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Summary

The term “cosm opolitanism ” has been said to have becom e a key word o f our time. 

The thesis presented here is that the political philosophy of cosm opolitanism  is of 

relevance to, and has a history within, international law, such that it offers 

international law some hope of moving beyond a concern solely to secure the formal 

principles o f external liberty between states, towards a greater concern for 

establishing a minimum level o f material welfare for all individuals, regardless of 

their location, thereby engaging international law in an effort to address the greatest 

human rights problem of today -  absolute poverty. This thesis is prompted by a desire 

to address the problem that, not only do we live in an unjust world, but we continue to 

persist in doing so, despite the fact that this has been said to be “the least controversial 

claim in political theory” today. Given that domestic law has generally developed so 

as to ensure a minimum guarantee o f material welfare for all, the question arises as to 

whether this persistence is an entropy peculiar to the nature of international law and 

its practitioners?

Having first outlined the empirical nature o f transnational inequality and a 

brief history of attempts to address the issue, the thesis seeks to establish the 

proposition that a significant contributing factor to the persistence of global poverty is 

the ongoing neglect by international lawyers o f theory generally and justice theory in 

particular. It is argued that international lawyers should have a deeper engagement 

with justice theory and be less fearful of idealism, in the sense of a belief in the 

inevitability of progress and a desire to eradicate suffering. Furthermore, it is 

necessary that international lawyers recognise both the degree to which their work 

serves to perpetuate existing global structures that tolerate stark transnational 

inequality, and the extent to which they are failing to articulate broad political visions 

and critiques capable of contributing towards altering the status quo for the better. The 

case is made that the existence of a structural bias which favours the privileged to the 

detrim ent o f the disenfranchised calls for a dem onstration of the contingency o f the 

dom inant position. To this end, the pre-eminent status afforded to the sovereign state 

by both international relations and international law is critically assessed from the 

perspective of constructivist theory. In addition to constructivist accounts o f the 

contingent nature of sovereignty, it is argued that theoretical justifications for 

com m unitarian approaches to international society -  such as social contract theory.



the idea o f justice as sovereign and com m on sense m orality -  suffer from both 

empirical changes brought about by the processes of globalisation and from inherent 

weaknesses within their own argument.

Part Two o f the thesis moves on to consider the potential role of 

cosmopolitanism as an alternative to the statist ontology o f international law. The 

nature of cosm opolitan political theory is explored, together with an overview o f its 

historical developm ent which highlights its interaction with the evolution of 

international law. In order to establish a framework for further discussion, the 

cosmopolitan theory o f Immanuel Kant is taken up, together with the concept of 

liberal internationalism  that is closely associated with K ant’s work. It is argued that, 

in order to more adequately address transnational inequality and establish greater 

external obligations, a radical conception of K ant’s international reform  project must 

be adopted, a crucial element o f which is Kant’s idea o f cosm opolitan law. The case is 

made that support for a move in this direction can be found within the hum anist or 

reconstructivist turn in critical theory, as exemplified by the later works o f Richard 

Rorty and Jacques Derrida.

An im portant distinction is drawn between international legal 

cosmopolitanism and cosmopolitan law. W hereas cosm opolitan law is a distinct and 

separate form of law applying between the citizens o f a state and another state, or the 

citizens o f that other state directly, by international legal cosm opolitanism  is meant 

cosmopolitan elem ents within international law as traditionally understood. The case 

is made that three elements o f cosm opolitanism , nam ely universality, generality and 

individualism are to be found within certain recent developm ents in international law: 

the concept of an international com m unity amongst states governed by law; the rise of 

the individual as international law ’s primary unit o f concern, and the continued 

relevance o f the idea of a unified com m unity o f mankind. An im portant aspect of 

these developm ents is the extent to which they enact forms o f perfect external 

obligations, thereby pointing towards an increased cosm opolitan sentim ent within 

international law.

Finally, the thesis explores the legal nature, scope and content of cosm opolitan 

law, with particular attention to its potential role in providing a degree o f distributive 

justice. It is argued that a moderate form of com plex cosm opolitan law should be 

developed, entailing threshold limits, the principle of subsidiarity and a hybrid o f both 

institutional and individual approaches.
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“He wanted to have a fresh  conscience, so he said, a fresh  
conscience which would require him to carry out other duties, not 
the usual ones, but new duties and higher ones towards men, 
because there was no satisfaction in carrying out the usual ones and  
one ended up feeling  as i f  one had done nothing, dissatisfied, 
disappointed in oneself.
7 think a man matures by doing something else ’, he said. ‘Not only 

by not stealing, not killing, and so forth , by being a good citizen  ... /  
think one matures by doing something else, by taking on new, 
different duties. T ha t’s what we all feel, I  think, the absence o f  other 
duties, other tasks to carry out ... Tasks which would satisfy our 
conscience, in a new sense.

V ittorini, Elio, C onversations in Sicily, Canongate, Edinburgh, 2003, 31.

“Everybody fee ls  a sentim ent o f  humanity but fe w  act naturally upon 
it, because action has to be linked to concrete steps within the range 
o f  everyday life. ”

M itrany, David, The Functional Theory o f  Politics, M artin Robertson & Co., London, 1975, 
258.
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Introduction

"The international system has already developed to a point at which the 

internationalist ideal model has convincingly dem onstrated its bankruptcy as 

a practical alternative. But anarchy is generally perceived  as a negative 

condition, despite the mounting evidence that in its international form  it can 

and does provide an impressive measure o f  peace and security, and that it can 

be reformed in ways that increase these results. The image o f  a mature 

anarchy opens a possible way forw ard  as a realistic image o f  what might 

ideally be strived for. ” '

In December 2004, when a tsunami in the Indian Ocean left 1.6 million people 

homeless across twelve countries, unprecedented private donations forced 

governments to greatly increase their initial aid pledges. The Australian Government 

led the way, donating $750 million towards rescue and restoration efforts.' 

“Assertions of our common humanity occur only at times of great loss”, wrote The 

Guardian newspaper -  “[t]o retrieve and hold on to it at all other times -  that would

’ Buzan, Barry, People, States and Fear, 2"“* ed.. Harvester W heatsheaf, Hemel Hempstead, 1991, 380- 

1 .

 ̂ The Guardian, 31 D ecember 2004. M ary Robinson suggested that the response to the tsunami could 

be framed in terms of the “duties to the comm unity” referred to in Article 29(1) o f the Universal 

Declaration of Human Rights (“Everyone has duties to the comm unity in which alone the free and full 

developm ent of his personality is possible”), with a much more global sense o f what the “comm unity” 

may now be. Robinson, Mary, “Advancing the Human Development Agenda: A Shared 

Responsibility”, Speech to the Third Forum on Human Development, Paris, 17-19 January 2(X)5. See 

also Falk, Richard, “Perspectives on Global Justice; Norms, Structures, Process and Context” in 

Tinnevelt, Ronald and Verschraegen, Gert eds.. Between Cosmopolitan Ideals and Stale Sovereignty, 

Palgrave M acmillan, Basingstoke, 2006, 197, who, at 204, suggests that natural disasters are capable 

of evoking “a less fearful expression of human solidarity that makes the fashioning of cooperative 

regional and global responses less beset by suspicion” than politically generated humanitarian 

disasters.
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be something of worth to salvage from these scenes of desolation” .̂  Five months 

later, when a 27 year old Australian woman was sentenced by an Indonesian court to 

20 years imprisonment for the possession of marijuana, radio and television talk 

shows quickly received calls from impassioned listeners calling on the Government 

to withdraw its funding, while some charities reported that donors had sought the 

return of money given in response to aid appeals. The Australian prime minister, 

suggested the actor Russell Crowe, should remind Jakarta of the considerable sums 

provided to it following the tsunami. The incident, although undoubtedly exaggerated 

in some media reports, nevertheless captures in detailed microcosm what are usually 

only available to us as abstract political theories of statehood and individual 

responsibility. The manner in which the treatment of a national by a foreign state was 

directly linked to the provision of aid in response to an overwhelming natural disaster 

brought into sharp relief persistent tensions in the way we view people, as such, and 

the states which bind them together.

Six months later, on 2 July 2005, a series of ten concerts were broadcast on 

over 180 television stations and two thousand radio stations calling for an end to 

world poverty. For one weekend, global poverty statistics were common knowledge. 

When asked whether he saw the ongoing debate on poverty as a “big historic moment 

for the world”, US President George W Bush responded that, although his 

administration was committed to aid, “ [wje’re really not interested in supporting a 

government that doesn’t have open economies and open markets. We expect there to 

be a reciprocation” ."* Two days after the concerts, NASA’s Deep Impact spacecraft 

completed its 400 million kilometre one-way journey and was deliberately crashed 

into the Tempel 1 comet at a cost of $333 million.^ In October of that year, eleven 

days following an earthquake in Pakistan which left three million destitute, a United

 ̂ See Fidler, David, “The Indian Ocean Tsunami and International Law” , American Society of 

International Law Insight, January 2005, available at <www.asil.org/insights/2005/01/insight 

050118.htm>; Chatterjee, Syamal, “The Tsunami: A W ake-up Call for North and South”, 59 Amicus 

Curiae 24 (2005).

'* “President W elcomes British Prime M inister Blair to the W hite House” , 7 June 2005, 

<http://www.whitehouse.gOv/news/releases/2005/06/20050607-2.html>. See Payne, Anthony, “Blair, 

Brown and the Gleneagles Agenda: Making Poverty History or Confronting the Global Politics of 

Unequal D evelopment” 82(5) International Affairs 917 (2006).

’ < http://deepimpact.jpl.nasa.gov/press/deep-im pact-encounter.pdf>.



Nation’s appeal for $312 million had been met by firm commitments of only $37 

million. In the face of apparent donor fatigue (the Tsunami Appeal was more than 80 

per cent funded within ten days of the disaster), the Secretary-General of the United 

Nations pointed out to governments that “if we are to show ourselves worthy of 

calling ourselves members of humankind”, “an immediate and exceptional escalation 

of the global relief effort” was required.^

Finally, in April 2006, on the same day on which the United States 

Congressional Research Service estimated that, at the current spending rates, the cost 

of the wars in Iraq and Afghanistan could reach $811 billion, the UN announced that 

its daily food rations in Sudan were being halved due a severe funding shortfall. The 

cost of feeding the more than 6 million people in Sudan requiring food aid was $746 

million, or slightly less than two trips to Tempel 1

W hat do these four examples reveal about the contemporary international 

order? They show that there is a widespread concern as to the effects of global 

inequality and that there is a significant movement that seeks to bring an end to 

extreme poverty. They show that such technology and financial resources exist as to 

be able to achieve wondrous feats, unimaginable to previous generations. Most 

clearly of all, however, each example illustrates that even in the face of the most 

calamitous situation, solidarity across national frontiers is limited and fragile, 

susceptible both to donor fatigue and to buyer’s remorse. They serve to illustrate what 

Henry Sidgwick has identified as a sharp divergence between accepted political 

ideals and actual political facts that emerges whenever the question of how ought
o

external boundaries to be regarded is raised. While individualistic legal theories

 ̂Transcript o f Press Conference by Secretary-General Kofi Annan at United Nations H eadquarters, 19 

October 2005, < www.un.org/N ews/Press/docs/2005/sgsm l0172.doc.htm >.

’ “D arfur food rations cut in h a lf ’; “US war costs ‘could hit S S llb n ’”, 28 April 2006, 

<www.bb.co.uk/new s>. See Stiglitz, Joseph and Bilmes, Linda, The Three Trillion D ollar War, Allen 

Lane, New York, 2008.

* Sidgwick, Henry, The Elements o f  Politics, 3"* ed., Macmillan, London, 1908, 217-8. See Beitz, 

Charles, “Cosmopolitan Ideals and National Sentiment”, LXXX Journal o f  Philosophy, 591 (1983). 

Onora O ’Neill has similarly remarked that “European political thinking has often espoused form al 

universalism: principles were intended for all; but has then undercut many o f the political implications 

of universalism  by de fac to  exclusion of many -  at various times: women and workers, indigenous 

peoples and foreigners -  from the scope of principles o f justice.” O ’Neill, Onora, Bounds o f  Justice, 

Cambridge University Press, Cambridge, 2000, 116. For the argum ent that the fiction of the
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make ample use of founding, universalist claims (“A// human beings are born free 

and equal in dignity and rights. They are endowed with reason and conscience and 

should act towards one another in a spirit o f brotherhood."^), in practice 

communitarian claims dominate political organisation {“The first question is, what's 

in the best interests o f the United States? What’s in the best interests o f our people? 

When it comes to foreign policy, that’ll be my guiding question. Is it in our nation’s 

interests?”'^). So, although our “highest political ideal admits of no boundaries that 

would bar the prevention of high-handed injustice throughout the range of human 

society”, nevertheless, in the reality of everyday practice state boundaries are 

considered to mark the limits of our moral obligations.'*

The examples provide little evidence of transnational obligations to assist 

those in need, or of any efficient mechanism for doing so, a fact highlighted more 

recently by the difficulties in raising funds in response to Cyclone Nargis (more than 

six weeks following disaster only $182m of the $482m sought by the UN had been 

achieved) and in distributing aid to those affected.'^ A suggestion by the French 

Foreign Minister that that the UN Security Council might invoke the new concept of 

Responsibility to Protect in order to secure the delivery of aid without the consent of 

the Burmese government met with a cool response generally, and outright hostility 

from among Asian states.'^ According to the International Federation of Red Cross 

and Red Crescent Societies, the absence of any definite, broadly accepted rules 

governing legal standards, procedural rights and duties relating to disaster response 

and assistance constitutes a “yawning gap” within international law; “No systematic 

attempt has been made to pull together the disparate threads of existing law to 

formalise customary law or to expand and develop the law in new ways. ... There are

universality o f human rights colludes their exclusionary effects, see  N oll, Gregor, “The Exclusionary  

Construction o f Human Rights in International Law and Political Theory”, Institute for International 

Integration Studies, Trinity C ollege, Dublin, D iscussion Paper No. 10, N ovem ber 2003.

’ Article 1, Universal Declaration o f Human Rights, United Nations General A ssem bly  Resolution  

217A(III) (1948).

'® President G eorge W Bush, Presidential Debate, Wake Forest University, 11 October 2000, cited in 

Singer, Peter, The P residen t o f  G o o d  and E vil, Granta, London, 2004, 115.

'* Sidgwick, Henry, The Elem ents o f  P olitics, 3'“* ed., M acm illan, London, 1908, 218.

“C yclone Nargis bill estimated at S4bn”, The G uardian, 22  July 2008.

Bellam y, A lex, “The R esponsibility to Protect and the Problem o f M ilitary Intervention”, 84(4) 

International A ffairs 615 (2008), 633-4.

4



no universal rules that facilitate secure, effective international assistance, and many 

relief efforts have been hampered as a result” .'"̂  While the present work is not 

concerned with disaster response in particular, but rather with the approach of 

international law to the minimisation of human suffering more generally, inadequate 

responses to natural catastrophes do serve to highlight the priority with which the 

international system views the transnational alleviation of suffering. The 

humanitarian crises caused by natural disasters are frequently concentrated forms of 

ongoing deprivation and want which, due to its constant character, is less capable of 

garnering the attention it deserves.

The claim has been made that there are two alternative ways in which to 

measure international progress, depending upon whether one adopts an internal or an 

external concept of obligation. According to the internal concept of obligation, which 

is founded upon a communitarian view of the state, progress is understood as a 

process largely internal to the state. Consequently, to the extent to which it exists at 

all, international progress entails the establishment of international arrangements 

which further promote the interests of the state. In contrast, expressing a universalist 

or cosmopolitan outlook, the external concept of obligation “regards the state as a 

temporary association suspended between, for example, a supposed state of nature 

and a condition which would fully express the human capacity to develop more

International Federation o f  Red Cross and Red Crescent Societies, W orld D isa s te r  R eport 2000, 

2000, 149, cited in Fidler, David, “The Indian Ocean Tsunami and International Law”, American  

Society o f  International Law Insight, January 2005 , available at 

< ww w.asil.org/insights/20G 5/01/insight 050118.htm >. See World Conference on D isaster Reduction, 

H yogo F ram ew ork o f  Action, 2005-2015 , A /C O N F.206/L .2/R ev. 1, 22  January 2005, paragraph 22, in 

which it is noted that “In the com ing years, consideration should be given to ensuring the 

im plem entation and strengthening o f  relevant international legal instruments related to disaster risk 

reduction”; “Protection o f  Persons in the Event o f  D isasters”, M emorandum by the Secretariat o f  the 

International Law Com m ission, 1 1 Decem ber 2007, United Nations General A ssem bly, A /C N .4/590; 

Charrerjee, Syam al, “Natural Disasters and the Issue o f Responsibility for the V ictim  States”, 62 

Am icus C uriae  19 (2005); Hulsroj, Peter, “To the R escue, A ll Hands!; The G ood Neighbour Principle 

in International Law”, 1 Irish Yearbook o f  In ternational Law  167 (2006), where it is suggested that 

“disasters are characterised by an im m ediacy and im m ensity o f adversity which render assistance  

obligations under existing human rights norms tangible and achievable” (168).

5



inclusive moral relations” .'^ Increasingly, suggests Andrew Linklater, modem 

societies are dissatisfied with a merely internal concept of obligation. As the 

processes of globalisation engender a greater feeling of external obligation “a 

pragmatic conception of interaction with outsiders” becomes more and more 

problematical.'^ It is precisely with this move towards a greater degree of external 

obligation, and the role which international law may play in this development, that 

this work is concerned.

In a none-too-subtle play on Barry Buzan’s People, States and Fear, the 

present work is entitled People, States and Hope, with “hope” signifying the 

potentially positive influence of cosmopohtan political theory upon intemadonal law. 

The term “cosmopolitanism” has been said to have become a key word of our time.'^ 

The thesis is that the political philosophy of cosmopolitanism is of relevance to, and 

has a history within, international law, such that it offers international law some hope 

of moving beyond a concern solely to secure the formal principles of external liberty 

between states, towards a greater concern for establishing a minimum level of 

material welfare for all individuals, regardless of their location, thereby engaging 

international law in an effort to address the greatest human rights problem of today -  

absolute poverty. The thesis is prompted by a desire to address the problem that, not 

only do we live in an unjust world, but that we continue to persist in doing so, despite 

the fact that this injustice is widely recognised as “the least controversial claim in 

political theory” .'*

An invisible hand, suggests Thomas Pogge, driven by self-interest, ensures 

that the world “equilibrates toward a mode of organisation that gives the strong as 

much as possible while still allowing them to be in compliance with their moral 

norms. Such a process gravitates toward the worst of all possible worlds to which the

Linklater, Andrew, Men and Citizens in the Theory o f  International Relations, 2"“* ed., Macmillan 

Press, London, 1990, 54.

Ibid., 59.

Benhabib, Seyla, Another Cosmopolitanism, Oxford University Press, Oxford, 2006, 175; Freeman, 

Michael, “Nation states and minority rights; A Cosmopolitan Perspective” in Wright, Moorhead ed.. 

M orality and International Relations, Avebury, Aldershot, 1996, 37.

Nagel, Thomas, ‘T he Problem of Global Justice”, 33(2) Philosophy and Public Affairs 113 (2005), 

113.
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strong can morally reconcile themselves” .'^ It may reasonably be argued that the 

concept of “mature anarchy” suggested by Buzan in People, States and Fear, and 

quoted from above, is guilty of precisely such a form of equilibrium. International 

anarchy, he proposes, need not necessarily be viewed as an obstacle standing in the 

way of an effective global order, but rather “can be seen as a field of opportunity 

offering attractions different from, but no less morally appealing than, those which 

sustained support for world government” .'

W hilst poverty, as such, does not feature in Buzan’s study of international 

security, during the very brief discussion of economic security at the individual level 

he tellingly considers it worth pointing out that “ [e]ven the rich are not completely 

secure, for they have the problem of maintaining their wealth, and of protecting it,

and themselves, from those made envious or indignant by the resultant
^  1inequalities” .- In conceding that applying the concept of mature anarchy to the 

international economic system may not, in fact, improve the fate of weak, peripheral 

states, Buzan measures his disappointment by noting that weak states are problematic 

in any economic structure, “especially so when the sources of their weakness have 

deep domestic roots in the nature of the states and societies concerned”."  Like 

communitarians generally, Buzan displays an enormous confidence in the ability of 

closed societies to determine their own fate, giving little, if any, weight to the impact 

of the international society in which they find themselves. The note of pragmatic 

resignation evident here is characteristic of the work’s overall approach, whereby the 

“realistic image of what might ideally be strived for” is based, in principle, upon 

modifying the extent and impact of a Hobbesian state of nature.

In Buzan’s defence, it must be acknowledged that he is a realist and that, as 

such, he is primarily concerned with power politics and with political units, the key 

one of which is the sovereign state. As a realist, Buzan divides the world into two 

separate realms, the realm within the state, where society can progressively evolve, 

and the conflictual realm between states, which is static and dominated by power

Pogge, Thomas, World Poverty and Human Rights: Cosmopolitan Responsibilities and Reform, 

Polity Press, Cambridge, 2002, 9.

Buzan, Barry, People, States and Fear, 2"“* ed.. Harvester Wheatsheaf, Hemel Hempstead, 1991, 

181.

Ibid., 238.

Ibid., 264.
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politics. Realists are not too concerned with “low politics”, “being about economics 

and society and many issues like the weather and disease”, but rather focus their 

attention on the important issues of “high politics” like diplomacy and war.^^ It has 

been argued that international law, too, sees the world through the lens of high drama 

and crises, rather than the politics of everyday life. In so doing, both realism and 

international law parallel history’s dominant concern with “great men”, such that it 

has been said to offer “a gleam but no illumination; facts but no humanity .... To the 

narrative of historians, the life of men is dominated by dramatic accidents, by the 

actions of those exceptional beings who occasionally emerge, and who are often 

masters of their own fate and even more ours. And when they speak of ‘general 

history’, what they are really speaking of is the intercrossing of such exceptional 

destinies” .̂ '* It is partly as a result of its fascination with great crises, suggests Hilary 

Charlesworth, that international law fails to engage in analysis of longer-term trends 

and structural problems, particularly those impacting upon the justice of everyday 

life, produces an impoverished set of substantive principles, and functions so as to 

serve as a justification for the status quo.“^

The difficulty for realism, however, is that the distinction between high and 

low politics is rapidly losing any remaining significance it may have. As just one 

example, noting that “an increase in extreme weather and flooding will undoubtedly 

increase drought, conflict and poverty” , the United Kingdom’s Foreign and 

Commonwealth Office has recently established as one its four key policy objectives 

the creation of a “low carbon global economy”, putting this on a par with the 

typically high politics issues of conflict prevention and non-proliferation.'^ The old

Buzan, Barry, Held, David and McGrew, Anthony, “Realism vs Cosmopolitanism”, 24 Review o f 

International Studies 387 (1998), 392.

Braudel, Fernard, On History, Chicago University Press, Chicago, 1980, 11, cited in Charlesworth, 

Hilary, “International Law: A Discipline of Crisis” 65 M odem  Law Review  377 (2002), 389.

Charlesworth, Hilary, “International Law: A Discipline of Crisis” 65 Modern Law Review  377 

(2002), 388, 389, 391.

Better World, Better Britain, Foreign and Commonwealth Office Mission Statement 2(X)8, available 

at <www.fco.co.uk>. Margaret Thatcher may be surprised at such a development, having remarked 

during the Falklands War that “[i]t is exciting to have a real crisis on your hands when you have spent 

half your political life dealing with humdrum things like the environment”. Cited in Caney, Simon, 

“Cosmopolitan Justice, Responsibility, and Global Climate Change” 18(4) Leiden Journal o f  

International Law  747 (2005), 747.



distinction between foreign policy that affected foreigners and domestic policy that 

affected citizens, has, according to the current British Foreign Secretary, collapsed.*^ 

As his Prime Minister, Gordon Brown, put it, “the new frontier is that there is no 

frontier”. In order to reflect this, what is needed, urged Brown, is more than a new 

world order, but instead a constitutional moment in the mode o f the Westphalia, 

Vienna, Versailles and San Francisco establishing a truly global society that must 

“embody and enact our obligations to each other not just within borders but across 

borders”.̂ *

In many respects. Brown’s call builds upon the well known speech by his 

predecessor to the Economic Club o f Chicago in April 1999. The ongoing 

intervention in Kosovo, suggested Tony Blair, was not just the result o f the spread of 

democracy, technological advancements or the end o f the Cold War: it was “bigger 

than that”. Over the past twenty years the world had changed in a more fundamental 

way, leaving isolationism without a reason to exist and heralding in the beginnings of 

a new doctrine of international community involving the explicit recognition that 

today more than ever before, we are mutually dependent. “Just as within domestic 

politics the notion o f the community -  the belief that partnership and co-operation are 

essential to advance self-interest -  is coming into its own”, for Blair it was equally
OQ

apparent that it needed to find its “international echo”.‘

Miliband, David, “New Diplomacy; Challenges for Foreign Policy”, Address to the Royal Institute 

of International Affairs, Chatham House, London, 19 July 2007, available at 

<www.chatham house.org.uk/files/10I88_190707m iliband.pdf>.

Brown, Gordon, Kennedy M emorial Lecture, John F Kennedy Presidential Library and Museum, 

Boston, 18 April 2008, available at <w w w .num berl0.gov.uk/Pagel5303>.

Speech by Prime M inister Tony Blair to the Economic Club of Chicago, Hilton Hotel, Chicago, 22 

April 1999, available at <http://w ww .globaIpolicy.org/globaliz/politics/blair.htm >. W hilst it is true, of 

course, that pronouncem ents of a new world order considerably outnum ber even moderately 

significant changes to the international system, nevertheless such statem ents do evidence a certain 

sense of ennui and a recognition that the status quo either cannot or ought not to be maintained. Such a 

sentiment is found, for example, in Mikhail G orbachev’s 1988 address to the UN General Assembly, 

in which he declared that there “emerges before us today a different world, for which it is necessary to 

seek different roads toward the future. ... Today we have entered an era when progress will be based 

on the interests o f all mankind. Consciousness o f this requires that world policy, too, should be 

determined by the priority o f the values of all mankind. ... W e have arrived at a frontier at which 

controlled spontaneity leads to a dead end. The world com m unity must learn to shape and direct the 

process in such a way as to preserve civilization, to make it safe for all and more pleasant for normal
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While his Chicago speech may have marked the highpoint o f the humanitarian 

interventionist urge that pervaded much of the 1990s, only to be quickly overtaken by 

entirely different concerns and world views from 2001 onwards, the deep sense of 

change identified by Blair lingers on. It is undeniable that the “important conjunction 

of processes and systemic change” that constitutes globalisation is making the 

traditional neglect o f transnational poverty increasingly apparent, serving to bring 

global injustices to the attention o f academics and the public alike and rendering the 

current age a period that is conducive to fostering significant change.^®

As noted by the Commission on Global Governance, “never before has 

change come so rapidly -  in some ways all at once -  on such a global scale, and with 

such global visibility”. ’̂ For Boaventura de Sousa Santos, we are currently living in a 

time of paradigmatic transition between historical inertia, on the one hand, and “the 

ascending vibrations o f the new” on the other -  what Roland Robertson identifies as 

the “uncertainty phase” o f globalisation.^* The so-called “War on Terror” has merely

life.” Soviet General Secretary Mikhail Gorbachev, address to the 43"‘ UN General Assem bly Session, 

7 D ecember 1988.

Foot, Ro.semary, “Introduction” in Foot, Rosemary, Gaddis, John Lewis and Hurrell, Andrew, eds„ 

O rder and Justice and International Relations, Oxford University Press, Oxford, 2003, 3. For Hisashi 

Owada, the “tension between justice and stability in the international legal order has now become more 

acute and real in the face o f new factors which are affecting the international relations o f today, 

precisely because we are now living through a period of major societal evolution in the international 

system” . Owada, Hisashi, “Justice and Stability in the International O rder” in International Law as a 

Language fo r  International Relations, United Nations, Kluwer Law International, The Hague, 1996, 

16, 20. Similarly, Jorge Peirano believes that “we find ourselves immersed in one o f those fascinating 

moments in the history o f manldnd, a transition of eras; the passing of the world we used to know and 

the advent of a new world” . Peirano, Jorge, “International Responsibility and Co-operation for 

Development” in Ragazzi, M aurizio ed.. International Responsibility Today. Essays in M em ory o f  

O scar Schachter, M atrinus N ijhoff, Leiden, 2005, 183, 184. Thomas Franck suggests that the recent 

“prismatic change” in the way in which hum anity perceives itself is responsible for the exponential 

growth of international law. Franck, Thom as, Fairness in International Law and Institutions, 

Clarendon Press, Oxford, 1995, 6. See also  Onuf, Nicholas Greenwood, The Republican Legacy in 

International Thought, Cam bridge U niversity Press, Cambridge, 1998, 140-1; Falk, Richard, “A New 

Paradigm for International Legal Studies; Prospects and Proposals” 84 Yale Law Journal 961 (1975).

Our Global Neighbourhood, Report o f the Comm ission on Global Governance, Oxford University 

Press, Oxford, 1995, 12.

Santos, Boaventura de Sousa, Toward a New Legal Common Sense, 2"** ed., Butterworths, London, 

2002, xv; Robertson, Roland, “M apping the Global Condition; G lobalisation as the Central Concept”
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served to distract us with more immediate concerns, providing an apparent direction 

or a sense of purpose that has momentarily displaced the uncertainty of the 

interregnum that followed the end of the Cold War. Writing at very end of the 

twentieth century, Michael Cox, Ken Booth and Tim Dunne could not but avoid 

reaching the conclusion that the international system was undergoing some 

fundamental transformations. While Westphalian realism still retained some of its 

relevance, “its traditional claim to serve as the commanding heights of how 

international relations can and should be understood is rightly under serious 

challenge”. Y e t ,  while they knew what the modem era was not, they remained 

unsure as to what it was or where it might be heading, and in this they were far from 

alone. Years after the tearing down of the Berlin Wall, the editors of the Foreign 

Policy journal were driven to offer a cash prize to the person who might come up 

with a term capable of encapsulating our enigmatic age.^‘*

Reflecting the dominance of realist thinking, international relations has 

traditionally favoured the maintenance of order over the pursuit of justice, with the 

former considered within the limits of what is achievable by the discipline. Against 

this background, the speeches by Brown and Blair are striking for the extent to which 

they seek to inject the international order with a spirit of shared responsibility, and 

with a sense of justice that does not shy away from creating obligations that extend 

beyond national boundaries. The analogy to domestic politics, in particular, hints at 

infusing international relations with a new, more extensive purpose. Both speeches 

are significant as examples of recent attempts to bring typically marginalised

in Featherstone, Mike ed., Global Culture: Nationalism, Globalisation and M odernity, Sage, London, 

1990, 15,27.

Cox, Michael, Booth, Ken and Dunne, Tim, “The Interregnum: Controversies in W orld Politics, 

1989-99” , 25 Review o f  International Studies, Special Issue, 3 (1999), 10.

According to John M cCorm ick, with the exception of John Dunn (ed.. Contemporary Crisis o f  the 

National State, Blackwell, Oxford, 1994) and David Held (Democracy and the G lobal Order: From  

the Modern State to Cosmopolitan Governance, Stanford University Press, Stanford, 1995), “no one in 

political philosophy or social theory yet seems to have a particularly firm grasp on what are precisely 

the abstract/form alist and concrete/m aterialised manifestations of the present postindustrial, 

globalized, or supranational situation such that accurate description and requisite prescription with 

regard to law is possible.” McCormick, John, “Three W ays of Thinking ‘C ritically’ about the Law” , 

93(2) American Political Science Review  413 (1999), 422.
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solidarist principles into mainstream political debate, while their more iconoclastic 

aspects can only be seen as contributing to the “ascending vibrations of the new”.

While some welcome the fact that there is “a tangible millenarian excitement 

abroad”, others share a deep sense of unease.^^ The current transition within the 

Westphalian order, observes Anne-Marie Slaughter, has given rise to a pervasive 

sense of insecurity that is every bit as real as the need for new responses, new 

institutions and new ideas, a feeling which the global financial crisis has only served 

to e x a c e rb a te .In  this context, the following observation by Charles Beitz in 1979 

continues to apply equally today:

“[a]n international debate is underway concerning the future structure of 

world order, but political theorists have failed to provide the kinds of 

guidance one normally expects from theory in times of political change. 

Recognizing this, it would be irresponsible not to try to work out the 

implications for our moral ideas of a more accurate perception of the 

international realm than that which informs the modem tradition of political 

theory”.”

It is claimed here that the ongoing processes of globalisation, including the 

unforeseen financial crisis beginning in 2008, have opened up a period of transition 

during which international law ought to seek to engage in self-reflexivity and to 

consider effecting progressive changes to its own constitutional design. A key feature 

of this process is the need for international law to become more cognisant of its own 

theoretical foundations and assumptions through a greater engagement with theory, 

and with justice theory in particular, and through an evolving understanding of state 

sovereignty and its purposes. For, the selective reconfiguration of state sovereignty 

that is resulting from the current phase of rapid economic globalisation has been 

observed to have “profoundly disturbing” repercussions for distributive justice and

Ward, Ian, Justice, Humanity and the New World Order, Ashgate, Aldershot, 2003, 83.

Slaughter, Anne-Marie, “Introduction” in Slaughter, Anne-Marie, Bildt, Carl and Ogura, Kazuo eds., 

The New Challenges to International, National and Human Security Policy, The Trilateral 

Commission, Washington, 2004, 1.

Beitz, Charles, Political Theory and International Relations, Princeton University Press, Princeton, 

1979, 5.
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global equity. Indeed, according to many peoples’ calculations, at the same time as 

our capacity to effect positive change in peoples’ life chances is improving, the gap 

between the rich and the poor is nevertheless steadily increasing.^^ As Ian Shapiro 

and Lea Brilmayer note, globalisation “has done little, if anything, to promote justice, 

if this is understood to require substantial redistribution from rich to poor”.'*® Despite 

the many heralded advances that are said to result from economic globalisation, and 

the rapid expansion of international law through the introduction of new legal 

regimes governing more and more aspects o f international life, even before the global 

recession it was estimated that were current trends to continue, by 2015, the number 

of people living in extreme poverty in Least Developed Countries will rise from 334 

million to 471 million,"*' while by 2025, the number o f people living on less than $2 

dollars a day may reach four billion."*  ̂ The following passages by Ulrich Beck and 

Susan Hunter should give those interested in the international order, including 

practitioners of international law, much cause for concern:

Sassen, Saskia, Losing Control, Sovereignty in an age o f  Globalization, Colum bia U niversity Press, 

New York, 1996, 30. W hile a highly contested term, David Held describes globalisation as a 

transformation in the scale of human organisation that links distant com m unities and expands the reach 

of pow er relations across regions, as evidenced by the increasing scale, magnitude, speed and impact 

of transcontinental flows and patterns o f social interaction. W hat distinguishes contem porary 

globalisation from earlier versions is the challenge posed to the nature and form of governm ent by 

some unique organisational features, “creating a world shaped increasingly by new technologies, the 

global economy, the developm ent o f regional and global governance structures, new forms of 

international regulation, and the creation of global systemic problem s” . Held, David, G lobal Covenant, 

Polity Press, Cambridge, 2004, 1, 89.

Hurrell, Andrew and W oods, Ngaire eds.. Inequality, G lobalization and World Politics, Oxford 

University Press, Oxford, 1999, 1.

Shapiro, Ian and Brilmayer, Lea eds., G lobal Justice, New York U niversity Press, New York, 1999,

2 .

Deen, Thalif, “W orld’s Poore.st Nations on Slippery Slope”, Global Policy Forum, 2 July 2004, 

citing, Secretary-General o f the United Nations Conference on Trade and Development, Rubens 

R icupero’s, statem ent to the Economic and Social Council, available at 

<www.globalpolicy.org/socecon/develop/2004/0702poorestnations.htm >.

Jam es W olfensohn, President o f the W orld Bank, “2010 -  The Challenges to Global Security”, 

Jane’s Defence Weekly, 22 December 1999, available at <w ww .janes.com /defence/new s/2010/991222 

_f_w olfensohn.shtm l>.
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“In the last two decades [1980-2000], world output has risen by 4,000 billion 

dollars to reach a total of 23,000 billion dollars -  yet over the same period the 

numbers of the poor have risen by more than 20 per cent. The share of the 

poorest fifth of humanity in world income fell from 4 to 1 per cent between 

1960 and 1990. By contrast, 358 dollar billionaires possess more than what a 

half of humanity put together currently earns. Even if this attracts little 

attention, more than 35,000 children die every day around the world ... from 

diseases of civilization that are relatively easy to prevent or cure with suitable 

care and treatment.”

“[T]he average African household today consumes 20 per cent less than it did 

twenty-five years ago. Sub-Saharan African has the largest proportion of 

people in poverty, 220 million people living without the resources needed to 

eat a diet sufficient to sustain to sustain productive life. In many countries in 

the subcontinent, close to half of all children and a sizeable minority of adults 

are malnourished, leaving them highly susceptible to diseases of all types .... 

More than 1 billion are deprived of basic needs, three-fifths lack basic 

sanitation, one-third are without clean water, one quarter are without adequate 

housing, and one-fifth have no access to modem health facilities and 

schooling. One-fifth of the very poor get too little energy and protein, and 2 

billion are anaemic.”

It is submitted that, by looking to certain developments in the field of 

international relations, international law could learn how to better effect much needed 

progressive changes to its own constitutional design. Clearly influenced by the failure 

of world order systems to achieve a reasonable measure of equality, and starting from 

the premise that the emancipatory project of freeing individuals from unnecessary 

constraints ought to be more central to the field, Andrew Linklater believes that the 

next stage of international relations theory can best be served by a form of critical 

theory that focuses on the systems of inclusion and exclusion that form a central and

Beck, Ulrich, What is Globalization?, Polity Press, Cambridge, 2000, 153.

Hunter, Susan, Who Cares? Aids in Africa, Pal grave Macmillan, New York, 2003, 29.
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integral part of world politics.'*^ Such an approach would involve three related 

avenues of inquiry: (i) the normative problem of the state, “concerning the 

philosophical justifications for excluding some persons from particular social 

arrangements while admitting others” (are there any valid means o f choosing between 

modes of inclusion and exclusion?); (ii) the sociological problem of community, 

“concerning the workings and maintenance of systems of inclusion and exclusion” 

(what are the origins and development of these systems?) and, (iii) the praxeological 

question of reform, “concerning the impact of systems of inclusion and exclusion on 

human action” (should societies preserve traditional arrangements, roles and 

responsibilities or transform them?)."^^ Just as systems of inclusion and exclusion 

ought to form a central part of contemporary international relations theory, it is 

submitted here that, equally, practitioners of international law ought to focus upon 

how their own discipline contributes towards maintaining a certain balance between 

inclusion and exclusion, as well as giving consideration to the acceptability of such a 

balance in light of the empirical outcomes to which it gives rise.

Calling to mind Jacques Derrida’s concept of justice to come, the normative 

purpose of critical theory, suggests Linklater, is to facilitate the extension of moral 

and political community in international affairs. To this end, he recommends that the 

anti-exclusionary dynamic that has operated to lower the barriers which prevent 

excluded groups from enjoying the social and political rights of citizenship

Linklater, A ndrew, “The Question of the Next Stage in International Relations Theory” 21(1) 

M illennium  77 (1992), 97.

Ibid., 78. L inklater points out that such normative, sociological and praxeological questions have 

also been central to different theories of international relations:

“Normative international theory has been concerned with the reasons for and against giving 

priority to the exclusionary state, as opposed to a more inclusive society o f states or 

cosm opolitan com m unity o f humankind. Various perspectives have addressed the 

sociological question of whether the sovereign state will rem ain unaffected by econom ic and 

technological change, or will transfer many of its powers to new regional and global bodies. 

As far as praxeology is concerned, many approaches have asked whether or not the conduct 

o f foreign policy is based on a full appraisal of all the possibilities which exist. The question 

of what roles there are for the international protection o f human rights, humanitarian 

intervention, and so forth exemplifies this last form of analysis.”

/bid., 84-5.
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monopolised by more powerful groups, be taken up in tiie realm of world politics. To 

adopt such an approach would be to recognise that “the nation-state is one of the few 

bastions of exclusion which has not had its rights and claims against the rest of the 

world seriously questioned”.'̂  ̂ This normative ideal of an extension of political 

community is not, however, synonymous with the creation of a homogenous world 

society, but rather is aimed at achieving “greater power for sub-national and 

transnational loyalties, alongside older, but transformed, national identities and 

separate, but not sovereign states”."̂*

More generally, Linklater comments that, although there has been some recent 

progress in developing normative approaches to world politics, these tend to be 

regarded as a sub-field of international relations rather than a “core intellectual 

domain” . Much remains to be done to develop a moral and political philosophy of 

international relations such as might adequately deal with the issue of sovereignty. 

Linklater also notes that, despite the slow rate of progress, it is nevertheless the field 

of international relations that has taken the initiative in developing the outlines of a 

new theory of global political community, “a project which classical political 

philosophy shies away from in its continued preoccupation with the inner world of 

the state” .'*̂

Regarding the sociological question, it is claimed that, alongside normative 

queries, critical theory will need to develop an empirical account of the possibilities 

for post-sovereign international relations, what Linklater terms a “sociology of 

community” that is aimed at ascertaining “whether political community is likely to 

expand or to contract, remain bound up with the sovereign state, or change so that 

sub-national and transnational loyalties acquire greater importance” .̂ ® Such an 

approach would take into account geopolitics, commerce, culture, and 

communications and may help to reveal why some states are more sympathetic to 

cosmopolitan principles of international morality than others. The means of 

integrating the overall approach could be provided by attempting to develop a 

classification of the different forms of “social learning”, and by studying the way in 

which the interaction between these different forms of social learning shapes the

Ib id .,  93 .

Ib id .

Ib id .,  94 .

Ib id .
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inclusionary/exclusionary arrangements within given societies. The overall aim of 

this sociological study would be “to understand shifts from learning how to promote 

self-interest in an anarchic system of states to learning how to maintain order between 

diverse states and civilisations and how to define and institutionalise cosmopolitan 

principles of morality” . '̂

In a clear-sighted observation, Linklater explains that systems of 

inclusion/exclusion can be seen to operate at the level of at least three different 

layers. Most obviously, through the concepts of sovereignty and territoriality, the 

state itself is a system of inclusion and exclusion par excellence, “the gatekeeper 

between intrasocietal and extrasocietal flows of action” . Secondly, the exclusionary 

state is itself part of a society of states that, although theoretically inclusive, can at 

times operate in an exclusionary manner. Occasionally, those that fail to meet the 

standards set by the international community may find themselves ostracised or 

treated as less than equal. Thirdly, and most importantly for the present work, 

Linklater notes that “there exists a moral conviction that individuals belong not only 

to their respective sovereign states but to a more inclusive community of mankind -  

or at least, through their states, to a society of states. This idea has been central to 

arguments for both moving beyond exclusionary states to some unified world order, 

and for incorporating cosmopolitan values within the society of s t a t e s . A s  a 

corollary to each of these three layers, it is suggested that states are obliged to express 

their political principles in three spheres of citizenship -  national {jus civile)', 

international (jus gentium) and cosmopolitan (Jus cosmopoliticum). The role of the 

praxeological question, claims Linklater, is to avoid the dilemma between realism 

and idealism by focusing on “how states can transcend the divisive pursuit o f national 

security by creating international order, and transform a minimal order between states 

into a cosmopolitan community of humankind or Kantian universal kingdom of 

ends”. In this way, a critical approach to foreign policy analysis could explore “the 

ways in which the potential for internationalism which exists in most states can be

Ibid., 96.

Nettl, JP, “The State as a Conceptual Variable” 20 World Politics 559 (1968), reprinted in Hall, John 

ed.. The State: Critical Concepts, vol. 1, Routledge, London, 1994, 9, 12.

Linklater, A ndrew, “The Question of the Next Stage in International Relations Theory” 21(1) 

M illennium 11 (1992), 84.
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realised in international conventions which enshrine the moral principles of an 

alternative world order”.̂ '*

The fact that it is only now that the question of inclusion and exclusion is 

beginning to be given serious consideration in international relations theory is, as 

Linklater puts it, “rather strange” .̂  ̂ The reason why such questions are surprisingly 

novel lies in the longstanding neglect of the third layer identified by Linklater: the 

relationship between individuals in one state to the citizens of another. While 

“international justice” can be seen as equating to the first layer of justice involving 

the relationship between states, as Onora O ’Neill rightly points out, by presupposing 

a single regime of justice for the world, the term “global justice” can be seen as 

simply begging the question. Accordingly, in contrast to the likes of Charles Jones, 

Simon Caney and Jon Mandle, O ’Neill favours the term “transnational justice” as 

indicating cross-boundary relations of justice that are not confined to any one set of 

states or institutions.^^ Such a term clearly suggests the third layer of inclusion and 

exclusion identified by Linklater, which focuses on the role of the individual and the 

moral responsibilities he or she may have beyond the boundaries of his or her own 

state; the sphere in which such responsibilities are expressed is that of 

cosmopolitanism.

While questions of transnational justice (and transnational economic justice in 

particular) may be “both new and messy”, as O ’Neill observes, such questions are 

now unavoidable. Moreover, as Chris Brown points out, the agenda of 

inclusion/exclusion proposed by Linklater is closely related to agendas currently 

being pursued by political philosophers such as individualism/communitarianism and 

international distributive justice. Accordingly, just as the concept of transnational 

justice can be seen as a bridge between national and international concerns, Brown 

views Linklater’s proposal as pointing to “a more fruitful, collaborative, relationship

Ibid., 97.

Linklater, Andrew, “Cosmopolitan Political Comm unities”, lecture delivered at the University of 

Wales, Aberystwyth, N ovem ber 2000.

O ’Neill, Onora, Bounds o f  Justice, Cambridge University Press, Cambridge, 2000, 115. See Caney, 

Simon, Justice B eyond Borders, Oxford University Press, Oxford, 2005, 2; Jones, Charles, Global 
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between international relations theory and political theory than has generally been the 

case in the past” .̂ ’

In a sense, by applying Linklater’s manifesto for international relations theory 

to international law, it can be seen as a programme of work for the current thesis. 

Prompted by a concern with stark poverty and transnational inequality, the work is 

concerned with the role of international law in transforming a minimal order between 

states into a cosmopolitan community of humankind or Kantian universal kingdom of 

ends. Accordingly, while the focus will be on what Linklater terms the praxeological 

question of reform, the normative and sociological aspects of the tensions between 

communitarianism and cosmopolitanism will also be addressed. While predominantly 

concerned with obligations of distributive as a means of reducing transnational 

inequality, other examples of external obligation will also be considered as evidence 

of an increasing cosmopolitan sentiment within international law. The overall aim, 

however, is to make the case that, first, international law plays an important role in 

maintaining an unjust global order, a role which it itself frequently overlooks. 

Secondly, in order to overcome this oversight, as a discipline, international law ought 

to lessen its traditional disinterest in both idealism and theory. In particular, 

international lawyers ought to pay much greater attention to the role of justice theory. 

Thirdly, addressing the normative and sociological aspects of the state, the 

deontological status commonly afforded to the sovereign state by international law 

will be challenged, and the case made for the application of constructivist methods in 

order to open up the possibility of more other-regarding alternatives. Fourthly, as 

with Linklater, cosmopolitanism will be presented as a particularly suitable means by 

which to achieve a greater degree of external obligation. While a history and an 

outline of the contents of contemporary cosmopolitanism will be provided, it will be 

through the prism of Kant’s international reform project that an argument in favour of 

greater cosmopolitanism will be made. Fifthly, it will be argued that distinct 

cosmopolitan strains within existing international law illustrate that, although rarely 

considered in expressly cosmopolitan terms, cosmopolitanism has both an important 

history and a growing future in international law. Finally, the distinct concept of 

cosmopolitan law will be considered as a further method of praxeological reform.

Brown, Chris, “International Relations Theory and the Ethics o f Redistribution”, C ontem porary  

P o litica l Studies: C onference P roceed in gs  791 (1995), 797-8.
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with particular attention to its potential as a means of providing greater distributive 

justice. The challenge for critical theory, Ken Booth has claimed, is not only to win 

ontological and praxeological debates about world politics, but to follow this through 

into global political practice. Accordingly, the true test for policy prescriptions is 

whether they promote emancipatory global governance and the development of 

cosmopolitan states.^*

To provide a more detailed outline of how the above argument will proceed, 

in the following chapter the case will be made that the current level and effects of 

transnational inequality are such as to render the existing global order patently unjust. 

Moreover, because the international order operates according to the rules that we 

have created for it, such inequality can be regarded as an anthropogenic effect of our 

chosen method of governance. An overview will be provided of the changing 

attitudes towards international distributive justice from the early 1940s to the present 

day in order to demonstrate that, despite an expressed willingness to significantly 

reduce transnational inequality, repeated efforts have either been under-ambitious or 

lacked the necessary follow-through so as to ensure success. It will, however, be 

highlighted that during this period certain international lawyers did in fact display a 

concern with distributive justice and regarded international law as having a central 

role to play. The idea of international law addressing transnational inequality is not, 

therefore, entirely novel or unheard of.

A key insight emerging from this overview will be the conclusion that if the 

repeated cycle of failure is to be broken a more radical approach is required, such as a 

deeper sense of cosmopolitanism might provide. Consequently, in the second half of 

chapter one, the importance of radical thinking and idealism in addressing the 

challenge of global poverty will be defended. It will be argued that for universalist or 

solidarist thinkers, idealism can be seen to contain two distinct and important 

elements: a desire to eradicate suffering, as exemplified by the capabilities approach 

of Amartya Sen and Martha Nussbaum, and a belief in the inevitability of progress, as 

found in the Grotian tradition of Hersch Lauterpacht, both of which will be defended.

Having established that a radical addressing of transnational inequality ought 

to be a priority concern for this current age of transition, chap ter two will proceed to 

examine the role of law in this endeavour. Given that domestic law has generally

Booth, Ken. Theory o f  World Security, Cambridge University Press, 2007, 141.
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developed so as to ensure a minimum guarantee of material welfare for all citizens, 

the question arises as to whether the continued failure to address stark transnational 

inequality is an entropy particular to the nature of international law and its 

practitioners? In other words, is there something inherent in the nature of 

international law which inevitably leads it to overlook the very real hardships caused 

by transnational inequality? This is the first question which this work will seek to 

address. Having elaborated on the contribution of international law to transnational 

inequality, chapter two will argue that international law must come to recognise the 

central role which it plays in maintaining an unjust global order and that, once this 

responsibility is acknowledged, it becomes evident that, despite their denials to the 

contrary, social justice is very much a concern for international lawyers. The chapter 

will critique international law’s neglect of theory, identifying as three contributing 

factors: (i) the dominant role of legal formalism, moral minimalism and realist 

theories of international relations; (ii) the persistent and negative influence of legal 

nihilism and, (iii) the general failure of political philosophy to engage in institutional 

moral reasoning. It will be argued that through narrow specialisation, international 

lawyers have become so entrenched within the accepted political orientation of their 

technical fields that they are rendered increasingly incapable of articulating broader 

political visions, such as are now required to address transnational inequality. As a 

result, international law is transformed from a progressive agent of change to a 

reaffirmation of power. In order for international law to be in a position to contribute 

towards creating a degree of international distributive justice, it is first necessary that 

its practitioners embrace theory, and justice theory in particular, to a much greater 

degree than is currently the case.

Once justice theory is afforded an adequate degree of attention, the next step 

required of international lawyers is that they recognise the contingent nature of the 

founding assumptions of their discipline, without which it is difficult, if not 

impossible, for radical change to be effected. Of these assumptions, the most 

fundamental is, of course, the concept of state sovereignty, which has come to obtain 

the status of a privileged ontology and which establishes the limits of what we 

commonly regard as possible. Adopting a constructivist approach, the aim of chap ter 

three is to undermine the predominance of state sovereignty as traditionally 

understood by highlighting its contingent nature and by critiquing three justificatory 

arguments most commonly summoned in its defence: (i) social contract theory; (ii)
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the idea of justice as sovereign, and (iii) common sense morality. More particularly, 

following Sebastien Jodoin, it will be argued that an ontology of statehood in fact 

constitutes international law, such that international law has become subject to the 

law of statehood, rather than the other way round, thereby subordinating ethics to 

ontology. Constructivist methods of dereification, such as self-reflexivity and 

regarding the state as a “social-kind” capable of change will be encouraged in order 

to argue in favour of a version of sovereignty that is susceptible to considerable 

evolution.

Having established the foregoing problems and challenges. Part II will move 

on to consider possible avenues for achieving international progress and a more 

equitable balance between our internal and external obligations. It will be in chapter 

four that the political philosophy of cosmopolitanism will first be introduced. The 

chapter will begin by outlining the different ways in which contemporary 

cosmopolitanism is employed, namely; cosmopolitanism about identity and 

cosmopolitanism about justice; cosmopolitanism as a moral idea and 

cosmopolitanism as an institutional claim; weak and strong cosmopolitanism; 

ambitious and moderate cosmopolitanism and, finally, complex and contractarian 

cosmopolitanism. As it is only by reviewing the status of cosmopolitanism over time 

that its constant and persistent nature can be appreciated, together with its historical 

influence on the development of international law, the chapter will then provide an 

overview of cosmopolitanism from its classical origins, through its neo-stoic and 

Kantian expansion, and concluding with its first concrete political manifestations in 

the 19“’ century.

As Kant’s cosmopolitan theory will form the basis of a further consideration 

of cosmopolitanism and cosmopolitan law, it will be necessary to place in context 

Kant’s overall critical theory and, more particularly, his vision of an international 

reform project based upon international liberalism. Accordingly, it will be claimed 

that as tensions within liberalism mirror competing tensions between 

communitarianism and cosmopolitanism, liberalism is a suitable framework in which 

to set these wider debates. More particularly, it will be shown that such tensions 

within contemporary international liberalism can be traced back to Kant’s ambivalent 

view of the sovereign state, an ambivalence which in turn originates from certain 

dualities within Kant’s critical philosophy. Whilst this discussion may appear 

somewhat esoteric and far removed from the concerns of international distributive
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justice, its relevance should be more apparent once it is kept in mind that tensions 

within liberal internationalism correspond to conservative and radical interpretations 

of Kant’s international reform project, with radical interpretations emphasising the 

cosmopolitan elements of Kant’s political theory. Thus, it can be seen that discussion 

of both Kant’s critical theory and his international reform project are directly linked 

to the call for greater external obligations and for an increased cosmopolitan element 

within international law. It will be argued in chapter four that, in order to address 

transnational inequality, international law must adhere to a more radical conception 

of Kant’s international reform project by moving beyond a concern solely to secure 

the formal principles of external liberty between states, towards a greater concern for 

establishing a minimum level of material welfare for individuals everywhere.

In chapter five, the relationship between liberal internationalism and 

international law will be explored. Picking up on the idea of the current era as a time 

of transition, two very different arguments will be put forward in support of the claim 

that a profound re-thinking of liberal internationalism’s core assumptions is called 

for. First, it will be argued that the empirical changes brought about by the processes 

of globalisation render the communitarian nature of the sovereign state increasingly 

problematic in the present age. Secondly, a detour will be made into the realm of 

critical philosophy in order to demonstrate how aspects of cosmopolitan thinking 

have come to be accepted by traditional deconstructivists such as Richard Rorty and 

Jacques Derrida in their later works. When considered in parallel with the empirical 

effects of globalisation, this humanist turn in critical thought provides strong backing 

for the claim that a new form of cosmopolitanism is in the air. The chapter will 

conclude by examining cosmopolitanism from a juridical point of view, drawing an 

important distinction between “international legal cosmopolitanism”, or cosmopolitan 

elements within international law, and “cosmopolitan law” as a distinct category of 

law governing relations between the citizens of one state and foreign states, or the 

citizens of those foreign states directly.

In some detail, chapter six will proceed to examine three aspects of 

international law which can be seen to provide evidence of a distinct cosmopolitan 

sentiment or elements, namely: (i) the concept of an international community of 

states governed by law, as evidenced by international constitutionalism and the 

development of jus cogens norms and obligations erga omnes', (ii) the increasing 

individualisation of international law, as typified by the human security doctrine and
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the concept of the responsibility to protect, and finally (iii) the juridical idea of a 

universal community of mankind, as found within the notion of the common heritage 

of mankind and the global commons.

Finally, in chap ter seven it will be considered whether the radical concept of 

cosmopolitan law might further assist international law in overcoming its inadequate 

response to transnational inequality. The nature and scope of cosmopolitan law will 

first be examined, followed by a consideration of cosmopolitan approaches to 

distributive justice.
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Chapter One

Global Poverty and the Poverty of Idealism

“The grounds fo r  a realistic hope fo r  an egalitarian w orld  order exist because 

o f  the instability o f  all unjust orders, the greater stability o f  a m ore ju s t one, 

and the sym bolic pow er o f  advances in justice. This m ay seem insufficient in 

light o f  current inequalities and the resistance o f  the beneficiaries o f  such 

inequalities, but reasons fo r  hope need not be as strong as reasons fo r  belief. 

It is enough that instability m ay result in advances fo r  ju stice  and that such  

advances are both inspiring and possibly m ore stable than injustice. 

Cosm opolitan hope is rational ju s t so long as the possibility o f  an egalitarian  

w orld order exists."  '

1.0 Global Poverty

Abject deprivation and stark inequality are not an inevitable, existential condition but 

are caused by increasingly “identifiable forces within the province of rational, human 

control” .̂  It has been estimated that a shift of one percent of aggregate global income 

to those in the greatest need would be enough to eradicate severe poverty worldwide, 

without any significant negative impact on wealthy individuals or nations.^ It has also 

been estimated, for instance, that the total yearly cost of comprehensive malaria 

control in Africa would to amount to one-eighth of the Christmas bonuses awarded in 

Wall Street in 2006.^ Nor does such inequality have any historical precedence, being 

mainly the product of only the last two centuries.^ Perhaps bearing statistics such as

' Moellendorf, Darrel, Cosmopolitan Justice, W estview  Press, Boulder, 2002, 176.

 ̂ Booth, Ken, Theory o f  World Security, Cam bridge University Press, Cambridge, 2007, 14; George, 

Susan, How the O ther H a lf Dies, Penguin, London, 1986, 15.

 ̂ Alegre, M arcelo, “Extrem e Poverty in a W ealthy W orld: W hat Justice Demands Today” in Pogge, 

Thomas ed.. Freedom from  Poverry as a Human Right, Oxford U niversity Press, Oxford, 2007, 237, 

239.

Sachs, Jeffrey, “21 Solutions to Save the World: How to Stop a Serial K iller”, Foreign Policy, 

May/June 2007.

 ̂ Brown, Chris, International Relations Theory, Colum bia U niversity Press, New York, 1992, 156.
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this in mind, when asked what, in her view, is the worst human rights problem in the 

world today, the former UN High Commissioner for Human Rights, Mary Robinson, 

replies “absolute poverty” : “This is not the answer most journalists expect. It is 

neither sexy not legalistic. But it is true”.̂

The least controversial claim in political theory, says Thomas Nagel, is that 

we do not live in a just world.’ It is a world in which over one billion people are so 

deprived of basic rights to subsistence, security and health care that they are 

incapable o f leading minimally decent lives. A world where almost half of the 

population lives on less than $2 a day; where 2 percent of the population owns more

 ̂ Robinson, Mary, “M aking ‘g lobal’ and ‘ethical’ rhyme: an interview with M ary Robinson”, Open 

Democracy, 9 Decem ber 2003, available at <www.openDem ocracy.net>. Elsewhere, Robinson rightly 

draws attention to the fact that:

“W hile the focus since 9/11 in developed countries has been on state security and com bating 

acts of terrorism, millions of other people on the planet have continued to be at daily risk of 

violence, disease, and abject poverty. Their insecurity stems from worry about where the next 

meal will come from, how to acquire medicines for a dying child, how to avoid a criminal 

with a gun, how to manage the household as a ten year old A IDS’ orphan -  there is the 

comprehensive insecurity o f the powerless.”

Robinson, Mary, “W hat Rights Can Add to Good Development Practice” in Alston, Philip and 

Robinson, M ary eds.. Human Rights and D evelopment, Oxford University Press, Oxford, 2005, 25. In 

discussing the impact o f 11 Septem ber 2001, Ken Booth and Tim Dunne aptly quote M ark Tw ain’s 

observation that, whereas we have all been “diligently taught to  shiver at and mourn over” violent 

death, we have never learned to see the suffering of the destitute “ in its vastness or pity as it deserves” . 

Booth, Ken and Dunne, Tim eds.. Worlds in Collision, Palgrave M acmillan, Basingstoke, 2002, 6. 

Andrew Linklater has suggested that perhaps the central question raised by that day and the events that 

have followed is whether “the vision o f a world in which fewer human beings are burdened with 

preventable suffering has been dealt a blow  from which it will not easily recover”. Linklater, Andrew, 

“Unnecessary Suffering” in Booth, Ken and Dunne, Tim  eds.. Worlds in Collision, Palgrave 

M acmillan, Basingstoke, 2002, 303, 304. See also  Held, David, Global Covenant, Polity Press, 

Cambridge, 2004, xi-xiii and Hayden, Patrick, Cosmopolitan Global Politics, Ashgate, Aldershot, 

2005, 2-3, who claims that the “recent single-m inded fixation on combating terrorism has constricted 

our moral and political horizons” .

’’ Nagel, Thomas, “The Problem of Global Justice” , 33(2) Philosophy and Public A ffairs 113 (2005),

113. See Doyle, Michael, “Global Econom ic Inequalities; A Growing Moral G ap” in W apner, Paul and 

Ruiz, Lester Edwin eds.. Principled World Politics, Rowman and Littlefield, Lanham, Maryland, 20(K), 

79.
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than 50 percent o f the wealth, while the poorest 50 percent own a mere 1 percent; 

where, even if all intranational inequality were eliminated, roughly 75 percent of 

world inequality would remain, and where the income of the richest 225 individuals 

is equal to that o f the combined incomes of the poorest 40 percent, or 2.7 billion 

people.* In June 2009, the UN Food and Agriculture Organisation announced that, for

* Satz, Debra, “Equality of W hat among W hom ? Thoughts on Cosm opolitanism , Statism, and 

Nationalism ”, in Shapiro, Ian and Brilmayer, eds.. Global Justice, Nomos XLI, New York University 

Press, N ew  York, 1999, 67, 68; de Vita, A lvaro, “Inequality and Poverty in Global Perspective”, in 

Pogge, Thomas ed.. Freedom from  Poverty, Oxford U niversity Press, Oxford, 2007, 103; Glenn, 

Jerome and Gordon, Theodore, 2007 Slate o f  the Future Report, M illennium Project, New York, 2007. 

The incom e gap between the fifth of the w orld’s population living in the richest countries and the fifth 

in the poorest countries, while estimated to have been 11 to 1 in 1913, has been allowed to grow from 

30 to 1 in 1960 to 60 to 1 in 1990 and 74 to 1 in 1997. Human D evelopm ent Report 1999, United 

Nations Developm ent Programme, Oxford U niversity Press, Oxford, 3. In addressing the 1993 W orld 

Conference on Human Rights, the Comm ittee on Economic, Social and Cultural Rights .stated;

“The shocking reality ... is that States and the international com m unity as a whole continue to 

tolerate all too often breaches o f economic, social and cultural rights which, if they occurred in 

relation to civil and political rights, would provoke expressions of horror and outrage and would 

lead to concerted calls for immediate remedial action. In effect, despite the rhetoric, violations 

of civil and political rights continue to be treated as though they were far more serious, and 

more patently intolerable, than massive and direct denials o f econom ic, social and cultural 

rights...

... Such muted responses are facilitated by a reluctance to characterise the problem s that exist as 

gross and massive denials of econom ic, social and cultural rights. Yet it is difficult to 

understand how the situation can realistically be portrayed in any other way.

The fact that one fifth o f the w orld 's population is afflicted by poverty, hunger, disease, 

illiteracy and insecurity is sufficient grounds for concluding that the econom ic, social and 

cultural rights of those persons are being denied on a massive scale. Yet there continue to be 

staunch human rights proponents -  individuals, groups. Governm ents -  who com pletely exclude 

these phenom ena from their concerns. Such an approach to human rights is inhum ane, distorted, 

and incom patible with international standards. It is, in addition, ultim ately self-defeating.”

Statement to the W orld Conference on Human Rights on Behalf of the Comm ittee on Economic, 

Social and Cultural Rights, UN Doc. E/1993/22, Annex III. Some have gone so far as to characterise 

the present situation as a form of “global apartheid” ; Kohler, Gernot, “Global Apartheid” in Falk, 

Richard, Kim. Samuel and Mendlovitz, Saul eds.. Towards a Just World Order, W estview, Boulder, 

1982, 315-325; M akhijani, Arjun, From Global Capitalism to Economic Justice, Apex, New York,
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the first time in history, over one billion people are undernourished, with the global 

financial crisis having added 100 million to the total figure. Of these 1.02 billion 

people, only 15 million live in the developed world.^ Three days later, the World 

Bank estimated that private capital inflows to developing counties will fall from a 

peak of $1.2 trillion in 2007, to $363 billion in 2009.'°

As Michael Donelan forcefully puts it, compared with these facts, “ [n]ot just 

some newspapers and news broadcasts, those that chronicle the degraded 

luxuriousness of the rich countries, but all newspapers and all news broadcasts, even 

those that delude themselves that they discuss important world affairs, are filled with 

trivia” . ' '  Or, as Jacques Derrida eloquently entreats,

“it must be cried out, at a time when some have the audacity to neo- 

evangelize in the name of the ideal of a liberal democracy that has finally 

realized itself as the ideal of human history: never have violence, inequality, 

exclusion, famine, and thus economic oppression affected as many human 

beings in the history of the earth and of humanity. Instead of singing the 

advent of the ideal of liberal democracy and of the capitalist market in the 

euphoria of the end of history, instead of celebrating the “end of ideologies” 

and the end of the great emancipatory discourses, let us never forget this 

obvious macroscopic fact, made up of innumerable singular sites of suffering; 

no degree of progress allows one to ignore that never before, in absolute 

figures, never have so many men, women and children been subjugated, 

starved, or exterminated on earth.

1992, x; Schelling, Thomas, “The Global D im ension” in Allison, Graham and Treveron, Gergory eds.. 

Rethinking A m erica ’s Security, Norton, New York, 1992, 196-200, all cited by Falk, Richard, On 

H um ane Governance, Polity Press, Cambridge, 1995, 50-1, who adopts the deliberately provocative 

term as the title to the first charge o f his triple indictm ent on inhum ane governance.

 ̂ UN Food and Agriculture Organisation, “ 1.02 billion people hungry” , 19 June 2009, available at 

<w ww .fao.org/news/story/en/item /20568/icode>.

“W orld Bank calls on west to help relieve trillion dollar drain on world’s poor” . The Guardian, 22 

June 2009.

"  Donelan, Michael. “A Com m unity o f M ankind” in Mayall, James ed., The Comm unity o f  States, 

A llen and Unwin, London, 1982, 140, 141.

D errida, Jacques, Specters o f  M arx, Kamuf, Peggy trans., Routledge, New York, 1994, 85.
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The common moral acceptance of the existing global order is, argues Thomas 

Pogge, incoherent with “firmly entrenched moral convictions about interpersonal 

morality and domestic justice”.'^ In particular, Pogge identifies two persistent moral 

prejudices that illustrate this incoherence: that severe poverty abroad does not require 

our moral attention, and that there is nothing seriously wrong with our conduct 

toward world poverty and the global institutions we create to deal with it.''^ The 

survival of weak and superficial arguments in support of these prejudices (that 

preventing poverty related deaths is counterproductive because it will lead to 

overpopulation; that world poverty is so large a problem that it cannot be solved 

whilst maintaining a standard of living for all that is worth living; that the 

redistribution of wealth cannot solve severe poverty; that world poverty is decreasing, 

obviating the need for redistributive measures) indicates that “we cannot take for 

granted that our unreflective moral judgments regarding world poverty are well- 

founded or reliable” .'^

Forming a key part of the overall revaluation and shifting of attitudes 

currently underway, beginning with decolonisation and the campaign for a New 

Economic Order, over the past forty years increasing attention has been afforded to 

the international system as both the cause, and the possible remedy, for severe 

economic injustice.'^ Only slowly have the theorists of international relations 

responded to this development and begun to factor issues relating to poverty into their 

considerations. For centuries, argues Richard Falk, world order has been analysed as 

if human suffering was irrelevant, and that “the only fate that mattered was either the 

destiny of a particular nation or state or the more general rise and fall of great 

powers”. J a m e s  Rosenau, for instance, notes how, traditionally, international 

relations analysts have had virtually nothing to offer on the subject of poverty. It is.

Pogge, Thomas, World Poverty and Human Rights: Cosmopolitan Responsibilities and Reforms, 

Polity Press, Cambridge, 2002, 1.

Ibid., 4.

Ibid., 11.

Franck, Thomas, Fairness in International Law and Institutions, Clarendon Press, Oxford, 1995, 

415.

”  Falk, Richard, “The challenge of genocide and genocidal politics in an era of globalisation” in 

Dunne, Tim and Wheeler, Nicholas eds.. Human Rights in Global Politics, Cambridge University 

Press, Cambridge, 1999, 177.
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he says, “as if poverty is so self-evident -  so obviously the case of ‘the poor will 

always be with us’ -  that it does not warrant a niche in the pantheon of theory”.'* As 

Terry Nardin observes, where justice does arise in the field o f international relations, 

it most frequently does so in one o f two contexts: military or economic. Yet, whereas 

just war theory “has a venerable history, displays much internal agreement, and is 

defined by a set o f  core principles that are interconnected and robust because they are 

grounded in a highly coherent moral understanding”, international distributive justice 

lacks all three o f these qualities.'^

Ngaire Woods agrees that traditional analysis has “eschewed investigating the 

role that equality and inequality have played in promulgating and influencing 

international order”.̂ ° Echoing Pogge’s idea of a “worst o f both worlds” equilibrium 

between the minimum of what conscience dictates and the maximum of what self- 

interest demands, Ken Booth goes considerably further, suggesting that, quite apart 

from merely neglecting poverty, as “the Prozac o f human sciences”, international 

relations theory has mind-altering qualities which allow us to adapt to the world by 

suppressing or avoiding its realities, thereby preventing us from “dealing with what 

the great mass o f humanity ... need to survive passably well”.̂ '

Rosenau, James, D islant Proximities, Dynamics beyond Globalization, Princeton University Press, 

2003, 378. According to Chris Brown, “ the record o f international relations as an academic discourse 

has not been very distinguished when it comes to normative issues and the matter o f international 

justice, however defined”. It seems to Brown that something about the professional formation of 

international relations studies makes practitioners reluctant to engage with international justice in the 

full sense o f encom passing both formal and distributive conceptions of justice. Brown, Chris, “Justice 

and International O rder” in Coates, Tony ed., International Justice, Ashgate, Aldershot, 2000, 27, 42. 

See, Tooze, Roger and Murphy, Craig, “The Epistem ology o f Poverty and the Poverty of 

Epistemology in IPE: Mystery, Blindness and Invisibility”, 25(3) Millennium  681 (1996); Durfee, 

Mary and Rosenau, James, “Playing Catch-Up: International Relations Theory and Poverty”, 25(3) 

M illennium 52\ (1996).

Nardin, Terry, “International political theory and the question of justice” 82(3) International Affairs 

449 (2006), 454-5.

W oods, Ngaire, “Order, G lobalization, and Inequality in W orld Politics” in Hurrell, Andrew and 

W oods, Ngaire eds.. Inequality, Globalization, and World Politics, Oxford University Press, Oxford, 

1999, 8.

Booth. Ken, “H um an wrongs and international relations” , 71(1) International Affairs, 103 (1995), 

104. Richard Falk goes further again, suggesting that the international system is dominated “by those 

who believe that the privilege of the few in the face of the misery of the many is either inevitable or
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The present work proceeds from the assumption that, as Martha Nussbaum 

has convincingly claimed, any worthwhile theory of justice that proposes political 

principles defining basic human entitlements ought to be able to confront such stark 

global inequalities and to meaningfully address the significant challenges that they 

pose?^ The persistence, and in some instances the possible worsening of severe 

deprivation has rightly been described as “the greatest reproof of all upon collective 

endeavours to improve humankind’s condition” over the past sixty years, and 

indicates that Robinson is correct to suggest that absolute poverty constitutes the most 

pressing of all current human rights problems.’  ̂ It is worthwhile recalling these 

collective endeavours in order to demonstrate the circular and cyclical nature of our 

activities and our concern. The inevitable failure of these initiatives in turn illustrates 

the need for a more radical and effective solution, such as a deeper sense of 

cosmopolitanism might provide. It is of value too, to note the degree to which certain 

international lawyers regarded aspects of distributive justice as legitimate areas of 

that discipline’s concern. More generally, a historical analysis of the period leading 

up to the establishment of the United Nations and soon thereafter reveals a concern 

for welfare internationalism that may come as a surprise to those accustomed to 

contemporary priorities and assumptions regarding international affairs. In a certain 

sense, therefore, the need to provide a minimum level of transnational economic 

justice can be seen as a form of unfinished business, a task which the framers of the 

current international order did not regard as unrealistic idealism, but rather intended 

to be achieved within the medium term.

(i) A History o f  Failure

Using terminology that has become commonplace today, as early as 1932 David 

Mitrany observed that a century of industrialisation had led to both the development 

of a psychological unity of international interests and a welding of the world together

actually beneficial, providing a necessary foundation for human excellence and accomplishment” . 

Falk. Richard, “A New Paradigm  for International Legal Studies: Prospects and Proposals”, 84 Yale 

Law Journal 967 (1975), 975.

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 224-225. 

Kennedy, Paul, The Parliament o f  M an, Allen Lane, London, 2006, 142.
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“into one organic whole, making each people a partner in the fate of all”?'* Just as 

within the domestic sphere, the achievement of political equality had been expanded 

upon so as to establish a degree of social equality, so too within the international 

sphere there was emerging a notable sentiment of “mutual social responsibility”, “a 

conscience, and a sense that it is both necessary and right to equalise social 

conditions”.̂ ^

M itrany’s approach is defined by his eschewing of the question, what is the 

ideal form of international society, for the more practical concern of elaborating its 

essential functions. The aims of international and domestic governance, he suggested, 

are essentially the same: “to create equality before the law for all members of the 

community ... [and] to create fair material conditions of life for all those members -  

that is, to promote social justice” .* Interestingly, he puts forward an early form of the 

principle of subsidiarity, suggesting a process of “natural organic selection” whereby 

international action to address social needs is taken only to the extent to which there 

is a common interest in doing so, thereby leaving “as wide a residue as possible for 

the free choice of the individual” or the s t a t e . B r i n g i n g  to mind Anne-Marie 

Slaughter’s concept of horizontal networks of cooperation, Ernst Haas has described 

the functional approach as involving an “ever-widening mesh of task-orientated 

welfare agencies ... leading eventually to the creation of a universal welfare 

orientation” ."*

Mitrany was influenced in his thinking by the work of the renowned lawyer, 

James Brierly. Speculating upon The Outlook fo r  International Law, in 1944 Brierly 

concluded that international law would increasingly be employed by states in order to 

effectively promote the welfare of their citizens, echoing the emergence of the

Mitrany, David, The Progress o f  International Government, Allen and Unwin, London, 1933, 

reproduced in Mitrany, David, The Functional Theory o f  Politics, Martin Robertson & Co., London, 
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00
welfare state within domestic societies.* W hilst acknowledging that it is a “much 

simpler task to establish ‘good arms’ and to underpin them by ‘good laws’ inside the 

state than it is internationally” , nevertheless the task is said to be fundamentally the 

same in either sphere. Pre-empting Mitrany, it was evident to Brierly, therefore, that 

much

“can be done to stimulate the growth of a closer international community 

feeling. Every activity or event that reduces friction, either between the 

governments or the peoples of different countries, everything that helps to 

create a habit of mind that accustoms men to feel that fighting to get one’s 

way is a barbarous survival, and that toleration of differences is a natural and 

normal incident of civilized life, contributes something to this end. Law itself 

is a powerful influence working in this way. ... [FJunctional cooperation in 

various fields both governmental and unofficial, all these things help.” °̂

As Hidemi Suganami has observed, inspired by domestic institutional remedies 

which were successfully being applied to domestic welfare problems, writers such as 

Mitrany and Brierly came to regard the “cross-national enhancement of the welfare of 

individuals” as an international problem.^'

Possibly marking the beginning of a new phase of welfare internationalism, in 

his State of the Union address in January 1941, US President Franklin Roosevelt 

famously included within the four essential human freedoms, the freedom from want, 

echoes of which were to reappear in three of the eight common principles expounded 

by the United States and the United Kingdom in the Atlantic Charter of July 1941.^'

Brierly, James, The Outlook fo r  International Law, Clarendon Press, Oxford, 1944, 97.

Ibid., 60

Suganami, Hidemi, The D om estic Analogy and World O rder Proposals, Cambridge University 

Press, Cambridge, 1989, 109.

“Fourth, they will endeavour, with due respect for their existing obligations, to further the enjoyment 

by all States ... o f access on equal terms, to the trade and to the raw materials o f the world which are 

need for their economic prosperity;

Fifth, they desire to bring about the fullest collaboration between all the nations in the economic field 

with the object o f securing, for all, improved labour standards, economic advancement and social 

security;
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It has been suggested that the world order scheme envisaged by that Charter can be 

reduced to three core pillars which have remained with us ever since; the UN Charter 

paradigm on the use of force; an undertaking to promote economic liberalisation 

through the adoption of rules governing free trade and foreign investment, and “a new 

commitment to maintain the ‘inherent dignity’ and the ‘equal and inalienable rights’ 

of all the members of the human family, through the adoption of international 

instruments which would protect human rights by the rule of law”.̂  ̂ While this 

characterisation imbues the Atlantic Charter with a meaning that shows it to have 

been prescient in the extreme, the description of the human rights pillar as entirely 

separate from the commitment to foster a world economy deviates from the essence 

of the UN Charter, as originally intended, in one important respect. With the 

“unearned epistemic privilege” of a later generation, however, the observation cannot 

help but be influenced by the knowledge of how events transpired.^'’

One of the key lessons of the Second World War was that, by leading to social 

unrest and political extremism, economic deprivation and instability could pose a real 

threat to international peace. As observed by President Roosevelt, people who are 

hungry and out of a job “are the stuff of which dictatorships are made”.̂  ̂

Accordingly, in parallel to negotiations for a post-war security order, “the idea of 

grand socioeconomic reconstruction was wildly popular in the Western liberal 

press”.̂  ̂ Although now largely overlooked, even before the UN Charter, 1944 saw 

the adoption of the Declaration o f Philadelphia Concerning the Aims and Purposes 

o f the International Labour Organisation, in which it was affirmed that “lasting 

peace can be established only if it is based on social justice” and that “poverty 

anywhere constitutes a danger to prosperity everywhere”. Consequently, “the war 

against want requires to be carried on with unrelenting vigour within each nation, and

Sixth. ... they hope to see established a peace which will afford to all nations the means of dwelling in 

safety within their own boundaries, and which will afford assurance that all the men in all the lands 

may live out their lives in freedom from want and fear”. Reproduced in Sands, Philippe, Lawless 

World, Viking, New York, 2005, 257.
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by continuous and concerted international effort”. In particular, it is said that the 

attainment of the conditions in which it is possible for all human beings to exercise 

their right to pursue both their material well-being and their spiritual development in 

conditions of freedom and dignity, of economic security and equal opportunity, must 

constitute the central aim not only of national, but also of international policy, such 

that “all national and international policies and measures, in particular those of an 

economic and financial character, should be judged in this light and accepted only in 

so far as they may be held to promote and not to hinder the achievement of this 

fundamental objective” . The Declaration ends with a universalist flourish by 

reaffirming that its principles “are fully applicable to all peoples everywhere”, and 

that their application “is a matter of concern to the whole civilized world” .

Paul Kennedy describes how, for both officials working on the UN Charter 

and those commenting on it, the new world organisation was perceived as a three- 

legged stool: leg one involved measures to maintain international peace and security; 

leg two involved measures to develop the world economy, in the belief that prosperity 

fostered peace; finally, in a Kantian vein, leg three “argued that however strongly the 

first two legs were constructed, the system would fold ... if it did not produce ways
9 37of improving political and cultural understandings among peoples” . Accordingly, 

rather than being viewed as separate endeavours perhaps involving a hierarchy of 

importance, at its inception many saw the United Nations as being charged with the 

overall task of developing a more prosperous, peaceful and equitable world order. As 

Ethan Kapstein has observed, distributive justice was in fact central to the design of 

the postwar o r d e r . T o  Herbert Evatt, for example. President of the General 

Assembly from 1948 to 1949, it was apparent that the work of the Security Council 

“will decrease proportionally to the success of the Economic and Security Council in 

promoting solutions to economic and social problems” .R e c a l l i n g  that the UN 

Charter imposed a collective obligation to combat poverty and hunger, with Article 

55 committing the UN to work towards the promotion of “higher standards of living, 

full employment, and conditions of economic and social progress and development”.
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and writing against the backdrop of the Marshall Plan, Evatt regarded it as “both the 

duty and self-interest of wealthier nations to assist those who are less well o ff

True to his pragmatic nature, Mitrany was less enthused with the 

constitutional aspects of the UN Charter, which provided merely a “slender topcoat of 

a necessary world community” , than with the establishment of the Economic and 

Social Council and the variety of specialised agencies aimed at providing technical 

assistance, indicating to him an acceptance of the principle of a common international 

responsibility for general conditions everywhere.'** For Mitrany, economic and social 

cooperation was seen as cutting,

“a straight channel from people to people, from the present to the future, from 

nationalist concerns to a common global sympathy. ... through the simple and 

comforting habit of doing practical things together, which seems to lead even 

the strangest companions to the grace of fellowship. The ideal and policy of 

technical assistance has extended the idea of the welfare state into something 

akin to a welfare world.

While M itrany’s focus on the Economic and Social Council may appear 

somewhat unusual today, this is testament, not to M itrany’s misplaced optimism, but 

to the gradual neglect and hollowing out of the Council ever since its inception. 

Although intended by those at San Francisco to be the “decisive body in its field”, by 

1953 the Council decided that “future studies which fall within the scope of 

specialised agencies or other bodies should normally be carried out by the specialised 

agencies or other bodies directly concemed”."*̂ Devolving responsibility to the UN 

Conference on Trade and Development and the UN Development Programme, in 

particular, it has been claimed that the Council has “proved superfluous to the UN

Ibid., 219.

Mitrany, David, International Technical Assistance, 1952, reproduced in Mitrany, David, The 

Functional Theory o f Politics, Martin Robertson & Co., London, 1975, 217, 218.
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system for substantive purposes and has been unable to perform the co-ordinating 

role vis-a-vis various other bodies and Specialised Agencies, envisaged in the 

Charter” .'*̂  According to the Commission on Global Governance, partly because its 

role is still being contested, notwithstanding the clear intent of the Charter, “the UN, 

and in particular ECOSOC, has fallen far short of its envisaged role of co-ordination 

and overall direction in the economic and social fields” /^

Noting that “more than half the people of the world are living in conditions 

approaching misery” , and that, “ [f]or the first time in history, humanity possesses the 

knowledge and the skill to relieve the suffering of these people”, in Point Four of his 

Inaugural Address of 1949, President Harry Truman captured the novel spirit of the 

age by declaring that it was “[o]nly by helping the least fortunate of its members to 

help themselves can the human family achieve the decent, satisfying life that is the 

right of all people” . According to Truman, Point Four was no less than “a proposition 

to take over the gap that is left by the failure of colonialism, ... with the theory that 

prosperity of all parts of the world means the prosperity of the whole world”

The year 1949 also saw the publication of the UN’s first major economic 

report, entitled National and International Measures fo r  Full Employment, which was 

followed up by two further reports in 1951.'*^ While the economies of Europe were 

reviving with the help of the Marshall Plan (by 1953 the Plan had transferred $41.3 

billion to developed economies and $3 billion to developing states), the report 

stressed the need to address economic problems on a global level, calling on 

industrialised countries to adopt policy measures that would encourage investment in 

developing states so that the world economy as a whole could attain a steady rate of 

growth.'^* The report has been described as “theoretically and intellectually 

pioneering”, “full-bloodedly Keynesian” and “forward-looking in focusing on full
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employment as the central goal”.'̂  ̂ Indeed, it is the application of bold Keynesian 

policies that is credited by many as resulting in the fastest rate of economic growth in 

history between 1950 and 1973. Crucially, however, the policies put forward in the 

UN reports were not applied internationally, as the Bretton Woods institutions began 

to exert their independence and dominance in the economic fields. As the UN’s own 

Intellectual History Project describes,

“these policies were not applied internationally as guiding principles for 

international institutions, as the report to the UN was recommending and as 

Keynes himself had originally intended. If this had been the case, the broad 

economic success of the golden quarter-century from the late 1940s to the 

early 1970s might have been even more shining, especially for 

underdeveloped countries. But it was not to be. The financial focus of the 

West remained on the Marshall Plan for Europe, and the global perspective 

for employment policy and action remained a distant dream. World Bank 

lending to developing countries over the next five years remained at a very 

low level compared with the Marshall Plan. And developing countries had to 

wait until the early 1980s for the bank to introduce program loans by sector 

instead of merely projects. The UN was ahead of the curve in putting ideas on 

the table -  but the industrial countries were not prepared to examine them 

seriously.”

Around this time, in 1958, Grenville Clark and Louis Sohn published their 

highly regarded. World Peace Through World Law, “one of the most carefully drafted 

constitutions for an imagined world authority ever set down on paper”.̂ * Although 

the focus of their proposals was on institutional reform of the United Nations so as to 

make it more akin to systems of domestic governance, like Mitrany, Clark and Sohn
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were also cognisant of the importance of material concerns, proposing the 

establishment of a World Development Authority with the task of reducing economic 

inequalities and to be funded by means of a new Revenue System comprising a 

designated tax in each member state.

In his address to the UN General Assembly in 1961, President Kennedy 

proposed designating the 1960’s as the Decade of Development, remarking that 

political sovereignty and self determination were “but a mockery without the means 

of meeting poverty and illiteracy and disease” .̂  ̂ The decade did in fact begin with a 

sudden doubling in official development assistance and “a general sense of new 

commitments in what could reasonably be described as an emerging planetary 

community”.̂  ̂ Interestingly, when addressing the role of the individual in 

international law, in 1964 Ian Brownlie advocated that, “if we are not to become 

complacent about those peripheral advances ... which tend to monopolise the 

attention of many jurists” , the future development of international human rights law 

should shore up advances in civil rights with “programs of social and economic 

advancement for communities devastated by poverty” .̂ '* In the face of a growing 

economic inequality, it was important that “legal development should responsibly 

reflect the most urgent needs of the world today” . B y  1967, however, 

disillusionment with aid meant that net flows of development assistance were rising 

only marginally faster than prices. The reason, suggested Barbara Ward,

“lies in that lifeless zone beyond the thought of national voters and beyond the 

direct responsibility of national governments. Policies which are reasonable 

for Appalachia or Tyneside stop dead at the seashore. The reasons have 

nothing to do with culture or economic necessity or facts of any kind. They

Address by President John F Kennedy before the General Assembly of the United Nations, New  

York, 25 September 1961, available at
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Ward, Barbara, Runnalls, JD and D ’Anjou, Lenore eds.. The Widening Gap, Columbia University 

Press, New York. 1971, 2.

Brownlie, Ian, “The Place o f the Individual in International Law”, 50 Virginia Law Review  435 

(1964), 462.

Ihid.

39



are simply rooted in the non-working o f human imagination, responsibility, 

and generosity once the blinkers o f  nationalism go on.”

Between 1967 and 1968 the net flow o f aid actually fell, prompting the then 

President of the World Bank, George W oods, to call for a “grand assize” to examine 

the causes o f this weakening in commitment. Identifying the widening gap between 

rich and poor countries as “a central issue in our time”, the resulting Pearson R eport 

recommended that by 1975 at the latest, developing countries increase their resource 

transfers to at least 1 per cent o f GNP, a commitment that would later find expression 

in UN General Assem bly Resolution 2626 (1970).^^ The Declaration o f  the Columbia 

Conference on International Economic Development endorsed the Report, stating that 

“nothing is more unrealistic than the apparent realism o f those who argue that the 

Pearson Report is fully adequate or even overambitious”.̂ * In addressing the 

Conference, Lester Pearson made the following comments which, given their 

continuing pertinence, are worth quoting at length:
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“W hat we propose in the way o f reforms to the whole development effort 

must indeed look quite utopian if we consider only nations and their 

governments against the background of today’s world. Men are not 

accustomed to responsibilities -  in the absence of war or aggression -  that run 

beyond their frontiers. I know this well. We are not encouraged to make 

comparisons which include the needs of others. We are all in some measure 

stuck fast in the inherited tribalism of a past with vast distance and vaster 

ignorance. ... [I]f the destiny of this century, as it moves to its end, is to 

balance the effort and the genius that led to the discovery o f physical and 

ecological unity with an equal effort to promote social and moral solidarity, 

then the reforms such as we propose in our report ... can be seen not so much 

as inter-governmental arrangements as a modest step toward the building of 

the human community which now seems so remote but is necessary for very 

survival, as a move toward better planetary balance, more justice, more 

sharing, more generosity, more real partnership for mankind. No planet can 

survive half slave, half free; half engulfed in misery, half careening along 

toward the supposed joys of almost unlimited consumption from 

unprecedented production with less work; and all in an atmosphere of greater 

ease and luxury than man has known since the declining days of Rome. 

Neither our ecology nor our morality could survive such contrasts.”

Address to the Columbia University Conference on International Economic Development by the 

Right Honourable Lester Pearson, 20 February 1970, reprinted in Ward, Barbara, Runnalls, JD and 

D'Anjou, Lenore eds.. The Widening Gap, Columbia University Press, New York, 1971, 344-5. Such 
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prosperous, powerful; its much bigger part is underdeveloped, poor, powerless. A nation so 

divided within itself would be recognised as inherently unstable. A world so divided should 

likewise be recognised as inherently unstable. And the position is worsening, not 

improving.”
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It was against the background of the Pearson Report and the Columbia 

Conference that Clarence Wilfred Jenks published a series o f works examining the 

role of social justice in international law. Already, in his earlier work, The Common 

Law o f Mankind, Jenks had identified the “law of economic and technological 

interdependence” as forming a part of the “common law of mankind in an early stage 

of its development” .̂ '̂  Welfare internationalism is at the heart of his later works, in 

which it is tasked with substituting the well-being of the individual as the primary 

concern of international organisation and policy, in the place of merely maintaining 

peaceful interstate relations. More particularly, mutual aid is included amongst Jenks’ 

eight basic elements of world political morality.*' The time was right, suggested 

Jenks, for “the natural next stage in the development of the concept of world 

solidarity” -  the recognition of international aid for development purposes as a 

community responsibility, such that “a reasonable proportion of world resources are 

pooled to discharge a community responsibility to meet certain priority needs”, 

including the provision of an adequate reserve fund for major emergencies.^^

Jenks was particularly influenced by the Constitution of the International 

Labour Organisation, the principal significance of which he saw as lying in the 

“premium which it sets upon decisive action to give expression to new social values 

in the law”.*̂  ̂ Bringing to mind Robert Cover’s concept of jurisgenerative processes, 

and citing from the dissenting opinion of Judge Tanaka in the South West Africa 

Case, Jenks endorsed a view of the progress of law as a “continual process of the 

cultural enrichment of the legal order by taking into account values or interests which 

had previously been excluded from the sphere of law” .*'* For Jenks, the development 

of the International Labour Organisation pointed the way forward for international 

law, whose future, “and in large measure the future of international society, depends 

on our succeeding in developing during the next generation a whole series of new 

major branches of the law of which, despite immense and most encouraging progress
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during the last half-century, only the beginnings as yet exist” .̂  ̂ As Judge Tanaka 

went on to state in his dissenting opinion, “the legalisation of social justice and of 

humanitarian ideas which cannot be separated from the gradual realisation of world 

peace are worthy of our attention” .^

A further striking example of the political thinking and debate from this time 

is to be found within an address to the 1974 UN W orld Food Conference by the US 

Secretary o f State, Henry Kissinger. In the same year that saw the UN General 

Assembly adopt a Declaration on the Establishment o f  a New International 

Economic Order, Kissinger was prepared to see the ongoing crisis in food production 

as calling for “concerted worldwide action” and as being indicative of the 

“accelerating momentum of our interdependence” .̂ ’ In a statement which is 

startlingly reminiscent of the present -  highlighting the persistence of the need for 

effective action -  Kissinger observes how a moment of crisis may spur cooperation 

amongst states and awaken our sense of common endeavour:

“In the past thirty years the world came to assume that a stable economic 

system and spreading prosperity would continue indefinitely. Now there are 

fundamental questions about our capacity to meet even our most basic 

needs.... Partly due to bad weather around the globe, world grain production 

declined for the first time in two decades. We [are] made ominously 

conscious of the thin edge between hope and hunger, and of the world’s 

dependence on the surplus production of a few nations. The contemporary 

agenda of energy, food and inflation exceeds the capacity of any single 

government, or even a few governments together, to resolve. All nations ... are 

linked to a single economic system. Preoccupation with narrow advantage is 

foredoomed.... The poorest and the weakest nations will suffer most. ... No 

social system, ideology or principle of justice can tolerate a world in which 

the spiritual and physical potential of hundreds of millions is stunted from 

elemental hunger or inadequate nutrition. National pride or regional
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suspicions lose any moral or practical justification if they prevent us from 

overcoming this scourge. In short, we are convinced the world faces a 

challenge new in its severity, its pervasiveness, and its global dimension. ... 

Let us agree that the scale and severity of the task require a collaborative 

effort unprecedented in history. And let us make global cooperation in food a 

model for our response to other challenges of an interdependent world -  

energy, inflation, population, protection of the environment.” *̂

Notwithstanding the sentiment, however, in December of that year the United 

States joined the UK, Belgium, Luxembourg, Denmark and the German Federal 

Republic in voting against the Charter o f Economic Rights and Duties o f States, 

whilst the Netherlands, Canada, France, Austria, Japan, Israel, Italy, Ireland, Norway 

and Spain abstained.^^ With the exception of Australia, and with Switzerland not yet 

a member of the UN, no developed state voted in favour of the Resolution. Such 

divided opinion made it difficult for the “soft law” instruments which encapsulated 

the drive for a new international economic order to effect any real change. As 

Brownlie has described, a further obstacle was that,

“precisely because they are ‘vanguard’ resolutions, they are deliberately 

programmatic -  a new international economic order, a programme of action; 

and thus the consideranda and the general content of these resolutions are the 

very reverse of declaratory. They are saying that the status quo is highly 

unsatisfactory and needs changing. These are the principles on which the 

status quo may be changed and so at least on the face of it, the key resolutions
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are not very appropriate as foundations for building up legal practice, the
*70practice o f states in legal matters.”

A difficulty with Brownlie’s analysis, however, is that it would appear to 

suggest that any radical efforts at reform are doomed to failure due to the fact that, by 

their very nature, they must inevitably be regarded as wished for lex feranda  as 

opposed to existing lex lata. In this regard, Brownlie’s comments are neatly 

illustrative of international law’s propensity for resisting change. Perhaps a more 

convincing and frank account of the struggle over a legal right to development is 

provided by Alain Pellet’s contemporary description that,

“ [f]or most Western writers, the NIEO is nothing more than an easy “way of 

speaking”, a “ language of convenience”, devoid of any legal reality. It means 

nothing more than the Third W orld’s longing to establish new rules of the 

game -  rules which, legally do not exist other than in their imagination. Their 

analyses are then almost exclusively devoted to minimizing the potential 

contribution of international law in responding to the Third W ord’s concerns. 

This is achieved principally by denying any legal value to the resolutions 

adopted by the General Assembly of the UN and by excluding “non-binding 

agreements” from the sphere of international law. ... Many lawyers from the 

Third World attribute a new role to international law and claim that the rules 

desired and/or demanded by their countries already form part of positive 

international law and, as such, warrant respect by all countries...They, then, 

endeavour to establish that the principle of democracy implies that the GA has 

a real “legislative” power.”^'

The Zeitgeist of this period has been said to have been captured in the 1980 

Report of the Independent Commission on International Development Issues (the

™ Brownlie, Ian, “The Methodological Problems of International Law and Development”, 26 Journal 

o f African Law  8 (1992), 9.

Pellet. Alain, “A N ew  International Legal Order; What Legal Tools for What Changes?” in Snyder, 

Francis and Slinn, Peter eds.. International Law o f  Development, Professional Books, Abingdon, 1987, 

117, 118.
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72Brandt Report). In calling for immediate large-scale resource transfers, reforms to 

the international economic systems and a global food programme, the Report noted 

that the “extent to which the international system will be made more equitable is 

essentially a matter for political decisions”. Within a few years of the Report’s 

publication, however, new political leaders, led by Ronald Reagan, Margaret 

Thatcher and Helmut Kohl, came to power, bringing with them economic policies 

which heavily influenced financial institutions such as the World Bank and IMF, and 

led to the marginalisation o f both the UN Conference on Trade and Development and 

the Group of 77.’  ̂ As a result, the third Decade of Development, between 1981 and 

1991, would become known as the “lost decade” .̂ "* For instance, whereas during the 

late 1970s the Carter Administration had viewed “the right to fulfilment of such vital 

needs as food, shelter, health care and education” as firmly within the panoply of 

international human rights, and so was satisfied to sign the Covenant on Economic, 

Social and Cultural Rights, Presidents Reagan and Bush reflected the change in mood 

by focusing on the argument that, while “the urgency and moral seriousness of the 

need to eliminate starvation and poverty from the world are unquestionable ... the 

idea of economic and social rights is easily abused by repressive governments which 

claim that they promote human rights even though they deny their citizens the basic 

... civil and political rights” .’  ̂ Moreover, the United States was alone in voting 

against the Declaration on the Right to Development, adopted by the UN General 

Assembly in 1986.’® As described by Philip Alston, the newly coined right to

North-South: A Program me For Survival, Report of the Independent Comm ission on International 

Developm ent Issues, 1980. W oods, Ngaire, “Order, Globalization and Inequality in W orld Politics” in 

Hurrell, Andrew and W oods, Ngaire, eds., Inequality, Globalization, and World Politics, Oxford 

University Press, Oxford, 1999, 14.

Falk, Richard, On Humane G overnance, Polity Press, Cambridge, 1995, 176.

Jolly, Richard el al, eds., UN Contributions to Developm ent Theory and Practice, Indiana U niversity 

Press, Bloomington, 2004, 170.

Speech by Secretary of State Vance, University o f Georgia, 76 D epartm ent o f  State Bulletin  505 

(1977); U nited States Departm ent o f State, Country Reports on Human Rights Practices fo r  1992, 5; 

cited in Steiner, H enry and Alston, Philip eds.. International Human Rights in Context, C larendon 

Press, Oxford, 1996, 267, 268.

UN Doc. A /RES/41/128 (1986), 4 Decem ber 1986. In 1996, upon the adoption of a declaration at 

the W orld Food Summit proclaim ing it intolerable that more than 800 million people did not have 

enough food to meet their basic nutritional needs, the US explained its view that “the attainm ent o f any
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development was seen by the Reagan administration as “the antithesis of a large part 

of its foreign policy”^^

In an age o f neo-liberalism, the Brandt R eport was rapidly seen as an 

anachronism, and the new international economic order discredited. As Ngaire 

Woods describes, the debate on inequality’s shift from “structural barriers” to “policy 

choices” removed inequality from the realm o f international politics and confined it
78to the state-centric fields o f economic and public administration. A “Keynesian- 

Westphalian” mindset, to use Nancy Fraser’s terminology, firmly established its 

dominance, whereby “arguments about justice were assumed to concern relations 

among fellow  citizens, to be subject to debate within national publics, and to

‘right to adequate food’ or ‘fundamental right to be free from hunger’ is a goal or aspiration to be 

realised progressively that does not give rise to any international obligations” . Again, in 2003, the US 

voted against a request by the UN Com m ission on Human Rights for the preparation of a “concept 

document establishing the options for the im plem entation o f the right to developm ent and their 

feasibility, inter alia, an international legal standard of a binding nature, guidelines on the 

implementation o f the right to developm ent and principles for developm ent partnership” , and on this 

occasion were joined by Australia and Japan. See A legre, M arcelo, “Extrem e Poverty in a W ealthy 

W orld” in Pogge, Thom as, ed.. Freedom from  Poverty, Oxford U niversity Press, Oxford, 2007, 237, 

242 and Com m ission on Human Rights Resolution 2003/83, UN Doc, E /CN.4/RES/2003/83 (2003), 

paragraph 2. See also  D ’Sa, Rose, “The ‘Right to D evelopm ent’ and the New International Economic 

O rder with Special Reference to A frica” , Third World Legal Studies, 140 (1984); Parkinson, F, “The 

Right to Economic Developm ent in International Law ”, Third W orld Legal Studies, 120 (1984); Paul, 

James CN, “The United Nations and the C reation of an International Law of Developm ent” , 36 

H arvard International Law  Journal 307 (1995); Marks, Stephen, “The H um an Right to Development: 

Between Rhetoric and Reality” , 17 Har\>ard Human Rights Journal 137 (2004).

”  Alston, Philip, “M aking Space for New Human Rights; The Case of the Right to Developm ent”, 1 

H an'ard  Human Rights Yearbook 3 (1988), 22. A ccording to this view, residues o f which persist to 

this day, “the right to developm ent is little more than a rhetorical exercise designed to  enable the 

Eastern European countries to score points on disarm am ent and collective rights and to perm it the 

Third W orld to ‘d istort’ the issue o f human rights by affirm ing the equal im portance o f  economic, 

social and cultural rights with civil and political rights and by linking hum an rights in general to its 

‘utopian’ aspirations for a new international econom ic order.” Ibid.

Woods, Ngaire, “Order, G lobalization and Inequality in W orld Politics” in Hurrell, Andrew and 

Woods, Ngaire, eds.. Inequality, Globalization, and  World Politics, O xford University Press, Oxford, 

1999, 15.
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contemplate redress by national states”, resulting in a reduced amount of aid 

transferred with increased prescriptive conditions attached/^

According to the 2006 World Development Report, unequal opportunities are
ROnow “truly staggering on a global scale”. Forty years after the Pearson Report, and 

twenty nine after Brandt, only five countries currently meet the United Nations’ 

official aid target of 0.7 per cent of GDP. Today, developed countries give half as 

much, as a proportion of their income (on average 0.24%), as they did in the early 

1960s (0.48%), with the overall aid figure falling by 4.5% in 2006 and 8% in 2007.*' 

Even before the current global financial crisis, during 2006 to 2007 rising food and 

energy costs pushed a further 125 million people into extreme poverty and increased 

child malnutrition by 44 million.*^ The global recession has only compounded 

existing failures, giving rise to a record shortfall of $4.8 billion in UN funding for 

urgent humanitarian needs.

Almost seventy years since the Atlantic Charter, in her 2008 report to the UN 

General Assembly, the independent expert on the question of human rights and 

extreme poverty concluded that, although the struggle against poverty is at the heart 

of many core UN documents, from the UN Charter to the Millennium Declaration 

and the Millennium Development Goals, and in spite of great economic growth in 

many regions, inequalities have grown larger, and poverty continues to undermine the 

rights and dignity of almost one billion people.*'' In every area of policy, from trade 

negotiations to technical assistance and debt relief, she concludes that states must 

advance the interests of those living in poverty. Furthermore, because a trickle-down 

effect is not sufficient for the protection of those living in extreme poverty, a human

”  Fraser, Nancy, “Reframing Justice in A Globalizing World”, New Left Review  36 (2005) 69.

World Bank, World Developm ent Report 2006: Equity and Development, Oxford University Press, 

2006, 6.

Oxfam International, Paying the Price, 2005, 2; Organisation for Economic Cooperation 

Development, Development Cooperation Report 2007, Volume 9(1), 16 (2008).

Watkins, Kevin and Montjourides, Patrick, “The Millennium Development Goals -  Bankable Pledge 

or Sub-prime Asset?”, UNESCO Future Forum, 2 March 2009, available at < 

http://www.unesco.org/en/efareport/resources/news/>.

“UN short nearly $5bn for aid projects as global recession hits donations”. The Guardian, 21 July 

2009.

Report of the Independent Expert on the Question o f  Human Rights and Extreme Poverty to the 
General Assembly o f the United Nations, 13 August 2(X)8, UN Doc. A /63/274, paragraph 87.
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rights framework must be given a supporting role in ensuring that public policies 

actively address extreme poverty. Thus, in yet another “deliberately programmatic” 

declaration, the 2004 Draft Guiding Principles on Extreme Poverty and Human 

Rights reaffirms that,

-  “Persons living in extreme poverty are fully entitled to demand that policies 

and programmes at the national and international level aimed at the 

eradication of extreme poverty should be drawn up and effectively 

implemented in accordance with the principles of human rights and the 

present guiding principles.”

-  “Since human rights are universal, concerted action by the international 

community is required to give effect to them. International cooperation is, for 

States, developed countries in particular, a duty to which they must devote a 

significant proportion of their resources.”

-  “States and the international community are under an obligation to act 

immediately to end situations of widespread poverty, starvation and hardship. 

In the case of long-standing situations of dire poverty and situations resulting 

from natural disasters, armed conflict, etc. which require States to make 

appropriate resources available at short notice it is not just the State that must 

take immediate action: the international community must also set up ad hoc 

programmes. International bodies at the highest level must decide upon 

preventive measures, provide assistance and set medium- and long-term 

development objectives for dealing with such situations together and 

effectively”, and

-  “International cooperation must be combined with appropriate action in 

international trade, market and investment promotion, weapons dealing and 

labour-market regulation to ensure that such cooperation yields results and 

does not accentuate the cycle of extreme poverty. Cancellation of foreign
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debt, reduced rates of interest and similar measures should be part of States’ 

international cooperation policies and obligations.”

Draft Guiding Principles, “Extrem e poverty and human rights: the rights o f the poor”, UNGA 

A /HRC2/2, A/HRC/Sub. 1/58/36, 11 Septem ber 2006, paragraph 3, 42-44. See  sim ilarly General 

Com m ent No. 14; The Right to the H ighest Attainable Standard o f  Health  o f the Com m ittee on 

Economic, Social, and Cultural Rights, E/C. 12/2000/4, 4 July 2000, paragraphs 38-40:

“38. ... In the spirit o f article 56 of the Charter of the United Nations, the specific

provisions o f the Covenant (articles 12, 21, 22 and 23) and the A lm a-Ata Declaration on 

prim ary health care. States parties should recognize the essential role o f international 

cooperation and com ply w ith their com m itm ent to  take jo in t and separate action to achieve 

the full realization o f the right to health. In this regard, States parties are referred to the Alma- 

A ta Declaration which proclaim s that the existing gross inequality in the health status o f the 

people, particularly between developed and developing countries, as well as within countries, 

is politically, socially and econom ically unacceptable and is, therefore, o f com m on concern to 

all countries.

39. To com ply with their international obligations in relation to article 12, States parties 

have to respect the enjoym ent o f the right to health in other countries, and to prevent third 

parties from violating the right in other countries, if they are able to influence these third 

parties by way of legal or political means, in accordance with the Charter o f the United 

N ations and applicable international law. Depending on the availability o f resources. States 

should facilitate access to essential health facilities, goods and services in other countries, 

wherever possible and provide the necessary aid when required. States parties should ensure 

that the right to  health is given due attention in international agreem ents and, to that end, 

should consider the developm ent of further legal instruments. In relation to the conclusion of 

other international agreem ents. States parties should take steps to ensure that these 

instrum ents do not adversely im pact upon the right to health. Similarly, States parties have an 

obligation to ensure that their actions as members o f international organizations take due 

account o f the right to health. Accordingly, States parties which are mem bers o f international 

financial institutions, notably the International M onetary Fund, the W orld Bank, and regional 

developm ent banks, should pay greater attention to the protection of the right to health in 

influencing the lending policies, credit agreem ents and international measures o f these 

institutions.

40. States parties have a jo in t and individual responsibility, in accordance with the 

Charter o f the United Nations and relevant resolutions of the U nited N ations General 

Assem bly and o f the W orld Health Assem bly, to cooperate in providing disaster relief and 

humanitarian assistance in times of em ergency .... Each State should contribute to this task to 

the maximum of its c ap ac itie s .... M oreover, given that some diseases are easily transm issible 

beyond the frontiers o f a State, the international com m unity has a collective responsibility to
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In contrast to the slow pace of progress and faltering commitment in 

addressing stark transnational inequalities, at its April 2009 meeting to address the 

faltering world economy, the Group of Twenty committed an additional $1.1 trillion 

to “restore credit, growth and jobs”, constituting “a global plan for recovery on an 

unprecedented scale”.*̂  W hilst the G20 reaffirmed their commitment to the 

Millennium Development Goals and earmarked $50 billion to safeguard development 

in low income countries, a May 2009 report by the European NGO Confederation for 

Relief and Development found that the estimated two year delay by European states 

in meeting their aid commitment of 0.56% of Gross National Income by 2010 will 

cost developing states €40 billion.*’ Additionally, a UNESCO report has estimated 

that, simultaneously, the 0.56% commitment is discounting rapidly with lower 

growth projections, such that the real financial value of the commitment in 2010 will 

be $4.6 billion lower. In contrast, the capital mobilisation provided to the Northern 

Rock and Dexia banks alone ($150 billion) amounted to more than double of all EU 

aid in 2008. The UNESCO report forecasts that reduced growth in 2009 will cost the 

390 million people living in extreme poverty in sub-Saharan Africa $18 billion,

representing “20 per cent of the per capita income of Africa’s poor -  a figure that
88dwarfs the losses sustained in the developed world”.

It has been seen that, since the 1940s, while the need to address stark 

inequalities has been consistently recognised, commitment to effective action has 

been repeatedly lacking. Significantly, it has also been seen that for many years 

certain international lawyers have acknowledged that their discipline has a role to 

play in providing for a degree of international distributive justice. It is a telling trait 

that, despite sixty years of failed attempts, the expectation that poverty and want must 

be done away with or sharply reduced has, nevertheless, been said to remain very

address this problem. The economically developed States parties have a special responsibility 

and interest to assist the poorer developing States in this regard.”

Group of Twenty, London Summit, Leaders’ Statement, 2 April 2009, available at < 

http://www.numberl0.gov.ulc/Pagedate/2009/04/02>.

CONCORD, Lighten the Load: In a Time o f  Crisis European A id has N ever Been M ore Important, 

Brussels, May 2009, 2.

** Watkins, Kevin and Montjourides, Patrick, “The Millennium Development Goals -  Bankable Pledge 

or Sub-prime Asset?”, UNESCO Future Forum, 2 March 2009, available at < 

http;//w w w .unesco.org/en/efareport/resources/news/>.
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much part of contemporary discourse and consciousness. Alongside climate change, 

global injustice and transnational inequality have become the problem of our time, 

with more works published on the topic in this infant millennium than in the last.^°

Judith Lichtenberg identifies four factors in particulcu: that have led to an 

increased preoccupation with questions of global justice: (i) affluence (ascending 

standards of living and luxuries enjoyed in developed countries); (ii) awareness 

(developments in telecommunications and transportation mean that the rich are more 

aware than ever of the condition of the poor, while the poor are also more aware of 

the extent of their own deprivation); (iii) power (technological advancements mean 

that we have never been more capable of remedying the effects of global poverty), 

and (iv) egalitarianism (the growth of egalitarianism within domestic societies has 

made it increasingly difficult to accept stark inequality amongst states).^' Concerning 

this last factor, BVA Roling has suggested that clear parallels can be drawn between 

sociological developments in national and international communities, or what Robert
O ')Tucker refers to as the “spill-over” effects of advanced societies. “ Advanced 

societies, it is assumed, have a tendency to project abroad their deeper tendencies at 

home. Accordingly, it is posited that a society that achieves greater internal equality 

will eventually move toward the goal of promoting greater equality abroad. Placing 

their confidence in the power of such spill-over effects, the likes of BVA Roling and 

Barbara Ward have faithfully proclaimed the inevitability of the extension of the 

welfare state to the global level.

Mutua, Makau, “Standard Setting in Human Rights: Critique and Prognosis”, 29 Human Rights 

Quarterly 547 (2007), 564,

^  Follesdal, Andreas and Pogge, Thomas eds.. R eal World Justice, Springer, Dordrecht, 2005, 2; 

Milanovic, Branko, Worlds Apart, Princeton University Press, Princeton, 2005, 3; Payne, Anthony, 

The Global Politics o f  Unequal Development, Palgrave, Basingstoke, 2005, 3; Foot, Rosemary, 

“Introduction” in Foot, Rosemary, Gaddis, John Lewis and Hurrell, Andrew eds.. O rder and Justice in 

International Relations, Oxford University Press, Oxford, 2003, 1, 3.

Lichtenberg, Judith, “Absence and the unfound heart: why people are less giving than they might 

be”, in Chatterjee, Deen ed.. The Ethics o f  Assistance, Cambridge University Press, Cambridge, 2004, 

75, 76-7.

Roling, BVA, International Law in an Expanded World, Djambatna, Amsterdam, 1960, 56; Tucker, 

Robert, The Inequality o f  Nations, Martin Robertson, London, 1977, 57.

”  Ibid. Ward, Barbara, The Widening Gap, Columbia University Press, New York, 1971, 13.
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The parallel widening of disparity in life chances between developed and 

developing nations, and increasing homogenisation among affluent societies, has 

caused many philosophers and social thinkers to give greater priority to the question 

of justice unbound by state borders than perhaps has ever previously been the case.^'^ 

Addressing the World Economic Forum in 2005, Gordon Brown identified this 

growing mood and described his sense that “hundreds, then thousands, then millions 

in every continent are coming together with such a set of insistent demands [to fight 

poverty] that no politician, no government, no world leader can ignore them”.̂  ̂

Today, notes Onora O ’Neill, “questions of transnational justice will arise whether or 

not we can find the theoretical resources to handle them. Modern technical and 

institutional possibilities make wider and more distant intervention not only possible 

but unavoidable. We can now hardly avoid asking how individuals, institutions and 

societies may change (exacerbate, alleviate) distant poverty and distress” In 2004, 

100,000 people attended the World Social Forum in Mumbai and for one week 

discussed how, in the words of the Conference motto, “another world is possible”. 

The consensus that emerged was that change is necessary.^^

1.1 The Poverty o f  Idealism

One interesting insight from the foregoing review of efforts to tackle global poverty 

is the extent to which wildly ambitious schemes and proposals were common 

currency in the 1940s and D50s. Given the freedom to make the world anew, the 

framers of the UN Charter and various US presidents sought to herald in a new era of 

universal equity and security. Extraordinary times led to extraordinary 

accomplishments and limitless ambition which seem almost hard to imagine today.

See T innevelt, Ronald and V erschragen, G ert eds.. G lobal Justice Between Cosmopolitan Ideals and  

State Sovereignty, Palgrave M acm illan, Basingstoke, 2006, 1-2.

Quoted in Pogge, Thom as, “Introduction” in Pogge, Thom as ed.. Freedom  from  Poverty as a Human  

Right, Oxford University Press, Oxford, 2007, I, 5.

O ’Neill, Onora, Bounds o f  Justice, Cambridge U niversity Press, Cam bridge, 2000, 117.

Stigiitz, Joseph, M aking G lobalisation Work, A llen Lane, London, 2006, 4. See  G rzyBowski, 

Candido, “W orld Social Forum: Yes, Another W orld is Possible” in G oldew ijk, Berm a Klein et al 

eds.. D ignity and  Human Rights, Intersentia. Antwerp, 2002, 17.
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Like many texts on globalisation or new world orders, Anne-Marie Slaughter 

begins A New World Order with a bold quotation justifying new and imaginative 

thought, ending her introduction with the claim that “[o]nly by pushing the envelope 

of what we assume to be neutral or inherent can we hope to envision and create a 

genuinely new world order”.̂ * Such statements are often variations on Gandhi’s 

exhortation to be the change we wish to see in the world, and usually indicate a 

constructivist understanding of international relations. Catriona McKinnon, for 

instance, begins her essay, “Cosmopolitan Hope”, with John F Kennedy’s remark 

(borrowed from George Bernard Shaw) that “[t]he problems of the world cannot 

possibly be solved by sceptics or cynics whose horizons are limited by the obvious 

realities. We need men who can dream of things that never were and ask, why not?”^̂  

Amitai Etzioni similarly begins From Empire to Community with Barbara W ard’s 

call for “a turning of the heart, a ‘metanoia’, by which men see with new eyes and 

understand with new minds and turn their energies to new ways of living” . '”®

The inclusion of such statements, in particular when placed like a content 

warning at the start of a text, evidences a certain self-consciousness on the part of 

writers who, living under the long shadow of EH Carr, dare to question the status quo 

and to think creatively about better futures. It is this fear of appearing impractically 

idealist that has led to what Rajni Kothari identifies as a contemporary reluctance to 

engage with utopias and which has resulted in a crisis of vision and “an end of 

‘alternatives’ in the real and comprehensive sense of the term”.'®'

Within the extract from People, States and Fear quoted at the beginning of 

this work one may clearly detect the realist’s influential dislike of idealistic 

utopianism, which is considered to offer nothing by way of practical alternatives. 

Having faithfully absorbed the lessons of Carr’s The Twenty Years' Crisis, realists

Slaughter opens A New World Order with Neil MacCormick’s statement that, “What is possible is 

not independent o f what we believe to be possible. The possibility o f such developments in the 

practical world depends upon their being grasped imaginatively by the people who make the practical 

world work”. Slaughter, Anne-Marie, A New World Order, Princeton University Press, Princeton, 

2004, 35, citing MacCormick, Neil, “Beyond the Sovereign State”, 56 M odem  Law Review  18 (1993).

McKinnon, Catriona, “Cosmopolitan Hope” in Brock, Gillian and Brighouse, Harry eds.. The 

Political Philosophy o f  Cosmopolitanism, Cambridge University Press, Cambridge, 2005, 234.

Etzioni, Amitai, From Empire lo Community, Palgrave, New York, 2004.

Kothari, Rajni, “The Yawning Vacuum: A World Without Alternatives” 18(2) Alternatives 119 

(1993), 136, cited in Falk, Richard, On Humane Governance, Polity Press, Cambridge, 1995, 3.
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start from the assumption that, while rationalism can create a utopia, it cannot make it 

real.'°“ Carr equates utopianism with primitivism, immaturity and infancy, 

characterising it as a stage in which “wishing prevails over thinking, generalisation 

over observation, and in which little attempt is made at a critical analysis of existing 

facts or available means’’.’®̂ Contrary to what Utopians may believe, history cannot 

be directed by human imagination, while it is practice that creates theory, and 

morality that is a function of politics, rather than the other way round.

During the period of the 1950s in which Martin Wight was delivering his well 

known series of lectures at the London School of Economics, realist teachings such as 

those of Carr and Hans Morgenthau were the staple diet for students of international 

relations. For Wight, idealists, or as he revealingly termed them, “revolutionists”, 

were the “subversion and liberation and missionary men” -  “those who believe so 

passionately in the moral unity of the society of states or international society, that 

they identify themselves with it, and therefore they both claim to speak in the name of 

this unity, and experience an overriding obligation to give effect to it, as the first aim 

of their international policies”. A s  with Carr, one senses that for Wight the 

essential characteristic of the idealist is that an immature heart rules an unthinking 

head. Idealism, we are told, is the natural impulse of the layman when he is first 

brought up against the hard barriers of international life.'^^

Within the patterns of thought of those idealists who emphasise human 

solidarity Wight identifies two master premises, both of which he considers religious 

in nature: the first, expressing an impulse to eradicate “sin and suffering”, is a belief 

that the existing arrangement o f international life is invalid; the second, displaying a 

desire for theodicy, or the vindication of goodness (usually God’s) given the 

existence of evil, is the assumption that existing arrangements will eventually be 

overturned by the course of events itself. The belief that, driven by the twin engines 

of the spirit of commerce and the spirit of enlightenment, vindication will be achieved

Carr, Edward Hallett, The Twenty Years’ Crisis. 1919-1939, 2"“* ed.. Harper Row, New York, 1964,

27.

Ibid., 5, 8, 10.

Ibid., 63-4.

Wight, Martin, International Theory, Leicester University Press, Leicester, 1999, xi, 8.

Ibid., 45.
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through the inevitable progressive development of human affairs, is, for Wight, a 

peculiar modem manifestation of theodicy.'*’̂

Contrary to what W ight suggests, however, it is not necessary to view the 

belief in human progress as something requiring a religious foundation. In particular, 

the assertion that dissatisfaction with the existing order and a desire to eradicate 

human suffering is based upon a spiritual premise seems somewhat outdated. So too 

does the claim that faith in the inevitability of progressive development assumes an 

overarching desire to vindicate God’s omnipotent goodness.

It is widely believed that Wight himself had a preference for the Grotian or 

rationalist approach to international relations, which he saw as recognising the moral 

complexities of the field and as closest to the middle-way that he himself was 

seeking. It is of particular interest therefore that, for many, the work of Hugo Grotius 

(1583-1645) can be seen as displaying the very sort o f impulses and faith that are the 

subject of W ight’s scepticism.

(i) The Desire to Eradicate Suffering

First, consider the impulse that Wight attributes to idealist and solidarist thought to

improve upon an “invalid” arrangement of international life in order to eradicate

human suffering. Martha Nussbaum has convincingly argued that, unless it is linked

to a particular theory of rights, the language of human rights, while uplifting, is not

especially informative. It is partly as a result of this deficiency that the language of

capabilities and human functioning has begun to enter into discussions of equality 
] 08and justice. Together with Amartya Sen, Nussbaum revitalised the Aristotelian

Wight, Martin, “An Anatomy o f International Thought” 13 Review o f  International Studies 221 

(1987) 224. For a discussion o f the role o f religion in Wight’s work see  Porter, Brian, “The 

International Political Thought o f Martin Wight”, 83(4) International Affairs 783 (2007), 787.

Nussbaum, Martha, “Capabilities and Human Rights”, 66 Fordham Law Review  273 (1997), 275. 

According to Amartya Sen,

“Since declarations of human rights are ethical affirmations o f the need to pay appropriate 

attention to the significance o f freedoms incorporated in the formulation of human rights ... 

an appropriate starting point must be the importance o f freedoms of human beings to be so 

recognised. ... By starting from the importance o f freedoms as the appropriate human 

condition on which to concentrate, rather than on utilities .. . ,  we get a motivating reason not
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concepts of human capability and functioning in the late Eighties and early 

Nineties.'®^ Having employed Sen in an advisory role, the United Nations 

Development Programme (UNDP) adopted a capabilities approach toward measuring 

quality of life, as detailed in the Human Development Reports it has published 

annually since 1993. As the UNDP explains, development is about expanding the 

choices people have to lead lives that they value, and so is about much more than 

economic growth, which is only a means of enlarging people’s choices.'"^ Unlike the 

traditional evaluative base of economics (income), utilitarianism (mental 

satisfaction), or the libertarian concern for procedure over consequences, the 

capabilities approach is alive to the fact that the informational basis on which a theory 

of justice relies is of decisive significance. Believing that to insist that there is only 

one homogenous “good thing” is to “reduce drastically the range of our evaluative 

reasoning” and to “deny our humanity as reasoning creatures”, the capabilities 

approach keenly embraces expansive p lurality .'"  As Sen explains,

“The concept of ‘functionings’, which has distinctly Aristotelian roots, 

reflects the various things a person may value doing or being. The valued 

functionings may vary from elementary ones, such as being adequately 

nourished and being free from avoidable disease, to very complex activities or

only for celebrating our own rights and liberties, but also for taking an interest in the 

significant freedoms o f others, not just in their pleasures and desire fulfilment (as under 

utilitarianism).”

Sen, Amartya, “Elements of a Theory o f Human Rights” 32(4) Philosophy and Public Affairs 315 

(2004), 328. For a similar attempt to refocus human rights discourse upon human suffering see Baxi, 

Upendra, “V oices of Suffering and the Future o f Human Rights”, 8 Transnational Law and  

Contemporary Problem s 125 (1998).

Nussbaum, Martha and Sen, Amartya eds.. The Quality o f  Life, Clarendon Press, Oxford, 1993; 

Nussbaum, Martha, “Nature, Function, and Capability; Aristotle on Political Distribution”, Oxford 

Studies in Political Philosophy, Supplementary Volume, 1988, 145; Crocker, David, “Functioning and 

Capability. The Foundation of Sen’s and Nussbaum's Development Ethic” 20(4) P olitical Theory 584 

(1992).
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Sen, Amartya, Developm ent as Freedom, Anchor Books, N ew  York, 2000, 77.
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personal states, such as being able to take part in the life o f the community 

and having self-respect.

A person’s ‘capability’ refers to the alternative combinations of functionings 

that are feasible for her to achieve. Capability is thus a kind of freedom: the 

substantive freedom to achieve alternative functioning combinations (or, less 

formally put, the freedom to achieve various lifestyles).”

One effect of this approach is to recast poverty as the deprivation of basic 

capabilities, thereby moving the focus away from what is instrumentally significant 

{ie. money) to what is intrinsically important.*'^ The primary end and the principal 

means of development is the removal of substantial “unfreedoms”, or deprivations of 

capabilities. Two benefits of Sen’s approach are of particular relevance. First, the 

plurality of the capabilities understanding of deprivation leads to the realisation that, 

rather than hoping to formulate a precise theory of justice capable of regulating an 

entirely just society in every respect, it is more useful to focus one’s attention on 

those injustices that are “inescapably relevant”, or what Brian Barry terms “the 

priority of vital interests” .

Contrary, therefore, to the impression created by W ight of idealists set upon 

nothing less than the eradication of all sources of suffering, everywhere, Sen makes 

clear that a proper approach to deprivation can be based upon the understanding that 

“[t]he greatest relevance of the ideas of justice lies in the identification of patent

lb id .,15 .

Ibid., SI.

"■* Ibid., 286. According to Barry, the priority o f vital interests is one o f four principles o f justice and 

requires that,

“[i]n the absence of some compelling consideration to the contrary, the vital interests o f each 

person should be protected in preference to the non-vital interests o f anyone. Vital interests 

include security from physical harm, nutrition adequate for the maintenance o f health, clean 

drinking water and sanitary arrangements, clothing and shelter appropriate to the climate, 

medical care and education to a level sufficient to function effectively within one’s society.”

Barry, Brian, “International Society from a Cosmopolitan Perspective” in Mapel, David and Nardin, 

Terry eds.. International Society: Diverse Ethical Perspectives, Princeton University Press, Princeton, 

1998, 144, 148.
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injustice, on which reasoned argument is possible, rather than in the derivation of 

some extant formula for how the world should be precisely run” .''^  Because the 

approach establishes a minimum threshold of core social entitlements that it requires 

to be fulfilled, and is largely indifferent as to how justice treats inequalities that occur 

above this threshold, it is particularly suitable for application to transnational 

obligations."^ Secondly, Sen’s approach places an adequate degree of emphasis on 

assigning responsibility for addressing deprivation. While it is accepted that 

individuals have a responsibility to make use of their own capabilities, it is also 

recognised that as the capabilities that a person actually has depend upon the nature 

of social arrangements, the state and society (including, it is emphasised here, the 

international society) cannot escape responsibility."’ As Nussbaum puts it well, the 

approach clearly understands the securing of a right as an affirmative task, with the 

result that “we should not grant that the society is just unless the capabilities have 

been effectively achieved” ."* While focusing, in the first instance, upon the state, 

ultimately the task of realising these entitlements is assigned to “humanity 

generally”."^

To Sen, a self-confessed “nonreligious person”, as reflective creatures capable

of contemplating the lives of others, “we cannot shirk the task of judging how things

are and what needs to be done”.'^° For him, the desire to eradicate suffering is not

idealist sentiment, but rather is rooted within our sense of responsibility which, due to

our rational nature, extends to the “miseries that we see around us and that lie within

our power to help remedy” . To deny this responsibility would be to fail to recognise
> 1 2 1the “relevance of our shared humanity in making the choices we face” .

The most important aspect of the capabilities approach, however, is that it is 

determinedly outcome-oriented. Significantly, emphasising his focus upon the twin 

aspects of human dignity and sociability, Nussbaum identifies W ight’s favoured

Sen, Amartya, Development as Freedom, Anchor Books, New York, 2000, 287.

See Eide, Abj0m, “Realisation of Social and Economic Rights -  The Minimum Threshold 

Approach” 43 Review of the International Commission of Jurists 40 (1989).

Sen, Amartya, Development as Freedom, Anchor Books, New York, 2000, 288.

Nussbaum, Martha, Frontiers o f Justice, Harvard University Press, Cambridge, 2006, 287.

Ibid., 29].

Sen, Amartya, Development as Freedom, Anchor Books, New York, 2000, 283.
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influence, Hugo Grotius, as the original inspiration for this particular stance. Arguing 

that, for Grotius, all entitlements in the international community derive ultimately 

from the dignity and sociability of man, Nussbaum explains that Grotian theory,

“begins with the content of an outcome, in the sense of an account of basic 

entitlements of human beings whose fulfilment is required by justice; if these 

entitlements are fulfilled, then a society (in this case, ‘international society’) is 

minimally just. The justification of the entitlement set is not procedural, but

involves an intuitive idea of human dignity and argument to the effect that a
122certain entitlement is implicit in the idea of human dignity.”

It can be convincingly argued, therefore, that rather than being merely an 

attribute of the thinking of those idealists who emphasise human solidarity, the desire 

to arrange international order so as to eradicate human suffering is also a core 

principle of the kinds of rationalist thought so favoured by Wight, and whose origins 

may be traced to the priority given to human dignity and sociability in Grotian 

thought.

(ii) The B e lie f in the In evitab ility  o f  P rogress

The second master premise identified by Wight as underlying solidarist thinking is 

the assumption that the existing international order will inevitably be altered for the 

good. Yet, just as with the desire to eradicate suffering, rather than locating the belief 

in inevitability of progress within a form of quasi-religious idealism, it may just as 

readily be traced back to Grotius and his adherents, and their shared belief in the 

power of rational thought, which in modem parlance is commonly referred to as 

“reflexivity” . “Much of the appeal and potentialities of the Grotian tradition”, 

claimed Hersch Lauterpacht, “lies in the lesson which can be drawn from his 

conception of the social nature of and constitution o f man as a rational being in whom 

the element of moral obligation and foresight asserts itself triumphantly over 

unbridled selfishness and passion, both within the state and in the relations of

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2006, 37.
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states” .M o r e o v e r ,  as is well known, Grotius went to some lengths to highlight the 

secular basis of the law of nature which, he daringly claimed, “would have a degree 

of validity even if we concede that which cannot be conceded without utmost 

wickedness, that there is no God, or that the affairs of man are of no concern to 

H im ” .'"^

Together with Immanuel Kant (1724-1804), Grotius is Lauterpacht’s 

acknowledged spiritual father, influencing his understanding of international law as 

situated within “a historical trajectory o f European thought towards a Kantian, 

cosmopolitan law” and inspiring his attacks on entrenched substantive doctrines that 

“in one way or another appeared as obstacles to the law’s greatest passage to 

universalism”.'^^ Famously, for Kant, two things filled the mind with awe: “the starry 

heavens above me and the moral law within me”. A third object, however, also 

inspired Kant’s wonder, namely human history, “which connects the heavens above 

to the law within”.'*^ In his Idea fo r  a Universal History with a Cosmopolitan 

Purpose Kant suggests that, indirectly, states are preparing the way for a “great 

political body of the future, without precedent in the past” . W hile there may be little 

evidence of such a body currently taking shape,

“it nonetheless seems as if a feeling is beginning to stir in all it members, each 

of which has an interest in maintaining the whole. And this encourages the 

hope that, after many revolutions, with all their transforming effects, the 

highest purpose of nature, a universal cosmopolitan existence, will at last be

Lauterpacht, Hersch, “The Grotian Tradition in International Law” 23 British Yearbook o f  

International Law  1 (1946), 26.

Grotius, Hugo, De Jure Belli Ac P a d s  Lihri Tres,  W esley, Francis trans.. Clarendon Press, Oxford, 

1925, Prolegomena,  §11, 13. See  “Introduction” by James Brown Scott, xxxii; Del Vecchio, Giorgio, 

“Grotius and the Foundation o f International Law” 37 New York University Law Review  260 (1962), 

262-3; Lauterpacht, Hersch, “The Grotian Tradition in International Law” 23 British Yearbook o f  

International Law  1 (1946), 50.

Koskenniemi, Martti, “Lauterpacht; The Victorian Tradition in International Law”, 2 European
I
I  Journal o f  International Law  215(1997), 218, 219.

Onuf, Nicholas Greenwood, The Republican Legacy in International Thought,  Cambridge 

University Press, Cambridge, 1998, 92.
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realised as the matrix within which all the original capacities of the human 

race may develop.”

For Kant, it seemed possible that attempts by philosophers to work out a 

universal history in accordance with a plan of nature could, in fact, help to eventually 

bring about such a result. Whereas Carr may have viewed Kantian idealism as 

infantile, for Kant it was dogmas and formulas that were the ball and chain of our 

own permanent immaturity.'^* Writing in 1906, TH Green argued that the study of 

history revealed the latent capacity of men to recognise an ever-widening conception 

of the “range of persons to whom the common good is common”, such that historical 

development entailed inevitable progress toward an explicit commitment to the 

common good of a universal society co-extensive with mankind i t s e l f . F o r  both 

Kant and Green, therefore, the solution to international relations was not provided 

through the maintenance of the status quo by the exercise of the balance of power, but 

rather it required the radical, but gradual, “reconstruction of modem political life so 

that the tension between moral self-consciousness and political practice might be 

eliminated entirely” . S i m i l a r l y ,  for Ken Booth, the belief in progress is the belief 

“that it is possible to create the conditions in which humans can dare to hope and dare 

to know in the interests of developing individual self-responsibility towards creating 

a world community of reciprocal responsibility”.'^'

As Koskenniemi has commented, Lauterpacht’s utopianism is grounded in the 

idea of the rational man, convincing him that even at the worst of times, the world 

remained “a whole, united in the rational pursuit of liberal ideal”, while “peace and

Kant, Immanuel, Idea fo r  a Universal History with a Cosmopolitan Purpose (1784) in Reiss, Hans 

ed., Kant, Political Writings, Nisbet, HB trans., 2"'* ed., Cambridge University Press, Cambridge, 1991, 

51.

Kant, Immanuel, An Answer to the Question: 'What is Enlightenment?’, (1784), in Kant, Political 

Writings, Nisbet, HB trans., 2'^ ed., Cambridge University Press, Cambridge, 1991, 55. See 

Donaldson, Thomas, “Kant’s Global Rationalism” in Nardin, Terry and Mapel. David eds.. Traditions 

o f International Ethics, Cambridge University Press, Cambridge, 1992, 136.

Green, TH, Prolegomena to Ethics, Oxford, 1906, 239-40, cited in Linklater, Andrew, Men and 

Citizens in the Theory o f International Relations, 2"‘* ed., Macmillan, London, 1990, 30.

Linklater, Andrew, Men and Citizens in the Theory o f  International Relations, 2"“̂ ed., Macmillan, 

London, 1990, 32.

Booth, Ken, Theory o f  World Security, Cambridge University Press, Cambridge, 2007, 125.
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social order were inescapable rational necessities”. Thus, for instance, as the 

League of Nations was proving to be ineffective in the face of the invasion of 

Abyssinia, Lauterpacht maintained “faith in the ultimate assertion of reason in the 

relations of man [from which] conceptions like the League of Nations and collective 

security must be regarded as manifestations o f a permanent and ever recurring 

purpose, and their eclipse must be regarded as temporary and transient” . 

Confronting far greater cause for despair, in the midst of the Second W orld W ar 

Lauterpacht had sufficient confidence to declare that, while the disunity of the world 

is a fact, “so, in a truer sense, is its unity. The essential and manifold solidarity, 

coupled with the necessity of securing the rule of law and the elimination of war, 

constitutes a harmony of interests which has a basis more real and tangible than the 

illusions of the sentimentalist or the hypocrisy of those satisfied with the existing
. . ..134status quo.

Consequently, when Lauterpacht writes of the progressive idealism and the 

“atmosphere of strong conviction, of reforming zeal, of moral fervour” in Grotius’ 

work, it is not necessarily with a disapproving tone. Lauterpacht regards as Grotius’ 

greatest achievement the placement of international law within a universal moral
135code, thereby endowing it with an unprecedented dignity and authority. Having 

strayed from this Grotian tradition, international law’s perennial problem, argued 

Lauterpacht, is that it is continually induced to supply a rationalisation for irrational 

and inadequate practices,

“to confuse, in the name of realism, the function of chronicling events with 

that of a critical exposition of rules of conduct worthy o f the name of law; to 

furnish a philosophy of second best; and to represent the transient

Koskenniemi, Martti, “Lauterpacht: The Victorian Tradition in International Law”, 2 European 

Journal o f  International Law  215 (1997), 221, 258.

Lauterpacht, Hersch, “Neutrality and Collective Security” 2 Politico  154 (1936), cited in 

Koskenniemi, ibid., 219.

Lauterpacht, Hersch, “The Reality of the Law o f Nations” (1941) in Lauterpacht, Elihu ed., 

International Law: Being the Collected Papers o f  Hersch Lauterpacht, Vol. 3, Cambridge University 
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manifestations of immaturity and anarchy in international relations as 

resulting necessarily and permanently from the nature of states .... Grotius did 

not succumb to that tendency. This fact explains much of the influence he has 

wielded. For, in the history of political ideas and human progress, it will be 

found that the attraction of the short cuts of sound realism is matched -  and 

surpassed -  by the appeal to faith and to principle.”

The force of these sharp criticisms has not been weakened over time, and they 

can be taken as encapsulating a central argument of the present work, namely that 

international lawyers must remain cognisant of the extent to which they represent the 

existing status quo as an inevitability, despite its patent and abject inadequacies. It is 

by infusing his theory of international law with the tradition of idealism and progress 

found with Grotian thought that Lauterpacht’s work achieves such potency and 

maintains such contemporary resonance.

In his preface to The Health o f Nations, Philip Allott implores the reader to 

dare to think, for humanity’s capacity to improve “human self-socialising” depends 

upon “the ideas which it forms of itself and of its possibilities, of its reality and its 

ideals”. W h i l e  the past conditions the future, it does not inescapably determine it: 

“[ajgain and again, we have found that the human past contains other human 

possibilities, other ideas and ideals, than those which happen to have been actualised 

in a given society at a given time. There is no reason why the social past of all-
Ihumanity should also be its future”. Bearing this in mind, somehow, writes Allott, 

humanity has to find the courage to believe in its own self-transforming potentiality, 

“its unlimited capacity for self-evolving and self-perfecting”.'^^ Accordingly, we 

ought to adhere to the view expressed by Richard Falk that visions of an attainable 

preferred world order ought not to be regarded as mere idealism, but seen as a 

“necessary and practical part of a realistic politics” .’'̂ *’ Nor should one reproach 

general speculation. As Yi-Fu Tuan posits, the “abstract of the concrete particular is 

not necessarily swooning fantasy or the reductive image of an egoistic mind; it can be

Allott, Philip, The Health o f  Nations, Cambridge University Press, Cambridge, 2002, xii-xtii.

Allott, Philip, Eunomia, Oxford University Press, Oxford, 1990, xxxii.

Allott, Philip, The Health o f  Nations, Cambridge University Press, Cambridge, 2002, 157.

Falk, Richard, On Humane Governance, Polity Press, Cambridge, 1995, 3.
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something ‘hard’ (in the sense of necessary and compelling) that combines the 

greatest generality with precision.” '""

Notwithstanding his apparent scepticism, revolutionism did remain for Wight 

a “vitalizing factor” , amongst the proponents of which he included such non-laymen 

as Kant, Woodrow W ilson and, key architects of the current international system, 

Cordell Hull and Franklin R o o s e v e l t . W i g h t  conceded that, to some extent, 

rationalism overlapped with revolutionism in certain respects, describing Kant, for 

example, as a rationalist who is first and foremost “a reformist, the practitioner of 

piecemeal social engineering” .'"'  ̂ Indeed, Wight is reported to have claimed that the 

optimum approach to international relations would involve a combination of 

rationalism tempered by both realism, without the cynicism, and idealism, without the 

fanaticism .''^ This, in essence, captures the approach of the English School that 

Wight did so much to influence, the adherents of which promote rationalism as a via 

media between realism and idealism. Yet, even rationalists differ in their positioning 

between the two poles of realism and idealism. Some of the later works of Hedley 

Bull, for instance, are striking for their firm support of solidarist principles. In a series 

of lectures delivered in 1984, Bull suggests that an increasing concern with the rights 

and duties of individuals and with welfare on a world scale was evidence of a 

“growth of ... cosmopolitan awareness” , constituting a “major change in our 

sensibilities” . In ringing tones worthy o f any idealist. Bull put forward the idea that, 

as a result of the changing global agenda, it was now time for states to become the 

“local agents of a world common good” .*"*̂

Bearing in mind that it is acknowledged by rationalists that idealism has a role 

to play, with some even coming to share patterns of solidarist thinking, it may be that 

Lucian Ashworth is right to conclude that, as a “weasel word” which only serves as a

Tuan, Yi-Fu, M orality and Imagination: Paradoxes o f  Progress, University o f W isconsin Press, 

Madison, 1989, 178, cited in Smith, David, M oral Geographies, Ethics in a W orld o f  Difference, 

Edinburgh University Press, Edinburgh, 2000, 4.

Wight, Martin, International Theory, Leicester University Press, Leicester, 1999, 268, 46-7.
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convenient way to write off progressive thinkers, there no longer remains any reason 

for “idealism” to stay within the vocabulary of international r e l a t i o n s . A  useful 

alternative may be to follow Sheldon W olin’s application of the concept of 

“architectonic vision”, which he defines as the attempt by the political imagination to 

“mould the totality of political phenomena to accord with some vision o f the Good 

that lies outside the political order”. A c c o r d i n g  to Wolin, the imaginative 

reordering of political life that takes place in theorising is not confined to attempting 

to understand politics but rather, for the very reason that political philosophy is 

political, it is “committed to lessening the gap between the possibilities grasped 

through political imagination and the actualities of political existence”.''^* Given the 

extent to which “the very condition of our daily life” has become internationalised, it 

has been claimed by Stanley Hoffman that the architectonic role Aristotle attributed 

to the science of politics might now belong to international relations, since to 

philosophise about the ideal state in isolation has become almost meaningless."^^ As 

Nicholas Onuf has suggested, the architectonic concept may be usefully employed as 

a more discriminating and less pejorative way in which to describe the thinking of 

those idealists who wish to imagine more just ways in which to structure the 

international order.

Following Booth, it is suggested here that whilst moral progress is not 

guaranteed by biology, the potential for it is, “and when it is invented, it has the 

potential to be sustained by benign institutions”.'^ ' Moreover, as Allott claims, it is

Ashworth, Lucian, “Where are the idealists in interwar International Relations?”, 32 Review o f  

International Studies 291 (206), 294, 308.

Wolin, Sheldon, Politics and Vision, Princeton University Press, Princeton, Expanded Ed., 2004, 
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Journal o f  the History o f  Philosophy 187 (2003), 189, who argues that “for Kant, the cosmopolitan 

meaning o f architectionic requires that it not be based on an analogy to architecture and a project o f 

construction, but instead on that o f a ‘teacher in the ideal’ who attempts to further the essential ends of 

human reason by discovering systems that can interrogate doctrines for their truth and practical 

significance for the whole vocation o f humanity”.
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through the continuous dialectic between the actual and the ideal that progress is 

achieved, such that “ [w]e would not be as we are without the idea of the ideal. We 

will not be what could be without the idea of the ideal” . G i v e n  the extent of 

transnational inequality and poverty outlined in the previous section, it is apparent 

that severe transnational inequality is one of, if not the most pressing moral and 

political issues of our time, and that the processes of globalisation, which are 

weakening the boundaries between the foreign and the domestic, serve only to 

heighten the moral imperative to reconsider our obligations to those who are in need 

beyond our borders. It is also clear that the present age is a time that is both 

conducive to, and in need of, meaningful change. As a consequence, it is submitted 

that there is an urgent need to overcome our contemporary reluctance to engage with 

utopias and alternative visions. Idealism, in other words, ought to be recognised as 

having a very real role to play. It is claimed that Sen and Nussbaum’s capabilities 

approach provides an appropriate understanding of justice when considering how to 

address significant human deprivation, or “unfreedoms”, and their approach will be 

taken up again in chapter seven. Finally, an optimistic Grotian / Lauterpachtian stance 

towards progress based on rationalism is encouraged, involving a faith in an 

architectonic development towards a better future. It is in the following chapter that 

the participation of international law in the creation of a better future will be further 

explored.

Allott, Philip, The Health o f Nations, Cambridge University Press, Cambridge, 2002, 84.
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Chapter Two 

The Problem with International Law

“What is the good  o f  passing from  one untenable position  to another, o f  

seeking justification alw ays on the same plane ?” '

2.0 Introduction

It has rightly been said that international law and international politics cohabit the 

same conceptual space, with the dominant paradigms in both spheres sharing core 

ontological assumptions and similar world views.^ The two disciplines join together 

to form the rules and reality of what may neutrally be termed the international 

system or order.^ Consequently, Martti Koskenniemi is entirely correct when he 

asserts that it is “neither useful nor ultimately possible to work with international 

law in abstraction from descriptive theories about the character o f  social life among 

States and normative view s about the principles o f justice that should govern 

international conduct”."*

As the dominance o f realist approaches has slowly diminished, international 

lawyers have increasingly learned to accept this close relationship and to

‘ Samuel Beckett, cited in Beres, Louis Rene, “Book Review -  Toward a Just World Order", 78 

American Journal o f  International Law  246 (1984), 246.

 ̂Slaughter, Anne-Marie, “International Law in a World of Liberal States”, 6(4) European Journal o f  

International Law 503 (1995), 503; Armstrong, David, Farrell, Theo and Lambert, H61ene eds.. 

International Law and International Relations, Cambridge University Press, Cambridge, 2007, 69.
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is law, and the international order legal, because international lawyers and statesmen influenced by 
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and stated expectations about the persistence of that behaviour as law.”

■’ Koskenniemi, Martti, From Apology to Utopia, Reissue, Cambridge University Press, Cambridge, 
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acknowledge that, if they are to avoid becoming “trapped in the prison-house o f  

irrelevance”, they must embrace a degree o f interdisciplinary research that allows 

for the application o f international relations theories to the study o f  international 

law.^ Accordingly, following Joel Trachtman, it is assumed here that questions as to 

our proper duties to people across political borders can only be addressed through 

an interdisciplinary analysis that places international law in the wider context o f

 ̂ Koskenniemi, M artti, From Apology to Utopia, Reissue, Cambridge University Press, Cambridge, 

2005, 4; V ander Lugt, Robert, “A Growing Com m onality o f Interest” , 94 A m erican Society o f  
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international politics; the functions o f international law in international society” 14 European  

Journal o f  International Law  109 (2003); Beck, Robert, Arend, A nthony C lark and V ander Lugt, 

Robert eds.. International Rules, Oxford U niversity Press, O xford, 1996; Reus-Sm it, Christian, The 

Politics o f  International Law, Cam bridge University Press, Cam bridge, 2004; Biersteker, Thomas et 

al eds.. International Law and  International Relations, Routledge, London, 2007; Slaughter Burley, 

A nne-M arie, “International Law and International Relations Theory; A Dual A genda” , 87 Am erican  
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analysis by international law  see Abbott, Kenneth, “M odern International Relations Theory; A 

Prospectus for International Lawyers”, 14 Yale Journal o f  International Law  335 (1989), where it is 

noted that (336-7);

“[A]ny perusal o f (international law, “IL” ] casebooks, listings o f newly published articles, 

or sim ilar evidence will dem onstrate that, overall, the discipline has fallen behind other 

fields o f law  in developing an analytical approach informed by social science. Consider, for 

example, the m ajor A m erican IL casebooks. These works appear to  be pursuing a rather 

narrow mission -  the description of institutions and doctrine. They devote relatively little 

space to  such fundam ental issues as the functions that international rules and institutions 
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minimal influence of econom ics; econom ic analysis ... [has] led to  a creative upheaval in 

most fields of legal study, thoroughly perm eating both teaching and scholarship, but they 

have largely been shunned by IL scholars. N otew orthy too -  and not unrelated -  is the 

estrangem ent between IL and the most closely related social science discipline, 

international relations.”
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political philosophy, economics and international relations.^ Although international 

lawyers have, in practice, done little to regularise inquiries into distributive justice, 

Trachtman suggests that “[l]urking in the background of many claims about how 

international law should be made or interpreted, but often lacking a discrete or even 

legitimate role, is a concern for distributive justice” /

If international lawyers do, indeed, have any lurking regard for distributive 

justice, the majority have certainly kept it well concealed. Nevertheless, when the 

constitutive role of law in the formation of the international system is borne in 

mind, it becomes apparent that such regard is entirely in order. According to 

Thomas Pogge’s well developed position, as the rules governing economic 

transactions have a significant role in determining the incidence and depth of 

poverty, “there are aspects o f human rights violations that cannot be captured 

without looking at the very system  of international laws and institutions that sustain 

them”.* Moreover, as Kok-Chor Tan has argued, the structural roots of global 

injustices are not confined to the economic sphere narrowly understood, but rather 

permeate much of the current global framework, including an international law that

 ̂ Trachtman, Joel, “W elcom e to Cosmopolis, World of Boundless Opportunity”, 39 Cornell 

International Law Journal 477 (2006), 478. For an early statement of a similar view , see van 

Kleffens, EN, “Sovereignty in International Law” 82 Recueil des Cours Academic de D roit 

International 5 (1953), 5, 6;

“For it seems impossible to me to confine oneself, as an instructor in or as a student o f law, 

to an examination of purely legal concepts. It is not possible to isolate law if  one really 

wants to understand it as what it is: not a set of purely formal, abstract rules, but a living 

organism, a product of many social, economic, philosophical, psychological, cultural and 

historical factors, all o f which have contributed to shaping it, and are still contributing to its 

ever unfolding development. ... In the case of sovereignty, statesmen and political 

institutions (political in a broad sense, comprising in particular economic and social 

institutions) have had an influence no less than the lawyers and philosophers. To leave out 

of account the influence o f statesmen and political institutions would be like describing a 

river by leaving out o f account its banks and width, mentioning only its depth at various 

scattered points.”

’ Ibid., 479, 480.

* Salomon, Margot, “Book Review -  Thomas Pogge ed.. Freedom from Poverty as a Human Right”, 

8 Human Rights Law Review  571 (2008), 579.
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“has tended to work against disadvantaged and needy individuals, while 

maximizing the interests of the privileged and rich” .̂

Although often overlooked, it is important to remember that the structures of 

global governance operate in the way that they do “not because of some inherent 

teleology or even functional necessity, but because they serve the perceived 

interests of those powerful enough to shape them”, with the result that the 

establishment of institutions of global governance is a key site in which struggles 

over wealth and power are taking place.‘° This observation applies particularly in 

relation to international economic law and the operation of the global markets. As 

David Kennedy explains, the common assumption that the international market 

makes itself, without the need for real choices to be made to “elaborate, enforce, 

and interpret the background norms of private law, and the financial and other 

service institutions which must be put in place”, seriously underestimates what he 

terms the politics of the private, making it appear “immune from contestation” and 

“outside the proper scope of government” ."  Building upon this insight, Anne 

Orford suggests that by focusing predominantly, if not exclusively, on norms of 

international law that relate to public issues such as intervention or self- 

determination, international lawyers fail to reveal the norms and institutions that 

facilitate the making of a global market, thereby contributing to the sense that 

economic liberalisation is natural and inevitable.'^

Thus for instance, it has been argued that the long-running battle over the 

Doha Development Agenda is, in part, a struggle over competing visions for further 

trade liberalisation, pitting those who wish to quickly expand liberalisation into new 

areas such as services and intellectual property rights, against those who seek to 

adapt the existing World Trade Organisation regime so as to address structural

 ̂Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 25.

Beeson, Mark, “Globalisation, the state and economic justice”, paper for Ethics and Australian 

Foreign Policy Symposium, University o f Queensland, Brisbane, 3 July 2003; Murphy, Craig, 

“Good governance; poorly done and poorly understood” 76(4) International Affairs 789 (2000), 799. 

" Kennedy, David, “Receiving the International” 10(1) Connecticut Journal o f  International Law  1 

(1994), 18-19; Kennedy, David, “A New World Order: Yesterday, Today and Tomorrow” 4 

Transnational Law and Contemporary Problem s 329 (1994), 372.

Orford, Anne, Reading Humanitarian Intervention, Cambridge University Press, Cambridge, 

2003, 120.
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inequalities in the global econom y.’  ̂ As John Jackson has observed, the “devilish 

details” of the tensions between sovereignty and international legal norms are to be 

found within the specific cases and diplomatic wranglings of the WTO. The 

Organisation is, he suggests, now the most elaborate repository of the practice and 

jurisprudence o f international economic law, within which many of the challenges 

and criticisms of international law are manifested.''* In this context, former UN 

Secretary-General Kofi Annan has openly commented that, whilst the governments 

of industrialised countries all favour free trade in principle, “ [t]hey have not yet 

succeeded in putting across to their peoples the wider interest that we all share in 

having a global market from which everyone, not just the lucky few, can benefit” .’  ̂

According to the UN’s Intellectual History Project, given the human rights 

and poverty eradication objectives in the UN Charter as well as the many 

commitments given during a series of world conferences and summits, if there is 

one economic problem that the UN should have done its utmost to tackle it is 

extreme poverty and growing transnational inequalities. The study reveals that what 

is the most striking of all is the extent to which expert practitioners of governance, 

finance and development are considered to be “out of line” when proposing 

measures to address these problems and the manner in which their 

recommendations are “rejected out of hand by the powers of the land and the

Armstrong, David, Farrell, Theo and Lambert, Helene, International Law and International 

Relations, Cambridge University Press, Cambridge, 2007, 250. See Dillon, Thomas, “The World 

Trade Organization; A New Legal Order for World Trade?” 16 Michigan Journal o f  International 

Law  349 (1994-5); Bacchus, James, “Groping Toward Grotius; The WTO and the International Rule 

of Law”, 44(2) H arvard International Law Journal 533 (2003), where it is argued that “[b]y far the 

most important reason why the WTO is drawing the increasing attention o f the world is because the 

WTO is offering persuasive evidence to the world for the very first time that there truly can be 

something deserving o f  being called international law, and, thus, that there truly can be the 

international rule o f law” (541); Buchanan, Ruth, “Perpetual Peace or Perpetual Process: Global 

Civil Society and Cosmopolitan Legality at the World Trade Organisation” 16 Leiden Journal o f  

International Law (sTi (2003).

Jackson, John, Sovereignty, the WTO, and Changing Fundamentals o f  International Law, 

Cambridge University Press, Cambridge, 2006, 81, 261.

Annan, Kofi, “Laying the Foundations of a Fair and Free World Trade System”, in Sampson, Gary 

ed.. The Role o f the World Trade Organization in G lobal Governance, United Nations University 

Press, Tokyo, 2001, 18.
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globe”.W h ils t ,  as a global body committed to justice, the UN should be especially

sensitive to global disparities, the authors conclude that it has had “too few ideas

and proposals to attack vigorously this structural problem”.

It follows that, if “the human rights of the poor do not merely remain

unfulfilled by the current state of world poverty, they remain unfulfilled by human

choice”, then the persistence of transnational inequality can reasonably be seen as
1an anthropogenic effect of the international system that we have created. As

Emmerij, Louis, Jolly, Richard and Weiss, Thomas, Ahead o f the C un’e? UN Ideas and Global 

Challenges, United Nations Intellectual History Project, Indiana University Press, Bloomington, 

2001, 173-4, 182.

212 .

'* Saloman, Margot, “Book Review -  Thomas Pogge ed.. Freedom from Poverty as a Human Right”, 

8 Human Rights Law Review  571 (2008), 581. See Risse, Mathias, “How Does the Global Order 

Harm the Poor?” 33(4) Philosophy and Public Affairs 349 (2005); Anghie, Antony, “Time Present 

and Time Past; Globalization, International Financial Institutions, and the Third World”, 32 New  

York University Journal o f  International Law and Policy 243 (1999); Mowbray, Jacqueline, “The 

Right to Food and the International Economic System; An Assessment of the Rights-Based 

Approach to the Problem of World Hunger” 20 Leiden Journal o f  International Law 545 (2007), 

according to whom,

“[t]he structures of economic dependency and inequality created under colonialism are 

reinforced and perpetuated by various aspects of the current world trade rules, set out in the 

World Trade Organisation agreements. These agreements lay down the rules of the 

multilateral trading system and effectively institutionalise the historically developed system, 

along with the inequalities inherent in it. This is because, in very general terms, these 

agreements encourage trade liberalisation, but accept existing arrangements as the basis 

from which such liberalisation is to occur”. (550)

Similarly, James Thuo Gathii argues that,

“The Bretton Woods Institutions, the biggest promoters of the good governance agenda, 

place a high premium on the lack of free markets, facilitated by a supportive framework of 

public governance, to explain economic failure in Sub-Saharan African economies. By 

contrast, African governments. United Nations agencies such as the United Nations 

Commission on Africa, and other critical observers proceed from the view that the historical 

and international economic context are significant explanations of economic failure within 

sub-Saharan Africa. One school of thought in this critical tradition holds that sub-Saharan 

Africa’s socioeconomic system is incapable of development and cannot ‘become a reliable
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Boaventura de Sousa Santos puts it, people do not starve because they are poor and

marginal, but are starved because they are impoverished and marginalised.'^ Here,

the typically astute observations of Koskenniemi are deserving of attention. In and

of itself, the fact that within any institutional context there will be a structural bias,

“a particular constellation of forces that relies on some shared understanding of how

the rules ... should be applied”, is not, he remarks, a scandal. However, as soon the

bias begins to work in favour of the privileged, to the detriment of the

disenfranchised, the bias itself becomes part of the problem. From that moment on,

“the demonstration of the contingency of the mainstream position can be used as a
20prologue to a political critique of its being an apology of the dominant forces” . 

Consequently, if, as Scott Veitch asserts, there is a now an entrenched and 

routinised asymmetry between suffering and responsibility for its production, the 

time for the exposure of contingencies is clearly upon us.^'

According to Koskenniemi, however, it can no longer be seriously expected 

that the developed states will accept any form of legal obligation to eradicate severe 

deprivation. Noting the unprecedented extent to which law and power have become 

so closely entangled as to almost become one, even the very idea that international 

law may have a useful role to play in addressing transnational economic injustice 

now risks appearing “altogether old-fashioned, and politically ambivalent” , while.

means o f general progress’. This view sharply contrasts with the good governance optimism  

which supports the view that public governance within a free market econom y forms a 

reliable foundation for a better economic future. Briefly, according to this critique, short of 

a major shift in Africa’s place within the global economy, policy changes at the domestic 

level w ill fall short o f laying a foundation for improved economic performance.”

Gathii, James Thuo, “Retelling Good Governance Narratives on Africa’s Economic and Political 

Predicaments; Continuities and Discontinuities in Legal Outcomes between Markets and States”, 45 

Villanova Law Review  971 (2000) 1008-9.

Santos, Boaventura de Sousa, Toward a New Legal Common Sense, 2"̂  ed., Butterworths, London, 

2002, 289.

Koskenniemi, Martti, From A pology to Utopia, Reissue, Cambridge University Press, Cambridge, 

2005, 608-9. Emphasis added. For a detailed exploration of how law can be viewed as a mechanism 

for organising irresponsibility that sustains complicity in human suffering see  Veitch, Scott, Law and  

Irresponsibility, On the Legitimation o f  Human Suffering, Routledge, Abingdon, 2007.

Veitch, Scott, Law and Irresponsibility, Routledge-Cavendish, Abingdon, 2007, 7.
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more generally, faith in progressive internationalism is said to have become almost 

“impossible to articulate in an intellectually respectable fashion”.̂  ̂For him,

“[l]egal internationalism always hovered insecurely between cosmopolitan 

humanism and imperial apology, revealing itself as either one or the other 

the moment it was enlisted to support a particular institutional or normative 

arrangement. ... Today, it has become much harder to believe that there is a 

rationality embedded in international law that is independent from the 

political perspectives from which it is seen. ... If there is no perspective- 

independent meaning to public law institutions and norms, what then 

becomes of international law’s universal, liberating promise?”

The fragmentation of international law into narrow specialisations and 

technical sub-divisions has the effect of entrenching international lawyers in the 

accepted political orientation of their small fields. And yet, as Koskenniemi quotes 

from Carl Schmitt, when everything is political, nothing is; “[w]ithout the ability to 

articulate political visions and critiques, international law becomes pragmatism all 

the way down, an all-encompassing internationalisation, symbol, and reaffirmation
.c  24of power .

It ought not to be forgotten that law, as Philip Allott writes, is the product of 

the interaction of social reality with society’s ideas, and, as such, it is “clearly 

embedded in the totality o f the social process which is its cause, and on which it has 

a substantial determinative effect, not least in providing the continuing structure of 

society, its hardware programme”.'^ International lawyers need to recognise the 

degree to which their work serves to perpetuate existing global structures and the 

extent to which they are failing to articulate broad political visions and critiques, 

capable of contributing towards altering the status quo for the better. To begin with, 

they must expose the contingency of the dominant position that works to the

Koskenniemi, Martti, The Gentle C ivilizer o f  Nations: The Rise and Fall o f  International Law  

1870-1960, Cambridge University Press, Cambridge, 2002, 513.

”  Ibid.

Ibid., 516.

Allott, Philip, The Health o f  Nations, Cambridge University Press. Cambridge, 2002, xi, 36.
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detriment of those most in need, moving on to reinvigorate the field with the 

independent rationality it once held.

It is no exaggeration to claim that the future o f international law is crucial to 

the future of international society as a whole. The energy and hope of international 

law, writes Koskenniemi, “lies in its ability to articulate existing transformative 

commitment in the language o f rights and duties and thereby to give voice to those 

who are otherwise routinely excluded”.̂  ̂ If change is necessary, then the 

practitioners of international law have a vital role to play, and much work to do. In 

order to begin this task, however, international lawyers must first learn to overcome 

their reluctance to engage with theory, generally, and with justice theory most 

especially.

2.1 The Neglect o f  Theory

It is a common secret that international lawyers are no great lovers of theory, what 

Ian Brownlie has derided as “a bank of fog on a still day” with little to say about the 

“business of legal investigation” , or Koskenniemi has described as seemingly 

“curiously repetitive and practically inconsequential” .̂  ̂ In his 1947 history of the 

law of nations, Arthur Nussbaum observed that whereas legal history is known to be 

one of the most cultivated and fertile fields of legal science, strangely, the same

Koskenniemi, Martti, The Gentle C ivilizer o f  Nations: The Rise and Fall o f  International Law  

1870-1960, Cambridge University Press, Cambridge, 2002, 517.

Brownlie, Ian, “Recognition in Theory and Practice” in MacDonald, Ronald and Johnston, 

Douglas eds.. The Structure and Process o f  International Law, Clarendon Press, Oxford, 1983, 627, 

cited in Simpson, Gerry ed.. The Nature o f  International Law, Ashgate, Aldershot, 2001, xi; 

Koskenniemi, Martti, “Theory: Implications for the Practitioner”, in Allott, Philip, Theory and 

International Law: An Introduction, London, British Institute o f International and Comparative Law, 

1991, 3, 11. Colin Warbrick recalls his Cambridge days in the 1960s when it was put about that 

Myres McDougal “ ‘had a theory’ -  much as one might speak in the same deprecating way about 

someone who ‘has a theory’ that the earth was flat”. If one ignored the prohibition on reading his 

works “the uncongeniality of M cDougal’s theory to the English tradition became apparent -  he 

thought that international law was for something, for, that is, something beyond facilitating the self- 

interested objectives of sovereign States as evidenced by their actual practices.” Warbrick, Colin, 

“Introduction” in Allott, Philip, Theory and International Law: An Introduction, British Institute of 

International and Comparative Law, London, 1991, xi, xi-xii.
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28cannot be said of international law. For China Mieville, this disregard of history 

“conditions and is conditioned by the field’s similar lack of theory” , the eclipse of 

which has acted “to naturalise international law and seal it off from jurisprudential
29and/or historical analysis” . As a result of the “triumph of managerialism and the 

antipathy to theory”, he suggests, the fundamental concepts, categories and 

processes of international law are not only unaddressed, but are often not even 

perceived.^*^

Along similar lines, Allen Buchanan and David Golove observe that, while 

contemporary political philosophers have tended to neglect international relations, 

contemporary philosophers of law have even less to say about the philosophy of 

international law and “largely proceed as if there were no international legal system 

to be theorised about”.C o n s e q u e n t ly ,  despite the fact that much o f the 

disagreement amongst international lawyers is theoretical rather than empirical, due 

to the absence of a theoretical tradition, sustained debates over premises are 

significantly less frequent than is found in comparable disciplines.^^ To paraphrase 

Martin Wight, there is a certain recalcitrance of international law to being made the 

subject of theory, with some regarding international law as a theoretical 

“wasteland” and most international lawyers as “anti-theoretical” .̂ ^

Nussbaum, Arthur, A Concise History o f  the Law o f  Nations, Macmillan, New York, 1947, 293, 

cited in M ieville, China, Between Equal Rights, A M arxist Theory o f  International Law, Haymarket, 

Chicago, 2005, 154.

Mieville, China, Between Equal Rights, A M arxist Theory o f  International Law, Haymarket, 

Chicago, 2005, 154.

Ibid., 2

Buchanan, Allen and Golove, David eds., “Philosophy of International Law” in Coleman, Jules 

and Shapiro, Scott eds.. The Oxford Handbook o f  Jurisprudence and Philosophy o f  Law, Oxford 

University Press, Oxford, 2002, 868. Martti Koskenniemi similarly notes that discussion on “theory” 

of international law has become a “marginalised occupation”. Koskenniemi, Martti, From A pology  

to Utopia, Reissue, Cambridge University Press, Cambridge, 2005, 1.

Chimni, BS International Law and World Order, A Critique o f  Contemporary Approaches, Sage 

Publications, London, 1993, 14.

Wight, Martin, “Why Is There No International Theory?” in Butterfield, Herbert and Wight, 

Martin eds.. Diplom atic Investigations, A llen and Unwin, London, 1966, 17, 33. Chimni, BS 

International Law and World Order, A Critique o f Contemporary Approaches, Sage Publications, 

London, 1993, 14; “Most international lawyers, whether inside or outside o f universities, profess to 

be anti-theoretical. Such a profession is often accompanied, or even justified, by a conviction that
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Colin W arbrick identifies five different ways in which theory can be used in 

connection with international law; “grand” theory, concerning the role of 

international law in the conduct of international relations; “nature” theory, 

concerning the nature and contents of international law; “sources” theory, 

concerning the sources of obligation in international law; “technical” theory, 

concerning the legal concepts and rules that form “the very stuff of international 

law”, and; “justice” theory, concerning what international law is for.̂ "  ̂ Theories as 

to the sources and technique of international law certainly do not suffer from 

particular neglect, nor has the nature of international law, or its role in the conduct 

of international affairs, gone without sustained and considered debate. Rather, it is 

the purpose o f international law, its ends rather than its means, that most frequently 

goes without comment?^ Echoing Koskenniemi, W arbrick notes how contemporary 

international lawyers are hardly concerned with considering what values or ends 

international law should pursue, reflecting a new-found realism about the role of 

international law in which “pragmatism has supplanted theory” .

In this context, a further categorisation developed by Thomas Pogge is of 

particular relevance. From the perspective of moral philosophy, Pogge has drawn 

attention to an important distinction between two different ways of looking at 

events in the world around us: interactionally, as a series of actions performed by 

individual agents and, institutionally, as the effects of how the social world is

theory is a waste of time in legal studies”. Falk, Richard The Status o f  Law in International Society, 

Princeton University Press, Princeton, 1970, 8.

Warbrick, Colin, “The Theory o f International Law: Is There an English Contribution?” in Allott, 

Philip, Theory and International Law: An Introduction, British Institute o f International and 

Comparative Law, London, 1991, 49, 50-1.

An example o f this provided by Gillian Triggs’s lecture to the Public International Law Group at 

Oxford University. Despite its promising title, the learned lecture failed to examine what goals 

international law seeks to achieve: Triggs, Gillian, “Public International Law: Is It Fit for Purpose?”, 

30 November 2006, New College, Oxford University. Notable exceptions include: Lauterpacht, 

Hersch, The Function o f  Law in the International Community, Clarendon Press, Oxford, 1933; 

Coplin, William, The Functions o f  International Law, Rand and McNally, Chicago, 1966, and 

O’Connell, Mary Ellen, The Pow er and Purpose o f  International Law, Oxford University Press, 

New York, 2008.

Ibid., 53.
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structured.^^ Both ways of viewing can be taken as the subject of moral analysis or 

moral diagnostics. Institutional moral analysis entails examining the manner in 

which we have structured our world by making counterfactual statements about how 

things may be different, if only other rules had been chosen. Yet whereas, for 

instance, John Rawls’ A Theory o f Justice successfully applied institutional moral 

analysis to closed societies in the form of “cooperative ventures for mutual 

advantage”, the boundaries of which “are given by the notion of a self-contained 

national community”, institutional moral analysis has yet to be applied to 

international society to any meaningful extent.^^ International order consequently 

lacks a proper conception of justice, the first virtue of social institutions.

Busily describing rules, doctrines and institutions, international law texts 

rarely stop to consider the functions that these rules perform, or their allocative and 

distributional consequences.”̂  When, on occasion, international distributive justice 

is discussed, “the role of international law is usually overlooked, and the principles 

offered only tenuously connected to institutions of international law, if it a ir’.'̂ ' For 

instance, if, as Mohammed Bedjaoui claims, the right to development is a right 

which sums up all other rights, “is the alpha and omega of human rights, their 

beginning and their ending, their means and their end”,‘̂  ̂why is it that it is this right

Pogge, Thomas, “Three Problems with Contractarian-Consequentiaiist ways of Assessing Social 

Institutions” 12(2) Social Philosophy and Policy  241 (1995); Follesdal, Andreas and Pogge, Thomas, 

“Introduction” in Follesdal, Andreas, and Pogge, Thomas eds.. Real World Justice, Springer, 

Dordrecht, 2005, 1.

Rawls, John, A Theory o f  Justice, Oxford University Press, 1972, 4, 457.

”  Martin, Rex, and Reidy, David, “Introduction: Reading Rawls’s The Law o f  Peoples”, in Martin, 

Rex and Reidy, David eds., R awls's Law o f  Peoples. A Realistic Utopia?  Blackwell, London, 2006, 

3.

Abbott, Kenneth, “Modern International Relations Theory: A Prospectus for International 

Lawyers”, 14 Yale Journal o f  International Law  335 (1989), 336-1.

Buchanan, Allen and Golove, David eds., “Philosophy o f International Law” in Coleman, Jules 

and Shapiro, Scott eds.. The Oxford Handbook o f  Jurisprudence and Philosophy o f  Law, Oxford 

University Press, Oxford, 2002, 869.

Bedjaoui, Mohammed, “The Difficult Advance of Human Rights Towards Universality”, in 

Universality o f  Human Rights in a Pluralistic World, Proceedings of the Colloquy organised by the 

Council of Europe in co-operation with the International Institute o f Human Rights, 17-19 April 

1989, Engel, Strasbourg, 1989, 37. “No one can fully, if  at all, enjoy any right that is supposedly 

protected by society if he or she lacks the essentials for a reasonably healthy life”. Shue, Henry,
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that remains the most ill-defined and weakly enforced in international law? Why 

does the right to food, violated “more comprehensively and systematically than 

probably any other right”, receive such little protection or attention?'*^ How, as a 

profession, are international lawyers to address Pogge’s claim that “a somewhat 

unobvious but massive threat to the moral quality o f our lives is the danger that we 

will have lived as advantaged participants in unjust institutions, collaborating in 

their perpetuation and benefiting from their injustice”?"^

2.2 Causes o f  Neglect

Koskenniemi has suggested that it is the seemingly inconsequential character of 

theoretical discourse, whereby each position ultimately ends up opposed by its 

equally convincing inverse (idealism/realism, positivism/naturalism, rules/process), 

that has driven international lawyers “towards an unreflective pragmatism, with an 

implicit assumption that the problems of theory are non-problems and that the 

sociological and normative issues of world order can be best treated by closely 

sticking to one’s doctrinal task of analysing valid law”/^  Buchanan and Golove, on 

the other hand, posit three distinct factors that contribute toward this disinterest in a 

philosophy of international law; (i) the continued dominance of the realist tradition 

of international relations; (ii) Legal Nihilism, or the belief that “the problem with 

international law is that it is not law”,'̂  ̂and (iii) the more general failure of political 

philosophy to engage in institutional moral reasoning. Adopting this analysis, each 

of these three factors will now be considered in turn.

Basic Rights: Subsistence, Affluence and US Foreign Policy, Princeton University Press, Princeton, 

1980, 24-5.

Alston Philip, “International Law and the Human Right to Food” in Alston, Philip and 

Tomasevski, K, eds.. The Right to Food, 1984, 9.
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(i) Legal Formalism, Realism and Moral Minimalism.

In response to the accusation that too httle attention is paid to the theory of justice, 

it might be suggested that the role o f justice in international affairs is a matter of 

concern for international relations theorists rather than practitioners of international 

law. The system of the sovereign equality of states inaugurated by Emmerich de 

Vattel (1714-1767) has, for the purposes of international law, confined the pursuit 

of justice to within state boundaries, resulting in the amoralisation of interstatal 

society.'*^ As TD Woolsey explains in his Introduction to the Study o f  International 

Law, for the international lawyer, by justice, is meant not objective justice, but as it 

appears to the party concerned, since “[f]rom the independence of nations it results 

that each has a right to hold and make good its own view of right in its own 

affairs” ."**

Martin Wight goes even further by suggesting that politics, the pursuit of the 

good life, has been excluded not only from international law, but from international 

life in general. Whereas, within states, political theory and law form “maps of 

experience or systems of action within the realm of normal relationships and 

calculable results”, international theory is no more than speculation about relations 

between states, or the theory of survival."*^ The corollary of this is neatly captured in 

M azzini’s admonition not to beguile ourselves “with the hope of emancipation from

Allott, Philip, Eunomia, New O rder fo r  a New World, Oxford University Press, Oxford, 1990, 248.

W oolsey, TD, Introduction to the Study o f  International Law; D esigned as an A id in Teaching, 
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concepts o f international integration or interdependence in order to explain transformation, 

international relations theorists “demonstrate a marked disdain for critical reflection on the 
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unjust social conditions if you do not first conquer a country for yourselves” .̂ ® In 

this regard, Terry Nardin has drawn an influential distinction between international 

society as a “purposive” and as a “practical” association of states. For Nardin, the 

very essence of international governance is to keep purposes out of things. In turn, 

existing international legal order is seen to constitute a “meta-state” formed by “an 

association of political communities united through the authority of common rules 

governing their relations but lacking the [purposive] institutions through which the 

laws of political community are ordinarily created or applied” . '̂

Such a view comprises the theoretical underpinning of a formalist 

understanding o f international law. Pointing to perpetual disagreement over a 

multitude of desired ends, the formalist view holds that, in order for international 

law to have any purpose as an independent institution, its authority must rest on 

some other ground than its usefulness as an instrument for promoting justice or a 

desired international order. Because states are unable to agree on what are desirable 

ends, international law must provide principles to guide the conduct of states in 

their relations with one another. The tradition of debate provided by international 

law is, therefore, concerned with determining consistently and authoritatively, in 

accordance with its own procedures, which rules are valid and legally binding. '  

Moreover, given the lack of agreement among states, it is essential that the authority 

of international law be accepted regardless “o f its reasonableness, its moral 

rightness, or the desirability of its consequences” . In contradistinction, an 

instrumentalist approach to international law considers its value and authority as 

deriving from the desirable state of affairs it helps to bring about.

Mazzini, G, The D uties o f  Man, Everyman, London, 1907, 53, cited in Kavan, Zdenek, “Human 

Rights and International Community” in Mayall, James ed.. The Community o f  States, Allen and 

Unwin, London, 1982, 128, 134.

Nardin, Terry, Law, M orality and the Relations o f  States, Princeton University Press, Princeton, 

1983, 20. Nardin disapprovingly notes that it is the arguments about the injustice o f the Versailles 

peace settlement advanced after the end of World War I that “mark the beginning toward a 

conception o f international justice as a matter o f substantive benefits rather than legality, as having 

to do above all with the distribution o f wealth, power, and other goods among states”. Ibid., 255.

Nardin, Terry, “Ethical Traditions in International Affairs”, in Mapel, David and Nardin, Terry 

eds.. Traditions o f  International Ethics, Cambridge University Press, Cambridge, 1992, 1, 14.
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What Buchanan and Golove categorise as “Moral Minimalism”, and identify 

as one of the three principal causes of disinterest in theory, shares the defining 

element of legal formalism, in that both posit that the “essential and distinguishing 

feature of international law is that it is a system of rules for the interaction of 

entities that do not share ends”.̂ '* As they explain, there are three significant 

difficulties with this proposition. First, the premise that, in order to be justifiable, 

moral claims must enjoy a consensus amongst those to whom they apply, is by no 

means universally accepted. Secondly, even if the initial premise is accepted, it is 

increasingly the case that states do share a number of common ends. As Buchanan 

and Golove are correct to argue, the claim that there is no core conception of justice 

so as to form the basis of a moral theory of international law is an empirical claim 

about the degree of disagreement between states over desired ends.^^

As will be considered below in examining the long-running debate over 

legal nihilism, whether one believes in a growing global conception of justice, such 

as may form the basis of a moral theory of international law, depends largely on 

how one interprets the empirical facts that surround us. For instance, Pogge 

suggests that the extent of common agreement as to shared values within states is 

often exaggerated, while simultaneously, the values shared between states is often 

overlooked. In his view, the difficulty is not the lack of common values, but rather 

the marginal role designated to these values in international relations.^* In the 

prevailing “modus vivendi" model of international relations, in which each 

participant cares primarily for its own relative position, shared values are unlikely to 

have a significant impact on the external conduct of states, which is more likely to 

reflect a “dynamic bargaining equilibrium that is based upon the participant’s power 

and strategic interests and largely detached from their particular values (if any)” .̂  ̂

Most importantly of all, by pessimistically assuming that disharmony will 

always be with us, moral minimalism and legal formalism are both guilty of putting

Buchanan, Allen and Golove, David eds., “Philosophy of International Law” in Coleman, Jules 

and Shapiro, Scott eds.. The Oirford Handbook o f Jurisprudence and Philosophy o f  Law, Oxford 

University Press, Oxford, 2002, 875.

Ibid., 877.

Pogge, Thomas, “International Relations as a Modus Vivendi”, 81 Proceedings o f the American 

Society o f International Law 426 (1987), 433.

Ibid., 429.
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the proverbial cart before the horse. It is the function of international law, not only 

to meet what prevailing opinion conceives to be the needs of society, but also to 

help constitute that opinion. Rather than moulding a theory o f international law 

around the immovable object of disharmony, international law is better seen as to 

tool to overcoming disagreement and building consensus. As Buchanan and Golove 

argue,

“ [w]hether or not consensus on substantive ends is possible in the 

international community may depend in part upon how international law 

evolves and whether a moral theory of international law can be articulated in

such a way as to gain widespread support Moral theorizing has its own

contribution to make, by articulating basic principles and providing a 

rationale for developing new institutional resources. In the end the best way 

to determine the scope of a moral theory of international law is to engage in 

the process of constructing a theory and then see whether or not it provides
e g

practical guidance for improving the system.”

The claim is made by Nardin that since realism regards international law as 

lacking in authority to the extent that it fails to serve the goal of enhancing essential 

national interests, it is every bit as much an instrumentalist approach to international 

law as the more obvious contenders, such as utilitarianism or cosmopolitanism. 

Realism’s concern for survival and the pursuit of national interest is, therefore, to be 

regarded as no less instrumental than, for instance, cosmopolitanism’s questioning 

of international legal rules which fail to promote a just world order. In this, 

however, Nardin fails to acknowledge the considerable common ground shared by 

realism and a formalist view of international law. Both are based upon common 

assumptions as to the nature of international society, founded upon sovereignty and 

anarchy; both are conservative, pessimistic and fixate upon disharmony amongst 

actors as to desired ends, and both subordinate the role of morality or justice in 

international relations to other concerns; legal formalism, because the authority of

Buchanan, Allen and Golove, David eds., “Philosophy of International Law” in Coleman, Jules 

and Shapiro, Scott eds.. The Oxford Handbook o f  Jurisprudence and Philosophy o f  Law, Oxford 

University Press, Oxford, 2002, 877.
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rules is taken for granted, regardless of their morality or desirability, and realism 

because, in the anarchy that pertains in the absence of any central authority, 

morality is subservient to power. Just as realism “tells us a small number of big 

important thing”, y e t  nevertheless “simply fails to explain most of international 

relations”, '̂’ formalism highlights the importance of the authority of international 

law, without telling us very much else.

(a ) Legal Nihilism

The second of the three factors identified by Buchanan and Golove as contributing 

to a disinterest in a philosophy of international law is the persistent doubt as to the 

quality of international law as “law”, or what may be termed “legal nihilism”. By 

uttering the three words, “properly so-called”, John Austin deserves much of the 

blame for the inferiority complex that to this day haunts practitioners of 

international law and for the unilluminating debate as to the meaning and merit of 

his claim that has rumbled on ever since.*’ It is now trite to remark that, given the 

absence of any supreme global authority, international law lacks the character of 

subordination found in municipal legal systems and so, in Austinian terms, is no 

more than “positive morality” .*̂  Or, as one writer has strikingly put it, international

Waltz, Kenneth, “Reflections on Theory o f International Politics: A Response to My Critics” in 

Keohane, Robert ed., Neo-Realism and Its Critics, New York, 1986, 329.

^  Donnelly, Jack, “Realism” in Burchill, Linklater, Devetak, Donnelly, Paterson, Reus-Smit and 

True eds.. Theories o f  International Relations, ed., Palgrave, London, 2005, 53.

See D ’Amato, Anthony, “Is International Law Really ‘Law’?” 79 Northwestern University Law  

Review, (1985) 1293; Weston, Bums, “The Role of Law in Promoting Peace and Violence; A Matter 

of Definition, Social Values and Individual Responsibility” in Reisman, W and Weston, Burns eds., 

Toward World O rder and Human Dignity, 1976, 114, extracted in Weston, Bums, Falk, Richard and 

D ’Amato, Anthony eds., International Law and World Order, West Publishing, St. Pauls, 1980, 12; 

Lloyd, Deninis, The Idea o f Law, revised ed., Penguin, London, 1970, 37-40, 186-90.

Austin, John, The Province o f  Jurisprudence Determined, Weidenfeld & Nicolson, 1954, extracted 

in Lloyd's Introduction to Jurisprudence, 5'*' ed., Stevens, London, 1985, 295. See Cutler, A Claire, 

“Law in the global polity” in Ougaard, Morten and Higgott, Richard eds.. Towards a G lobal Polity, 
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law is to law as professional wrestling is to wrestling; no one over the age of nine 

mistakes it for the real thing.

In Austin’s mitigation, before him not only had international law ’s legal 

character been called into question, its very existence had been denied by Thomas 

Hobbes (“the Law of Nations and the Law of Nature, is the same thing”), Benedict 

Spinoza, Emmanuel Sieyes, Samuel Pufendorf and Jeremy Bentham, amongst 

others.^ M odem day proponents of the claim, such as Michael Oakeshott, suggest 

that what is taken to be international law is in fact no more than a series of 

“instrumental rules for the accommodation of divergent interests” .̂  ̂ According to 

this view, international law is merely a procedural mask which serves to hide the 

self-seeking and purely prudential nature of international relations.^^

W hile many responded to Austin’s put down by embracing the supposed 

scientific certainties of positivism and rejecting that states were bound by any 

higher or overarching m o r a l i t y a  number o f different approaches have been taken 

to rebutting or interpreting Austin’s claim. Perhaps the most straightforward of 

these is the stance adopted by Gianville W illiams, and to a certain extent Philip 

Jessup and Anthony D’Amato, in dismissing the debate as a mere logomachy, a 

dispute about the definition o f a word (“law”) when, in fact, there is no reason why 

a word may not have as many definitions are there are users: “the misconception

Glennon, Michael, “Sometimes a Great Notion”, 27(4) Wilson Quarterly 45 (2003), 45.

^  Hobbes, Thomas, Leviathan, Macpherson CB ed.. Penguin, Harmondsworth, 1968, Part II, 

Chapter 30, 394; Sieyes, Emmanuel, What Is the Third Estate? Pall Mall, London: “Prior to and 

above the nation there is only natural law .. . . A nation can neither alienate nor waive its right to 

will; and whatever its decisions, it cannot lose the right to alter them as soon as its interests require 

.... a nation is independent o f any procedures, and no matter how it exercises its will, the mere fact 

of its doing so puts an end to positive law, because it is the source and supreme master o f positive 

law”, 124-8; Bentham, Jeremy, An Introduction to the Principles o f  M orals and Legislation, Burns, 

JH and Hart, HLA, eds., Athlone Press, London, 1970, Chapter XVII, § 25, 296-7; Lauterpacht, 

Hersch, “Spinoza and International Law” 8 British Yearbook o f  International Law  89 (1927).

Oakeshott, Michael, On History and Other Essays, Blackwell, Oxford, 1983, 163, cited in 

Jackson, Robert, The G lobal Covenant, Human Conduct in a World o f States, Oxford University 

Press, Oxford, 2000, 119.
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comes from supposing that there is an entity suspended somewhere in the universe 

called ‘law’ .... When we get rid of the entity idea and realise that we are defining 

words, we see also that there is no need to use words consistently.”*® As the word 

“law” is merely a symbol for an idea, the content of which is determined by the user 

of the word, Austin only possesses the authority to define “law” for his only 

purposes, no one else’s.

There is much attraction in William’s approach, and he is right to draw 

attention to the context in which Austin’s claim was made. However, as HLA Hart 

comments, doubts about international law go much deeper than differing views 

about the use of words.*^ Unlike “proper” names, the name of a country for 

example, which rest purely on ad hoc convention, a serious discipline’s use of a 

general term is never without some degree of principle or rationale.™ In considering 

international law. Hart applies his own concept of law, a concept which emphasises 

the role of obligation and downplays the significance of sanction in order to reach a 

compromise between the two extremes of “law and morality” and “law as an order 

backed by threats”. For him, rules do not require the threat of coercion in order to 

be binding. Rules can also impose obligations “when the general demand for 

conformity is insistent and the social pressure brought to bear upon those who 

deviate or threaten to deviate is great” . '̂ Yet while recognising the existence of a set

** W illiams, Glanville, “International Law and the Controversy Concerning the Word ‘Law’”, 22 

British Yearbook o f  International Law  146 (1945), 160. According to Jessup, much o f the debate “is 

fruitless because it rests upon the undeclared differences in underlying definition. If to X the word 

‘law ’ cannot properly be applied to any rules behind which there is not a sanction or power of 

enforcement by an overall authority, then X is correct in denying that international law is ‘law’... 

The significant question to ask about international law is whether the use o f that term is in 

accordance with an accurate observation and study of conduct of states in the world community.” 

Jessup, Philip, A Modern Law o f  Nations, Macmillan, New York, 1949, 5-6. D ’Amato similarly 

remarks that “[a]ny word, including the word ‘law’, carries with it a set o f dictionary denotations 

(not all o f which are logically consistent inter se) and a spectrum o f usage connotations .. . .  Any 

attempt by any writer to fasten upon a single meaning, or majority meaning, or best meaning, o f any 

word is likely only to add to the permissible connotations and eventually denotations of the word”. 

D ’Amato, Anthony, “The Relation of Theories o f Jurisprudence to International Politics and Law”, 

27 Washington and Lee Law Review  257 (1970), 259.

® Hart, HLA, The Concept o f  Law, 2""* ed.. Clarendon Press, Oxford, 1994, 215.

^°Ibid.
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of separate international legal rules, Hart denies the existence of any secondary 

rules, such as a basic norm or rule o f recognition, which binds the various rules 

together into a legal system and against which the validity of such rules can be 

measured.

In contrast to Hart, Hersch Lauterpacht suggests that just as municipal law is 

founded upon an initial hypothesis (Ursprungnorm), namely that the will of the 

Sovereign must be obeyed, international law ought to be based upon the initial 

hypothesis that the will of the international community ought to be obeyed. Unlike 

the principle of pacta sunt servanda, which characterises international law as a 

system o f mutual promises, this initial hypothesis “by courageously breaking with 

the traditions of a past period, incorporates the rational and ethical postulate, which 

is gradually becoming a fact, of an international community of interests and 

functions” . I n  this Lauterpacht follows Westlake, who considered the existence of 

a system of law to be axiomatic wherever society exists. As he had every faith in the 

existence of an international society, W estlake was satisfied too with the legal 

character of international rules. Similarly for Brierly, some form of international 

law is an “inevitable consequence” of the coexistence of states in constant relations,
73for “when there is a society there is necessarily law”.

As W illiams points out however, this has the effect of merely shifting the 

logomachy from “law” to “society” .̂ '* Hart similarly disapproves of such attempts 

to create a basic rule as “mere reduplication of the fact that a set of rules are 

accepted by states as binding rules” . Yet the disagreement between Lauterpacht and 

Hart may be attributable more to differing views on the current state of development

Lauterpacht, Hersch, The Function o f  Law in the International Community, Clarendon Press, 

Oxford, 1933, 420-2.
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of international law and its sources, than to any fundamental difference of principle. 

For Hart concedes that, if it were generally recognised that multilateral treaties may 

bind non-parties “such treaties would in fact be legislative enactments and 

international law would have distinct criteria of validity for its rules’’/^  

International law, he suggests, may be in a stage of transition towards acceptance of 

such a basic rule, bringing it closer in form to municipal legal systems.

In essence, therefore, views about the legal quality of international law are 

frequently views about international society and the extent to which it is possible to 

speak of a consciousness o f “we” the “international community” . Mirroring the 

distinction between a formal and an instrumental approach to international law, the 

difference between Hart and Lauterpacht is that, whereas Lauterpacht believes it is 

possible to identify a common will of the international community. Hart considers 

that there are no basic rules upon which the entirety of states agree. As has been 

seen when considering the role of moral minimalism, the claim that there is no core 

conception of justice so as to form the basis of a moral theory o f international law is 

an empirical claim about the degree o f disagreement between states over desired 

ends. For instance, whereas as early as 1949 the Draft Declaration on Rights and  

Duties o f States confirmed that “the States of the world form a community governed 

by international law”,’® Prosper Weil approvingly quotes De Visscher’s claim that, 

at present, the international community remains “an order in posse in the minds of 

men; in the realities of the international scene it is still groping towards existence; it 

does not represent an actually established order” .’’ Hedley Bull echoed this 

cautionary note, writing that although a “common intellectual culture” exists, it 

operates “only at the elite level: its roots are shallow in many societies ... [and] it is 

doubtful whether, even at the diplomatic level, it embraces what was called a 

common moral culture or set of common values, as distinct from common

Hart, HLA, The Concept o f Law, 2’”‘ ed.. Clarendon Press, Oxford, 1994, 236.

Draft Declaration on Rights and Duties o f States, preambular paragraph 1, annexed to UN General 
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intellectual culture”/*  Nevertheless, in an “uncharacteristic slip into the kind of 

vague piety he deplores in others” /^  even Bull concedes that, among other things, 

the future o f international society is likely to be marked by “the preservation and 

extension of a cosmopolitan culture, embracing both common ideas and common 

values” .*® A more forthright expression of the solidarist view is put forward by 

Alexander W endt, who argues that,

“ [n]ot only do modern states see themselves as a We bound by certain rules, 

but since at least the Congress of Vienna in 1815 they have been evolving a 

collective, second-order awareness of how that collective identity functions, 

and of what is required to keep it orderly. This emerging collective self- 

consciousness is found and expressed in the ‘public sphere’ of international 

society where states appeal to public reason to hold each other accountable 

and manage their joint affairs.”

The debate as to the law-like nature of international law is in one sense, 

therefore, a logomachy. In another sense, however, the debate is premised on 

certain conflicting understandings as to the nature, or indeed the existence, of 

international society. “Some of the fierce debates about the nature of international 

law”, observes Mark Janis, “were and are generated by disputants failing to 

acknowledge that they were and are actually talking about somewhat different 

things” .*̂  Following Westlake, it is suggested here that international law is 

axiomatic with international society. More than this however, international law aids 

in constituting international society. To counter Austin’s disparagement, therefore, 

one need merely side-step the premise of his question by accepting that “the

Bull, Hedley, The Anarchical Society: A Study o f  O rder in World Politics, Columbia University 

Press, N ew  York, 1977, 317.
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international legal order is an order that lacks the support of enforcement 

mechanisms but is constituted to work as an order nonetheless”.*̂

(in) Institutional Moral Reasoning

The final of the three factors responsible for the lack of a philosophy of 

international law is the more general failure of political philosophy to engage in 

institutional moral reasoning. The restricted understanding o f the role of 

international law proffered by legal formalism or a Vattelian worldview, whereby 

justice is to be pursued solely within the confines of a state’s borders, significantly 

underplays the extent to which international law is an essential component in the 

shared institutional order that has emerged over the past sixty years. Rather than 

simply governing the occasional interactions of self-sufficient, self-contained states, 

the imagined billiard balls or black boxes of realist international relations theory, 

international law regulates a constant stream of economic, monetary, technological 

and agricultural transactions between “disaggregated” states.®'  ̂ As Oscar Schachter 

observes, global capitalism requires international public goods that include the 

rules, standards and dispute-settlement procedures established through international 

law: “[ijntemational markets require regimes for telecommunication and 

transportation, rules and procedures for financial stability and performance of 

contractual obligations, industrial and product standards, environmental protection 

rules, and much more” .*̂  Indeed, according to Abram and Antonia Chayes, the only 

way in which most states can now realise and express their sovereignty is through 

participation in the various regimes that, they claim, make up the substance of 

international life. For them, the international system has moved beyond 

interdependence and has become a “tightly woven fabric of international

Onuf, Nicholas Greenwood, “International Legal Order as an Idea”, 73 American Journal o f  

International Law  244 (1979), 256.

Slaughter, Anne-Marie, A New World Order, Princeton University Press, New Jersey , 2004, 5.
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agreements, organisations and institutions” that shape relations between states and
87“penetrate deeply into their internal economics and politics”. There is, in other

go
words, a global basic structure.

Andreas Follesdal and Thomas Pogge identify two ways in which the 

shared institutional order is “casually related to the incidence of morally significant 

harm”.*̂  As touched upon above, international trade rules, adopted under the 

auspices of the WTO, directly  affect the income of individuals in developing 

countries by permitting a host of protection measures to be maintained by 

developed states (quotas, tariffs, anti-dumping duties, export credits and subsidies to 

domestic producers), the absence of which would allow developing countries to 

realise export revenues over ten times the amount of all official development 

assistance worldwide.^® Indeed, Antony Anghie argues convincingly that the very 

nature of Third World sovereignty was manufactured by colonial powers in order to 

better serve their interests. The Westphalian concept of state sovereignty, he claims, 

was not simply extended to former colonies upon gaining independence, but rather a 

distinctive version o f sovereignty was improvised out of the colonial encounter and

Ibid., 26.
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“rendered uniquely vulnerable and dependent by international law”.^‘ The 

International Monetary Fund, the World Bank and the W TO have, says Ali Khan, 

enmeshed national economies into a global capitalist network, impacting 

momentously on the decision-making autonomy of states. M ost importantly, these 

institutions have rejected the principle of state equality and instead confer 

“disproportionate authority on rich states to design an international economic order 

supportive to their own economic interests.” As a result, argues Khan, these 

institutions deliberately serve to perpetuate existing inequalities.^^

Indirectly, the shared institutional order co-shapes national institutional 

orders. As constructivist theorists of international relations, who highlight the 

ideational basis of the international order, point out, international law is partly 

constitutive o f the international system and is capable of changing the identity of 

states themselves.^^ Consider, for example, the principle of pacta sunt servanda 

together with Article 46 of the Vienna Convention on the Law of Treaties, which 

provides that a state may not invoke the fact that its consent to be bound by a treaty 

has been expressed in violation of a provision of its internal law regarding 

competence to conclude treaties as invalidating its consent unless that violation was 

manifest and concerned a rule of its law of fundamental importance. With the aim 

of strengthening certainty in international transactions, international law recognises 

the entitlement o f the effective exerciser of control over territory to confer legally 

valid property rights in a state’s natural resources, and to borrow in its name. Such 

rules can be seen as facilitating corrupt and oppressive regimes in developing 

countries, “providing strong incentives toward the undemocratic acquisition and 

exercise of political power” .̂ *̂ As Anghie wryly comments, Third World 

sovereignty is most firmly asserted in the context of its ability to transfer it, noting
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how, since the nineteenth century, the whole discourse of contracts as it applied to 

the Third World has focused on: (i) the construction of “consent” on the part of the 

former-colonial territory, and (ii) the power that contracts bestow to transfer
95whatever resources it possesses.

The ability of international rules to have concrete effects on countless 

human lives highlights the importance of dialogue between political scientists and 

international lawyers, as was argued for above. It highlights, too, the need to 

counter the many academics who still regard international law as “a ‘fringe’ 

speciahty, well meaning, even noble, but naive and largely irrelevant to the real 

world”.R a th e r , as Anthony D ’Amato and Francis Boyle claim, international law 

is inseparable from international politics, and one cannot begin to describe the
97international political system without referring to the rules of international law.

Anghie, Antony, Im perialism, Sovereignty and  the M aking o f  International Law, Cam bridge 

University Press, Cam bridge, 2004, 240.

Gamble, John King and Shields, Natalie, “International Legal Scholarship: A Perspective on 

Teaching and Publishing” 39 Journal o f  Legal Education  39 (1989), 40, cited in A rend, A nthony 

Clark, Legal Rules and International Society, O xford U niversity Press, 1999, 4.

D ’Amato, A nthony, “The Relation of Theories of Jurisprudence to International Politics and 

Law ”, 27 W ashington and  Lee Law Review  257 (1970), 270. A ccording to Francis Boyle:

“Public international law yers must appreciate the im portance o f re-establishing functional 

links w ith international political scientists. They must take upon them selves the burden of 

proving to the latter the relevance of international law to international politics. In return, 

international political scientists must be fair and open-m inded enough to re-exam ine some 

o f the m ost fundam ental assum ptions underlying their discipline. O therw ise both groups 

w ill continue to  pursue those objectives they share in com m on ... in profound isolation 

from each other or, worse yet, the tw o groups w ill pursue their com m on objective while 

working at cross-purposes to one ano ther.... Both academ ic disciplines can only continue to 

suffer grievously from  the prolongation o f this unw arranted schism  within the com m unity 

o f international scholarship. Conversely, the analysis o f international politics can only be 

enhanced by a reintegration of international legal studies with international political 

science.”

Boyle, Francis, “The Irrelevance of International Law: The Schism  betw een International Law  and 

International Politics” , 10 C alifornia Western International Law Journal 193 (1980), 208. See also 

Boyle Francis, “International Law in a Tim e o f Crisis: From the Entebbe Raid to the Hostages 

Convention” , 75(5) N orthwestern U niversity Law Review  769 (1980), 776, where he rem arks that “it
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This holistic view of international law and politics together comprising 

integral parts of the international system finds a supportive echo in the 

understanding of law as “process”, put forward by the likes of Oscar Schachter, 

Anthony D ’Amato, and Rosalyn Higgins, together with the proponents of the New
Q Q

Haven School. For them, law is to be viewed, not simply as a set of autonomous 

norms or authoritative rules, but as a process “through which States and peoples 

pursue their interests and undertake joint action in accordance with felt necessities 

and values”.̂  ̂ As Schachter explores in the context of the United Nations, the 

multipartisan nature of proceedings in global institutions, such as the organs of the 

UN, has a tendency to reduce the ideological, or self-interested, content of debate. 

In addressing a plurality of interests in formal settings, states are more likely to 

express their positions “in terms of a shared vocabulary and widely accepted 

formulations of law and policy”, emphasising the common normative elements and 

leading to the proposal of specific rules “in language that reflects the broadly 

accepted concepts of the Charter and international law”.'°° Notwithstanding self-

is a logical and historical fallacy to believe that law and politics are essentially independent o f each 

other. In the realm of international relations, they are so highly interdependent as to be alm ost 

indistinguishable.”

See Reism an, M ichael, “International Law M aking: A Process o f Com m unication” 75 American  

Society o f  International Im w  Proceedings 101 (1989).

Schachter, Oscar, “The Relation of Law, Politics and A ction in the United N ations”, 1963 (II) 

Recueil des Cours, A cademic de D roit International, 165, 169. See also  Schachter, Oscar, 

“International Law in Theory and Practice”, 1982 (V) Recueil des Cours, A cadem ic de Droit 

International 13, chapters 1 and 2; D ’Amato, A nthony, “The Relation of Theories o f Jurisprudence 

to  International Politics and Law ”, 27 W ashington and Lee Law Review  257 (1970), 216-1: “We 

should not view ‘law ’ as a specialised thing, far o ff to  one side and containing w eird rules of its own. 

Rather ‘law ’ is very close to being an expression o f the attem pt by one person or state to  influence 

another .. . .  [I]n international politics, we should be aware o f the jurisprudential factors, among 

others, since they enter into the persuasiveness of policies that are couched in legal term inology. For 

it is clear that this kind o f persuasiveness is directly related to  the game of influencing the behaviour 

o f other states.”

Ibid., 183. Thom as Franck explains the role o f law as follows;

“Instrum entally speaking, econom ically and m orally optimal solutions, like less optimal 

approaches to social problems, need legal formation if  they are to be im plem ented. Some of 

the reasons why this should be so are obvious, especially in the international context where.
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interested, national positions, in such fora states engage in a process of “judging” 

competing claims, similar to the judicial and legislative function in the national 

systems, whereby “ [cjollective judgements are in fact being made as to what is legal 

and permissible and new, more specific legal norms are being elaborated to meet 

felt necessities” .

The physical manifestation of this legalising process can be seen in the 

confluence of career diplomats and trained lawyers found, in particular, in the Sixth 

Committee of the General Assembly, or in the cocktail parties hosted to celebrate 

the latest International Law Commission report, not to mention the electioneering 

that goes into putting forward members of the Commission. The process operates in 

both directions, legalising and making abstract concrete political debates, yet 

simultaneously providing apparently terse legal instruments with an empirical 

backdrop. Schachter identifies General Assembly Resolution 1803 of 1962, the 

Declaration on Permanent Sovereignty over Natural Resources, as an example of 

this process. The ten years of debates culminating in a form of legislative 

instrument, cannot, suggests Schachter, be confined simply to the terms o f the 

Declaration. Rather, the Declaration is merely the tip of a larger, hidden iceberg, 

comprising data on the “flow of private capital and technological know-how as 

factors in promoting a higher standard of living” and statistics “on the exclusion of 

indigenous inhabitants from arable land in certain areas and on the insufficiency of 

employment opportunities for them in foreign owned firms”, exchanged in formal 

debates and serving to draw attention to the factual issues relating to the objectives 

of self-determination and economic well-being. At the same time, while empirical

in the absence of a supreme repository of sovereign power, voluntary agreement of the 

nations must be achieved and made manifest in normative arrangements. A lso ... the 

legitimacy o f  a norm depends upon it being formally formulated in determinate, coherent 

fashion, that is to say, in principled terms which are transparent and intended to be applied 

consistently. The willingness of states to enter into and carry out the terms of such 

arrangements depends upon their perceiving the legitimacy of the arrangement and o f the 

process by which it was instituted and is applied and enforced.”

Franck, Thomas, Fairness in International Law and Institutions, Clarendon Press, Oxford, 1995, 

372.

Schacther, Oscar, "The Relation of Law, Politics and Action in the United Nations”, 1963 (II) 

Recueil des Cours, Academic de Droit International, 165, 184.
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information was discussed, the debates were not conducted in classic political terms 

of capitalism or socialism, but rather were couched in more neutral phrases of a 

legalistic character.

Pointing to the emerging dominance of the General Assembly by developing 

states, Koskenniemi might condemn the Declaration as an apologia for state action, 

“an unholy mixture of law and politics”, as a “venturing into fields such as politics, 

social and economic casuistry”, past the point at which legal argument is supposed 

to stop in order to remain l e g a l . H o w e v e r ,  as Higgins counters, to remain legal 

does not require ignoring everything but authoritative rules. Furthermore, if 

political and social contexts were to be ignored, the making of legal choices would 

be incapable of contributing toward the attainment of justice. Rather, to remain 

legal “is to ensure that decisions are made by those authorised to do so, with 

important guiding reliance on past decisions, and with available choices being made 

on the basis of community interests and for the promotion of common values” .

As a result, the understanding of law as process “encourages interpretation and 

choice that is more compatible with the values we seek to promote and objectives 

we seek to achieve”, allowing us to free ourselves from the false dichotomy 

between lex lata and lex feranda.'^^

What, then, is the role of the lawyer in this, an essentially legislative, 

process? Are international lawyers competent to consider the need for law on 

matters of a non-legal character? Schachter has no doubt that, due to their 

“generalist” skills to assess needs and legal solutions, and their technical experience 

in relation to pre-legislative tasks, international lawyers are indeed fit for the task. 

Moreover, Schachter argues that social scientists, who are engaged in either a 

descriptive or theoretical examination of behaviour, are concerned only marginally,

Ibid., 181-4. See Schrijver, N ico Sovereignty O ver Natural Resources: Balancing Rights and 

Duties, Cambridge University Press, Cambridge, 1997; Hossain, Kamal and Chowdhury, Subrata 

Roy eds.. Permanent Sovereignty O ver Natural Resources, St Martin’s Press, New York, 1984.

Koskenniemi, Martii, From A pology to Utopia, Reissue, 2005, Cambridge University Press, 

Cambridge, 194, citing Schwarzenberger, Georg, The Inductive Approach to International Law, 

London, 1965, 50; Koskenniemi, Martii, “The Politics o f International Law” 1 European Journal o f  

International Law  (1990) 4, 32.

Higgins, Rosalyn, Problem s and Process, Clarendon Press, Oxford, 1994, 9.

'^^Ibid.

Ibid., 10.
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if at all, with the development of normative juridical regimes or specific rules, 

thereby leaving this important function to practitioners of international law;

“[w]hile social scientists have contributed much to our understanding of 

international developments, they have had little interest in the specific 

legislative problems created by changing international needs and pressures. 

In contrast, we may note that in fields such as outer space, the sea-bed and 

the environment, the international lawyers, far more than any other 

disciplinary group, played a central role in constructing normative and 

regulatory schemes where little had existed previously.”

Indeed, for Schachter, the noblest function o f this “invisible college” of 

international lawyers, is to give specific meaning and effect to a sense of justice, “la 

conscience juridique”

By demonstrating the reasons for rejecting legal formalism and legal 

nihilism, and by illustrating the need and justification for institutional moral 

reasoning, the foregoing section has sought to provide a convincing critique of the 

three factors that contribute to the failure of international lawyers to adequately 

engage with a philosophy of international law. Having argued that there is no good 

reason for maintaining this neglect, the following section will consider the 

consequences of so doing.

2.3 The Effects o f Neglect

It is precisely because of their inclination to overlook it that international lawyers 

would do well to pay heed to John Baylis and Steve Sm ith’s instruction that theory 

is not an option (in Robert C ox’s phrase, it “is always for someone and for some 

purpose” '®̂ ) and that every attempt should be made to make its use as explicit as

Schachter, Oscar, “The Invisible College of International Lawyers”, 72 N orthwest Law Review  

217(1966), 224.

Ibid, 226.

Cox, Robert, “Social Forces, States and World Orders”, 10 Millennium  126 (1981) cited in 

Jackson, Robert, The G lobal Covenant, Oxford University Press, Oxford, 2000, 52.
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possible."*^ Although we are frequently unaware of its operation, theory, they 

suggest, is the only way in which we can reduce the vast array of facts which 

confront us into more manageable quantities. Which facts we choose to ignore and 

which we attribute significance to is determined by whatever theory we apply, 

knowingly or otherwise. Accordingly, as BS Chimni remarks, the absence of an 

explicit theory does not mean that there is no theory in operation, but rather that 

“uncritical self-understandings” , which tend to occlude arguments relating to the 

underlying epistemological and ontological assumptions, are being applied.*'' Thus, 

Rosalyn Higgins has observed that “everything that in international law is 

‘practical’, is in fact silently premised on a premise of theory -  a premise of which 

the actor is all too often unaware, which is why talking about theory is so 

important”."^

To lose control over theory, to become forgetful as to its constant presence, 

is to turn an illuminating device into a set of blinkers on our vision, transforming 

“the masters of the world of tomorrow” into “the slaves of yesterday’s ideas’’."^ 

According to David Kennedy, for some it is already too late: most historians who 

treat primitive legal texts do so, he suggests, “in a way which both presupposes and 

proves the continuity of the discipline of international law -  reaffirming in the

Smith, Steve and Baylis, John, “Introduction” in Baylis, John and Smith, Steve, The 

Globalization o f  World Politics, 2"“* ed,, Oxford University Press, 3.

"* Chimni, BS, International Law and World Order, A Critique o f  Contemporary Approaches, Sage 

Publications, London, 1,15.  Similarly, Patrick Atiyah has remarked how “[t]he pure pragmatist who 

professes to scorn all theory is him self usually proceeding on the basis o f some theory, seeking 

(albeit unconsciously) some rational objective; and his pragmatism may simply amount to an 

unwillingness to discuss his objectives, to examine his premises, to open him self to accountability.” 

Pragmatism and Theory in English Law, 1987, 3, cited in Warbrick, Colin, “The Theory of 

International Law; Is There an English Contribution?” in Allott, Philip, Theory and International 

Law: An Introduction, British Institute o f International and Comparative Law, London, 1991, 49, 69.

Higgins, Rosalyn, “R eview Essay Symposium: Philip Allott’s Eunomia and The Health of 

Nations Thinking Another World; T h is Cannot be How the World Was Meant to Be; Final 

Remarks”, 16(2) European Journal o f  International Law  347 (2005), 348.

Allott, Philip, Eunomia, N ew O rder fo r  a N ew World, Oxford University Press, Oxford, 1990, 

Preface, xiv.
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process that the project for international law scholars is and always was to construct

a social order among autonomous sovereigns” .**'*

Chimni has explained how, by disfavouring inter-disciplinary research and

a cohesive framework in which to examine issues in their broadest context, the

neglect of theory fosters a fragmented outlook towards one’s field. This neglect is

also said to tolerate the complete separation of personal and professional lives, since

it is theory which acts to “pressurise the individual to pursue a biography in which

words and deeds conjoin. In other words, theories remind one that deeds are

words’’.'*^ For it has been noted that, through the process of legal education,

lawyers have a tendency to become “accultured to an unnecessarily limiting way of

seeing and experiencing law and lawyering, a way which can separate lawyers from

their sense of humanity and their own values” .*'* W hen this separation occurs, the

profession is said to be only experienced as a job, while human problems and

responsibility become legal issues that are subject to exigencies and stratagems.**’

A developed understanding of theory helps to militate against such atomisation.

Even to a supporter of professionalism, such as Stanley Fish, it is important that

practitioners take the time to look around, albeit with “institution-informed eyes”,

and to notice conditions that are unjust and to propose remedies or changes that will 
118improve the situation.

'''* Kennedy, David, “Primitive Legal Scholarship” 27(1) H arvard International Law Journal 1 

(1986), 11. Roberto Unger is even more pessimistic than Kennedy, accusing the social sciences of 

dispensing with “the idea o f social change altogether, treating basic arrangements and 

preconceptions as the cumulative residue o f countless past episodes o f problem solving or 

compromise, or as the outcome o f trial-and-error convergence toward the best available practices. In 

such an intellectual climate, the transformation and invention of the formative structures o f a society 

become literally unimaginable. As a result, we find ourselves driven back to an understanding of 

political realism as proximity to what already exists.” Unger, Roberto, What Should Legal Analysis 

Become? Verso, London, 1996, 3.

Chimni, BS, International Law and World Order, A Critique o f  Contem porary Approaches, Sage 

Publications, London, 15-17.

Dvorkin, Elizabeth, Himmelstein, Jack and Lesnick, Howard, Becoming a Lawyer, West 

Publishing, St Paul, Minnesota, 1981, 2.
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Literary and Legal Studies, Clarendon Press, Oxford, 1989, 243.
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Finally, and most importantly, in conjunction with the absence of any

systematic concern with global structures and processes, the anti-theoretical stance

involves a tendency to exclusively research isolated questions thrown up by the

object of study. International law has been said to have entered the stage of the

practitioner-specialist, whereby “[t]he time when any one scholar could give a

definitive overview of the whole of Public International Law is past” .“  ̂ In this

regard, Oscar Schachter has applied Robert Oppenheimer’s metaphor for atomic

physics to international law.'^° According to this image, international law may be

seen as a vast expanse of land, dotted with towns and villages, each a specialised

branch of law, connected by large motorways, representing general principles and

foundational concepts, and smaller paths, on which specialists may occasionally

travel to a neighbouring town. While those living in the towns tend to lose sight of

the coherence of the larger whole, those travelling the motorways are only vaguely

aware of the day to day work conducted in towns. Citing Kant’s aphorism that

“concepts without precepts are empty; precepts without concepts blind”, Schachter

argues that the expansion of international law makes it increasingly important that

there be an understanding of the core concepts and processes that unify disparate 
121areas of specialisation. As mentioned in the previous chapter, as each narrow 

field of specialisation becomes politicised, politics is drained from international 

law’s broader concepts and overarching structures, making it increasingly harder to 

effect significant change in the field as a whole.

An anti-theoretical stance, suggests Chimni, leads to fragmentation, to the 

submersion of the larger picture under a wealth of trivia, to the control and 

manipulation of practitioners by their own creation, and to the “increasing 

bureaucratisation of the world of international law, manifested in the predominant

Franck, Thomas, Fairness in International Law and Institutions, Clarendon Press, Oxford, 1995, 

4 ,5 .

Oppenheimer, Robert, “Prospects in the Arts and Sciences” in The Open Mind, 1955, 135-7, cited 

in Schachter, Oscar, “International Law in Theory and Practice”, 1982 (V) Recueil des Cours, 

Academic de Droit International 13, 21-22.

Ibid., 22.
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status the lawyer-bureaucrat has come to occupy in it along with his progeny -  

administrative and technical rules” .

Roberto Unger refers to such a predicament as the burden of past social 

theory. Faced with well established, seemingly endogenous, unalterable theories, 

the successors confront an unenviable dilemma; “either they become mere 

caretakers of the monuments the great have left them, or, desirous of independence, 

but despairing of excellence, they drastically narrow their ambitions and set out to 

till, with technical proficiency, a small field” . L a c k i n g  the courage to think anew, 

the only way to reaffirm their own identities is to “quibble with details in their 

m aster’s work”. In turn, such cowardice causes scholars to suffer from “a secret 

disrespect of self, masked by a defensive scepticism about general speculation” .'^"'

It is suggested that a further comparison may be drawn between the 

connecting motorways of Oppenheim’s metaphor, and Jurgen Habermas’ concept of 

the “lifeworld”, “the reservoir of taken-for-granted and shared knowledge that we as 

members of society all have a part of, and ensures that we see things in more or less 

the same way”, based on communicative action aimed at reaching understanding 

and regarded as synonymous with civil s o c i e t y . I n  contrast is the success oriented 

“subsystems” of economy and administration, based upon a “purposive-rational” 

attitude, loosely similar to the isolated towns and villages, representing specialised 

branches o f law. For these sub-systems, the ultimate goal is to ensure their own 

survival by continuously taking care of necessary tasks. Particularly potent is 

Habermas’ image of detachment from ethical regulations and the colonisation of the 

lifeworld by the purposive-rational model of action as social systems become more 

and more complex;

Chimni, BS, International Law and World Order, A Critique o f  Contem porary Approaches, Sage 

Publications, London, 17.

Unger, Roberto, Law in M odem  Society, Free Press, Macmillan, New York, 1976, 1, 2.

Ibid., 2.

Eriksen, Erik and Weigard, Jarle, Understanding Habermas -  Communicating Action and  

Deliberative D em ocracy, Continuum, London, 2003, 47. See Habermas, Jurgen, The Theory o f  

Communicative Action Volume 2, Lifeworld and System: A Critique o f  Functionalist Reason, Polity 

Press, Cambridge 1989; Habermas, Jurgen, M oral Consciousness and Communicative Action, Polity 

Press. Cambridge, 1990; O’Byrne, Darren, The Dimensions o f  G lobal Citizenship, Frank Cass, 
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“Bureaucrats make decisions in accordance with established procedures, 

rules or instructions, without fear that anybody may hold them personally or 

morally responsible for the content of these decisions. The state bureaucracy 

is constructed as a power relation, in which the steering medium power has 

made it unnecessary to ask for justification. W hat is crucial is that 

bureaucrats obey orders ie., that they behave formally correct in accordance 

with the abstract principle of legality. Put briefly ... power allows you to 

command -  without anybody questioning your actions or asking for 

justifications.”

As long as it is confined to areas concerned with the “material reproduction 

of society” , the purposive-rational attitude poses no real danger. Habermas, 

however, identifies a growing tendency for purposive-rationality to extend beyond 

its natural borders and penetrate areas of the lifeworld, giving rise to the risk of 

undermining social and normative basis, or what Habermas terms “pathological side 

effects”.'^’ As the Study Group of the International Law Commission on the 

Fragmentation of International Law has noted, even in the case of well-developed 

specialised regimes, general international law has at least two types o f function, 

namely, to provide the normative background that comes in to fulfil aspects of its 

operation not specifically provided for, and to come into operation if the special 

regime fails to operate properly, either substantially or procedurally.*^* It is to 

maintain the functioning of these important roles that international lawyers must 

guard against the colonisation of general international law by specialised regimes.

One example of a significant narrowing of ambition and a reliance on 

specialised sub-systems may be found in Anne-Marie Slaughter’s 2004 publication.

ibid., 98.

Habermas, Jurgen, The Theory o f  Communicative Action Volume 2, Lifeworld and System: A 

Critique o f  Functionalist Reason, Polity Press, Cambridge 1989, 322. See Eriksen, Erik and 
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A New World Order. I n  it, Slaughter encourages her reader to conduct a radical 

thought experiment by imagining “beginning with a world of sovereign states and 

trying to design a feasible, effective and just system of global governance” . T h e  

reader is to assume that some of the problems faced by states are global and cannot 

be dealt with by states acting alone. In addition, it is to be assumed that citizens of 

all states want a “safer, fairer and cleaner” world.'^' As both a “feasible and a 

desirable response to the globalization paradox”. Slaughter puts forward what she 

herself regards as an ambitious vision of a disaggregated world order, comprised of 

regulatory, judicial and legislative networks overlapping horizontally, between 

counterpart government units, and vertically, between such units and supranational 

organisations.'^’ According to Slaughter:

“These various networks, crisscrossing one another in different regional and 

global configurations, fall into three broad categories of activity; 

information networks, enforcement networks, and harmonisation networks. 

... In all these areas, regulators genuinely are the new diplomats -  on the 

front lines of issues that were once the exclusive preserve of domestic 

policy, but that now cannot be resolved by national authorities alone. These 

regulators must often work side by side with the “old diplomats”, the highly
n 133trained members of national foreign services.”

While the issue of global poverty is not dealt with in her book. Slaughter 

does endorse the concepts of “global deliberative equality” , e n s u r i n g  to all states 

equal access to and participation within government networks, and “dual 

functionality”,'^^ whereby government officials simultaneously represent national 

and global interests and, over time, “come to recognise responsibilities not only to

Slaughter, Anne-Marie, A N ew World Order, Princeton University Press, Princeton, 2004. 

Ibid., 270.
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Ibid., 17.

Ibid., 63.

Ibid., 245-247.
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their national constituents but to broader global constituencies” .'^^ Having set 

herself the task to imagine a new, feasible, effective and just world order, two 

concepts are all that Slaughter deems necessary to ensure the justness of her 

disaggregated world system: “[t]he exchange of information, development of 

collective standards, provision of training and technical assistance, ongoing 

monitoring and support, and active engagement in enforcement cooperation that 

does and can take place in government networks can give government officials in 

weak, poor, and transitional countries the boost they need”.'^^

Although Slaughter envisages that her proposed system of government 

networks must “be accountable to the global community as a whole, comprising 

both states and individuals whose collective interests stem from a common 

humanity”, she provides no guidance as to how effective accountability to a global 

community, a vital element in ensuring a just world order, is to be realised. While 

her system of governmental networks would undoubtedly forge common bonds 

over time, it does little to address the urgent need for greater global equality and 

shared responsibility.

It is difficult to know which is the more worrying: the fact that a system of 

formal government networks is the outer-limit of what Slaughter considers feasible 

or the fact that she considers this a desirable solution to her own thought- 

experiment. Having set herself an ambitious task, in the end Slaughter merely tills, 

with an impressive depth of knowledge and analytical skill, a disparate and large 

number of relatively technical fields. W hile this criticism may seem unduly harsh, it 

arises mainly due to the laudably ambitious goal that Slaughter sets herself at outset, 

raising her reader’s expectation by her declared intention to envision a new world 

order by “pushing the envelope of what we assume to be neutral or inherent” . A s  

Kenneth Anderson has commented, while clearly demonstrating the existence of 

horizontal government networks, and that they engage in bureaucratic activities. 

Slaughter’s work fails to provide clear evidence of the actual benefits that they

Ibid., 270 . 

ibid., 266 . 

Ibid., 35
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provide, a matter that “in many instances [is] probably fiendishly difficult to 

answer”.

While her approach to disaggregated sovereignty and global networks is in 

many respects radical, the faith which Slaughter places in her thesis as a sufficient 

mechanism for progressive change causes the outer limits of what is achievable to 

be too narrowly drawn. Moreover, were one to tackle the thought experiment posed 

by Slaughter from a strictly outcome orientated approach, it is questionable whether 

one would assume that the existence of such a series of information, harmonisation 

and enforcement networks were capable of eventually producing the desired results, 

never mind doing so with any degree of the urgency that is required. Thus, while an 

important work in its own right, A New World Order serves as a useful example of 

how specialisation can significantly narrow the frames of reference employed to 

deal with broad issues which require an in-depth engagement with theory. While 

daring to be ambitious, the work appears to do more to reinforce the existing status 

quo than to alter it.

2.4 The Courage to Think Anew

International lawyers have much to be proud of -  the recent attainment of universal 

status for the Geneva Conventions; a robust system of international trade law; 

intricate legal regimes spanning the high seas to outer space. Yet, while 

international law brings much order to relations between states, and regulates 

perpetually increasing fields of inter-state co-operation, its relationship to the 

attainment of international justice remains an uneasy one. In this, international law 

magnifies the tendency of international relations to subordinate the pursuit of justice 

to the maintenance of order. Perhaps, too, this is why, to a greater extent than other 

branches of law, international law suffers from the consequences of the inherent 

contradiction between preserving order and pursuing justice: “the failure to 

anticipate fundamental changes and to incorporate them in time”.’"*®

Anderson, Kenneth, “Squaring the Circle? Reconciling Sovereignty and Global Governance 

Through Global Government Networks”, 118 H arvard Law Review  1255 (2004), 1278.

Berman, Harold, Law and Revolution. The Formation o f  Western Legal Tradition, Harvard 

University Press, Cambridge, 1983, 21. James Brierly has suggested that the conservative bias o f law 

is magnified in international law since, whereas domestic law must meet the competing demands of a
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Despite undeniable success in certain fields, international lawyers, it is 

suggested, “have sung for their supper by singing in their chains” .'"" Busy at their 

tasks, they have remained largely satiated by the generous rewards proffered to 

them for their efforts, rarely stopping to question what it is they are singing, or why 

it is they are in chains.*'*^ As Oona Hathaway has observed, while working 

assiduously to refine, interpret and apply international law, international lawyers 

have “not yet done enough to respond to the ever more intense concerns about the 

field’s validity” .W h e r e a s  international relations theorists have belatedly begun to 

turn their attention to issues of justice, with few exceptions, international lawyers 

have failed to re-examine the role that their discipline has to play in moving from 

co-existence and self-interested co-operation amongst states, to a more solidarist- 

based international community.

It is suggested that international lawyers’ dislike of (or, at the very least, 

disinterest in) theory, and justice theory in particular, is stultifying the necessary 

progression and expansion o f international law so that it increasingly “remains 

caught within discursive horizons that express the spatiotemporal configurations of 

another era” . '‘*̂  Variously labelled “the vanishing point of jurisprudence” or “the 

faithful friend of a family overtaken by time”, international law is a discipline in 

need of a renewed, and more certain, sense of purpose.

large multitude o f citizens “jostling one another in close and continuous relations”, states are fewer, 

and their needs more stable. Brierly, James Lorimer, The Outlook fo r  International Law, Clarendon 

Press, Oxford, 1944, 125.

Unger, Roberto, What Should Legal Analysis Become?, Verso, London, 1996, 189.

“It is clear that many lawyers have long and successful careers probably without once stopping to 

worry about methodology” : Brownlie, Ian, “The Methodological Problems o f  International Law and 

Development”, 26 Journal o f  African Law  8 (1992), 8.

Hathaway, Oona, “Between Power and Principle; An Integrated Theory of International Law”, 72 

University o f  Chicago Law Review  470 (2005), 471.

Walker, RBJ, Inside/Outside: International Relations as P olitical Theory, Cambridge University 

Press, Cambridge, 1993, x.

Holland, Thomas Erskine, The Elements o f  Jurisprudence, 1924, 403, cited in M cDougal, Myres, 

Lasswell, Harold and Reisman, Michael, “Theories About International Law; Prologue to a 

Configurative Jurisprudence”, 8 Virginia Journal o f  International Law, 188 (1967) 188; Allott, 

Philip, Eunomia, New O rder fo r  a New World, Oxford University Press, Oxford, 1990, 297.
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As was stated above, justice theory is concerned with questioning what 

international law is fo r, and is an aspect of the discipline commonly overlooked. 

The reason for this, perhaps, is that it is regarded as too obvious to require mention 

-  there need be no mystery about the primary function of international law, says 

Brierly: “ [sjtated quite simply, what it tries to do is to define or delimit the 

respective spheres within which each of the ... states into which the world is 

divided for political purposes is entitled to exercise its authority”. B r i e r l y ’s 

summation reflects the very first definition of the term “international law”, 

traditionally attributed to Jeremy Bentham ’s (1748-1832) Introduction to the 

Principles o f  M orals and Legislation, in which he states:

“Now as to any transactions which may take place between individuals who 

are subjects of different states, these are regulated by the internal laws, and 

decided upon by the internal tribunals, of the one or the other of these states; 

the case is the same where the sovereign of the one has any immediate 

transactions with a private member of the other .... There remain then the 

mutual transactions between sovereigns as such, for the subject of that 

branch of jurisprudence which may be properly and exclusively termed 

international.”

Although Bentham claimed merely to “express in a more significant way,
9 148the branch of law which goes commonly under the name of the law o f  nations", 

by assuming that international law solely concerned the rights and obligations of 

states in their interactions as such, to the exclusion of individuals, Bentham “[m]ore 

or less inadvertently ... changed the boundaries of the field he sought to define” .

Brierly, James, The Outlook fo r  International Law, Clarendon Press, Oxford, 1944, 9.

Bentham, Jeremy, Introduction to  the Principles o f  M orals and Legislation  (1789) in Bentham, 

Jeremy On Utilitarianism and Government, Wordsworth, Hertfordshire, 2001, 75, 299. See Janis, 

Mark, “Jeremy Bentham and the Fashioning o f ‘International Law’” 78 American Journal o f  

International Law  405 (1984).

Ibid., 298.

Janis, Mark, “Jeremy Bentham and the Fashioning o f ‘International Law’” 78 American Journal 

o f  International Law  405 (1984), 410. Unsurprisingly, Bentham’s conception of international law 

was based upon utilitarian principles, such that the sovereign o f a state ought to sacrifice the interests
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In direct contrast, in a lecture delivered in 1997, Philip Allott described as 

“very simple and very controversial” his claim that the true function of law in the 

international community is precisely the same as the true function of law in any 

human s o c i e t y . H e  was not understating the position. Such bold and deceptively 

straightforward claims are the hallmark of Allott’s work, “a Bernini sculpture, a 

poetic sermon, Zarathustra speaking”,'^' a heartfelt call-to-arms, perhaps best 

summed up by the phrase “this cannot be how the world was meant to be”.*̂  ̂

Through his work Allott seeks to encourage the transformation of international 

society into a well-ordered society, Eunomia, in which international law embodies

of his subjects for the advantage of foreigners “provided it be in a case, if there be such a one, in 

which it would have been praiseworthy in his subjects to make the sacrifice themselves .... the end 

that a disinterested legislator upon international law would propose to himself, would therefore be 

the greatest happiness of all nations taken together.” Bentham, Jeremy, “Objects of International 

Law” in The Works o f Jeremy Bentham, Bowring ed., 1843, 537-8, cited in Janis, ibid., 413.

Allott, Philip, “The True Function of Law in the International Community” 5 Indian Journal o f  

Global Legal Studies (1998) 391, 395. Rosalyn Higgins also notes that, despite the horizontal nature 

of international law as compared to the vertical nature of domestic law, the social purposes of both 

are largely similar, namely “to provide an operational for securing the values that we all desire”. 

Higgins, Rosal)oi, Problems and Processes, International Law and How We Use It, Clarendon Press, 

Oxford, 1994, 1. For Nicolas Politis, international law “has fundamentally the same origin, the same 

basis, the same purpose” as other legal systems. Politis, Nicolas, The New Aspects o f  International 

Law Carnegie Endowment for International Peace, Washington, 1928, 2. Similarly, Hersch 

Lauterpacht commends James Brierly’s affirmation of the “essential unity and identity of 

international and municipal law”, Lauterpacht, Hersch, “Brierly’s Contribution to International Law” 

in Lauterpacht, Hersch and Waldock, CHM, eds.. The Basis o f  Obligation in International Law, 

Clarendon Press, Oxford, 1958, xv, while UN Secretary General Dag Hammarskgold saw the 

fundamental principles of international law “as a projection into the international arena and 

international community of purposes and principles already accepted as being of national validity”. 

“Introduction to the Sixteenth Annual Report of the Secretary-General on the Work of the 

Organisation, 1960-61” cited in Schachter, Oscar, “Dag Hammarskjold and the Relation of Law to 

Politics”, 56 American Journal o f International Law  (1962) 1, 3.

Koskenniemi, Martii, “International Law as Therapy: Reading The Health o f Nations'", 16(2) 

European Journal o f  International 329 (2005), 331.

Review Essay Symposium; Philip Allott’s Eunomia and The Health of Nations Thinking Another 

World: ‘This Cannot be How the World Was Meant to Be’, 16(2) European Journal o f  International 

Law (2005). See also Paulus, Andreas, “Book Review”, 18(1) Leiden Journal o f International Law 

150 (2005).
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1the common interest of all humanity. In so doing, he attempts to reconcile what 

W olfgang Friedmann identifies as one of the principal antimonies in legal theory, 

the seemingly happy co-existence of cosmopolitan, individualistic legal theories 

alongside the nationalist character o f collectivist theories.'^'' The tension between 

these two tendencies has been regarded as both symptomatic of the “unstable 

condition” of our own thinking on questions of responsibility, and as exacerbating 

this condition.

In his 1924 article, “The Shortcomings of International Law”, Brierly 

observed that law, after all, is only a means to an end, namely, to assist in solving 

the problems of the society in and for which it exists:

“Only to a small extent, and hardly at all in international law, can a society 

be confined within a legal mould that does not meet its needs, or what its 

prevailing opinion conceives to be its needs; and when we find, as we do, 

that in spite of widespread aspiration towards a better international order, 

every State still shrinks from committing its more important interests to the 

arbitrament of international law, it is surely permissible to inquire whether 

all the fault lies on the side o f the States, or whether it may not partly lie in 

the quality of the law that they are invited to accept.”

Allott, Philip, Eunomia, New O rder fo r  a New World, Oxford University Press, Oxford, 1990; 

The Health o f Nations, Society and Law Beyond the State, Cambridge University Press, Cambridge, 

2002.

Friedmann, W olfgang, Legal Theory, 5“’ ed., Columbia University Press, N ew  York, 1967, 91. 

Tension between cosmopolitan ideals and collectivist sentiment may be found in a number of  
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peoples, in Article 1 (2) o f the Declaration on the Right o f Development, o f an inalienable right to 

full sovereignty over their natural wealth and resources, may be reconciled with the commitment in 

Articles 22 and 28 o f the Universal Declaration o f Human Rights to international co-operation and 

an international order that ensures to all persons, the econom ic, social and cultural rights 

indispensable to their dignity, or with the undertaking in Principle 5 of the Rio Declaration on 

Environment and Development, to co-operate in the eradication of poverty in order to decrease 

global disparities in standards o f living. See, The G lobal Partnership fo r  Environment and 

Development: A Guide to Agenda 21, United Nations, New York, 1993, 3-4.

Scheffler, Samuel, Boundaries and Allegiances, Oxford University Press, Oxford, 2001, 48.

Brierly, James Lorimer, “The Shortcomings o f International Law” 5 British Yearbook o f 

International Law  4 (1924) 8.
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As mentioned above, the failure to anticipate fundamental changes and to 

incorporate them in time is identified by Harold Berman as an inevitable 

consequence of an essential feature of the Western legal tradition: the inherent 

contradiction between preserving order and pursuing justice.'^’ Indeed, order itself, 

he suggests, is conceived as having a built-in tension between the need for change 

and the need for stability.'** Berman persuasively argues that each of the great 

political revolutions can be seen as a transformation that occurred whenever the 

legal system became too rigid to assimilate new conditions, a transformation that 

succeeded in compromising with the past, while simultaneously producing a new 

kind of law that embodied the major purposes for which the revolution had been 

fought.

In his article, Brierly cites Roscoe Pound’s view that law must be flexible as 

well as stable, and that if we seek principles, “we must seek principles of change no 

less than principles of stability” .'^” For Pound, law is to be seen as a social 

institution to satisfy social wants, “the claims and demands and expectations 

involved in the existence of civilised society”.'^ ' Pound repeats Josef Kohler’s view 

of the twofold function of law. Rather than viewing law as suffering from an 

internal tension between preserving order and pursuing justice, Kohler portrays the

Berman, Harold, Law and Revolution. The Formation o f  Western Legal Tradition, Harvard 

University Press, Cambridge, 1983, 21.

Ibid. See Jenks, Clarence Wilfred, “The New Science and the Law of Nations”, 17 International 

and Comparative Law Quarterly 327 (1968), 327, where he remarks that it is,

“the essential function o f law to be an element of stability in society. This is no less true in a 

dynamic than a static society. The provision in a dynamic society o f a discipline and 

process o f orderly change, involving constant readaptation to changing and growing needs 

by due process o f law', is a far more difficult undertaking than the maintenance o f an 

established code in a static society. The rethinking o f the fundamentals of the law which 

this challenge presents ranks logically ... as the first among the new responsibilities thrust 

upon us by the impact on the law of advanced science and technology.”

Ibid., 22. See also  Berman, Harold, Law and Revolution II, Harvard University Press, Cambridge, 

2003.

Pound, Roscoe, Interpretations o f  Legal History, 1, 144, cited in Brierly, JL, ‘T he Shortcomings 

of International Law” 5 British Yearbook o f  International Law  4 (1924) 8.

Pound, Roscoe, Philosophy o f  Law, revised ed., Yale University Press, 1954, 47.
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duality in a more positive and progressive light; law must both maintain existing 

values of civilisation and must also create new ones. After reviewing contemporary 

developments, Brierly hazards the suggestion that “international law has in great 

part neglected one side of this twofold function; it has aimed at stabilizing without 

sufficiently providing for the growth of international society; it has attempted to 

maintain existing values, but rarely to create new ones”.'^^

Despite undeniable progressions since the time of Brierly’s article, 80 years 

on international law continues to contribute insufficiently towards the creation of 

new values, its practitioners often failing to remember that the function of 

international law is not only to meet what prevailing opinion conceives to be the 

needs of society, but also to contribute towards constituting that opinion. As Rene- 

Jean Dupuy has noted, “ [fjuturology is not the jurist’s favourite ground. Inclined by 

his training to interpret rules authenticated by a text or sanctioned by long usage, he 

gladly reconstitutes their past. His approach is naturally retrospective. Prospects 

worry him, the thought de lege ferenda  is suspicious to his positivism”. T h i s  

failing, it is argued, results from the neglect of theory, and justice theory in 

particular, by international lawyers, due in turn to the continued dominance of the 

realist tradition of international relations, scepticism or self-doubt as to the character 

of international law as “law”, and the more general failure of political philosophy to 

engage in institutional moral reasoning.

W hat makes the failure to address such questions all the more surprising is 

the commitment that most international lawyers openly display towards a reformist 

political agenda. Koskenniemi, for example, notes how pursuing international law 

as a profession simultaneously seems to opt for global governance over national 

sovereignty, integration over independence, and other such objectives “vaguely 

linked with Grotian humanism, Kantian cosmopolitanism and W ilson’s 

institutionalist faith” . I n d e e d ,  it has been noted that unlike, say, personal injury or

Briefly, James Lorimer, “The Shortcomings of International Law” 5 British Yearbook o f  

International Law  4 (1924) 8-9.

Dupuy, Rene-Jean, “The Future o f International Law in a Multicultural World. Conclusions of the 

Workshop”, Academ ie de D roit International 469 (1983), 478.

Koskenniemi, Martti, “Between Commitment and Cynicism; Outline for a Theory o f  International 

Law as Practice”, in Collection o f  Essays by Legal A dvisers o f  States, Legal A dvisers o f
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commercial lawyers, international lawyers tend to think of their field as a good in 

itself, and enjoy a “pleasurable sense of internationalist virtue that comes with being 

an international lawyer”. T h i s  attitude of “commitment” to international law 

entails an activist, “programme model” of the relationship between theory and 

practice, whereby practice is seen as the implementation of normative ideals about 

the nature of world society. As Jeffrey Lehman elegantly states,

“Why do many of us want to study foreign laws and international 

institutions? Why do we want to understand the norms that shape the 

behaviour of nations? ... No doubt one reason is comparativist. ... Yet I 

think an even more significant reason is fundamentally humanist. Even 

while we respect the legal importance of state borders, a core part of us 

subscribes to a “community” that includes all human beings .... Francis 

Allen described law as “a path to the world”, and his words may be read 

literally as well as metaphorically.”

Countering this public psychological position of commitment, however, is 

an equally powerful and more private attitude of “cynicism”, reflecting a “reactive 

model” of theory as an instrument for responding to practical contingencies. This 

passive, “more humble understanding”, views international law as:

“a rather marginal professional technique and culture, at best a handmaid to 

the national political leader or the colleague in a foreign ministry’s operative 

divisions, with little connection to the philosophical tradition from which it

International Organisations and Practitioners in the F ield o f  International Law, United Nations, 

New York, 1999 ,495 ,496 .

Wrange, Pal “An Open Letter to My Students. Theory, Practice and Life in International Law”, 

65 N ordic Journal o f  International Law  569 (1996), 570; Charlesworth, Hilary, “International Law; 

A Discipline of Crisis” 65 Modern Law Review  377 (2002), 392.

Lehman, Jeffrey, “M essage from the Dean”, 40 L Quadrangle Notes 1 (1997), 2, cited in 
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claims to emanate or the academic theory that aims to articulate it as a system

of general principles.”

Whereas Koskenniemi argues that a dialectic between commitment and 

cynicism is an inevitable part of the psychological reality of being an international 

lawyer, from which there is no escape or middle position, it is suggested here that a 

more hostile attitude towards a cynicism based on self-doubt, if not a mild form of 

self-hate, is called for. W hile one need not go so far as Allott in claiming that the 

function of the international lawyer is to change the course of human history, it is, at 

least, a more promising starting point, particularly when change is so obviously 

needed.'^* Practitioners of international law must constantly guard against their 

inner-demons and self-doubts overcoming their commitment to a reformist 

international agenda -  a commitment which probably drew them to the discipline of 

international law in the first place and to which, therefore, they have a certain 

obligation to protect and to maintain.

As long ago as 1974, Richard Falk expressed the belief that a “drastic 

modification” o f the world order was underway as a result of growing 

interdependence and “recurrent failure to satisfy basic human needs” . 

International lawyers would have a role to play in this transition only if “they 

become sensitive to the wider process of change underway in international society 

and, more controversially, if they give self-conscious support to a set of world order 

goals that structure both the means and the ends o f the transition” . “Unless 

international lawyers become actively conscious of the positive central guidance 

options that exist”, argued Falk, “their principal role will be to serve those 

international actors who currently control behaviour and who are characteristically 

tending toward exploitative and dangerous patterns o f adaptation to the mounting

Ibid.

Allott, Philip, “N ew  International Law; The First Lecture of the Academic Year 20—” in Allott, 

Philip, Theory and International Law: An Introduction, British Institute o f International and 
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Falk, Richard, “A N ew  Paradigm for International Legal Studies; Prospects and Proposals”, 84 

Yale Law Journal 967 (1975) 967.
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transitional pressures” .M o r e o v e r ,  he considered that an alternative order must be 

premised upon “an affirmation of the wholeness of the planet and the solidarity of 

the human species” . S u c h  an order could bring about “a rearrangement of power, 

wealth, and authority that would be more beneficial than anything the world has 

heretofore known”.

Considerably earlier, in his 1933 work, The Function o f  Law in the 

International Community, Hersch Lauterpacht made a striking call to international 

lawyers to become more than mere caretakers of monuments, noting that “the desire 

of generations of international lawyers to confine their activity to a registration of 

the practice of States has discouraged any determined attempt at relating it to higher 

legal principle, or to the conception of international law as a whole” . “Only the 

current personification of the metaphysical State” argued Lauterpacht, supported by 

the questionable doctrine of States as the sole subjects of international law, “enables 

writers to assert and justify the possibility of human beings ... adopting 

fundamentally differing standards of order and justice in different spheres of 

a c t i o n . L i k e  Allott today, Lauterpacht saw no reason why international law 

ought not to pursue the same ends as any domestic legal system, holding to the view 

that,

“[t]he more international law approaches the standards of municipal law, the 

more it approximates to those standards of morals and order which are the 

ultimate foundation of all law ... It is better that international law should be 

regarded as incomplete, and in a state of transition to the finite and 

attainable ideal of a society of States under the binding rule of law, as 

generally recognised and practised by civilised communities within their 

borders, than that, as a result of the well-meant desire to raise its formal

Falk, Richard, “A New Paradigm for International Legal Studies; Prospects and Proposals”, 84 

Yale Law Journal 967 (1975), 970.

Ibid., 973.
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Lauterpacht, Hersch, The Function o f Law in the International Community, Clarendon Press, 
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authority qua law, it should be treated as the perfect and immutable species 

of a comprehensively diluted genus proxium.”

It was noted above that whenever an entrenched and routinised asymmetry 

emerges between suffering and responsibility for its production, the time for the 

exposure of contingencies is clearly upon us. Given the depth of transnational 

inequality outlined in chapter one, and given the contributing role of international 

law in maintaining such inequalities as was argued for above, it is submitted that 

international lawyers must leam to feel less self-conscious about challenging what 

appear to be immovable conceptions. Furthermore, it must be appreciated that 

failure to question or to challenge accepted norms is often merely to be blind to the 

role of theory, to settle for quibbling in the details of past works. As Allott implores 

in his preface to The Health o f  Nations, international lawyers should dare to think 

anew, for the future progression of international law depends on its practitioners 

heeding what Chimni identifies as the urgent need to devote greater attention 

towards theoretical practice with the eventual aim of developing an epistemology of 

international law which forms an integral part of a rational outlook towards 

s o c i e t y . F o r ,  as Gerald Fitzmaurice once observed,

“ [t]he public, or at any rate the more enlightened section of it, expects the 

international lawyer to stand up for what is abstractly right and just, and they 

seem to expect this far more than they expect it of a lawyer practising in the 

domestic field. I think there is a sound basis for this differentiation, because 

in the domestic field, courts and exist, to whom questions of justice can be 

safely left. This sets the practising lawyer free to act in the best interest of 

his client. ... In the international field, however, the situation is quite 

difference ... and if international lawyers themselves do not view their

Ibid., 432. In the international relations field, Andrew Linklater had argued in a similar vein that 

the development o f international relations necessitates “the transference o f understandings o f social 

relations from their original domestic setting to the international arena”. Linklater, Andrew, Men and  

Citizens in the Theory o f  International Relations, Macmillan, London, 1982, 193.

Chimni, BS, International Law and World Order. A Critique o f  Contem porary Approaches, Sage 

Publications, London, 1993, 17.
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subject from the angle of right and justice as well as strict legality, no one 

will.”

A critical eye must be cast upon the founding assumptions of international 

legal theory in order to avoid confusing the “chronicling of events” with the 

“critical exposition of rules of conduct worthy of the name of law”, and so as not to 

present “transient manifestations of immaturity” as the inescapable nature of 

t h i n g s . F o r ,  it is only by revealing the contingent nature of rules that the way is 

paved for their alteration. Furthermore, in order to ensure that such change is for the 

better, international lawyers ought to, in the words of Falk, “give self-conscious 

support to a set of world order goals that structure both the means and ends of the 

transition”.

The core argument of this and the preceding chapter has been that, in order 

to redress the contributory role of international law in maintaining an unjust global 

order, international lawyers must increase their engagement with justice theory so 

as to give greater consideration to the particular ends which international law ought 

to serve. In the following chapter, an attempt will be made to reveal the greatest 

contingent assumption of all -  the deontological status afforded to the sovereign 

state.

Fitzmaurice, Gerald, unpublished address, cited in a document submitted by the United Kingdom 
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Chapter Three

The Communitarian Sovereign State

'"We d o n ’t catch hold o f  an idea, rather the idea catches hold o f  us and 

whips us into an arena so that we, forced  to be gladiators, fig h t fo r  it.” '

3.0 Introduction

The case was made that severe and persistent transnational inequality is one of, if 

not the most pressing moral and political issues o f our time, and that the processes 

of globalisation which are weakening the boundaries between the foreign and the 

domestic, serve only to heighten the moral imperative to reconsider our obligations 

to those who are in need beyond our borders. As the present age is a time that is 

both conducive to, and in urgent need of, meaningful change, it was submitted that 

there is an imperative to overcome our contemporary reluctance to engage with 

utopias and alternative visions. An optimistic Grotian / Lauterpachtian stance 

towards progress based on rationalism and involving a faith in an architectonic 

development towards a better future was encouraged. The further argument was 

made that in order to redress the contributory role o f international law in 

maintaining an unjust global order, international law must increase its engagement 

with justice theory so as to give greater consideration to the particular ends which it 

should seek to serve. Following Martti Koskenniemi, it was claimed that as soon as 

a structural bias within any institutional context begins to work in favour of the 

privileged, to the detriment o f the disenfranchised, the bias becomes a problem in 

need of redress through “the demonstration of the contingency of the mainstream 

position ... as a prologue to a political critique of its being an apology of the 

dominant forces” .

' Heinrich Heine, quoted in Funder, Anna, Stasiland, Granta, London, 2003, 247.

 ̂ Koskenniemi, Martti, From A pology to Utopia, Reissue, Cambridge University Press, Cambridge, 

2005, 608-9. Emphasis added. For a detailed exploration of how law can be viewed as a mechanism  

for organising irresponsibility that sustains complicity in human suffering see Veitch, Scott, Law and 

Irresponsibility, On the Legitimation o f  Human Suffering, Routledge, Abingdon, 2007.
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Picking up on this challenge, the present chapter will focus on revealing the 

contingent nature of international law ’s foundational assumption, namely the 

communitarian sovereign state, which has come to obtain the status of a privileged 

ontology, while the following chapter will present cosmopolitanism as a possible 

alternative way in which to think about organising international affairs.

An excess of terminology clutters the field of international relations, making 

the categorisation of views unduly complex. For example, whereas Martin W ight 

differentiates between Kantians (revolutionists), Grotians (rationalists) and 

Hobbesians (realists), Charles Beitz uses the terminology of cosmopolitanism, 

international scepticism and the morality of states.^ Jon Mandle, on the other hand, 

distinguishes between cosmopolitanism, realism and nationalism, Brian Barry 

between cosmopolitanism, nationalism and statism, while Simon Caney goes one 

further, pitting cosmopolitanism against realism, nationalism and the society of 

states tradition.

In an effort to clear the field, Chris Brown employs only two terms, 

bundling all respective subsets together within the twin broad churches of 

“cosmopolitanism” and “communitarianism”. In some general respects, this 

categorisation displays a resemblance to the solidarity/objectivity duality 

expounded by Richard Rorty, with cosmopolitans seeking to shed parochialism for 

more abstract universals, while communitarians content themselves with different 

versions of self-determination in the international and domestic realms. Reacting to 

the attempts by John Rawls and others to universalise liberal theories of justice, 

communitarians counter that given the realities of human societies as concentrated 

in particular communities and confined localities, any conclusions reached “would 

have to be considered in terms so abstract that they would be of little use in thinking 

about particular distributions” .̂  Heinrich Laube captures the essence of these 

opposing approaches when he caricatures patriotism as “one-sided and petty, but it

 ̂ Wight, Martin, International Theory, Leicester University Press, Leicester, 1991; Beitz, Charles, 

P olitical Theory and International Relations, Princeton University Press, Princeton, 1979.

Mandle, Jon, G lobal Justice, Polity Press, Cambridge, 2006; Barry, Brian, “Statism and 

Nationalism: A Cosmopolitan Critique”, in Shapiro, Ian and Brilmayer, Lea eds.. G lobal Justice, 

Nomos XLI, New York University Press, N ew  York, 1999, 12; Caney, Simon, Justice Beyond  

Borders, Oxford University Press, Oxford, 2005.

 ̂Walzer, Michael, Spheres o f  Justice, Blackwell, Oxford, 1983, 8.
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is practical, useful, joyous and comforting”, whereas cosmopolitanism is “splendid, 

large, but for a human being almost too large; the idea is beautiful, but the result in 

this life is inner anguish” .̂

According to Brown, this dual classification is more or less inclusive for the 

modem age, since “all variants of international relations can be seen as falling into 

one or other camp without too much violence being done to the intentions of the 

theorist” .̂  “If there is one general theme which runs through contemporary political 

theory”, claims Andrew Vincent, “it is the contrast between particularist nationality 

and universalist cosmopolitanism ”.

How are we to explain a high degree of tolerance for the widespread 

transnational inequality outlined in chapter one, or what Andrew Linklater more 

generally refers to as “intersocietal estrangement”?  ̂ If, as Thomas Pogge suggests, 

its acceptance is incompatible with our “firmly entrenched moral convictions about 

interpersonal morality and domestic justice” , how do we cope with the apparent 

inconsistency? Why do our moral obligations end at the border post, permitting us 

to tolerate abroad what we do not tolerate at home? Answers to such questions lie 

partly in the fact that, as Fernando Teson states, there is a “dual paradigm for the 

ordering of individuals: one domestic, the other international” . T h e  result o f this 

bifurcation, claims Philip Allott, is that

 ̂ Laube, Heinrich, D as junge Europa, volume 1, Athenaum, Frankfurt, 1973, 88, 131, cited in Beck, 

Ulrich, Cosmopolitan Vision, Polity Press, Cambridge, 2006, 1.

’ Brown, Chris, International Relations Theory, Columbia University Press, N ew  York, 1992, 27. 

See Thompson, Janna, Justice and World Order: A Philosophical Inquiry, Routledge, London, 1992, 

where a similar approach is adopted, and Scheffler, Samuel, “Liberalism, Nationalism and 

Egalitarianism” in McKim, Robert and McMahan, Jeff eds.. The M orality o f  Nationalism, Oxford 

University Press, Oxford, 1997, 191, where criticisms o f liberalism are discussed under the rubric of 

“particularism” and “globalism ”.

* Vincent, Andrew, N ationalism and Particularity, Cambridge University Press, Cambridge, 2002, 

191.

’ Linklater, Andrew, Men and Citizens in the Theory o f  International Relations, 2"‘‘ ed., Macmillan, 

London, 1990, 12.

Teson, Fernando, “The Kantian Theory of International Law”, 92 Columbia Law Review  53 

(1992), 53.
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“the human species Uves in two separate mind-worlds, two forms of human 

reality, one societal and one pre-societal, one highly specialised and one 

barely socialised, one primitive and one sophisticated. We live with two 

conceptions of justice, two conceptions of social justice, two conceptions of 

morality, two conceptions o f law, two conceptions o f public order and of 

public administration, and two conceptions of social organisation, one 

internal and the other external.” "

A clue to explaining this marked duality may be provided by Richard 

Rorty’s explanation that there are two ways in which humans, by placing their lives 

in a larger context, seek to give meaning to their lives. The first, reflecting a desire 

for solidarity, involves telling stories of their contribution to a community. The 

second, reflecting a desire for objectivity, involves describing oneself in immediate 

relation to a nonhuman reality. Whereas those seeking objectivity distance 

themselves from actual persons, situations, places, by attaching themselves to a 

concept capable of description without reference to any particularities, those 

seeking solidarity are unconcerned with the relation between the practices of their 

own community, and the practices of those outside of that community.'^ Aspects of 

the dichotomy between objectivity and solidarity are replicated in the tensions 

between liberalism and nationalism, universalism and particularity, 

cosmopolitanism and communitarianism.

We are the heirs, suggests Rorty, of the Enlightenment objectivist tradition 

of a search for truth,

“which centres around the assumption that we must step outside our 

community long enough to examine it in the light of something which 

transcends it, namely, that which it has in common with every other actual 

and possible human community. This tradition dreams of an ultimate 

community which will have transcended the distinction between the natural

"  Allott, Philip, The Health o f  Nations, Cambridge University Press, 2002, 58-9.

Rorty, Richard, Objectivity, Relativism and Truth, Philosophical Papers Volume 1, Cambridge 

University Press, Cambridge, 1991, 21.
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and the social, which will exhibit a solidarity which is not parochial because 

it is the expression of an ahistorical human nature.”

It is this tradition that provides us with the comfort that our very membership of the 

human race affords us with certain “rights” .’'*

Pragmatists such as Rorty reject the need for an epistemology and so seek to 

reduce objectivity to solidarity, whereby “the consensus of a community rather than 

a relation to a nonhuman reality is taken as central” .'^ The suggestion that we 

should regard the only foundation for our sense of community as being the “shared 

hope and the trust created by such sharing” is said to be made, not as “a corollary of 

a metaphysical claim that the objects in the world contain no intrinsically action- 

guiding properties, nor of an epistemological claim that we lack a faculty of moral 

sense” , but rather as a practical means of avoiding the resentment that arises from 

the realisation that “the Enlightenment’s search for objectivity has often gone 

sour”.'^ Yet, despite claiming agnosticism towards epistemology, of wanting to 

“change the subject”, Rorty nevertheless asserts that the notion of a natural 

relevance dictated by human reason rather than the needs of any given community 

is “no more plausible or useful than that of a God whose will can be appealed to in 

order to resolve conflicts between communities” .

W hatever desire the pragmatist may have for objectivity is not, says Rorty, a 

desire to escape the limitations of one’s own community, but rather the desire to

Ibid., 21.

Ibid., 3 \ .

Ibid., 23.

Ibid., 33.

Rorty, Richard, “Justice as a Larger Loyalty”, in Cheah, Pheng and Robbins, Bruce eds., 

Cosmopolitics, University o f Minnesota Press, Minneapolis, 1998, 45, 56. According to Rorty, 

“[wjhen [pragmatists] suggest that we not ask questions about the nature o f Truth and Goodness, 

they do not invoke a theory about the nature of reality or knowledge or man which says that “there is 

no such thing” as Truth or Goodness. They would simply like to change the subject.” Rorty, Richard, 

Consequences o f  Pragm atism , Harvester Press, Brighton, 1982, xiv. More forcefully, Alexander 

Herzen emphatically dism isses the term “humanity” as “most repugnant”, for it “expresses nothing 

definite and only adds to the confusion of all the remaining concepts a sort o f piebald demi-god”. 

Herzen. Alexander, My Past and Thoughts, University o f California Press, 1999, 523, cited in Gray, 

John, Al Qaeda and What It M eans to be M odern, Faber and Faber, London, 2003, 1.
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maximise intersubjective agreement, “to extend the reference of “us” as far as we
t Q

can”. Nevertheless, it is conceded by pragmatists that by emphasising solidarity, 

they can be criticised for ethnocentrism, for taking their community too seriously. 

By seeking to divide humanity into those with whom we share sufficient beliefs as 

to make “fruitful conversation” possible and to whom, therefore, we must justify 

our beliefs, and the rest, pragmatism has very significant exclusionary effects.*^ It 

consolidates within, while expressing indifference as to the fate o f those outside 

(and, as a consequence, frequently without). Moreover, the argument can be made 

that despite claiming to wish to extend the scope of agreement as far as possible, the 

founding assumption that obligations are confined to those with whom we share 

sufficient common beliefs so as to enable fruitful conversation simply begs the 

question. For example, as Anthony Payne notes, there is a strong case that 

underpinning what is perceived as tensions in Christian-Muslim relations following 

11 September 2001 is, in fact, the more fundamental divide between richer and 

poorer parts o f the world, in broad t e r m s . F o r  some, this divide is seen as 

exacerbating tensions in the current age of the “W ar on Terror” in a manner similar 

to which it inflamed capitalist-communist relations during the Cold War. Perhaps 

the conversation proves to be unfruitful for the very reason that we have excluded 

those with whom we attempt to converse from the remit of our concern.

Rorty rejects the Kantian view of a universal moral obligation to respect 

human dignity, a form of justice based upon reason, and instead, like Michael 

Walzer, sees justice as a form of concentric circles of loyalty based upon sentiment. 

Rather than regarding each person as having a unique virtue as a result of their mere 

humanity and their abihty to reason, Rorty views the person as the centre of 

“narrative gravity”, whereby a plurality of narratives affords to each person a 

multitude of moral identities, giving rise to moral dilemmas.^’ Consequently,

Rorty, Richard. Objectivity, Relativism and Truth, Philosophical Papers Volume 1, Cambridge 

University Press, Cambridge, 1991, 23.

”  Ibid., 30.

Payne, Anthony, The G lobal Politics o f  Unequal Development, Palgrave, Basingstoke, 2005, 3. 

See also  Linklater, Andrew, “Unnecessary Suffering” in Booth, Ken and Dunne, Tim eds.. Worlds in 

Collision, Palgrave Macmillan, Basingstoke, 2002, 303, 310.

Rorty, Richard, “Justice as a Larger Loyalty”, in Cheah, Pheng and Robbins, Bruce eds., 

Cosmopolitics, University o f Minnesota Press, Minneapolis, 1998, 45, 48.
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humanity alone is too weak a force to generate sufficient solidarity: “we cannot

resolve conflicting loyalties by turning away from them all toward something
22categorically distinct from loyalty -  the universal moral obligation to act justly” . 

For W alzer too, we are a “divided s e lf ’, divided amongst different interests and 

roles, different identities and different values, principles and ideals. As such, we are 

best accommodated by different versions of self-determination in domestic and 

international society.^^ Accordingly, for classical pluralists, nationalists and 

communitarians such as David Miller, Charles Taylor, Robert Jackson or Michael 

W alzer, the bifurcation of the world into separate mental and physical realms is said 

to reflect the reality of human existence, in that it is the state alone that can provide 

the environment in which individual rights may be realised and moral obligations 

develop.*"'

It is with critically assessing the bifurcated mindset o f communitarianism 

that this chapter is primarily concerned. Through a number of incremental steps, the 

chapter aims to serve as an initial barrage intended to soften up the traditional 

dominance of state sovereignty and to loosen its grip on thinking about international 

law. For, it is the very dominance of state sovereignty, together with the aversion to 

change and to theory outlined in the previous chapters, which renders such a 

discussion necessary. To this end, the present chapter will begin by offering a 

critique o f the three justificatory arguments most commonly summoned in defence 

of state sovereignty as traditionally understood: (i) social contract theory; (ii) the 

idea of justice as sovereign, and (iii) common sense morality {section 3.1). It will be 

claimed that key features of each of these justifications are facing growing 

empirical challenges that, in turn, have led to convincing theoretical alternatives 

which leave the inadequacies of the state more exposed than ever before. Following

Robbins, Brace, “Introduction Part I; Actually Existing Cosmopolitanism” in Cheah, Pheng and 

Robbins, Bruce eds., Cosm opolitics, University o f Minnesota Press, Minneapolis, 1998, 1, 4; Rorty, 

Richard, “Justice as a Larger Loyalty”, in Cheah, Pheng and Robbins, Bruce eds., Cosm opolitics, 

University o f Minnesota Press, Minneapolis, 1998, 45, 49.

Walzer, Michael, Thiel: and Thin, University of Notre Dame Press, Notre Dame, 1994, 103.

Miller, David, On N ationality, Clarendon Press, Oxford, 1995; Taylor, Charles, The Ethics o f  

Authenticity, Harvard University Press, 1992; Jackson, Robert, The G lobal Covenant, Oxford 

University Press, Cambridge, 2000; Walzer, Michael, Thick and Thin: M oral Arguments a t Home 
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Sebastien Jodoin, it will then be argued that an ontology of statehood in fact 

constitutes international law, such that international law has become subject to the 

law of statehood, rather than the other way round, thereby subordinating ethics to 

ontology {section 3.2). Jodoin makes the important point that, while states clearly 

matter, international lawyers should be willing to reconsider the state from an 

ethical rather than an ontological point of view. In particular, it is suggested that 

international lawyers should seek to expand the field of application of protections 

afforded to individuals regardless of their status in relation to particular closed 

societies.

Given the important role that it plays in any attempt to dereify the state, a 

brief deviation will be taken in order to explain the importance of the rise of 

constructivist theories of international relations and to justify their application in the 

place of neorealist understandings of the sovereign state {section 3.3). Certain 

similarities between neorealist thought and Jodoin’s claim of an ontology of 

statehood constituting international law will be identified and two techniques of 

constructivism will be particularly highlighted, namely the idea of the state as a 

“social kind” and the concept of reflexivity and constitutional design. It will be 

argued that constructivism has the potential to impact upon, and become a method 

of, international law. Finally, the chapter will end with an effort to apply 

constructivist theory to the sovereign state with the aim of demonstrating that, as a 

contingent social kind, sovereignty is susceptible to progressive change {section 

3.4). The claim will be made that, contrary to the common assumption of many 

international lawyers, sovereignty is not in fact a self-referential, independent value, 

but rather is embedded within what Christian Reus-Smit terms “constitutional 

structures”, made up of; (i) a dominant belief about the moral purpose of the state; 

(ii) an organising principle of sovereignty, and (iii) a systematic norm of procedural 

justice. Crucially, all three components change considerably over time, thereby 

allowing for the possibility in revolutions in sovereignty, to use Daniel Philpott’s 

term (an aspect which will be returned to in chapter four when considering the rise 

of the liberal state). Once its contingent nature has been revealed, it becomes 

apparent that the Westphalian version of the sovereign state as archetypical 

particular is by no means the only version of the state that is capable of being 

sustained, leaving open the possibility of a concept of statehood which includes a 

greater cosmopolitan sentiment.
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3.1 The State

It has been remarked that just as the last thing a fish would discover is water, for 

humankind it is the state; for such is the status o f sovereign statehood in 

contemporary political thought that it is seen by many as almost exogenous, an 

external given, or deontological, naturally right.^^ As the polis p a r  excellence -  the 

organising principle which com es closer to enjoying universal explicit assent than 

any other such principle in history -  state sovereignty loom s large over the field of 

international relations theory and constitutes one o f  the fundamental principles o f  

international law.^^ It seems, says Ian Ward, “to be part o f the jurisprudential 

furniture, a maddening indefinable presence, always slipping in and out o f reach, 

but always there, grinning away, comfortable in its elusiveness”.̂ ^

Brow n, Peter and Shue, Henry eds.. Boundaries. N ational Autonom y and  its Lim its, Rowm an and 

L ittlefield, New Jersey, 1981, ix.

Feldm an, Noah, “C osm opolitan Law ?”, 116 Yale Law Journal 1022 (2007), 1028; Philpott, 

D aniel, R evolutions in Sovereignty, Princeton U niversity  Press, N ew  Jersey, 2001, 75-122. 

A ccording to D anieie A rchibugi, “[n jever in the history o f  the human race has there been such a 

successful structure, one w hich has, de fac to , becom e o f crucial im portance to all the inhabitants o f 

the planet. No single religion -  not even all the religions put together -  has ever held as much pow er 

as the w orld ’s states possess today.” A rchibugi, Danieie, “C osm opolitical D em ocracy"4 New Left 

Review  137 (2000), 137.

W ard, Ian, “The End of Sovereignty and the N ew  H um anism ” , 55 Stanford Law  Review  2091 

(2002-2003), 2091. See Onuf, N icholas, “Sovereignty: Outline o f a C onceptual H istory” , 16 

A lternatives  425 (1991). For a detailed history of the concept see  van K leffens, EN, “Sovereignty in 

International Law ” 82 R ecueil des C ours A cadem ie de D roit International 5 (1953), for whom,

“The very w ord sovereignty has a majestic ring. It conjures up mental pictures o f  the rise 

and fall o f m ighty states, republics, kingdom s, em pires, the vision o f  a pageant o f history. 

... It has to do with an undefinable essence we all know , yet cannot lay our hands upon; 

pow er, and the forces involved often as trem endous as the consequences resulting from 

their dread interaction. M oreover, this subject is profoundly hum an, and, being hum an, not 

alw ays perfectly edifying; it is, in fact, an endless exhibition of ideals and knavery, of 

passion and calculation, o f devotion and cupidity. A bove all, like any real tragedy, it 

conveys a sense o f the inevitable: given the elem ents involved, and no m atter how good the 

intentions o f  some o f those concerned, the result was w hat in the im perfect sphere o f hum an 

lim itation it w as ordained to be. O ver it, and in refulgent contrast w ith it, stand, sublim e and 

unfathom able, the eternal purposes of divine providence.”
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The general acceptance that the earth should be divided into discrete 

territorial units, over which a government exercises substantial (relatively 

unfettered) authority and the borders of which confine our moral and legal 

commitments, has been said to reflect “one particular and highly significant effect 

of the modem state system, that is, its role in shaping peoples’ thinking about the 

geographical structure and organization of the world” .̂ * As Hedley Bull remarks, 

one reason for the vitality of the states system is the tyranny of the concepts and 

normative principles associated with it.^^ This domination of the political 

imagination has led to the commonplace assumption that the structure of 

international society is unalterable, necessary and natural, an assumption which in 

turn “consistently overwhelm[s] contrary efforts to insist on the importance and 

desirability of constructing by stages an effective and humane international legal 

order” .^° In other words, the dominance of state sovereignty has clouded our 

“horizons of expectations” , the limits to the field of action in which it is seen as 

possible to change human affairs, thereby restricting our choice o f available 

futures.^' As a claim to be something that simply is, sovereignty “works so as to

Ibid., 8.

Murphy, Alexander, “The sovereign-state system as political-territorial ideal; historical and 

contemporary considerations” in Biersteker, Thomas and Weber, Cynthia, eds.. State Sovereignty as 

a Social Construct, Cambridge University Press, 1996, 82.
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obligations among citizens”. Sypnowich, Christine, “Cosmopolitans, cosmopolitanism and human 

flourishing” in Brock, Gillian and Brighouse, Harry eds., The Political Philosophy o f  

Cosmopolitanism, Cambridge University Press, Cambridge, 2005, 55.

Wight, Martin, “Why Is There No International Theory?” in Butterfield, Herbert and Wight, 

Martin, eds.. Diplom atic Investigations, George Allen and Unwin, London, 1966, 21, 23; Falk, 

Richard, “Reframing the Legal Agenda o f  a World Order in the Course o f  a Turbulent Century” in 

Falk, Richard, Ruiz, Lester Edwin, and Walker RBJ, eds., Reframing the International, Law, 

Culture, Politics, Routledge, New York, 2002, 46.

Toulmin, Stephen, Cosmopolis. The Hidden Agenda o f  M odernity, University o f  Chicago Press, 

1990, 2.
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affirm the impossibility of any other way of being” .^“ For, the precise point of 

portraying sovereignty as “the inevitable destination of a road already travelled” is 

“to make it as difficult as possible to imagine any other alternative, ... any 

possibility of becoming otherwise” .A c c o rd in g ly ,  as Sebastian Jodoin remarks, 

what is most remarkable about the debate over state sovereignty is not so much its 

durability in the face of the proliferation of transnational and subnational 

phenomena, “but rather its resilience as a dominant category of human thought” .̂ ^

As will be seen in the following chapter, although cosmopolitans may be 

willing to acknowledge that the state performs a certain useful function, for them it 

nevertheless remains an irrationality that requires constant questioning.^^ For the 

numerous subsets of labels that come under the umbrella of communitarianism, 

however, it is through the concrete reality of a particular bounded community that 

individuals give meaning to their lives. The significance of the “special case” that is 

the “closed system isolated from other societies”, Rawls declares in A Theory o f  

Justice, “is obvious and needs no explanation.”^̂  For, as David M iller argues, it is 

only in certain contexts that justice assumes the form of a principle o f equal 

treatment and, in this regard, “ the relationship between citizens of a nation-state is 

especially important” .̂ ’ However, as Gillian Brock and Harry Brighouse have 

pointed out, while there is nothing wrong with Rawls making simplifying 

assumptions for the sake of developing a theory, those assumptions have gone on to 

frame the “subsequent development of political philosophizing in such a way that 

issues of international ... justice remained at the margins o f debate” .̂ *

Walker, RBJ, “After the Future; Enclosures, Connections, Politics” in Falk, Richard, Ruiz, Lester 

Edwin, and Walker RBJ, eds.. Refraining the International, Law, Culture, Politics, Routledge, New  

York. 2002, 5, 6.
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^  Jodoin, Sebastien, “International Law and Alterity: The State and the Other”, 21 Leiden Journal o f  

International Law  1 (2008), 2.
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Rawls, John, A Theory o f  Justice, Harvard University Press, Cambridge, 1971, 457.

Miller, David, Citizenship and N ational Identity, Polity Press, Cambridge, 2000, 197.
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It goes without saying that, as the most successful organising principle in 

history, the concept of sovereign statehood has a number of strongly developed 

theoretical foundations. However, within the variety of arguments put forward in 

justification of the state one frequently detects, in some guise or another, the 

presence of one of three founding ideas, namely; (i) social contract theory; (ii) the 

idea of justice as sovereign, whereby the possibility of justice is regarded as being 

dependent upon the existence of an authoritative sovereign; or (iii) common sense 

morality. As a result of some form of either one or a combination of these 

arguments, communitarians arrive at the view that, in general terms, discussions of 

justice presuppose the existence of a bounded community. Each of these concepts 

will be critically considered in turn.

(i) Contract Theory

A  common way in which communitarians seek to justify the primacy of the state is 

by explaining the significance of closed societies in contractual terms that evoke 

groups of rational individuals associating together for their mutual advantage, and 

which, in its contemporary form, is most closely associated with the work of John 

Rawls. Contractarian theory can be employed for a number of purposes, from 

determining governmental or sovereign legitimacy to outlining the nature of 

political obligation and providing general schemes of social justice. As a result, and 

despite having the appearance of a remote academic or philosophical exercise, 

social contract theory has been observed to exert “an indirect but significant 

influence on practical politics” and a “deep and broad influence in our political 

life”.̂  ̂As Nussbaum notes, images of who we are and why we got together in the 

first place “shape our thinking about what political principles we should favour and 

who should be involved in their framing”.'**̂ Furthermore, the fundamental

Mapel, David, “The Contractarian Tradition and International Ethics” in Nardin, Terry and Mapel, 

David eds.. Traditions o f International Ethics, Cambridge University Press, Cambridge, 180; 

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007,4.

Nussbaum, Martha, Frontiers o f Justice, Harvard University Press, Cambridge, 2007, 4.
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contractarian notion that we ought to expect to profit from our cooperation with 

others is said to have an “untold influence on public debate” .'*’

As is well known, contractarian theory is a rights-based theory based upon 

the idea of either the express or, more usually, the hypothetical agreement or 

consent of the participants in a given society. As Kant argued, even if it is regarded 

as a fiction, as “an idea of reason” the social contract provides a framework by 

which to formulate laws to regulate a society “in such a way that they could have 

been produced by the united will of the whole nation” ."*̂  Importantly however, 

contract theories must also provide a normative theory that, in advance of any 

institutional or political arrangements, ascribes to individuals a certain moral 

standing such as to entitle them to be heard, together with a description of the 

circumstances pertaining in the original position at which consensus is achieved. 

David Maple suggests that the structure of all contractarian arguments can in fact be 

broken down into three distinct elements: a description of the “circumstances of 

justice” ; a description of the moral constraints built into the initial contractual 

situation and finally, a theory of rational choice.'*^

In the case of Rawls, the circumstances of justice closely mirror those 

propounded by David Hume in A Treatise on Human Nature. Like Hume, Rawls 

regards the objective circumstances of justice as requiring that the capacities of 

those involved are sufficiently comparable that no one among them can dominate 

the rest.'^ In an international context, Nussbaum considers such a requirement as 

deeply problematic from the point of view of excluding developing states from the 

possible application of the theory o f justice at the international level. Given the 

wide disparities in wealth and power between states, to assume a degree of equal

Nussbaum, Martha, “Beyond the social contract; capabilities and global justice” in Brock, Gillian 

and Brighouse, Harry eds.. The P olitica l Philosophy o f  Cosmopolitanism, Cambridge University 

Press, Cambridge, 2005, 196, 198.

Kant, Immanuel, On the Common Saying ‘This m ay be true in theory, but it does not apply in 

p ra c tice ’ (1793) in Reiss, Hans ed., K an t’s P olitical Writings Nisbet, HB trans., 2"‘* ed., Cambridge 

University Press, Cambridge, 1991, 79.
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capacity is “to assume something so grossly false of the world as to make the 

resulting theory unable to address the world’s most urgent problems”/^

A prior normative theory is provided by what Rawls terms a “thin” theory of 

the good, which in turn informs a prior theory o f right, while his description of the 

initial situation famously takes the form of the “veil of ignorance”. Seeking to 

nullify the “accidents of natural endowment and the contingencies of social 

circumstance ... that seem arbitrary from a moral point of view” so as to achieve a 

“symmetry o f everyone’s relations to each other”, Rawls sets out to describe an 

original position in which no one shall be “advantaged or disadvantaged by natural 

fortune or social circumstances in the choice of principles” .'*̂  According to him,

“[o]ne reason why the original position must abstract from the contingencies 

-  the particular features and circumstances of persons -  within the basic 

structure is that the conditions for a fair agreement between free and equal 

persons on the first principles of justice for that structure must eliminate the 

bargaining advantages that inevitably arise over time within any society as a 

result of cumulative social and historical tendencies. ... Contingent 

historical advantages and accidental influences from the past should not 

affect an agreement on principles that are to regulate the basic structure from 

the present into the future.”

Crucially however, those contingencies that are sought to be eliminated at 

the individual level persist at the level of the state so long as social contract theory 

is merely applied a second time over, with states regarded as metaphorical 

individuals of equal capacity and freedom.

The second of Nussbaum ’s criticisms can be seen as relating to the 

subjective circumstances of justice, namely the motivating factor that pushes people 

towards cooperating with one another. In particular, the notion that concepts of 

justice ought to be pursued out of self-interest and mutual advantage, “where 

advantage is defined in familiar economic terms and income and wealth play a

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 235. 

Rawls, John, i4 Theory o f Justice, Oxford University Press, Oxford, 1971, 15, 12, 18. 

Rawls, John, Justice as Fairness, Harvard University Press, Cambridge, 2001, 16.
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central role in indexing relative social positions” and where there is little place for 

altruism or benevolence, is seen by Nussbaum as a further cause for concern.'**

As a third and final criticism, Nussbaum views the assumption by which 

social contract theory adopts the self-sufficient state as its basic unit as a “grave 

lim itation” which prevents the theory from taking proper account o f the “complex 

interdependencies that characterise the world as a whole” .'*̂  A striking feature of 

Raw ls’ approach to distributive justice between peoples is the degree to which he 

highlights the autonomy of peoples, and the belief which he places in their ability to 

successfully determine their own fate. Quoting Amartya Sen’s Poverty and 

Famines, in The Law o f  Peoples Rawls is influenced by the fact that in the four 

instances of famine studied by Sen, the drop in food production, of itself, was not so 

grave as to lead to famine, “given a decent government that cared for the well-being 

of all its people and had in place a reasonable scheme o f backup entitlements 

provided through public institutions” .̂ ® He concludes therefore that, with the 

exception of marginal cases such as Arctic Eskimos, every society in the world has 

sufficient resources to become well-ordered through rational and reasonable 

governance. Moreover, the wealth of a people is viewed as being determined by 

their “political culture and in the religious, philosophical, and moral traditions that 

support the basic structure of their political and social institutions, as well as in the 

industriousness and cooperative talents of its members, all supported by their 

political virtues” . '̂ Accordingly, if one were to assume two countries with the same 

level of wealth in primary goods and the same population, one of which decides to 

industrialise and the other does not, were the industrialised country to become twice 

as wealthy as the second no obligation of distributive justice between the two 

countries would arise.^*

This position is in stark contrast to Rawls’ theory o f justice for domestic 

societies, where the “difference principle” serves to transfer resources so as to

Nussbaum, Martha, “Beyond the social contract; capabilities and global justice” in Brock, Gillian 

and Brighouse, Harry eds.. The Political Philosophy o f  Cosmopolitanism, Cambridge University 

Press, Cambridge, 2005, 196, 198.

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 234.

Rawls, John, The Law o f  Peoples, Harvard University Press, Cambridge, 1999, 108.

Ibid.

Ibid., 117.
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secure an equality of life chances among the population. The reason for the different 

approach, explains David Miller, is that whereas individuals within a society have 

no control over the basic structure that determines their life chances, in the 

international realm peoples (states) are “regarded for the most part as relatively 

autonomous, in the sense of being able to determine through their cultural values 

and the institutions that embody these, how materially wealthy they will become”.̂  ̂

Consequently, Miller sees nothing unjust about international inequalities as such, 

regarding them as “a natural feature of a world in which more-or-less independent 

political communities pursue the aims and purposes of their members, including 

local conceptions of distributive justice”.̂ '*

Such confidence in the self-sufficiency of states has a long and impressive 

pedigree. In Leviathan, a perennial touchstone for proponents o f the sovereign state, 

Thomas Hobbes (1588-1679) argued that as states uphold “the industry o f their 

subjects”, there does not follow from a state of nature amongst states “that misery 

which accompanies the liberty of particular men”.̂  ̂ Similarly, for Vattel,

Miller, David, “Collective Responsibility and International Inequality in the Law of Peoples”, in 

Martin, Rex and Reidy, David eds., Rawls's Law o f  Peoples, Blackwell, Oxford, 2006, 191, 194. 

Elsewhere Miller argues that:

“ [i]t can be said in favour of nationality that the nation is potentially a self-sufficient object 

of allegiance and therefore one that is subject to rational control. If national aspirations are 

fulfilled, and the nation gains political autonomy, then it has the chance to determine its 

own destiny -  subject, of course, to the activities of other members of the system of states. 

Some nations are just not viable, either for internal or for external reasons; but where 

nationality works, so to speak, members of the nation can exercise at the collective level the 

equivalent of autonomy at the individual level; that is, they can shape their future (including 

their own future character) by conscious decision, on the basis of a self-understanding 

informed by a common past.”

Miller, David, “The Ethical Significance of Nationality”, 98 Ethics (A1 (1988), 658-9.

Miller, David, “The Limits of Cosmopolitan Justice”, in Mapel, David and Nardin, Terry eds.. 

International Society: Diverse Ethical Perspectives, Princeton University Press, Princeton, 1998, 

164, 179.

Hobbes, Thomas, Leviathan, Macpherson CB ed.. Penguin, 1968, Chapter XIII, Part I, 188. See 
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individuals alone can accomplish little by themselves, but once a sufficient number 

have united under a common government “they are able to provide for most of their 

needs, and they find the help of other political societies not so necessary to them as 

the state itself is to individuals” .̂ ^

As was seen in the previous chapter when discussing institutional moral 

reasoning and the role of law in international society, today, it is not merely that 

there is a considerably high degree of interdependence between states, but rather, 

such is the extent to which international agreements and institutions affect domestic 

affairs that it can reasonably be said that a global basic structure now in fact exists. 

International trade rules, for instance, clearly have a direct effect upon individuals 

in developing countries, while for some, institutions such as the IMF, the W TO and 

the W orld Bank have embedded national economies into a global market in such a 

way that serves to perpetuate existing inequalities. It is for these reasons that 

Nussbaum suggests that, even as an idealising device, the notion of self-sufficient 

states “takes us so far from the real world that the key problems of that world 

cannot be well framed”.

The combined result of these three criticisms is that, for Nussbaum, social 

contract theory corresponds so closely to the design of states that it cannot tell us 

how to do justice to those who fall outside the basic requirements of equal 

citizenship.^* As Noah Feldman observes, the reason for this is apparent once the 

historical context in which social contract theory developed is taken into account. 

Given that it was “born and reared alongside the modem state”, it is easy to 

understand how contract theory gets into difficulty when confronted with the 

challenges posed by cosmopolitanism.^^

Vattel, Emmerich de. The Law o f  Nations, o r  the Principles o f  Natural Law, applied  to the 

Conduct and Affairs o f Nations and Sovereigns (1758) Fenwick CG trans., Carnegie Institute, 

Washington, 1916, preface.

Nussbauni, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 235. 

Feldman, Noah, “Cosmopolitan Law?”, 116 Yale Law Journal 1022 (2007), 1034.
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(a ) Justice as Sovereign

A  further argument in favour of confining duties to within certain boundaries, and 

one related to the idea of the social contract, involves recourse to the popular 

Hobbesian notion of the correlation of justice and the sovereign. For Thomas Nagel, 

even if one is to attribute individuals with non-self-interested motives that leads 

them to want to live on fair terms with others, without the assurance that their 

conduct will form part of an effective pattern, individuals will not have the 

motivation to conform to such patterns of behaviour.^® Revealing a faith in the 

unique role of the state typical of communitarians, Nagel argues that a centralised 

authority with a monopoly both of the power to determine rules and to enforce such 

determinations is necessary in order to ensure that a few defectors do not prevent a 

pattern from emerging. It is only under a sovereign government that an “all- 

encompassing collective practice or institution” , such as may be judged to be just or 

unjust, can exist.^' In the absence of a sovereign power to stabilise just patterns of 

behaviour and institutions, such as pertains in the international realm,

“individuals however morally motivated can only fall back on a pure 

aspiration for justice that has no practical expression, apart from the 

willingness to support just institutions should they become possible. The 

other regarding motives that support adherence to just institutions when they 

exist do not provide clear guidance where the enabling conditions for such 

institutions do not exist, as seems to be true for the world as a whole. Those 

motives, even if they make us dissatisfied with our relations to other human 

beings, are baffled and left without an avenue of expression, except for the 

expression of moral frustration.”

According to this, what Nagel terms, the “political conception of justice” , 

“justice is something we owe through our shared institutions only to those with 

whom we stand in a strong political relation”, such that the absence of global justice

^  Nagel, Thomas, “The Problem of Global Justice”, 33(2) Philosophy and Public Affairs 113 (2005), 

116.

Ibid.

Ibid., 116-7.
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is not found to be a cause for concern, or even regret.^^ Thus for instance, Raw ls’ 

argum ent in favour of reducing morally arbitrary sources of inequality, such as the 

wealth of one’s parents, is not to be characterised as a principle of universal 

application such as might extend to inequalities in life chances of persons 

everywhere, but rather, “what is objectionable is that we should be fellow 

participants in a collective enterprise of coercively imposed legal and political 

institutions that generates such arbitrary inequalities” . Consequently, as Nagel 

concedes, in the end an arbitrary distinction, in the form of the place of one’s birth 

or the existence of territorial boundaries, is responsible for the scope of the 

presumption against arbitrariness” .̂ "̂

The fundamental difficulty with Nagel’s approach is that, just as with the 

grounding assumptions adopted by contract theory, it is increasingly the case that 

relations between states are indeed coming to resemble “a collective enterprise of 

coercively imposed legal and political institutions”, such that it is in fact 

objectionable that this collective enterprise should permit the existence o f stark 

inequality. While there may not be a global sovereign capable of guaranteeing that 

no free-riders will emerge, the extent to which both individuals are entering into 

political relations with the citizens of other states, and shared institutions are having 

a transnational impact on everyday lives of citizens, severely undermines the 

foundations on which the idea of “justice as sovereign” is based.

(Hi) Common Sense M orality

Two influential doctrines have been said to underlie what is tellingly referred to as a 

“common-sense conception of morality” ; that negative duties are of greater 

importance than positive duties, and that special obligations are owed to those with 

whom we share a particular relationship. According to this second doctrine, “ [t]he 

willingness to make sacrifices for one’s family, one’s community, one’s friends and 

one’s comrades is seen as one of the marks of a good or virtuous person, and the 

demands of morality, as ordinarily interpreted, have less to do with abstractions like 

the overall good than with the specific web of roles and relationships that serve to

Ibid., 121, 122.

^ Ib id . ,  128.
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situate a person in social space” .®̂ As Samuel Scheffler observes, these two 

doctrines not only delineate our normative responsibilities but also limit the scope 

of our responsibilities in a restrictive sense. In particular, Scheffler notes how the 

phenomenology of agency is such that an obvious casual connection and an ability 

to witness the effects of one’s actions leads us to consider our influence on our local 

surroundings as “more real” .̂  ̂ As M iller puts it, “the great merit of the

communitarian principle is that it can make sense of much of our existing practice 

when responsibilities have to be distributed without resort to artificial devices”. ’̂ 

Andrew Vincent persuasively argues that this implicit form of nominalist 

philosophy is at the root of a contemporary drift towards particularity;

“This philosophical nominalism implies that the particular is always

contrasted to the universal -  the universal denoting ubiquitous, pervasive, 

common, applying to all cases or comprehensive. ... The particular also 

implies, in this context, that which is most real. ... Thus, the only things 

which are real and can be actually known are the diversity of particulars. 

Universals are fictional abstractions which we habitually apply to

aggregations of real particulars. ... From this philosophical nominalist 

perspective, therefore, the ‘drift to particularity’ theme implies that the 

reality of morality and politics can only be found within the diversity of 

group particulars, that is, in states, cultures, nations, communities or

ethnicities. Universals, such as abstract reason, cosmopolitan ethics, or 

human rights, do not really exist except as mental fictions. The universal is, 

in fact, envisaged as a distortion or imaginary unity imposed upon the 

complex particularity of the world.”

Typifying this form of understanding, for Michael W alzer the supposedly 

troublesome dichotomy between abstract objectivity and concrete solidarity ought

Scheffler, Samuel, Boundaries and Allegiances, Oxford University Press, Oxford, 2002, 37.

“  Ibid., 39.

Miller, David, “Distributing Responsibilities”, in Kuper, Andrew ed.. G lobal Responsibilities, 

Routledge, New York, 2005, 95, 104.

Vincent, Andrew, Nationalism and Particularity, Cambridge University Press, Cambridge, 2002,
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to be embraced as reflecting what he terms the “necessary character” of human 

society: “universal because it is human, particular because it is a society” . In his 

view,

“ [sjocieties are necessarily particular because they have members and 

memories, members with memories not only of their own but also of their 

common life. Humanity, by contrast, has members but no memory, and so it 

has no history and no culture, no customary practices, no fam iliar life-ways, 

no festivals, no shared understandings of social goods. It is human to have 

such things, but there is no singular human way of having them.”

Reflecting certain aspects of Rorty’s pragmatic approach, W alzer rejects the 

objectivist belief that a moral minimum common to all of humanity precedes a 

thicker, more fully elaborated morality within individual societies. Such maximalist 

moralities are particularist in their cultural references, idiomatic in their use of 

language and circumstantial in the sense o f being both factually detailed and 

historically dependent.™ As a consequence, the only morality we can ever have is a 

culturally embedded one. W hile a minimalist version may be temporarily extracted 

from it, it will forever be “reiteratively particularist and locally significant, 

intimately bound up with the maximal moralities created here and there, in specific 

times and places” . '̂

Contemporary writers such W alzer, Miller, Charles Taylor and Kenneth 

W altz continue to argue that, although a state of nature amongst men is “a 

monstrous impossibility”, so far among states it “has not made life itself 

impossible” .̂  ̂ For Miller, by adopting an abstract view of ethical agency, rather 

than one embedded in social relationships, cosmopolitanism, at least in its extreme 

form, is a “naive form of internationalism that is grounded on an inadequate view of 

ethics and that appears to offer a simple solution to the problem of international

Walzer, Michael, Thick and Thin, University o f Notre Dame Press, Notre Dame, 1994, 8. See 

Berlin, Isaiah, The Crooked Timber o f  Humanity, Vintage Books, N ew  York, 1992, 3.
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obligations but does so at the cost of losing touch with the way we actually think 

about issues”

Today, the state is coming under intensive and increasing pressure from both 

within and without, from above and from below. One consequence of this is that, as 

Friedrich Kratochwil puts it, “the realist notion that the pursuit of the good life was 

possible only on the ‘inside’, while on the ‘outside’ the opportunity for ethical 

choices hardly arises, is not only belied by the increasing interdependencies that 

create new social facts and problems but also by the crisis or even the collapse of 

the state in many areas”/"* As will be discussed further in chapter five, key features 

of communitarian justifications for the bounded state, not least of all common sense 

morality, are facing growing empirical challenges that, in turn, have led to 

convincing theoretical alternatives, leaving the inadequacies of the state exposed as 

perhaps never before. In particular, the assumption that there is no basic structure at 

the international level, no shared institutions or collective enterprises such as give 

rise to justice concerns, no global community or consensus as to the basic needs of 

individuals, is steadily becoming less and less justified.

3.4 State Sovereignty and International Law

Sovereignty is a particularly pervasive concept in international law, where it is both 

an organising category of thought, a principal subject of enquiry and a level of
75analysis. Reflecting the extent to which its basic intellectual structures are firmly 

wedded to the idea, the theory and practice of international law implies the very 

existence of autonomous states. Indeed, as Harold Laski has observed, from a 

certain angle, a political theory of the state must be a philosophy of international 

law.^^ It is perhaps unsurprising, therefore, that international lawyers have been

Miller, David, “The Ethical Significance of Nationality”, 98 Ethics 647 (1988), 648.

Kratochwil, Friedrich, “International law as an approach to international ethics; A plea for a 

jurisprudential diagnostics” in Coicaud, Jean-Marc and Warner, Daniel eds.. Ethics and 
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observed to display a largely unarticulated, abstract normative commitment to
77formal statehood as something which is inherently valuable. Such is its role within 

the discipline that it has been remarked that most of the topics in international law 

“could simply be reconfigured as aspects of T h e  State’ (what it controls, what it is, 

what it can do and what it is again)” /*

As a result, even when engaging in ethical or normative debates, 

international lawyers take the state as their essential starting point and frame of 

reference, reflecting what Sebastien Jodoin describes as international law ’s 

philosophical commitment to ontology (the state as “Being”) at the expense of
70ethics (non-state actors as “the Other”). Drawing on the philosophy of Emmanuel 

Levinas, Jodoin argues that in assuming the natural existence of the state as a self- 

referential “Being”, an ontology of statehood constitutes international law. In doing 

so, international lawyers choose to overlook the contingent and changing nature of 

sovereignty as highlighted in the analysis of constructivist international relations 

theories.

It is interesting to recall here that, in the earliest forms of naturalist 

international law, the state was viewed as the product o f pre-existing law, rather 

than vice versa. Exemplifying this “legal approach” , Hans Kelsen explains that the 

state is not an object of nature, but rather is the subject of a prior normative order;

“The query whether the state is sovereign means rather whether we conceive 

the order of the state to be an order of the highest rank. From the standpoint 

of a radically individualistic philosophy of values, the personality of the 

individual is the highest authority ... From the point o f view of 

universalistic philosophy, it is not conceived to be such, since other, higher 

authorities are conceived -  the nation, for instance, or humanity. In these 

matters it is a question of the ranking order of aims or values, of judgments 

of value, which, in the last analysis, are subjective in character. The state is 

sovereign i f  we conceive it to be sovereign, i f  we conceive the order o f  the

’’’’ Simpson, Gerry, “The Guises of Sovereignty”, paper delivered at “Sovereignty and Its 

Discontents” workshop, London, January 2006, 7, cited in Jodoin, Sebastien, “International Law and 

Alterity: The State and the Other”, 21 Leiden Journal o f  International Law  1 (2008), 2.
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state to be the highest. It is not sovereign i f  we proceed from  a different 

assumption. The dispute about the sovereignty o f the state is ... a dispute 

about preconceived ideas regarding the position of the state in the world of 

values, ie. in a system of norms.”

Under the legal approach, therefore, international law is conceptually 

anterior to sovereignty and remains in control of it, allocating competences and 

legitimate spheres of action to entities it chooses to regard as legal subjects. Thus, 

subjects, rights, competences or liberties are not externally given but are constituted 

by the law itself.*'

In contrast, in what Koskenniemi labels the “pure fact approach”, 

sovereignty is viewed as an external, normative fact with which international law
o n

must come to terms. As Jodom notes, although the positivist school of

international law which overtook naturalism continued to view the existence of 

states as real (objective reality), it rejected the corollary concept of natural law as 

both utopian and unscientific (subjective morality). The result is that international 

law becomes subject to the law o f statehood, rather than the other way round. As a 

further consequence, “[w]ithin the boundaries o f positive international law, one 

cannot return to a time before, or truly interrogate, the W estphalian moment. The 

history o f international law, being the history o f the state, remains a fictive 

narrativity” . Thus, David Kennedy characteristically comments that,

“international legal scholars are particularly insistent that their discipline 

began in 1648 with the Treaty of W estphalia closing the Thirty Year’s War. 

The originality of 1648 is important to the discipline, for it situates public 

international law as rational philosophy, handmaiden of statehood, the 

cultural heir to religious principle ... Before 1648 were facts, politics,

Kelsen, Hans, Law and Peace in International Relations, Harvard University Press, Cambridge, 

1942, 77-8. Emphasis added.
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religion, in some tellings a ‘chaotic void’ slowly filled by sovereign states. 

Thereafter, after the establishment of peace, after the ‘rise of states’, after 

the collapse of ‘religious universalism ’, after the chaos of war, came law -  

as philosophy, as idea, as word.”

State sovereignty not alone forms the basis for the possibility o f positive 

international law through the consent of states, it also negates the possibility of law 

existing either above the state or without its consent, thereby denying the possibility 

o f “alterior international law”.*̂  The state is therefore raised to the level of a 

totality, “the transcendental condition from which discourse proceeds and which is 

not itself subject to discussion” , while the ontology o f the state becomes a 

fundamental part of the ontology of international law. In turn, suggests Jodoin, 

this ontology has been transformed by international lawyers into an epistemology, 

ultimately leading to the suppression of diverse kinds of human collectivity other 

than the state, including individuals, peoples, NGOs and transnational corporations.

In continuing to draw comparisons with the philosophy of Levinas, Jodoin 

proceeds to contrast the ethics of alterity, grounded in a responsibility to the 

uniqueness of “the Other” , with the ethics o f statehood that is derived from 

international law’s statist epistemology and its twin fundamental principles of non

intervention and consensualism. It is suggested that, even in ethical debates, 

discussion about sovereignty inevitably starts out from the position of the 

“sovereignty presumption” . As a consequence, “the ethics of the situation calling 

for action are not directly balanced against the ethics supporting maintenance of 

sovereignty in the given case, but rather are opposed to the desirability of adhering 

to a principle, the ethical basis of which is presumed to exist in the abstract and to

Kennedy, David, “A N ew  Stream o f International Law Scholarship”, 7 Wisconsin International 

Law Journal 1 (1988), 14 
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87be closed off to direct reconsideration” . The sovereignty presumption has two 

noticeable effects: first, it renders statehood a primarily ontological, rather than an 

ethical, concept; and secondly, it allows for the defence of state sovereignty to be 

made in general rather than concrete and specific terms. One significant effect of 

this state-centric paradigm has been identified as the inhibition of the development 

of alternative models for the protection of the human rights of individuals and the 

subordination of such rights to values such as sovereignty and self-determination.**

Jodoin never claims that states do not matter, or that they ought not to be a 

principal means of organising human affairs. He does, however, contend that 

international lawyers ought to reconsider the state from an ethical rather than an 

ontological and epistemological point of view, and suggests that the ethics of 

alterity might usefully be contemplated in attempting to address our “infinite 

responsibility to the Other” . T o  this end, international lawyers must not

automatically reject certain reform projects on the grounds that they include 

proposals which would alter the formal institutions and structures of the existing 

international legal order. Rather, practitioners of international law should seek to 

expand the field of application of protections afforded to individuals regardless of 

their status {eg. citizen / non-citizen) and should strive to “work towards the 

elaboration of a decentred legal principle of sovereignty open to constant 

reconsideration” .̂ ®

While Jodoin’s call will undoubtedly be viewed by many as radical and

insufficiently attuned to realist or material concerns, his contention that

international law has exalted the sovereign state to the level o f an all-consuming 

totality merits serious reflection. As was seen in the preceding chapters, the

relationship between international law and the attainment o f transnational justice is 

an uneasy one, due in part to its failure to reflect more deeply on its founding

Jodoin, Sebastien, “International Law and Alterity: The State and the Other”, 21 Leiden Journal o f  
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assumptions. In particular, Jodoin’s observation that international law has a greater 

comm itm ent to ontology than to ethics has a painful ring of truth.

The most beneficial aspect of Jodoin’s argument is the m anner in which the 

link between international law ’s founding ontological assumptions and its 

insufficient regard for ethical concerns is clearly revealed. In calling for a 

reassessm ent of the exalted status afforded to the state, his approach bears 

similarities to the constructivist school of international relations theorists, which 

also seeks to dispel the notion of the sovereign state as an exogenous thing. As will 

be discussed in the following section, constructivism helps to make apparent that 

the sovereign state to which we are all so accustomed and attached is a “variable 

institution rather than a fixed principle”, and that, as such, it is capable o f adapting 

to changes in ideas or empirical conditions.^' Constructivism, therefore, is an 

indispensable tool to understanding the processes of, and the potential for, change in 

international relations, and the corresponding adjustments that take place within 

international law.

3.5 The Contingent State

Throughout the 1980s, and much of the 1990s, the theory of international relations 

was dominated by two approaches, both of which sought to apply the logic of 

rationalist economic theory to the analysis of relations among states: neorealism, as 

exemplified by Kenneth W altz’s Theory o f  International Politics, and
O ')

neoliberalism, as exemplified by Robert Keohane’s After Hegemony. ~ Both 

theories shared a commitment to; (i) individualism, or the belief that states have a 

fixed and innate set of interests and that the aggregation o f these interests forms the 

structure that constrains their behaviour, and (ii) materialism, or the view that state 

behaviour is principally determined by the unequal distribution o f material 

capabilities, such as power, technology or natural resources. Combined, rationalist 

individualism and materialism left little space for the social dimensions o f relations 

between states. As Christian Reus-Smit observes, while individualism reduced the

Thomson, Janice, M ercenaries, P irates and Sovereigns, Princeton University Press, N ew  Jersey, 
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social to the strategic and ignored the particularities of community, identity and 

interest, materialism denied the casual significance of norms, values and shared 

ideas.^^ Accordingly, neither neorealism nor neoliberalism conceived that ideas 

might also play a role in constructing how states define their interests.

W hilst retaining their dominance, the foundations of rationalists approaches 

did sustain ongoing challenge from critical theorists who, rejecting the concept of 

society as a strategic domain populated by atomistic egoists, put forward an 

alternative vision of “socially embedded, communicatively constituted and 

culturally empowered” actors.^'^ A further challenge to the two rationalist schools 

was provided by Immanuel W allerstein’s world-system t h e o r y . T h e  fundamental 

error of social sciences, claimed W allerstein, was to reify parts of the totality 

(states), and then to compare these reified structures. Rather, the appropriate unit of 

analysis was the world system itself. For W allerstein, the structure of the world 

system was defined by capitalism, which divided states into core, periphery and 

semi-periphery zones. Like the rationalist approaches, however, the world-system 

theory emphasised materialism over norms or ideas. Furthermore, while W allerstein 

did recognise that structure can constitute agents, he nevertheless treated agents “as 

little more than structural dupes because they do little more than mechanically 

reproduce the structure” .̂ ^

It so happened that the source of inspiration for a powerful new 

countermovement in international relations theory eventually emerged from a not 

altogether uncomplimentary review of W altz’s Theory o f  International Politics by 

John Ruggie.^^ In order to understand the origins of constructivism and the 

freshness of its approach, it is useful to recall the opposing theory to which it was a 

response.
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In his well-regarded treatment of neorealist theory, W altz posited that 

political structure is composed of three analytical components or “depth levels” ; (i) 

anarchy; (ii) the differentiation of units, and (iii) the distribution of power or 

capabilities amongst states. Crucially however, o f the three components or levels of 

analysis, only the first and third were deemed to be relevant factors in the analysis 

of international relations: given the anarchical nature of the international realm, 

states have no option but to be self-reliant and to be motivated by ensuring their 

own security, with the result that it is unnecessary to conduct any analysis o f 

differentiation between states. Accordingly, the second analytical component is 

dropped from neorealist approaches.

For Ruggie, the most important change in international politics is the shift 

from the medieval system to the modern system based upon state sovereignty. 

However, as this shift did not alter the anarchical nature of international society (the 

first component), nor did it come about as a result o f changes in the distribution of 

capabilities (the third component), it is simply not capable o f being explained by 

neorealist theory. The reason for this inability, explains Ruggie, is because W altz 

incorrectly interprets differentiation as being understood to mean the quality of 

sameness or difference, rather than to mean the quality o f separateness. Rather than 

the differences between elements (states), it is “the principles on the basis of which 

the constituent elements are separated ' that really forms the essence of the second 

level o f analysis.^* Moreover, far from being irrelevant to the international system, 

such principles are of the utmost importance. Indeed, it is changes within these 

principles of separateness that explain the move from the medieval to the modern 

system. As Ruggie argues, while the concept o f sovereignty is critical to this 

movement,

“[ujnfortunately, it has become utterly trivialized by recent usage, which 

treats sovereignty either as a necessary adjunct o f anarchy or as a descriptive 

category expressing unit attributes, roughly synonymous with material 

autonomy. But sovereignty was not an adjunct of anarchy in the medieval

Ibid., 21 A. Emphasis added.
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system of rule .... And in its proper m odem usage, it signifies a form of 

legitimation that pertains to a system  of relations” .̂ ^

Provided that differentiation is properly understood as the principles on the 

basis of which the constituent elements are separated, Ruggie suggests that the 

concept serves both to explain institutional transformation such as the move to state 

sovereignty, and to act as a “dimension of possible future transformation, from the 

modem to a postmodern international system”. I n  contrast, without this proper 

interpretation, neorealism “exogenizes the ultimate source of systemic change”. As 

a result, neorealist approaches contain only “a reproductive logic, but no 

transformational logic”, whilst positing continuity as “a product o f premise even 

before it is hypothesized as an outcome”.'*̂ ’ It was this complex insight as to the 

inadequacy of neorealism’s ability to explain change that formed the basis of a 

powerful critique of rationalist approaches to international relations and helped 

inspire the turn to constmctivist thinking about the states system.

In his highly influential 1984 article, “The Poverty of Neorealism”, Richard 

Ashley set out to build upon Ruggie’s efforts and to reveal the “orrery of errors” 

contained within neorealist t h o u g h t . I n f l u e n c e d  by the modernist critical theory of 

Jurgen Habermas, Ashley argued that although purporting to “grasp a structural 

reality that constrains, disposes, and finally limits political practice”, in reality, 

neorealism amounted to “a positivist stmcturalism that treats the given order as the 

natural order, limits rather than expands political discourse, negates or trivializes the 

significance of variety across time and place, subordinates all practice to an interest 

in control, bows to the ideal of social power beyond responsibility, and thereby 

deprives political interaction of those practical capacities which make social 

leaming and creative change possible” .'®̂

Just as with the “pure fact” intemational lawyer, for the neorealist the state 

is ontologically prior to the international system; the state itself is unproblematic

”  Ibid., 276.

Ibid., 279,

Ibid., 285.
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and it is only by examining the properties that result from the subsequent interaction 

between individual states that the features o f an international system emerge. 

Accordingly, the state-as-actor assumption is said to constitute a metaphysical 

comm itm ent on behalf of neorealists, an assumption that is both “prior to science 

and exempted from scientific criticism ”.'*’̂

Crucially, neorealism is incapable of comprehending global collectivist 

concepts, such as the common interests of mankind, other than by refraction 

through the prism of the state. As a result,

“ [w]hatever the personal commitments of individual neorealists might be, 

neorealist theory allies with, accords recognition to, and gives expression to 

those class and sectoral interests ... that are actually or potentially congruent 

with state interests and legitimations. It implicitly opposes and denies 

recognition to those class and human interests which cannot be reduced to 

concatenations of state interests or transnational coalitions of domestic 

interests.”

Revealingly, this description o f the approach of neorealist theorists bears 

close resemblance to the picture painted by Jodoin of the dominant ethics of 

statehood that is derived from international law ’s statist epistemology.

The sudden and unexpected end to the Cold W ar significantly shook 

confidence in rationalist theories, opening a space for alternative, critically inclined 

perspectives. In addition, with the threat of nuclear war fast receding, physical 

security concerns no longer dominated the agenda as they once did and new 

concerns came to the fore, many of which played to the strength of critical rather 

than rationalists approaches.'*^ In his 1989 work. The World o f  Our Making, 

Nicholas Onuf defined the new breed of theory that was quickly filling this vacuum 

as constructivism.*'’̂

Ibid., 239.
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Alexander W endt has described the belief that world politics is “socially 

constructed” as involving two basic claims: “that the fundamental structures of 

international politics are social rather than strictly material (a claim that opposes 

materialism), and that these structures shape actors’ identities and interests, rather 

than just their behaviour (a claim that opposes rat ionalism)” . A  neat 

characterisation of constructivism is to describe it as combining a relativist 

epistemology, a process or “inter-actionist” ontology and a progressive or 

“developmental” teleology.'®^

Two insights highlighted by constructivist thought, in particular, constitute a 

challenge to the traditional sovereign state: the notion that the state is a process 

subject to change rather than an objective thing incapable of change (“the state as a 

social kind”), and the related concept of self-reflexivity, whereby self-awareness is 

understood as a driver of progressive change (“reflexivity and constitutional 

design”). A third area in which constructivism has been seen to play an influential 

role is in informing certain approaches to international law. These three areas will 

now be considered in turn.

(i) The State as a Social Kind

In his important contributions, Wendt has shown how structures do not merely serve 

to constrain the behaviour of states, but also constitute their very interests and 

identities. He reminds us that, whereas “social kinds” such as the state look like 

objective things, they are, in fact, as much processes as they are things. By 

regarding states as mere things we are reifying them, “taking a snapshot of them 

apart from the processes by which they are sustained”, or committing what 

Raymond Guess terms an “objectification mistake” ."*̂  W hilst temporary reification

Wendt, Alexander, “Constructing International Politics”, 20(1) International Security 71 (1995),

71.

Karber, Phillip, “‘Constructivism’ as a Method o f International Law” 94 American Society o f  
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may be necessary to go about our daily lives, perm anent reification leads us to 

forget that social kinds are instantiated by our own practices and ideas, and are, 

therefore, the objects of our own creation: international society, to paraphrase 

W endt, is what states make of i t . '"  As Michael W alzer concedes, the political unity 

o f the state “has no palpable shape or substance. The state is invisible; it must be 

personified before it can be seen, symbolized before it can be loved, imagined 

before it can be conceived.” '

In her thoughtful work, The Riddle o f  A ll Constitutions, Susan Marks 

explains reification as one of a num ber of legitimation strategies which are used to 

validate authority. According to Marks,

“Through reification men and women cease to recognise the social world as 

the outcome of human endeavour, and begin to see it as fixed and 

unchangeable, an object o f contemplation rather than a domain of action. ... 

Reification, then, may help to build and support relations of domination by 

making those relations seem eternal, rather than historically specific, and 

necessary, rather than contingent. Among the discursive strategies through 

which meaning may be mobilised to this end are a range of figurative  

devices. Discussion may, for instance, be structured in terms of particular 

metaphors, geared to representing social practice and institutions as static, 

ahistorical, and unalterable.”

Marks, for instance, explains how through strategies of reification 

democracy is portrayed as a place or event, rather than as a process -  “a state of 

being, rather than an orientation for change”.’'"̂  M oreover, as the dominant 

approach in the field, the democratic norm thesis encourages the notion that a 

democratic community is a territorially bounded community, and actively

''' Wendt, Alexander, “Anarchy is what states make o f it: The social construction o f power politics” 

41 International Organisation  391 (1992).
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discourages the move to respond to globalization by reconceiving democracy in 

“cosmopolitan” or “nonterritorial” terms.

It has been argued that the very attempt to treat sovereignty as a matter of 

definition and legal principle encourages a certain amnesia about its historical and 

culturally specific character.”  ̂ Consequently, for RBJ Walker, the most important 

development in contemporary political thought may well be the “rather bemused 

remembering” that sovereignty is not an obvious assumption used to ground claims 

about states and state interests, nor is it an abstract legal principle, but rather it is the 

creation of historical changes that expresses “in a highly condensed form, an entire 

modem cosmology” ."^ In this regard, constructivism serves to reveal the various 

strategies of reification at work and to remind us that the sovereign state is a process 

of our own making, what Allott terms a “word idea, formed, like any other word, 

from and in human consciousness” .'** As Benedict Anderson explains in his 

seminal Imagined Communities, states are imagined as sovereign,

“because the concept was bom  in an age in which Enlightenment and 

Revolution were destroying the legitimacy of the divinely-ordained, 

hierarchical dynastic realm. Coming to maturity at a stage of human history 

when even the most devout adherents of any universal religion were 

inescapably confronted with the living pluralism of such religions, and the 

allomorphism between each faith’s ontological claims and territorial stretch, 

nations dream of being free, and, if under God, directly so. The gage and 

emblem of this freedom is the sovereign state.”

Increasingly, the traditional reification of the state is being challenged by 

those who seek to illustrate how the idea of confining our moral and legal

Walker, RBJ, Inside/Outside: International Relations as Political Theory, Cambridge University 

Press, Cambridge, 1993, 166.
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commitments to discrete territorial units constitutes a “subjective construct of

consciousness fulfilling social functions and changing over tim e”, such as the one

illustrated by A n d e rs o n .P o in t in g  to the rapid processes of globalisation currently

underway, these critics argue that it is no longer axiomatic that the sovereign state is

“practical or adequate as a means o f comprehensively organising modem political

life and especially providing the array of public goods normally associated with the

late twentieth-century welfare state” . B y  exposing the weaknesses of state-

centric, rationalist approaches, constructivism simultaneously challenges the

sovereign state and opens up the possibility of alternatives. As Barnett simply puts

it, because constructivism claims that what exists need not have and need not, it

invites us to think of alternative worlds and the conditions that make them 
1

possible.

(ii) Reflexivity and Constitutional Design

For W endt, the most significant defect in realist theory is not in fact its state- 

centrism, but rather its individualist and materialist ontology of structure and the 

effect that this has on our ability to affect progressive change. As he points out, 

because they are not ideas, purely material structures are incapable of engaging in 

second-order reflection on themselves.*'^ Consequently, as noted above, rationalist 

theories tend to impart reproductive, but not transformational logic, and tend to ask
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Devetak, Richard and Higgott, Richard, “Justice Unbound? Globalization, states and the 

transformation of the social bond”, 75(3) International Affairs 483 (1999), 487. Allott similarly 

observes that sovereignty is a “theory which a society may generate in the course of specific 

historical developments within the reality-forming of its total social process. Sovereignty has 

meaning only within the total social reality which forms it and which uses it. The sovereignty of 

state-societies ... is only the extemalization ... o f particular theories o f society developed in a 

particular period o f history in particular social circumstances”. Allott, Philip, Eunomia, Oxford 

University Press, Oxford, 1990, 302.

Barnett, Michael, “Social Constructivism” in Baylis, John and Smith, Steve eds.. The 

G lobalization o f  World Politics, 3'“* ed., Oxford University Press, Oxford, 2005, 264.

Wendt, Alexander, Social Theory o f  International Politics, Cambridge University Press, 

Cambridge, 1999, 375.

152



causal rather than constitutive questions. Conversely, reflexive theory “is generally 

more useful for changing the world than working within it”.'*'  ̂Perhaps, therefore, it 

is the traditional dominance of rationalist theory and the absence of reflexive 

thought that explains why, to Martin Wight, international politics is “the realm  of 

recurrence and repetition” .

According to W endt, the states system itself has already achieved a certain 

degree of self-reflexivity. Not only do states now see themselves as a collectivity 

bound together by certain rules but, he suggests, they have also been evolving a 

collective second-order awareness of how that collective identity functions, of what 

is required to keep it functioning and o f how their own ideas and behaviour make 

the logic of anarchy a self-fulfilling p r o p h e c y . T h e  importance of this self- 

awareness is that it brings with it the potential for collective rationality and self

intervention that simply does not exist in a reified system. As Wendt argues, 

reconceptualising the structure of the states system in idealist terms makes it 

possible to engage in constitutive thinking that may lead to the progressive 

evolution o f the system i t s e l f . S u c h  a “design orientation” is said to require a 

closer exchange between international relations and (i) political theory, traditionally 

confined to the interna! concerns o f states, and (ii) normative international relations, 

traditionally marginalised from the study of state behaviour.

Reus-Smit has rightly observed that constructivists such as W endt have 

taken up the English School idea that states form a society, rather than a mere 

system, and have sought to push this idea to new levels of theoretical sophistication. 

Their empirical research into the role of norms and ideas has, he suggests, both 

legitimised such theorising by demonstrating the possibility of ideas-driven 

international change and clarified the mechanisms o f such change, furthering the 

development of what EH Carr termed “realistic utopianism” -  “a recognition of the
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interdependence of theory and practice, which can be attained only through a
128com bination o f utopia and reality” .

(Hi) Constructivism and International Law

Importantly, it has been also recognised that constructivism has the potential to 

impact upon, and perhaps even become a method of, international law. It has been 

noted, for instance, that four of the most prominent proponents o f constructivism, 

Anthony Arend, Friedrich Kratochwil, Nicholas Onuf and John Ruggie, are also 

known for their contributions to international law, whilst domestic legal theorists, 

such as John Rawls, have also made constructivist contributions that may be of 

relevance to international law.'*^ By elaborating on the relationship between 

normative constraints and identity formation, it has been suggested that 

constructivism can help to provide “the missing microfoundations for a non- 

hierarchical international law which analogies to domestic law fail to provide” and 

to allow for greater cooperation between international lawyers and international 

relations t h e o r i s t s . T h u s ,  for instance, M artha Finnemore and Oona Hathaway 

have applied constructivist theories to the study of the creation of the Geneva 

Conventions on the laws of war and to the adherence by states of their treaty law
I 2  1

obligations respectively.

M oreover, as Phillip Karber notes, international law itself has a significant, 

if unrecognised, constructivist stream. International law, claims Koskenniemi in
I ' i 'y

fam iliar phrasing, “is what international lawyers make of it” . This constructivist
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stream is perhaps most evident in the configurative, policy-orientated approach of 

the New Haven S c h o o l . F o r  Karber, the New Haven School can be viewed as 

sharing a commitment to the relativist epistemology, process ontology and 

developmental teleology characteristic of constructivism. M oreover, he regards 

Myres McDougal and Harold Laswell as being constructivists in all but name in 

their “institutional association, philosophy, behavioural social theory, and the 

methodology of assessing international rules, combined with the need for an 

overriding commitment to ‘human dignity’” .' '̂* W hile constructivism has much to 

offer as a method of international law, suggests Karber, to realise this potential 

international lawyers must go beyond what is readily available, “off-the-shelf’, 

from international relations theories “in terms o f philosophical and disciplinary 

breadth while digging deep in the mines of their own legal tradition for rich veins of 

pre-discovered constructivist gold” .'^^

A further example of constructivist thought in international legal theory can 

be detected in the work of Harold Koh, and in particular in his examination o f the 

reasons why states obey international law.'^^ Consistent with a liberal view of 

international law, Koh portrays the formation of international law as a process 

involving transnational networks involving governmental and non-govemmental

For an early statement o f which see  M cDougal, Myres and Lasswell, Harold, “The Identification 

and Appraisal of Diverse Systems of Public Order” 53 American Journal o f  International Law  1 

(1959), 3 where it is remarked that:

“The processes o f law have as their proper office the synthesizing and stabilizing of creative 

efforts toward a new order by the procedures and structures o f authority, thereby 

consolidating gains and providing guidance for the next steps along the path toward a 

universal system. By pretending in one mood that international law is a contemporary and 

presumably well-constructed edifice while insinuating in another that it is a pretentious and 

dubious fantasy, the true dimensions o f  the task are concealed. Effective, comprehensive 

universality, despite the faint shadows o f worldwide organization, does not now exist. It is 

for the future; and can be expected only as a reward o f clarification and of relevant effort.”
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a c to r s .C r u c ia l ly ,  however, Koh regards this process as both normative and 

constitutive. Thus, although arguing that constructivism alone is an insufficient 

basis for explaining why nations obey international law, constructivism clearly 

forms a central elem ent of the comprehensive approach he terms “transnational 

legal theory”.'^* It is through a repeated cycle o f interaction, interpretation and, 

m ost importantly, internalization, that international law is said to acquire its 

“stickiness”. Participation in this process “helps to reconstitute national interests, to 

establish the identity of actors as ones who obey the law, and to develop the norms 

that become part of the fabric of emerging international society” .A c c o r d in g ly ,  as 

others have commented, K oh’s analysis clearly draws upon and responds to 

constructivist international relations s c h o la r s h ip .In d e e d , Koh’s conclusions can 

be seen as echoing those of Finnemore, who argues that through the constitutive 

process of constant interaction, the international system can change what states 

want, while international law can alter state action not merely by “constraining 

states with a given set of preferences from acting, but by changing their 

preferences”.''*'

Having seen how constructivist theory serves to reveal the contingent nature 

o f the social structures that we have created, it is worthwhile to consider the 

application of constructivist theories to the sovereign state. Accordingly, to use 

M arks’ terminology, the following section is an attempt towards de-reifying the 

sovereign state by exposing its historical and contingent origins. By so doing, it is 

hoped that the extent to which the current international order is capable of change 

will be more fully comprehended.
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3.6 The Sovereign State as Archetypal Particular

It is often overlooked that, regardless of precisely when one dates the birth o f the 

modem states system, in the context of historical time it remains a recent 

i n v e n t i o n . F o r  most commentators, the signing of the Treaties of Osnabriick and 

Munster in 1648, which brought an end to the Thirty Years War and together are 

known as the “Peace of Westphalia”, as cemented by the Treaties of Utrecht in 

1713, marks the beginning of the modem society of sovereign states, either 

historically or s y m b o l i c a l l y . A  universitas, an order marked by heteronomy, 

hierarchy and solidarity (exemplified by the motto o f the Habsburg dynasty, 

“Austria is a universal world empire”) was replaced by a societas marked by

As Ken Booth notes, “[t]he international system in which we now live is a recent invention. The 

350-year-old states system associated with Westphalia has been in existence for only about sixteen 
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sovereignty, particularism, and pluralism, “an order created by states, for states” .''*̂  

Suddenly freed from the temporal, transnational power o f the Holy Roman Empire 

and the spiritual, transnational power of the Catholic Church, “the mental 

equipm ent that people drew upon in imagining and symbolizing forms o f political 

comm unity itself underwent fundamental change” , whereby these new states 

“conceived their essence, their very being, by the possession o f territory and the 

exclusion of others from it” .'^^ W hereas throughout the M iddle Ages in Europe 

humankind was considered “one single and internally connected ‘people’ or ‘folk’ 

... an all embracing corporation which constitutes a Universal Realm”, a f t e r  

W estphalia states became “juridically mutually exclusive and morally self-entailed 

dom ains”, heralding what remains for many the most significant revolution in
1 147sovereignty to date.

Once created, artificial boundaries, the markings of jurisdictional pluralism, 

work so as to obscure the reality of a single humankind and replace it with a more 

accessible, nominalist version of existence, wherein that which is closest to us 

becomes the most valuable and the most real. In the words of Samuel Huntington, 

“ [w]e know who we are only when we know who we are not and often only when 

we know whom we are against” .'"̂ * More positively, it is within the protective space 

created by jurisdictional pluralism that value pluralism is permitted to operate. 

Thus, the state has been described as “the gatekeeper between intrasocietal and
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Ruggie, John, “Continuity and Transformation in the World Polity: Toward a Neorealist 

Synthesis”, 35(2) W orld Politics 261 (1983), 280; Philpott, Daniel, “Westphalia, Authority and 

International Society”, 47 P olitical Studies 582 (1999). See Gross, Leo, “The Peace o f Westphalia, 

1648-1948”, 42 American Journal o f  International Law  20 (1948), 26.

Huntington, Samuel, The Clash o f  Civilizations and the Remaking o f  the W orld Order, Schuster, 
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extrasocietal flows of action” and “the acceptable locus of resource 

mobilization”.''^̂

State sovereignty, therefore, is a series of binary oppositions forming a 

system of inclusion and exclusion, defining the limits of political possibility and 

resulting in a bifurcated world system, wherein concerns are either “domestic”, 

relating to the good life (and governed by Sichtlichkeif), or “foreign”, relating to 

survival (and governed by Realpolitik)P^ Indeed, the very essence of sovereignty 

has been described as being constitutionally apart and as not being contained, 

however loosely, within any wider constitutional scheme.'^* FH Hinsley has 

observed how, in their absorption with sovereignty, the proponents of Naturalist and 

Positivist schools of international theory “discarded almost all belief in the 

existence of an international community”. “There is not a word in Leviathan”, 

notes Bertrand Russell, “to suggest any relation between [different states] except 

war and conquest, with occasional interludes” . A s  traditionally conceived, 

therefore, the state and sovereignty can be seen as “archetypal particulars” which 

undermine ideas of universality.'^^

Nettl, JP, “The State as a Conceptual Variable” 20 W orld Politics 559  (1968), reprinted in Hall, 

John ed.. The State: Critical Concepts, vol. 1, Routledge, London, 1994, 9-36, 12. As Bodin points 

out:

“It is not the rights and privileges which he enjoys which makes man a citizen, but the 

mutual obligation between subject and sovereign, by which, in return for the faith and 

obedience returned to him, the sovereign must do justice and give counsel, assistance,

encouragement and protection to the subject. He does not ow e this to aliens."

Bodin, Jean, Six Books o f  the Commonwealth, Tooley, MJ trans., Oxford University Press, Oxford, 

1955, 20-1.

Strauss, Andrew, “Overcoming the Dysfunction o f the Bifurcated Global System: The Promise of 

a People’s A ssem bly” in Falk, Richard, Ruiz, Lester Edwin, and Walker RBJ, eds.. Reframing the

International, Law, Culture, Politics, Routledge, N ew  York, 2002, 84.

James, Alan, “The Practice o f  Sovereign Statehood in Contemporary International Society”, XL 

Political Studies 457 (1999), 461.

Hinsley, FH, “The Concept o f Sovereignty and the Relations Between States” in Stankiewicz, 

WJ, In Defense o f  Sovereignty, Oxford University Press, N ew  Y ork, 1969, 281.

Russell, Bertrand, The H istory o f  Western Philosophy, Routledge, London, 2004, 510.

Vincent, Andrew, Nationalism and Particularity, Cambridge University Press, 2002, 10.
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The “drift to particularity” embodied by the formation o f states implies that 

the reality o f politics and morality can only be found within group particulars, be 

that a state, a community, a nation, a culture or a particular ethnicity. Universals 

such as human rights or abstract reason only exist as mental fictions, so that 

hum ankind itself becomes an imaginary unity, a distortion imposed upon the real 

particularity of the world. Hence, as RBJ W alker sarcastically notes, sovereignty 

“marks the place at which we may put a stop to an infinitely regressive concern with 

those apparently abstract and metaphysical principles that can be addressed more 

appropriately by the philosophers and theologians, the specialists in the abstract and 

the arcane rather than the specialists in supposedly real world of power, violence 

and pol icy” . I t  is as if states see the world through a purely nominalist 

perspective, so that the real world exists only within the confines of their own 

borders. Beyond lies mere anarchy, a war o f all against all, perpetrated by others, 

known only in the abstract.

In extolling the virtues of a pluralist society o f states, Robert Jackson points 

to its embodiment and assertion of the norm of “neutrality regarding the domestic 

values o f other countries. It teaches the values of toleration and self-restraint with
157regard to those countries and their domestic values” . Jackson alludes here to the 

belief that, if order is to be maintained, a large degree of disinterest towards the 

internal affairs of other states is required. W hile in theory this indifference is meant 

to apply to the values o f other states, how the good life is perceived, in reality it 

extends also to the quality of life enjoyed there; “ [wjhether or not the citizens of 

particular states actually manage to build and enjoy their own ‘good life’, or not, is
158up to themselves; it is not a responsibility of international society” .

Consequently, as Allott describes, there appears to be no concept o f the 

social unity of all humanity, so that unless events in another state offer a material 

advantage or surpass an arbitrary level of intolerance, they “might as well be

Ibid., 9.

Walker, RBJ, “After the Future; Enclosures, Connections, Politics” in Falk, Richard, Ruiz, Lester 

Edwin, and Walker RBJ, eds.. Refraining the International, Law, Culture, Politics, Routledge, New  

York, 2002, 5, 6.

Jackson, Robert, The G lobal Covenant, Oxford University Press, Cambridge, 2000, 182.

Ibid., 373.
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happening on another planet”. F o l l o w i n g  similar lines of argument, having 

examined Michael Walzer’s defence of “liberal political territoriality”, Boaventura 

de Sousa Santos reaches the conclusion that it is a “paradigmatic example of how an 

abstractly constructed and universally applicable principle of balanced relation 

between inclusion and exclusion may legitimise, under the conditions of the modem 

interstate system, a politics that in fact excludes the great majority of the world 

population from the goods that Walzer’s national community is capable of 

delivering”. The very notion of the state, suggests Thomas Franck, “embodies 

unfair inequalities in life-prospects which are controlled and preordained by the 

rules of nationality. These arbitrary inequalities are accepted, however, by the 

masses of all states as a trade-off for the peace, order and good government which 

they believe are attainable objects of a system of sovereign states.” '^'

It has rightly been remarked that the story of sovereignty ought to come to 

us first as the history of an idea. “ Daniel Philpott employs the term “revolutions in 

sovereignty” to describe the momentous change brought about by the Peace of 

Westphalia and makes the case that revolutions in sovereignty result from prior 

revolutions in ideas about justice and political a u t h o r i t y . A s  Christian Reus-Smit 

convincingly argues, without reference to some other high-order values, sovereignty 

alone has no purposive content and is an inadequate justificatory basis for action.*^ 

Consequently, rather than viewing state sovereignty as an entirely independent, self- 

referential value (as international law is prone to do), instead sovereignty is always 

to be located within larger complexes of metavalues and broader constitutive 

frameworks, or what Reus-Smit terms, constitutional structures. It is these 

constitutional structures that bind international societies together, defining the social

Allott, Philip, “The True Function of Law in the International Community”, 5 Indiana Journal o f  

G lobal Legal Studies, 391 (1998), 405.

Santos, Boaventura de Sousa, Toward a N ew Legal Common Sense, 2"’̂  ed., Butterwoiths, 

London, 2002, 235-6.

Franck, Thomas, “Is Justice Relevant to the International Legal System?”, 64 Notre Dam e Law  

R eview  945 (1989), 946.

Onuf, Nicholas Greenwood, The Republican Legacy in International Thought, Cambridge 

University Press, Cambridge, 1998, 115.

Philpott, Daniel. Revolutions in Sovereignty, Princeton University Press, Princeton, 2001, 4.

Reus-Smit, Christian, The M oral Purpose o f  the State. Culture, Social Identity, and Institutional 

R ationality in International Relations. Princeton University Press, Princeton, 1999, 30.
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identity o f the state and the basic parameters o f rightful state a c t i o n . A p p l y i n g  a 

social-comm unicative approach similar to that of Jiirgen Habermas, Reus-Smit 

argues that constitutional structures profoundly influence the nature o f institutional 

cooperation, framing not only the “organisational imaginations of institutional 

architects” , but also the moral discourses surrounding institutional production and 

reproduction. Crucially, and highlighting the constructivist nature of his approach, it 

is because societies of states emerge in different historical contexts and thus 

develop different constitutional structures that they establish different fundamental 

institutions, including different organising principles o f state sovereignty.'^^

Reus-Sm it’s constitutional structure is comprised of three normative 

components: (i) a hegemonic belief about the moral purpose o f the state; (ii) an 

organising principle of sovereignty; and (iii) a systemic norm of procedural 

justice. O f these three components, however, the moral purpose o f the state is the 

predominant element, providing the justificatory foundations for the principle of 

sovereignty and the prevailing norm of pure procedural justice. The moral purpose 

o f the state constitutes the prevailing, socially sanctioned justification for sovereign 

rights, and is said to refer to the initial reasons that were held by historical agents 

for organising their political life into centralised, autonomous political units.

Following the Thirty Years War and the Treaty o f W estphalia, the moral 

purpose of the state came to be regarded as the preservation of a divinely ordained, 

rigidly hierarchical social order. Naturally eager to maintain a necessary degree of 

order in a period of tumultuous flux, the holders of power now sought to ensure 

stability among these newly independent sovereign states, and hierarchy within 

them. To help in this task, they had resort to new modes of thinking about science 

and humanity, to a “Newtonian image o f massive power, exerted by sovereign 

agency through the operation of central force” . T h e  natural and social worlds 

were accordingly reconciled by conferring divine legitimacy on territorial

Ibid., 27.

Ibid., 39.

Reus-Smit, Christian, The M oral Purpose o f  the State. Culture, Social Identity, and Institutional 

Rationality in International Relations. Princeton University Press, Princeton NJ, 1999, 6.

31.

Toulmin, Stephen, Cosmopolis, The Hidden Agenda o f  M odernity, University o f Chicago Press, 

Chicago, 1990, 209.
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sovereigns. Thus, for the likes of Jean Bodin (1530-1596) and Hugo Grotius, the 

social order merely reflected a natural order ordained by God, and it was through 

the preservation of this order that the state derived justification. “Through the 

medium of reason’s mandate”, wrote Samuel Pufendorf (1632-1694), God is 

understood to have “enjoined upon the now numerous human race to establish 

states, which are animated, so to speak, by their highest authority” .

As Stephen Toulmin has argued, in being seen to confer divine legitimacy 

on the new political order, the comprehensive system of ideas that emerged in the 

17"' century was a social and political device, as well as a scientific one; “the world 

view of modern science -  as it actually came into existence — won public support 

around 1700 for the legitimacy it apparently gave to the political system of nation

states as much as for its powers to explain the motions of planets, or the rise and fall 

of tides”. T h e  new emphasis that was now placed on the unity, integrity and 

stability of the nation as the central means of organising society was always more of 

a philosophical ideal, he suggests, than any accurate picture of a political reality.

The corresponding norm of procedural justice that evolved from these ideals 

portrayed monarchs as bound only by natural and divine law, with their terrestrial 

commands constituting the sole basis of legitimate law. For Hobbes, since living 

under an effective authority is preferable to living in permanent fear of war, the 

existence of an absolutist sovereign is in the self-interest of individuals. 

Accordingly, the legitimation for the sovereign’s exercise of power is essentially

Pufendorf, Samuel, On the Duty o f  Man and Citizen, Moore, FG trans., Oxford University Press, 

Oxford, 1927, Second Book, 109. See Boucher, David, “Resurrecting Pufendorf and capturing the 

Westphalian Moment”, 27(4) R eview o f  International Studies 557 (2001). Similcirly, for Grotius the 

law of nature, “proceeding as it does from the essential traits implanted in man, can nevertheless 

rightly be attributed to God, because of his having willed that such traits exist in us”. Grotius, Hugo, 

De Jure Belli Ac P a d s  Libri Tres, Kelsey, FW trans., Clarendon Press, Oxford, 1925, Prolegom ena, 

14.

Toulmin, Stephen, Cosmopolis, The Hidden Agenda o f  M odernity, University o f Chicago Press, 

Chicago, 1990, 128.

Ibid., 139. See Cutler, A Claire, “Critical Reflections on the Westphalian assumptions of 

international law and organization: a crisis o f  legitimacy”, 27 Review o f  International Studies 133 

(2 0 0 1 ).
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causal rather than political in n a t u r e . H o b b e s ’ notion of tacit consent expands 

into a theory of objective interests, whereby the good of the community is not based 

upon the collective will o f individuals but rather on scientifically provable ends that 

are to determined by the sovereign. As Koskenniemi notes, as a result, the exercise 

o f political power becomes a legal-technical rather than an ethico-political matter. 

These meta-values in turn led to an international society founded upon “old 

diplom acy” o f an incidental and reactionary nature, characterised by hierarchy, 

secrecy and bilateralism, and a naturalist theory o f international law, whereby 

“reverence for the command of God provid[ed] the only moral compulsion for 

states to observe the law of nations” .

Reflecting contemporary scientific understanding, a “holistic social 

ontology” , in which the moral purpose of the state was linked to the preservation of 

a particular type of collective life, thus emerged out o f the disorder o f the Thirty 

Years W ar and formed the basis of the absolutist, hierarchical and firmly bounded 

state, thereby taking a decisive step toward an order that was “spatially rather than 

functionally differentiated” .'^^ However, as we have seen, this new order merely 

enclosed particular portions o f mankind within the scope o f its protection. The 

“other” was not eliminated but merely more distantly removed, with the result that
177disorder “returns at a higher level, and then partly out o f m an’s reach” . An 

unconstitutionalised state of nature is permitted to continue to exist between states, 

so long as men can shelter within the harbour o f their own sovereign’s state, where 

order reigns. In a sense therefore, as Robert Cooper remarks, domestic order was
178purchased at the price of international anarchy.

Koskenniemi, Martti, From A pology to  Utopia, Reissue, Cambridge University Press, Cambridge, 

2 005 ,81 .

Ibid., 82.
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The fundamental insight provided by Reus-Smit’s constructivist analysis is 

that, because societies of states emerge in different historical contexts and so 

develop different constitutional structures, organising principles of state sovereignty 

will inevitably evolve and change over time. An example of this will be seen in the 

following chapter, when the emergence o f liberal internationalism and the liberal 

state will be discussed. In Part Two, the possibility of increasing the cosmopolitan 

dimension of the moral purpose of the state, the organising principle of sovereignty 

and the systematic norm of procedural justice, will be explored. It will be suggested 

that such a revolution in sovereignty would serve to expand our external obligations 

to those outside of our own communities in a way that would be likely to lessen 

transnational inequality and provide some degree of distributive justice. W hile the 

sovereign state would be retained, it would become more cosmopolitan and less 

communitarian. Part Two will consider whether there is any evidence that such an 

evolution is likely to come about, and how might such changes in our constitutional 

structures take shape.

188; Franceschet, Antonio, Kant and Liberal Internationalism, Palgrave Macmillan, New York, 

2002, 48-49.
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Chapter Four

Cosmopoiitanism, Old and New

“Whether cosmopolitanism is used to designate the hybridity, fluidity, 

intermingling, and interdependence o f  peoples, cultures, and practices, or a 

process o f  taming the nation-state such as to control the assertion o f  

unbridled sovereignty, or even a politics o f  hospitality that challenges 

existing liberal democracies in order to examine their deepest self- 

understandings, this term and its derivates such as ‘cosm opolitics’ grapple 

with the unique challenges o f  our time.” '

4.0 Introduction

The term “cosmopolitanism ” may be used in a general sense to categorise a diverse 

number of approaches that are opposed to communitarianism and that are unified 

by their focus on the individual as the primary unit o f concern and in their belief 

that the sovereign state requires constant questioning. In its most general form, 

cosmopolitanism is used to refer to those views which emphasise global 

interdependence, or “one-worldism ”, and so take the scope of justice to be global. 

Frequently, a cosmopolitan outlook is also linked to the concept of new world order 

projects, or what has been termed “altermondialism” . Thus, for some, the classical 

philosophical tradition of cosmopolitanism has been dusted down and revived as a 

m odem  “shorthand for the (partly actual partly hoped for) institutional and
» 3constitutional design of the new order’ .

W riting in 1908, for Henry Sidgwick cosmopolitanism was “perhaps the 

ideal of the future” , since the wider sentiment connected with the conception of 

common humanity could not yet hope to act as a substitute for the powerful 

political force of patriotism A century later, the cosmopolitan ideal has still yet to

' Benhabib, Seyla, A n o th er  C osm opo litan ism , O xford U n iversity  Press, O xford, 2 0 0 6 , 145.

 ̂ Although not using the term “cosm opolitanism”, an example of this can be found in Peter Singer’s 

One World, 2"'* ed., Yale University Press, New Haven, 2004.

 ̂Douzinas, Costas, Human Rights and Empire, Routledge-Cavendish, Abingdon, 2007, 151. 

Sidgwick, Henry, The Elements o f  Politics, 3"̂  ed., Macmillan, London, 1908, 309.
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become fully rooted in the present and remains predominantly, although by no 

means exclusively, within the minds of philosophers and critical thinkers.^ 

Nevertheless, while Hedley Bull is certainly right to warn against the dangers of 

proceeding as if the cosmopolitan society presupposed in the talk of human rights is 

a political and social framework already in place, Rob W ilson is equally correct 

when he points out that a new cosmopolitanism is clearly in the air, what Robert 

Fine describes as an “identifiable current gravitating around a number of shared 

commitments” .̂  W hereas Jacques Derrida tentatively suggested that, although we 

may not yet recognise it as such, cosmopolitanism may have in fact already arrived, 

Ulrich Beck, is firmly convinced that “in however distorted a form ”, 

cosmopolitanism has,

“left the realm of philosophical castles in the air and has entered reality. 

Indeed, it has become the defining feature of a new era, the era of reflexive 

modernity, in which national borders and differences are dissolving and 

must be renegotiated in accordance with the logic of a “politics of politics” . 

This is why a world that has become cosmopolitan urgently demands a new 

standpoint, the cosmopolitan outlook, from which we can grasp the social 

and political realities in which we live and act. Thus the cosmopolitan

 ̂ See Anderson, Perry, “Arms and Rights; Rawls, Habermas and Bobbio in an Age o f War”, New  

Left Review  31 (Jan/Feb 2005) 5.

* Wilson, Rob, “A N ew  Cosmopolitanism is in the Air; Some Dialectical Twists and Turns” in 

Cheah, Pheng and Robbins, Bruce eds., Cosmopolitics, University o f  Minnesota Press, Minneapolis, 

1998, 351; Fine, Robert, Cosmopolitanism, Routledge, London, 2007, 1-2. See also  McCarthy, 

Thomas, “On Reconciling Cosmopolitan Unity and National Diversity” in D e Greiff, Pablo and 

Cronin, Ciaran eds.. G lobal Justice and Transnational Politics, MIT Press, Cambridge, 2002, 235; 

Jackson, Robert, C lassical and M odem  Thought on International Relations, Palgrave, N ew  York, 

2005, 7, where it is noted that “[m]any questions Kant asked in the eighteenth century about the 

cosm opolis o f  humankind are being asked again today, but in a somewhat different form influenced, 

if  not dictated, by the considerably changed international conditions and circumstances o f our time 

as compared with his time”.
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outlook is both the presupposition and the result of a conceptual
7reconfiguration o f our modes o f perception.’

The number of recent “Special Issue” journal editions, collections of essays 

and dedicated conferences given over to the topic of cosmopolitanism is clear 

testimony to a revived interest in the topic and a renewed faith in its usefulness as a 

category of thought.* Equally striking is the wide variety o f issues to which a

 ̂ Derrida, Jacques, On Cosmopolitanism and Forgiveness, Dooley, Mark and Hughes, Michael 

trans., Routledge, London, 2001, 23; Ulrich, Beck, Cosmopolitan Vision, Polity Press, Cambridge, 

2006, 2.

* “Special Issue; Ethics in World Politics, Cosmopolitanism and Beyond?” , 44(1) International 

Politics (2007); “Special Issue: Cosmopolitanism, Past and Future”, 10(1) European Journal o f  

Social Theory (2007); “Special Issue on Cosmopolitanism and the State”, 32(4) Social Theory and 

Practice (2006); “Special Issue; Cosmopolitan Sociology”, 57(1) British Journal o f Sociology 

(2006); “Current Debates in Global Justice”, 9 Journal o f  Public Ethics (2005); “Special Issue: 

Studies in Cosmopolitanism”, 107(3) Statsvetenskaplig tidskrift (2005); “Special Issue; 

Cosmopolitanism”, Public Culture Millennial Quarter IV (2002); “Special Issue: Cosmopolitanism, 

Distributive Justice and Violence”, 14(4) Global Society (2000); “Global Justice” , XLI NOMOS 

Yearbook o f  the American Society fo r  Political and Legal Philosophy (1999); Brown, Garrett 

Wallace, Grounding Cosmopolitanism, Edinburgh University Press, Edinburgh, (forthcoming 2009); 

van Hooft, Stan, Cosmopolitanism: A Philosophy o f Global Ethics, Acumen Publishing, Durham, 

2009; Harvey, David, Cosmopolitanism and the Geographies o f  Freedom, Columbia University 

Press, New York, 2009; Fine, Robert, Cosmopolitanism, Routledge, London, 2007; Beck, Ulrich, 

Cosmopolitan Vision, Polity Press, Cambridge, 2006; Benhabib, Seyla, Another Cosmopolitanism, 

Oxford University Press, Oxford, 2006; Appiah, Kwame Anthony, Cosmopolitanism, WW Norton & 

Company, New York, 2006; Tinnevelt, Ronald and Verschraegen, Gert eds.. Between Cosmopolitan 

Ideals and State Sovereignty, Palgrave Macmillan, Basingstoke, 2006; Hoffe, Otfried, K ant’s 

Cosmopolitan Theory o f  Law and Peace, Cambridge University Press, Cambridge, 2006; Brock, 

Gillian and Brighouse, Harry eds.. The Political Philosophy o f  Cosmopolitanism, Cambridge 

University Press, Cambridge, 2005; Vertovec, Steven and Cohen, Robin eds.. Conceiving 

Cosmopolitanism, Oxford University Press, Oxford, 2002; Moellendorf, Darrell, Cosmopolitan 

Justice, Westview Press, Cambridge, 2002; Anderson-Gold, Sharon, Cosmopolitanism and Human 

Rights, University of Wales Pre.ss, Cardiff, 2001; Hill, Jason, Becoming a Cosmopolitan, Rowman & 

Littlefield, Lanham, Maryland, 2000; Hutchings, Kimberly and Dannreuther, Roland eds.. 

Cosmopolitan Citizenship, Macmillan, London, 1999; Cheah, Pheng and Robbins, Bruce eds., 

Cosmopolitics, University of Minnesota Press, Minneapolis, 1998; Zolo, Danilo, Cosmopolis: 

Prospects fo r  World Government, McKie, David, trans.. Polity Press, Cambridge, 1998; Bohman, 

James and Bachmann-Lutz, Matthias eds.. Perpetual Peace: Essays on Kant's Cosmopolitan Ideal,
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cosmopolitan analysis of some form is being applied.^ To paraphrase David Harvey,

The MIT Press, Cambridge, 1997; Heater, Derek, World Citizenship and Government: Cosmopolitan 

Ideas in the History o f  Western Political Thought, Macmillan, London, 1996; Archibugi, Daniele 

and Held, David, eds.. Cosmopolitan Democracy: An agenda fo r  a new world order. Polity Press, 

1995; Toulmin, Stephen, Cosmopolis: The Hidden Agenda o f Modernity, University of Chicago 

Press, Chicago, 1990; “Questioning Cosmopolitanism”, Deakin University, Melbourne, 26-28 June 

2008; “Diaspora and Cosmopolitanism”, University of Wisconsin, 20-21 June 2008; 

“Cosmopolitanism: Gender, Race, Class and the Quest for Global Justice”, University o f Notre 

Dame, 18 September 2007; “Cosmopolitanism Past and Present”, University of Dundee, 6-8 June 

2007; “Cosmopolitan Cultures, Cosmopolitan Histories”, University of Wisconsin, 2-3 March 2007; 

“Cosmopolitan Politics: On the History and Future of a Controversial Ideal”, Johann Wolfgang 

Goethe University, Frankfurt-am-Main, 6-8 December 2006; "Sites of Cosmopolitanism”, Griffith 

University, Brisbane, 6-8 July 2005; “Cosmopolitanism and Europe”, University of London, 22-23 

April 2004.

 ̂ In addition to distributive justice, democracy and citizenship, cosmopolitan thinking has also been 

applied to environmental issues (Elliott, Lorraine, “Global Environmental (In)equity and the 

Cosmopolitan Project”, Centre for the Study of Globalisation and Regionalisation Working Paper 

No. 95/02, April 2002; Caney, Simon, “Cosmopolitan Justice, Rights and Global Climate Change”, 

19(2) Canadian Journal o f Law and Jurisprudence 255 (2006)), the use of force (Fabre, Cecile, 

“Cosmopolitanism, just war theory and legitimate authority” , 84(5) International Affairs 963 (2008); 

Atack, Iain, The Ethics o f  Peace and War, Edinburgh University Press, Edinburgh, 2005; Buchanan, 

Allen and Keohane, Robert, “The Preventative Use of Force: A Cosmopolitan Institutional 

Perspective”, 18(1) Ethics and International Affairs 1 (2004); Archibugi, Daniele, “Cosmopolitan 

Guidelines for Humanitarian Intervention, 29(1) Alternatives 1 (2004)), international trade 

(Buchanan, Ruth, “Perpetual Peace or Perpetual Process; Global Civil Society and Cosmopolitan 

Legality at the World Trade Organization”, 16 Leiden Journal o f International Law  673 (2003); 

Charnovitz, Steve, “WTO Cosmopolitics”, 34 New York University o f International Law and Policy 

299 (2002); Best, Jacqueline, “Co-opting Cosmopolitanism? The International Monetary Fund’s 

New Global Ethics”, 20(3) Global Society 307 (2006)), migration (Benhabib, Seyla, The Rights o f  

Others, Cambridge University Press, Cambridge, 2004; Kapur, Devesh and McHale, John, “Should a 

Cosmopolitan Worry about the ‘Brain Drain’?”, 20(3) Ethics and International Affairs 305 (2006)); 

self-determination (Archibugi, Daniele, “A Critical Analysis of the Self-Determination of Peoples: A 

Cosmopolitan Perspective”, 10(4) Constellations 488 (2003)); international criminal law (Hirsh, 

David, Law and Genocide: Cosmopolitan Trials, Cavendish, London, 2003), terrorism (Archibugi, 

Daniele, “Terrorism and Cosmopolitanism”, Social Science Research Council, 21 November 2001, 

available at <www.danielearchibugi.org>), the internet (Spence, Edward, “Cosmopolitanism and the 

Internet”, paper delivered at the Second International Conference of the Australian Institute of 

Computer Ethics, Australian National University, November 2000), as well as international relations 

generally (Stewart, Patrick, “Beyond coalitions of the willing: Assessing US multilateralism”, 37(1)
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cosmopolitanism  is quite evidently back.'° Garrett W allace Brown rightly argues 

that, in conjunction with new approaches to understanding globalisation, the 

growing interest in cosmopolitanism illustrates that political theorists have 

increasingly realised the need to address global considerations of human 

interconnectedness.”  Following Christien van der Anker, it is suggested here that, 

at the very least, the increasing debate on cosmopolitan justice justifies the 

identification o f a developing cosmopolitan project that is working toward the 

creation of a cosmopolitan agenda of research, institutional design and political 

action, and which, most importantly, is of direct relevance to international legal 

theory.'^

In order to delineate its various characteristics and different forms, this 

chapter will begin by classifying the expanding field of contemporary 

cosmopolitanism into five distinct categories; identity vs. justice; moral idea vs. 

institutional claim; weak vs. strong; ambitious vs. moderate, and complex vs. 

contractarian {section 4.1). A deviation of sorts will then be taken in order to 

explore the origins and hidden history of cosmopolitan political thought, identifying 

a number o f distinct stages in its development and examining its influence on 

certain key international legal theorists (section 4.2). W hile frequently overlooked, 

it will be claimed that aspects of cosmopolitanism have had a significant influence 

at some of the critical moments of international law ’s development.

Following these two introductory sections, the chapter will then return to the 

constructivist consideration of the sovereign state that was begun in chapter three in 

order to account for the rise of the liberal state and, in turn, liberal internationalism 

(section 4.3). The importance of liberalism for the current thesis lies in the fact that, 

not only does liberalism wrestle with a number o f the same fundamental issues

Ethics and International A jfairs 37 (2003); Kaldor, Mary, “American power: from ‘com pellance’ to 

cosmopolitanism?”, 79 International Affairs I (2003); Walker, Thomas, “The Forgotten Prophet: 

Tom Paine’s Cosmopolitanism and Internationa! Relations”, 44 International Studies Q uarterly 51 

(2002)).

Harvey, David, “Cosmopolitanism and the Banality of Geographical Evils”, 12(2) Public Culture 

529 (2000), 529.

" Brown, Garrett Wallace, Grounding Cosmopolitanism, University of Edinburgh Press, Edinburgh, 

forthcoming, 11 (on file with author).

Van der Anker, Christien, “The Need for an Integrated Cosmopolitan Agenda”, 14(4) G lobal 

Society 479 (2000), 479-80.
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confronted by cosmopolitanism, it has also become one of the dominant modes of 

thinking about international relations and international law, and so its relationship 

with modem cosmopolitanism is of particular relevance. More particularly, the most 

sophisticated and influential account of cosmopolitanism available to us is that of 

Kant’s political theory -  an account which, in turn, is embedded with a Kantian 

version of liberal internationalism and his international reform project. Of all of the 

cosmopolitan thinkers, it is Kant who has laid the foundations of the contemporary 

version of cosmopolitanism that is undergoing a revival today, and within his work 

is strikingly revealed the tensions between man as citizen and man as a member of 

mankind that are to be found between communitarianism and cosmopolitanism and 

within liberalism. Finally, the popularity of liberal internationalism amongst 

international lawyers renders it a particularly appropriate vehicle through which to 

make the case for cosmopolitanism. Just as a broad area of debate within 

international relations is devoted to liberal theories, Siegfried Schieder observes that 

Kantian themes and arguments similarly determine the current renewal of 

international legal theory and philosophy, as evidenced by the “broad consensus 

that the primacy of politics over morality in the tradition of Vattel, and classical law 

based on sovereignty and a strict ban on intervention, have served their time”.'^

It will be seen that the constitutional structures of the sovereign state 

gradually transformed throughout the 18“' century, such that a holistic social 

ontology, involving absolutist, hierarchical and firmly bounded states, eventually 

gave way to an individualistic social ontology, comprising a liberal organising 

principle of sovereignty, a legislative norm of procedural justice and substituting the 

material autonomy of individuals as the moral purpose of the state. It will be argued 

that, as an “inside-out” approach, liberal internationalism essentially seeks to 

replicate these developments at the international level. The chapter will proceed to 

make the claim that, because tensions within liberalism mirror the competing world 

views of particularism and universalism as found within communitarianism and 

cosmopolitanism, liberalism is a suitable framework in which to set these wider 

debates.

Schieder, Siegfried, “Pragmatism as a Path towards a Discursive and Open Theory of International 

Law”, 11(3) European Journal o f  International Law  663 (2000), 674.
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Robert Fine has observed that the basic agenda of the new cosmopolitanism 

is to “think Kant against Kant” in reconstructing the cosmopolitan ideal for our own 

times. Or, as Otfried Hoffe remarks, while one cannot expect philosophy to provide 

a detailed account of a world legal order, “one can still make use of Kant in order to 

go beyond Kant” .''  ̂ In order to understand modern cosmopolitanism, therefore, it is 

first necessary to understand its Kantian origins, as well as K ant’s conception of 

liberal internationalism. Following Antonio Franceschet, it will be examined how 

certain tensions and rival visions within contemporary liberal internationalism may 

be traced back to Kant’s ambivalent view o f the sovereign state, which in turn 

originates from certain divisions within his critical philosophy. In particular, the 

duality between the noumenal and phenomenal and the form al and material realms 

causes Kant to both uphold the sovereign state while simultaneously calling for its 

reform, thereby giving his writings a particularly malleable quality. Adopting 

Franceschet’s detailed analysis, it will be shown that, because Kant ultimately 

supplants the formal justification for international reform with the material 

justification, the agenda for reform is reduced from seeking to domesticate anarchy 

entirely, to merely mitigating its negative effects through the agency o f the 

sovereign state. The mechanisms by which such reform is to be brought about is 

through a confederation o f republican states and the idea o f a universal history, as 

driven along by m ankind’s natural inclination towards sociability and a spirit of 

commerce.

Drawing upon Michael Doyle’s distinction between “conservative liberals” 

and “social welfare liberals”, Franceschet convincingly makes the case that 

contemporary liberal internationalists may be broadly divided between 

conservatives (exemplified by the proponents of “democratic peace” theory) and 

radicals (as exemplified by supporters o f cosmopolitan democracy), with the 

distinction between the two having its origins within the m anner in which they 

interpret Kant’s international reform project. W hereas the conservatives prioritise 

Kant’s formalism, the radicals emphasise the material justification for international 

reform, based upon the need to improve the material autonomy of individuals 

regardless of where they are located. A key argument of this chapter will be the

Hoffe, Otfried, Kant's Cosmopolitan Theory o f  Law and Practice, Cambridge University Press, 

Cambridge, 2006, 16.

172



claim that cosmopolitanism may be understood as a radical form of liberal 

internationalism  that emphasises Kant’s m a/ena/justification for reform and which 

finds an echo in Hersch Lauterpacht’s call for the continual development o f 

international law, such as might narrow the division between the international and 

the domestic sphere. Clear parallels can also be drawn between Franceschet’s 

conception of a radical form o f liberal internationalism and Linklater’s concept of 

external obligation, pointing towards a role for cosmopolitanism in perfecting a 

proper equilibrium within our systems of inclusion and exclusion.

4.1 Varieties o f Cosmopolitanism

It has been remarked that, despite a rich history dating back to ancient times, there 

is little consensus among contemporary theorists as to how the precise content of 

the “difficult, contested, but nonetheless important” concept of cosmopolitanism is 

to be understood.'^ Moreover, given the dominance of communitarian thought, 

cosmopolitans tend to expend greater energy criticising and arguing against 

particularist theories than elaborating on justifications for their own point of view. 

As a result, while it is relatively clear what cosmopolitans oppose, it is less clear 

what they are for.’  ̂ The “nebulous core” common to the differing strands of 

cosmopolitanism may be identified as the idea that “all human beings, regardless of 

their political affiliation, do (or at least can) belong to a single community, and that 

this community should be cultivated” .*’ Cosmopolitans, therefore, tend to endorse 

an orientation away from particularistic and toward universal sources of value.

”  Feldman, Noah, “Cosmopolitan Law?”, 116 Yale Law Journal 1022 (2007), 1025; Scheffler, 

Samuel, Boundaries and Allegiances, Oxford University Press, Oxford, 2001, 111.

Brock, Gillian and Brighouse, Harry eds., The P olitical Philosophy o f  Cosmopolitanism, 

Cambridge University Press, Cambridge, 2005, 2.

”  Kleingeld, Pauline and Eric Brown, “Cosmopolitanism”, The Stanford Encyclopedia o f  Philosophy 

(Winter 2006 Edition), Zalta, Edward, ed., available at <http://plato.stanford.edu/archives 

/win2006/entries/ cosmopolitanism/>. See Hill, Jason, Becoming a Cosmopolitan, Rowman & 

Littlefield, Lanham, 2000, 121-143, for whom “the moderate cosmopolitan does not differ in 

principle from the radical cosmopolitan. The difference between the two lies only in the degree to 

which the psychic crutches that a culture has become used to relying on to maintain ossified ways of 

seeing itself and the world ought to be jettisoned. The moderate cosmopolitan dreams o f radical
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W hilst the degree of intensity attached to the principles involved may vary, 

Thom as Pogge identifies three elements common to all cosmopolitan positions: (i) 

individualism, in that the ultimate unit o f concern are persons; (ii) universality, in 

that the status of ultimate unit of concern attaches to every person equally, and (iii)
I Q

generality, in that the status of ultimate unit of concern has global force. Brian

Barry chooses to emphasise the impartial nature o f cosmopolitan thought, clearly

im plicit in the three elements identified by Pogge. According to Barry, justice as

impartiality requires that “people should not look at things from their own point of

view alone but seek to find a basis of agreement that is acceptable from all points of

view”. That is, individuals are called upon to “detach themselves from their own

contingently given positions and take up a more impartial standpoint” .'^ As a result,

as Kok-Chor Tan notes, from the cosmopolitan perspective, “principles of justice

ought to transcend nationality and citizenship, and ought to apply equally to all

individuals of the world as a whole. In short, cosmopolitan justice is justice without

borders.” '̂’ Charles Beitz employs the useful term “non-perspectival” to capture this

element, in that cosmopolitanism “seeks to see each part of the whole in its true

relative size. There is no foreground and background; the proportions of things are
21accurately represented so that they can be faithfully compared” . Perhaps it is this 

description that best distinguishes cosmopolitanism from particularist, 

communitarian efforts to limit the horizons o f our moral and political concern and 

to ring-fence separate communities from their relative significance as part of the 

whole.

Illustrating the breadth and inclusiveness of the category, in addition to the 

anticipated Kantianism (echoed in contemporary rights-based approaches such as 

that adopted by Henry Shue), examples o f cosmopolitan thought include 

consequentialist utilitarianism (as found in the works of Peter Singer) and Marxism, 

in respect of both o f which “a cosmopolitan perspective is an implication of a

cosmopolitanism but realizes that the dream may have to be delayed until certain aspects o f  a liberal 

democratic society are accessible to a great many persons”. Ibid., 141.

'* Pogge, Thomas, "Cosmopolitanism and Sovereignty” 103 Ethics 48 (1992), 49.

Barry, Brian, Theories o f  Justice, Harvester-Wheatsheaf, Hemel Hempstead, 1989, 7-8.

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 1.

Beitz, Charles, “Cosmopolitan liberalism and the states system” in Brown, Chris ed.. Political 

Restructuring in Europe, Routledge, London, 1994, 123, 124.
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0 0
general philosophical position” .* Despite their differences, the end point for all 

three, says Chris Brown, “is to endorse an attitude towards international relations 

which is oriented away from particularistic sources of value and towards global 

comm unity”, hence their cosmopolitan aspect.*^

W hile for Marx, global solidarity among the proletariat would ultimately 

lead to the withering away of the state, for both Kantianism and utilitarianism the 

state does have a contingent or instrumental value. As Anthony Ellis explains, from 

the point of view of the utilitarian, the function of the state is the protection of the 

individual and his or her community. However, the pursuit of this “parochial end” is 

justifiable only “because it is their most efficient way of maximizing the general 

good -  the good of all salient beings everywhere. In principle there may be other 

ways.” '̂* It is this seemingly innocuous recognition in the final sentence that there 

may, in principle, be alternative ways to maximise the good of persons everywhere 

that encapsulates the cosmopolitan essence of utilitarianism. For a utilitarian, the 

merits of replacing individual states with a world government is a “complicated 

empirical matter, but that is all that it is” .̂  ̂ Moreover, utilitarians may expect that 

“states should be committed ultimately to the positive pursuit of a common end, 

namely the general good, and their jo in t actions and legal conventions should reflect 

th is” .^*

W hile Kantian cosmopolitanism shares utilitarianism’s focus on the 

individual as the basic unit of concern, Kantianism is deontological, as compared to 

the consequentialism of utilitarianism, summed up by the categorical imperative to 

act on the maxim that can at the same time be made a universal law. For Kant, 

universality is a moral requirement. There is, however, a difference between Kant’s 

ethical and political cosmopolitanism, the former being more radical than the latter,

Brown, Chris, International Relations Theory, Columbia University Press, New York, 1992, 47. 

Shue, Henry, Basic Rights: Subsistence, Affluence, and US Foreign Policy, 2”'̂  ed., Princeton 

University Press, Princeton, 1996; Singer, Peter, “Famine, Affluence and Morality”, I(3j Philosophy 

and Public Affairs (1972) 229; Fleischer, Helmut, Marxism and H istory, London, 1973, 58.

”  Ibid., 44.

Ellis, Anthony, “Utilitarianism and International Ethics” in Nardin, Terry and Mapel, David, 

Traditions o f  International Ethics, Cambridge University Press, Cambridge, 1992, 173.

Ibid.

Ibid.
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both of which will be more fully explored further below. Importantly, although the 

“republican” state is seen as essential to the exercise of the categorical imperative,
27its role is essentially that o f a negative substitute, “if  all is not to be lost”.

Given that it arises within sociology, political philosophy and international 

relations, as well as in international law, it is unsurprising that the content and scope 

o f modern cosmopolitanism vary according to which of the social sciences is being 

discussed. Furthermore, as the contexts in which cosmopolitan concerns are 

expressed reflect historical events and developments, they inevitably change over 

time. As a result, following Kok-Chor Tan, it is useful to distinguish between four 

overlapping classifications that can be identified within works on cosmopolitanism: 

(i) identity vs. justice; (ii) moral idea vs. institutional claim; (iii) weak vs. strong 

and, (iv) ambitious vs. moderate.** To this a fifth shall be added, namely Noah 

Feldm an’s distinction between complex vs. contractarian cosmopolitanism.

(i) Identity vs. Justice

According to Samuel Scheffler, cosmopolitanism about justice and 

cosmopolitanism  about identity are linked together by the shared notion that our 

membership of a common humanity of all human beings makes it possible for 

cultural and justice relationships to be forged amongst people everywhere, 

irrespective of geographical and political boundaries.' Contrary to the importance 

placed by communitarians on the shared understandings and cultural exchanges 

found within bounded communities, those who advocate a cosmopolitan attitude 

towards culture and identity place their faith in the possibility of overcoming 

apparent divides and in augmenting their cultural lives through new and diverse 

experiences. A frequently cited example of this perspective is taken from a defence

Kant, Immanuel, “Perpetual Peace: A Philosophical Sketch” in Reiss, Hans, ed., Nisbet, HB trans., 

K an t’s P olitical Writings, Cambridge University Press, Cambridge, 1991, 93, 105.

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004. The term 

“ambitious” is used here in place o f Tan’s use o f “extreme”, as it is considered the more neutral.

Scheffler, Samuel, Boundaries and Allegiances, Oxford University Press, Oxford, 2001, 114. See 

Held, David, “Cosmopolitanism; Taming Globalization” in Held, David and McGrew, Anthony eds.. 

The G lobal Transformations Reader, 2"“* ed.. Polity Press, Cambridge, 2003, 514, 525-6.
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by Salman Rushdie of his work The Satanic Verses, in which Rushdie extols the 

novel’s celebration of

“hybridity, impurity, intermingling, the transformation that comes of new 

and unexpected combinations of human beings, cultures, ideas, politics, 

movies, songs. It rejoices in mongrelisation and fears the absolutism of the 

Pure. Melange, hotchpotch, a bit of this and a bit of that is how newness 

enters the world."

A celebration of newness and difference is at the heart of cosmopolitanism 

about culture. As the processes of globalisation makes transnational 

communications ever easier, there is a corresponding rise in “complex affiliations, 

meaningful attachments and multiple allegiances” that criss-cross political and 

cultural boundaries which, having once posed as an obstacle, have now become
31translucent. For example, in a survey conducted in the United Kingdom in 2000, 

when asked to pick from a list of geographical locations the place to which they felt 

they belong “first of all”, a sizeable 11 % of respondents chose “the world as a 

whole”, with 19% of 18-24 year olds doing so.̂ ^

In its more extreme form, the preference for all things new can be perceived 

as disdain for the familiar and the local. As Kwame Anthony Appiah observes, the 

term “cosmopolitan” is capable of invoking an “unpleasant posture of superiority 

toward the putative provincial. You imagine a Comme des Gar9ons-clad 

sophisticate with a platinum frequent-flyer card regarding, with kindly 

condescension, a ruddy-faced farmer in workman’s overall. And you wince.”^̂  It is

Rushdie, Salman, “In Good Faith” in Imaginary Homelands, Granta Books, London, 1991, 393, 

394, cited in Waldron, Jeremy, “Minority Cultures and the Cosmopolitan Alternative” 25 University 

o f  Michigan Journal o f  Law Reform  751 (1992), 751.

Vertovec, Steven and Cohen, Robin eds.. Conceiving Cosmopolitanism, Oxford University Press, 

Oxford, 2002, 2.

The Soul o f  Britain, The Opinion Research Business, London, 2000, cited in Szerszynski, 

Bronislaw and Urry, John, “Cultures o f Cosmopolitanism”, The Sociological Review  461 (2002), 

462, 476.

Appiah, Kwame Anthony, Cosmopolitanism, Norton, N ew  York, 2006, xiii. Bruce Robbins 

similarly notes the “association o f cosmopolitan globality with privilege -  classy consumption, 

glossy cleavage, CNN, modems, faxes. Club Med, and the Trilateral Commission” and agrees that
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the extreme form of cultural cosmopolitanism that Jeremy W aldron describes when 

he writes that for the communitarian, free-wheeling cultural cosmopolitanism, as 

engaged in by those who hop from one community to another and refuse to settle 

down, “is like the freedom claimed by any other oddball: the freedom to sail the 

Atlantic in a bathtub or the freedom  to steer one’s way through a bewildering series 

of marriages and divorces” .̂ '* From this critical standpoint, cosmopolitanism is seen 

as embodying “atomism, abstraction, alienation from one’s roots, vacuity of 

commitment, indeterminacy o f character, and ambivalence towards the good” .

In its more moderate form, cultural cosmopolitanism is less concerned with 

turning away from the known than with adopting an open attitude towards the 

unknown. As U lf Hannerz puts it, cosmopolitanism “ includes a stance toward the 

coexistence of cultures in the individual experience ... an orientation, a willingness 

to engage with the Other ... an intellectual and aesthetic stance of openness toward 

divergent culture experiences” .̂  ̂ A good description of this stance is provided by 

Stuart Hall when he explains that cosmopolitanism is not about the absence of 

culture but about drawing on the traces and residues of many cultural and ethical 

systems: “ [i]t means the ability to stand outside one’s life written and scripted by 

any one community, whether that is a faith or tradition or religion or culture -  

whatever it m ight be -  and to draw selectively on a variety of discursive 

m eanings” .̂ ^

It is this leaning towards placing one’s position in a broader, more objective 

context that is also a key elem ent of cosmopolitanism about justice. However, while 

they are by no means mutually exclusive, it is important to remember that neither

the word “cosmopolitan” is capable of evoking “the image of a privileged person; someone who can 

claim to be a ‘citizen of the world’ by virtue of independent means, expensive tastes, and a globe

trotting lifestyle” . Robbins, Bruce, “Comparative Cosmopolitans”, in Cheah, Pheng and Robbins, 

Bruce eds., Cosmopolitics, University of Minnesota Press, Minneapolis, 1998, 246, 248.

Waldron, Jeremy, “Minority Cultures and the Cosmopolitan Alternative” 25 University o f  

Michigan Journal o f  Law Reform  751(1992), 764.

Ibid., 764-5.

Hannerz, Ulf, “Cosmopolitan and Local in World Culture”, in Featherstone, Mike ed.. Global 

Culture: Nationalism, Globalisation and Modernity, Sage, London, 1990, 237, 239.

Hall, Stuart, “Political Belonging in a World of Multiple Identities” in Vertovec, Steven and 

Cohen, Robin eds.. Conceiving Cosmopolitanism, Oxford University Press, Oxford, 2002, 25, 26.
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are cosmopolitanism about culture and cosmopolitanism about justice in any way 

dependent upon one another.

Following Tan, the cosmopolitan idea o f justice holds that distributive 

principles are not to be constrained or limited by state boundaries, and that the 

purpose o f such principles is to mitigate the biased effects of political boundaries on 

the everyday lives of people.^* In its concern with the effects of institutional 

structures in perpetuating transnational inequalities, cosmopolitan justice may be 

contrasted with concepts of ethical duties to provide humanitarian assistance to 

those in need, as found for example in Rawl’s The Law o f Peoples. As Tan explains, 

an ethical approach to global poverty views institutions as merely a means to an 

ends, rather than as a source o f the problem, or as a primary subject of critical 

e v a lua tion .C osm opo litan  justice, on the other hand, is concerned with addressing 

the global economic and political structure that not only brings about inequality but 

also “legitimizes global maldistribution in the first place” While conceding that 

the analogy is not a direct one, following Charles Beitz, Tan suggests that just as we 

need “principles of justice to regulate the domestic basic structure whose impact on 

people’s lives is ‘profound and present from the start’, so there is a global basic 

structure, whose impact on people’s lives is as profound and present, that must 

likewise be regulated” . I t  is the justness of the global basic structure that is of 

primary concern to cosmopolitanism about justice.

(ii) M oral Idea V5. Institutional Claim

It was written by the renowned economist John Kenneth Galbraith that, “even 

though no elementary truth is so consistently ignored or, on occasion, so fervently 

assailed”, the responsibility for economic and social well-being is transnational, or 

general; “Human beings are human beings wherever they live. Concern for their 

suffering from hunger, other deprivation and disease does not end because those so 

afflicted are on the other side of an international frontier.”"̂ ' W hile not using these

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 19, 96-8.

Ibid., 24.

Ibid., 26.

Ibid., 27.

Galbraith, John Kenneth, The G ood Society, Houghton M ifflin, New York, 1996, 2.
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terms, Galbraith was espousing a form of moral cosmopolitanism, the core of which 

is comprised of the three elements o f individualism, universality and generality 

(complemented by egalitarianism, impartiality and non-perspectivity). As Brian 

Barry explains, since it includes all human beings and “does not recognise any 

categories of people as having less or more moral weight”, this standpoint’s unit of 

value is the individual person.'^^ Sharing many aspects of cosmopolitanism about 

justice, a good illustration o f moral cosmopolitanism may be found within Pacem in 

Terris, in which it was declared by Pope John XXIII that there is,

“a unity in the human race deriving from the human nature that men have in 

common and which demands that attention be given to the welfare of 

mankind as a whole; in other words to the universal common good. ... 

[M]en today ... are becoming ever more conscious o f belonging as living 

members to the whole family of mankind.”

Just as cosmopolitanism about justice does not necessarily entail 

cosmopolitanism about culture, cosmopolitanism as a moral concern does not 

necessarily require that one wishes to see the erection of further global institutional 

structures. As will be seen later in this chapter, Kant is perhaps the finest example

Barry, Brian, “Statism and Nationalism; A Cosmopolitan Critique”, XLI NOMOS Yearbook o f  the 

American Society fo r  Political and Legal Philosophy 12 (1999), 36.

^  Pope John XXIIl, Pacem in Terris (11 April 1963), Catholic Truth Society, London, 1980, 132, 

145, According to Harvey Wheeler,

“What was epoch-making about Pacem in Terris was that for the first time in history the 

highest authority of one o f the world’s largest and most powerful organisations ... officially  

established [a] dual allegiance system. ... Pacem in Terris made it mandatory for Catholics 

the world over to realise their allegiance to world order by working to make it com e about. 

Never before had a comparable organisation or government done so .”

Wheeler, Harvey, Democracy in a Revolutionary Era, Penguin, Harmondsworth, 1971, 300, cited in 

Heater, Derek, World Citizenship and Government, Macmillan Press, Basingstoke, 1996, 163. The 

sentiment of the Encyclical was echoed by US President John F Kennedy later in the year in his 

address to the Irish Parliament in which he remarked that “[t]he supreme reality of our time is our 

indivisibility as children o f God and our common vulnerability on this planet”. Address to Dail 

Eireann, 28 June 1963, Dail Debates, Volume 203.

180



of a proponent o f cosmopolitan ethics who nevertheless opposes any form o f world 

government and recognises the importance of the sovereign state. As Beitz 

succinctly puts it, moral cosmopolitanism is not distinguished by any particular 

view about world political organisation but rather by a view about the moral basis 

on which the question should be decided."*^ Moral cosmopolitanism, in fact, makes 

no necessary institutional demands or recommendations."^^ It must always be borne 

in mind, therefore, that “a defence of cosmopolitanism is not straightaway a 

defence of world statism”."*̂

Cosmopolitanism as an institutional claim, on the other hand, tends to 

involve a particular stance as to the need for political arrangements that reflect the 

interconnected nature of modem society. As April Carter suggests, when used 

within contemporary political and international relations theory, cosmopolitanism 

usually denotes a certain model of global politics in which relations between 

individuals transcend state boundaries and an order based upon relations between 

states is giving way to an order at least partly based upon universal laws and 

institutions.'^* W hile involving a varying degree o f credibility, there are a number o f 

movements and organisations that work toward the implementation of cosmopolitan 

principles at the institutional level. The Campaign for World Government, for 

instance, was first established in 1937, and called for the creation of a W orld 

Constitutional Convention at which, it was hoped, a framework for a Federation of 

Nations would be formed involving full membership of all countries, direct 

representation and several organs o f government. Ten years later, the W orld

Beitz, Charles, “International Liberalism and Distributive Justice”, 51 W orld Politics 269 (1999), 

287. See Pogge, Thomas, “Cosmopolitanism and Sovereignty”, 103 Ethics 49 (1992).

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 94.

Ibid., 10.

Carter, April, The P olitical Theory o f  G lobal Citizenship, Routledge, N ew  York, 2001, 2. See 

Barry, Christian and Pogge, Thomas eds.. G lobal Institutions and R esponsibilities, Blackwell 

Publishing, Malden, 2005; Miklos, Andras, “Institutions in Cosmopolitan Justice”, 20(3) G lobal 

Society (2006) 239; Caney, Simon, “Cosmopolitan Justice and Institutional Design”, 32(4) Social 

Theory and Practice  525 (2006); Marchetti, Raffaele, “Global Governance or World Federalism? A 

Cosmopolitan Dispute on Institutional M odels”, 20(3) G lobal Society 287 (2006); Craig, Campbell, 

“The Resurgent Idea o f World Government”, 22(2) Ethics and International Affairs 133 (2008); 

Kolers, Avery, “The Territorial State in Cosmopolitan Justice”, 28(1) Social Theory and Practice  29 

(2002).
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M ovement for W orld Government was formed in order to campaign for a 

Constituent Assembly of Peoples, the first meeting of which was held in Geneva in 

1950. A W orld Government o f W orld Citizens, which emphasises global 

citizenship by providing its members with a W orld Passport and W orld Citizen 

Card, has been organising since 1953, while a Provisional W orld Parliament has 

been holding regular sessions since 1982.'*^ Perhaps o f greatest impact has been the 

W orld Federalist M ovement, which campaigned for the adoption of the 1982 UN 

Convention on the Law of the Sea, is widely recognised as having played a major 

role in building political support for the establishment of the International Criminal 

Court, and is now seen as a civil society leader in promoting the emerging legal 

concept of the ‘responsibility to protect’

In international relations theory, cosmopolitanism as an institutional claim 

frequently involves claims as to worldwide citizenship and/or the related concept of 

worldwide democracy. For instance, in arguing that an international civil society 

and a cosmopolitan public sphere can eventually re-organise existing political 

institutions, James Bohman claims that “ [o]nce organised around international 

deliberative institutions, a public sphere of democratically organised international 

associations could shift the location of sovereignty in the international sphere from 

nations back to citizens”, thereby giving rise to a form o f world citizen.^' According

See O’Byrne, Darren, The D im ensions o f  G lobal Citizenship, Frank Cass, London, 2003, 18-19.

In September 2007, the World Federalist Movement launched as its latest initiative the 

“Responsibility to Protect; Engaging Civil Society Project” (R2PCS). One o f its earlier projects, the 

Coalition for the International Criminal Court, is widely acknowledged as having played an 

instrumental role in both ensuring the adoption o f the Rome Statute and in promoting its universal 

ratification.

Bohman, James, “The Public Spheres o f the World Citizen” in Bohman, James and Bachmann- 

Lutz Matthias eds.. Perpetual Peace: Essays on K a n t’s Cosm opolitan Ideal, The MIT Press, 

Cambridge, 1997, 179, 196. See Appiah, Kwame Anthony, “Global Citizenship”, 75 Fordham Law  
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London, 2003; Heater, Derek, World Citizenship, Continuum, London, 2002; Carter, April, The 
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Dannreuther, Roland eds.. Cosmopolitan Citizenship, Macmillan, Basingstoke, 1999; Ougaard, 
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Richard, “Recasting Citizenship” in Robertson, Roland and White, Kathleen eds.. Globalisation, 

Routledge, London, 2003, 93; Brock, Gillian, “World Citizenship: David Miller versus the New  

Cosmopolitans”, 3(1) International Journal o f  P olitics and Ethics 211 (2002); Dower, N igel, “The
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to David Held, in addition to ethical and cultural concerns, cosmopolitanism is also 

concerned to disclose the legal basis of political order “in a world where political 

communities and states matter, but not only and exclusively” .̂  ̂ The notion of 

“cosmopolitan democracy” , defined by Daniele Archibugi as the attempt to 

reconcile the phenomenon of globalisation with the successes of democracy, forms 

a key part of his a n a ly s i s .F o r  Archibugi and Held, the transnational effects of 

decisions taken by particular national communities, which are steadily increasing 

due to the processes o f globalisation, give rise to a significant democratic deficit at 

the international level. As a result, “if the history and practice of democracy has 

until now been centred on the idea of locality (the city-state, the community, the 

nation), it is likely that in the future it will be centred on the international or global 

domain” .P r o p o n e n ts  of cosmopolitan democracy, therefore, are concerned with 

the establishment of institutions that are capable of allowing global citizens to 

exercise their political rights, and are a classic example of cosmopolitanism as an 

institutional claim.

(Hi) W eak vs. S trong

Like all beliefs, cosmopolitanism operates along a spectrum of intensity -  from 

Martin W ight’s revolutionary idealist who seeks the creation of a brotherhood of 

mankind in which international politics will be assimilated to the condition of 

domestic politics (“thick cosmopolitanism”), to the moderate cosmopolitanism of 

the likes of David Held and Sharon Anderson-Gold, for whom political

Idea of Global Citizenship -  A Sympathetic Assessment”, 14(4) Global Society 553 (2000); Parekh, 

Bhikhu, “Cosmopolitanism and Global Citizenship”, 29(1) Review o f International Studies 3 (1993).

Held, David, “Principles of Cosmopolitan Order” in Brock, Gillian and Brighouse, Harry eds.. The 

Political Philosophy o f  Cosmopolitanism, Cambridge University Press, Cambridge, 2005, 10.
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communities and states matter, but not only and exclusively (“thin 

cosmopolitanism ”).^  ̂ Although the two measures of intensity identified by Tan, 

weak/strong and ambitious/moderate, are closely linked, they are to be 

distinguished by the fact that while the former focuses upon justice concerns (or the 

“normative requirem ents” of cosmopolitanism), the latter is more concerned with 

moral and cultural claims (or the relationship between cosmopolitan requirements 

and other non-cosmopolitan commitments).^^

The distinction between weak and strong cosmopolitanism  is essentially a 

m atter of assessing the extent to which moral cosmopolitanism demands adherence 

to its principles o f universality, requiring that the status of ultimate unit of concern 

attaches to every person equally, and generality, which requires that the status of 

ultimate unit of concern has global force. Strong cosmopolitanism  takes both of 

these requirements to their logical conclusion, such that all moral principles must be
57justified by showing that they give equal weight to the claims of everyone. As a 

result, strong cosmopolitanism is open to the accusation that it fails to grant any 

moral significance to the particular relationships that form within bounded 

communities. It can be seen, therefore, as the antonym of common sense morality.

Weak cosmopolitanism, on the other hand, allows for the possibility that 

there are independent, non-derivative moral principles that have less than a 

universal scope. In other words, weak cosmopolitanism  has no difficulty in 

accepting that bounded communities can give rise to relationships with intrinsic 

moral relevance.^^

W hile the distinction between weak and strong cosmopolitanism was first 

drawn by David M iller in the context of moral cosmopolitanism. Tan has applied it 

to cosmopolitanism about justice, arguing that whereas strong cosmopolitanism

Wight, Martin, International Theory, Leicester University Press, Leicester, 1991, 45; Held, David, 

“Principles o f cosmopolitan order” in Brock, Gillian, and Brighouse, Harry eds.. The Political 

Philosophy o f  Cosmopolitanism, Cambridge University Press, Cambridge, 2005, 10; Anderson-Gold, 

Sharon, Cosmopolitanism and Human Rights, University o f W ales Press, Cardiff, 2001, 123. For a 

discussion of thick and thin cosmopolitanism, see  Rengger, Nicholas, “Justice in the world economy: 

global or international or both?”, 75(3) International Affairs 469 (1999).

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 12.

Miller, David, “The Limits of Cosmopolitan Justice”, in Mapel, David and Nardin, Terry eds.. 

International Society, Princeton University Press, Princeton, 1998, 164, 166.
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entails a commitment to a form o f global distributive equality, weak 

cosmopolitanism considers the requirement for universality and generality to be 

discharged once all individuals are guaranteed to be able to live minimally adequate 

lives.^^ In this regard, weak cosmopolitanism can be viewed as sharing some of the 

features of Sen and Nussbaum ’s capabilities approach and its focus upon injustices 

that are “inescapably relevant” . T h i s  distinction will be o f importance in chapter 

seven when considering the potential for cosmopolitanism to provide the basis for a 

degree of distributive justice.

(iv) Ambitious vj. Moderate

The distinction between ambitious and moderate cosmopolitanism essentially 

hinges upon whether or not all morally significant relationships are considered to be 

derived from the one overarching cosmopolitan principle. As Tan explains, whereas 

moderate cosmopolitanism accepts that there may be moral reasons for certain 

special obligations that are not ultimately explainable in cosmopolitan terms, and so 

does not take a reductive view of special obligations, ambitious cosmopolitanism 

considers all special obligations as derivative or instrumental.^' The primacy of the 

cosmopolitan principle is evident in Nussbaum ’s work, where she asserts that 

although cosmopolitanism has never denied that special attention should be given to 

the nation state, which “sets up the basic terms for most of our daily conduct”, “the 

primary reason a cosmopolitan should have for this is not that the local is better per 

se, but rather that this is the only sensible way to do good” .*̂  According to this 

ambitious view, group loyalties are insufficient to provide independent jnstificahon  

for moral obligations.

Samuel Scheffler is undoubtedly right to argue that it is nothing less than 

pathological to attribute only instrumental value to one’s personal relations. It 

follows from this that, since personal relations are valued for other than 

instrumental reasons, such reasons are capable of forming an independent

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 11. 

Sen, Amartya, Development as Freedom, Anchor Books, New York, 2000, 286.

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 11. 
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justification for action.^^ Scheffler further points out that, although at first glance 

the moderate form of cosmopolitanism and its requirement that our local 

attachments must be balanced and constrained (but not replaced) by consideration 

of the interests of other people may appear so obvious as to amount to little more 

than an accepted platitude, despite its seemingly mild demands, “the complete 

internalization of this claim would require far-reaching changes in many traditional 

theories of justice, not to mention the actual political practice of existing states and 

societies” .^  For these reasons, it is suggested here that an ambitious form of 

cosmopolitanism is to be rejected in favour of a more moderate version. As Noah 

Feldman argues in a broader context,

“[f]or cosmopolitanism to contribute to political theory -  not to mention 

policy debate -  it must necessarily abjure some of the radicalism that may be 

found in its ancient origins, and indeed beyond. ... To be useful in the real 

world, cosmopolitanism must be understood to engage actual political 

duties, not to demonstrate their evanescence and unimportance. It must 

deemphasize the side of Stoicism that commands internal alienation and 

focus on the side that commends political activity to help people 

everywhere. To some degree ... cosmopolitanism must also steer away from 

the universalist one-worldism arguably present in some of its forms.”

As with the distinction between weak and strong cosmopolitanism, when it 

comes to deal with distributive justice it will be argued that there is much merit in 

Feldman’s cautious approach. Despite its name, were a moderate form of 

cosmopolitanism to even partly inform an approach to distributive justice, it would 

be capable of bringing about significant change.

Scheffler, Samuel, Boundaries and A llegiances, Oxford University Press, Oxford, 2001, 

^Ubid., 118.

Feldman, Noah, “Cosmopolitan Law?”, 116 Yale Law Journal 1022 (2007), 1032.
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(v) Complex vs. Contractarian

In addition to the four categories identified by Tan, a further useful distinction 

drawn by Feldman is that between what he terms complex and contractarian 

cosmopolitanism. It will be recalled from chapter three that one of the principal 

justifications for the state is provided by social contract theory, the contemporary 

version of which is most closely associated with John Rawls. Following the 

publication of Rawls’ A Theory o f  Justice in 1971, a number of writers sought to fill 

in what they regarded as the omission to extend the contractualist methodology to 

the global level, either by way o f a second original position, made up of 

representatives of states, or alternatively by applying the original position to the 

world at large. Beginning with Brian Barry’s The Liberal Theory o f  Justice in 1973, 

and further elaborated upon by the likes of Thomas Scanlon, Charles Beitz and 

Thomas Pogge, contractarian cosmopolitanism sought to address what it regarded as 

the failure to “carry forward the normative significance of the domestic account into 

the international arena” Thus,  for instance, Scanlon queried whether

“our relations with the people of South Asia, for example ... [are] governed 

by considerations of justice or only by the duties which hold between any 

one human being and another? The only satisfactory solution to this problem 

seems to me to be to hold that considerations of justice apply at least 

wherever there is systematic economic interaction; for whenever there is 

regularised commerce there is an institution in Raw ls’ sense ie. a public 

system of rules defining rights and duties etc. Thus the Difference Principle 

would apply to the world economic system taken as a whole as well as to 

particular societies within it.”

Hayden, Patrick, John Rawls: Towards a Just World Order, University o f Wales Press, Cardiff, 
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Scanlon, Thomas, “Rawls’ Theory o f Justice”, 121 U niversity o f  Pennsylvania Law Review  1020 

(1972-73), 1066-7.
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In contrast to the contractarian approach to cosmopolitanism, Feldman terms 

the approach taken by Nussbaum “complex cosm opolitanism ”, in that she seeks to 

attempt to bring something of the ideals of cosmopolitanism  into relation with 

existing duties of citizenship. This, he suggests, is a more subtle approach that aims 

at achieving a greater balance between thinking of oneself as a national citizen and 

imagining oneself in terms of global obligations by “injecting cosmopolitanism into 

practical prescriptions for political theory and insisting on a cosmopolitanism with 

room for local, ‘patriotic’ attachm ents” .̂ * Accordingly, complex cosmopolitanism 

can be seen as sharing in certain attitudes favoured by weak and moderate 

cosmopolitanism, although they are by no means synonymous.

As has been seen, Nussbaum criticises social contract theory for assuming 

an equality of status amongst those in the original position, for failing to take proper 

account of the complex interdependencies that characterise the world as a whole, 

including the important role played by non-state agencies, and for taking the 

position that mutual advantage is the motivating factor that pushes people towards 

cooperating with one another. W hile acknowledging the important contribution 

made by contractarian cosmopolitanism, she believes that there are “strong reasons 

why no contractarian approach currently on offer is responsive to the changing 

configurations and loci of power in today’s world ... in its thought about basic 

justice” .̂ ® W ithout a political account o f the good that specifies the basic 

entitlements of all human beings, such as her own capabilities approach, Nussbaum 

is doubtful that the contractarian approach is capable of achieving any real results. 

The force of complex cosmopolitanism, suggests Feldman, is that it urges us to 

move our attention away from the state and to persons found beyond it, “and when 

we do so, the power o f the contract metaphor begins to melt away” .™ The 

competing merits of these respective approaches will be taken further up in chapter 

seven.
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4.2 A Cosmopolitan History

It is within this concept of universality and the unity of mankind that the historical 

origins of cosmopolitanism are to be found. As Harold Baldry notes in his study of 

the concept in Greek thought, contrary to the common perception that the notion of 

mankind was “discovered” by a single individual, the development of the idea of a 

unified humankind has a long and complex history. Significantly, in addition to 

important contributions from philosophers, “beneath the movement of conscious 

thought lay the background of unconscious assumptions ... continually changing as 

the new ideas of one generation were absorbed into the accepted mental outlook of 

the next” . '̂ Similarly, it has been noted that cosmopolitan ideals in the ancient 

world were both more complex and more limited than has often been adduced, and 

were put forward mainly by people “who were marginal and powerless -  clanless 

and hearthless” .̂  ̂ While this may be true of its earliest origins, cosmopolitan 

thought would nevertheless come to influence the very rulers of the Roman world 

and to be persuasive sources of inspiration for key thinkers of the Enlightenment 

era.

While something of a deviation from this work’s principal line of argument, 

a brief overview of the historical development of cosmopolitan thought is 

nonetheless useful for four particular reasons. First, as the product of the dominant 

tradition, history often neglects to adequately reflect alternative modes of thought, 

even those that continue to have a contemporary relevance. Despite pre-dating 

nationalism, it is nevertheless the case that “ [w]hile typologies and histories of 

nationalism abound, cosmopolitanism has so far remained largely unexplored 

territory”.’  ̂ Secondly, it is only by reviewing the status of cosmopolitanism over 

time that its constant and persistent nature can be fully appreciated. As Derek 

Heater has commented, “[n]o argument has been able to kill the idea of human

Baldry, Harold, The Unity o f  Mankind in Greek Thought, Cambridge University Press, Cambridge, 

1965, 2. See also  Obbink, Dirk, “The Stoic Sage in the Cosmic City” in lerodiakonou, Katerina ed.. 
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political unity -  not undesirability nor lack of necessity; not irrelevance nor 

impossibility” 7"̂  In this regard U lf Hannerz observes that, as a “word of such 

protean quality”, cosmopolitanism may not seem to hold out much promise as a 

term for scholarly use. Yet,

“sometimes words become keywords not through the precision and 

consistency o f their deployment but rather through appealing to our 

imagination by way of ranges of somewhat opaquely interconnected uses. 

‘Cosm opolitan’, and related forms such as ‘cosm opolis’, ‘cosm opolite’, 

‘cosm opolitics’ and ‘cosm opolitanism ’, would seem to have been among 

such terms, serving as foci of attention for many kinds o f thinkers, and as 

rhetorical equipment for others, over the years and centuries.”

In addition, more than other political theorists, cosmopolitans display a keen 

attachment to their ancient origins and a noticeable willingness to juxtapose modem 

empirical analysis with classical thinking. As a corollary of this, whether it be 

Marcus Aurelius or Immanuel Kant, Diogenes the Cynic or Justius Lipsius, key 

cosmopolitan thinkers continue to exercise a surprisingly powerful influence over 

their contemporary successors. Thirdly, and most importantly for the purposes of 

the current work, it is only by reviewing the history o f cosmopolitanism  that the 

extent to which it is entwined with the development o f international law can be fully 

realised. Furthermore, a study of the history of cosmopolitanism, while at times 

seeming somewhat arcane, is necessary if certain important sources of continuing 

influence for international lawyers are be placed in their proper context. Finally, as 

Georg Cavallar points out, the current awareness of the possibility of alternative, 

post-W estphalian international systems emerging opens up new perspectives on, 

and provides greater relevance to, international thinking that may be characterised 

as “prem odern”, or lacking in typical W estphalian features, such as may be said of 

cosmopolitan thought.^^
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(i) Citizens o f the World

Although it is the Cynics of the fourth and third centuries B.C. that are most 

commonly attributed with first espousing universalism (led by the entirely dubious 

character of Diogenes of Sinope, coiner of the term kosmopolites, citizen of the 

universe), signs of the emergence of the idea of a unified mankind are traceable as 

far back as the sixth century. For Heraclitus of Ephesus, for instance, man shared in 

common “Logos”, meaning both the power of speech and a universal rational 

principle or Law, such that “[f]or those who are really awake, there is one well- 

ordered universe common to all, whereas in sleep each man turns away to a world
77of his own”. This notion that the power of reason is a unifying element that 

distinguishes mankind from all other species such as to form a common bond 

amongst its members has clearly remained greatly influential ever since. Its early 

impact, however, was significantly weakened by a duality between the wise and the 

unwise adopted by the Cynics and others. In the fourth century B.C., for instance, 

Socrates did not pursue the unifying implications of the fact that all men share a 

common power of reasoning, but instead chose to emphasise the differences in the 

ability of men to reason. As a result, notes Baldry, reason came to be seen not as a 

common bond, but rather as a barrier cutting across mankind, dividing men into the 

wise and the foolish, in much the same way as Homeric thought distinguished 

between heroes and the rabble. Similarly, following Socrates, for Plato there was an 

implicit hierarchy based upon “natural potentiality for wisdom”, with Greek males 

at the highest level, and barbarians, or non-Greeks, and slaves at the lowest.^*

The degree to which the Greeks struggled with the concept of a common 

humanity is perhaps most evident in the thought of Aristotle, who combined a 

scientific belief in unity of the human species ^Affection also exists by nature 

between members o f the same species, and especially among men; and fo r  this 

reason we praise those who love their fellow men”) with a belief in hierarchical 

gradation similar to Socrates’ and Plato’s {“if  the gods pay some attention to human 

beings, as they seem to, it would be reasonable fo r  them to take pleasure in what is

Baldry, Harold, The Unity o f Mankind in Greek Thought, Cambridge University Press, Cambridge, 

1965, 27.
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best and m ost akin to them, namely understanding .... Clearly, all this is true o f  the

wise person more than anyone else; hence he is most loved by the gods”).^^ W hile

perhaps best known for the assertion that man is a political animal, designed to live

in the bounded community of a polis, certain of Aristotle’s, albeit contradictory,

remarks nevertheless contain a striking acknowledgment of a universal common

bond (''For every human being seems to have some relation o f  justice with everyone

who is capable o f  community in law and agreement; hence every human being

seems also to have friendship with every human being, to the extent that every
»» 80human being is a human being”).

It is against this complex and inconsistent background that one must assess 

the contribution of the Cynics of the fourth and third century B.C. Influenced by 

Socrates, the Cynics took further the elitist notion of the man of wisdom (the 

sophos) as a man apart from the great mass of humanity and its conventions. In so 

doing, the Cynics rendered meaningless the many other divisions that had served to 

divide humanity, including race. Thus, when Diogenes is asked where he came 

from, he does not reply his home place, Sinope, but rather claims to be a man of the 

universe. However, while this oft-repeated phrase has come to be a staple of any 

account of cosmopolitan thought, it is important to note that it does not contain any 

positive idea of a world state or a universal community. Rather, as Martha 

Nussbaum notes, the firmly apolitical Diogenes “seems to have had little in the way 

of developed philosophical thought, certainly not political thought” , while as 

Pauline Kleingeld and Eric Brown have commented “the historical record does not 

unambiguously provide Diogenes any positive commitments that we can readily 

understood as cosmopolitan” .*' Diogenes, notes Noah Feldman, was not a theorist

Ibid., 90; Aristotle, Nicomachean Ethics, Irwin, Terence, trans., 2"“* ed., Hackett, Indianapolis, 

1999, Book X, Chapter 8, § 9, 166.
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of the polis, “but a gadfly”, whose “coinage was meant to call into question the 

centrality of political allegiance as a category of self-construction”.*̂  It is somewhat 

ironic, therefore, that it is political theorists who are today most likely to use the 

term “cosmopolitan” “in a serious, distinctive, and developed way”.*̂  Nevertheless, 

as Beitz rightly argues, the phrase does suggest a radical point of view that seeks to 

regard “the whole world as a single entity and to see each part of the whole in its 

true relative proportion. If local viewpoints can be described as partial, then 

Diogenes’ is i m p a r t i a l . I t  is this indifference to certain traditional divisions that 

marks Diogenes out as a contender for the title of the father of cosmopolitanism.

Although heavily contested, for many, the expansive empire of Alexander 

the Great, combined with his stated desire to unify the peoples of the earth under 

one government, encouraged, or at the very least allowed for the possibility of new 

thinking about the nature of mankind.*^ One figure who may have been influenced 

by Alexander, or perhaps was merely developing on the works of earlier 

philosophers in a changed environment, was Theophrastus of the Peripatetic School, 

for whom there were two grounds for saying that there is a kinship and a common 

relationship between all men; “either because they spring from the same ancestors, 

or because they share the same upbringing and ways and the same stock. Hence we

Philosophy (Winter 2006 Edition), Zalta, Edward, ed., available at 

<http-.//plato.stanford.edu/archives /win2006/entries/ cosmopolitanism/>. Baldry comments that,

“Once more we have an instance o f the recurring conflict between the tendency to isolate 

the w ise, rejecting the common run of men as worthless fools, and the thought that all 

human beings are akin in the possession of reason and the potentiality o f becoming wise. In 

other minds the idea o f a common humanity was eventually to win the day. But it must not 

be supposed that Cynic thought of the fourth and third centuries B.C. was dominated by 

such a conception, or that philanthropia  was for them ever more than a minor theme.”
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regard all men as akin and related to each other” . A s  Baldry remarks, while the 

schools in Athens were continuing to distinguish between the foolish and the wise, 

Theophrastus “kept alive and handed on the abstract idea of a single human species
87which makes all men kin”.

(ii) Stoic Cosmopolitanism

It is only with the emergence of the Stoic tradition in the third century B.C., 

however, that comprehensive attempts were made at establishing the basis for a 

positive commitment to cosmopolitan ideals. More generally, the Stoic belief in a 

natural law or divine principle of rationality, that permeates the entire universe and 

is inherent in every human being, provided “an extraordinarily durable

philosophical support for the cosmopolitan idea”, and was to become an influential
88source of inspiration for early Christian thinking.

In a framework that neatly illustrates the perseverance and development of 

the concept over time. Heater identifies five distinct periods of Stoic thought; Old 

Stoa, from c. 300 to 200 B.C., and as exemplified by Zeno of Citium; Middle Stoa, 

from c. 150 to 40 B.C., and exemplified by Cicero; Late Stoa, covering the first two 

centuries A.D. and exemplified by Emperor Marcus Aurelius; Renaissance 

Neostoicism of the 16* and 17*̂  centuries, during which certain cosmopolitan views 

were expounded by the likes of Michel de Montaigne, Francis Bacon and John 

Locke, and finally, the Enlightenment of the 18'*’ century, during which time 

cosmopolitanism was favoured by Thomas Paine {“My attachment is to all the
89world, and not any particular part”) and, most famously, by Immanuel Kant.
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While following the dualism o f the Cynics, Zeno perceived o f an expanding 

circle of inclusion, ranging from one’s family, community and state, to the entire of 

humanity. In what was a major leap in imagination, and one that has been said to 

have foreshadowed cosmopolitanism, Zeno propounded that through a process o f 

enlargement, the state itself would eventually disappear and be replaced by pure 

reason.^*’ For Baldry, the gap between Old Stoa, in which a division was still drawn 

between the wise and the remainder, and Middle Stoa, in which a broader 

understanding o f the unity of the human race emerged, may principally be explained 

by the influence of Rome, the elite of which were attracted to a more egalitarian 

philosophy.^' Accordingly, the idea o f a unified mankind ultimately came into 

being,

“not through the concept of cosmic unity, nor through further consideration 

of man as a species, but rather by the development o f a line of thought 

which did not easily arise in the Greek environment and had comparatively 

little part in earlier Greek thinking about the human situation; the notion of 

mankind as an aggregate, the sum total of individual human beings spread 

over all the various countries o f the inhabited world” .

For instance, Polybius’ Graeco-Roman Universal History, written in the second 

century B.C., put forward the novel idea that history limited to a partial view was 

fundamentally incomplete, in such a way that the work has been described as an 

embodiment of the idea of the unity of human affairs.^^

It was, however, the Roman orator Cicero’s De Officiis, that firmly 

established a Stoic version of cosmopolitan thought, consolidating the ideas o f 

logos and natural law in a way which “crucially accepted the rational foundation of 

morality and the moral foundation of moral law”, and provided a positive basis for

^  Fine, Robert and Cohen, Robin, “Four Cosmopolitan Moments” in Vertovec, Steven and Cohen, 

Robin eds.. Conceiving Cosmopolitanism, Oxford University Press, Oxford, 2002, 137, 138,

Morford, Mark, Stoics and N eostoics, Princeton University Press, Princeton, 1991, 14-15.

Baldry, Harold, The Unity o f  Mankind in G reek Thought, Cambridge University Press, Cambridge, 

1965, 167.

”  Ibid., 176.
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cosmopolitan obligations.^^ Since m ankind shares a capacity for rational thought, 

not only does a natural fellowship exist among men, but a com m on natural law also 

applies equally to all. Accordingly, those “who say that regard should be had for 

fellow-citizens, but not for foreigners, rend apart the fellowship that unites 

mankind” O f the two communities therefore, the polls into which we are bom  and 

the community of all mankind, it is the latter, claims Seneca, which is “truly great 

and truly common ... in which we look neither to this com er nor to that, but 

measure the boundaries of our state by the sun” .̂  ̂ M oreover, it is this universal 

comm unity that is the source of our most fundamental moral and social 

obligations.^’ As Nussbaum suggests, this view can be seen as requiring that, while 

we are free to maintain our local and bounded forms of political community, we 

should nevertheless view ourselves as fundamentally and deeply linked to human 

kind as a whole, and should take this into account in our moral and political
go

deliberations.

Trained in Stoic philosophy, the Roman Em peror Marcus Aurelius is 

credited with expressing ancient cosmopolitanism in its most mature form, while 

also bringing the philosophy to bear in the exercise of political life. The following 

much-quoted passage in particular, encapsulates the essence and internal-logic of 

classical cosmopolitanism:

Heater, Derek, W orld Citizenship, Continuum, London, 2002, 32.

Cicero, De O ffid is, Book III, 28, cited in Baldry, Harold, The Unity o f  M ankind in Greek Thought, 

Cambridge University Press, Cambridge, 1965, 199.

Seneca, De Olio, 4 .1 , in Long, AA and Sedley, David eds.. The H ellenistic Philosophers, 

Cambridge University Press, Cambridge, 1987, 431.

Nussbaum, Martha, “Kant and Stoic Cosmopolitanism” 5(1) Journal o f  P olitical Philosophy 1 

(1997), 6. Nussbaum also quotes Plutarch’s summation that,

“The much admired Republic o f Zeno is aimed at this one main point, that we should not 

organize our daily lives around the city or the deme, divided from one another by local 

schemes of justice, but we should regard all human beings as our fellow  demesmen and 

fellow  citizens, and there should be one way of life and one order, just as a herd that feeds 

together shares a common nurturance and a common law.”

Ibid.

Ibid.
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“If the power of thought is universal among mankind, so likewise is the 

possession of reason, making us rational creatures. It follows, therefore, that 

this reason speaks no less universally to us all with its “thou shalt” or “thou 

shalt not” . So then there is a world-law; which in turn means that we are all 

fellow-citizens and share a common citizenship, and that the world is a 

single city. Is there any other common citizenship that can be claimed by 

humanity?”

The strong influence of Marcus Aurelius on Immanuel Kant has been 

detected in the latter’s particular fondness for the term “citizen of the world” . It 

makes no difference, urged Marcus, where one lives, so long as one lives as a 

citizen of the w o r l d . H i s  death marks the end of the Late Stoa period, and of 

ancient Stoicism more generally.

(Hi) N eostoic Cosmopolitanism

In the 16* and 17'’’ centuries, the study of classical philosophy gave rise to what 

Heater terms Renaissance Neo-Stoicism. In particular, it has been said that no 

mention of Stoicism in the 17'*’ century was complete without a reference to Justus 

Lipsius (1547-1606), the “high priest of Neostoicism”, whose works on Stoic 

philosophers is known to have influenced Montesquieu, Francis Bacon, John Locke, 

Rene Descartes and Baruch Spinoza, amongst others.'”' Often overlooked, however, 

is the influence played by Lipsian Stoicism in the thinking of his contemporary (and 

family friend), Hugo Grotius (1583-1645).'°^ Revered by many as a, if not the, 

founder of international law, Grotius has also been credited with stating one of the

”  Marcus Aurelius, M editations, Staniforth, M axwell trans.. Penguin, London, 1964, IX. 4, 65.

Ibid., X.15, 157: “Whether a man’s lot be cast in this place or in that matters nothing, provided 

that in all places he view s the world as a city and him self as its citizen.”

Kirk, Rudolf ed., Justius Lipsius, Two Bookes o f  Constancie, Rutgers University Press, New  

Brunswick, 1939, 3, cited in Heater, Derek, World Citizenship and Government, Macmillan Press, 

Basingstoke, 1996, 50.

Ford, Christopher, “Preaching Propriety to Princes; Grotius, Lipsius, and Neo-Stoic International 

Law”, 28 Case Western Reserve Journal o f  International Law  313 (1996); B low, Hans and Winkel, 

Laurens eds., Hugo Grotius and the Stoa, 22-3 Grotiana (2001-2).
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classical paradigms that has since “determined both our understanding of the facts 

of inter-state relations and our ideas as to right conduct therein”, namely the idea of 

international society.'®^

As Christopher Ford observes, it was customary in Grotius’ time (as perhaps 

it is still today) to rely heavily on ancient authors while downplaying one’s reliance 

on their contemporary interpreters, so as to cultivate the erudite impression of 

having gone straight to the source. So, while Grotius copiously cites classical Stoic 

philosophers, it is important to remember that Lipsius was a prolific author of 

popular and influential compilations and guides to Stoic philosophy. Indeed, as 

Hedley Bull has remarked, while possessing a vast range of knowledge, Grotius is 

“seldom strikingly original” .A c c o r d in g ly ,  “ [a]ll in all, inhabiting an environment 

so suffused with Renaissance humanism and Neo-Stoic philosophizing, it would 

have been perhaps more surprising if Grotius had not been influenced by Lipsius 

and the models o f Stoic virtue he articulated”.

In putting forward basic principles of international relations, Grotius looks 

keenly to the Greek and Roman Stoics, and to Seneca, Cicero, and Marcus Aurelius 

in particular (quoting, for instance, the latter’s remarks that “It would be easier to 

fin d  a thing o f  earth out o f  relation with the earth than a human being wholly cut o ff  

from  human kind"\ “A man cut o ff from  a single fellow-m an cannot but be 

considered as out o f  fellow ship with the whole human race", and “As Antoninus, my

Bull, Hedley, “The Importance of Grotius in the Study o f International Relations” in Bull, 

Hedley, Kingsbury, Benedict and Roberts, Adam eds., Hugo Grotius and International Relations, 

1991, Clarendon Press, Oxford, 65. See Boutros-Ghali, Boutros, “A Grotian Moment”, 18 Fordham  

International Law Journal 1609 (1994-5).

Ibid., 73. As Martine van Ittersum observes, Grotius did not “feel the need, as did Justus Lipsius, 

to “expound and systematize a philosophia Stoicorum." Instead, he sought to extract a general 

consensus {consensus omnium) from the collective body o f knowledge handed down from Antiquity 

and the Middle Ages. Grotius admitted as much in the prolegomena of De Jure Belli ac P ads."  Van 

Ittersum, Martine, “The W ise Man is Never Merely a Private Citizen; The Roman Stoa in Hugo 

Grotius’ De Jure Praedae  (1604-1608)”, conference paper delivered at “Cosmopolitan Politics: On 

the History and Future o f a Controversial Ideal”, Johann W olfgang Goethe University, Frankfurt-am- 

Main. 6-8 December 2006.

Ford, Christopher, “Preaching Propriety to Princes: Grotius, Lipsius, and N eo-Stoic International 

Law”, 28 Case Western Reserve Journal o f  International Law  313 (1996), 342.
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city and country are Rome; as a man, the world")}'^^ Following these influences, 

Grotius perceives humans as characterised by both moral worth, or dignity, and
I n n

sociability. The law of nature commands sociable behaviour, so that the state of 

nature is a condition of sociability, if  not of society -  a condition of common 

intercourse, containing the germ of s o c ie ty .C lo s e ly  echoing Stoic philosophers, it 

is stated in the Prolegomena to De Jure Belli ac P ads, for instance, that among the 

characteristic traits of man is an impelling desire for society, “what the Stoics called 

‘sociableness’” .M o r e o v e r ,  while not expressly mentioned, it has been said that 

solidarist principles are clearly discernible in Grotius’ writings and may be seen as a 

concomitant of early conceptions of international society. Indeed, Peter 

Haggenmacher has suggested that, for Grotius, the ultimate frame of reference was 

not inter-state relations, but “the Ciceronian humani generic societas inherited from 

Stoicism, a society of mankind rather than a society o f states” . " '

W hile Gerhard Oestreich has claimed that the ideological foundations of 

Grotian natural law are to be found in the direct revival of the Stoa, Ford makes a 

more specific claim, arguing that Grotius’ scheme of natural law follows the basic 

contours o f the Neo-Stoic political philosophy articulated by Lipsius.*'^ Grotian 

law, he suggests, finds all individuals, “sovereign and subject, brigand and burgher 

alike -  bound by the dictates of a Ciceronean natural law deriving from the dictates

Grotius, Hugo, D e Jure Belli ac P a d s  Libri Tres, Prolegom ena, (1625) Kelsey, Francis trans.. 

Clarendon Press, Oxford, 1925, 12, 16, 18. See Allott, Philip, The Health o f  Nations, Cambridge 

University Press, Cambridge, 2002, 411- 412.

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 36.

Wight, Martin, International Theory, Leicester University Press, Leicester, 1991, 38.

Grotius, Hugo, De Jure Belli ac P a d s  Libri Tres, Prolegom ena, (1625) Kelsey, Francis trans.. 

Clarendon Press, Oxford, 1925, 11.

Kingsbury, Benedict and Roberts, Adam, “Introduction: Grotian Thought in International 

Relations” in Bull, Hedley, Kingsbury, Benedict and Roberts. Adam eds., Hugo G rotius and  

International Relations, 1991, Clarendon Press, Oxford. 1, 8.

Haggenmacher, Peter, “Grotius and Gentili: A Reassessment o f Thomas E Holland’s Inaugural 

Lecture”, in Bull, Hedley, Kingsbury, Benedict and Roberts, Adam eds., Hugo G rotius and  

International Relations, 1991, Clarendon Press, Oxford, 133, 172.

Oestreich, Gerhard, Neostoicism and the Early Modern State, McLintoc, David trans., Cambridge 

University Press, Cambridge, 1982, 38.
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of right reason and discernible a priori by all thinking human beings” .''^  Pauline 

Kleingeld and Eric Brown, too, attribute to Grotius a role in pushing natural law in a 

cosmopolitan direction, through the doctrine of human sociability and through the 

extension of social contract theory to the realm of international relations."'*

In her analysis of Grotius’ approach to international relations, Nussbaum 

places importance on what she regards as the twin fundamental pillars of his 

scheme; a belief in the inherent dignity and in the sociability of humankind. In 

doing so, Nussbaum can be regarded as making a claim for the presence of 

cosmopolitan ideals in Grotian thought. She commends his theory for beginning 

with the content of an outcome, namely an account o f basic entitlements for all 

persons whose fulfilment is required by justice. Only if these entitlements, implicit 

in the idea of human dignity, are fulfilled will international society be minimally 

just. Nussbaum points to Grotius’ explicit argument that we must not attempt to 

derive our fundamental principles from an idea of mutual advantage alone: “human 

sociability indicates that advantage is not the only reason for which human beings 

act justly. Grotius evidently believes that a society based upon sociability and 

respect rather than upon mutual advantage can remain stable over time.” "^ These 

elements of Grotian thought, closely derived from Roman Stoic models, are 

identified by Nussbaum as a major source of her own cosmopolitan thinking.

As Hidemi Suganami has observed, writing in the early 1600s, Grotius was 

already upholding ideas and principles which are not only familiar to us today, but 

are felt to be of increasing importance to contemporary debates. The idea of a 

natural law which embraces all of mankind and protects a minimum standard in the 

treatment of human beings qua human beings is one important example of this."^ 

W hile it has rightly been remarked that little consensus exists as to precisely what it

Ford, Christopher, “Preaching Prosperity to Princes; Grotius, Lipsius, and Neo-Stoic International 

Law”, 28 Case Western Journal o f  International Law  313 (1996), 364.

Kleingeld, Pauline and Brown, Eric, “Cosmopolitanism”, The Stanford Encyclopedia o f  

Philosophy (W inter 2006 Edition), Zalta, Edward, ed., available at <http://plato.stanford.edu/archives 

/win2006/entries/ cosmopolitanism/>.

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 37.

Suganami, Hidemi, “Grotius and International Equality”, in Bull, Hedley, Kingsbury, Benedict 

and Roberts, Adam eds., Hugo Grotius and International Relations, 1991, Clarendon Press, Oxford, 

220, 237.
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means to be Groatian, or what the Grotian tradition entails, it nevertheless can be 

said that the cosmopolitan thinking developed by the Stoic philosophers influenced 

Grotius’ work, and that this in turn has been a source of inspiration to international 

lawyers and international relations theorists ever since. Established in 1914 with the 

aim of affording those interested in international law an opportunity to discuss 

contemporary events “from a cosmopolitan point of view”, the Grotian Society 

would go on to include TJ Lawrence, James Brown Scott, James Brierly, Arnold 

McNair, Hersch and Elihu Lauterpacht, Alfred Zimmem, Wilfred Jenks and Georg 

Schwarzenberger among its m em bers.*S im ilarly  impressive is a selection of the 

eminent readers of Grotius’ work. In addition to being a powerful influence over his 

direct intellectual descendants -  such as Pufendorf, Leibniz and Barbeyrac -  

Benjamin Franklin, Thomas Jefferson, Alexander Hamilton and John Adams, for 

instance, are all known to have recommended the reading of Grotius’ work.” * As 

Renee Jeffrey remarks, while a direct line of transmission cannot be discerned 

linking Grotius through successive generations of scholars to the present day, it is 

nonetheless clear that the contemporary Grotian moral tradition both owes it 

origins, and retains a minimal responsibility, to Grotius and his id e a s .'A lth o u g h  

an aspect often overlooked, the father of international law may therefore be seen as 

playing an important role in the perpetuation and the development of cosmopolitan 

thought.

Two contemporaries of Grotius also worthy of mention for their contribution 

to cosmopolitan thought are Emeric Cruce (1590-1648) and John Amos Comenius 

(1592-1670). Like Grotius, Comenius emphasised the potential for harmony that 

arises from man’s sociable nature, suggesting the creation of a global general 

assembly to deal with tasks of an international character to which regional 

assemblies could report and from which no one should be excluded from 

discussions on matters of common concern. The highest virtue of regional 

representatives sent forward to a “Senate of the world” would be “supreme concord

Jeffrey, Renee, Hugo Grotius in International Thought, Palgrave Macmillan, N ew  York, 2006, 

87, 88.

Ibid., 77, In this context it is interesting to note Leibniz’s concept of a characteristica universalis, 

a universal language that he believed would help to prevent future conflicts. See Toulmin, Stephen, 

Cosmopolis, The Hidden Agenda o f  M odernity, University o f Chicago Press, Chicago, 1990, 99-10.
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and perpetual unanimity for the well-being of the human race; as if they were one 

heart, or one soul of the world” , while the universal law to be established would be 

required to “serve the whole of the human race in all cases”.

Influenced by the “Grand Design” of Henry IV of France (1553-1610), for 

Cruce, the basis of universalism was to be found in the common relationship shared 

by all o f mankind, against which all particularist differences were of little 

significance {“The distance o f  places, the separation o f  domiciles does not lessen 

the relationship o f  blood. It cannot either take away the similarity o f  nature, true 

base o f  amity and human society")}^^ Bringing to mind the more expansive 

interpretation of a threat to “international peace and security” occasionally adopted 

by the UN Security Council, Cruce was o f the view that when you see the house of 

your neighbour on fire, “you have cause for fear, as much as for compassion; since 

human society is one body, of which all the members are in sympathy in such a 

manner that it is impossible for the sicknesses of one not to be communicated to the 

others” . A s  Heater remarks, in advocating a truly global institutional framework, 

Cruce is among the very first to advocate a form o f political, as opposed to ethical, 

cosmopolitanism that would genuinely encompass the entire world, such that 

“ [e]ven the philosophers of the 18'^ century ... failed to match Cruce’s innovative 

insight” .R e d i s c o v e r e d  during the establishment of the League of Nations, his 

principal work. New Cyneas, is considered a “landmark in cosmopolitan political 

thinking” . O f  particular interest to international lawyers is that, as with Lipsius, it 

is speculated that Cruce had a significant influence on aspects of Grotius’ work, 

with Ernest Nys, for instance, suggesting that while

Piaget, Jean, John Amos Comenius on Education, Columbia University Teachers’ C ollege Press, 

New York, 1967, 207, 221, cited in Heater, Derek, World Citizenship and World Government, 

Macmillan Press, Basingstoke, 1996, 64.

Cruce, Emeric, The New Cyneas o f  Emeric Cruce, Balch, TW trans., Allen, Lane and Scott, 

Philadelphia, 1909, 84, cited in Heater, Derek, World Citizenship and W orld Government, 

Macmillan Press, Basingstoke, 1996, 66. See Keller, Joseph, “Henry IV and World Peace”, 31 

Minnesota Law Review  390 (1946-7).
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“[w]e do not know what contemporary writers thought of the humanitarian 

theories of the Nouveau Cynec, it seems, however, that it exerted some 

influence. How are we, indeed, to explain that passage, not sufficiently 

illuminated, where Grotius, in his treatise upon The Laws o f War and Peace, 

published two years after the Nouveau Cynee, extols the union and the 

congresses of sovereigns?”

(iv) Kantian Cosmopolitanism

Shaped by the events of the Thirty Years War, in the 18“’ century, political thinking 

along cosmopolitan lines tended to focus upon the need to ensure peace amongst 

states. Drawing on his experience as a negotiator at the Treaty of Utrecht, in 

publishing Projet pour render la paix perpetuelle en Europe, the Abbe de Saint- 

Pierre (1658-1743) is commonly recognised as one of the first modem thinkers to 

have elaborated institutional proposals aimed at achieving a universal peace. His 

countrymen, Constantin Volney (1757-1820) and Anacharsis Cloots (1755-1794), 

made further contributions of a cosmopolitan nature, with both calling upon the 

French National Assembly to recognise the entire human race as forming one, 

indivisible society, and the latter’s work. Bases constitutionnelles de la Republique 

du genre humain, published by the National Convention in 1793.'^^ Meanwhile, in 

England, Jeremy Bentham (1748-1832) wrote A Plan fo r  a Universal and Perpetual 

Peace, in which he expounded upon the possibilities of achieving peace through the 

“combined pressures of an international body of delegates from the top and, from 

the bottom, a politically conscious embryonic world citizenry”.’"̂  Of all the 

Enlightenment thinkers, however, it is undoubtedly Immanuel Kant (1724-1804) 

who made the greatest contribution to cosmopolitan thought, transforming it from

Nys, Ernest, Etudes de droit international et de droit politique, 1896, 316, cited in Scott, James 

Brown, “Introduction” in Ladd, William, An Essay on a Congress o f Nations, Oxford University 

Press, New York, 1916, xiv.
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its Stoic origins and ensuring its survival as a robust political philosophy to the 

present day.

Kant’s earliest published paper begins with the Senecan epigraph; “There is

nothing more important than that we should not, like sheep, follow the flock that
128has preceded us, going not where we should go, but where people have gone”. 

The quotation not only reveals a knowledge of, and a certain fondness for the 

Roman Stoic favoured by Grotius, it also displays an iconoclastic sense of purpose 

that would characterise much of Kant’s political work, a work that is “active, 

reformist and optimistic” . K a n t ,  it has been said, paid “the Stoic-Christian ideal 

of the unity of mankind the supreme compliment of taking its political 

consequences seriously” .'̂ ® As Nussbaum has commented, the term 

cosmopolitanism occurs frequently throughout his political writings, often in close 

proximity to classical references such as to Cicero, Seneca and Marcus Aurelius. 

Kant is said to have engaged with Stoic philosophy in a “very closed and detailed 

manner” and found in it “a deep affinity with his own unfolding ideas about 

cosmopolitan humanity”. W h i l e  inevitably giving it an 18'*’ century flavour, 

Kant’s approach to cosmopolitanism is consequently regarded by Nussbaum as 

“saturated” in the ideas of Greek and especially Roman Stoicism, while his Toward 

Perpetual Peace is regarded by her as a “profound defence of cosmopolitan values”. 

Indeed, for Thomas McCarthy, Kant’s writings are regarded as perhaps the single 

most influential discussion of cosmopolitanism by any major philosopher. “

In particular, it has been noted that Groundwork o f the Metaphysics o f 

Morals closely follows Cicero’s De Officiis, especially in the manner in which the

Kant, Immanuel, Thoughts on the True Estimation o f  Living Forces, 1747, cited in Nussbaum, 

Martha, “Kant and Cosmopolitanism” in Bohman, James and Lutz-Bachmann, Matthias eds.. 

Perpetual Peace, Essays in Kant's Cosmopolitan Ideal, MIT Press, Cambridge, 1997, 25, 53.
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idea of a universal law of nature is connected with the idea of respect for humanity 

and in its treatment of the right to hospitality, while he appears to borrow from 

Marcus Aurelius the nomenclature, “citizen of the world” . M o r e o v e r ,  K ant’s 

reference to the idea of a cosmopolitan law as a “necessary complement to the 

unwritten code o f political and international law” is viewed by Nussbaum as 

following closely the analysis sketched by both Cicero and Marcus. In general, she 

concludes, Kant’s conception of a world politics in which moral norms o f respect 

for humanity work to promote mutual solidarity is a close adaptation of C icero’s 

Stoic ideas to the practical problems of his own era.'^"* W hile remarking that Kant’s 

cosmopolitanism is not simply a regurgitation of Stoic principles, Garrett Brown 

similarly considers Kant to closely mirror Stoic philosophy in “his moral assertions 

for a kingdom of free rational beings that are equal in humanity and treated always 

as having ends in themselves, no matter where the person is from”, as well in his 

thinking on universal justice and law and the communal possession of the earth in 

common.

As Hans Reiss rightly points out, while Kant had many predecessors in his 

universal view of international society, it is the rigour of his argument and the 

relentlessness of his search for philosophical vindication that are unprecedented.*^^ 

Kant was among the first to understand cosmopolitanism as the establishment of a 

basic structure of universal justice under a global rule o f law, and his attempt to 

reconcile cosmopolitan principles with particularist concerns has remained among 

the most influential. Consequently, Kant is justifiably regarded by many as the 

father of modem cosmopolitanism.

In reinterpreting the arguments of ancient Stoicism to fit with their 

cosmopolitan agenda, Kimberly Hutchings observes how Enlightenment thinkers
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set up the theoretical underpinnings of cosmopolitan thought in the 19*'’ and 20“’ 

centuries. In particular, Hutchings identifies three interlinking aspects of 

cosmopolitan thinking to emerge from this period: first, following on from the 

natural law tradition, the idea that a common moral identity and a common moral 

law is shared by all of mankind; secondly, in an effort to replicate John Locke’s 

(1632-1704) move from natural to political right at a global level, there is an 

argument in favour of giving effect to common moral identity through forms of 

international political institutions; finally, Enlightenment thinkers drew upon “moral 

commonality and the rational accessibility of the moral law to argue for a common 

universal or cosmopolitan standard of judgm ent by which to assess actual political 

arrangements”.

Given both its complexity and the powerful extent of its influence, the 

precise nature of Kantian cosmopolitanism will be considered in much greater detail 

below, where an attempt will be made to place it within the wider context o f Kant’s 

critical philosophy and his international reform project. For the moment it is worth 

noting that it is especially within Kant’s work that “the notions of natural law and 

the unity of mankind acquire a significance which not only echoes but also 

accentuates the potential tensions between identification as man on the one hand 

and citizen on the other which were prefigured in stoicism and which are inherent in 

Locke’s derivation of political from natural right” . T h e  renewed interest in 

Kantian thought over the past twenty years suggests to Ken Booth that the world 

may finally be catching up with him .’'“^

(v) 19̂ *' Century Internationalism

W hilst the Enlightenment may mark the highpoint o f cosmopolitan political theory, 

it was during the 19'’’ century that a widespread sense of internationalism began to 

develop, prompting the rapid institutionalisation and legalisation of international 

affairs. The nature of the times was such that the most bold and creative of ideas 

were greeted with serious consideration, set as they were against a backdrop of

Hutchings, Kimberly, “Political Theory and Cosmopolitan Citizenship” in Hutchings, Kimberly 

and Dannreuther, Roland, eds.. Cosmopolitan Citizenship, Macmillan, London, 1999, 5, 11.
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unimaginable change. Such was their far-sighted nature that many of these 

proposals still feel contemporary today, allowing clear connections to be drawn 

between modem institutional cosmopolitanists and their 19* century forebears.

The first “world order” moment to occur since the Peace of Westphalia in 

1648 was the Congress of Vienna in 1814 to 1815, as consolidated over the next 

forty years through the reactionary “Mettemich system” of cooperation amongst the 

Great Powers in suppressing revolutionary opposition. A contemporary 

cosmopolitan critique of the Congress was provided by the Comte de Saint-Simon 

(1760-1825), for whom the Congress was bound to failure due to the fact that none 

of its members had the “function of considering questions from a general point of 

view”. What was needed was no less than a common European parliament capable 

of fostering “a patriotism beyond the limits of one’s fatherland” and the “habit of 

considering the interests of Europe instead of national interests”. F o r  the Belgian 

lawyer Gustave Rolin-Jaequemyns (1835-1902) the Congress of Vienna had “turned 

Kantian ideas in favour of absolutism and dressed them in the garb of 

mysticism”."*̂  Interestingly, however, a century later the Congress would be 

recalled as marking the first steps towards a more solidarist world order. According 

to Simeon Baldwin, the Congress was the first ever conference at which

“social ethical, and economic interests, having no immediate and pressing 

political importance, were the subject of definite and collective action. Two 

principles, especially, were affirmed, which were of the kind that makes for 

the solidarity of the world: the duty of suppressing the slave trade as

Saint-Simon, Henri, The reorganisation o f  the European community (1842), Markham, Felix, 

trans., Henri Comte de Saint-Simon, Selected Writings, Blackwell, Oxford, 1952, 34, 46-7, cited in 
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inhuman, and the free navigation of international rivers, because 

commercially desirable.”

Having redrawn the map of Europe, the strict reign of order established by 

the Congress led to a remarkably stable continent up until the wave o f nationalist 

revolts of 1848. The lingering impact of these revolutions, together with the rise in 

power o f the United States, gradually weakened the dominance of the Concert of 

Europe. In addition, technological advancements transformed the very nature of 

warfare, as evidenced between 1861 and 1865 during the course o f the American 

Civil War, and brought home to civilians in the pages of Tolstoy’s War and Peace, 

published between 1865 and 1869. In the second half of the century a new 

progressive internationalism quickly developed, managing to achieve “greater 

progress in the direction of internationalism and more successful attempts to 

improve and codify international law than any other in history, or perhaps more 

than all previous half-centuries combined”.''̂ "* In The Gentle Civilizer o f  Nations it 

has been skilfully argued by Koskenniemi that the “emergence of a sensibility about 

matters international” during this period was an “inextricable part of the liberal and 

cosmopolitan movements of the day” .'"‘̂

It has been estimated that between 1826 and 1907, over 120 international 

congresses and diplomatic conferences were held with the aim o f promoting objects 

of a social or economic n a t u r e . B e g i n n i n g  with the International Sanitary 

Conference in 1851, the period between 1850 and 1900, in particular, saw an 

unprecedented burst of international cooperation through the formation of 

permanent organisations such as the Universal Telegraph Union (1865), the 

Universal Postal Union (1874), the International Bureau of W eights and M easures

Baldwin, Simeon, “The International Congresses and Conferences o f the Last Century as Forces 

Working Toward the Solidarity o f the World”, 1 American Journal o f  International Law  565 (1907),
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(1875), the Union for the Protection of Industrial Property (1883) and the 

International Bureau for the Suppression of the Traffic of W omen and Children 

(1899). It was also during this period that the Inter-Parliamentary Union was 

established (1889), as well as the Institute o f International Law in 1873, the very 

first o f its kind, followed only a few weeks later by the International Law 

Association. It is worth noting that for one of the Institute’s founders, Johann 

Caspar Bluntschili (1808-1881), it was self-evident that “[n]ot all individual needs 

are satisfied by the state. There are also cosmopolitan interests, both spiritual and 

material (world science, world literature, world commerce), which can only be fully 

satisfied in the world state” .

Having founded the American Peace Society in 1828, in 1840 W illiam Ladd 

(1788-1841), “one of the greatest men in the history o f internationalism”, published 

Essays on a Congress o f  Nations, “considered by many persons to be the best 

forecast of the Hague Court and Conference on record” . A s  described by James 

Brown Scott, the work became widely known in America, influenced the English 

peace movement, and was laid before the Peace Conferences of Brussels (1848), 

Paris (1849), Frankfurt (1850) and London (1851).'"'^ Believing that “the same 

moral laws which ought to govern individuals, ought to govern nations”, and that 

failing to attempt to bring about a Congress and a Court of Nations was a rejection 

of one’s personal duty to one’s “country, to the world and to God”, Ladd proposed a 

legislature made up of representatives of states with the task of settling the 

principles of international law, and a corresponding judiciary with responsibility to 

determine d i s p u t e s . S p e a k i n g  at the Paris Peace Conference in 1849, Victor Hugo 

looked forward to the eventual “venerable arbitration of a great Sovereign Senate, 

which will be to Europe what the Parliament is to England”.'^' According to Georg 

Schwarzenberger, a direct line may be traced connecting Ladd’s proposals and the

Cited in Heater, Derek, World Citizenship and World Government, Macmillan Press, Basingstoke, 

1996, 93.

''** Tryon, James, “The Rise of the Peace Movement”, 20 Yale Law Journal 358 (1910-1911), 360-1.

Scott, James Brown, “Introduction” in Ladd, William, An Essay on a Congress o f  Nations, 

Oxford University Press, New York, 1916, xliii-xliv.

Ladd, William, An Essay on a Congress o f  Nations, Oxford University Press, New York, 1916, 4, 

105.

Tryon, James, “The Rise o f the Peace Movement”, 20 Yale Law Journal 358 (1910-1911), 362.

209



establishment of the League of Nations over sixty years later, whilst, more recently, 

Mark Janis has posited Ladd as an example of an American ethical approach to
152international law who is still deserving of recognition as a visionary.

At the century’s end, a similar perspective was elaborated upon by Benjamin 

FrankUn Trueblood (1847-1916) in his 1899 publication, The Federation o f the 

World. Whilst not advocating “revolutionary cosmopolitanism” that aimed at doing 

away with the state all together, for Trueblood world federation was “desirable in 

the extreme as a fundamental social necessity. A great international state, co

extensive with the surface of the globe, with some sort of government directing the 

general interests of the race and compatible with local self-government, is the
tnecessary and inevitable outgrowth of the nature of man and of society”. Echoing 

Grotius’ twin beliefs in the common dignity and sociability of mankind, and citing 

the recent theories of Charles Darwin (1809-1882) as scientific proof of this, 

Trueblood argued that a worldwide federation “finds its fundamental reason and its 

primal necessity in the constitution of humanity”. Combining classical ideals with 

strikingly modem prose, for him,

“[t]he human body, of black or white, of red or yellow, is the same in 

structure, in purpose and in needs, the world over. The human mind is 

everywhere built on the same pattern. The highest man and the lowest man 

can learn each other’s language and commune with each other intellectually. 

... This constitutional unity of race is practically meaningless on any other 

theory than that of cooperation and mutual service in working out the 

destiny of each and all.

The oneness and solidarity of humanity are more strikingly apparent from 

another point of view. Men need each other; they cannot live without each 

other. ... men in their normal condition create, spontaneously and 

intentionally, by the very necessities of their nature, the conditions which,

Janis, Mark Weston, “Americans and the Quest for an Ethical International Law”, 109 West 

Virginia Law Review, 571 (2006-2007), 589.
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while making them indefinitely stronger and more prosperous when united 

with their fellow men, render them more and more helpless when left to 

themselves.”

This final point Trueblood termed the “great law of human 

interdependence”. At the turn of the century, it was rapidly being discovered that 

this law applied equally amongst states as it did amongst men. This discovery, 

believed Trueblood, would lead to “great deeds of unsurpassed benefice ... when 

the world race shall put forth its intellectual, moral and social powers in the freest 

and fullest combination and harmony”. “All this development of international 

rights and privileges in our day” , he faithfully concluded, “points to a time not very 

far in the future when men shall literally be citizens of the world”.

4.3 The New Cosmopolitanism

It was noted above that, o f all the Enlightenment thinkers, it is undoubtedly Kant 

who has made the greatest contribution to cosmopolitan thought, transforming it 

from its Stoic origins and ensuring its survival as a robust political philosophy to the 

present day, while his attempt to reconcile cosmopolitan principles with particularist 

concerns has remained among the most influential. Moreover, as amongst the very 

first to understand cosmopolitanism as the establishment of a basic structure of 

universal justice under a global rule of law, Kant is responsible for introducing the 

political theory to a legal audience and so may justifiably be regarded as the father 

o f both modem cosmopolitanism and cosmopolitan law. As Georg Cavallar 

observes, Kant’s formal principle of justice both qualifies him as a modern 

international lawyer and provides a link with contemporary discourses in political 

philosophy.’ ’̂

Having set out the variety of ways in which cosmopolitan thought may be 

employed, together with an overview of its historical development and its

Trueblood, Benjamin Franklin, The Federation o f  the World, Houghton, Mifflin and Co., Boston, 
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interaction with the field of international law, it is now time to turn to what has been 

termed the “new cosmopolitanism”. The basic agenda of the new cosmopolitanism, 

suggests Robert Fine, is to “think with Kant against Kant in reconstructing the 

cosmopolitan ideal for our own times.” '^* More specifically, the task for new 

cosmopolitanism is to iron out inconsistencies in Kant’s way of thinking, 

“radicalising it where its break from the old order of sovereign states was 

incomplete, freeing it from the old metaphysical baggage, elaborating linkages 

between peace and social justice which Kant neglected, and applying it to a 

radically transformed social context” . A  theoretical argument in favour o f the 

new cosmopolitanism will be put forward in five incremental steps.

Given that his cosmopolitanism is embedded with a Kantian version of 

liberal internationalism and his international reform project, before properly 

considering Kant’s cosmopolitanism, it is first necessary to return to the 

constructivist consideration of the sovereign state that was begun in chapter three in 

order to account for the rise of the liberal state. It will be argued that, as an “inside- 

out” approach, in turn liberal internationalism essentially seeks to replicate these 

developments at the international level. In addition to informing Kantian theory, 

because tensions within liberal internationalism mirror the competing world views 

of particularism and universalism found within communitarianism and 

cosmopolitanism, it offers a suitable framework in which to set these wider debates.

Secondly, following Antonio Franceschet, it will be examined how certain 

tensions and rival visions within contemporary liberal internationalism may be 

traced back to certain divisions within Kant’s critical philosophy. In particular, the 

duality between the noumenal and phenomenal, and the form al and material realms, 

causes Kant to uphold the sovereign state while simultaneously calling for its 

reform, thereby giving his writings a particularly malleable quality. An account of 

Kant’s ambivalent view of the sovereign state will form the third part of this 

argument.

Fourthly, bringing to mind the constructivist notion of the state as a social 

kind and Daniel Philpott’s concept of “revolutions in sovereignty” , a Kantian view 

will be presented of the sovereign state as a means of furthering the international

Fine, Robert, Cosmopolitanism, Routledge, London, 2007, 4.

'^^Ibid.
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reform project. Adopting Franceschet’s detailed analysis, it will be shown that, 

because Kant ultimately supplants the/orm a/justification for international reform 

with the material justification, the agenda for reform is reduced from seeking to 

domesticate anarchy entirely, to merely mitigating its negative effects through the 

agency of the sovereign state. The mechanisms by which such reform is to be 

brought about is through a confederation of republican states and the idea of a 

universal history, as driven along by mankind’s natural inclination towards 

sociability and a spirit of commerce.

Fifthly, and finally, attention will be drawn to Franceschet’s distinction 

between conservative and radical interpretations of Kant’s international reform 

project, with the former exemplified by the proponents of “democratic peace” 

theory and the latter exemplified by supporters of cosmopolitan democracy. A key 

argument of this chapter will be the claim that cosmopolitanism may be understood 

as a radical form of liberal internationalism that emphasises Kant’s material 

justification for reform and which finds an echo in Hersch Lauterpacht’s call for the 

continual development of international law, such as might narrow the division 

between the international and the domestic sphere. Whereas conservative 

interpretations prioritise Kant’s formalism, a radical understanding emphasises the 

material justification for international reform, based upon the need to improve the 

material autonomy of individuals regardless of where they are located. In this 

regard, clear parallels can be drawn between Franceschet’s conception of a radical 

form of liberal internationalism and Linklater’s concept of external obligation, 

pointing towards a role for cosmopolitanism in perfecting a proper equilibrium 

within our systems of inclusion and exclusion.

(i) Liberalism’s Divided Loyalties

When considering the origins and the contingent nature of the sovereign state in 

chapter three, the constructivist approach of Christian Reus-Smit was adopted in 

order to demonstrate how the constitutional structure of the 17'’’ century was 

comprised of: states whose moral purpose was the preservation of a divinely 

ordained and strictly hierarchical social order; a norm of procedural justice that 

considered sovereigns as bound only by natural and divine law, with their earthly 

commands constituting the sole basis of legitimate law; an international society
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founded upon “old diplomacy” of an incidental and reactionary nature; and a 

naturalist theory of international law, whose observance by states was dependent 

upon a form of piety. It was from this broad constitutive framework that the 

sovereign state emerged as a dominant organising concept in political thought. 

Clearly, however, the evolution of the sovereign state did not end there, as the 

constitutional structure of the 17'^ century bears very little resemblance to the 

society of states of today.

Curiously, the explanation for this further development is to be found within 

the very events which are now considered a by-word for the concept of state 

sovereignty. By establishing a powerful new political principle, the Peace of 

Westphalia also sowed the seeds of its own transformation. The treaties provided 

that, henceforth, each state was entitled to impose a religious affiliation upon its 

own population (“cuius regio, eius religio", “whose rule, his religion”). The 

principle’s rationale was simple; it was believed that by requiring the sovereign’s 

choice of religion to be respected by other states, a common pretence for 

interference in the affairs of foreign states by means of war would be removed. 

Gradually, however, the notion of tolerance and pluralism came to be regarded as 

more than a mere pragmatic means of preserving the peace. As the principle of 

respect for diversity came to have a moral support of its own, it began to take root 

within societies and not merely among them.'^° In addition, as Koskenniemi has 

noted, the spill-over effects of the epistemological break with scholasticism in 

natural sciences and philosophy inevitably led to a demand for intellectual freedom, 

which in turn ultimately led to a demand for a measure of political liberty.'*'

It will be recalled that, initially, since living under an effective authority was 

regarded as preferable to living in permanent fear of war, the existence of an 

absolutist sovereign was believed to be in the self-interest of individuals. As a 

result, the legitimation for the sovereign’s exercise of power was essentially a 

causal, legal-technical matter, rather than an ethical or political one. The good of the 

community, therefore, was not based on the collective will of individuals but rather 

on scientifically provable ends that were determined solely by the sovereign.
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For the philosophers of the 18*'’ century, the concern was to increase the role

of tacit consent so neglected by Hobbes. Jean-Jacques Rosseau posited that through

the social contract each man alienates only that part o f his goods and liberty which

is the concern of the community, so that, while absolute, the sovereign power

cannot go beyond the limits of its covenants with the people, and thus “every man

can do what he pleases with such goods and such freedom as is left to him by these 
16^covenants”. “ These liberal ideals generated two distinct elements; substantive 

principles o f toleration, liberty and equality before the law, and a liberal method of 

justification granting greater priority to the collective will of the p e o p l e . T h u s ,  by 

1776, it had become self-evident to the thirteen American states that all men were 

created equal and endowed with certain inalienable rights, including life, liberty and 

the pursuit o f happiness, and that to secure these rights governments are instituted 

among men, “deriving their powers from the consent of the governed”.'*'̂

As Reus-Smit observes, reflecting this shift in ideas, throughout the 1700s 

the moral purpose o f the state increasingly came to be identified, not merely with
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protecting the individual from  an anarchical state of nature, but with the 

augmentation of individual’s purposes and potentialities, especially in the economic 

r e a l m . A s  a result, the constitutional structures of sovereignty itself began to 

change. Echoing the evolution o f the moral purpose o f the state, the organising 

principle o f sovereignty developed from a dynastic to a liberal form  of sovereignty. 

In addition, the systemic norm of procedural justice altered from authoritative 

justice to legislative justice. Accordingly, whereas the absolutist states were 

founded on a holistic social ontology, liberal society came to be defined by 

metavalues based upon an individualist social ontology, so that the moral purpose of 

the state was no longer to serve G od’s will, but the People’s.'^^

Applying his social-comm unicative, or constructivist, approach, Reus-Smit 

posits the thesis that from the 1850s onward, and with a possible foundation in the 

Hague Conferences of 1899 and 1907, the legislative norm o f procedural justice 

emerging within states, “informed the paired evolution of the two principal 

institutions of contem porary international society: contractual international law, and 

m ultilateralism ” .'^^ The liberal precept that rules should be equally applicable to all 

subjects encouraged the formal codification of contractual international law, which 

aimed to ensure the universality and reciprocity o f international regulations. 

Likewise, multilateral forms o f rule determination emerged from the liberal 

principle that social rules should be authored by those subject to them. By the time 

of the Peace Conference at Versailles these two principal institutions “defined the 

horizons of ... institutional imagination and expectation” , thereby bringing about a 

new constitutional structure to international society.'^* Thus, according to Hans 

M orgenthau,
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Ibid., 9, 131, 140-145.

Ibid., at 149.

216



“[w]hile domestic liberalism converted public opinion in the eighteenth 

century and conquered the political institutions of the W estern world in the 

nineteenth, it was not before the end of the Napoleonic W ars that important 

sectors o f public opinion demanded the application of liberal principles to 

international affairs. And it was not before the turn o f the century that the 

Hague Peace Conferences made the first systematic attempt at establishing a 

reign of liberalism in the international field. Yet only the end o f the first 

W orld W ar saw, in the League o f Nations, the triumph of liberalism on the 

international science.”

If state sovereignty is to be regarded as the dom inant value in international 

relations, liberalism, in one form or another, can be regarded as the dominant 

position in contemporary political p h i l o s o p h y . A t  least in part, many still 

subscribe to the view famously expounded by Francis Fukuyama that there is a 

“fundamental process at work that dictates a common evolutionary pattern for all 

human societies -  in short, something like a Universal History o f mankind in the 

direction of liberal dem ocracy” , in which the liberal state marks “ the end point of 

m ankind’s ideological evolution” .'^ ’

W hile Fukuyam a’s faith in a linear and progressive history may give the 

impression that liberalism is a straightforward and readily understandable political 

philosophy, in reality liberalism is comprised o f a complex and varied set of 

political ideas which often compete with one another. Indeed, Fukuyama does 

concede that in both politics and economics, liberalism frequently rests on the very 

irrational forms o f recognition it was supposed to overcome. For instance, for 

democracy to work, citizens need to develop an irrational, prideful attachm ent to 

their own confined comm unity and its democratic institutions, which is commonly 

founded upon “religion, ethnicity, or other forms o f recognition that fall short o f the 

universal recognition on which the liberal state is based” . T h e  appeal to universal
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principles so as to establish an ordered bounded com m unity inevitably gives rise to 

certain tensions and apparent contradictions within liberal thought, leading it to be 

sim ultaneously accused o f being both insufficiently particularist and insufficiently
173globalist in its orientation.

W hile conceding that, at times, there appears to be not one liberalism, but 

several, connected only by a loose family resem blance, John Gray nevertheless 

m aintains that liberalism constitutes a single tradition, sharing a num ber o f easily 

identifiable common elements:

“It is individualist, in that it asserts the moral prim acy o f the person against 

the claims of any social collectivity; egalitarian, inasm uch as it confers on 

all men the same moral status and denies the relevance to legal or political 

order o f differences in moral worth among human beings; universalist, 

affirming the moral unity of the human species and according a secondary 

importance to specific historic associations and cultural forms; and meliorist 

in its affirmation of the corrigibility and improvability of all social 

institutions and political arrangem ents.”

W hilst Gray identifies liberalism ’s comm itm ent to universal egalitarianism, 

he neglects to acknowledge the extent to which liberalism  is also wedded to a 

significant degree of particularism. For, as Samuel Scheffler notes, “many liberal 

theories that explicitly reject associative duties seem tacitly to rely on them, or at 

least to incorporate elements that serve to mimic such duties in important 

respects” .F u r t h e r m o r e ,  and as was seen in chapter three, when addressing 

questions o f justice liberals such as John Rawls and David M iller are typically 

concerned with “social justice” , in the sense of the justice of a single bounded 

comm unity or its in s t i tu t io n s .C o n s e q u e n tly , although officially favouring 

egalitarianism and eschewing associative or involuntary duties, “the citizens o f the 

liberal state are standardly represented, both in theory and in practice, as 

constituting a national group whose members have particularistic responsibilities

Scheffler, Samuel, Boundaries and Allegiances, Oxford University Press, Oxford, 2001, 66.
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toward each other, either directly or as a result of their duties to shared political
177institutions”. Put simply, this means that “in virtually all contemporary versions 

of liberalism”, there exists a powerful tension between moral egalitarianism and a 

particularistic understanding of our political responsibilities.'^® As Scheffler puts it 

well:

“liberalism is sensitive to three different values: the values of autonomy, 

loyalty, and moral equality. If these values are themselves in tension with 

one another, then theoretical tensions like the ones within liberalism may be 

the inevitable result of trying to accommodate, within normative political 

thought, all of the values we wish to have realized in our social world. 

Unless we are prepared to deny the significance of one or more of those 

values, our political outlook may never be entirely free of such tensions.”

Crucially, however, Scheffler is careful to add that while the fact that our values are 

in tension means that there will inevitably be tensions within any political outlook 

that seeks to accommodate those values, it does not mean that all forms of 

accommodation are equally satisfactory.

In its broadest sense, liberalism is often viewed as being concerned with 

maximising the freedom of the individual. It was noted above that, from this core 

aim, liberal thought can be seen to have generated two distinct broad elements: 

substantive principles of toleration, liberty and equality before the law (what 

Koskenniemi terms the “descending strand” and which “assumes that a set of 

fundamental rights or a natural distinction between private and public spheres exist 

to guarantee that liberty is not violated”), and a liberal method of justification 

granting greater priority to the collective will of the people (the “ascending strand”, 

which legitimises political order by reference to individual ends).'*® It is readily 

apparent, however, that these two elements, which reflect the tension between 

particularism and universalism, may not always sit happily alongside one another.
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For, the certain fundamental guarantees that are enshrined in the substantive 

principles may not necessarily accord with the products o f a liberal m ethod of 

justification. In this, the tension between these two broad elements reflects the 

overall contradiction inherent in the fact that, in order to guarantee freedom, order 

must be established so as to limit it.

According to Koskenniemi, although the two separate strands of liberal 

thought continuously threaten each other, liberalism hides this difficulty by keeping 

its rights theory purely formal through linking it to an unsubstantiated view of 

liberty. Liberalism, he writes, is “no grand political theory” :

“It provides no material legitimation for social practices, no program m e to 

the Government, no ends or values to be pursued beyond the general and 

formal aim o f maximizing liberty. It liberates citizens to look after their 

subjective interests, while the market place is left to determine whatever is 

socially valuable, in economic and political terms. It maintains the 

distinction between (material but subjective) morality and (formal but 

objective) law. But it is precisely by its being formal that it ultimately fails. 

For if liberalism  does not indicate any material rights as fundamental, then it 

cannot provide the constraint for government for which it was made. The 

tension between general good and individual right is established in the heart 

of liberal theory.”

W hilst the meaning of liberal internationalism, and in particular its vision of 

progressive reform, is controversial and diverse due to its complex evolution, at its 

most simple it can be seen as the application of dom estic liberal principles to the 

international r e a lm .A c c o rd in g ly ,  the desire of liberalism  to maximise individual 

freedom  is extended so as to also become a goal o f the relations between states. In 

this way, liberal internationalism can be viewed as an “inside-out” approach to

Ibid. Koskenniemi succinctly summarises liberalism’s dilemma as follows; “if  liberalism  

preserves its radical scepticism  about values, then it cannot ground a coherent problem -solving  

practice -  if  it makes reference to the objective nature of some values it w ill undermine liberty”. 

Ibid., 89.

Franceschet, Antonio, Kant and L iberal Internationalism, Palgrave Macmillan, N ew  York, 2002, 

103.
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international relations, in which the civil liberties and free market guaranteed by a 

liberal democratic state find a certain analogue in an open world economy in which 

the use of force is outlawed and certain minimum human rights standards are 

enshrined in international law. However, if liberalism itself is riven by powerful 

internal tensions, it follows that as liberal internationalism is comprised of the 

application of liberal principles to the international realm, it too will harbour similar 

contradictions.

Such an inside-out approach forms a central part of Kant’s mechanism for 

international reform in Toward’s Perpetual Peace, taken up today by many liberal 

internationalists who view the spread of liberal democracies as the best way in 

which to ensure world peace. His version of liberal internationalism remains highly 

persuasive and serves as a useful illustration of the tensions and contradictions just 

discussed. To properly understand Kant’s political philosophy, however, it is 

necessary to have in mind not only the well known Definitive Articles of that 

influential work, but also Kant’s critical philosophy, which corresponds with the 

period of his political writings.

(ii) Divisions within K ant’s Critical Philosophy

For David Hume, it is only through experience that we can derive knowledge of 

anything outside ourselves. As we are reliant for knowledge upon our own 

sensations, and not our cognitive abilities, we deal only in hopeful probabilities, and 

not in certainties. Reason, Hume emphatically declared, is the slave of the passions. 

Hume’s scepticism famously jolted Kant from his “dogmatic slumber” and inspired 

his self-declared Copemican revolution in critical philosophy. Standing Hume on 

his head, Kant makes human experience peripheral to matters of knowledge. While 

accepting the role of experience in the attainment of knowledge, Kant rejects the

Burchill, Scott, “Liberalism” in Burchill, Scott et al., eds.. Theories o f  International Relations, 3"* 

ed., Palgrave Macmillan, Basingstoke, 2005, 55, 81.

See W ood, A llen, “Kant's Project for Perpetual Peace” in Cheah, Pheng and Robbins, Bruce eds., 

C osm opolitics, University o f Minnesota Press, M inneapolis, 1998, 59, 68: “If we are to take 

P erpetual P eace  seriously as an important part o f Kant’s philosophy, then what we need most is a 

new way o f  looking at the unity o f that philosophy that enables us to locate the issues o f Perpetual 

Peace  more centrally”.
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notion that all synthetic propositions are only known through experience. Because 

of the demonstrable free will of human beings, the actions o f men cannot be fully 

com prehended by the scientific laws that derive from the study o f experience. For 

Kant, the solution to this apparent gap in knowledge is to be found by locating acts 

of free will not in the phenomenal world, but in the world of noumena, where things 

are as they are. The phenomenal world that we experience can only be truly 

understood by us through the application o f certain a priori concepts of our 

understanding, found within the noumenal realm. Accordingly, reason must 

approach nature “not ... in the character of a pupil, who listens to all that his master 

chooses to tell him, but in that o f a judge, who compels the witnesses to reply to 

those questions which he him self thinks fit to propose”.'*^ The main aim of Kant’s 

critical philosophy, therefore, is to seek to establish a system of synthetic a priori 

principles for the purpose of understanding the material w o r l d . I t  is possible to 

detect from this initial division between moral reasoning and practical experience, 

certain parallels with the dichotomies presented between utopianism and realism, 

theory and practice, descending universalism and ascending particularism.

In a thoughtful and detailed study, Antonio Franceschet has explained that 

Kant’s international reform project suffers from considerable ambiguity because of 

the divided nature of his political philosophy which, in turn, is derived from the 

duality within his critical philosophy outlined above. For Kant, there is an 

ontological division between our noumenal (moral) and phenomenal (political) 

selves. W hile an autonomous morality may assist us in transcending our natural 

inclinations, we can never entirely free ourselves from the practical realities o f the 

contingent world that surrounds us. M eanwhile, although politics may be influenced 

by morality, since it has no inherent respect for hum anity, it can never be truly 

constitutive of it. It is the fact that we are so divided between our ability for rational 

moralising and our natural inclinations that gives rise to the emphasis on duty in 

Kant’s philosophy.’*̂  It is m an’s peculiar fate, observes Andrew Linklater, to

Cited in Carr, Edward Hallett, The Twenty Y ears’ Crisis, 1919-1939, Harper and Row, N ew  York, 

1964, 3.

Reiss, Hans, Kant, P olitical Writings, N isbet HB trans., 2"‘‘ ed., Cambridge University Press, 

Cambridge, 1991, 17.

Franceschet, Antonio, Kant and L iberal Internationalism, Palgrave Macmillan, N ew  York, 2002, 

32-33.
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encounter an ineluctable division within himself -  the division between his 

noumenal and phenomenal self -  rendering him neither a beast nor a god, 

participating within two worlds, the world o f his own making and the world of
Inatural desire.

As Franceschet explains, this ontological division between morals and 

politics is the very cause o f injustice, which in turn necessitates political reform that 

aims at a degree o f reconciliation between the two. As a result, the division also 

deeply affects Kant’s concepts of freedom and justice. In essence, the duality 

reappears, so that morality is perceived as an inner freedom  which informs and 

attempts to subordinate the external freedom  o f political reality. The fact that 

morality (inner freedom) is ultimately unsuccessful in its attempts at subordination 

gives rise to what Franceshet describes as a “profound ethico-political ambivalence” 

at the heart of Kant’s political philosophy that permeates his international reform 

project and his paradoxical attitude to the sovereign state in particular.'*^

Linklater, Andrew, Men and Citizens in the Theory o f  International Relations, 2"'' ed., Macmillan, 

London, 1990, 142.

Franceschet, Antonio, Kant and Liberal Internationalism, Palgrave Macmillan, New York, 2002, 

24. Kant’s two categories of freedom are given a clear exposition by Garrett Brown as follows;

“The concept of internal freedom directly relates to an individuals psychological / 

physiological ability to have an independent free  will and, in return, autonomously create a 

self-motivating law. Internal freedom is purely cognitive and is Kant’s response to ... David 

Hume’s psychological empiricism. Correspondingly, external freedom is concerned with 

self-legislation in relation to an individual’s social context and the ability to co-legislate in 

the kingdom of ends. In regard to external freedom, it contains a concern for both negative 

and positive freedom, for negative freedom is meant as an absence of external “lawless” 

coercion, while positive freedom is concerned with how the autonomous will can be 

translated to the co-legislated general united will. In the Kantian model of justice, negative 

freedom is a necessary condition of positive freedom, because individuals can only set the 

moral law for themselves if they are free from “lawless” restrictions. As a result, internal 

freedom is related primarily to Kant’s ethical discussions (autonomous self-law), whereas 

external freedom is the main focus of Kant’s theory of justice (equal autonomy within a 

kingdom of ends).”

Brown, Garrett, Grounding Cosmopolitanism, University of Edinburgh Press, Edinburgh 

(forthcoming, 2009), 218-9 (on file with author).
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Crucially, in order to m aintain its necessary autonomy, Kant places 

significant limitations on the ability of morality to influence the political world. 

M orality (internal freedom) legislates only for the basic universal fo rm  o f politics 

(external freedom), but does not legislate for the ends that are to be pursued by that 

politics, thereby giving rise to a continued separation of morality (internal freedom) 

from politics (external freedom). In other words, “the moral law provides the form, 

but not the substantive content, of just ice” . T h e  role of justice is to reconcile 

morality and politics in a way that both ensures the autonomy and priority of 

morality while providing a basis for the reform of politics. As Franceschet 

summarises, Kant’s theory of justice is made complex and ambiguous due to the 

fact that the autonomy of morals not only legislates the formal requirem ents o f just 

politics, “it also demands strict limitations upon the influence of moral ends within 

the political world. That is, constitutional limits are imposed on the project of 

rationally reforming politics in line with morality. Hence, there exist crucial 

differences according to Kant between principles of morality and principles of 

politics, even though the former ought to supply the essential form of the latter” .'^ ' 

Here, certain parallels may be drawn between the two broad strands o f liberalism  

described above: the descending strand, comprising substantive principles of 

toleration, liberty and equality before the law, and the ascending strand, in the form 

of a method of justification which grants priority to the collective will o f the people 

and legitimises political order by reference to individual ends. W hereas 

Koskenniemi views liberalism as “no grand political theory” , for Kant, morality 

provides only the basic universal form of politics, while being restricted in the 

extent to which it may provide any guidance as to the substantive ends that such 

politics should pursue.

(Hi) Kant's ambivalent view o f the Sovereign State

How then, does Kant see the political reform  that is necessary to m inimise injustice 

(through degrees of reconciliation between morality and politics) being brought 

about? Hans Reiss has observed that the question o f sovereignty greatly occupied

Ibid., 3\.
Ibid., 33.
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Kant, which he reverted to again and again in his unpublished notes, occasionally 

contradicting his earlier t h o u g h t s . L i k e  Hobbes, Kant viewed the state of nature 

as the state of a war of all against all. Kant agrees with the paradox memorably 

stated in Rosseau’s Social Contract, that in order to be free, man must be 

constrained by the chains of enforceable laws, however he proceeds to lessen the 

paradox by claiming that the people, and not the sovereign, are the ultimate source 

of the law’s command. Accordingly, for Kant, by allowing politics to be 

domesticated so as to work towards achieving formal principles of morality, state 

sovereignty is the key mechanism of political reform. As a result, Kant perceives 

the individual as being bound by two unconditional duties: to leave the state of 

nature by joining in a civil society, and to never resist the sovereign.

It will be recalled from above that within Kant’s critical philosophy lies a 

significant duality between the moral (noumenal, forma! or internal) realm and the 

political (phenomenal, material, or external) realm and that, while an autonomous 

morality may assist us in transcending our natural inclinations, we can never 

entirely free ourselves from the practical realities of the contingent world that 

surrounds us. Franceschet convincingly argues that this duality can be seen as 

determining Kant’s somewhat contradictory attitude to the sovereign state. As just 

described, as a matter of formal, a priori moral reasoning, Kant considers that all 

men are enjoined by an unconditional duty to join together in bounded societies -  in 

the words of Nicholas Onuf, “the act of reason actualises a necessary republic 

within us”, while, in turn, our relations are to be organised into ever better 

approximations of this inner r e p u b l i c . F o c u s i n g  on this conclusion, Kenneth 

Baynes points out that Kant appears to reject the idea of a world state or 

government “precisely because it would acquire the same powers of sovereignty 

that he believes rightly belong only to the nation state as an independent moral legal 

person”. B a y n e s  cites FH Hinsley’s remark that, by taking the doctrine of state

Reiss, Hans, Kant: Political Writings, Nisbet, HB trans., 2”‘‘ ed., Cambridge University Press, 

Cambridge, 1991, 24.

Onuf, Nicholas Greenwood, The Republican Legacy in International Thought, Cambridge 

University Press, Cambridge, 1998, 105-6.

Baynes, Kenneth, “Communitarian and Cosmopolitan Challenges to Kant’s Conception of World 

Peace” in Bohman, James and Bachmann-Lutz, Matthias eds.. Perpetual Peace: Essays on K ant’s 

Cosmopolitan Ideal, MIT Press, Cambridge, 1997, 219, 221.
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sovereignty to its logical conclusion, Kant insists that world peace must be based, 

not on world government, but through the freedom of the s ta te .S im ila r ly ,  while 

Patrick Riley considers it arguable that Kant accepts too much sovereignty for one 

who is arguing against Hobbes, Pierre Laberge goes so far as to suggest that, at least 

at the beginning, it would be more appropriate for Kant to be placed in Martin 

Wight’s Hobbesian tradition, than in the Kantian one.'^^

What these comments fail to adequately reflect, however, is the ambivalence 

and reluctance with which Kant pragmatically concedes that the state has an 

essential role to play. Although the “republican” state is seen as essential to the 

exercise of the categorical imperative, its role is essentially that of a negative 

substitute, “if all is not to be lost” .‘̂ ’ Kant is firmly of the view that, as well as 

being the appropriate location within which to pursue justice, the state is also a 

cause of injustice. Consequently, in order for right to fully prevail the rule of law 

must be truly universalised. As Linkiater explains, for Kant

“[t]he duty to belong to the state emanated from the fact that the pursuit of 

any one man’s happiness and security should not be incompatible with the 

equal liberty of others. And because this was so, the state could not be 

considered a sufficient juridical community; the primary importance of 

justice required that outsiders too be brought within a common moral 

framework. Once the state is established, therefore, it is a duty to continue to 

ask whether or not a principle upon which we propose to act could assist or 

delay in the realisation of that condition in which the ends of men are
198systematically harmonised.”

Hinsley, FH, P ow er and the Pursuit o f  Peace, Cambridge University Press, Cambridge, 1963, 67, 
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The positive, or ideal, solution would be a world state governed by law. 

However, given the historical persistence of states and, reflecting the times, 

linguistic and religious differences, this is considered an impossibility, and the 

nearest that could be achieved would be an undesirable global tyranny, a “soulless 

despotism” which “saps all man’s energies and ends in the graveyard of 

freedom”. T h e  negative solution, therefore, the best that can realistically be 

hoped for, is a federation of republican states whose relations with one another are 

governed by international law. Accordingly, as Chris Brown notes, for Kant the 

state does not exist to make people happy, or to make them moral, nor is the 

political community in itself a source of value.^*’” Rather, Franceschet characterises 

Kant’s attitude to the state as comprising two conflicting elements: one, a formal a 

priori justification as outlined above, and secondly, a simultaneous call for the 

reform of the state in order to better achieve justice at the global level.

In addition to a certain diminished enthusiasm that naturally comes from 

viewing the state as the best achievable non-ideal, Kant also harbours considerable

misgivings that emanate from the “actual or phenomenal reality of sovereign
201power” . Not only is there a danger that sovereigns may treat their citizens as 

means rather than ends, Kant is also sensitive to the fact that, as was stated in 

chapter three, disorder is not eliminated by the creation of bounded states but 

merely “returns at a higher level, and then partly out of man’s reach”. ”̂  ̂ As 

Franceschet succinctly puts it, “the enabling condition of justice inside the state 

produces a situation of international injustice that demands reform. ... [this] is 

especially important for international politics because ... once ‘domestic’ anarchy is 

overcome by sovereignty, it is only the reform of sovereignty that can domesticate 

the international sphere”. A s  the layers of reasoning that give rise to Kant’s

Ibid., 113, 114. See Hoffe, Otfried, “Some Kantian Reflections on a World Republic”, 2 Kantian 

Review 5\ (1998).

Brown, Chris, International Relations Theory, Columbia University Press, New York, 1992, 32. 
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contradictory view of sovereignty are complex, it is worthwhile quoting at length 

from Franceschet’s careful analysis. For Kant, he suggests,

“sovereignty is directly justified only by a form al  cause, as opposed to any 

possible m aterial consequences. This consideration is extremely important 

because it means that state sovereignty is necessary in spite o f  its 

consequences. This stance is consistent with Kant’s deontological ethics. 

However, ... Kant realises perfectly that there are problematic consequences 

posed by the empirical existence of sovereign states. These negative results, 

however, are superseded in importance by the formal or transcendental 

framework that justifies freedom. ... Kant immediately realises the tragic 

(material) consequences of any com m itm ent to state sovereignty. The state’s 

internal sovereignty is compatible with the (formal) requirem ents of external 

freedom, but these requirements are immediately threatened by the 

production of international anarchy. The immoral condition o f anarchy that 

necessitated the (formal) justification of the sovereign state is (materially) 

re-created among sovereign states with no global authority to arbitrate 

differences. In other words, the (formal) requirem ent of individual external 

freedom creates internal sovereignty; but the (material) result of interstate 

anarchy is something (formally) forbidden by Kant’s political theory. 

Anarchy should be no less a moral problem among states for Kant than it is 

among individuals, and hence he realises that there is a conflict between the 

(formal) requirements of external liberty inside the state and the (formal) 

requirements of just international politics. ... The political solution to this 

problem ... is the reform of the empirically existing sovereign state into the 

only type that Kant thinks can reconcile its internal and external sovereignty 

to transcend the effects of anarchy, that is, a republican constitution. ... The 

requirements and restrictions engendered by K ant’s division between the 

internal and external sides o f individual freedom thus justify  both the 

sovereign state and  its necessary reform. Reform of the existing sovereign 

state is justified not only by the formal requirem ents of individual freedom.
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but also by its material requirements. Nonetheless, this reform project is not

limited to the domestic sphere, but is necessarily international in scope.”

To summarise, because state sovereignty is justified by its formal cause (to 

ensure the external freedom of individuals), notwithstanding its material 

consequences (the immoral condition of inter-state anarchy), it can be seen to have 

been favoured by Kant in spite of the certain negative consequences it produces at 

the international level. However, it will be recalled that the initial duty to belong to 

the state emanates from Kant’s guiding principle that the pursuit of any one man’s 

happiness and security should not be incompatible with the equal liberty of others. 

Accordingly, the material condition of inter-state anarchy is not something which 

the formal principle of Kant’s political theory can accept. As a result, whilst 

justifying the existence of the sovereign state, Kant’s political theory can be 

understood as simultaneously calling for such reforms as will address the negative 

material consequences created at the international level.

(iv) The Sovereign State as a Kantian means o f  reform

Kant’s considerable faith in the possibilities of reform of the international society 

can be viewed as a consequence of the attitude his critical philosophy adopts to the 

role of theory, or a priori reasoning, in maximising the autonomy of morality. 

Whereas EH Carr, for example, famously warned of the need to ensure a strict 

interdependence between theory and practice, in which each are accorded a 

relatively even weight, Kant firmly argues that, to the greatest extent possible, 

practice must be subordinated to formal principles that are derived from reason.'®^ 

Believing that “objectively” morality is itself practical, because “there can be no 

conflict of politics (as a practical doctrine of right) with ethics (as a theoretical 

doctrine of right)” , one of Kant’s central aims is to achieve a harmony between

Ibid., 5 \-2 .
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morality and politics?”̂  For Kant, it is the duty of all to work towards the 

establishment of a cosmopolitan society, such that;

“[e]ven if ... [the perfect state] should never come about, the idea which sets 

up this maximum as an archetype, in order to bring the legal constitution of 

mankind nearer and nearer to its greatest possible perfection, still remains 

correct. For no-one can or ought to decide what the highest possible degree 

may be at which mankind may have to stop progressing, and hence show 

how wide a gap may still of necessity remain between the idea and its 

execution. For this will depend on freedom, which can transcend any limit
207we care to impose.”

In his insightful analysis, Franceschet argues that the duality within Kant’s 

concept of justice directly affects the extent to which the reform of the international 

sphere entails bringing it under the control of an autonomous morality. The fact that 

Kant has two separate justifications for international reform, one form al and the 

other material, and between which he slips back and forth, gives rise to 

considerable ambiguity as to the essential purpose of such reform. That there are 

two distinct mechanisms by which to achieve the intended reform only adds to the 

ambiguity.

The form al justification for reform is an appeal to justice as such, and takes 

the shape of a partial domestic analogy, whereby the purely formal principles that 

require men to join together to form a civil society are expanded to the global level 

and are applied to states. Crucially, however, and as noted above, the persistence of 

the sovereign state is seen as ruling out any possibility of a peaceful “world state” . 

Attempts at such a goal would inevitably lead to a form of global tyranny, and so 

are best avoided. Moreover, to pursue such reasoning to its logical conclusion

Booth, Ken, Theory o f  World Security, Cambridge University Press, Cambridge, 2007, 85.

Kant, Immanuel, “Appendix from The Critique of Pure Reason” (1781), in Reiss, Hans, ed., 
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would lead to the reform of international society coming into direct conflict with the 

formal a priori principle that justified the state in the first place.

According to Kant’s well known observation, “[wjhile natural right allows 

us to say of men living in a lawless condition that they ought to abandon it, the right 

of nations does not allow is to say the same of states. For as states, they already 

have a lawful internal constitution, and have thus outgrown the coercive right of 

others to subject them to a wider legal constitution in accordance with their 

conception of right” .̂ °® By adopting this stance, Kant “relaxes the formal demands 

of international justice by nominating states as useful tools that have, he claims, 

achieved some degree of justice within them and thus merit the opportunity to 

further their trajectories toward internal perfection”. I n  not following through 

with the consequences of his/orm a/justification for reform, Kant can reasonably be 

understood as taking what may be considered, at least to a certain extent, a statist 

approach, or what Franceschet terms, a dogmatic view of sovereignty, largely 

explaining comments of the like of Hinsley and Baynes referred to above.^'° This 

somewhat Janus-faced approach to the state is noted by Matthias Lutz-Bachmann, 

who observes that notwithstanding his reaffirmation of state sovereignty, the 

Preliminary Articles of Perpetual Peace illustrate that Kant,

“sees very clearly that states’ domestic and foreign politics constantly 

intermingle and continuously affect one another, so that one and the same 

action by a state must be simultaneously placed in two spheres separated in 

terms of their normative basis. Thus, the philosophical fiction of two spheres 

of validity that Kant presupposes reasonably and successfully for the

Kant, Immanuel, “Perpetual Peace; A Philosophical Sketch” in Reiss, Hans, ed., K a n t’s P olitical 
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enterprise of founding a free republic becomes decidedly problematic in its
211further application to the sphere of international politics.”

As a result of these limitations, Kant supplements the/orm a/justification for 

reform with a more subtle material justification. Rather than addressing the very 

existence of anarchy at the international level, the material justification for reform 

derives from the undesirable consequences of the continuance of a state of nature 

amongst states. As was seen above, for Kant it is evident that the pursuit of the good 

life within a state’s boundaries cannot be successfully achieved without first 

establishing the international equivalent. In other words, international theory has 

priority for Kant over political th e o ry .^ F o r ,  as is explained in the Seventh 

Proposition of the Idea fo r  a Universal History with a Cosmopolitan Purpose, what 

is the use of establishing a law-governed civil constitution amongst men, if the same
213unsociability which forced men to do so is permitted to continue amongst states? 

Consequently, the view is taken that a perfect civil constitution can never be fully 

established within a state until the relations between states are governed by law. The 

unease which persists due to an anarchical international order is, suggests Kant, the 

very means by which nature drives nations to continue with a series of unsuccessful 

attempts until, finally, they “take the step which reason could have suggested to 

them even without so many sad experiences -  that of abandoning a lawless state of 

savagery and entering a federation of peoples in which every state, even the 

smallest, could expect to derive its security and rights ... solely from this great 

federation, from a united power and the law-governed decisions of a united will” .*''̂

Lutz-Bachmann, Matthias, “Kant’s Idea o f Peace and the Philosophical Conception o f a World 
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Given that the m arena/justification effectively supplants the formal one, the 

agenda for international reform is significantly reduced from seeking to domesticate 

anarchy entirely, to merely mitigating its effects. Furthermore, the two mechanisms 

proposed for implementing reform are both dependent upon the agency of the 

sovereign state. By rejecting the notion of a global sovereign, Kant discounts the 

possibility of an ideal or formal theory of international justice, and so leaves to 

states a substantial degree of autonomy in the extent to which they pursue any kind 

of reformist agenda.

Whilst strong institutional cosmopolitans may regret Kant’s rejection of the 

concept of a global sovereign, the material justification for international reform 

does capture the egalitarian and individualist concerns of cosmopolitanism to a 

significant degree. As Franceschet correctly points out, unlike the form al 

justification, in which a statist approach ultimately weakens the application of 

formal principles of justice to the international realm, through its emphasis on 

consequences, the material justification places a concern for the individual at the 

core of the international reform project. According to this approach, therefore, “if 

states are the principal subjects of international justice, it is simply because they are 

(problematic) tools or mechanisms in the service of individual freedom”. '̂^ Indeed, 

rather than being seen as the subject of international law, the material justification 

views the state as the cause of internal injustice.^'^ It is this line of reasoning that 

Hedley Bull is likely to have had in mind when he suggested that, for Kantians, it is 

only at “a superficial and transient level” that international politics is about relations 

among states at all; at a deeper level it is about relations among the individuals of
1 "7

which states are composed.* As will be seen in the following chapter, there is a 

current trend underway in international law which echoes the move from formal to 

material justifications for international reform, such that in certain instances the 

individual, rather than the state, is posited as the primary unit of the law’s concern.

As is well known, the principal mechanism by which Kant envisaged the 

achievement of international reform was by means of a confederation of republican

Franceschet, Antonio, K ant and L iberal Internationalism, Palgrave Macmillan, New York, 2002, 

55, 56.
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International Theory, Leicester University Press, Leicester, 1991, ix, xii.

233



states, as set out in the Definitive Articles of Perpetual Peace, the third o f which 

provides that “cosmopolitan right shall be limited to conditions o f universal 

hospitality”, where hospitality is stated to mean the right o f a stranger not to be 

treated with hostility when he arrives on someone else’s territory. It is in his 

concluding remarks on this Third Article that Kant makes the renowned claim that,

“ [t]he peoples o f the earth have thus entered in varying degrees into a

universal community, and it has developed to the point where a violation of

rights in one part of the world is felt everywhere. The idea of a cosmopolitan

right is therefore not fantastic and overstrained; it is a necessary complement

to the unwritten code o f political and international right, transform ing it into

a universal right o f humanity. Only under this condition can we flatter
218ourselves that we are continually advancing towards a perpetual peace.”

It is instructive to recall here Rorty’s defence of solidarity and his restriction 

o f interaction to those with whom we can share fruitful conversation. In contrast, 

Kant conceived participation in a cosmopolitan society, explains David Held, as an 

entitlement to enter the world of open, uncoerced dialogue: “cosmopolitan right 

meant the capacity to present oneself and be heard within and across political 

communities; it was the right to enter dialogue without artificial constraint and 

delim itation”.^'^ Crucially, however, in Franceschet’s view this mechanism of 

reform is entirely dependent upon the discretion of sovereign states, and so 

universal law will only come about if they intentionally will it to be so.

A second m echanism  for reform is identified by Franceschet as the idea of a 

universal history, as elaborated upon in the First Supplement of Perpetual Peace 

and in the Idea fo r  a Universal H istory with a Cosmopolitan Purpose. Reflecting 

his view of sovereignty, Kant suggests that nature not only “wisely separates the 

nations” , both also unites them by means of their mutual self-interest. Nature 

guarantees perpetual peace by the “actual mechanism of human inclinations” , 

comprising an “asocial sociability” and a “spirit o f com m erce”, such that the very

Kant, Immanuel, “Perpetual Peace; A Philosophical Sketch” in Reiss, Hans, ed., K a n t’s P olitical 

Writings, Nisbet, HB trans., 2"‘‘ ed., Cambridge University Press, Cambridge, 1991, 107-8.

Held, David, “Principles o f cosmopolitan order” in Brock, Gillian and Brighouse, Harry eds.. The 

P olitica l Philosophy o f  Cosm opolitanism , Cambridge University Press, Cambridge, 2005, 10, II.
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likelihood of its eventually being brought about “makes it our duty to work our way 

towards this goal, which is more than an empty chimera”.̂ ®̂ In order to work 

towards achieving the goal of universal law, Kant insists upon the maintenance of a 

positive attitude towards association with others such as might lead to an ever- 

expanding sense of community. It is only by adopting such a stance that “the 

highest purpose of nature, a universal cosmopolitan existence, will at last be realised 

as the matrix within which all the original capacities of the human race may
O ')  Idevelop”. While in both mechanisms for reform the sovereign state is the 

necessary agent, Franceschet suggests that in the case of universal history states 

participate in international reform despite their own intentions, such that they are 

led “even against their will, to enter into a cosmopolitan constitution”.̂ ^̂  “Nature”, 

suggests Kant, “comes to the aid of the universal and rational human will, so 

admirable in itself but so impotent in practice, and makes use of precisely those 

self-seeking inclinations in order to do so. ... We may say therefore that nature 

irresistibly wills that right should eventually gain the upper hand. What men have 

neglected to do will ultimately happen of its own accord, albeit with much 

mconvenience.”*

(v) The New Cosmopolitanism within Liberal Internationalism

It has been remarked that, whereas liberal ideals have been largely successful in 

taming arbitrary power within the state, between states a degree of anarchy 

continues to reign, with the result that international affairs have been said to be the

Kant, Immanuel, “Perpetual Peace; A Philosophical Sketch” in Reiss, Hans, ed., Nisbet, HB 

trans., K a n t’s P olitical Writings, Z"** ed., Cambridge University Press, Cambridge, 1991, 114.
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“nemesis” of liberalism.^^'^ Recalling the characterisation of liberal internationalism 

as an “inside-out” approach to international affairs, the degree to which one concurs 

with this assessment, however, is largely dependent upon the extent to which one 

considers it feasible, or indeed desirable, to extend the domestic analogy to the 

international realm. For instance, as Alexander Wendt observes, it is the widespread 

acceptance of the traditional dichotomy between domestic and international affairs 

that has allowed many liberals to “celebrate the ‘end of history’ with hardly a peep 

about democracy at the international level”.^“̂  This same point can be seen to be 

encapsulated in Linklater’s dual concept of obligation. According to those who 

accept an internal concept of obligation, to the extent to which it exists at all, 

international progress entails the establishment of international arrangements which 

further promote the interests of the state. In contrast, expressing a cosmopolitan 

outlook, the external concept of obligation believes in the possibility of 

international progress which gives greater expression to the human capacity to 

develop more inclusive moral relations.

In his influential 1983 article, Michael Doyle highlighted the powerful 

impact of liberalism on international affairs and called for “another look at one of 

the greatest liberal philosophers, Immanuel Kant, for he is a source of insight, 

policy, and hope”.̂ ^̂  Doyle identifies the foundation of liberalism as a commitment 

to a threefold set of rights; “negative freedom” from arbitrary authority; “positive 

freedom” to the rights necessary to promote and protect the capacity and 

opportunity for freedom, including socio-economic rights; and finally, in order to 

secure both positive and negative freedom, the right to democratic participation and 

representation. In the years since Kant, suggests Doyle, liberalism has developed 

two distinct paths towards securing individual freedom -  “conservative liberalism” 

and “social welfare liberalism”, with the former expanding the role of private

Hoffmannn, Stanley, Janus and M inen’a: E ssays on the Theory and P ractice o f  International 

Politics, W estview  Press, Boulder, 1987, 400. See Onuf, N icholas, “Tainted by Contingency: 
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property and the market and constraining the role of the state, whilst the latter 

strives to achieve something like the reverse.

It will be recalled from chapter two that Anne-Marie Slaughter has put 

forward a vision of liberal states increasingly interacting with one another through 

regulatory, judicial and legislative networks overlapping horizontally, between 

counterpart government units, and vertically, between such units and supranational 

organisations. Slaughter has identified six characteristics of a world governed by 

liberal internationalism: (i) the assurance of peaceful relations between states; (ii) 

the prevalence of a liberal democratic form of domestic governance, including 

representative democracy, separation of powers and the rule of law; (iii) market 

economies based on private property rights, including a “relatively unconstrained 

ability to pursue economic interests” ; (iv) a dense network of transnational 

transactions, both economic and social; (v) a high volume of transgovemmental 

communication, with many informal ties between governmental elites; and (vi) a 

breaking down of the distinction between foreign and domestic, or high and low,
227politics. Alex Mills and Tim Stephens are sharply critical of this vision of a 

“transnational institutional dialogue”, seeing it as an uncritical transplantation of 

free-marketeering that carries forward “the liberal distrust of centralised 

institutional decision making” into the international s p h e re .F o c u s in g  in particular 

upon the role Slaughter envisages for domestic and international courts and judges, 

Mills and Stephens counter that,

“ [a] free market in the context of a liberal community of courts may simply 

serve to replicate the inequalities experienced in other globalized markets. A 

market of courts vying for the custom of transnational legal actors may not 

necessarily generate a jurisprudence appropriate to the particular democratic 

(or other) political systems of which they form an essential part, but may 

instead adapt itself to the practices adopted by the courts of more powerful 

states. ... More broadly, then. Slaughter’s market of ideas is not merely 

about lawmaking, but about creating an environment which is conducive to

Slaughter, Anne-Marie, “International Law in a World of Liberal States”, 6 European Journal o f  
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the free movement of capital in a global economic market. ... Indeed, the 

transnational judicial community may be no more than a form of 

technocratic governance in which the values of more influential courts in the 

market of ideas will prevail in an exchange which presents the reality of
29Qpolitical struggle as a purely technical debate.”

From their criticisms it may be posited that, notwithstanding her theory of 

disaggregated sovereignty, for Mills and Stephens, Slaughter is seen as taking the 

“conservative” road to individual freedom and as placing her faith in a Kantian 

spirit of commerce that will lead to a more homogenous and peaceful world, but not 

necessarily to a more just or equal one.

By way of contrast to Slaughter’s conservative vision of liberal 

internationalism, Allen Buchanan advocates a shift away from what he terms the 

“discretionary association view” of the state, based largely on the idea of the social 

contract, towards a form of moderate cosmopolitanism which requires “not simply 

that we refrain from violating [the human rights of non-nationals] but also that we 

help to ensure that they are not violated, and that this in turn requires helping to 

create a world in which all persons have access to institutions that protect their basic 

human rights”. T h e  dominant view in international relations to the effect that 

foreign policy ought to be exclusively guided by national interests must, he 

suggests, be rejected by all those who believe in human rights.

While keeping in mind both Doyle’s characterisation of liberalism as 

tending towards either a conservative or a social welfare approach, as exemplified 

here by Slaughter and Buchanan respectively, and Koskenniemi’s description of 

liberalism as comprising either a procedural method of justification or substantive 

principles, it is useful to consider Franceschet’s suggestion that it is possible to 

interpret Kant’s reform project either conservatively or radically, resulting in very 

different approaches to the sovereign state. The reason for this flexibility is apparent 

from the above discussion of Kant’s divided and ambivalent view of the role of the 

state in international reform. By magnifying this ambivalence, the liberal
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internationalists of today -  be they conservative or radical -  are equally capable of 

employing Kantian theory in support of their differing positions, notwithstanding 

the “varying ethico-political visions” that they hold.^^‘ Unsurprisingly, the many 

differences that they have happen to converge on the essential question of whether 

the sovereign state is to be viewed as an effective, desirable agent in the process of 

international reform or as an impediment “that must be radically transformed if not 

transcended”.̂ ^̂

Franceschet categorises these various approaches into two broad camps: 

classical liberal internationalism, as found within the “democratic peace” theories 

put forward by Doyle and others; and radical liberal internationalism, as found 

within theories of cosmopolitan democracy, as were outlined earlier in this chapter. 

By downplaying the significance of the second and third definitive articles of 

Perpetual Peace, in which reasons are provided for going beyond the formal 

principles of sovereignty, democratic peace theory is said to merely reproduce the 

assumptions of classical liberalism. In other words, by so closely identifying 

democracy with popular sovereignty, the theory

“limit[s] contemporary liberal internationalist reform to the extant 

framework of territorial states. Democracy in this sense only reinforces the 

statist framework of international relations, a grid that we know Kant 

realised cannot ultimately satisfy the conditions of individual freedom. ... 

Moreover, if liberal internationalist reform is restricted to the purely formal 

realm of interstate peace among constitutional democracies, there is the 

implication that individual freedom or autonomy is satisfied within the 

institutional machinery of each sovereign state. However, by looking merely 

at the formal external relations of sovereign democratic states, the 

[democratic peace] theorists are blind to a massive range of material changes 

in the world that must be addressed before any celebrations of having 

completed liberal internationalism’s agenda can begin.”

Franceschet, Antonio, Kant and Liberal Internationalism, Palgrave Macmillan, New York, 2002,
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Accordingly, by focusing upon the form al elem ents o f K ant’s reform 

project, classical liberal internationalism  can be seen to adopt an internal concept of 

obligation in which, rather than being transcended, the state is viewed as the 

ultimate institutional arrangement for maximising individual autonomy. Most 

importantly, classical liberal internationalism  overlooks the growing material effects 

o f increased transnational activities, networks and exchanges, and the resulting 

erosion of both state authority and capability. As a result, “the reform prescribed by 

this approach is too lim ited and state-centric to satisfy autonom y in an era of 

globalisation” .̂ ^̂

In contrast, the desire within the external concept o f obligation to extend the 

limits o f obligation so as to include certain transnational comm itm ents mirrors 

important aspects of Franceschet’s description of radical liberal internationalism , as 

exemplified by cosmopolitan democracy. Crucially, radical liberal internationalism  

is less fixated with form alism  and is more attuned to material elements, and is said 

to draw upon other elements in Kant’s work in an attempt to transcend the limiting 

role that state sovereignty plays in his political thought. As Franceschet explains, 

radical liberals follow,

“the less well defined elements of K ant’s theory of justice that suggest that 

once the basic, formal principles o f external liberty have been realised, 

individual “welfare” is important too. This type of reading o f Kant is what 

tacitly sustains [cosmopolitan democracy] theorists’ use o f his legacy; for 

they hold that we ought not merely assum e that a Rightful condition among 

states is the purpose of international reform. They also hold that the formal 

sovereignty of states must not subordinate the direct realisation of individual 

autonomy because globalisation means that its realisation is affected by 

material factors that are not, ultimately, territorially fixed.”

Accordingly, Franceschet reaches the conclusion that,

Ib id .,  1 2 1 . 
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“[wjhile [the conservative view] takes the goal of freedom to be a serious 

end of liberal internationalism, [it] absorbs \hc formalism  of Kant’s theory of 

justice. ... Freedom is thus merely a regulative ideal, a symbolic device that 

is perpetually restricted in its application to the material world of politics. As 

a result, the phenomenally existing sovereign state ... is sufficient for 

external individual freedom and thus effectively terminates the nature of 

international reform. Such reform consists merely of the continued diffusion 

of republican forms of sovereignty. By contrast, [in the radical] reading of 

Kant’s internationalism ... [t]he cosmopolitan kingdom of ends of Kant’s 

moral philosophy is viewed as a real goal that cannot be met merely through 

the agency of the (republican) state. Moreover, the division of humanity into 

exclusive territorial spheres governed by sovereign agents is of only 

transient significance to the realisation of this moral goal. International 

justice ... would thus seem to draw more upon Kant’s second justification of 

international reform, the material one that places individual autonomy at the 

centre of transformation. As a result, [the radical interpretation] drops 

Kant’s robust (if not dogmatic) justification of sovereignty and embraces the 

possibility of alternative political frameworks for the promotion of 

individual autonomy.”

It will be recalled from above that Pierre Laberge once suggested that, such 

is the extent of Kant’s support for the sovereign state that it would be more 

appropriate for him to be placed within Martin Wight’s Hobbesian tradition than in 

the Kantian one. Whilst not regarding Kant as an apologist for the state, Sharon 

Anderson-Gold views the arguments set out in Idea fo r  a Universal History with a 

Cosmopolitan Purpose as an attempt to reconcile “the particular nature of political 

communities with a universal form of association arising from the self-constituting 

nature of the human species”.̂ ^̂  It is because the state cannot fulfil its moral 

function to develop the capacities of its citizens outside of a cosmopolitan 

community of federated states governed by law that complete human development
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depends upon a cosmopolitan condition.^^* For her, therefore, Kantian 

cosmopolitanism is not a synonym for universality, but rather is to be viewed as a 

bridge between it and particularity.

In contrast to both Laberge and Anderson-Gold, Wight does in fact place 

Kant within the revolutionist category of his three traditions of international theory. 

Revolutionism, says Wight, “rejects the idea of a society of states and says that the 

only true international society is one of individuals. This is cosmopolitanism: 

cosmopolis equals world city equals civitas maxima. ... The idealist wants the 

creation of a brotherhood of mankind in which international politics will be 

assimilated to the condition of domestic politics”. A d o p t i n g  this extreme 

understanding, Kantian cosmopolitanism can be seen as “the most articulate critical 

alternative to the logic of particularity”. T h e  various conclusions of Laberge, 

Wight and Anderson-Gold amply illustrate how, through differing interpretations of 

Kant’s work, the significant ambivalence in Kant’s political philosophy, rooted in 

his conflicted attitude toward the state, reappears in the many contemporary 

versions of liberal internationalism.

Franceschet puts forward the thesis that one of the principal reasons why 

contemporary liberal internationalism is failing to fulfil its central aims is due to the 

constraints placed by classical liberal internationalism on change, in an era where 

change is both so ubiquitous and necessary. The conservative view, he suggests, 

fixates on the first of the three Definitive Articles, to the neglect of the others, 

exaggerates the reformative potential of the republican state, and “ignore[s] all of 

those aspects in [Kant’s] texts that are sceptical of the capacity of any form of the 

sovereign state to reform”.""̂ ’ Accordingly, if liberal internationalism is to be more 

relevant and effective, the more radical form of Kantianism is to be adopted, rather 

than “reinforcing only the ‘top down’ vision of state-led reform found in classical 

liberal internationalism”.̂ '*̂  This would involve regarding the purpose of reform at
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the international level as not merely entailing the securing of formal principles of 

external liberty between states, but as also being concerned with the material 

welfare of individuals. In particular, because the processes of globalisation are 

subjecting the realisation of individual autonomy to a range of material factors that 

are not territorially fixed, radical liberal internationalism believes that the direct 

realisation of individual autonomy must not be subordinated to the formal 

sovereignty of states. '̂^^

While conceding that radical liberal internationalism goes beyond the limits 

of international reform imposed by Kant through his deferential treatment of the 

sovereign state, Franceschet nevertheless suggests that a teleological interpretation 

of Kant’s political theory may justify this bolder approach. Thus, as Harry Gould 

remarks, while “the political world within which Kant wrote no longer exists, the 

moral universe is plausibly the same; hence, if we share his ends, which I believe 

most scholars of international law and international relations do, resorting to a more 

fruitful set of tools than the Article of Perpetual Peace is needed” .̂ "̂  Indeed, 

Franceschet appears to concur with Thomas Pogge’s view of Kant’s understanding 

of enlightenment as a process in which the material ends of politics progressively 

gain greater consideration and become increasingly important to the realisation of 

justice, such that “[a]s the anarchy problematique fades -  both domestically and 

internationally -  the material ends constitutive of individual autonomy become 

increasingly important to the realisation of justice”.̂ '*̂  Pogge’s approach brings to 

mind the call made by Hersch Lauterpacht that, rather than nervously seeking to 

raise its formal authority qua law by treating it as a perfect, complete and 

immutable species of law, we ought to regard international law as being in a state of 

transition towards the attainable ideal of a society of states under the binding rule of 

law, as is found within the domestic sphere.^”*̂
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Crucially, by placing greater emphasis on the material welfare of individuals 

and posing a more forceful challenge to the exclusive authority of the sovereign 

state, Franceschet’s carefully crafted argument in favour of a radical version of 

liberal internationalism can equally be seen as an argument in support of certain 

cosmopolitan approaches to international reform. In particular, radical liberal 

internationalism is open to the possibility of external obligations and transnational 

commitments to the citizens of other states, as is required by any cosmopolitan 

approach to justice. Furthermore, as will be seen in the following chapter, 

Franceschet regards as “perhaps the most innovative and least understood elements 

in Kant’s international reform project”, the idea of cosmopolitan law as outlined in 

the third definitive article of Perpetual P e a c e As he points out, for certain radical 

international liberals, the notion of cosmopolitan law is used to “depict the type of
248reforms required to promote autonomy under globalising conditions”.
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Chapter Five

Cosmopolitanism and International Law

“International law was born as we are told the British Empire was, in a f i t  

o f  absence o f  mind. There was always something else that cosmopolitan  

lawyers wanted to bring about. ... The men who set up international law as 

a professional (instead o f  an academic) enterprise, distinct from  diplomacy, 

history, and natural law, were not internationalists. They were 

cosmopolitans: They had little fa ith  in States and saw much hope in

increasing contacts between peoples. ... From those early years,

cosmopolitan lawyers have been attacking States and critiquing 

international law as an instrument o f  diplomatic coordination, and have 

sought to renew it as a universal substantive code.” '

5.0 Introduction

In the previous chapter it was seen that there are rival versions of liberal 

internationalism, the variants of which can be plotted on a spectrum leading from 

conservatism to radicalism. Given the considerable influence of liberal 

internationalism on international law, it is only to be expected that international 

lawyers will similarly vary in their understandings of the requirements of liberalism. 

As David Kennedy observes, “liberalism has plenty of associations, and 

international lawyers have been drawn to all of them at one time or another, a left- 

of-centre belief in the humanitarian potential of federal and universal government, a 

right-of-centre belief in mercantilism and the pacific consequences of commercial 

freedom, a centrist commitment to technocratic and rational government.”

It is this variety that explains how legal scholars may be said, on the one

hand, to have “embraced liberalism in challenging traditional notions of

international law because it deconstructs the state-centric paradigm in several

' Koskenniemi, Martti, “Legal Cosmopolitanism: Tom Franck’s M essianic World”, 35 N ew York 
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respects”, whilst it is simultaneously claimed by others that “the liberal psychology 

about our world portrays sovereignty as being all there is to international life .... 

[and] leaves the challenge of defining spaces of sovereign liberty to international 

law”. In other words, the tensions within liberal internationalism between a 

conservative, statist agenda and a radical, reformist one are replicated within 

international law, many practitioners of which are deeply tom between seeking to 

uphold the status quo and reforming its inadequacies.

Putting this more colourfully, Stanley Hoffmann has observed how 

liberalism has always entailed a delicate coalition of two different perspectives on 

human nature: “one of them emphasises selfishness, defines interests in material 

terms, and celebrates the (general) benefits from individual greed. The other touts 

the moral aptitudes of human beings, focuses on rights and duties, and emphasises 

both moral self-fulfilment and civic virtues”."̂ While involving a generalisation, it 

may reasonably be argued that the more other-regarding version of liberalism 

equates more closely with radical than with classical liberal internationalism, and 

vice versa.

Like Hoffmann, Anthony McGrew has similarly argued that contemporary 

liberal internationalism is working its way through a series of internal clashes, one 

of which is between liberal reformism and liberal cosmopolitanism, the latter being 

more radical and other-regarding than the former.^ Whilst liberal cosmopolitanism 

is accused of tending to be purged of explanatory and institutional content, liberal 

reformism is said to lack any ethical or normative character. Despite this however, 

unlike Hoffmann, McGrew remains optimistic that liberal internationalism will 

establish a satisfactory via media between the two, suggesting that a renaissance in 

liberal internationalism is underway such as might meet Carr’s demands for an 

equilibrium between reality and utopia, theory and practice.
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Hoffmann, on the other hand, has expressed considerably more disquiet, 

castigating liberal internationalism for clinging to its state-centric approach in an 

age marked, not by inter-state conflict between powerful, unitary states, but by 

chaos, the disaggregation of sovereignty and the disintegration of states. In such a 

world, “the cooperative processes and institutions that are supposed to fuel harmony 

under the banner of liberal internationalism are easily overwhelmed by millions of 

refugees who flee massacres and disasters and seek asylum in liberal states, or call 

for protection whenever they cannot escape”.̂  The failure of liberal internationalism 

to respond to the processes of globalisation has allowed for the creation of a “huge 

zone of irresponsibility”, with a global economy that is “literally out of control, not 

subject to rules of accountability and principles of legitimacy that apply to relations 

between individuals and the state”/  The UN, in particular, is accused of reflecting a 

bygone notion of classical liberalism, designed for a world of conflicting states and 

incapable of successfully dealing with the tasks assigned to it from the early 1990s 

onwards. Significantly, Hoffmann also notes liberalism’s traditional silence when 

dealing with problems of distributive justice, arguing that whenever it has raised its 

voice, liberal internationalism has been:

“tom between its pure laissez-faire types who favour efficiency over equity, 

defend the status quo, and maintain their faith in the “trickle down” effects 

of growth on the one hand, and on the other more socially troubled or New 

Dealish types who are eager to find safety nets for the poor, to orient free 

enterprise toward “sustainable human development”, and to entrust 

international agencies with some redistributive functions and resources. As a 

result, on issues of singular importance for the vast majority of mankind, 

‘world public opinion’ has not been a cohesive force for orienting 

governments.” *

Whereas McGrew expresses confidence in the ability of liberal 

internationalism to recalibrate itself in response to changing circumstances.

 ̂ Hoffmann, Stanley, “The Crisis o f Liberal Internationalism”, 98 Foreign Policy  (1995) 159, 168-9. 

’ Ibid., 175.

* Ibid., 173-4.
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Hoffmann appears to harbour little hope for an accommodation between 

cosmopolitan liberals who, by stressing the moral arbitrariness of borders, “step 

outside the limits of traditional liberalism” and “go far beyond what the moral 

traffic will bear”, and communitarian liberals, who are “tom between the 

cosmopolitan and interventionist implications of their liberalism ... and the non

interventionist and relativist implications of their communitarianism” .̂  As a result, 

he sees a desperate need for a complex and sophisticated rethinking of liberal 

internationalism, such that would “curtail sovereignty -  so that the powers entailed 

by it would be shared at home and pooled abroad”, and whose “Ariadne’s thread 

would be human rights”. I t  is with the role to be played by international law in this 

curtailment of sovereignty and the establishment of what Hoffmann might term 

“zones of responsibility” that this work is concerned.

Given that international law has long been identified with the liberal 

internationalist project, the question naturally arises as to what form of liberalism 

does contemporary international law ascribe -  the conservative, communitarian, 

classical variety or the radical, cosmopolitan, welfare kind? Has international law 

embraced any of the material, welfare concerns of the external concept of obligation 

and, if not, ought it to? Put another way, should international law be concerned with 

promoting international progress, as such, or should it be satisfied with facilitating 

the peaceful pursuit of furthering national interests? More particularly, how is the 

rather vague concept of cosmopolitan law, viewed by Franceschet as the most 

innovative element in Kant’s reform project, to be understood from the perspective 

of contemporary international law? Finally, do international lawyers share in 

Anthony McGrew’s faith that liberal internationalism will achieve its own 

equilibrium between competing versions of reform or, like Stanley Hoffmann, are 

they convinced of the need for a radical re-thinking of the overall approach, 

beginning with the foundational concept of sovereignty itself? It is questions such 

as these that the remaining chapters of this work will address.

The present chapter will begin by exploring further the relationship between 

international law and liberal internationalism (section 5.1). Following this, two 

separate arguments will be put forward in support of the claim made by Stanley

’ Ib id .,  170.

248



Hoffmann that there is a need, not merely for some re-balancing, but for radically 

new approaches to sovereignty, and to international governance more generally. By 

looking at the weakening effects which the processes of globalisation have on the 

communitarian state, the first argument will build upon Hoffmann’s observation 

that the disaggregation of sovereignty is overwhelming the supposed harmony 

provided by liberal internationalism {section 5.2). Secondly, a deviation will be 

taken into the field of critical theory in order to borrow from its insight that a 

reconstructivist and humanist turn is required in order to address the fact that “the 

world is going badly” ."  Not only is the extent to which traditional deconstructivists 

such as Richard Rorty and Jacques Derrida eventually turned towards 

reconstructivism striking in itself, but in their later works such writers have also 

come to accept certain aspects of cosmopolitan thought and to provide observations 

that are of direct relevance to international law. More particularly, the manner in 

which both Rorty and Derrida evolved their thinking over time by responding to 

events surrounding them stands in stark contrast to the willingness of international 

legal theory to perpetuate the status quo. Increasingly, it appears that it is left to 

political philosophers such as Habermas and Derrida to engage in abstract thinking 

as to the nature and direction of developments in international law. Consequently, 

whilst a discussion of trends in critical theory may at first seem far removed from 

the concerns of international lawyers, or from the causes of severe poverty, it is 

argued that international lawyers would benefit from a more meaningful interaction 

with such broad political thinking. At the very least, it might provoke those working 

within international law to consider what it is that society demands of their 

disciphne.

Finally, the chapter will end by considering certain juridical approaches to 

cosmopolitan thinking, and cosmopolitan approaches to international law, and by 

drawing an important distinction between international legal cosmopolitanism and 

cosmopolitan law (section 5.3).

" Derrida, Jacques, Specters o f  Marx, Kamuf, Peggy trans., Routledge, N ew  York, 1994, 78. 

Ibid., 85.
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5.1 International Law and liberal Internationalism

In his introduction to From Apology to Utopia, Martii Koskenniemi observes that 

although he has never met an international lawyer who has expressly claimed to 

practice an international law based upon his or her liberal theory of politics, he 

knows of no contemporary international lawyer who would not accept some central 

tenet of liberalism. For, “if one tries to engage in the sort of debate about 

international legality which international lawyers undertake, then one is bound to 

accept an international legal liberalism”.'^ As just one example, Koskenniemi 

portrays UN General Assembly Resolution 2625 (1970), the Declaration on 

Principles o f International Law concerning Friendly Relations and Cooperation 

among States, as a “declaration of liberalism writ large” , preaching tolerance and 

pluralism and restating liberal principles of self-determination, non-intervention, 

sovereign equality and sovereign cooperation.'^ It is unsurprising that, in turn, 

international lawyers have a strong tendency to favour liberal democracy as the 

optimal form of domestic governance.''* Indeed, it is through international legal 

vocabulary that liberal political theory is imported into international affairs.'^

Despite having a statist ontology and epistemology, international lawyers 

nevertheless tend to think of themselves as humanitarian reformers positioned 

“amongst the avant-garde o f liberal m odernity” .'^ Along with a general disinterest 

in theory and a suspicion o f idealism, it is due to this self-belief, as well as a more

'■ Koskenniemi, Martti, From A pology to U topia, Re-issue, Cambridge University Press, Cambridge, 

2005, 5.

Ibid., 93.

Goldsmith, Jack and Posner, Eric, The Limits o f  International Law, Oxford University Press, 

Oxford, 2005, 205. See Fox, Gregory and Roth, Brad, D em ocratic Governance and International 

Law, Cambridge University Press, Cambridge, 2000; Slaughter, Anne-Marie, “International Law in a 

World o f Liberal States”, 6 European Journal o f  International Law  503 (1995); Franck, Thomas, 

“The Emerging Right to Democratic Governance”, 86 American Journal o f  International Law  46  

(1992); Miillerson, Rein, “Democracy Promotion; Institutions, International Law and Politics”, 333 

R ecueil des Cours 9 (2008).

Kennedy, David, “M y Talk at the ASIL: What is the N ew  Thinking in International Law?”, 94  

American Society o f  International Law Proceedings (2000) 104, 107.

Koskenniemi, Martti, “International Law in a Post-Realist Era”, 16 Australia Yearbook o f  

International Law  (1995) 1, 1.
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general romanticisation of their profession, that international lawyers are reluctant 

to consider the role of international law in maintaining exclusionary practices and 

positions of privilege. Anne Orford is a rare example of a writer who has attempted 

to expose this particular failing, noting the extent to which it is,

“very rare for international lawyers to investigate the ways in which their 

reproduction of retelling of stories about the world contributes to making 

that representation of the world seem real or natural. There is a real 

resistance to considering the ways in which the narratives that found the 

discipline serve to produce exotic identities of ‘others’, and to secure the 

identities of ‘selves’. ... Rather than explore the centrality of international 

law to past and present processes of imperialism, exploitation, domination, 

recolonisation and elite identity formation, international law students and 

teachers idealise international law as a subject devoted to world order, 

humanitarianism, human dignity, peace and security.”

Accordingly, it is suggested here that despite pretensions to the contrary,

mainstream international law adheres predominantly to an internal concept of

obligation and to a classical, conservative form of liberal internationalism, with

international lawyers failing adequately to recognise the contingent nature of

sovereignty or the true nature of the state as a social kind capable of change. It is

only very recently that an opening up to contingency has begun to occur, with the

concept of state sovereignty coming under unprecedented legal scrutiny.

China Mieville is entirely correct to assert that if there is an international

legal dynamic in a new direction, “it is clearly at an inchoate phase, is by no means

inevitable or even dominant, and remains extremely hedged around by the more
] 8traditional structures of international law”. For the most part, international law 

remains, as it always has been, founded upon the doctrine of the sovereign equality 

of states and upon the classical liberal notions of non-interference and the freedom

Orford, Anne, “Embodying Internationalism: The Making o f  International Lawyers”, 19 

Australian Yearbook o f  International Law  (1998) 1, 16. See a lso  Charlesworth, Hilary, “Feminist 

Critiques o f International Law and their Critics”, Third W orld Legal Studies (1994-5), 1.

M ieville, China, Between Equal Rights: A M arxist Theory o f  International Law, Haymarket 

Books, Chicago, 2005, 312.

251



to pursue one’s own future happiness. Nevertheless, it is equally clear that, like 

Hoffmann, for many international lawyers the traditional concept of sovereignty is 

in urgent need of reassessment. A readily identifiable trend of emerging legal 

thought adopts a radical conception of liberal internationalism, believes in the 

possibility of international progress, and rejects an entirely internal concept of 

obligation. As will be seen below, such a trend is particularly evident in the field of 

critical legal studies where, as with political philosophers such as Rorty and 

Derrida, deconstructivism is coming to be softened by a renewed humanism, or a 

concern for doing some good. According to David Kennedy, for instance, 

international lawyers,

“should care less about whether the state is empowered or eroded, or 

whether the law is autonomous or embedded, than about the distribution of 

political power and wealth in global society. Because mainstream 

international lawyers accept that the political and economic results that flow 

from a particular system of private initiative are outside the legitimate 

bounds of contestation, they can be enthusiastic about a disaggregation of 

the state and the empowerment of diverse actors in an international ‘civil 

society’ without asking who will win and who will lose by such an 

arrangement. ... The result is a professional class unable to develop viable 

political strategies for the world it has applauded into existence, ratifying the 

political choices that result from the arrangements of private power to which 

the state has handed its authority, while still celebrating the expansion of 

participation in an emasculated public policy process.”

Many people who take up international law, suggests Koskenniemi, do so in 

the belief that it offers the promise of a more just society, only to find that rather 

than nursing an objective project for a better world, international law refers justice 

away from itself, requiring from its practitioners “an ambiguous commitment either 

to an uncertain internationalism which is threatened by degeneration into elitism or 

it makes them national bureaucrats of the kind they wished to avoid by choosing

Kennedy, David, “When Renewal Repeats; Thinking Against the Box”, 32 New York University 

412,413.
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international law from their available options of specialisation”. Despite having 

put forward a powerfully convincing theory of the indeterminacy of international 

law, he concludes that what is in fact required is that “normative imagination”, or 

“reasoned folly”, “take over where the technique of legal interpretation left off, so 

that people may be persuaded that “experiments in living are worth a try and that in 

the absence of a natural social order every actual institution, too, remains only an 

experiment” . '̂ Why is it, he asks, that supposedly indeterminate structures always 

seem to prop up the status quo?“‘ The answer lies in a failure to acknowledge the 

statist ontology and epistemology of international law, and the conservative 

implications to which they necessarily give rise.

Being fearful that in order to have recourse to imagination they would have 

to renounce the security offered to them by their profession, international lawyers 

are accused of having failed to use the imaginative possibilities open to them, with 

the result that the discipline has neglected to address those issues which are truly 

significant, thereby becoming marginalised. “Instead of impartial umpires or 

spectators”, writes Koskenniemi, “we were cast as players in a game, members in 

somebody’s team. It is not that we need to play the game better, or more self

consciously. We need to re-imagine the game, reconstruct its rules, redistribute the 

p r i z e s . F o r ,  the most serious international problem is that our praxeology -  our 

practices, institutions and conceptual frameworks -  help to sustain marked global 

injustice. In particular, by disregarding both the contingency and the consequences 

of permissive legal rules, international law portrays extreme poverty as an economic 

or political problem that is beyond its control and, therefore, not a proper matter of 

legal concern.^'* In so doing, international law constantly directs our attention away 

from absolute poverty as “the worst human rights problem in the world today”.

In very different ways, the following two sections will seek to support the 

argument that, in order to address the problem of stark transnational inequality, 

international law must take up Hoffmann’s challenge and adhere to a more radical

Koskenniemi, Martti, From Apology to Utopia, Re-issue, Cambridge University Press, Cambridge, 

2005, 552-3.

Ibid., 560.

Ibid., 606.

Ibid., 561.

Ibid. 606.
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conception of the Kantian reform project, principally by moving beyond a concern 

solely to secure the formal principles of external liberty between states, towards a 

greater concern for establishing a minimum level of material welfare for all 

individuals, regardless of where they are located, through the enactment of certain 

kinds o f external obligation. The following section will focus on the weakening 

effects o f the empirical processes of globalisation on the sovereign state. Secondly, 

it will be suggested that recent trends in critical theory support the claim  that there 

is a growing desire for international law to provide increased mechanisms of 

solidarity and external obligation.

5.2 The Disaggregation o f  Sovereignty

It has rightly been suggested that no generation has better understood the oneness of 

life on earth than ours.^^ W hether it be Gaia theory or the CNN effect, space 

exploration, climate change or the threat of mutually assured destruction, the 

realisation is beginning to emerge that, to some degree, there exists a global 

community of fate, a species consciousness, or what Ulrich Beck terms the 

cosmopolitan significance of fear.^^ As a correlation, the increased relevance and 

authority of interconnected sub-state and supra-state actors has made the notion of 

an autonomous, self-reliant, national community of fate, as found within 

communitarian concepts such as social contract theory and common sense morality, 

“deeply problematic” . ’̂

Ignatieff, Michael, The Needs o f  Strangers, Vintage, London, 1994, 139.

Lovelock, JE, Gaia: A N ew Look at Life on Earth, Oxford University Press, Oxford, 1979; 

M idgley, Mary, “Individualism and the Concept o f Gaia” in Booth, Ken, Dunne, Tim and Cox, 

Michael eds., How  We M ight Live?  Cambridge University Press, Cambridge, 2001, 29; Annas, 

George, Andrews, Lori and Isasi, Rosario, “Protecting the Endangered Human”, 28 American  

Journal o f  Law and M edicine 151 (2002); Beck, Ulrich, “The Cosmopolitan Perspective: Sociology  

in the Second Age o f Modernity” in Vertovec, Steven and Cohen, Robin eds.. Conceiving  

Cosmopolitanism, Oxford University Press, Oxford, 2002, 61. See also  Coupland, Robin, 

“Humanity: What is it and how does it influence international law?”, 83 International Review o f  the 

R ed C ross 969  (2001).

Held, David, “Democracy and Globalization” 16 A lternatives 201 (1991), 202. See M idgley, 

Mary, “Individualism and the Concept o f Gaia” in Booth, Ken, Dunne, Tim and Cox, Michael eds.. 

H ow  We Might Live?  Cambridge University Press, Cambridge, 2001, 29.
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W hile the processes and effects of globahsation are highly contested, there 

is a widespread consensus that the current era of rapid globalisation is increasing 

worldwide interconnectedness in a way that significantly liberates individuals from 

the confines of their own state. Accordingly, Anthony Payne suggests that 

globalisation may best be understood as “a social process unfolding at the global 

level and driven forward by a mixture o f forces ... within which states, although 

still likely to be highly significant, are not always necessarily the only or the most 

im portant influence” . By reducing the power of the state to exercise influence over 

the fate of their citizens, globalisation weakens the attachm ent between the citizen 

and the state. As a corollary, by opening up possibilities for transnational influences 

to impact upon individuals regardless of their location, globalisation encourages the 

developm ent of transnational attachments and concerns that comm unitarianism  

alone cannot hope to satisfy. A dual process is underway whereby, as the status of 

the state as the primary locus of concern is weakened, our attachm ent to those 

outside of our own state is simultaneously being strengthened, and vice versa. 

Consequently, the processes of globalisation create the need for new ways of 

thinking about human relationships and, in particular, for new ways of delineating 

the rights and responsibilities that these new relationships bring about. As W illiam 

Twinning claims, “ [i]t is clear that if legal theory is to engage seriously with 

globalisation and its consequences a critical re-examination of its agenda, its
29heritage of ideas, and its conceptual tools is called for” .

M ichael Ignatieff has astutely observed that, although the practices of 

modernity are busily changing the locus of belonging, our language of attachments 

has limped suspiciously behind, “doubting that our needs could ever find larger 

attachm ents” . I t  is only now that we are beginning to feel our old attachments to 

the state being emptied of their rationale, as

“[t]he political life of the nation state is being emptied o f relevance by the 

inconsequence and impotence of national sovereignties. People’s attachment 

to nations depends on their belief that the nation is the relevant arbiter of

Payne, Anthony, The G lobal P olitics o f  Unequal D evelopm ent, Palgrave, Basingstoke, 2005, 29. 

Twinning, W illiam, G lobalisation and Legal Theory, Butterworths, London, 2000, 10.

Ignatieff, M ichael, The N eeds o f  Strangers, Vintage, London, 1994, 139.
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their private fate. This is less and less so. Political languages which appeal to 

us only as citizens of a nation, and never as common inhabitants of the earth, 

may find themselves abandoned by those in search of a truer expression of 

their ultimate attachments.”

It has earlier been claimed that we are in the midst of a period of transition, 

and that we are affected by the sense of uncertainty that naturally goes along with 

that. In The Retreat o f  the State, Susan Strange evocatively describes this current 

predicament as the “Pinocchio problem”. I n  a convincing argument. Strange 

suggests that such is the extent to which the authority of the state in society and the 

economy is shrinking that what were once the exclusive domains of the state are 

now shared with other sources of a u t h o r i t y . N o  less than ten broad areas of 

traditional state responsibility are identified as fields in which state authority is 

being significantly reduced including, defending the national territory, maintaining 

the value of the currency, choosing the appropriate form of capitalist development, 

correcting the tendency of market economies to cyclical booms and slumps, 

providing a safety net for the least able to survive successfully in a market 

economy, controlling foreign trade and building the economic infrastructure.^”*

Moreover, as state authority diminishes, rendering the state less capable of 

meeting the needs of its citizens, so too does its capacity, leading to a downward 

spiral in which citizens look increasingly to alternative actors who are capable of 

meeting their n e e d s . I n  addition, even where policy-making authority may 

formally remain within a particular state, externalities, or the extra costs and 

benefits of public goods, are increasingly borne by those in other countries. 

According to Inge Kaul, Isabelle Grunberg and Marc Stern, for instance, the tools of

Ibid.

Strange, Susan, The Retreat o f the State, Cambridge University Press, Cambridge, 1996, 198-9.

”  Ibid., 84.

Ibid, 73-82. See Ferguson, Yale and Mansbach, Richard eds.. Remapping Global Politics, 

Cambridge University Press, Cambridge, 2004, 188-9.

Ferguson, Yale and Mansbach, Richard, Remapping Global Politics, Cambridge University Press, 

Cambridge, 2004, 21.
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public policy-making continue to reflect the realities of a by-gone era.^® Since the 

dividing line between internal and external affairs is blurring, in order to move 

beyond constant crisis management two fundamental changes are required: 

international co-operation must, first, form an integral part of national public policy 

making and, secondly, if it is to be successful, it must form a fair proposition for all. 

Consequently, if states are to accomplish their domestic goals, they suggest that it 

will be necessary for national and international policy-making to form a continuum, 

“where issue experts become diplomats, and diplomats add expertise to their 

skills” .̂ ^

Recognising these developments. Beck defines globalisation as the 

processes through which sovereign national actors “are criss-crossed and 

undermined by transnational actors with varying prospects for power, orientations, 

identities and networks” .̂ * Putting it simply. Beck argues that as people 

increasingly shop, work, love, live and think internationally, the paradigm of 

societies organised within the framework of bounded states, “rooted in the land as if 

they needed the soil”, inevitably loses contact with r ea l i t y . Li ke  Santos, Beck sees 

the current era as involving a structural and epochal break, a move from what he 

terms the first to the second age of modernity, in which “the condition humana 

opens up anew -  with fundamentally ambivalent contingencies, complexities, 

uncertainties, and risks, which, conceptually and empirically, still have to be 

uncovered and understood”."̂  ̂Whereas in the first age of modernity, based upon the 

principles of collectivity, territoriality, and boundary, international law precedes

Kaul, Inge, Grunberg, Isabelle and Stem, Marc eds.. G lobal Public G oods, International Co

operation in the 2 T ' Century, Oxford University Press, Oxford, 1999, xxiv -  xxvii.

Ibid., xxxiv.

Beck, Ulrich, What is G lobalization?, Polity Press, Cambridge, 2000, 11. Emphasis added.

Beck, Ulrich, “The Cosmopolitan Perspective: Sociology in the Second A ge o f Modernity” in 

Vertovec, Steven and Cohen, Robin eds.. C onceiving C osm opolitanism , Oxford U niversity Press, 

Oxford, 2002, 61, 62, quoting Kieserling, A, M assenm edien, unpublished, 1998, 62. See Rubenstein, 

Kim, “Citizenship in a Borderless World”, in Anghie, Antony and Sturgess, Gary eds.. Legal Visions 

o f  the 2T ' Century: Essays in Honour o f  Judge C hristopher W eeramantry, Kluwer, The Hague, 

1998, 183, who argues that in this century citizenship will be a more fluid, flexible and far-reaching 

concept in which legal rights and responsibilities w ill not be tied to one territorial state, but w ill be 

construed and interpreted in the light o f a highly connected global system.

Ibid., 63.
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human rights, the second age of modernity will see human rights precede 

international law and a collapse of the distinction between domestic and foreign 

policy. Regardless of how one assesses this highly ambivalent constellation, claims 

Beck, “it is precisely in this muddle between the old order based on international 

law and the new order based on human rights that the epochal distinction between 

the first and second age of modernity can be pinned down and illustrated”.'*’

Despite clear empirical evidence of the retreat of the state in numerous 

fields, unlike sociologists such as Beck, the erosion of state authority is often 

overlooked by political theorists and international lawyers who, having been 

“colonised” by the state, neglect the important role of the international political 

economy. Just as Ignatieff speaks of the individual’s language of attachment 

limping behind empirical changes, Strange notes how for the academic, frequently 

resistant to notions of change, the state persists as the focus of analysis. Regarding 

the institutions and processes of the state as sufficiently unchanged, many and 

possibly even most political scientists are reluctant to admit that, “behind the 

unchanged fa9ade, the reality of state authority is not the same as it once was”.'*̂  

Nevertheless, it can be said to be of some significance that certain communitarians, 

such as Amitai Etzioni, have come around to acknowledging that, increasingly, 

problems and the power to deal with them “have been usurped from the nation-state

Ibid., 65. Beck explains that the preceding o f international law by human rights w ill involve the 

replacement o f the principles o f the first age o f modernity by a coordinate system in which 

individualisation and globalisation are directly related to each other and establish the conceptual 

frame for redefined concepts o f the state, law, politics and individuals. Ibid., 66. See also  Cooper, 

Robert, The Postm odern State and the W orld Order, 2"'̂  ed.. D em os, London, 2000, 32.

Ibid., 84. According to Strange:

“[T]he study of politics in most o f the twentieth century has been ‘colonised’ by the state. 

What this means is that the subject has been so limited that at its broadest political theory 

concerned only states as political organisms, while in empirical research and teaching 

attention concentrated on comparative analysis o f states or even more narrowly on the 

political institutions and issues o f one particular state. One way or another, the state has 

com e to so dominate the subject that almost everything else has been crowded out.”

Ibid., 32.
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and now are found in the never-never land of t r a n s n a t i o n a l i t y A s  a fine example, 

Etzioni has conceded that while communitarian concern may begin with those 

closest to us, “it rises inexorably to the long-imagined community of humankind”."̂  

From a position of committed communitarianism, Etzioni has come to concede that,

“ [a]fter many decades during which it had been agreed that a world 

government was a pipe dream, envisioned only by dewy-eyed idealists, we 

are discovering that swelling transnational problems cannot be handled by 

nation-states nor by international organisations alone. These problems 

beseech us to create an additional layer of governance whose jurisdiction 

will equal the scope of the unmistakably global problems that challenge 

us.” '̂

Although the edifice of the Westphalian system clearly remains intact. 

Strange argues that signs of its decline and ultimate disintegration are already 

evident in three particular areas: the environment; the financial markets; and, “by 

allowing a dangerously wide gap to develop between the rich and the powerful and 

the weak and the powerless”, the world s o c i e t y T h e  dispersion and fragmentation 

of state authority leaves us, like Pinocchio when turned into a boy, without strings 

to guide us. Living with a “ramshackle assembly of conflicting sources of 

authority”, rather than with any coherent system of global governance, we are left 

directionless, unsure as to where our loyalties and identities lie: “[s]ometimes with 

the government of a state. But other times, with a firm, or with a social movement 

operating across territorial frontiers. Sometimes with a family or a generation; 

sometimes with fellow-members of an occupation of a profession. ... In a world of 

multiple, diffused authority, each of us shares Pinocchio’s problem; our individual 

consciences are our only guide” .'*̂

Etzioni, Amitai, From Empire to Community, Palgrave Macmillan, N ew  York, 2004, 9.

^  Etzioni, Amitai, R ights and the Common G ood: The Comm unitarian P erspective, St Martin’s 

Press, N ew  York, 1995, 21.

Etzioni, Amitai, From Empire to Community, Palgrave Macmillan, N ew  York, 2004, xi.

Strange, Susan, “The Westfailure system”, 25 R eview  o f  International Studies 345 (1999), 346. 

Strange, Susan, The R etreat o f  the State, Cambridge University Press, Cambridge, 1996, 199.

259



This notion of new and competing spheres of authority, loyalty and 

influence is a dominant theme in James Rosenau’s conception of the current age as 

one of “postintemationalism” in which “more and more interactions that sustain 

world politics unfold without the direct involvement of nations and states” .̂ * 

Whereas Sebastien Jodoin speaks of international law as being constituted by an 

ontology of statehood, Rosenau posits that competing “congeries of spheres of 

authority that are subject to considerable flux and not necessarily coterminous with 

the division of territorial space” are the “analytic units of the new ontology”."̂  ̂

Crucially, as these spheres of authority are delineated on the basis of the ability of 

certain actors to evoke compliance from individuals regardless of their location, 

their extent may or may not correspond to particular bounded territories.

5.3 The Rise o f Humanism

In parallel to the empirical processes just outlined, and prompted in large part by 

them, an important trend can be identified whereby the persistence of concrete 

injustices is causing certain critical thinkers to shift their traditional focus of 

concern towards areas that clearly touch upon human welfare, and to give greater 

credence to the possibility of increased forms of human solidarity. The emergence 

of transnational spheres of authority and the declining ability of states to determine 

their own fate, as outlined above, are principal drivers of this trend.

Rosenau, James, Turbulence in W orld Politics: A Theory o f  Change and Continuity, Princeton 

University Press, Princeton, 1990, 6:

“[t]he very notion of “international relations” seem s obsolete in the face of an apparent 

trend in which more and more of the interactions that sustain world politics unfold with the 

direct involvem ent of nations or states. Postinternational politics is an appropriate 

designation because it clearly suggests a decline o f long-standing patterns without at the 

same time indicating where the changes may be leading. It suggests flux and transitions 

even as it im plies the presence and functioning o f stable structures. It reminds us that 

“international” matters may no longer be the dominant dimension o f global life, or at least 

that other dim ensions have emerged to challenge or offset interactions o f  nation-states.”

Rosenau, James, Along the D om estic-Foreign Frontier: Explaining G overnance in a Turbulent 

World, Cambridge University Press, Cambridge, 1997, 39.
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Whereas reconstructivists such as Jurgen Habermas have always displayed a 

concern with the normative content of practice or institutions, together with a belief 

in “quasi-transcendental” structures beyond individual choice, deconstructivists 

such as Richard Rorty and Jacques Derrida have traditionally focused on the 

aporias, or irresolvable contradictions, found within practices or institutions. In 

recent times, however, moved by patent injustices, a number of deconstructivists 

have departed from their more abstract works and displayed a novel interest in 

addressing social issues and “doing some public good’’.̂ '̂  While this trend is of 

significance in and of itself, it also important for illustrating the wide extent to 

which concepts such as human solidarity and transnational obligations are 

becoming significant ideas of our time. Furthermore, in addition to displaying a 

focus on the individual as the ultimate unit of concern, some recent works also 

espouse the need for transnational solutions to contemporary problems, occasionally 

doing so in expressly cosmopolitan terms. As a result, it is suggested that the 

emergence of a strong reconstructive trend in critical theory, countering the more 

traditional particularism of deconstructive critique, is in itself a further challenge to 

communitarianism and the state, and provides additional support to Hoffmann’s call 

for a radical reassessment of liberal internationalism’s founding assumptions.

Given that detailed aspects of critical theory are somewhat removed from 

the main thrust of this work, some time will be taken to introduce deconstructivism, 

giving as an example Derrida’s treatment of hospitality, a concept which forms part 

of Kant’s cosmopolitan theory and will be discussed further in chapter seven. 

Following a critique of deconstructivism’s failings, Rorty and Derrida will be taken 

as examples of a humanist, or reconstructivist turn in recent critical theory. In 

respect of Derrida, this will partly be shown by illustrating how, towards the end of 

his career, he came to share much in common with the political philosophy of 

Jurgen Habermas, himself a well known proponent of cosmopolitan ideals.

Rorty, Richard, “Habermas, Derrida, and the Functions of Philosophy”, Revue Internationale de 

Philosophie 4 (1995) 437, reproduced in Thomassen, Lasse ed.. The D errida-H aberm as Reader, 

Chicago University Press, Chicago, 2006, 46, 47: “If you remain unimpressed by Heidegger’s 

litanies and Derrida’s fantasies, Habermas gives you good reasons for saying that, at least for 

purposes o f  doing som e public good, you can just ignore  both”.
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(i) Deconstructivism

Chris Brown has put forward the view that critical theorists can be categorised into 

two broad approaches: reconstructors, or those who attempt to build new 

foundations for thought, and deconstructors, those who “glory in the free play of 

non-foundationalist thought”. '̂ As Michel Rosenfeld explains, deconstructivists 

regard the consensus generated through the kind of unconstrained dialogue 

promoted by reconstructivists as either “purely formal and abstract and thus 

deprived of any particular content”, or as dependent upon “the pre-dialogical 

acceptance of certain particular substantive values, in which case the dialogue that
CO

is supposed to lead to universal agreement is not genuinely unconstrained”. 

Consequently, as just one example, deconstructivists view Habermas’ aim to 

achieve rational consensus through an ideal speech situation involving 

unconstrained dialogue as “logocentric”, in that it presupposes the possibility of 

achieving universal rationality. In some respects, the distinction between 

reconstruction and deconstruction can be seen to reflect aspects of the dichotomy 

between Rorty’s solidarity and objectivity, between modernity and postmodernism 

and universalism and communitarianism.^^

Koskenniemi neatly describes deconstructivism as viewing each topic as 

being constituted by a conceptual opposition that forms that subject of continual 

debate and disagreement.^'^ Although the participants in the debate strive to 

demonstrate the validity of their own claim over that of their opponent, the 

persistence of disagreement demonstrates that this is not possible. According to

Brown, Chris, ‘“Turtles A ll the Way D ow n’, Anti-foundationalism, critical theory and 

international relations” 23(2) Millennium  213 (1994), reproduced in Linklater, Andrew ed.. 

International Relations. C ritical Concepts in P olitical Science, Volume IV, Routledge, London, 

2000, 1655, 1659.

Rosenfeld, M ichel, “Deconstruction and Legal Interpretation: Conflict, Indeterminacy and the 

Temptations of the N ew  Legal Formalism”, 11 C ardozo Law Review  1211 (1990), 1216. Emphasis 

added.

Thomassen, Lasse, “Betw een Deconstruction and Rational Reconstruction” in Thomassen, Lasse 

ed.. The D errida-H aberm as R eader, University o f Chicago Press, Chicago, 2006, 1, 2.

Koskenniemi, Martti, From A pology to Utopia, Reissue, Cambridge University Press, Cambridge, 

2005, 9-10. See, Balkin, JM, “Deconstructive Practice and Legal Theory”, 96 Yale Law Journal 743 

(1987).
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deconstructivists, agreement cannot be reached for the simple fact that it is not 

possible to prioritise one claim  over the other. Rather than the competing claims 

being in fundamental opposition, they are in fact dependent on each other for their 

meaning. Indeterminacy, contingency and anti-foundationalism  are, therefore, key 

features of the conclusions reached by deconstructivists.

As with R orty’s objective approach, deconstructivism  urges us to “look to 

justice in the particular rather than the universal. Justice is realised, not in universal 

absolutes, but in particular situations’’.̂  ̂ The pattern of all inquiry, including moral 

inquiry, suggests Rorty, is deliberation as to the relative attraction of various 

concrete alternatives.^^ Accordingly, deconstructivists seek to resist what they 

believe is the urge within all of us to discover abstract or overarching foundations -  

the continuation of religion by secular means.

A good example of the application of deconstructivism, and one of 

particular relevance to cosmopolitanism, is to be found within D errida’s analysis of
58hospitality. As Bonnie Honig explains, as with many of the other concepts he 

deconstructs, Derrida casts hospitality as belonging to two separate and radically 

different orders: conditional and unconditional. W hereas conditional hospitality sets 

limits on what may be given or provided, unconditional hospitality is infinite, and 

would inevitably entail the ultimate dispossession of the giver, so that the possibility 

for hospitality would be exhausted. The deconstructive contradiction or aporia at the

Ward, Ian, Introduction to C ritical Legal Theory 2"“* ed., Cavendish, London, 2004, 167-8.

Rorty, Richard, The Consequences o f  Pragm atism , Harvester Press, Brighton, 1982, 164. 

Emphasis added. Rorty explains that, for pragmatists, the statement that “true sentences work 

because they correspond to the way things are” is no more illuminating than “it is right because it 

fulfils the Moral Law”, since both remarks are “empty metaphysical compliments -  harmless as 

rhetorical pats on the back to the successful inquirer or agent, but troublesome if  taken seriously”. 

Ibid., xvii.

Connolly, W illiam, P olitics and Am biguity, University o f W isconsin Press, Madison, 1987, 119.

Derrida, Jacques, O f H ospitality, Bowlby, Rachel trans., Stanford University Press, Stanford, 

2000; Derrida, Jacques, “Hostipitality” 5(3) Angelaki: Journal o f  the Theoretical H um anities 3 

(2000), reproduced in Thomassen, Lasse, “The Derrida-Habermas Reader”, University o f  Chicago 

Press, Chicago, 2006, 208. For an application of Derridean deconstructivism to the Peace of 

W estphalia see  Brassett, James and Merke, Federico, “Just Deconstruction? Derrida and Global 

Ethics” in Hayden, Patrick and el-Ojeili, Chamsy eds.. Confronting G lobalization, Palgrave 

Macmillan, Basingstoke, 2005, 50.
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very heart of the concept is that hospitality may only be offered on the condition 

that the host “looks after him self and sees and considers all that concerns him and 

thereby affirms the law o f hospitality as the law of ... identity which de-limits the 

very place o f proffered hospitality and maintains authority over it” .̂  ̂ Hospitality, 

therefore, is a portrayed as self-contradictory concept that can only be possible on 

the condition of its impossibility. In his archly tided work, “Hostipitality”, Derrida 

notes that the very word “hospitality”, allows itself to be “parasitized by its 

opposite, ‘hostility’, the undesirable guest which it harbors as the self-contradiction 

in its own body” . '̂’ M oreover, in K ant’s Third Definitive Article of Perpetual 

Peace, the very notion of a cosmopolitan right o f hospitality is defined in opposition 

to hostility -  to extend hospitahty is to treat the stranger in a non-hostile way.

As an aside, it is worth noting here that, according to Honig, it is the 

perpetual conflict that governs these two irreconcilable orders which renders 

“ethical political life (im)possible”.*' Because there is no question of a choice that 

must be made between conditional and unconditional hospitality, nor is there any 

“fundamental compatibility between the two such that, for example, one is political 

and the other moral, or one is specific and the other generic, in which case the latter 

could subsume the former and make sense of it or complete it”, the result is that 

conditional and unconditional hospitality must co-exist in “paradoxical or aporetic 

relations ... that are at once heterogeneous and inseparable” .̂ ^

In contrast, while agreeing with Derrida and Honig that the orders o f the 

conditional and unconditional hospitality are different, one being ethical/moral and 

the other being legal/juridico-political, unlike them, Seyla Benhabib does attempt to 

mediate between the two, asserting that “the ethical can and ought to inform the 

juridico-political” .̂  ̂ Benhabib’s attempt to reconcile between a law-based

2 11 .

Derrida, Jacques, “Hostipitality” 5(3) Angelaki: Journal o f  the Theoretical Humanities 3 (2000), 

reproduced in Thomassen, Lasse, “The Derrida-Habermas Reader”, University o f Chicago Press, 

Chicago, 2006, 208, 209.

Honig, Bonnie, “Another Cosmopolitanism? Law and Politics in the N ew  Europe”, in Benhabib, 

Seyla, Another Cosmopolitanism, Oxford University Press, Oxford, 2006, 102, 105.

Ibid.

Benhabib, Seyla, Another Cosmopolitanism, Oxford University Press, Oxford, 2006, 158.
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conditionality and a morality-based unconditionality will be taken up further in 

chapter seven when considering the distinct concept of cosmopolitan law.

(ii) The Failings o f  D econstructivism

In a more general context, Benhabib astutely observes that while postmodernism 

gestures its solidarity with the other, she questions how an ethic of solidarity can be 

maintained without the possibility of the rational exercise of power, and of 

justifying power by reason. For, as she points out, the “joyful eclecticism and 

historicism of postmodernism, the savouring of the “play of surfaces”, is a 

conciliatory impulse” which does not strenuously challenge the status quo.^"' Rather, 

by “proceeding from the wrong assumption that all transformatory ethics and 

politics must presuppose an authoritarian vision of a future totality, the 

postmodernist critique of various left traditions turns into a reconciliation with the 

given”.

To its critics, deconstructivism is not based upon any conviction or purpose, 

but rather upon the desire of sceptical philosophers to out do one another. 

According to this Habermasian view, “ironist theorizing shoved a concern for 

human solidarity aside”, replacing a concern for the emancipation of the oppressed 

with a “concern for the emancipation of the individual philosopher from his 

predecessors”.̂  ̂ Like Benhabib, Martha Nussbaum is of the view that 

deconstructivists are overly detached. It is because of their capacity for detachment 

that deconstructivists, “like some sort of Martian social scientist”, are able to 

perceive contradictory arguments as deserving merit. By way of contrast, Nussbaum 

is of the view that ethical debate can only begin “if one can ask immersed human 

beings what is actually deepest and most indispensable for them and what beliefs

^  Benhabib, Seyla, “Critical Theory and Postmodernism: On the Interplay o f Ethics, Aesthetics and 

Utopia in Critical Theory”, 11 C ardozo Law R eview  1435 (1989-90), 1439, 1448.

“  Ihid.

Rorty, Richard, “Habermas, Derrida, and the Functions o f Philosophy”, Revue Internationale de 

Philosophie  4 (1995) 437, reproduced in Thomassen, Lasse ed.. The D errida-H aberm as Reader, 

Chicago University Press, Chicago. 2006, 46, 48.
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they find most central or basic as they make sense of themselves and their lives” .̂  ̂

Since they understand injustice to be experienced by individuals in particular 

situations, and not in universal absolutes, like pragmatists, deconstructivists look to 

justice in the particular rather than the universal.^* Nussbaum labels such an 

approach as a suspension of normative judgment, depriving us not only of 

“commitments to the importance of things outside ourselves”, but also of the very 

information we need “to make sense of social ills and to respond to them in a 

humanely appropriate way” .̂  ̂ As William James says of the related school of 

pragmatism, in turning towards “concreteness”, “adequacy” and “facts”,
70deconstructivism “does not stand for any special results. It is a method only” .

Nussbaum persuasively makes the case that a strong affinity exists between 

ancient, or Pyrrhonic, scepticism about practical reason, such as may lead to the 

suspension of normative commitments, and contemporary deconstructivists. For 

Nussbaum, ancient scepticism is based, not upon any good reasons, but rather upon 

a desire for the calm condition that it brings about: “[p]overty, slavery, ill health, the 

deaths of children -  in all these misfortunes of others [one] finds additional burdens 

for [onejself’.^' For her, such a suspension results in the loss of fundamental aspects 

of humanity, something “deeply bound up with our ability ... to care for one 

another and to act on one another’s behalf’.̂  ̂ The result is a “sceptical equipoise 

about good reasons that leaves us with casual forces that push us this way and

Nussbaum, Martha, “Skepticism about practical reason in Hterature and the law”, 107 H arvard  

Lm w  R eview  714 (1993-1994), 743.

Ward, Ian, Introduction to C ritical Legal Studies, 2"“* ed., Cavendish, London, 2004, 167-8.

Nussbaum, Martha, “Skepticism about practical reason in literature and the law”, 107 H arvard  

Law R eview  714 (1993-1994), 742.

™ James, W illiam, Pragm atism , Longman, 1907, 51, 56.

Ibid., 719. Nussbaum adopts Pyrrho’s definition o f scepticism as “the ability to set up an 

opposition o f  impressions and thoughts ... through which we com e, through the equal force o f the 

opposing statements and states o f affairs, first into suspension o f  commitment, and after that into 

freedom  from  disturbance". Ibid, cited in Sextus Empiricus, Outlines o f  Pyrrhonism , Page, TE ed., 

1993, 1.8. See Bailey, Alan, Sextus Empiricus and Pyrrhonean Scepticism, Clarendon Press, Oxford, 

2002 .

Nussbaum, Martha, “Skepticism about practical reason in literature and the law ”, 107 H arvard  

Law R eview  714 (1993-1994), 715.
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that” /^  While Nussbaum’s criticism is aimed more directly at radical 

deconstructivists such as Derrida and Stanley Fish, to some extent it is also 

applicable to Rorty’s pragmatic approach, at least during its earlier, less 

reconstructive phase. Similarities may also be drawn between her criticisms and 

David Kennedy’s critique of contemporary practitioners of international law, quoted 

from above, whom he urges to care less about “whether the state is empowered or 

eroded, or whether the law is autonomous or embedded”, and to care more about 

“the distribution of political power and wealth in global society” .̂ '̂

Through the celebration of existing economic arrangements, self

conceptions and technocratic values, and by suggesting that once these 

endorsements have been offered there is not much more to say, William Connolly 

argues that Rorty’s language “tranquilizes and comforts”, “inhibits discursive 

mobilization of political energies” and “closes the conversation before it manages to 

disturb the sense that all is well”7^ Philip Allott perhaps goes even further, 

suggesting that, as a result of the manner in which pragmatism disempowers while 

seeming to empower, it may justifiably be characterised as a mythology. Moreover, 

Allott regards pragmatism as involving “a primitive surrender to a fatality which is 

made by humans but is beyond human control”, as comprised in such powerful and 

ubiquitous concepts as the market and the state.^^ For example, as Chris Brown has 

observed, Rorty’s assumption that liberal capitalism is irrelevant to the problems of 

most of the earth’s inhabitants “simultaneously denies the possibility that liberal 

society might have something to say to all mankind, and the other possibility that 

capitalism might have something to do with creating at least some of the world’s
77problems”.

”  Ibid., 726.

Kennedy, David, “When Renewal Repeats; Thinking Against the B ox”, 32 N ew York U niversity 

4 1 2 ,4 1 3 .

Connolly, W illiam, P olitics and Am biguity, U niversity o f W isconsin Press, Madison, 1987, 120. 

Allott, Philip, The Health o f  N ations, Cambridge University Press, Cambridge, 2002, 375.

Brown, Chris, ‘“ Turtles A ll the W ay D ow n’, Anti-foundationalism, critical theory and 

international relations” 23(2) Millennium  213 (1994), reprinted in Linklater, Andrew ed.. 

International Relations. C ritical Concepts in P olitica l Science, V olum e IV, Routledge, London, 

2000, 1655, 1672.
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(Hi) Reconstructivism and the Humanist Turn

In Justice, Humanity and the New World Order, Ian Ward makes the case for a 

renewed legal humanism, convincingly arguing that the emergence of the so-called 

new world order coincides with a broader intellectual desire to escape from the 

debilitating, dominant jurisprudences of positivism, scepticism and realism and to 

embrace “a renaissance in political romanticism”/*  Echoing the likes of Santos and 

Beck, Ward perceives “a tangible ‘millenarian’ excitement abroad”/^  There is a 

discernible sense, he suggests, that the “time for recollection has arrived, the time, 

perhaps, for a renaissance in legal and political humanism. And there can be little

doubt that the experiences of the twentieth century, and more particularly its final
80decade, have played a large part in refining this sensation”.

It is of particular interest that Ward identifies signs of this humanist 

renaissance in the works of well known “ironists” such as Rorty and Derrida.*' 

While, “[ajt first blush, the deconstructive urges of post-modernism appear to 

militate against the idealism of Enlightenment”, in the later works of both writers 

Ward detects a turn toward a more reconstructive approach. He astutely observes 

that Rorty’s post-postmodern world will not be “quite so ironic or whimsical or 

playful as its postmodern predecessor. The stakes, in terms of human suffering, are 

too high and too immediate”.*̂

Whereas in his 1979 work, Philosophy and the Mirror o f Nature, Rorty 

portrays wisdom as “consisting in the ability to sustain a conversation” and 

considers “keeping a conversation going as a sufficient aim of philosophy”, by 1999 

he proclaims that the most distinctive and praiseworthy human capacity is our 

ability to work together to improve the future, so that our descendents “will be more 

decent people than we ourselves have managed to be”.*̂  Claiming that the

Ward, Ian, Justice, Humanity and the N ew  W orld Order, Ashgate, Aldershot, 2003, vii, 157.

™ Ibid., 83.

Ibid., 149.

Ward, Ian, “The End o f  Sovereignty and the N ew  Humanism”, 55 Stanford Law R eview  2091 

(2002-2003), 2108.

Ward, Ian, Introduction to C ritical Legal Theory, 2"‘‘ ed., Cavendish, London, 2004, 178.

Rorty, Richard, Philosophy and the M irror o f  Nature, Princeton University Press, Princeton, 1979, 

378; Rorty, Richard, Philosophy and Social H ope, Penguin, London, 1999, 238.
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commonly perceived opposition between the deconstructive Derrida and the 

reconstructive Habermas is “a bit factitious”, in Philosophy and Social Hope Rorty 

suggests that both are “antiauthoritarian philosophers of human freedom and social 

justice” who remain devoted to utopian social hope. As Ward rightly remarks, 

Rorty “clearly felt the pull of contemporary anxieties regarding the need to devise 

some kind of philosophy for the new world order”, and the attention he affords to 

hope, sentimentality and human solidarity in his later work is striking. Given its 

particular relevance here, his thinking on globalisation is worth recounting at some 

length.

Having asserted that the central fact of globalisation is that the economic 

situation of the citizens of any state has passed beyond the control of the laws of 

that state, Rorty proceeds to claim that there now exists a global “overclass” which 

makes all major economic decisions independent of the legislatures of any given 

country. Bringing to mind Strange’s Pinocchio-effect, without any global polity to 

guide them the super-rich are free to operate in the pursuit of their own self-interest. 

In these circumstances,

“the most socially useful thing we can do is to continually draw the attention 

of the educated publics of our respective countries to the need for a global 

polity, which can develop some sort of countervailing power to that of the 

super-rich. We should probably be doing more than we are to dramatize the 

changes in the world economy which globalization is bringing about, and to 

remind our fellow citizens that only global political institutions can offset
85the power of all that marvellously liquid and mobile capital.”

Even more strikingly, claiming that hope for social justice is the only basis 

for a worthwhile life, Rorty, the anti-foundationalist, also extols the Christian 

concept of “human fraternity”, imploring that our children should be raised so as to 

ensure that.

Rorty, Richard, Philosophy and Social Hope, Penguin, London, 1999, xiii -  xiv. 

Ibid., 233-4.
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“they worry about the fact that the countries which industriahzed first have a 

hundred times the wealth of those which have not yet industrialized. Our 

children need to learn, early on, to see the inequalities between their own 

fortunes and those of other children as neither the Will of God nor the 

necessary price for economic efficiency, but as an evitable tragedy. They 

should start thinking, as early as possible, about how the world might be 

changed so as to ensure that no one goes hungry while others have a 

surfeit.”*̂

Such sentiments display a clear change in Rorty’s thinking and in his 

concerns from earlier works, in which human solidarity was dismissed as a “weak, 

unconvincing explanation of a generous action”.*̂  In this context, it is interesting to 

note Richard Bernstein’s observation that, while Rorty’s “official” position is to 

denigrate the search for universals, his vocabulary nevertheless depends upon 

numerous universal claims, such as that “we should all try to avoid cruelty and 

humiliating others, we should all strive to strengthen liberal institutions and 

increase human solidarity” .** For all of Rorty’s ironic playfulness, notes Bernstein,
89he is also a passionate moralist.

As with Rorty, the later works of Derrida also reveal a striking 

reconstructivist and humanist turn. For some, this concern for justice is nothing 

new, but rather is a constant in Derrida’s work. Despite what they claim to be 

“persistentiy and perplexingly misguided charges of apathy and indifference”, 

Simon Critchley and Richard Kearney, for instance, see Derridean deconstructivism 

as “governed by an undeconstructable concern for justice”.̂  ̂Others, such as James 

Brassett and Federico Merke, have suggested a reconstruction whereby a Derridean 

approach converses with critical approaches to global justice: “the experience of the

Ibid., 204.

Rorty, Richard, Contingency, Irony and Solidarity, Cambridge University Press, Cambridge, 1989, 

191.

Bernstein, Richard, The N ew Constellation: The E thical-Political H orizons o f  M odernity /  

Postm odernity, Polity Press, Cambridge, 1991, 278.

Ibid., 265.

Critchley, Simon and Kearney, Richard, “Preface” in Derrida, Jacques, On Cosm opolitanism  and  

Forgiveness, Routledge, London, 2001, viii.
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aporia, the imagination o f the impossible justice, are juxtaposed with critical 

reformism  to suggest a postponem ent of justice -  the ethical moment is that in 

which justice is sought but never found. ... By m oving debates about justice in IR 

[international relations] from interstate relations to supraterritorial or global 

governance, some interesting questions are raised about the possibility of decentring 

the state in IR.”^'

In a similar vein, while claiming that whenever deconstruction focuses upon 

concrete questions of justice it has “always been something quite different from 

what people thought it to be” , JM Balkin nevertheless concedes that in order to be a 

useful tool of critical analysis and to escape the criticisms o f nihilism levelled
QO

against it, deconstructivism  needs to be modified and improved. ‘ Balkin terms this 

enhanced version “transcendental deconstruction” , which is premised on the 

perpetual possibility of an alternative reconstruction that is an improvement on the 

object o f deconstruction. Deconstruction, suggests Balkin, is always dependent on 

reconstruction, even though this reconstruction may, in turn, be subjected to further 

deconstructive technique. Accordingly, this approach has as its ultimate aim, not 

deconstruction, but “rectification” , and so it “decidedly rejects the claim  that 

nothing is more just than anything else, or that all things are equally ju st” .̂ ^

In addition, transcendental deconstruction alloys Derrida’s approach with a 

central hum anist concern. As Balkin explains, D errida’s traditional placem ent of 

justice in the role of the grammatical subject obscures the fact that “the real subject 

of justice is, and always has been, not a concept, not a grammatical subject, but a 

person ... who can understand that she or someone else has been treated justly  or 

unjustly” .̂  ̂ Accordingly, when confronting concrete questions of justice, the anti

humanist vocabulary traditionally associated with deconstructivism  m ust be 

abandoned:

Brassett, James and Merke, Federico, “Just Deconstruction? Derrida and Global Ethics” in 

Hayden, Patrick and el-Ojeili, Chamsy eds., Confronting G lobalization: Humanity, Justice and the 

Renewal o f  Politics, Palgrave Macmillan, Basingstoke, 2005, 50, 62-3.
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“In one sense, it was inevitable that deconstructivists would have to rethink 

deconstruction’s relationship to the subject the moment they became 

concerned with questions of justice. The notion of responsibility toward 

others presupposes people who can be responsible. The idea of an indefinite 

demand presupposes people to whom this demand can be addressed. The 

attempt to deconstruct systems of law or legal doctrines presupposes 

concern about the people unjustly affected by them. Finally, the 

transcendental conception of deconstruction inevitably leads us back to the 

individual subject. For this conception locates justice not as a determinate, 

unchanging Idea in Heaven but as a value or urge within the human soul; 

hence the importance of paying attention to the person possessing that 

soul.”^̂

While Balkin overstates the case, there is certainly some truth in his claim 

that, although he never used the term transcendental deconstruction, over time 

Derrida came to follow in Balkin’s “perfidy” and joined the ranks of the apostates 

who practiced a progressive form of deconstruction founded on a faith in human 

values.®^

Contrasting with the earlier accusations of cynicism and lack of 

commitment, in his 1997 work, The Politics o f Friendship, Derrida defines the very 

work of the political as making the most friendships possible, where a friend is “the 

person who loves before being the person who is loved”. I n  Specters o f Marx he 

displays a deep concern over a raft of current problems that lead him to believe that 

“ [tjhe world is going badly, the picture is bleak, one could say almost
Q O

black”. Among what he identifies as ten plagues of the new world order are the 

“inability to master the contradictions in the concept, norms and reality of the free 

market”, “the aggravation of the foreign debt and other connected mechanisms 

[that] are starving or driving to despair a large portion of humanity” and, above all.

Ibid., 1186.

Ibid., 1133, 1142.
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“the present state of international law and its institutions” .̂  ̂Two related limitations 

of international law and institutions are singled out for particular criticism. Echoing 

Jodoin, the first limitation is that the norms, character and the defined mission of 

both international law and institutions are so dependent on a certain historical 

culture that they “cannot be disassociated from certain European philosophical 

concepts, and notably from a concept of State or national sovereignty whose 

genealogical closure is more and more evident, not only in a theoretico-juridical or 

speculative fashion, but concretely, practically, and practically quotidian”. Strictly 

linked to this, the second limitation is that “supposedly universal international law 

remains, in its application, largely dominated by particular nation-States. Almost 

always their techno-economic and military power prepares and applies, in other 

words, carries the decision”.

Derrida lends particular credence to Rorty’s assertion that his opposition to

Habermas is a bit factitious when he writes that, despite their differences in

approach, their aspirations converge regarding the future of the institutions of

international law. Indeed, Derrida declares that he finds all of Habermas’ work on

what is to come after the sovereign state and the necessity for a common political

culture, exemplary, informative and “the best political philosophy”. T h e  extent of

this remarkable convergence is revealed by Martin Beck Matustik who, in probing

both their commonalities and their differences, pairs a number of Habermas’

concepts with those of Derrida, such as Habermas’ tolerance with Derrida’s

hospitality; Habermas’ world-citizenship with Derrida’s democracy to come;

Habermas’ self-limited sovereignty with Derrida’s alliance beyond sovereignty, and
10^Habermas’ procedural justice with Derrida’s forgiveness. '  In each coupling, the 

key nuance is said to pivot between Derrida’s deconstruction of the state for the 

sake of a “universal alliance or solidarity that extends beyond the intemationality of

"^Ubid., 81-2.

Ibid., 83.
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nation-states and thus beyond citizenship”, a n d  Habermas’ world 

cosmopolitanism, which assumes shared and self-limiting sovereignty.

Just like Habermas, Derrida regarded the inviolable rule of state sovereignty 

as becoming “increasingly precarious and problematic” .'*̂  ̂ Accordingly, in a joint 

plea, both men called upon the European Union to exert its influence in shaping the 

design for a coming global domestic policy, writing that as the EU has already 

solved problems of the magnitude of offering “a form of ‘governance beyond the 

nation-state’, which could set a precedent in the postnational constellation”, and for 

decades providing a model social welfare system, “why shouldn’t it issue a further 

challenge: to defend and promote a cosmopolitan order on the basis of international 

law against competing visions?” '®̂  The circumstances that provided European states 

with both the opportunity and necessity to “assume a reflexive distance from 

themselves” may, they jointly suggest, “inspire the Kantian hope for a global 

domestic policy” and the desire for a legally regulated international order.

In a similar vein, Derrida has elsewhere emphasised how, “for many reasons 

that we all know”, the “modern experience” has created the need for the 

transformation of international law and the sovereign s t a t e . A s  the concepts of 

borders and citizenship undergo “a terrible seismic displacement”, there is said to be 

an urgent need to “to re-elaborate, to re-think, to re-engage and to be committed 

differently” with these i d e a s . T w o  key concepts that emerge in Derrida’s later

Derrida, Jacques, “Autoimmunity: Real and Sym bolic Suicides” in Borradori, Giovanna, Derrida, 

Jacques and Habermas, Jurgen eds.. Philosophy in a Time o f  Terror, Chicago University Press, 

Chicago, 2003, 85, 124.
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Chicago, 2003, 85, 124; Matustfk, Martin Beck, “Between Hope and Terror: Habermas and Derrida 
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Plea for a Common Foreign Policy, Beginning in the Heart o f Europe”, 10 Constellations 291 

(2003), 294.
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work address these challenges and are worth highlighting here: the “New 

International”, as discussed in Specters o f Marx, and hospitality, as elaborated upon 

in On Cosmopolitanism.

By the New International, Derrida has in mind a profound and long-term 

transformation of international law, its concepts and its field of intervention, so that 

“[j]ust as the concept of human rights has slowly been determined over the course 

of centuries through many socio-political upheavals ... likewise international law 

should extend and diversify its field to include, if at least to be consistent with the 

idea of democracy and of human rights it proclaims, the worldwide economic and 

social field, beyond the sovereignty of states” . S e r v i n g  as a link of “affinity, 

suffering and hope”, the New International is said to already denounce the limits of 

a human rights discourse that will remain inadequate, hypocritical, formalistic and 

inconsistent “as long as the law of the market, the ‘foreign debt’, the inequality of 

... economic development maintain an effective inequality as monstrous as that 

which prevails today” ."®

Secondly, and as was mentioned above, the notion of hospitality was a topic 

that continued to be of interest to Derrida. Although regarding cosmopolitanism as 

“a very good thing” and as worthy of respect,'" in basing his interpretation of 

cosmopolitanism on a very close, indeed almost literal reading of the Third 

Definitive Article of Kant’s Perpetual Peace, Derrida understands the concept as 

limited to a right of visitation, and as dependent on and controlled by the law of a 

particular s t a t e . A c c o r d i n g l y ,  for him, cosmopolitanism is a “very limited 

concept”, and so its location within the deconstructed aporia of hospitality is much
113closer to the conditional than the unconditional understanding of the term. 

Crucially, however, as a result of these very limitations, Derrida argues that the

Derrida, Jacques, Specters o f  Marx, Kamuf, Peggy trans., Routledge, N ew  York, 1994, 84.
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New International should “go beyond the concept of the cosmopolitical strictly 

speaking” .""  ̂ In On Cosmopolitanism, Derrida sets out a version of hospitality as 

“culture itself and not simply one ethic amongst others”, but rather, as the “manner 

in which we relate to ourselves and to others, to others as our own or as foreigners, 

ethics is hospitality" P u t  simply, “hospitality is a very general name for all our 

relations to the Other”.

It is this far-reaching concept of hospitality that drives Derrida’s New 

International beyond what he perceives to be the state-bound limitations of 

cosmopolitanism. With a certain deconstructivist flourish, Derrida relates the New 

International to his idea of justice to come, whereby it is acknowledged that as no 

future instantiation of justice will ever be incapable of being improved upon, justice 

will always be to come. While there is certainly a danger that, without more, such a 

concept may become “an impotent, vague abstraction”, in the context of his 

political writings and his powerful entreaties for change, the notion of justice 

deferred is arguably more properly regarded as a concrete message of hope -  an 

imploration for perseverance and constant progression."^ Like Linklater, Jodoin, 

Franceschet and Hoffmann, Derrida sees international law as playing a vital role in 

addressing the negative material consequences of the sovereign state by extending 

and diversifying its field in order to serve as a link of “affinity, suffering and 

hope”."*

The humanist or reconstructive turn evident in the works of deconstructivists 

or ironists is an important indication of the direction in which critical thinking about 

transnational obligations is heading. In an eclectic review of historical sources, Ian 

Ward has revealed a consistent humanist concern that reappears again and again in a 

surprising range of manners and expressions. For example, in seeking to address the

Derrida, Jacques, On Cosm opolitanism  and Forgiveness, Routledge, London, 2001, 16-7. See 
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longstanding neglect of Adam Smith’s (1723-1790) jurisprudential work, The

Theory o f Moral Sentiments, often completely overshadowed by The Wealth o f

Nations, Ward reminds his readers that the hero of the capitalist free marketer is

also a philosopher who stressed the importance of reconciling sense with

sensibility.''^ One of the disadvantages of the commercial spirit, wrote Smith, is

that it tends to render the minds of men so “incapable of elevation” that the “heroic

spirit is almost utterly extinguished”, by which is meant a disconnect between the

interests of one-self and the interests of o t h e r s . A s  with other branches of law,

Smith emphasised the need for international law to be “founded on the facility of
1^1each party to sympathise with the other” . ‘ Drawing on the likes of Smith and a 

variety of other sources. Ward comes to the conclusion that in our current times,

“the haughty disdain for sensibility, a disdain that characterises so much of 

our current legal and political debate, must be replaced by a jurisprudence of 

compassion, from which can then be refined a politics of respect and 

responsibility for others. The only way in which this can be effected is by an 

opening up of political conversation, by the institution of genuine 

democratic engagement which will provide us with the facility to imagine 

the aspiration, and the fate, of others.”

Like the reconstructivist turn of Rorty and Deirida, W'ard’s study of a 

remerging humanist trend within critical thought -  a renaissance of political 

romanticism -  is similarly provocative, particularly when set against the idea of the 

current age as a time in need of, and susceptible to, meaningful change. Most 

importantly, these works offer insights into the sociological and normative aspects 

of systems of inclusion and exclusion which rarely receive attention within 

international legal theory. It is suggested, therefore, that a useful starting point at 

which to begin to embrace justice theory might be for international lawyers to 

familiarise themselves with what the likes of Derrida and Habermas have had to say 

about their discipline.
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5.4 International Legal Cosmopolitanism and Cosmopolitan Law

It has been seen that, for a number of diverse writers, the most promising way in 

which to achieve the necessary reform of hberal internationalism is to increase its 

cosmopolitan element. In recommending avenues for praxeological reform in order 

to improve the balance within our systems of inclusion and exclusion, Andrew 

Linklater urges us to transcend the divisive pursuit of national security by creating 

an international order which transforms a minimal order between states into a 

cosmopolitan community of humankind. For Anthony McGrew, the reform of 

liberal internationalism should entail a worked out via media between liberal 

reformism and liberal cosmopolitanism. Similarly, while anxious that, by stressing 

the moral arbitrariness of borders, cosmopolitan liberals may go “far beyond what 

the moral traffic will bear”, it is clear that in advocating a radically new form of 

shared sovereignty, whose lodestar would be the protection of the human rights of 

individuals, Stanley Hoffmann is motivated by the cosmopolitan principles of 

individualism, egalitarianism and universalism.

A similar belief in the potential of cosmopolitanism as a progressive driver 

of change is to be found in respect of international law. In other words, there are 

those who consider that a cosmopolitan form of law may be viewed as an 

appropriate vehicle through which to consider the praxeological reforms called for 

by Linklater in order to achieve an improved balance between our external and our 

internal obligations. The question of whether we have legal obligations to persons 

with whom we do not share any political association is, suggests Noah Feldman, 

one of utmost practical importance and, in one form or another, has “haunted 

several of the most important decisions to face our courts and our government in 

recent years”. A c c o r d i n g  to Margot Salomon, for instance, the high level of 

interdependence brought about by globalisation has meant that economic and social 

rights cannot necessarily be achieved through the fulfilment of a state’s own 

obligations to its own citizens alone. As a result, “if international law is to have any 

relevance for the pressing problems of the twenty-first century, it will need to

Feldman, Noah, “Cosmopolitan Law?”, 116 Yale Law Journal 1022 (2007), 1024.
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reflect ‘new duties’ ... [which] must necessarily transcend the borders of the state 

and take on transnational reach and scope” .

Although not using the terminology of cosmopolitanism, in contending that 

international lawyers ought to reconsider the state from an ethical rather than an 

ontological point of view, and in suggesting the ethics of alterity as a means of 

addressing our “infinite responsibility to the Other”, Sebastien Jodoin can also be 

seen to share much in common with cosmopolitan thought.

Noting how it is being used by radical international liberals in order to 

“depict the type of reforms required to promote autonomy under globalising 

conditions”, for Antonio Franceschet, cosmopolitan law is “perhaps the most 

innovative and least understood elements in Kant’s international reform project”. 

Cosmopolitan law is said to be employed by the proponents of cosmopolitan 

democracy such as Held and Archibugi, as one of a number of ways in which to 

explore the reforms necessary to promote individual autonomy under globalising 

c o n d i t i o n s . F i n a l l y ,  and has just been seen, the aim of Derrida’s New 

International is to further an overarching ethic of hospitality and to extend and 

diversify the field of international law to include, “the worldwide economic and 

social field, beyond the sovereignty of states”, so that it might serve as a link of 

“affinity, suffering and hope”.’*̂

It might be said that, at its most simple, a cosmopolitan approach to law is 

concerned with developing laws, practices and institutions that serve cosmopolitan 

ends.’ *̂ As such, legal cosmopolitanism is distinguishable from moral 

cosmopolitanism in two respects: rather than being an agent-centred theory aimed at 

guiding personal ethics, legal cosmopolitanism is committed to a concrete 

cosmopolitan institutional order based on law and, consequently, is “a theory of

Blake, Conway, “Global Responsibility for Human Rights”, 67 C am bridge Law Journal 656 
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constitutional foundations, which is regarded as a prerequisite for the existence of 

cosmopolitan law”.'^^ Put another way, “[w]hile cosmopolitan political theory 

operates to develop principles to guide cosmopolitan action independent of any 

institutional practice, the international lawyer’s engagement with cosmopolitanism 

takes place through the prism of law and the values that are immanent in it”.'̂ *̂  

Recalling the various categorisations set out in chapter four, it might be suggested 

therefore that legal cosmopolitanism is concerned with cosmopolitanism about 

justice rather than cultural cosmopolitanism; that while it is founded upon a degree 

of moral cosmopolitanism, it is essentially an institutional claim; as an institutional 

claim, however, legal cosmopolitanism does not necessarily involve a claim for 

world citizenship or world governance and, as a result it is more commonly both a 

weak and moderate form of cosmopolitanism.

Following Franceschet, it has been argued here that if liberal 

internationalism is to become more relevant and effective in addressing the problem 

of transnational inequality, it is necessary that it become less reliant on the 

reformative potential of the first definitive article of Kant’s Perpetual Peace, 

dealing with the domestic arrangements of sovereign states, and instead give greater 

attention to the role of articles two and three. It is submitted that, as Linklater has 

suggested, there is a growing moral conviction that individuals belong not only to 

their respective states but also, through their states, to a wider society of states, or 

even directly to an inclusive community of mankind. It will be recalled that, as a 

corollary to each of these layers, Linklater posits that states express their political 

principles in three spheres of citizenship -  national (Jus civile)', international (jus 

gentium) and cosmopolitan {jus cosmopoliticum). In turn, this tripartite division of 

citizenship reflects Kant’s division of law. For Kant, the “right of a state” 

(Staatenrecht) dictates proper relations between individuals within a state; the “right 

of nations” (Voelkerrecht) governs relations between states, and accords to 

international law as traditionally understood as the law of nations; whilst, finally.

Ibid., 1156. 
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“cosmopolitan right” {Weltbuergerrecht) is concerned with the relations between 

individuals and foreign states or, as Otfried Hoffe puts it, the world of societies.*^'

Seyla Benhabib argues well that each of the three Definitive Articles of 

Kant’s Perpetual Peace may be seen as straddling the traditional distinction 

between domestic law, international law and cosmopolitan law. While the first 

article pierces the veil of sovereignty by articulating a universal standard that the 

constitution of every state should be republican, the second article aims for the 

constitutionalisation of international law through the subjection of sovereigns to a 

common source of law. Finally, it is suggested that when read against the two 

preceding articles, the prescription in the third Definitive Article that “cosmopolitan 

right shall be limited to conditions of universal hospitality”,

“ascribes to the individual the status of being a right-bearing person in a 

world civil society or a weltbuergerliche Gesellschaft. The discourse of 

hospitality moves from the language of morals to that of juridical right. No 

matter how limited in scope the right of hospitality may be, Kant’s three 

articles of ‘Perpetual Peace’, taken together, articulate principles of legal 

cosmopolitanism, according to which the individual is not only a moral 

being who is a member of a universal moral community but is also a person 

entitled to a certain status in a world civil society.”

Following Linklater and Benhabib, in order to examine the influence of 

cosmopolitanism on juridical thinking it is proposed to adopt the distinction 

suggested by the tripartite classification within the three Definitive Articles between 

international law, as understood as the traditional law of nations, and cosmopolitan 

law, viewed as a distinct and separate form of law that is different in kind from the 

law of nations. As Otfried Hoffe has rightly claimed, given the effects of 

globalisation on the state, one of Kant’s most pertinent contemporary contributions 

is his division of international law into the right of nations and cosmopolitan law.
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By so doing, “the mutual exclusivity of the world of the state and that of society is 

overcome by integrating both state and society into an inclusive whole. Kant’s right 

of nations stands for a world of states that is legally instituted, whereas 

cosmopolitan law represents, among other things, a world of societies that is 

likewise instituted by law”.'^^

(i) International Legal Cosmopolitanism

It has been observed that, in recent years, certain developments in international law 

have indicated the possible emergence of what may be termed a form of “world” or 

“global” law, since “it extends legal personality beyond the state, it derives 

increasingly from consensus rather than consent and it reflects a growing concern 

with justice rather than with order. In short, it is a form of law appropriate to a 

world society of people rather than a society of states”.'̂ '* For instance, it has been 

remarked by James Crawford and Susan Marks that, through its “enlarging 

normative scope, extending writ and growing institutionalisation”, international law 

exemplifies the phenomenon of globalization.’^̂  Whilst these comments do not use 

the terminology of cosmopolitanism or cosmopolitan law, it is clear that what is 

being described is a general move by international law towards a greater degree of 

universalism, such as would be broadly welcomed by cosmopolitan political 

theorists. As David Held and Andrew McGrew put it, increasingly, aspects of 

international law are acquiring a cosmopolitan form.'^^ Similarly, Habermas 

suggests that the development of international law since 1945 has “evolved along 

the lines prefigured by Kant towards cosmopolitan law”, such that the contemporary
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world situation can be understood as a transitional stage between international and 

cosmopolitan law.'^^

If “cosmopolitan law” is to be narrowly understood as a form of law 

different in kind from the law of nations, following Ba§ak ^ali, cosmopolitan 

elements within international law might suitably be termed “international legal 

cosmopolitanism”. According to ^ali, in the absence of a cosmopolitan 

constitutional structure, traditional international law cannot hope to fully satisfy the 

conditions of impartiality required by cosmopolitanism. Nevertheless, the principle 

of impartial treatment can be considered as giving rise to a further structural 

principle that calls for the creation of “impartial and independent law and 

institutions with final coercive authority that can act on behalf of humanity”, the 

theoretical foundations of which are to be found within the works of Hans Kelsen,
IHersch Lauterpacht and, more recently, Philip Allott. International legal 

cosmopolitanism, therefore, “takes the principles of impartiality and universality 

embedded in moral cosmopolitanism -  incidentally also embedded in the ideal of 

law -  as necessitating the creation of impartial and universal forms of law”.*̂ ^

Because such a cosmopolitan understanding encourages a monistic view of 

international law that requires all laws to be “hierarchically connected to 

constitutional principles”, the starting point of international legal cosmopolitanism 

is a commitment to the idea of law and the rule of law .'‘̂ ° Advocating a relatively 

strong form of legal cosmopolitanism, ^ali suggests that international law has a 

more “radical and substantive engagement with cosmopolitan ideals than does 

political theory” .*'̂ ' Whereas political theory is concerned with “moral justifications 

of a cosmopolitan theory at the level of formulating principles that guide our 

practice and action regardless of the constitutional structure of the political system”, 

in order to address cosmopolitanism’s questioning of the juridical form of the 

sovereign state, international legal cosmopolitanism seeks to subject all forms of
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institutions to hierarchical relationships through law. Viewing the cosmopolitan 

vision of a human community as primarily a legal community, international legal 

cosmopolitanism regards the creation of a monist international legal order as a 

means in which to overcome obstacles in the way of this cosmopolitan vision, 

namely the “partiality, autonomy, and contractualism inherent in a horizontally 

ordered international system”.''*̂

In the following chapter, international legal cosmopolitanism will be 

considered by assessing the extent to which existing international law is influenced 

by a radical form liberal internationalism, such that it might foster the development 

of external obligations, contribute to the development of more inclusive moral 

relations and be said to believe in the very possibility of progress at the international 

level. It will be suggested that, since the end of the Cold War, the foundational 

concepts of international law have being undergoing a re-examination through the 

prism of a new cosmopolitan sentiment. In particular, it will be claimed that three 

interwoven concepts and developments found within contemporary international 

law encapsulate, to varying degrees, the key cosmopolitan ideals of universality, 

generality and individualism. In exploring these concepts and practices, it will be 

demonstrated that, although rarely identified as such, existing international law 

contains many cosmopolitan elements. More significantly, perhaps, it may even be 

argued that if international law is to be considered as moving in any overall 

direction, a convincing case can be made that it is in the direction of an increased 

cosmopolitan content.

As a caveat, however, at this point it perhaps ought to be noted that whilst 

this work has called upon international lawyers to become more reflexive and to 

embrace a greater engagement with theory, some have identified a cosmopolitan 

self-perception as itself contributing towards the overly developed sense of 

confidence and self-assurance that has previously been noted. According to Ruth 

Buchanan and Sundhya Pahuja, partly due to the “frequent slippage between the 

exaltation of the cultural and aesthetic understandings of cosmopolitanism and
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understandings of it as a politically emancipatory strategy”, cosm opolitanism  is 

frequently imbued uncritically with positive v a l u e s . A s  a consequence,

“a person who sees herself as embodying that cosm opolitanism  or engaged 

in the promotion of a field which inherently em bodies those values may 

avoid considering the possibility that she may be implicated in something 

which is in fact maintaining inequalities, or perm itting oppressions. We 

would argue that this cosmopolitan world-view, and the inhibiting of a 

cosm opolitan-self by international lawyers is in part the explanation for 

[why] ... international lawyers seem unusually resistant to self-critique.”

For Buchanan and Pahuja, therefore, the fact that cosm opolitanism  is one of 

international law ’s explanatory narratives “is what produces the Teflon with which 

international lawyers sometimes seem to be coated” . M o r e o v e r ,  the general lack 

of explicit calls from within international law for a renewed cosmopolitanism  is 

partly attributed to “an implicit presumption on the part of many international 

lawyers that they are already true cosm opolitans” .*"̂  ̂ Consequently, while a call is 

being made here for international lawyers to adopt a greater degree o f cosmopolitan 

sentiment, at the same time they must caution against assum ing that, merely due to 

the fact of its international nature, their work is the very em bodim ent of 

cosmopolitanism in action.

(ii) Cosmopolitan Law

For one comm entator writing in 1800, cosm opolitan law, “which people have 

recently introduced as a distinct part of public law, is really only a part of 

international law, or rather one single problem  o f the latter, a problem that is 

important enough, but that does not deserve to be listed under a title o f its own, as if

Buchanan, Ruth and Pahuja, Sundhya, “Collaboration, Cosmopolitanism and Com plicity”, 71 
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it were a separate part”. '‘*̂  In contrast, it has been suggested by Held and McGrew 

that, in addition to international law acquiring a cosmopolitan aspect, a different 

form of law is currently emerging, a kind that is unlike the laws agreed upon 

between nations for their mutual benefit and that is capable of creating duties that 

transcend the claims of particular states. For Held and McGrew, cosmopolitan law 

is a distinct form of law which creates,

“powers and constraints, and rights and duties, which transcend the claims 

of nation-states and which have far-reaching national consequences. 

Elements of such laws define and seek to protect basic humanitarian values 

which can come into conflict, and sometimes contradiction, with national 

laws. These values set down basic standards or boundaries which no 

political agent, whether a representative of a government or state, should, in 

principle, be able to cross.”

Reflecting the third sphere of citizenship described by Linklater, and based 

upon the third Definitive Article of Kant’s Perpetual Peace, cosmopolitan law is a 

form of law that operates not between citizens within a single state (such as 

domestic law), nor between different states (such as international law), but rather is 

an additional category of law that aims to govern the relations between the citizens 

of one state and foreign states, or the citizens of those foreign states.

While, for the sake of clarity, a clear distinction is being drawn here between 

international legal cosmopolitanism and the more radical cosmopolitan law, it ought 

to be noted that certain writers may include versions of both forms of law in their 

cosmopolitan thinking, and that, in practice, the two concepts may often overlap to 

a considerable extent. For example, at times, what Habermas describes as 

cosmopolitan law is in fact synonymous with a much more general 

constitutionalisation of international law that might be characterised here as 

international legal cosmopolitanism, suggesting for instance that cosmopolitan law

Traugott Krug, W ilhelm, “Aphorismen zur Philosophie des Rechts” (1800), cited in Kleingeld, 

Pauline, “Kant’s Cosmopolitan Law: World Citizenship for a Global Order”, 2 Kantian R eview  72  

(1998), 74.

Held, David and McGrew, Andrew, “The End of the Old Order? Globalization and the Prospects 

for World Order”, 24 R eview  o f  International Studies, 219 (1998), 233-4.
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is a “logical consequence of the idea of the constitutive rule of law. It establishes for 

the first time a symmetry between the juridification of social and political relations 

both within and beyond the state’s borders” . Y e t ,  Habermas also foresees the 

possibility of a cosmopolitan law emerging which will bypass the traditional, 

collective subjects of international law and directly establish the legal status of 

individual subjects by “granting them unmediated membership in the association of 

free and equal world citizens”.'̂ *’

The mere inclusion of an additional category of law has been of immense 

and lasting significance, variously described as possibly the most innovative and 

least understood elements of Kant’s international reform project, his most radical 

and novel element, and as one of his most pertinent contemporary contributions. 

Like Habermas, Benhabib sees Kant’s cosmopolitan vision as signalling a 

watershed between two conceptions of sovereignty, paving the way for a transition 

from “Westphalian sovereignty” to a form of “liberal international sovereignty”.'^' 

Although open to many possible interpretations, the greatest significance of Kant’s 

idea of cosmopolitan law is that, through it, he has “moved beyond a bordered 

conception of legal obligation and duty, to one that reaches all members of the 

globe as if they were equal citizens, regardless of their immediate political 

affiliation”.'^^ Recalling the discussion in chapter three, in this sense, the third 

definitive article can be seen as substantially broadening the horizons of expectation 

-  the limits to the field of action in which it is seen as possible to change human 

affairs -  which had come to be limited by the way in which the dominance of the 

sovereign state served to affirm the impossibility of any other way of being. As a 

result, cosmopolitan law may be a useful tool with which to address a “fundamental 

challenge for our time” -  “the construction of a jurisprudential theory able to 

reconcile the universality of human rights with the partiality of positive law”, such

Habermas, Jurgen, The Inclusion o f  the Other, Polity Press, Cambridge, 2002, 199; Habermas, 

Jurgen, The Divided West, Polity Press, Cambridge, 2006, 19

Habermas, Jurgen, The Inclusion o f  the Other, Polity Press, Cambridge, 2002, 181.

Ibid., 23.

Brown, Garrett Wallace, “Moving from cosmopolitan legal theory to legal practice: models of 

cosmopolitan law”, 28(3) Legal Studies 430 (2008), 436.
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that fundamental human rights need no longer “hover ambiguously in the fraught 

space that separates ethics from legality” .

Given this significance, one might ask why it is that cosmopolitan law has 

been so neglected. Sharon Anderson-Gold has observed how the brevity of the 

formulation of cosmopolitan right, combined with the “traditional assumption that 

all of the interesting legal theory in Kant’s philosophy is contained within the law of 

nations”, has led to a notable lack of commentary on its role in Kant’s international 

reform p ro je c t .P a u lin e  Kleingeld suggests three reasons for this. First, compared 

to the “weighty” first and second articles, the third definitive article appears to be of 

a lesser significance, “almost negligible, or even part of the second” .S e c o n d ly ,  

while radical at the time, to contemporary readers the third article may initially 

seem unremarkable and somewhat obvious. Finally, the key dilemma faced by 

cosmopolitan law is that it tends to be seen as either a superfluous category, adding 

nothing to what may otherwise be provided by international law, or as a distinct 

category of law which, absent a world government, is simply incapable of being 

enforced. In other words, “either cosmopolitan law is not public law in any literal 

sense, or Kant must be sneaking in some kind of world republicanism”.’^̂  As 

Kleingeld rightly points out, in order to show the relevance of cosmopolitan law, it 

is necessary to first show the falseness of this dilemma. This, along with a detailed 

consideration of the nature and content of cosmopolitan law, will be considered in 

chapter seven, where particular attention will be paid to the potential for 

cosmopolitan law to play in role in addressing transnational inequality. Before that, 

however, the following chapter will consider the influence, if any, of cosmopolitan 

thinking on traditional international law.

Post, Robert, “Introduction” in Benhabib, Seyla, Another Cosm opolitanism , Oxford University 

Press, Oxford, 2006, 1,3.

Anderson-Gold, Sharon, Cosmopolitanism and Human Rights, University o f  W ales Press, 

Cardiff, 2001, 29.

Kleingeld, Pauline, “Kant’s Cosmopolitan Law: World Citizenship for a Global Order”, 2 

Kantian Review  72 (1998), 73.

Ibid., 81-82.
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Chapter Six

International Legal Cosmopolitanism

“Some day, I  devoutly hope, the rights o f  individual men will be fix e d  and  

guaranteed by a higher political authority than the nation in which each 

happens to reside. In the long pull, inter-state law becomes citizen law, ... 

but in today’s world situation we can not count on having the long pull. ... 

In the time we have, drastic acts o f  creative construction must be perform ed  

on international law, fo r  that is all there is to go on." '

6.0 Introduction

In this chapter, the influence of cosm opolitanism  on international law as 

traditionally understood as the law between states will be considered, while the 

separate and more radical concept of cosmopolitan law will be examined in chapter 

seven. The aim of the chapter is to consider the extent to which existing 

international law is influenced by a radical form of liberal internationalism, such 

that it might foster the developm ent of external obligations, contribute to the 

development of more inclusive moral relations and be said to believe in the very 

possibility of progress at the international level. It will be suggested that, over the 

past two decades, the foundational concepts o f international law have been 

undergoing a re-examination through the prism of a new cosm opolitan sentiment. In 

particular, it will be claimed that three interwoven concepts and developments 

found within contem porary international law encapsulate, to varying degrees, the 

key cosmopolitan ideals of universality, generality and individualism. These are; (i) 

the concept of an international community amongst states governed by law; (ii) the 

rise of the individual as the primary unit of concern o f international law, and (iii) 

the continued relevance o f the concept o f a unified com m unity of mankind. In 

respect o f each o f these, recent practice contains clear examples o f the concepts in 

action, namely: (i) the constitutionalisation of international law and the creation of 

obligations Erga Omnes\ (ii) the developm ent of the Hum an Security doctrine and

’ Jones, Harry, “Law and the Idea of Mankind”, 62(5) Columbia Law Review  753 (1962), 756.
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the principle of the Responsibility to Protect, and (iii) the application of the 

concepts of the Common Heritage of Mankind and the Global Commons. In 

exploring these concepts and practices, it will be demonstrated that, although rarely 

identified as such, existing international law contains a number cosmopolitan 

elements. More significantly, perhaps, it may even be argued that if international 

law is to be considered as moving in any overall direction, a convincing case can be 

made that it is in the direction of an increased cosmopolitan content.

First, an account will be provided of the concept of an international 

community of states governed by law. Articulating both universality and generality, 

international constitutionalisation will be examined from both a positivist, or 

voluntarist perspective, and from the point of view of naturalist approaches to 

international law {section 6.1). This will be followed by a consideration of the third 

common element, individualism, through an examination of the role of the 

individual in international law, with particular attention being given to the two 

developing doctrines of Human Security and the Responsibility to Protect {section 

6.2). Finally, the powerful concept of a universal community of mankind will be 

discussed from the perspective of international law. It will be suggested that such a 

concept finds concrete expression in the principles of the common heritage of 

mankind and of the global commons {section 6.3). The distributive justice aspect of 

both of these principles will be highlighted, preparing the way for a closer 

examination of distributive justice in chapter seven.

6.1 An International Community under Law

As has been seen, the starting point of international legal cosmopolitanism is a 

commitment to the expansion of the rule of law at the international level and a 

greater constitutionalisation of international affairs. In this sense, international legal 

cosmopolitanism may be regarded as an advanced form of liberal internationalism, 

sharing its desire to replicate progressive developments within states at the 

international level. For some, this may involve a full application of the domestic 

analogy to global affairs, with the aim of eventually realising a world state of sorts. 

More modestly, international legal cosmopolitanism is concerned with enshrining 

certain external obligations in international law and with developing that normative 

focus of international law which is concerned with furthering the welfare of the
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individual and fostering a greater sense of international community through the 

pursuit of its common aims. In this way, international legal cosmopolitanism can be 

seen as what Linklater would term a praxeological method of reform aimed at 

realigning our systems of inclusion and exclusion towards a more cosmopolitan 

end.

As early as 1949, the Draft Declaration on Rights and Duties o f States 

confirmed that “the States of the world form a community governed by international 

law”.‘ Another such affirmation is to be found in the preamble to the 1993 Russian 

Constitution, in which the people of the Russian Federation acknowledge an 

awareness of “ourselves as part of the world community” . Whilst it is possible that 

what is in mind here is the universal community of mankind (as will be considered

in section 6.3), it is more likely that the reference is to the “ill-defined” notion of the
-1

international community of states. Upon a certain understanding, the difference 

between these two concepts can be seen as corresponding to the difference between 

a strong or ambitious cosmopolitanism and a more weak or moderate version, or 

alternatively, as reflecting the division between cosmopolitan law and international 

legal cosmopolitanism. The weaker concept of an international community under 

law correlates more closely with international legal cosmopolitanism than with 

cosmopolitan law, mirroring the former’s commitment to the expansion of the rule 

of law at the international level and a greater constitutionalisation of international 

affairs, while at the same time not questioning the essential legitimacy of the 

sovereign state.

In chapter two, it was argued that views about the legal quality of 

international law essentially amount to views about international society and the 

extent to which it is possible to speak of a consciousness of “we, the international 

community”. In other words, does the international community remain, as de 

Visscher claimed, an order in posse in the minds of men or, has it developed along 

the lines foreseen by Hedley Bull, involving an “extension of a cosmopolitan

 ̂ D raft D eclaration on Rights and D uties o f  States, preambular paragraph 1, annexed to U N  General 

A ssem bly Resolution 375 (IV), 6 December 1949.

 ̂ Separate Joint Opinion of President Guillaume, D em ocratic R epublic o f  the Congo  v Belgium  

(Arrest Warrant Case), 14 February 2002, ICJ R eports (2002), 3, 43.
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culture, embracing both common ideas and common values”?  ̂ It will be further 

recalled from chapter two that, for HLA Hart, international law lacked any 

secondary rules, such as a basic norm or rule of recognition, which serve to bind the 

various rules together into a unified legal system. Accordingly, for Hart, it was not 

possible to identify a common will of the international community or basic rules 

upon which the entirety of states agree. In direct contrast, writing in the late Sixties, 

Clarence Wilfred Jenks firmly believed that international law did in fact contain a 

rule of recognition, as well as Hartian rules of change and adjudication.^ As a body 

of “living principle”, international law was becoming increasingly permissive and 

steadily less imperative, with key mandatory rules such as non-interference and the 

prohibition on the use of force becoming relatively smaller as a proportion of the 

whole. The consequence of this is to,

“substitute for positivism, the natural counterpart of Austinian 

jurisprudence, and for the concept of law as command, a positive approach 

to the function of law in the progress of international society, a concept of 

law as a positive instrument rather than a negative restraint. Law becomes a 

means of doing things by cooperative action in a disciplined and equitable 

manner rather than a command to do or not to do them”. ^

Similarly, for Richard Collins, there is a deep-rooted duality within 

international law arising from an internal tension between “the voluntarist 

legitimacy of the law and the lawyers’ underlying cosmopolitan ambitions”, both of 

which stem from 19* century revolutions in domestic sovereignty.^ As a result, 

“ [c]onstitutionalism is ... not only inseparable from the identity of modem 

international law, but is equally ingrained in the legal consciousness of mainstream 

international lawyers, who continue to make sense of legal development in terms

W eil, Prosper, “Towards Relative Normativity in International Law?”, 77 Am erican Journal o f  

International Law  413 (1983), 441; Bull, Hedley, The Anarchical Society: A Study o f  O rder in W orld  

Politics, Columbia University Press, New York, 1977, 317.

 ̂ Jenks, Clarence Wilfred, A N ew World o f  Law?  Longmans, Harlow, 1969, 126.

* Ibid., 126-7. Emphasis added.

’ Collins, Richard, “Constitutionalism as a Liberal-Juridical Consciousness: Echoes from 

International Law’s Past”, 22(2) Leiden Journal o f  International Law  251 (2009), 254.
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borrowed from domestic constitutional law, and relentlessly pursue the restraint of 

sovereignty through forms of public regulation”.* The paradox faced by 

international lawyers is that, in addition to providing new principles of legitimacy, 

the constitutional revolutions within domestic societies also served to “bolster the 

autonomy of the nation-state as the sole arbiter of international legal obligation”, 

thereby reinforcing voluntarist or positive approaches to the field.^ What allows 

international lawyers to reconcile these seemingly opposable trends, suggests 

Collins, is their “liberal-juridical consciousness” and, in particular, “their 

commitment to ‘science’ and organisation as an end in itse lf’, which in turn gives 

rise to “a sense of certainty or inevitability in the cosmopolitan transformation of 

the law”.'°

The tension identified by Jenks and Collins between positive restraints and

the lawyer’s underlying wider cosmopolitan ambitions is echoed within Karl-Otto

Apel’s observation that, since its origins, international law has been characterised

by a dualism of its normative focus: “on the one hand, the concern for human rights,

which was first grounded theologically and metaphysically on natural right; and on

the other hand, especially since the end of the Thirty Years’ War in 1648, the

principle of inviolability of the sovereignty of the particular states, which was

primarily oriented towards the preservation of peace”.” A similar point has been

made by Prosper Weil, who has argued that international law has always wavered

between two essential functions: to reduce anarchy through the elaboration of norms

of conduct such as to enable orderly relations between states, and to serve the
12common aims of members of the international community. Both Apel and Weil 

suggest that, in addition to maintaining order between states, demands are also 

made of international law to facilitate the further aims of the international 

community. As expressed in the well-known dictum from the Lotus case, 

international law governs relations between states “in order to regulate the relations

* Ibid.

’ Ibid., 255.

Ibid.

" Apel, Karl-Otto “On the Relationship between Ethics, International Law and Politico-M ilitary 

Strategy in Our Time”, 4(1) European Journal o f  Social Theory, 29 (2001), 32.

'■ W eil, Prosper, “Towards Relative Normativity in International Law”, 77 Am erican Journal o f  

International Law  413 (1983), 419.

293



between these co-existing independent communities or with a view to the 

achievement of common aims”.*̂  More forcefully, the proponents of the New 

Haven School proclaim that “[f]undamentally, international law is a process by 

which the peoples of the world clarify and implement their common interests in the 

shaping and sharing of values”,'"' while for William Coplin international law 

functions as “an authoritative institution for the communication and development of 

a consensus on the nature of [international] society”.'^

There are numerous ways in which to refer to this twin “normative focus” or 

function of international law, the most familiar of which is perhaps Wolfgang 

Friedmann’s classic comparison between the law of co-existence amongst states and 

the law of cooperation.'^ Following Martin Wight and Hedley Bull, Antonio 

Cassese refers to a “Grotian” and a “Kantian” paradigm, with the latter based upon 

a cosmopolitan outlook and stressing the importance of transnational solidarity.'^ 

The world community, he suggests, is shifting from a “reciprocity-based bundle of 

legal relations, geared to ‘private’ pursuit of self-interest and ultimately blind to 

collective needs, to a community hinging on a core of fundamental values, 

strengthened by the emergence of community obligations and community rights and 

the gradual shaping of public interest” .'^ In addition to emphasising the 

development of a universal community informed by a common set of values and 

governed by law, Cassese also sees the Kantian paradigm of international law as

Case o f  the SS Lotus, 1927 Permanent Court o f International Justice, series A, number 10, 18. 

Emphasis added.

M cDougal, Lasswell and Reisman, M ichael, “The World Constitutive Process o f Authoritative 

D ecision” in Falk, Richard and Black, C eds.. The Future o f  the International Legal O rder, 1969, 73, 

cited in W eston, Bum s, Falk, Richard and D ’Amato, Anthony eds.. International Law and W orld 

Order, W est Publishing, St Paul, 1980, 202, 205.

Coplin, W illiam, The Functions o f  International Law, Rand and M cNally, Chicago, 1966, 8 cited 

in D ’Amato, Anthony, “The Relation of Theories o f Jurisprudence to International Politics and 

Law”, 27 Washington and Lee Law R eview  257 (1970), 270.

Friedmann, W olfgang, “The Changing D im ensions o f International Law” 62 Colum bia Law  

R eview  1147 (1962); Friedmann, W olfgang, The Changing Structure o f  International Law, Stevens 

and Sons, London, 1964.

Cassese, Antonio, International Law, 2"“* ed., Oxford University Press, Oxford, 2005, 21.

Ibid., 396.
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involving the creation of external obligations to the wider international community, 

such as will in turn be constitutive of a truly global public interest.

Along similar lines, but adopting different terminology, Ellen Hey 

distinguishes between an “inter-state normative pattern”, which aims to regulate 

relations between independent states, and an increasingly prevalent “common- 

interest normative pattern” , which seeks to regulate relationships involving the 

common interests of the international community as a w h o le .A cco rd in g  to Hey, 

as a result of the processes of globalisation, more and more international law is 

being used to address issues that affect the shared interests of the international 

community and that concern novel complex interrelationships between states and 

individuals and groups. Like Cassese, and suggesting a constructivist understanding 

of international law, Hey is conscious of the fact that the emergence of new rules to 

deal with a range of substantive issues has a significance beyond their own specific 

areas of concern and that, simultaneously, and by their very nature, they are also 

“engaged in changing the basic structure of the legal system. We are, in other 

words, engaged in both developing substantive legal solutions for complex 

problems and in fostering systemic change of the international legal system. Among 

other things, this ongoing systemic change challenges the centrality of the concept 

of state-consent in the international legal system, as traditionally conceived.” ®̂

The observations of Cassese and Hey are illustrative of the fact that, from 

the early 1990s onwards, there has been a considerable debate as to whether 

international law is moving from favouring its voluntarist and regulatory origins 

towards a greater focus on its “underlying cosmopolitan ambitions” . In the previous 

chapter it was noted that, for those such as Stanley Hoffmann who emphasise the 

progressive element of international liberalism, there is a need for a radical 

reconception of the foundational principles of international law and governance. 

Reflecting this, the decade of the Nineties is bookended by two notable calls for a 

rethinking of sovereignty as an organising idea. In 1991, the UN Secretary-General, 

Javier Perez de Cuellar, reconsidered the Declaration on Principles of International 

Law Concerning Friendly Relations among States -  Koskenniemi’s declaration of

Hey, Ellen, “International Public  Law”, 6 International Law Forum du droit international 149 

(2004), 152.

Ibid., 149-150.
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liberalism writ large -  by seeking to realign its classical liberal stance with a greater 

concern for issues of common welfare. In a remarkable address, the argument was 

made that sovereignty and solidarity are in fact parallel concepts, with sovereignty 

and international responsibility so “intricately connected” that they amount to two 

sides of the same coin.^' Given our “shared humanity and natural desire to come to 

the aid of people in need wherever they are”, it follows that sovereignty and 

humanitarianism have a close n e x u s . W h i l s t  the fundamental objective of 

sovereignty is undoubtedly to enable each people to realise its full potential, it was 

claimed that the world has reached a stage where “the full potential of any people 

can only be reahsed through international cooperation for mutual benefit and the 

common welfare”, requiring “rules of conduct and standards of behaviour which are 

the essence of international responsibility” . Moreover, because the “sovereignty that 

resides in the people and seeks to promote the welfare of the people cannot ignore 

the sufferings of people, whether inside or outside its borders”, each state has an 

international responsibility “to participate in and contribute to the maintenance of a 

global watch over the common welfare” .̂ ^

Whilst not using the term, it is clear that the antecedents of Perez de 

Cuellar’s call for international responsibility and solidarity, for cooperation aimed at 

the common welfare, and for a concern for the suffering of people wherever they 

are located, lie within the long and rich history of cosmopolitan thought. Having 

failed in the interim to prevent large scale human suffering in Rwanda and the 

Balkans, his second successor as Secretary-General, Kofi Annan, closed the century 

by once again calling upon states to critically examine what Linklater terms systems 

of inclusion and exclusion. Believing that the processes of globalisation are 

redefining sovereignty in its most basic sense, and that “humankind today is less 

willing than in the past to tolerate suffering in its midst”, Annan observed that there 

is nothing in the UN Charter which precludes the recognition that there are rights

Javier Perez de Cuellar, Secretary-General to the United Nations, Address to the University of 

Florence, 21 November 1991, 47 The Review o f  the International Commission o f  Jurists, 24 (1995), 

24.

Ibid., 26.

“  Ibid.
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beyond borders.^'* Since the national interest is becoming increasingly synonymous 

with the collective interest, a broader definition of the national interest is said to be 

required, one that will “induce states to find greater unity in the pursuit of common 

goals and values” .

In advocating a shared responsibility for establishing a more holistic version 

of collective security, the 2004 Report of the Secretary-General’s High-level Panel 

on Threats, Challenges and Change picked up from where the Nineties had left off. 

In one of the Report’s most striking passages it is commented that “[w]hatever 

perceptions may have prevailed when the Westphalian system first gave rise to the 

notion of State sovereignty, today it clearly carries with it the obligation of a State 

to protect the welfare of its own people and meet its obligations to the wider 

international community”. In particular, in the event that a state is unable to ensure 

the welfare of its citizens, “the principles of collective security mean that some 

portion of those responsibilities should be taken up by the international 

community”.* In his own report of the following year. In Larger Freedom, Annan 

endorsed these conclusions, suggesting that the global interconnectedness of threats 

must form the basis of a new security consensus, “the first article of which must be 

that all are entitled to freedom from fear, and that whatever threatens one threatens 

all”.‘  ̂ Annan, too, was convinced of the need for a holistic conception of collective 

security, instancing the need to eradicate poverty as being equally important as the 

need to control proliferation. Most explicitly, the Report calls upon governments to 

accept the principle that, in the most egregious instances of neglect, where a state is 

either committing or is unable to prevent genocide, ethnic cleansing or crimes 

against humanity, the responsibility shifts to the international community to help 

protect civilian populations (known simply as “the responsibility to protect”).^^

Annan, Kofi, Secretary-General o f the United Nations, “Two Concepts o f  Sovereignty”, The 

Economist, 18 September 1999.

A M ore Secure W orld: O ur Shared R esponsibility, Report o f the Secretary-General’s High-level 

Panel on Threats, Challenges and Change, (A /59/565), United Nations, December 2004, paragraph 

29.

In Larger Freedom: Towards Developm ent, Security and Human Rights fo r  All, Report o f the 

Secretary General. (A /59/2005), United Nations, April 2005, paragraph 81.

Ibid., Annex, paragraph 7(b).
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Suggesting that it is no longer sovereignty but interdependence that shapes 

international law, for Margot Salomon it is clear that the international community is 

in fact already an existing entity that is governed by the rule of law and that 

recognises and entrenches common interests and values.^^ She approvingly cites 

Christian Tomuschat’s view that “international community” is a stronger, and so 

more preferable term than “international society”, conveying as it does “an 

overarching system which embodies a common interest of all States and, indirectly, 

of mankind”?^ Similarly, noting the “almost inflationary way” in which the term is 

increasingly used, Bruno Simma and Andreas Paulus observe how,

“when we look at general usage, the ‘international community’ seems to be 

more frequently invoked to denote the repository of interests that transcend 

those of individual states ut singuli and are thus not -  or, at least, not fully -  

comprehensible within the classic bilateralist paradigm. In this conception, 

the element which distinguishes a ‘community’ from its components is a 

‘higher unity’, as it were, the representation and prioritization of common 

interests as against the egoistic interests of individuals. In this view, a mere 

society, in contrast, does not presuppose more than factual interdependence 

among a number of individuals. Hence, if there is an international

Salomon, Margot, G lobal R esponsibility fo r  Human Rights, Oxford University Press, Oxford, 

2007, 13.

Ibid., 15. Tomuschat, Christian, “Obligations Arising for States Without or Against their W ill”, 

241 Recueil des Cours 199 (1993), 227. For some, a community is collective which shares 

something in common, whereas, follow ing Cicero’s definition, a society is a community where what 

is shared is law. See Brewin, Christopher, “Sovereignty” in Mayall, James ed.. The Community o f  

States, A llen and Unwin, London, 1982, 34, 45; Colingwood, RG, The N ew Leviathan, Clarendon 

Press, 1947, Part II. Others, however, suggest that society precedes community in any ascending 

order o f social solidarity. See Suganami, Hidemi, “International Law” in Mayall, James ed.. The 

Community o f  States, A llen and Unwin, London, 1982, 63, 66; Schwarzenberger, Georg, and Brown, 

E.D., eds., A M anual o f  International Law, Professional Books, London, 1976, 9-11; 

Schwarzenberger, Georg, “The Rule o f Law and the Disintegration o f the International Society” 33 

Am erican Journal o f  International Law  56 (1939), 75; De Visscher, Theories et R ealites en D roit 

International Public, Pedone, Paris, 1953, Chapitre 2, “Y a-t-il une “Communaute Internationale?”, 

114.
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comm unity, it needs to have certain interests in com m on to all its members 

and a certain set of common values, principles and procedures.”

The “higher unity” referred to here brings to mind Rorty’s concept of “objectivity” , 

and appears to reject the notion that hum anity alone is too weak a force to generate 

sufficient solidarity so as to create meaningful obligations.

Responding to the duality identified by Collins and Apel, in this section it 

will be argued that the notion that there exists an international comm unity governed 

by law entails certain cosmopolitan elem ents in two distinct respects. First, from a 

voluntarist or positive law point of view, it will be suggested that, while usually 

overlooked or taken for granted, the international institutional architecture that has 

developed over the last century is an example of a weak form o f institutional 

cosmopolitanism. O f equal importance, however, from the naturalist perspective it 

will be claimed that law-making by the international com m unity as a whole, such as 

might bind states against or without their will, is evidence of certain universally 

applicable principles originating from a source potentially beyond the wish of 

individual states, thereby suggesting the possibility o f the developm ent o f further 

cosmopolitan legal principles which, in the words o f ^ a li, subject all forms of 

institutions to hierarchical relationships through law.

{i) International Constitutionalism

The current international institutional architecture is based prim arily on positive 

treaty law, such as the Charter of the United Nations and the Statute o f the 

International Criminal Court. W hile this fram ework is certainly supplem ented by 

“general principles of international law” of a less voluntary nature, the dense 

network of widely-accepted constitutive multilateral treaties can be seen as forming 

the basis of a global constitution of sorts.

It has been said that constitutions typically fulfil three overlapping 

functions: establishing a system o f governance; guaranteeing certain individual 

rights and, in a general but im portant way, espousing the overall ethos and values of

Simma, Bruno and Paulus, Andreas, “The ‘International Community': Facing the Challenge o f 

Globalization”, 9 European Journal o f  International Law  266 (1998), 268.
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a particular community.^’ By encompassing implicit or explicit statements about a 

society’s values, constitutions assist “in the definition of the telos of the polity”, 

whilst the rights enshrined and the system of governance adopted also reflect a 

particular ethos or telos.^^ In translating “moral law to positive law which is meant 

to both reflect the beliefs of individual participates, but also to secure these 

individual freedoms by a commitment to equal and universal obligation”, 

constitutions may be seen as the “instantiation of cooperative moral law”. 

Constitutions, in other words, transform a society into a community governed by 

law.^“* Accordingly, just as wherever there are societies there is law, the presence of 

a constitution tends to indicate the existence of a coherent community of some sort.

As suggested by Collins, for many years there have been international 

lawyers who have gone against the grain by seeking to develop radically alternative 

concepts of world order, usually involving both a certain degree of global 

governance and the imposition of the rule of law at the international l e v e l . W h i l e  

the initial impetus for such ideas was most commonly a desire to contribute towards 

a lasting peace, over time their vision expanded so as to include a form of welfare
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internationalism, whereby the domestic concerns of states would come to be 

replicated at the international level and, for some, possibly lead to the ultimate 

attainment of a worldwide federation of s o r t s . A  central element of these 

proposals, therefore, was that just as individuals came together to form cohesive 

communities within nation states, so too must nations join together under a common 

law.

An early proponent of such thinking was James Lorimer who, in his 1884 

publication. The Institutes o f the Law o f Nations, argued against the traditional 

laissez-faire conception of the international system, and the concomitant belief in 

the progressive and stabilising effects of free trade and the balance of power. Just as 

a government with legislative, executive and adjudicative powers was required 

within states, so too was it a necessity at the international level.^^ Similarly, having 

been greatly impressed by the work of the Hague Peace Conferences of 1899 and 

1907, and believing it to be a “well-known inherent law of things that a 

development once begun increases its pace as it proceeds”, in 1912, Walther 

Schlicking published a detailed blueprint for the development of international law 

into a constitutionalised, federal legal system, under the proposed the title, the
38Hague Union of States.

For the optimistic burgeoning peace movement and proponents of 

progressive internationalism of the early 1900s, the First World War came as a 

particularly shattering and surprising blow, one of the lasting effects of which was 

to engender a belief in the need for coercive sanctions as part of the international 

order, as well as a realisation of the indivisible nature of peace. More generally, as a 

result of the War, “the cosmopolitan political ideal was no longer confined to the 

scholar’s study; it was gaining currency in the meeting halls of popular
39organisations .

As early as 1916, President Woodrow Wilson foresaw the creation of a 

“common force” aimed at safeguarding the “fundamental interest of all peoples and
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all governments” by allowing for the possibility of the employment of coercion at 

the service of “a common order, a common justice, and a common peace” In his 

detailed study, Hidemi Suganami observes that amongst those planning for the 

aftermath of the War the domestic analogy played a significant influence, with one 

of main themes being the need to make international society more analogous to 

domestic society by transferring some of its principles and institutions to the 

international sphere.'^' A good example of this is to be found within the 

contributions of former US Secretary of State, Elihu Root, who argued that as a 

result of the War there was a need for a “universal formal and irrevocable 

acceptance and declaration of the view that an international breach of the peace is a 

matter which concerns every member of the Community of Nations -  a matter in 

which every nation has a direct interest, and to which every nation has a right to 

object”."̂  ̂ For Root, such a principle could be seen as directly analogous to the 

principle of criminal responsibility within states, whereby criminal acts were not 

merely of concern to the perpetrator and the victim, but to the community as a 

whole. Accordingly, as Suganami claims, one of the main pillars of the Covenant of 

the League of Nations can be seen to have originated from “an American elder 

statesman who wished to see international society organised on the same basic 

principle as that which underlies the community of individuals”/^

More indirectly, a 1927 work by Hersch Lauterpacht carefully examined 

how, with the exception of rules regarding the use of force, analogies with the 

principles of municipal law contributed to the formation of international law."^ 

Lauterpacht concluded that the development of international law was, to a 

considerable extent, co-extensive with what he termed the restoration of the

League to Enforce Peace, Enforce Peace: Proceedings o f  the f ir s t annual national assem blage o f  
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“missing-link”, or dissimilarity, between international and domestic law. The 

Covenant of the League of Nations was to be regarded as containing “m gremio, the 

elements of this development” . Rather than being viewed as a perfected, separate 

body of law, Lauterpacht favoured that international law be seen as at an incomplete 

stage of transition towards a society of states governed by the rule of law “as 

generally recognised and practiced by civilised communities within their borders”.”*̂  

As with the League Covenant, post-war planning began well before the end 

of the Second World War. In 1940, the Commission to Study the Organisation of 

Peace produced a report recommending a move from a league of nations to a more 

integrated world federation, while, in July 1941, the radical reform proposals within 

the Atlantic Charter “captured the public imagination”, inspiring responses from 

both individuals and states alike.'*^ During this period a “plethora of schemes came 

forth from the publishing houses”, offering a broad range of speculative proposals 

for world government, such as Wendell W illkie’s 1943 publication. One World, 

which, despite his having suffered a landslide defeat in the 1940 US presidential 

election, enjoyed huge popularity, selling over a million copies and becoming one 

of the fastest-selling books of its time."^^

It is against this backdrop of radically new thinking and unprecedented flux 

that the adoption of the UN Charter in 1945, the “definitive moment in the 

emergence of an international community”, ought to be considered.^^ John Keegan 

identifies the Dumbarton Oaks Conference as only the fourth, and the last, occasion 

in the modem age when “men have sat down to reorder the world”, an event on a 

par with Westphalia, the Congress of Vienna and Versailles.'*^ Perhaps going
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further, in suggesting a tripartite division of the evolution of international law, T.O. 

Elias identifies the periods from the Greek city states to around 1600, and from 

Grotius to the demise of the League of Nations, “while modem international law, 

although presaged in some ways by certain significant landmarks before the First 

World War and between the two wars, may be taken as dating from the end of the 

Second World War, particularly with the emergence of the United Nations 

Organisation”.

Both the League of Nations and the United Nations are, says Habermas, 

“major, albeit precarious and reversible, achievements on the long, hard road to a 

political constitution for world society”, such that “the constitutionalisation of 

international law has evolved along the lines prefigured by Kant toward 

cosmopolitan law and has assumed institutional form in international constitutions, 

organisations, and procedures” . '̂ Once the goal of constitutionalism is understood 

as being to “place limits on the peremptory power of the legislator -  which, in the 

system of international law, is in the first instance the states which enact law -  

through superordinate legal principles, in particular human rights”, it is “clear in 

retrospect that the vanguard of states represented in San Francisco had crossed the 

threshold to a constitutionalisation of international law”.̂  ̂ Similarly, Simma and 

Paulus make the claim that, while doubts may have persisted for some time, the UN 

Charter has now “almost universally been recognised as the constitutional document 

of the international community of states”, translating the concept of the 

international community from “an abstract notion to something approaching 

institutional reality” .̂ ^

For Habermas, three features in particular make it possible to interpret the 

Charter as a constitutional document: first, the linkage in Article 42 of the Charter 

between the prohibition on the use of force and a realistic threat of prosecution and 

sanctions; secondly, through the explicit connection of the purpose of securing
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peace with a politics of human rights, “the international community commits itself 

to the global implementation of constitutional principles that had previously been 

realised only within nation states” ; finally, the inclusive and pluralist nature of the 

UN, and the universal validity it claims for the law it enacts, as typified by Article 

103 of the Charter, satisfy “a necessary precondition for the international 

community’s claim to transform international conflicts into domestic conflicts” .̂  ̂

Thus, in addition to enshrining certain common values and governing principles, 

such as fundamental human rights, the sovereign equality of states and the 

prohibition on intervention, the UN Charter also establishes law-making processes, 

both in Article 38(1) of the Statute of the International Court of Justice, and through 

Chapters IV and V, establishing the General Assembly and the Security Council. As 

Alain Pellet has remarked, in the absence of any convenient forum for world-wide 

law making, prior to 1945 it was very difficult to determine communal consent.^^ In 

contrast, the development of the UN system has made it possible for international 

norms to be created more rapidly and with greater legitimacy than ever before. As 

Oscar Schachter describes,

“[a]s the central global forum for the international community, with the 

competence to discuss all questions of international concern, with 

institutional continuity and a constitutional framework of agreed purposes 

and principles, the [UN General] Assembly has become a major instrument 

of States for articulating their national interests and seeking general support 

for them. The concept of Assembly resolutions as expressions of common 

interests and the ‘general will’ of the international community has been a 

natural consequence. It also has naturally flowed that in many cases the 

effort is made to transform the ‘general will’ thus expressed into law. This 

trend is probably all the more deep-seated in that, implicidy. States, public 

opinion as well as lawyers, refer to the internal model, even if theoretically 

irrelevant and politically refused. Like Parliaments inside the State,
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international organisations and, especially, the United Nations General 

Assembly, represent concretely a framework for law-making”.

One particularly striking example of this law-making process is the adoption 

in 1998 of the Rome Statute of the International Criminal Court (ICC). While not a 

UN body, the Statute of the Court was negotiated at a global diplomatic conference 

which was organised by the United Nations and whose work relied heavily upon the 

International Law Commission’s draft Statute for an International Criminal 

Tribunal (1994) and draft Code o f Crimes against the Peace and Security o f 

Mankind (1996), both of which were prepared at the request of the UN General 

Assembly. The establishment of the Court, which can be seen as the completion of a 

process that began with the Nuremberg and Tokyo Military Tribunals -  which, in 

turn, marked for Habermas the beginning of the end of international law as a law of 

states -  has been described as possibly the most important institutional innovation 

since the founding of the UN itself and as forming part of a narrative “which seeks 

to reframe human activity and entrench it in law, rights and responsibilities” .̂  ̂In an 

imagined dialogue with Wolfgang Friedmann, Pierre-Marie Dupuy describes how 

the establishment of the Court could not but enthuse the proponent of cooperative 

law, and would lead him to conclude that “international law is definitely on the road 

to bringing about significant changes in structures”.̂ ® In May 2009, Bahar Idriss 

Abu Garda became the first person to voluntarily surrender himself to the Court on 

foot of an ICC summons, suggesting that the Court’s global effectiveness and norm- 

creating ability is stronger than some may have initially feared.

The ICC provides a permanent institutional framework for the exercise 

amongst States Parties of a form of universal jurisdiction, as well as providing the
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UN Security Council with a readily available court to which to refer for prosecution 

those accused of committing, anywhere in the world, any of the core crimes of 

international concern. Whilst universal jurisdiction has long been associated with 

the forms of customary international law that will be considered below, the 

establishment of the Court not only added a criminal law element to the existing 

voluntarist international institutional architecture, it also established a universal 

code of criminal law which, in and of itself, represents a remarkable piece of 

international law-making.

Like Dupuy suggests, for Adeno Addis the application of universal 

jurisdiction is both regulative of conduct and constitutive of structures, “creating an 

international community of interest while also regulating the behaviour of certain 

actors within that community”. I n d e e d ,  like the rule of law, jurisdiction more 

generally is “not just about getting the substantive or procedural question right, but 

it is also ‘an expression of a sense of ourselves as a single historical community’. ... 

[TJhe crimes that give rise to universal jurisdiction properly so called are 

simultaneously constitutive and expressive of the international community at given 

historical moments” .̂ '’ Adopting Benedict Anderson’s language, by assuming the 

existence of a community while simultaneously constituting that community, 

universal jurisdiction can be seen as one process through which we imagine the 

international community as a community of interest, thereby outlining “the contours 

of a community which is otherwise difficult to define” .̂ * The notion of core crimes 

of international concern “endows the idea of humankind with the depth of solidarity 

of which it has never been certain”, while defining the perpetrators of such crimes 

“is simultaneously defining a category, a community, which stands threatened by 

this evil” .̂ ^

In its constitutive function, Adeno righdy suggests that the application of 

universal jurisdiction is cosmopolitan in two respects. First, in what he terms 

“individualist cosmopolitanism”, universal jurisdiction seeks to capture “the essence 

of the individual across cultures and social locations” , or those “aspects of the
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individual that transcend the particular community within which that individual is 

located and by which he is defined” .̂  ̂ Secondly, by seeking to cultivate an 

international community through imagining and fostering “connections and 

affiliations among individuals and groups that transcend the traditional political 

communities known to and defined by traditional international law”, universal 

jurisdiction is also engaged in a form of “communitarian cosmopolitanism”. In both 

versions, the cosmopolitan element suggests that, for certain purposes, not only do 

human beings form a single moral community, but that, as a result of that 

community, individuals owe one another certain transnational obligations.^"^

Noah Feldman draws a similar distinction, suggesting two possible 

justifications for universal jurisdiction. As is done in the Princeton Principles on 

Universal Jurisdiction, it may be put forward that universal jurisdiction is a tool for 

vindicating “the fundamental interests of the international community as a whole” .̂  ̂

Alternatively, it may be argued that in order to be regarded as a legitimate legal 

system, any legal system must satisfy certain basic moral requirements which are 

capable of justifying subjecting individuals to its coercive jurisdiction. The very act 

of establishing a legal system that exercises coercive power, suggests Feldman, 

subjects the legal system itself to certain moral duties, one of which is a duty not to 

make morally arbitrary distinctions between persons, such as only prosecuting 

nationals who are suspected of committing genocide, but not non-nationals. 

According to this approach, the justification for universal jurisdiction,

“would derive from the cosmopolitan insight that the moral significance of 

persons or actions should not depend on accidents of place. In other words, 

it would be morally arbitrary to exempt some persons from legal regulation 

just because of where they happened to live or where they happened to be 

when the system encountered them. ... [T]he argument rests not on the 

notion that some wrongs are so grave that they must be unlawful, but rather 

on the proposition that actually existing legal systems must address grave 

wrongs that come before them if they are to justify their existence. ... Those

“  Ibid., 144.

Ibid., 144.

Program in Law and Public Affairs, Princeton Principles on Universal Jurisdiction, Princeton 

University Press, Princeton, 2001, 23.

308



wrongs may be sanctioned, not because their doers have agreed to be bound 

but because it would be morally illegitimate for a just legal system to let 

them pass unpunished.”

In seeking to temper the potentially far-reaching consequences of this 

approach, Feldman introduces a degree of complementarity to the application of 

universal jurisdiction, suggesting that in assessing the legitimacy of legal systems it 

is appropriate to take a composite picture of all national legal systems in order to 

consider whether the collective set is legitimate or not. Such an approach would 

prevent arbitrariness by ensuring the global reach of the law and ruling out any 

jurisdictional gaps. The reason for this “minimalist legal cosmopolitanism” is not 

that national legal systems are in a political association with one another, but rather 

is due to the fact that they “coexist in the world and that their moral legitimacy 

cannot adequately be assessed in isolation”.̂  ̂ Through the complementarity regime 

enshrined in Articles 1 and 17 of the Rome Statute, the ICC is a clear example of 

minimalist legal cosmopolitanism in action.

The foregoing demonstrates that, while often overlooked, positive 

international law as created since the 1945 onwards, does in fact contain a number 

of cosmopolitan elements, such as would be enthusiastically welcomed by 

cosmopolitans of the nineteenth and early twentieth century. For example, among 

the best known of works promoting a form of universal law remains World Peace 

Through Law, published in 1959 by Grenville Clark and Louis Sohn, and 

considered “one of the most carefully drafted constitutions for an imagined world 

authority ever set down on paper” .̂ * Essentially, the book is a work of institutional 

cosmopolitanism, arguing in favour of a legislative General Assembly so as to 

provide a form of global democracy of the kind currently called for by the likes of 

Held and Archibugi. Such legislation would not be a source of international law, but 

rather would constitute “world law” directly binding upon individuals and
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government officials.^® In addition, Clark and Sohn suggest a symbolic “United 

Nations citizenship” in order to help foster a sense of loyalty to global institutions. 

What is remarkable about the UN Charter, and so often overlooked, is the extent to 

which it provides a global institutional framework which, although failing to meet 

the demands of strong institutional cosmopolitans such as Clark and Sohn, is 

nevertheless clearly recognisable to them, and provides a firm foundation for their 

wider ambitions. As Siegfried Schieder describes,

“There is a striking universal impulse in the design of an institutionally 

liberal world system in which the UN is raised to the rank of a written 

‘constitution’ of the international community. Through the recognition of 

universal international law the states become members of the universal 

international legal community. The universalist conception of international 

law goes back to Stoicism and the Christian theory of mankind. It arose 

from the extension of the Aristotleian natural law theory, previously 

confined to the Polls, which saw the whole of mankind as a unity bound by 

natural law. It reached its acme in W olff and his concept of the community 

of states as clvltas maxima. ... It is accordingly not surprising if the 

preamble to the UN Charter, which starts with the words, ‘we, the peoples of 

the United Nations’, is interpreted in Kant’s spirit.” ™

(II) Jus Cogens and Obligations Erga Omnes

No discussion of the juridical nature of the international community would be 

complete without mention of the concept of obligations erga omnes which, in the 

words of the ICJ’s 1970 judgment in the Barcelona Traction Case, are owed to “the 

international community as a whole”.’ ’ The Court’s institution of the category of
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obligations erga omnes has been said to have been triggered by the related concept 

of jus cogens, as set out in Article 53 of the Vienna Convention on the Law of 

Treaties of 1969. According to that Article, a treaty is void if, at the time of its 

conclusion, it conflicts with a peremptory norm of general international law, as 

understood as “a norm accepted and recognised by the international community of 

States as a whole as a norm from which no derogation is permitted and which can 

be modified only by a subsequent norm of general international law having the 

same character” . Furthermore, Article 64 provides that if a new peremptory norm of 

international law emerges, any existing treaty which is in conflict with that norm 

becomes void and terminates. According to Gordon Christenson, close to the heart 

of the concept of jus cogens,

“lurks the embryonic notion of a world public order not exclusively 

controlled by nation-states, one that is foundational, guarding the most 

fundamental and highly-valued interests of international society. ... [TJhe 

idea carries a potential vision of integrating norms basic to a cosmopolitan 

world order where a modicum of humaneness and security might temper the 

prescriptions of States in response to convulsions of rapid change and 

violence.”

Together, Articles 53 and 64 can be seen as reaffirming within international 

law a distinction between rules which are mandatory and imperative in all 

circumstances (jus cogens) and those rules which “merely furnish a rule for
73application in the absence of any other agreed regime” (jus dispositivium). Their 

adoption, suggests Christos Rozakis,

“marks the culmination of a slow but consistent process towards the 

realisation by the international community of States of the undisputed
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existence of some common social aims. They actually express in legal terms 

what for a number of years was solely expressed in sociopolitical terms 

through the reinforcement of the international organisation, the positive 

attitude of states in confronting questions involving common interests and 

goals and their habitual abstention from flagrant violations of rules of law 

generally considered as the cornerstone of international peaceful 

relations.”’"̂

Crucially, unlike national legal systems where peremptory norms are not 

usually of a constitutional status, it can be convincingly argued that the presence of 

peremptory norms binding upon states qua lawmakers is indicative of certain 

constitutional principles. As Alexander Orakhelashvili explains,

“in national law, jus cogens and constitutional norms can be distinguished, 

even if they overlap in substance, because constitutional norms establish the 

overall framework for legislative and administrative regulation while 

peremptory norms relate to private contracts. In the decentralised 

international legal system, agreements expressly or tacitly concluded by 

individual States are the primary source of positive law. Peremptory norms, 

prevailing over such agreements, necessarily implicate a constitutional 

element. Given that individual States appear in international law as law

makers, the concept of jus-cogens resembles conceptually not merely 

peremptory norms limiting the contractual freedom of legal persons but also 

the constitutional limitations in terms of what the law-makers can freely 

enact. Such constitutional character of a norm is a matter of the substance of 

that norm, whether enshrined in written or unwritten sources of law.”

Propounding a potentially wide-ranging external obligation. Article 41(1) of 

the International Law Commission’s Article on State Responsibility further builds 

upon the concept of erga omnes so as to provide that states shall cooperate to bring

Rozakis, Christos, The Concept o f  Jus Cogens in the Law o f  Treaties, North-Holland, Amsterdam, 

1976, 6.
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to an end through lawful means any serious breach by a state of an obligation 

arising under a peremptory norm of general international law. The obligation is 

described by the Commentary as a positive duty upon all states to cooperate in a 

joint and coordinated effort to counteract the effects of the breach/^ Thus, for 

example, having reaffirmed that the right to self-determination is of an erga omnes 

character, in its advisory opinion on The Legal Consequences o f the Construction o f  

a Wall in the Occupied Palestine Territories, the ICJ observes that it is for all states 

“to see to it that any impediment, resulting from the construction of the wall, to the 

exercise by the Palestinian people of its right to self-determination is brought to an 

end”7̂

Two clear principles emerge from the notions of jus cogens and obligations 

erga omnes. Using Koskenniemi’s terminology, if ju s  cogens are primarily seen as 

descending or non-consensual principles or rules, an emphasis is placed on their 

universal character and they are seen to have much in common with the tradition of 

natural law. As Cavallar notes, although natural law is no longer generally accepted 

as a legitimate source of international law, “there have been some conscious 

attempts in the twentieth century to recover some of the universalist visions of the
78natural lawyers” , particularly as regards the sources of international law. It 

appears to Cavallar that, for historical as well as systematical reasons, jus cogens 

can be seen as containing elements traditionally associated with natural law. 

Suggesting that we may be entering the future walking backwards, it is observed 

that,

“[w]hen contemporary international lawyers are worried by a number of 

borderline questions and find themselves in a quandary, their predicament 

resembles that of the natural lawyers, at least since Grotius. ... We may be 

closer to the natural lawyers than we think. It is as if in a process of 

collective learning, people in the twentieth century somewhat overcame the

Crawford, James, The International Law C om m ission’s A rticles on State R esponsibility, 

Cambridge University Press, Cambridge, 2002, 249.
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shortcomings o f the late nineteenth century international legal theory, and 

partially returned to older concepts.”

Functionally, says Cavallar, peremptory law is so fundamental that without

it, the legal fabric o f the international community would collapse. Similarly, for

Hersch Lauterpacht, the very notion of international law, or of an international

community under the rule of law, is dependent upon the assumption that there exist

rules of international law of universal validity binding, not only upon all states, but
80upon all subjects of international law.

In a clear echo of Vattel’s claim that “all treaties and customs contrary to the

necessary law of nations are unlawful” , as the ILC’s Second Special Rapporteur on

the Law of Treaties, in 1953 Lauterpacht proposed a version of Article 53 which

provided that a treaty, or any o f its provisions, is void if its performance involves an

act which is illegal under international law and if it is declared to be so by the
8 1International Court of Justice. The test of illegality was not merely inconsistency 

with customary international law, but rather “with such overriding principles of 

international law which may be regarded as constituting principles of international 

public policy” . Importantly, such principles of international public policy “need not 

necessarily have crystallised in a clearly accepted rule of law”, but rather it would 

suffice that they be “expressive o f rules of international morality so cogent” that 

they would be considered as forming part of the general principles of international 

law as referred to in Article 38(1) of the ICJ Statute.*^ According to this, descending 

view, “while consent gives authority to ju s  dispositivium, ju s  cogens is founded on a
g o

deeper moral consensus, and is merely illustrated by such acquiescence” .
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Alternatively, by emphasising the ascending or consensual nature of jus  

cogens, one is reaffirming the ability of the international community as a whole to 

give concrete expression to its collective will. Thus, for instance, jus cogens norms 

have been described by the German Federal Constitutional Court as being “firmly 

rooted in the legal conviction of the community of nations” . A s  Christian 

Tomuschat puts it, “the recognition of a distinct category of rules of jus cogens 

provides the most tangible proof of the existence of an international community 

grounded on axiomatic premises other than State sovereignty” .*̂  Such an 

understanding is favoured by Jonathan Chamey, who suggests that when 

particularly vital interests are at stake, states, through the international legal system, 

determine that notwithstanding some objections, for moral, political or practical 

reasons a rule of law shall be established from which no exceptions will be 

tolerated.*^

It also ought to be remembered that it was during the period between 1945 

and 1970 that the concepts of jus cogens and erga omnes were reinvigorated and 

given a key place within the institutional architecture of the new international order. 

Thus, for Charney, it was the adoption of the UN Charter and the conduct of the 

Nuremberg trials which led directly to the evolution of a system which incorporated 

the principle that universal, non-derogable rules may be established.*^ As Jochen 

Forwein describes,

“[t]he notion of ju s cogens became essential for the understanding of 

international law at a time when it was again realised that the individual and 

arbitrary agreement of States cannot be the highest value in the international 

community, and that the goal of preserving peace and protecting peoples and 

individuals presupposes the recognition of some basic values. As Immanuel
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Kant wrote as far back as 1785, the idea of a peaceful community of nations 

is not only an ethical but also a legal principle because of the limited space 

available on the globe. ... With public international law developing into 

much more than a law of bilateral and multilateral treaty relationships the 

threshold to a constitutional structure has long been crossed.”

It may be suggested that, regardless of whether the affirmation of a new jus  

cogens norm is considered declaratory (descending) or constitutive (ascending), 

each occasion on which it occurs furthers the constitutionalisation of international 

law and thereby strengthens the ties that bind the international community together. 

In this sense, peremptory norms are constitutive of the international legal order, 

simultaneously carrying out the reciprocally reinforcing roles of being the “decisive 

symbols of the international legal order and its constitutive provisions” .*̂

As with the developments in positive international law outlined above, jus  

cogens and obligations erga omnes can be seen as forming a central part of what 

Alexander Wendt terms “collective identity formation”, put forward as a partial 

response to Linklater’s call for a “sociology of international community” .̂ ” Once 

identities and interests are always regarded as being in a process during interaction, 

it becomes apparent that, whether as “an unintended consequence of actions carried 

out merely to realise self-interests or as a result of a conscious strategy of collective 

self-transformation”, an evolution of cooperation might lead to an evolution of 

community. Accordingly, as Thomas Franck puts it, “while orthodox explanations 

of cooperative behaviour tend to proceed from the a priori assumption of a 

community of shared loyalties and common identity, it is at least plausible to see the
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emergence of cooperative practices as the progenitor of a gradually-emerging 

common loyalty, shared identity, and sense of community” . '̂

It is suggested that the development of international law from 1945 to the 

present, both through positive international law such as the UN Charter and the 

Statute of the International Criminal Court and through the elaboration of jus  

cogens norms and the clarification of the effects of obligations erga omnes, can be 

seen as an exercise in collective identity formation, whereby through teaching 

others and themselves to cooperate, states “are simultaneously learning to identify
92with each other -  to see themselves as ‘we’ bound by certam norms”. In so domg, 

modern international law can be seen as moving in a direction towards international 

legal cosmopolitanism, placing ever greater emphasis on the principles of 

universality and generality, and moving from a regime of strictly internal obligation 

to one entailing limited external obligations. The following section will consider a 

further development that is very much related to the constitutionalisation of 

international law, namely the rise of the individual as the discipline’s primary unit 

of concern.

6.3 The Individualisation o f International Law

The second concept to be examined is the suggestion that, increasingly, the focus of 

international law’s ultimate concern is not the state, but the individual. This process 

has been described as the individualisation of international law, and two particularly 

striking examples of this trend are the recent doctrines of Human Security and the 

Responsibility to Protect (“RtoP”). As will be seen below, the individualisation of 

international law is a key component of international legal cosmopolitanism and is, 

perhaps, the area of international law that has been most influenced by 

cosmopolitan concerns. It will be seen that, as with cosmopolitanism, human 

security can be understood in both strong and weak terms, the strength of the 

doctrine depending on the extent to which it is considered to entail external or 

common responsibilities. It will also be argued that, although recent developments

Franck, Thomas, “Community Based on Autonomy”, 36 Colum bia Journal o f  Transnational Law  
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in the area of RtoP are susceptible to a strong cosmopolitan critique, its overall 

normative contribution points in the direction of the further cosmopolitanisation of 

international law through the creation of more robust external obligations.

According to Rosalyn Higgins, because it stipulates that obligations are 

owed directly to individuals, the special branch of international law characterised as 

human rights law is “strikingly different from the rest of international law”, which 

is concerned with governing relations between states, not people.^^ Because it is to 

their own government that individuals will look for their most basic needs, and from 

their own government that individuals most often need protection, there was, claims 

Higgins, a necessity for the development of a specific body of international law that 

was capable of piercing the veil of sovereign exclusivity to a limited extent.

In a recent work, however, Mark Gibney has strongly criticised this 

traditional understanding of human rights protection, which is based upon the idea 

that individuals are provided with sufficient protection once states enter into 

international legally binding commitments to guarantee the basic needs and 

fundamental rights of their own citizens. Whilst, as a result of the development of 

human rights law, international law is now capable of understanding wrongs 

committed by a state against its own population, “it remains almost completely 

incapable of addressing ‘wrongs’ that a state has carried out against people in 

foreign lands”.̂ "̂  Put another way, “[wjhile international law has tended to recognise 

how one state can directly harm another state, it has been slow in understanding 

how one state can indirectiy harm, not so much another state, but the citizens of 

another state”.̂ ^

Arguing for a rejection of the dominant thinking that regards a state as 

having absolutely no obligations beyond its own borders, Gibney claims that human 

rights law has “evolved into something it was never intended to become. Rather 

than being based firmly on universal principles and values, ‘human rights’ has 

instead become parochial, territorial, and ultimately self-serving. Much worse, and

Higgins, Rosalyn, P rocess and Problem s, Clarendon Press, Oxford, 1994, 95.
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in large part as a result o f this approach, ‘hum an rights’ has offered almost none of 

the protection that it promises or that its fram ers intended.”^̂  In particular, the 

transform ation o f the responsibility o f a state to provide the minimum conditions 

necessary for its citizens to lead dignified lives, from  a “prim ary” to a “sole” 

responsibility, is suggested to be no less than a perversion of international human 

rights law.^^ Despite their proclaim ed universality and express provisions 

establishing extraterritorial obligations, in practice “there is very little about
98international hum an rights law that truly is ‘international’” .

Although the argument put forward by Gibney takes the form of a radical 

critique, by identifying the dangers in adopting a narrow and state-centric 

understanding of human rights protection, it serves a useful purpose. W hereas 

Higgins depicts human rights as a specific exception to the general principles of 

international law, Gibney is anxious to draw attention to the universal nature of 

human rights, which is so often overlooked in practice. For him, human rights law 

not only permits a level o f intervention necessary to prevent the abuse o f negative 

rights by a state against its own people, it also creates positive, external obligations 

for all states. The elaboration of such external obligations is a key concern of 

cosmopolitan approaches to international justice.

In the previous chapter, a distinct hum anist turn in critical thought was 

identified, illustrated by an em erging reconstructivist trend amongst traditional 

deconstructivists such as Rorty and Derrida. As Ian W ard has suggested, the 

“haughty disdain for sensibility” that characterises much legal debate is com ing to 

be replaced by a more compassionate jurisprudence with a greater concern for 

responsibility towards others. Indeed, Thomas Franck has put forward the thesis 

that, at the end of the twentieth century, individualism  has emerged as the 

increasingly preferred alternative to “self-defmition imposed by nationalism ’s 

genetic and territorial imperatives” .̂  ̂ A renewed hum anist concern is particularly 

evident in the field of international law where, as described above, the past two 

decades have seen repeated calls for a recalibration o f state sovereignty so that the
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rights of individuals might be better protected. When the UN Charter is read today, 

suggested Kofi Annan in 1999, “we are more than ever conscious that its aim is to 

protect individual human beings, not to protect those who abuse them”.'*®

Contrary to the depiction by Higgins, therefore, developments in the field of 

human rights law have spread out and contributed towards influencing the wider 

discipline in this direction. Indeed, the claim has recently been made that, rather 

than being regarded as a form of lex specialis, international human rights law is, in 

fact, lex generalis -  “a ‘cross-cutting’ theme per excellence ... [that] does not easily 

fit into the conception of international law as a series of vertical silos of law”.'®* For 

Michael Reisman, the international protection of human rights has been raised to 

“an imperative level of international law”.'°^ As he has observed in the context of 

considering changes to the concept of sovereignty, human rights are,

“more than a piecemeal addition to the traditional corpus of international 

law, more than another chapter sandwiched into traditional textbooks of 

international law. By shifting the fulcrum of the system from the protection 

of sovereigns to the protection of people, it works qualitative changes in 

virtually every component. Many of the old terms survive, but in using them 

in a modern context, one should bear in mind Holmes’s lapidary dictum: ‘A 

word is not a crystal, transparent and unchanged; it is the skin of a living 

thought and may vary greatly in colour and content according to the 

circumstances and the time in which it is used.’ ... Precisely because the 

human rights norms are constitutive, other norms must be reinterpreted in 

their light, lest anachronisms be produced.”
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One particular context in which sovereignty m ust be reconsidered is against 

the backdrop o f the powerful new concept o f “human security” , confidently 

predicted by the 1994 Human Developm ent Report as being “likely to revolutionise 

society in the 2 T ‘ century” and described by Secretary-General Annan as capturing 

“in the broadest sense, the United N ations’ cardinal mission” . A s  succinctly put 

by Bill M cSweeney, in order for any approach to security to make sense at the 

international level, it must first make sense at the level of the individual, with the 

result that “ [i]t would be absurd to postulate a subject o f security other than 

people” . Barbara von Tigerstrom  has righdy explained how this shift from a 

state-centred to a hum an-centred approach to security is closely linked to a 

“particular view o f the relative moral value of states and individuals, and of the 

value of individuals in relation to each other” . B e c a u s e  the m anner in which we 

choose to understand security is at least partly based upon broader views about 

society and on the morality o f the kind o f policies a concept can be used to justify, it 

follows that attempts to redefine security have potentially significant implications 

for law generally, and for international law in p a r t i c u l a r . I n d e e d ,  for Anne-M arie 

Slaughter and W illiam Burke-W hite, it is the progressive individualisation of 

international law that has made it possible for a principle o f civilian inviolability to 

be elevated as a foundational safeguard for international security."’*

The role of the individual in international law has long been a them e of 

debate amongst international lawyers, with a constant vocal minority calling into 

question the traditional Benthamite understanding that its sole function is to regulate 

interstate relations. For Hersch Lauterpacht, the “essential identity” drawn between 

rules governing individuals and rules governing states was one of the m ost decisive
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features of the teachings of Hugo Grotius. Importantly, this Grotian analogy is not 

based on the fact that states are like individuals, but rather, that states are composed 

of individuals:

“The individual is the ultimate unit of all law, international and municipal, 

in the double sense that the obligations of international law are ultimately 

addressed to him and that the development, the well-being, and the dignity 

of the individual human being are a matter of direct concern to international 

law.”

As far back as 1919, the Institute of International Law adopted a declaration 

of the international rights of man, prefiguring the human rights movement and 

pushing the individual forward as a legitimate subject of international law. For 

Myres McDougal, writing in 1953, it was becoming increasingly recognised that the 

promotion of an international law of human dignity would require “both the 

conferring of new direct access by the individual qua the individual, to arenas of 

authority in intergovernmental organisations for vindication and securing his 

interests and the imposing of new duties and sanctions directly upon individuals, 

unshielded by ‘acts of state’ and superior orders, to make them responsible 

participants in the world power process”. S u c h  is the extent to which this 

humanist turn was embraced by international lawyers that, by the early 1990s,

“[i]t was gradually discovered -  with some surprise that it had taken so long 

-  that the State which had for long been the exclusive and sacrosanct subject 

of international law, is in the last analysis ... no more than a community of 

human beings and that the international community is no more than a 

community of peoples. This discovery restores to international law its 

essential finality which is the service of human beings. ... International law 

thus shows many clear indications of progressively becoming the law of a
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world community of human beings and peoples, transcending its evident and 

abiding inter-State basis.” ' ' '

One striking judicial expression of this individualisation of international law is to be 

found within a 1995 judgment of the Appeals Chamber of the International 

Criminal Tribunal for the Former Yugoslavia, in which it is noted that,

“the impetuous development and propagation in the international 

community of human rights doctrines, particularly after the adoption of the 

Universal Declaration of Human Rights in 1948, has brought about 

significant changes in international law, notably in the approach to problems 

besetting the world community. A State-sovereignty-oriented approach has 

been gradually supplanted by a human-being-oriented approach. Gradually 

the maxim of Roman law hominum causa omne jus constitute, est (all law is 

created for the benefit of human beings) has gained a firm foothold in the 

international community as well.”

The cosmopolitan nature of this trend has been explained by Kok-Chor Tan 

as a process whereby the “morality of states” doctrine that has dominated 

international relations, and according to which states, rather than individuals, are 

regarded as “the basic moral subjects for the purpose of global justice”, is 

increasingly being seen as outmoded and unable to withstand close scrutiny."^ As 

Tan describes, there is a growing acceptance of the view that,

“[a] cosmopolitan approach which takes individuals to be morally ultimate 

in both domestic and global contexts, seems more plausible and consistent 

with our modem sensibilities about the moral relationship between 

individuals and collectivities. We are moved by global injustices in the first 

place because of the pain and suffering inflicted on individuals rather than
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by the suffering of some abstract collectivity like the state. Thus, a theory of 

international justice that treats states as basic in this way shoulders 

considerable metaphysical burdens of proof.”

Indeed, according to Pauline Kleingeld, it has now become possible to 

distinguish between legal agreements regarding states and their citizens and other 

agreements that invest individuals, as individuals, with rights and responsibilities, 

such that “in effect, international law now includes the category of rights that Kant 

subsumed under the title of cosmopolitan law”.''^  As potent illustrations of this 

growing trend, the examples of the Human Security doctrine and the 

“Responsibility to Protect” will be considered in some detail. The powerful new 

concept of the Responsibility to Protect is a subset of the much broader notion of 

human security, and is currently undergoing intensive efforts to operationalise a 

theory of external obligation into effective, practical measures.

(i) The Human Security Doctrine

Originally adopted by constructivist theorists of international relations, the idea of a 

“norm entrepreneur” has more recently found its way into thinking about 

international law. In introducing the concept to the legal field, Cass Sunstein noted 

that, because people often act in accordance with norms that they wish were 

otherwise, it is possible for a particular state of affairs to persist even though there is 

widespread opposition to it.*'^ By exploiting a suppressed well of private 

dissatisfaction, through a series of actions norm entrepreneurs are occasionally able
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to bring about a “tipping point” or “norm cascade” which leads to rapid, large-scale 

social change. The tools available to such entrepreneurs include “(a) signalling their 

own commitment to change, (b) creating coalitions, (c) making defiance of the 

norms seem or be less costly, and (d) making compliance with new norms seem or 

be more beneficial”."^ Building upon this, Harold Koh has specifically sought to 

develop the concept within the realm of international law by putting forward the 

related category of “transnational norm entrepreneurs”, whose work is assisted by 

“governmental norm sponsors” and “transnational issue networks” ."^

In previous chapters it has been seen that traditionally, the essence of state

sovereignty is regarded, in the words of Robert Lansing, as the very absence of

responsibility, such that individual states have no purposes beyond themselves.*'^

Earlier in this chapter, however, it was observed that the 1990s saw an

unprecedented questioning of these founding principles. It is possible to identify a

small number of individuals, transnational norm entrepreneurs and governmental

norm sponsors, who have led this quiet revolution in our normative understanding

of state responsibility and external responsibilities. Prominent amongst these would

be both Mahbub ul Haq, the pioneer of the Human Development Report and the

Human Development Index and a leading proponent of the “universal, global and

indivisible” concept of human security, and Amartya Sen who, as was seen in

chapter one, developed the capabilities approach to human rights and would go on
120to co-chair the work of the Commission on Human Security.

In propounding a theory of human security for the first time, the 1994 

Human Development Report called for a “profound transition in thinking” aimed at 

broadening the narrow interpretation of security as merely the protection of a
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territory from external aggression. Such a restrictive interpretation was 

unsatisfactory due to the fact that it overlooked,

“the legitimate concerns of ordinary people who sought security in their 

everyday lives. For many of them, security symbolised protection from the 

threat of disease, hunger, unemployment, crime, social conflict, political 

repression and environmental hazards. ... For most people, a feeling of 

insecurity arises more from worries about daily life than from the dread of a 

cataclysmic world event.”

As reflected in its principal definition of seeking to “protect the vital core of 

all human lives in ways that enhance human freedoms and human fulfilment”, the 

concept of human security clearly builds upon many of the conceptual advances 

already made by the capabilities a p p r o a c h . T h e  new doctrine added to this, 

however, a strong emphasis on three particular elements, two of which are essential 

features of cosmopolitan thought: interdependence, individualism and common 

responsibility.

The first element of the human security approach is a strong emphasis on the 

interdependency of peoples and on the interconnectedness of security and 

development that reaches directly back to Franklin Roosevelt’s 1941 State of the 

Union Address, the Atlantic Charter and the founding of the United Nations. 

Indeed, the 1994 Human Development Report quotes from US Secretary of State 

Edward Stettinius’ reaction to the conclusion of the San Francisco Conference, and 

his remarks that, having established the UN, the battle for peace must now be 

fought on two fronts:

“The first is the security front, where victory spells freedom from fear. The 

second is the economic and social front where victory means freedom from 

want. Only victory on both fronts can assure the world of an enduring peace 

.... No provisions that can be written into the Charter will enable the

United Nations Development Programme, Human Development Report 1994, Oxford University 

Press, Oxford, 1994, 22.

Commission on Human Security, Human Security Now, New York, 2003, 4.
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Security Council to make the world secure from war if men and women
1have no security in their homes and their jobs.”

In this way, the human security approach can clearly be seen to accord with 

radical liberalism’s concern with material consequences, in addition to formal 

causes, and its desire to ensure that the material ends of politics progressively gain 

greater consideration and become increasingly important to the realisation of 

justice.

Secondly, alongside the recognition of, and focus on, the interdependency of 

states and the need for cooperation in facing global threats, it is equally apparent 

that, as with cosmopolitanism, the concept of human security takes the individual as 

its primary unit of concern. As Shahrbanou Tadjbakhsh explains,

“human security’s contribution to security studies was to designate the 

individual(s) rather than the State as the ‘referent object’ of security, 

although this did not abrogate the security of a State, which, in turn, can 

protect its individuals. With human security, the individual became the 

ultimate actor to be taken into account: his/her security was the ultimate goal 

to which all instruments and peripheral actors were subordinated. ... Human 

security redirected the focus to the well-being of people: there no longer is a 

raison d ’etat beyond the raison d’etre of the security of people. This shift 

called for a wider ethical concern in international politics: the insecurity of 

individuals anywhere in the world should take precedence over State 

sovereignty. The approach offered the definition of an end point towards 

which all politics has to strive, that is, the ethics of ultimate ends, which 

holds a transformational potential for actors and institutions at all levels of 

international governance.”

Thus, for instance, Sabina Alkire considers that the human security approach 

“parallels the movement in economic development and international law to shift the

Ibid., 24.

Tadjbakhsh, Shahrbanou, “Mahbub ul Haq’s Human Security Vision: An Unfettered Dream?”, in 

Haq, Khadija and Ponzio, Richard eds.. Pioneering the Human D evelopm ent Revolution, Oxford 

University Press, Oxford. 2008, 112, 118.
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emphasis from instrumental objectives (such as growth, or state rights) to human 

development and human rights. In doing so the human being becomes the ‘end’ of 

development, not only as a ‘means’ to increased economic productivity or legal
125

coherence, and these activities in turn become ‘people-centred’.”

According to a state security logic, or a concern solely for mutually 

beneficial cooperation as is contained within the first element, actions to protect the 

security of foreign populations are justified instrumentally, in that ultimately they 

are also considered beneficial to the security of the assisting state. In contrast, for 

Alkire, the human security approach addresses all people, regardless of their 

nationality or location. This viewpoint encapsulates the third and final element of 

the human security approach, and is perhaps the most important element for 

proponents of cosmopolitan approaches to international affairs. For many, the 

human security approach “implies some form of common responsibility for the 

security of all people in all parts of the world”.A c c o r d in g  to this understanding,

“[i]f we value the security of individuals, and we know that we cannot 

always rely on people’s own governments to keep them safe, it would seem 

to follow that there must be some international aspect to protection within 

the framework of human security. Some degree of common responsibility 

must be accepted if human security is to be adequately protected. To put it 

another way, the security responsibilities of each state would extend, at least 

in some instances and to some degree, to individuals over whom it does not 

have jurisdiction.”

Just as there is a weak and a strong form of cosmopolitanism, and a 

conservative and a radical liberalism, von Tigerstrom identifies within the discourse 

on human security both a “strong” and a “weak” version, depending upon the extent 

to which emphasis is placed upon a common responsibility for human security.

Alkire, Sabina, “Conceptual Framework for Human Security”, 16 February 2002, 3, available at 

<www.humansecurity-chs.org/activity/outreach/frame.pdf>.

Tigerstrom, Barbara von. Human Security and International Lm w , Hart Publishing, Oxford, 2007,

55 .

Ibid., 55. Emphasis added.

Ibid., 56.
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For those who regard human security as entailing certain external obligations, the 

doctrine has an “explicit cosmopolitan orientation” and “obvious cosmopolitan
129traits” . As with cosmopolitanism, the strong version of human security posits the 

individual as the ultimate unit of concern, a concern which applies universally to all 

persons equally and with global force. For von Tigerstrom herself, enlightened self- 

interest based upon a recognition of our interdependence and mutual vulnerability is 

both an insufficient basis for the doctrine of human security, and does not entirely 

fit well with its normative foundations. As she persuasively argues,

“[i]f we look at the analyses and policy agendas that have been grounded in 

the concept of human security, it is clear that concern with human security 

commonly extends ... to threats affecting distant individuals, including in 

situations where there is no significant impact on security ‘at home’. The 

ways in which human security has been used in contemporary discourse 

suggest that ... human security ‘addresses all people’ .... [T]he human 

centred-approach inherent in the concept is implicitly egalitarian, in that it 

gives equal weight to the security of all individuals in a society .... At the 

global level, this egalitarian orientation leads more logically to a sense of 

common concern based on equal value and concern, rather than self-interest. 

In this view, all human beings have inherent and equal moral worth, so their 

security is intrinsically and equally important, and should be ensured, if 

necessary, through international cooperation.”

Following a careful analysis, von Tigerstrom concludes that despite some

expected ambivalence remaining, the fact that repeated concerns are expressed as to

the failure of states to protect their own citizens suggests that the human security

approach does indeed imply that “rights, responsibilities and moral claims have 
1 1global scope”. Moreover, she comes to the view that “precursors and parallels to 

the central elements of human security can be identified in existing international

Fossum, John Erik, “G idsland  and Human Security”, 61 International Journal 813 (2006), 816, 

821.

Tigerstrom, Barbara von. Human Security and International Law, Hart Publishing, Oxford, 2007, 

56-57.

Ibid., 58.
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law”.‘^̂  Sen, too, appears to regard the imposition of corresponding duties as one of 

the particular advantages of seeing human security as a class of human rights. In a 

typically measured tone. Sen distinguishes between “perfect obligations”, which 

impose specific demands on particular agents, and “imperfect obligations”, which 

create a more general demand on all those who are in a position to help, or as Philip 

Alston puts it, which attach to the “undifferentiated international community” . I n  

order to give effectiveness to the human security doctrine it is necessary, not only to 

consider the fulfilment of perfect obligations, but also to explore “why people in 

general, who are in a position to help reduce insecurities in human lives, have a 

common -  though incompletely specified -  duty to think about what they can 

d o ” .''^

Whilst an internal concept of obligation remains very much the norm within 

international law, certain external legal obligations do in fact exist, some of which 

are closer to being perfect obligations than the imperfect obligations to cooperate 

that are to be found, for example, within Article 56 of the UN Charter, Article 2 of 

the International Covenant on Economic, Social and Cultural Rights, Article 89 of 

Additional Protocol I to the Geneva Conventions or Article 4 of the Convention on 

the Rights of the C h i l d . O n e  such example obligation might be considered the

Ibid., 62.

Sen, Amartya, Commission on Human Security, Human Security Now, N ew  York, 2003, 9; 

Alston, Philip, “Ships Passing in the Night: The Current State o f the Human Rights and 

Developm ent Debate Seen Through the Lens o f the Millennium D evelopm ent Goals”, 27(3) Human 

Rights Q uarterly  755 (2005), 111.

'^Ubid.

Article 56 o f the United Charter reads: “A ll Members pledge them selves to take joint and 

separate action in co-operation with the Organization for the achievement of the purposes set forth in 

Article 55.”

Article 2(1) o f the International Covenant on Economic, Social and Cultural Rights reads: “Each 

State Party to the present Covenant undertakes to take steps, individually and through international 

assistance and co-operation, especially econom ic and technical, to the maximum o f its available 

resources, with a view  to achieving progressively the full realization o f the rights recognized in the 

present Covenant by all appropriate means, including particularly the adoption o f  legislative 

measures.”

Article 89 o f Additional Protocol I to the Geneva Conventions reads: “In situations o f serious 

violations o f the Conventions or o f this Protocol, the High Contracting Parties undertake to act.
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non-refoulement obligation contained in Article 3 of the Convention Against 

Torture, by which a state is prohibited from proceeding with an otherwise legitimate 

expulsion to a third state if  a real risk exists that the person will suffer from torture 

as a result of being in that jurisdiction. Consequently, “the existence in the State 

concerned of a consistent pattern of gross, flagrant or mass violations of human 

rights” may be grounds for imposing a specific obligation on another state to allow  

a foreign citizen to remain under its protection. Moreover, if such a pattern of 

mistreatment does in fact exist, “it is up to the government o f the host State to 

provide evidence why the applicant would not be at risk o f torture” were he or she 

to be so returned.

Attempts have also been made to argue in favour o f an expansive reading of  

the obligation on states under Article 1 o f the four Geneva Conventions of 1949 to 

ensure respect for the Conventions in all circumstances.'^^ According to the

jointly or individually, in co-operation with the United Nations and in conformity with the United 

Nations Charter.”

Article 4 of the Convention on the Rights of the Child reads, “States Parties shall undertake all 

appropriate legislative, administrative, and other measures for the implementation of the rights 

recognized in the present Convention. With regard to economic, social and cultural rights. States 

Parties shall undertake such measures to the maximum extent of their available resources and, where 

needed, within the framework of international co-operation.”

As Rudiger W olfrum observes in relation to Article 56 of the UN Charter,

“the member states are only under an obligation to give, jointly or .separately, such support 

to the UN to achieve the purposes delineated in Art. 55 as they see fit. Art. 56 neither 

specifies the ways and means of this envisaged cooperation between the Organisation and 

its member states, nor vests the Organisation with the power to require specific forms of 

cooperation.... The rather limited obligatory function of Art. 56 is also the result of the 

wording of Art. 55, to which it refers. The latter only describes purposes (and not 

substantive obligations) to be achieved by means of cooperation.”

W olfrum, Rudiger “Article 56”, in Simma, Bruno ed.. The Charter o f  the United Nations, 2"^ ed., 

Oxford University Press, Oxford, volume II, 2001, 941, 942.

Nowak, Manfred and McArthur, Elizabeth, The United Nations Convention Against Torture, 

Oxford University Press, Oxford, 2008, 129.

Article 1 common to the four Geneva Conventions of 1949 states: “The High Contracting Parties 

undertake to respect and to ensure respect for the present Convention in all circumstances” . See 

W ills, Siobhan, Protecting Civilians: The Obligations o f  Peacekeepers, Oxford University Press,
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Commentary to the Conventions prepared by Jean Pictet, “it is evident that Article 1

is no mere stylistic clause, but is deliberately invested with imperative force, and
1 "^8must be obeyed to the letter” . In coming to this conclusion, the Commentary 

emphasises the “special character” of the Conventions, suggesting that unlike 

traditional multilateral agreements, the Geneva Conventions were not concluded on 

the basis of reciprocity, but rather constitute “a series of unilateral engagements 

solemnly contracted before the world as represented by the other Contracting 

Parties”. I n d e e d ,  so lofty is the motive of the Conventions, and so universally 

recognised is it as an imperative call of civilisation, that “one feels the need for its 

assertion, as much because of the respect one has for it oneself as because of the 

respect for it which one expects from one’s opponents, and perhaps even more for 

the former reason than for the latter”. T h e s e  considerations inform the conclusion 

that, in the event of a State Party failing to fulfil its obligations, other State Parties 

“should endeavour to bring it back to an attitude of respect for the Convention”.'"̂ ' 

Indeed, precisely such a conclusion was reached by ICJ in its advisory opinion on 

The Legal Consequences o f the Construction o f a Wall in the Occupied Palestine 

Territories, in which it is stated that “all the States parties to the Geneva Convention 

relative to the Protection of Civilian Persons in Time of War of 12 August 1949 are 

under an obligation, while respecting the United Nations Charter and international 

law, to ensure compliance by Israel with international humanitarian law as 

embodied in that Convention” .

A further striking example of an external obligation is to be found within 

Article 1 of the 1948 Convention on the Prevention and Punishment of the Crime of 

Genocide. Although the “[pjerfunctory references to prevention in the Convention 

are all that remain of considerably more substantial provisions in the Secretariat

Oxford, 2009; Azzam , Fateh, “The Duty o f Third States to Implement and Enforce International 

Humanitarian Law”, 66 N ordic Journal o f  International Law  55 (1997).

Pictet, Jean ed.. Commentary: I  Geneva Convention fo r  the Am elioration o f  the Conditions o f  the 

W ounded and Sick in A rm ed Forces in the Field, International Committee o f the Red Cross, Geneva, 

1952, 27.

Ibid., 25.

^^°Ibid.

Ibid., 26.

The Legal Consequences o f  the Construction o f  a Wall in the O ccupied Palestine Territories, 

A dvisory Opinion, ICJ R eports 2004, 136, 200, paragraph 159.
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draft”, the recent judgment of the International Court of Justice in the case of 

Bosnia and Herzegovina v Serbia and Montenegro has reaffirmed that the 

obligation on States Parties to prevent genocide “is both normative and compelling” 

and that it has its own scope which both extends beyond the facilitatory provision 

contained in Article VIII, and remains unexhausted by recourse to the UN pursuant 

to that Article.''*^ According to the Court, states have an obligation to employ all 

means reasonably available to them to prevent genocide so far as possible, such that 

responsibility will be incurred if they manifestly fail to take all measures to prevent 

genocide which were within their power, and which might have contributed to 

preventing the gen ocid e.F u rth erm ore, in an important elaboration on the nature 

of imperfect obligations generally, the Court went on to state that it is “irrelevant 

whether the State whose responsibility is in issue claims, or even proves, that even 

if  it had employed all means reasonably at its disposal, they would not have sufficed

Schabas, William, Genocide in International Law, Cambridge University Press, Cambridge, 

2000, 448; Application o f  the Convention on the Prevention and Punishment o f  the Crime o f  

Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, 

paragraph 427. Stephen Toope had earlier put forward an argument in favour of an individual state 

responsibility to prevent genocide on the basis of the erga omnes nature of the prohibition:

“The obligation owed erga omnes does not necessarily give rise to a corresponding duty to 

insist upon the enforcement of the obligation. However, if  there is a right to expect the 

performance of erga omnes obligations, a right vested collectively in ‘the international 

community as a whole’ (to quote the World Court), then an argument can be traced out that 

individual states are burdened with a duty under customary law to enforce the obligation, 

just as they have agreed to within the treaty regime of the Genocide Convention. ... I 

suggest that erga omnes obligations, particularly in the field of human rights -  obligations 

which are owed to ‘the international com m unity’ -  cannot simply be waived by states 

through inaction. Hence, there has now emerged in human rights norms of the late twentieth 

century a duty to prevent genocide, an erga omnes obligation par excellence. In my reading 

of the law, this would give rise to an individual duty upon states to act in cases of 

apprehended genocide.”

Toope, Stephen, “Does International Law Impose a Duty upon the United Nations to Prevent 

Genocide?”, 46 M cGill Law Journal 187 (2000), 193.

Application o f  the Convention on the Prevention and Punishment o f  the Crime o f  Genocide 

(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, paragraph 

430.
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to prevent the commission of genocide. ... [T]he possibility remains that the 

combined efforts of several States, each complying with its obligation to prevent, 

might have achieved the result -  averting the commission of genocide -  which the 

efforts of only one State were insufficient to produce”.

These three examples of external obligation -  non-refoulement. Article 1 

common to the four Geneva Conventions and Article 1 of the Genocide Convention 

-  all have as their object the protection of the individual. Prompted by the wide 

acceptance of the human security doctrine, and provoked by debates as to the role of 

sovereignty, non-interference and humanitarian intervention in times of mass 

human suffering, a further possible external obligation has emerged as one 

component of the new comprehensive concept of the Responsibility to Protect 

(“RtoP”).

The practice of humanitarian intervention has rightly been described as 

going to the heart of cosmopolitan aims and, as such, it is worthy of significant 

attention.'"*^ As Robert Fine describes, when confronted with the situation where a 

state is violating the basic rights of its own citizens, “the cosmopolitan intuition is 

that there must be a form of ethical life beyond that of their own state to which they 

have a right to appeal and from which they can have a realistic expectation of 

support” .A c c o r d in g ly ,  in a world in which mass atrocities continue to be 

committed, “the cosmopolitan imagination refuses to rule out the need for 

humanitarian military intervention. Instead, it seeks to establish a firm ethical and 

legal basis on which to decide under what circumstances humanitarian military 

intervention might be justified, through what institutions such interventions are to
14-Rbe authorised and by what means such interventions are to be conducted”. From 

this perspective, suggests Fine, humanitarian intervention appears as one element in 

the construction of a sense of universal responsibility.

Ibid.

Fine, Robert, Cosm opolitanism , Routledge, Abingdon, 2007, 79. For a good overview of the 

debate on humanitarian intervention from the perspective o f political philosophy see  Holder, Cindy, 

“Responding to Humanitarian Crises” in May, Larry ed.. War, Cambridge University Press, 

Cambridge, 2008, 85.
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The cosmopolitan justification for, at the very least, a right of humanitarian 

intervention has neatly been described by Simon Caney as comprising three 

arguments: first, individuals have a moral status which is worthy of respect; 

secondly, political institutions such as the state have value only to the extent to 

which they respect the interests of individuals; finally, as an empirical matter, it is 

assumed that acts of humanitarian intervention are in fact capable of achieving their
149aims (an assumption that is not necessarily shared by all cosmopolitans). In order 

to regard humanitarian intervention in certain circumstances as an obligation, rather 

than a mere right, cosmopolitans further argue that there exists a duty to ensure that 

the basic rights of foreigners are respected. As Caney explains, for most proponents 

of this view, the duty involved is a positive one. As Thomas Pogge illustrates, 

however, once an institutional approach to global justice is adopted, it is possible to 

conceive of humanitarian intervention as a negative duty, in that “given the extent 

of global interdependence, people have a negative duty not to be part of a global 

system in which some members’ rights are being violated and this entails that one 

should prevent such actions”.

(ii) The Emerging Concept o f  the Responsibility to Protect

The publication of the 1994 Human Development Report and the launch of the 

human security doctrine happened to coincide with widespread genocidal killing in 

Rwanda, only to be quickly followed by a failure to prevent mass atrocities in 

Srebrenica and in East Timor. As has been seen above, these events, together with 

the inability to agree on collective UN action in Kosovo, triggered a parallel 

discussion on the relevance of, and the appropriate weight to be afforded to 

sovereignty whenever humanitarian military intervention is clearly called for. 

Reacting to the challenges posed by Secretary-General Annan, the Canadian 

Foreign Minister, Lloyd Axworthy, instigated the establishment of an International 

Commission on Intervention and State Sovereignty (ICISS), comprised of such

Caney, Simon, Justice B eyond B orders, Oxford University Press, Oxford, 2005, 232-233.

Pogge, Thomas, “An Institutional Approach to Humanitarian Intervention”, 6(1) Public Affairs 

Q uarterly, 89 (1992); Caney, Simon, Justice B eyond B orders, Oxford University Press, Oxford, 

2005, 233.
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norm entrepreneurs as Gareth Evans, Ramesh Thakur and Michael Ignatieff, and 

whose work would come to exemplify and encapsulate this important debate.'^'

Although the Commission’s Report, entitled Responsibility to Protect, 

acknowledges the pre-eminent importance of prevention, its focus is squarely on 

military intervention in response to crisis situations and on recent calls for a 

reconsideration of state sovereignty itself; indeed, of its 85 pages, 9 are devoted to 

prevention, 16 to responsibilities to prevent and to rebuild, while no less than 32 

pages are devoted to intervention.'^^ The Commission’s work was undoubtedly 

shaped by the events that had prompted its establishment, namely, the failure to act 

in Rwanda and the failure of the Security Council to reach agreement on whether to 

take action in Kosovo, and it is with the so-called antinomies of the Kosovo 

conflict, the unfortunate division between legality and legitimacy, that the 

Commission’s Report is primarily c o n c e r n e d . I n  exploring the “constitutive 

processes” which establish and maintain the international institutions and 

procedures by which decisions are to be taken, Michael Reisman elegantly 

describes this tension between legitimacy and legality in the context of responding 

to mass human rights abuses as follows:

“In a decision process in which law-makers and law-appliers are identical, 

non-enforcement of norms would, over time, render them caducous, but as 

the norms in question -  international human rights norms -  derive from a 

broader decision process than the body assigned to enforce the norms, the 

broader decision process sustains the norms and seeks alternative modes of 

enforcement. ... As remedies for grave human rights violations may involve 

the use of major coercion against a government, they, too, fall within the 

competence of the Security Council. But the absence of consensus on human

International Commission on Intervention and State Sovereignty, R esponsibility to Protect: 

R eport o f  the International Commission on Intervention and State Sovereignty, International 

Developm ent Research Centre, Ottawa, 2001.

Bellam y, A lex, “The Responsibility to Protect and the Problem of Military Intervention”, 84(4) 

International Affairs 615 (2008), 621.

For a useful summary o f these, see  Thakur, Ramesh, “Intervention, sovereignty and responsibility 

to protect” in Thakur, Ramesh, Cooper, Andrew and English, John eds.. International Commissions 

and the P ow er o f  Ideas, United Nations University Press, N ew  York, 2005, 180, 181.
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rights means that their remedial action, requiring, as it does, agreement of all 

the permanent members of the Council, is unlikely. Yet the international 

legal process’s demand for a remedy for grave violations of human rights 

has become so powerful and urgent that democratic governments that are 

susceptible to non-governmental influence and that have the wherewithal to 

effect a remedy are under great pressure to act unilaterally. Hence, for the 

purposes of the enforcement of human rights, a constitutive process of the 

fourth type [effective constitutive structures] now reverts to the third type 

[effective but limited constitutive structures]: enforcement through the 

Security Council, if it can be achieved, but enforcement unilaterally if it 

cannot.”

The two basic principles expounded by the Report are that, one, a state has a 

primary responsibility to protect persons located within its boundaries and, two, 

“where a population is suffering serious harm, as a result of internal war, 

insurgency, repression or state failure, and the state in question is unwilling or 

unable to halt or avert it, the principle of non-intervention yields to the international 

responsibility to protect” . I n  and of itself, this new principle sought to 

significantly alter the accepted UN Charter paradigm of non-intervention except in 

situations which constitute a threat to international peace and security. Rather than 

requiring a threat to international peace, the Report proposes that military 

intervention should be considered warranted where it is required to stop serious and 

irreparable harm occurring to individuals, or to prevent such harm where it is 

imminently likely to occur. Such harm must take the form of either large scale 

ethnic cleansing or large scale loss of life “which is the product either of deliberate 

state action, or state neglect or inability to act, or a failed state situation”.*̂ ® In an

Reisman, Michael, “Unilateral Action and the Transformations o f the World Constitutive Process: 

The Special Problem of Humanitarian Intervention”, 11(1) European Journal o f  International Law  3 

(2000), 15.

International Commission on Intervention and State Sovereignty, R esponsibility to Protect: 

Report o f  the International Comm ission on Intervention and State Sovereignty, International 

Developm ent Research Centre, Ottawa, 2001, xi.
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important passage which emphasises the importance of the protection of the 

individual and the notion of external obligations, the Report states that,

“ [b]ased on our reading of state practice. Security Council precedent, 

established norms, emerging guiding principles, and evolving customary 

international law, the Commission believes that the Charter’s strong bias 

against military intervention is not to be regarded as absolute when decisive 

action is required on human protection grounds. ... [T]here is a large and 

accumulating body of law and practice which supports the notion that, 

whatever form the exercise of that responsibility may properly take, 

members of the broad community of states do have a responsibility to 

protect both their own citizens and those o f other states as well."

It is clear that, as with the broader notion of human security, rather than 

being concerned with the interests of states, the ultimate focus of RtoP is squarely 

on the “safety and well-being of the people themselves”.'^* Along with related 

current initiatives such as the work of the International Law Commission on the 

protection of persons in the event of disasters, and attempts to develop International 

Disaster Response Laws, so as to accommodate the provision of humanitarian relief 

in as prompt a manner as possible, or Justice Rapid Response, which would allow 

for the early deployment of relevant experts in situations where international crimes 

are suspected of being committed, the core aim of RtoP is to prevent and, if 

necessary, stop, mass human suffering wherever it may o c c u r . H a v i n g  taken note 

of the emergence of a shift from state security to human security, the ICISS Report 

suggests that “[o]ne of the virtues of expressing the key issue in this debate as ‘the

Ibid., paragraph 2.27, 16. Emphasis added.

Actualizing the R esponsibility to Protect, Report o f the 43'̂ “* Conference on the United Nations of 

the N ext Decade, Evora, Portugal, 20-25 June 2008, 15, available at < www.stanleyfoundation.org>.

See Valencia-Ospina, Eduardo, Special Rapporteur, Preliminary Report on the Protection of 

Persons in the Event o f Disasters, U N  D oc. A /C N .4/598 (2008); Resolution 4, Adoption of the 

Guidelines for the Dom estic Facilitation and Regulation o f International Disaster R elief and Initial 

R ecovery Assistance, (30IC/07/R 4), 30* International Conference of the Red Cross and Red 

Crescent, Geneva, 26-30 November 2007; < www.ifrc.org/what/disasters/idrl/index.asp>; 
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responsibility to protect’ is that it focuses attention where it should be most 

concentrated, on the human needs of those seeking protection or assistance”. I n  

changing the terminology of “humanitarian intervention” to RtoP, the Report both 

sowed the seeds of a fundamental new norm of international relations and 

international law -  one which has been described as the most dramatic normative 

development of our time, comparable with the Nuremberg Trials and the adoption 

of the Genocide Convention following the Second World War -  and successfully 

switched the focus from the rights of states to intervene to the shared responsibility 

to prevent mass suffering, regardless of where it is occurring.'^' As Ramesh Thakur 

has put it:

“Where humanitarian intervention raises fears of domination based on the 

international power hierarchy, the responsibility to protect encapsulates the 

element of international solidarity. Moreover, it implies an evaluation of 

issues from the point of view of those seeking or needing support, rather 

than those who may be considering intervention. Our preferred terminology 

refocuses the international searchlight back on the duty to protect the 

villager from murder, the woman from rape, and the child from starvation 

and being orphaned.”

In order to prevent future inaction, the Commission recommended that the 

permanent members of the Security Council agree to refrain from exercising a veto 

where a majority are in favour of collective action and no vital national interests are 

at stake. In addition, a series of precautionary principles are set out as criteria to be 

applied by the Council in considering whether to authorise military action. Finally, 

and most controversially, the Report follows the logic of Reisman, outlined above.

International Com m ission on Intervention and State Sovereignty, R esponsibility to Protect: 

R eport o f  the International Comm ission on Intervention and State Sovereignty, International 

Developm ent Research Centre, Ottawa, 2001, paragraph 2.22, 15.

Thakur, Ramesh and W eiss, Thomas, “R2P: From Idea to Norm -  and Action?”, 1 G lobal 

R esponsibility to P rotect, 22 (2009), 23.

'*■ Thakur, Ramesh, “Intervention, sovereignty and responsibility to protect” in Thakur, Ramesh, 

Cooper, Andrew and English, John eds.. International Com m issions and the P ow er o f  Ideas, United 

Nations University Press, N ew  York, 2005, 180, 184.
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in believing that were the Security Council to fail to discharge its responsibility to 

protect in a conscience-shocking situation, irresistible pressures may make it 

unrealistic to expect states not to act unilaterally. As a consequence, the Report 

came to be seen as leaving the door open to unilateral military interventions which 

otherwise met the criteria for RtoP operations.

Before considering the treatment of RtoP in the 2005 World Summit 

Document, two related points ought briefly to be mentioned. First, it is worth noting 

that, beginning as early as the mid-1990s, while working on Guiding Principles on 

Internal Displacement, Francis Deng, the UN Secretary-General’s Special 

Representative on Internally Displaced Persons, and Roberta Cohen, began to 

develop the concept of “sovereignty as responsibility”, which involved the notion 

that where a state was unable to fulfil its responsibilities, it should invite and 

welcome international assistance. As Cohen describes,

“ [i]f there can be said to be a philosophical foundation behind the principles, 

it is the concept of sovereignty as a form of responsibility .... Besides 

positing primary responsibility for the welfare and safety of IDPs with their 

governments, the concept also considers it an obligation of the international 

community to provide humanitarian assistance and protection to IDPs when 

the governments concerned are unable to fulfil their responsibilities. In such 

an instance, governments are supposed to request and accept outside offers 

of aid. If they refuse or deliberately obstruct access and put large numbers of 

persons at risk, the international community, under this concept, has a right 

-  and even a responsibility -  to step in and assert its concern.”

Cohen, Roberta, “The Guiding Principles on Internal Displacement: An Innovation in 

International Standard Setting”, 10 Global Governance 459 (2004), 466. See Deng, Francis et al eds.. 
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As will be seen below, the concept of “sovereignty as responsibility” which 

emerged from this work on IDPs is an important, and frequently overlooked, 

contributing element in the development of RtoP.

Secondly, in a curious parallelism, Michael Chertoff has recently put 

forward the notion of a responsibility to contain, suggesting that where a state is 

unwilling or unable to deal with internal security threats that may have transnational 

effects, international law should authorise the taking of protective action on the part 

of the world community. Unlike the external obligation and welfare concerns of the 

responsibility to protect, this concept is said to reflect “the libertarian notion that the 

prerogative of a state not to provide security extends only so far as its choices do 

not actively threaten the security of other states”. W h i l s t  Chertoff imagines such a 

principle as upholding sovereignty rather than as diminishing it, the dominant 

characteristic of such an approach is the recognition of the interdependence of states 

and the imposition of a powerful new universal principle that has the power to 

override national boundaries. To their credit, when putting forward the similar 

proposal of the “duty to prevent” in 2004, Lee Feinstein and Anne-Marie Slaughter 

at least acknowledged that the imposition of a collective responsibility on states to 

prevent the proliferation of security threats where the host state is unwilling or 

unable to do so, constituted a far-reaching and radical proposition which would 

“shift the burden of proof from suspicious nations to suspected nations”. W h i l e  

the notion is essentially self-serving, in that it attempts to enshrine a right of 

intervention in order to take action to protect one’s own citizens, it does entail a 

degree of external obligation, in the sense that a responsibility is placed upon all 

states to ensure that their territories are not used in such a way as may threaten the 

safety of foreign citizens.

In 2005, the World Summit Outcome Document, adopted by the General 

Assembly in its resolution 60/1 and unanimously reaffirmed by the Security Council 

in resolution 1674 (2006), acknowledged that the international community, through 

the UN, has the responsibility to use appropriate diplomatic, humanitarian and other 

peaceful means to help to protect populations from genocide, war crimes, ethnic

Chertoff, Michael, “The Responsibility to Contain”, 88(1) Foreign Affairs, (2009).

Feinstein, Lee and Slaughter, Anne-Marie, “A Duty to Prevent”, 83(1) Foreign Affairs 136 

(2004), 137.
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cleansing and crimes against humanity, and, if necessary, committed the 

international community to taking collective military action should peaceful means 

be inadequate. In establishing a “more positive and affirmative concept of 

sovereignty as responsibility”, the “narrow but deep” version of RtoP set out in 

paragraphs 138 and 139 of the Outcome Document is comprised of three distinct 

p i l l a r s . T h e  first is an affirmation by states of their individual responsibility to 

protect their own populations from genocide, war crimes, crimes against humanity 

and ethnic cleansing. The second pillar is an agreement by states that the 

international community “should, as appropriate, encourage and help States” to 

exercise their responsibility, together with an expressed intention to “commit 

ourselves, as necessary and appropriate, to helping States build capacity to protect 

their populations ... and to assisting those which are under stress before crises and 

conflict break out”.

The contentious third and final pillar is comprised of a collective 

reaffirmation that, through the UN, the international community also has the 

responsibility “to use appropriate diplomatic, humanitarian and other peaceful 

means” to help protect populations under attack. Furthermore, where a state is 

“manifestly failing” to protect its own population and the employment of peaceful 

means is proving inadequate, the international community affirms that it is 

“prepared to take action, in a timely and decisive manner, through the Security 

Council, in accordance with the Charter” .

As it is easy to underestimate the historic nature of the hard-fought 

compromise that eventually found unanimous support from amongst the 191 states 

at the 2005 World Summit, it is important to acknowledge that, in and of itself, the 

Outcome Document contributed to creating a very real normative shift, and helped 

transform the Commission’s recommendations into a core doctrine governing UN 

practice. As Thakur and Weiss put it, “[n]orm displacement has taken place from 

the entrenched norm on non-intervention to the new norm of the responsibility to 

protect” .'^’ Edward Luck, the Secretary-General’s Special Adviser on RtoP, has 

rightly claimed that historical trends clearly appear to be in RtoP’s favour and, if

Address by UN Secretary-General Ban Ki-moon, “Responsible Sovereignty: International 

Cooperation for a Changed World”, Berlin, 15 July 2008.
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nothing else, its prominence “is likely to raise the political costs of blocking R2P 

action, especially in the face of unfolding genocide”, making the use of the veto an 

increasingly unattractive option for permanent members of the Security Council.'^* 

Clearly, this alone is worthy of some considerable celebration and optimism.

There is, however, a strong view that, at the very least, “the R2P that is with 

us today is not the R2P that was envisaged and developed in the ICISS report” . 

Indeed for some, the current version of RtoP is but a pale shadow of its former self 

-  a kind of “RtoP lite” .'^° More moderately, Alex Bellamy has persuasively argued 

that the version of RtoP that was agreed upon in the 2005 Outcome Document, and 

that Secretary-General Ban has now committed himself to operationahsing, is to be 

understood as having its origins, not only in the ICISS Report, but equally in 

Deng’s concept of sovereignty as responsibility.'^’ As a consequence of this 

particular genesis, it follows naturally that the current version of RtoP differs 

substantively from either of its twin sources on their own.

Conscious of the degree of opposition to any radical alteration to the 

Vattelian world system, the current proponents of RtoP seek strenuously to 

emphasise the comprehensive nature of the concept, by insisting that “it is not a new 

code for humanitarian intervention” and by drawing attention to the first and second 

pillars, and so away from the t h i r d . I n d e e d ,  when properly understood, suggests 

Secretary-General Ban, “RtoP is an ally of sovereignty, not an adversary. Strong 

States protect their people, while weak ones are either unwilling or unable to do so. 

Protection was one of the core purposes of the formation of States and the 

Westphalian system. By helping States meet one of their core responsibilities, RtoP
173seeks to strengthen sovereignty, not weaken it. ’
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While Bellamy is entirely correct to suggest that, as a matter of practical 

politics, it is important to get behind efforts to operationalise the version of RtoP 

that is now with us, it is also legitimate to highlight that this version has undergone 

a significant narrowing of ambition, such as might be regretted by proponents of 

cosmopolitanism. It is important, too, to remember that moves in the direction of 

greater external obligations had already begun well before 2005, as instanced by the 

Blair Doctrine expounded to the Economic Club of Chicago in 1999, the ICISS 

Report, or by Article 4(h) of the Constitutive Act of the African Union which, as 

early as 2000, asserted the “right of the Union to intervene in a member state 

pursuant to a decision of the Assembly in respect of grave circumstances, namely: 

war crimes, genocide and crimes against humanity” .'̂ '* Indeed, one of Kofi Annan’s 

own advisers has described his original aim for RtoP as being to “legalise 

humanitarian intervention”. T h e r e  are some grounds for suggesting, therefore, 

that the period from 2001 to 2005 saw a certain retrenching of the progressive spirit 

that appeared to inform the end of the 1990s. From the perspective of 

cosmopolitanism, four aspects of this narrower version of RtoP may be regarded as 

giving some cause for disappointment.

First, the 2005 version considerably weakens the collective responsibility 

imposed on states to respond to mass human violations beyond their borders or, as 

Sen might describe it, makes the obligation less perfect and more imperfect. 

Whereas the 2004 High Level Panel Report spoke of a growing recognition of the 

“responsibility to protect of every State when it comes to people suffering”, and of a 

“growing acceptance that while sovereign Governments have the primary 

responsibility to protect their own citizens from such catastrophes, when they are 

unable or unwilling to do so that responsibility should be taken up by the wider 

international community”, in the 2005 Outcome Document, states confirm that they

It must be acknowledged, however, that Article 4(h) o f the Constitutive was amended by the 2003 

Protocol on Amendments so as to limit the right o f the Union to intervene in a Member State 

pursuant to a decision of the A ssem bly in respect o f grave circumstances, namely: war crimes, 

genocide and crimes against humanity as well as a serious threat to legitimate order to restore peace 

and stability to the Member State o f the Union upon the recom mendation o f  the P eace and Security 

Council.
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are “prepared to take collective action ... on a case by case basis” in furtherance of 

their responsibility to ‘‘‘'help protect populations” .C r u c ia l ly ,  the 2004 Report went 

on to endorse “the emerging norm that there is a collective international 

responsibility to protect, exercisable by the Security Council authorising military 

intervention as a last resort” . I n  contrast, rather than accepting an express 

responsibility to act, the Outcome Document sees the Security Council making a 

less forceful commitment to “stand ready” to use all necessary means, including 

authorising the use of military action.'^* Notwithstanding a finding by a 2006 poll 

that 74% of Americans believe that the Security Council has a “responsibility” to 

authorise the use of force to protect people from severe human rights violations 

such as genocide, in a letter to UN member states on the eve of the World Summit, 

the Permanent Representative of the United States made clear that the US did not 

accept “that either the United Nations as whole, or the Security Council, or 

individual states, have an obligation to intervene under international law. We also 

believe that what the United Nations does in a particular situation should depend on 

the specific circumstances” . T h i s  weaker overall commitment comes on top of 

the fact that both the guiding criteria on the use of force and an agreed position on 

the use of the veto are omitted from the 2005 version of RtoP.

For cosmopolitans such as Darrel Moellendorf, “[t]he claim that there is a 

prima facie duty to intervene to further the cause of justice is entailed by the claim 

that persons throughout the world have duties of justice to one another regardless of

A M ore Secure World: O ur Shared R esponsibility, Report o f the Secretary-General’s High-level 
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whether they happen to live in the same country” .B e l i e v in g  that duties of global 

justice do exist, including an obligation to develop and maintain just institutions, 

Moellendorf concludes that there is a prima facie duty to intervene in the internal 

affairs of states whose domestic policies create international injustices. Henry Shue 

has similarly argued that it is preposterous to suggest that, while there is a universal 

negative duty not to commit genocide, for instance, there is no positive duty to 

protect potential victims, positing that “the rest of us are not free merely to leave 

human beings to their fates when it is impossible for their basic rights to be 

protected by their national institutions”.'*' As a result, “[i]f limits on how states 

may treat their own residents on their own territory are to be effective, states must 

also be limited, in specific ways, concerning which ill-treatment of residents within 

the territories of other states they are free to ignore”.'*^ Fernando Teson, too, has 

characterised intervention in such circumstances, where it can be done with 

reasonable cost to the interveners, as a prima facie obligation -  “the general 

principle is that we all have a duty to rescue victims of tyranny if we can do so at a 

low cost” -  while for Habermas a necessary reform in the move towards the 

constitutionalisation of international law required by the cosmopolitan condition is 

that the Security Council “bind itself to actionable rules that lay down, in general 

terms, when the UN is authorised and obligated to take up a case”.

The second and related cause for disappointment in many ways follows on 

from the first. In failing to impose any specific obligation on the Security Council to 

respond to crisis situations, the Outcome Document does not address head on either 

the tensions between legality and legitimacy that arose out of the Kosovo conflict or 

the antinomies of sovereignty propounded by Annan following the Rwandan
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genocide.'*"^ Whereas Stanley Hoffmann had identified the need for a radical 

reconsideration of sovereignty in order to address zones of irresponsibility, 

Secretary-General Ban promotes RtoP as strengthening rather than weakening state 

sovereignty. One of the things that unites states in their approach to RtoP, claims Ed 

Luck, “is that they are all concerned about preserving their national sovereignty, 

just in different ways. After all, they are states and that is what states do.” '*̂  A 

somewhat similar picture is painted by Thakur and Weiss in their defence of the 

2005 version of RtoP over the old model of humanitarian intervention. RtoP, they 

suggest,

“offers developing countries better protection through agreed and 

negotiated-in-advance rules and roadmaps for when outside intervention is 

justified and how it may be done under UN authority rather than unilaterally. 

It will thus lead to the ‘Gulliverization’ of the use of force by major global 

and regional powers, tying it with numerous threads of global norms and 

rules. Absent R2P, they have relatively more freedom, not less, to do what 

they want. R2P is rooted in human solidarity, not in exceptionalism of the 

virtuous West against the evil rest.”

While the second Iraq War may have made it essential that constraining 

rules and roadmaps be included if any form of RtoP was to agreed upon in the 

Outcome Document, it is somewhat striking that here, “human solidarity” is evoked 

as a rationale for greater plurality, restraint, and respect for states which are failing 

in their internal responsibilities, whilst at the same time the external responsibilities 

of states to act in order to protect individuals is significantly weakened. In one 

sense, therefore, it is possible to detect a noticeable shift of emphasis away from 

considering how to facilitate, or even obligate, necessary military action, and 

towards a greater engagement with those states whose very actions may give rise to
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the need for intervention. The concentration on early detection, capacity-building 

and prevention forms part of this change in focus.

Allen Buchanan has warned that, “[i]n the absence of a vigorous dialogue 

about the moral foundations of international law and an open-minded, critical 

exploration of the morality of international legal reform, the path of least resistance 

is likely to be ... the abandonment of existing legal constraints on the exercise of
187power without the development of new legal structures to take their place” . 

Although it would be unfair to accuse the proponents of RtoP of anything other than 

good faith, there would appear to be a danger that in seeking to champion and 

operationalise the current narrow version of RtoP, the difficult questions of 

obligation and legitimacy that arose out of the Kosovo conflict will continue to go 

unanswered. In a sense, the calls for a complex and sophisticated reconsideration of 

sovereignty have been answered without the debate ever really being had.

As a third criticism, it might be noted that the current version of RtoP does 

little to generate political support in favour of required military action, or to set 

about creating necessary operational capacity. In this regard, it is interesting to 

compare the 2009 report of the Secretary-General on Implementing the 

Responsibility to Protect, which devotes two paragraphs to the issue of ensuring the 

rapid-response military capacity required to respond to RtoP events, with the 

doctrine of cosmopolitan law-enforcement being developed by the likes of Mary 

Kaldor, Simon Caney, Jurgen Habermas and others.'** According to Kaldor, a much 

more political response is needed in addressing new wars -  a strategy of capturing 

hearts and minds based upon a “new form of cosmopolitan political mobilisation, 

which embraces both the so-called international community and local populations, 

and which is capable of countering the submission to various types of 

particularism”.'*^ Kaldor’s proposal is both detailed and expansive, ranging from 

force-generation to command and training, military tactics and the use of certain
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weapons. Most importantly, “the motivations of these new forces have to be 

incorporated into a wider concept of cosmopolitan rights. Whereas the soldier, as 

the legitimate bearer of arms, had to be prepared to die for his country, the 

international soldier/policeman risks his or her life for humanity” .’̂ '' As Lorraine 

Elliott and Graeme Cheeseman describe, cosmopolitan force is engaged in 

defending “the other”, rather than defending against it:

“The purpose of a cosmopolitan mission is to defend and save lives rather 

than to vanquish the enemy or destroy infrastructure. Those who see 

cosmopolitanism as a political as well as a normative project, all see the role 

of militaries extending beyond protecting individuals against gross 

violations of their human rights to helping to facilitate the transition to a 

humane system of global governance and its subsequent protection, a kind 

of jus post bellum. They must, therefore, not simply act in accordance with 

ethical principles but must contribute to and defend the promotion of a 

universal ethic. Just as within a realist world, military force is used to 

advance the political interests of the state, so in this case they would be used 

to advance and defend key cosmopolitan values and objectives.”

While not going so far as to advocate a form of cosmopolitan law 

enforcement, as elaborated by Kaldor, it is noteworthy that a force-generating 

proposal was made by the Commission on Global Governance in its 1995 Report, 

Our Global Neighbourhood. In calling for the establishment of a United Nations 

Volunteer Force of up to 10,000, to be financed from a system of automatic 

resources rather than the assessed contributions of member states, the Commission 

noted that the problem of providing early intervention has been “to find the capacity 

to develop credible and effective peace enforcement units at an early stage in a 

crisis and at short notice” . Such a Force would “fill a gap by giving the Security 

Council the ability to back up preventive diplomacy with a measure of immediate
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and convincing deployment on the ground”, while its very existence would serve as 

a powerful deterrent in and of itself.

The fourth and final potential cause for disappointment amongst 

cosmopolitans is the extent to which RtoP trigger-events have been limited to the 

four core crimes of genocide, war crimes, crimes against humanity and ethnic 

cleansing, thereby detaching RtoP from the broader doctrine of human security. The 

point about the 2005 version of RtoP, says Gareth Evans, “is that it is not about 

human security generally, or protecting people from the impact of natural disasters, 

or the ravages of HIV-Aids or anything of that kind”.'̂ "̂  If one is looking for 

umbrella language to bring these issues together, he writes elsewhere, “it is much 

more appropriate to use a concept like ‘human security’ than to say these are a 

proper application of the new international norm of ‘responsibility to protect’”.

Yet, in first introducing the “new approach” of RtoP, the ICISS Report 

placed an explanation of the move towards human security at centre-stage, 

mentioning the failure by states to protect their citizens from “chronic insecurities 

of hunger, disease, inadequate shelter, crime, unemployment, social conflict and

Ibid., I l l ,  112. Allen Buchanan identifies a further argument in support o f such a Force as 

follows:

“If the forces used in humanitarian interventions are voluntary, then the moral justifications 

for supporting armed humanitarian intervention need not depend upon the problematic 

assumption that risking our lives does not count as an excessive cost. So, even if it is true 

that that Natural Duty of Justice does not require us to risk violent death for the sake of 

protecting other persons’ basic human rights, it still obligates us to support institutions for 

armed humanitarian intervention, even when there is no reciprocity regarding the risk of 

violent death, so long as these institutions only entail a risk of violent death for those who 

accept it voluntary.”
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environmental hazard” .F u r th e rm o re ,  in both the statement of basic principles and 

the just cause thresholds, serious harm to the population as a result of a general 

failure by the state to act is included. Consequently, as Michael Newman has 

observed, a stress upon the wider security agenda was in fact an integral part of the 

ICISS Report, and no doubt helped build consensus within the Commission. Indeed, 

one of the reasons why RtoP represented a real conceptual change was the 

acceptance that “there was a relationship between wider development and human 

security issues and the kinds of crisis that could conceivably precipitate military 

intervention as a last resort” .'^’

Alongside any conflation between RtoP and humanitarian intervention, the 

current proponents of the doctrine are most sensitive to any suggestion that the 

scope of RtoP is anything broader than responding to the four core crimes, 

forcefully painting any such suggestions as a misunderstanding of what the doctrine 

is, and always has been. One suspects that, as with the parking of the difficult 

question of the unilateral use of force, the narrowing of RtoP to the four crimes is 

aimed at ensuring the operational success of the doctrine in the face of stiff political 

opposition. While entirely understandable, it is important that in seeking to 

operationalise a narrow doctrine, the proponents of RtoP do not suppress wider 

debate or, even worse, suggest that there is no longer any need for such a debate to 

be had. Were this to occur, there may be some danger that the prioritisation of the 

2005 version of RtoP will detract attention from its principal purpose: guaranteeing 

human security generally. As Newman has argued well,

“while the relationship between social conditions and violence are complex 

and multidimensional, their existence is surely undeniable. ... Any 

identification of linkages between poverty, inequality and violence 

immediately raises awkward questions for the rich North about the extent to 

which the current structure of the international political economy contributes 

to insecurity and conflict in developing and transitional countries. ... Thus,
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for example, while most discussions of Rwanda still focus on the abdication 

of international responsibility to prevent or mitigate the genocide, there is 

considerable evidence that the combination of external economic pressures 

played a major role in creating the situation in which the mass atrocities took 

place. This is not to suggest that the international actors caused the 

genocide, but the case of Rwanda highlights in the most extreme way the 

complex interrelationships between international structures and policies and 

the kinds of crimes that RtoP was intended to prevent. If the logic of the 

responsibility to protect were carried through, it would therefore require a 

major revision of the policies promoted by Western governments. However, 

such analysis and policy recommendations are lacking in recent statements 

about RtoP, and this separation of the doctrine from the wider human 

security agenda is no doubt much more comfortable for the ruling elites in 

the advanced economies.”

In order to adequately recognise the extent to which humanitarian crises are 

related to global inequality and poverty, Newman is of the view that it is essential 

for RtoP to be embedded in the wider human security agenda. Their separation, he 

suggests, undermines the potential use of the doctrine to counter the existing 

international political economy favoured by the developed world. If we are serious 

about human security, argues von Tigerstrom, the aim of devoting greater attention 

to obligations should not simply be to argue for a right or duty to intervene by force, 

but “to open up a broader discussion about responsibilities and their possible 

implications” .'^^

Notwithstanding the criticisms that strong cosmopolitans may have of the 

version of RtoP enshrined in the 2005 Outcome Document, it is clear that 

international law’s growing concern for the welfare of the individual, as evidenced 

by the rapid acceptance of the two doctrines of Human Security and RtoP, is 

strongly suggestive of a developing cosmopolitan sentiment within the field, leading 

in turn to a more compassionate jurisprudence with a greater concern for

Ibid., 99.

Tigerstrom, Barbara von, Human Security and International Law, Hart Publishing, Oxford, 2007, 

108.
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responsibility towards others and an increased willingness to accept at least limited 

forms of external obligations.

6.4 A Universal Community o f Mankind

The third and final concept to be examined is the idea of a universal community of 

mankind. For the cosmopolitan, there exists a unified community of mankind that is 

of moral significance. This notion hints at an equivalence of the moral worth of all 

individuals, everywhere, and of our obligations towards them, and appears to 

downplay the primary or exclusive role of the state to a far-reaching degree. Whilst 

it is now largely forgotten, such a cosmopolitan sentiment once played a significant 

role in the development of international legal thought, as exemplified by the 

influence of Stoic philosophy, and Lipsian Stoicism in particular, on Hugo Grotius, 

and as revealed in Koskenniemi’s detailed study of the modern origins of the 

discipline. The Gentle Civilizer o f N ations?^  As a concept, today the universal 

community of mankind tends to be used as a rhetorical device aimed at capturing 

the essential elements of cosmopolitan thought: that the oneness of humankind is a 

morally significant fact that is often obscured by the ready acceptance of the 

dominant Vattelian tradition of international law.

When introducing the concept of an international community amongst 

states, it was suggested that the difference between such a community and the 

community of mankind could be seen as corresponding to the difference between 

cosmopolitan law and international legal cosmopolitanism, or as between a strong 

or ambitious cosmopolitanism and a more weak or moderate version. Nevertheless, 

while few international lawyers would argue in favour of a world state such as the 

notion of a community of mankind might seem to suggest, the idea of concerns 

common to all of mankind does contain both a particular potency and a practical 

relevance for international law. As a result, it is useful to recall the previous extent 

to which, through this idea, cosmopolitanism found a very real expression in 

international law, and helped shape its modem development in a way that it is now 

predominantly overlooked.

Koskenniemi, Martti, The Gentle C ivilizer o f  N ations, Cambridge University Press, Cambridge, 

2001 .
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At the end of the sixteenth and beginning of the seventeenth century, 

international law was conceived with considerably more elasticity as regards the 

relations between individuals and states than has been the case under the modem  

tradition of the discipHne.^'^' Hugo Grotius (1583-1645) and his Spanish 

predecessors within the “School o f Salamanca”, Francisco de Vitoria (1486-1546) 

and Francisco de Suarez (1548-1617), had certainly not excluded individuals from 

the ju s gentium, but rather had considered the world as a whole as having “the 

power to create laws that are just and fitting for all persons, as are the rules of 

intemational law”.̂ °̂  Indeed, for James Brown Scott, it is Vitoria, and not Bentham, 

to whom we owe the term “international law”, arguing that, not the least of 

Vitoria’s glories was that “he gave us the definition o f intemational law. He stated 

its course and the way it was enlarged to meet the world’s changing conditions and 

how it bound every state o f the international community and the men and women 

who, taken together, compose the states and our common humanity.”

“The Status of the Individual in International Law” in Politis, Nicolas, The New Aspects o f  

International Law, Carnegie Endowment for International Peace, W ashington, 1928, 18, 19.

Vitoria, Francisco de, De Potestate Civili, (1528) §21, 214-215, in Scott, James Brown, The 

Spanish Origin o f  Intem ational Law, Clarendon Press, Oxford, 1934, Appendix C, xc.

Scott, James Brown, “Vitoria and Intemational Law”, Address to American Catholic Historical 

Society, Philadelphia, 19 March 1934, cited in Rossi, Christopher, Broken Chain o f  Being: James 

Brown Scott and the Origins o f  Modern International Law, Kluwer Law Intemational, The Hague, 

1998, 109. Making a pitch for Vitoria is Vecchio, Giorgio del, “Grotius and the Foundation of 

International Law”, 37 New York University Law Review  260 (1962). For a pointed critique of this 

view, however, see Nussbaum, Arthur, A Concise History o f  the Law o f  Nations, Macmillan, New 

York, 1954, 74, 296-306, who (at 297) argues that Scott’s

“voluminous books contain, in addition to inaccurate translations of the pertinent tractates 

of Vitoria and Suarez, circumstantial and utterly repetitious recitals of their teachings, 

accompanied by unremitting outbursts of enthusiasm and adoration. On the many hundred 

of pages hardly one is lacking in such epithets as ‘classic’, ‘magnificent’, ‘crowning glory’, 

‘masterpiece’, ‘supreme intelligence’, ‘meeting the most exacting standard’ and 

‘unanswerable’. The reader is definitely made to understand that it would be overweening 

to oppose, or even to doubt, any of the opinions held by Vitoria or Suarez.”
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More particularly, Vitoria has also been credited with being the “prophet of 

contemporary ju s  cogens norms and legal cosmopolitanism”. S i m i l a r l y ,  

emphasising the “mutual love and mercy” that applies among strangers of every 

nation, Suarez regarded the rational basis of the ju s gentium  as laying in the fact 

that, even when divided into closed states, the human race maintained a moral and
205political unity, so that each state remained also a member of the universal society.

As was seen in chapter one, Grotius’ own approach to international relations 

was founded upon his twin beliefs in the inherent dignity and sociability of man, 

and was framed by the need to provide “an account of basic entitlements of human 

beings whose fulfilment is required by justice” . °̂̂  Indeed for Peter Haggenmacher, 

Grotius’ ultimate frame of reference was not inter-state relations but rather the 

“Ciceronian humani generic societas inherited from Stoicism, a society of mankind 

rather than a society of states”. G e o r g  Cavallar has made a convincing argument 

that Grotius’ approach can be analysed separately, depending upon whether he is 

seeking to overcome moral scepticism generally, or international scepticism in 

particular, where the latter involves the belief that the standard of justice for 

individual behaviour is inapplicable to the relations between states. While, in order 

to transcend moral scepticism Grotius highlights human sociability and inherent 

dignity, an additional move was required in order to overcome international

Robledo, Antonio G om ez, “Le ju s  cogens international: sa genese, sa nature, ses fonctions”, 

172(111) R ecueil des Cours 9 (1982), 189-191, cited in Cavallar, Georg, The R ights o f  Strangers, 

Ashgate, Aldershot, 2002, 90.

Suarez, Francisco, On Laws and G od the Law giver, Book II, chapter 19.9, Clarendon Press, 

Oxford, 1944, 348-9, cited in Allott, Philip, The H ealth o f  N ations, Cambridge U niversity Press, 

Cambridge, 2002, 411. For a contrary view  see  Brierly, James, “Suarez’s V ision o f a World 

Community” in Brierly, James, The B asis o f  O bligation in International Law, Lauterpacht, Hersch 

and W aldock, CHM, eds.. Clarendon Press, Oxford, 1958, 358, 362: “[T]he concept o f  the 

interdependence o f  states is in a sense an incidental, one might almost say an accidental, part o f 

Suarez’s system , and that is one o f the reasons why I have entitled this paper “Suarez’s V ision o f a 

W orld Community”. For a vision com es before the mind in a vivid flash, and does not last. So far as 

I know the idea o f the w hole human race as a single community has no important place in the 

general developm ent o f  Suarez’s thought.”

Nussbaum, Martha, F rontiers o f  Justice, Harvard University Press, Cambridge, 2006, 37.

Haggenmacher, Peter, “Grotius and Gentili: A Reassessm ent o f Thomas E H olland’s Inaugural 

Lecture”, in Bull, Hedley, Kingsbury, Benedict and Roberts, Adam eds., Hugo G rotius and  

International Relations, 1991, Clarendon Press, Oxford, 133, 172.
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scepticism. For this, Grotius took up the Stoic concept of a moral community of 

mankind, emphasising “individuals and political powers beyond the level of modem 

states rather than these states themselves”. Indeed, for Cavallar, “normative 

individualism combined with moral cosmopolitanism, or the notion of a society of 

humankind, provide Grotius’ ultimate frame of reference” .̂ '’*

Although Samuel von Pufendorf (1632-1694) is most commonly regarded as 

a powerful proponent of state sovereignty, he does in fact differ from Hobbes’ 

vision of a state of nature in important respects, such that his work has been 

described as a synthesis between Hobbesian realism and the natural law tradition, 

including its emphasis on human sociability.^®^ For Linklater, Pufendorf’s defence 

of the existence of horizontal moral ties amounts to a criticism of those who would 

enact only an internal concept of o b lig a tio n .P u fe n d o rf  tempers his statist views 

by observing that nature requires the “cultivation of a friendly society” , for “even 

though some man may be unable to work me any benefit or harm or has in himself 

nothing for me to fear or desire, yet it is nature’s will that even such a one be 

considered my kinsman and equal” . A s  a result, it is the duty of man to,

“promote the advantage of another, so far as he conveniently can. For since 

Nature has established a kind of kinship among men, it would not be enough 

to have refrained from injuring or despising others; but we must also bestow

Cavallar, Georg, The Rights o f  Strangers, Ashgate, Aldershot, 2002, 139.

Ibid., 190.

Linklater, Andrew, Men and Citizens in the Theory o f  International Relations, 2"“* ed., Macmillan, 

Basingstoke, 1990, 63. See Palladini, Fiammetta, “Pufendorf disciple o f Hobbes: The nature of man 

and the state of nature: The doctrine o f socialitas", 34(1) H istory o f  European Ideas  26 (2008); 

Boucher, David, “Resurrecting Pufendorf and Capturing the Westphalian M oment”, 27(4) R eview  o f  

International Studies 557 (2001), according to whom Pufendorf s theory “tried to reconcile the duty 

o f the state to protect its citizens with the universal claim s o f humanity” and “constitutes a rejection 

o f the v iew  that the moral order is confined to internal relations o f the state, and between which there 

can be no justice and injustice, or that any morality that may pertain between states is merely a 

matter o f  convention” (573).

Pufendorf, Samuel von. The Law o f  N ature and o f  N ations (1672), Clarendon Press, Oxford, 

1934, 212.
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such attentions upon others -  or mutually exchange them -  that thus mutual 

benevolence may be fostered among men.”

Writing in 1925, Walter Schiicking observed how for Pufendorf the idea, “Thou art 

not alone here in the world” affords the point of departure for all legal relations, and 

“holds for mankind as for states” . Thus,

“if the international economic life of the present has in unexpected ways 

wrenched the states loose from their previous isolation and brought them 

closer together, then the point of departure of all legal relations which 

furnished the soil for the doctrinal system of Samuel von Pufendorf, “Thou 

are not alone in the world”, must be authoritative in increased measure today 

for the relations of states under international law. An epoch, which has as its 

task the ‘socialisation of international law’, must recognise in Pufendorf 

therefore a leader and pathfinder.”

Even as late as Christian W olff (1679-1756), the view was propounded that, 

despite forming into separate states, man remains part of a universal society 

comprising all of humankind (“civitas gentium maxima"). It was no less than 

“absurd” to believe that the creation of particular societies had done away with the 

“great society” established by nature amongst men, such as w'ould terminate the 

“universal obligation of all toward all” . '̂"' For Wolff, the purpose of the society of 

states is “to give mutual assistance in perfecting itself and its conditions, [and] 

consequently the promotion of the common good by its combined powers” . I t  

was from within this theory of natural law that Wolff carved out space for a form of 

positive law, the so-called “voluntary Law of Nations”, imposed by nature as a

Pufendorf, Samuel von. On the D uty o f  Man and Citizen A ccording to the N atural L aw  (1682), 

Chapter VIII, §1, M oore, Frank Gardner trans., W ildy and Sons, N ew  York, 1964.

Schiicking, Walter, “Introduction”, Wright, Herbert trans., in Pufendorf, Samuel von. On the D uty 

o f  Man and Citizen A ccording to the N atural Law  (1682), Chapter VIII, §1, Moore, Frank Gardner 

trans., W ildy and Sons, N ew  York, 1964, 26a.

W olff, Christian von. The Law o f  N ations Treated A ccording to a Scientific M ethod  (1749), 

Prolegom ena, § 7, Clarendon Press, Oxford, 1934, 11.
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consequence of humankind’s social union, and deriving its force from the presumed 

consent of nations?'®

While, admittedly, Emmerich de Vattel (1714-1767) is arguably Grotius’s 

greatest rival for the title of father of international law, his claim is based more on 

subsequent dominance than pre-eminence.^*’ Unlike Wolff, Vattel’s work “was read 

by everyone who mattered, was on the desk of every diplomat for a century or 

more”, and, between 1789 and 1820, would be cited in American pleadings almost 

six times as often as Grotius.^'* While purporting simply to restate the works of 

Wolff, Vattel goes considerably beyond a mere paraphrasing. Most significantly, in 

transforming the meaning of the concept of nature from the ideal (natural law) to 

the actual (a Hobbesian “state of nature”), Vattel openly declares, “I differ entirely 

from M W olff’ on the foundation for the voluntary law of nations, and proceeds to 

introduce the powerful concept of the “full liberty of the state” to international 

law.^'^ A crucial aspect of Vattel’s overall approach is that, for him, W olff’s 

presumption of consent based on a universal society is both unreasonable and 

unfounded.

It is within these all important changes wrought by Vattel that the origins of 

the struggle between collectivist and universalist tendencies that has continued to 

dominate international legal theory ever since can first clearly be traced. In places, 

the concern shown by W olff for interdependence and universal union is repeated 

verbatim, and he agrees that the first general law is that every nation should 

contribute as far as it can to the happiness and advancement of other nations. Then,

W heaton’s Elem ents o f  International Law, 5* ed., Phillipson, Coleman, Stevens and Sons, 

London, 1916, 9.
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as if reminded of Hobbes’ persuasive warnings, Vattel proceeds to make the 

opposing claim that not only does a nation owe to itself, as a prior consideration, 

whatever it can do for its own happiness, but the intrinsic justice of its conduct is
17.0not a matter on which others may pass judgment.

For Philip Allott, the Vattelian tradition is not merely an approach to 

international law, but implies a pure theory of the whole nature of international 

society, from which all the varieties of “reality forming” (philosophy, history, 

morality, economy, law) are virtually excluded, such that in so far as reality forming 

does take place internationally, “it does so not as part of any specific international 

social process but merely as the random interacting of the non-public realms of the 

subordinate societies of international society” .^ '̂ As a result,

“internal law is intrinsically isolated from international law. But the most 

important practical consequence is that morality is discontinuous as between 

interstatal unsociety and its subordinate societies. The result is that 

governments, and the human beings who compose them, are able to will and 

act internationally in ways that they would be morally restrained from 

willing and acting internally ... tolerating oppression and starvation and 

disease and poverty, human cruelty and human suffering ... on a scale, that 

they could not tolerate within their internal societies.”

The crucial point made by Allott is that, despite its powerful dominance, like 

any theory, the Vattelian tradition is merely a contingent set of ideas, and as such, is 

as equally capable of change as were the traditions of Vitoria or W olff when they 

were transformed into the modem and still prevailing understanding of international 

law. For Allott, the change that must come is a transformation of international law 

into the embodiment of the common interest of all humanity.

In his 1931 presidential address to the American Society of International 

Law, James Brown Scott spoke of how the seamless bond of friendship which

Vattel, Emmerich de. The Law o f  Nations, o r  the P rincip les o f  N atural Law, applied  to the 

C onduct and Affairs o f  Nations and Sovereigns  (1758) Fenwick CG trans., Carnegie Institute, 

W ashington, 1916 ,5-7 .

Allott, Philip, Eunoinia, Oxford University Press, Oxford, 1990, 248.
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undoubtedly exists between and among people foretold of the “oneness of the 

human race” .̂ ^̂  The savagery of the First World War had convinced Scott that 

Vattelian positivism had separated international law from its moral foundations and 

so, throughout the 1930s, he set about expounding a holistic theory of international 

law based upon the writings of Vitoria.^^"^ In direct contrast to Vattelian thought, as 

analysed by Allott, Scott’s interpretation of Vitoria has been said to have “resulted 

in a definition of international law -  indeed, international relations -  that 

represented a holistic, indivisible ‘community’ of nations” . For Scott, this vision 

of international law “bound every state of the international community and the men 

and women who, taken together, compose the states and our common humanity”.̂ ^̂  

In his following year’s address, Scott elaborated on this theme, delivering a 

paper entitled “A Single Standard of Morality for the Individual and the State” . 

Taking as his starting point Vitoria’s affirmation of a juridical link connecting all 

people (“The whole world is in some manner one nation”), Scott argued in favour of 

a single standard of morality applicable to all humankind whether acting alone, or 

joined together in the form of the state. Since the state has no existence separate 

from its “incorporators”, the laws of humankind cannot be dictated by “the artificial 

entities which we call states” . Rather, as mere agents of its citizens, state-made law 

must be consistent with the dignity of the human beings:

“a house divided against itself falls. There can be but one standard for the 

group of individuals which we call states. There can be but one standard for 

the groups of individuals which, taken together, form humanity, and the
227groups which, as such, compose the international community” .

Scott, James Brown, “The Progress o f International Law During the Last 25 Years”, Presidential 

Address Delivered at the 25*'' M eeting o f the American Society o f International Law, 23 April 1931.

See Scott, James Brown, The Spanish Origin o f  International Law, Clarendon Press, Oxford, 

1934.

Rossi, Christopher, Broken Chain o f  Being: Jam es Brown Scott and the O rigins o f  M odem

International Law, Kluwer Law International, The Hague, 1998, 109.

Scott, James Brown, “Vitoria and International Law”, Address to the American Catholic

Historical Society, Philadelphia, 19 March 1934, cited in Rossi, ibid.
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Christopher Rossi labels Scott’s approach a form of legal “plenitudinism”, 

involving the belief that “nature provides both the generative and sufficient qualities 

to produce a gap free universal order” .‘ *̂ In distinguishing between structural 

plenitudinism, based upon positive law, and substantive plenitudinism, based upon 

natural law, Rossi believes that the latter is a significant influence on contemporary 

movements in international legal thought, and the human rights movement in 

particular.

For Scott, international duties did not derive from the rights that were 

created through the consent of states, but rather international rights derived from 

pre-existing obligations. As will be recalled from chapter three, such a view 

expands upon a pure law approach, whereby the state is not an object of nature but 

rather is the subject of a prior normative order. Thus, for Scott,

“[t]he law of nations is the practice of nations, in accordance with justice 

and morality ... It existed before the nations attempted to create it; it existed 

before the nations attempted to interpret it in treaties and conventions. It 

would exist if there were no treaty, if there were no convention, if there were 

no statute within a state prescribing it. International law exists because it is 

needed, and as long as it is needed, it will continue to exist.”

Rossi persuasively makes the case that the new plenitudinists share three 

characteristics with Scott; they are more concerned with promoting the substantive 

universality of international law than with the structural means by which it is to be 

achieved; they adopt an outcome orientated approach to international law, focusing 

on the teleological implications of plenitudinism; and, finally, they are 

opportunistic, in that “[t]heir calls for an emboldened vision of international law 

sound conspicuously during those fleeting periods when the international climate 

seems most receptive to proposals for meaningful change”.'̂ ® This final

Rossi, Christopher, Broken Chain o f  Being: Jam es Brown Scott and the Origins o f  M odem  

International Law, Kluwer, The Hague, 1998, vii.

Scott, James Brown, Lecture at Heidelberg University, 1928, cited in Rossi, Christopher, Broken 

Chain o f  Being: Jam es Brown Scott and the O rigins o f  M odern International Law, Kluwer, The 

Hague, 1998, 101.
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characteristic brings to mind EH Carr’s charge that, where practice is least ethical, 

theory becomes most utopian. Accordingly, international law’s tendency towards 

utopia is greatest, he suggests, “at periods when anarchy is most prevalent in the 

practice of nations. During the nineteenth century, a comparatively orderly period in 

international affairs, international jurisprudence took on a realist complexion. Since 

1919, natural law has resumed its sway, and theories of international law have
2 ‘i  1

become more markedly utopian than at any previous time.” Once this reliance 

upon provocation is diagnosed, however, a conscious effort ought to be made to 

wean oneself off it, through constant engagement in reflexive thought and second- 

order reflection.

At present, a “coterie of familiar if imperfectly understood conceptual 

building blocks” seek to give effect to a plenitudinal mindset, including the 

concepts of Jus cogens and obligations erga omnes, the principles of humanity, 

solidarity and human dignity, as well as “variations on CW Jenks theme of a 

Common Law o f M ankind". However, as Rossi rightly argues, by overlooking the 

role of structural plenitudinism, contemporary legal thought has neglected to deal 

with the important split in universalism. As he suggests, along with considering the 

substance of universal norms, new plenitudinists ought also to attend to the 

structural arrangements, the praxeology, required to give effect to these norms. In 

addition, having had much success in globalising civil and political rights, it is 

posited that there is a need for a broadening of substantive plenitudinism so as
'y'l'y

promote a greater universalisation of economic rights.

In his work. The American Tradition o f International Law: Great 

Expectations (1789-1914), Mark Janis has demonstrated how, contrary to common 

perception, there has always been a strong strain of the Grotian tradition within 

American approaches to international law, as evidenced by the likes of William 

Ladd and James Brown Scott, and within which is contained the best American 

traits of solidarity, respect for diversity and a belief in the possibility of progress."^'*

Carr, Edward Hallett, The Twenty Years' Crisis, Harper, N ew  York, 1964, 174.

Rossi, Christopher, Broken Chain o f  Being: Jam es Brown Scott and the O rigins o f  M odem  
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In ascribing to Janis’ call for a return to a universalist tradition “as it existed at a 

time of great expectations”, Harold Koh might be regarded as one of Rossi’s new 

plenitudinists, arguing in support of a “norm-based internationalism -  with fidelity 

to process, humanity, principles of fundamental justice and human rights, and 

transnationalism” What is clear is that, rather than being dismissed as a utopian 

ideal, the concept of the community of mankind has not only had a significant 

influence on the development of international legal thought, but that it continues to 

do so. The notion of an international community belonging to all persons is, 

suggests Jorge Peirano, “the legacy left to us by the founders of international law, a 

legacy which nowadays illuminates our future more than ever before”.

(i) Common Heritage o f Mankind and the Global Commons

In addition to representing a powerful conceptual idea, the idea of a common 

community of mankind has found concrete expression in modern international law 

through the concept of the “common heritage of mankind”, as is found within Part 

XI of the 1980 UN Convention on the Law of the Sea (UNCLOS) governing that 

area of the seabed beyond the jurisdiction of any state. The concept has been 

described as constituting the Convention’s “ideological core and claim for 

distinctiveness”, and as “providing one of the most developed application of
9 - 3 7

trusteeship or fiduciary relationship in an environmental context”. Although a 

1994 Implementation Agreement significantly reduces the regulatory aspects of the
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seabed regime, it does reaffirm that “the Area and its resources are the common 

heritage of mankind”.

The modem origins for a such regime are to be traced to a 1967 proposal by 

Malta for the examination by the General Assembly of “the question of the 

reservation for peaceful purposes of the seabed and the ocean floor, beyond the 

present limits of national jurisdiction, and the use of its resources for the benefit of 

mankind as a whole” .“^̂  Its true origins, however, can easily be traced to the 17*’’ 

century debate exchanged in the pages of John Selden’s Mare Clausum  and 

Grotius’ Mare Liberum, as well as to Kant’s concept of the original right of 

common possession, and centre upon an argument as to whether unoccupied parts 

of the earth are to be regarded as res nullius or res communis?'^^ Interestingly, it has 

been observed that not only did both sides of this modem debate seek to “dress its 

national policy in universalist rhetoric”, (developing states arguing that, as res 

communis, the deep seabed was to be equally available to all; developed states 

arguing that, as a high seas freedom, exploitation was to be open to everyone) but, 

paradoxically, the concessions made to industrialised states in the Implementing 

Agreement were also “negotiated under a communitarian public rhetoric”?"*'

Within the context of the package-deal that is the 320 articles of the Law of 

the Sea Convention, not to mention the Implementing Agreement of 1994, it is easy 

to underestimate the ground-breaking significance of Articles 136 and 140, 

providing that the Area and its resources are the common heritage of mankind, and 

that all activities therein shall “be carried out for the benefit of mankind as a whole, 

irrespective of the geographical location of states ... taking into particular 

consideration the interests and needs of developing States and of peoples who have

UN General Assembly Resolution 48/263, 27 July 1994, preambular paragraph 2.

UN Doc. A/6695, 19 August 1967, 22 GAOR, Annex 1, Agenda item 92. See also  General 

Assembly Resolution 2340 (XXII) 18 December 1967, preambular paragraph 3; Nandan, Satya, 

Lodge, Michael and Rosenne, Shabtai, United Nations Convention on the Law o f  the Sea 1982, A 

Commentary, Volume VI, Martinus Nijhoff, The Hague, 2002, 3-69.

See Schneider, Jan, “Something Old, Something New: Some Thoughts on Grotius and the Marine 

Environment”, 18(1) Virginia Journal o f International Law  147 (1977).

■'*' Koskenniemi, Martti and Lehto, Marja, ‘The Privilege of Universality”, 65 Nordic Journal o f  

International Law 533 (1996), 535. See, Boczek, Boleslaw Adam, “Ideology and the Law of the Sea; 

The Challenge of the New International Economic Order”, 7 Boston College International Law and 

Comparative Law Review  1 (1984), 22.
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not attained full independence”. To give a flavour of the remarkable nature of the 

fact that this concept has managed to transform from being “merely a philosophical 

notion with the potential to emerge and crystallise as a legal norm” to become 

“fixed as a part of conventional international law”,̂ '*̂  it is useful to consider the 

following example of a common sceptical stance from 1972:

“[T]he reference to the rather elusive and undefined concept of ‘common 

heritage of mankind’, no matter how well motivated, in a legally binding 

document would be unfortunate unless it is realised from the outset that it 

carries no clear juridical connotation but belongs to the realm of politics, 

philosophy or morality, and not law. This is not to say that philosophers, 

politicians or moralists would necessarily be in a better position to give a 

rational explanation of the meaning of the phrase.”

In contrast, for Allott, the 1982 Convention represented nothing less than 

“the symbol and the herald of a new era in the development of international law” 

and a “turning point in the history of the ideas of international society” . I n  three 

respects, the Convention was revolutionary;

“It demonstrates that international society is now in possession of one of the 

most fertile idea-complexes developed in national-society, the idea-complex 

which has accumulated around the concept of the general will. It is a 

manifestation of a new-found will and capacity in international society to 

seek general distributive justice through regular processes, including law

making. It marks the coming to consciousness of an international society 

distinct from the society of nation-states. In other words, the convention

Joyner, Christopher, “Legal Implication o f the Concept o f the Common Heritage o f Mankind”, 35 

International and C om parative Law Q uarterly  190 (1986), 199; Joyner, Christopher and Martell, 

Elizabeth, “Looking Back to See Ahead; UNCLOS III and Lessons for Global Com m ons Law”, in 

Ku, Charlotte and D iehl, Paul eds.. International Law, Lynne Rienner, Boulder, 1998, 445, 458.

Gorove, Steven, “The Concept o f ‘Common Heritage o f Mankind’; A Political, Moral or Legal 

Innovation?” 9 San D iego  Law R eview  390 (1972), 402.

Allott, Philip, “Making the new international law; law of the sea as the law o f the future”, 40  

International Journal 442 (1985), 442.
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bears witness to, and itself forms part of, a geological shift in the deep 

structure of international society closely analogous to revolutionary changes 

which have occurred in the ideological and structural development of certain 

national societies.”

More generally, Allott viewed the adoption of the Convention as adding to 

the growing evidence that “a transnational people’s ideology is developing behind 

the backs, as it were, of governments and official ideologies” :

“The people of the world cannot be blamed if they are in possession of a 

cosmopolitan consciousness that alienates them from the consciousness of 

their governments. They cannot be blamed if they develop ideals and 

aspirations of internationalism, pacifism and worldwide social justice which 

cut across and complicate the efforts of governments. And governments 

must be given some credit if they act, as in the Law of the Sea Conference, 

under the influence of a consciousness which they hardly recognise and 

which they might, were they to become fully aware of it, feel bound to 

repudiate.”

Similarly, for Boaventura de Sousa Santos, the principle of the common 

heritage of mankind is one of two forms of what he terms “counterhegemonic 

globalisation” (the other being legal cosmopolitanism). There is, he suggests, “a 

deep complicity between cosmopolitanism and the common heritage of mankind; 

while cosmopolitanism signifies the struggle of oppressed social groups for a decent 

life under the new conditions of globalisation of social practices promoted by the 

capitalist world system, the common heritage of mankind signifies the idea that 

such a struggle will be fully successful only in terms of a new pattern of 

development and scalability that will necessarily include a new social contract with 

the earth, nature and future generations” .̂ "̂ ’ Accordingly, although formulated by 

international lawyers, Santos regards the concept as transcending by far the field of

Ibid., 443.

Ibid., 459-460.

Santos, Boaventura de Sousa, Toward a New Legal Common Sense, 2"“* ed., Butterworths, 

London, 2002, 302.
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traditional international law, positing humankind as the subject of international law, 

“entitled to its own heritage and the autonomous prerogative to manage the space 

and resources included in the global commons”, and thereby pointing towards a jus
248humanitatis, “a law of and for humanity, as a whole”.

The application of the concept of the common heritage of mankind to 

common space areas has been described as involving five principal elements: the 

entire area cannot be legally owned by any state or group of states, and legally it is 

to be administered by the international community; all people are expected to share 

in the management of the area; any benefits derived from the exploitation of the 

area are to be shared internationally; use of the area shall be limited to exclusively 

peaceful purposes, and, finally, scientific research shall openly permissible, with the 

results of such research being freely available to In addition, the concept of

“heritage” has a further significance of its own, suggesting that “to fail in the 

protection, conservation, preservation and prudential management of the region and 

its resources would breach the trust and legal obligation implicit in responsibly 

supervising the earth’s heritage for mankind in the future” .̂ °̂

Even before the adoption of UNCLOS, Article XI of the 1979 Moon 

Agreement had declared that “[t]he moon and its natural resources are the common 

heritage of mankind”. I n  the relatively short space of time between 1982 and 

today, the concept has been swept along in the explosion of international 

environmental law, becoming a cornerstone of the wider notion of the “global 

commons”, and finding a distinct echo within both the Framework Convention on 

Climate Change (“change in the Earth’s climate and its adverse effects are a 

common concern of humankind”) and the Convention on Biological Diversity (“the 

conservation of biological diversity is a common concern of humankind”).^^  ̂ As 

Xue Hanqin has observed, while traditionally “rules of international liability for

Ibid., 303, 309

Joyner, Christopher, “Legal Implication o f the Concept o f the Common Heritage o f Mankind”, 35 

International and C om parative Law Q uarterly  190 (1986), 192.

Ibid., 195.

See Blaser, Arthur, “The Common Heritage In Its Infinite Variety: Space Law and the Moon in 

the 1990s” 5 Journal o f  Law and Technology 19 (1990).

United Nations Framework Convention on Climate Change, done at N ew  York on 9 May 1992, 

preamble; Convention on B iological Diversity, done at R io de Janeiro on 5 June 1992, preamble.

367



transboundary damage related predominantly to injury to national rights and 

interests, whether suffered directly by the State itself or through its national”, with 

the upsurge of international concern over environmental protection “the issue of 

damage to the global commons has become one of the most important topics for 

international action. ... With each conventional framework in these fields, a new 

pattern of international actions to cope with global environmental damage is being 

formed.”^̂^

It is no coincidence that the common heritage concept first emerged during 

the 1960s, the UN Decade of Development, and that it formed a key part of the 

efforts to establish a New International Economic Order (“NIEO”). Indeed, one of 

the few lasting successes of the drive for a NIEO has been the acceptance of the 

fundamental principle of “common but differentiated responsibility” that is to be 

found within a number of global commons regimes, or what Frank Biermann refers 

to as the principle of “international environmental solidarity”.A c c o r d i n g  to 

Principle 7 of the 1992 Rio Declaration on the Environment and Development, for 

instance,

“States shall cooperate in a spirit of global partnership to conserve, protect 

and restore the health and integrity of the Earth’s ecosystem. In view of the 

different contributions to global environmental degradation. States have 

common but differentiated responsibilities. The developed countries 

acknowledge the responsibility that they bear in the international pursuit to 

sustainable development in view of the pressures their societies place on the 

global environment and of the technologies and financial resources they 

command.”

Similarly, through Article 3(1) of the Convention on Climate Change, states 

make a commitment to act to protect the global climate “on the basis of equity and 

in accordance with their common but differentiated responsibilities and respective

Hanqin, Xue, Transboundary Damage in International Law, Cambridge University Press, 

Cambridge, 2003, 191, 192.

Biermann, Frank, ‘“ Common Concerns of Humankind’ and National Sovereignty”, in Canadian 

Council on International Law, Globalism: People, Profits and Progress, Kluwer, The Hague, 158, 

172-177.
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capabilities” . Not only are the responsibilities that are imposed upon states 

differentiated according to their capabilities, but often specific measures are also 

included so as to ensure an equitable benefit from shared natural resources. For 

example, Article 13 of the International Treaty on Plant and Genetic Resources for 

Food and Agriculture provides that benefits arising from the use of plant genetic 

resources shall be shared fairly and equitably through the exchange of information, 

access to and transfer of technology, capacity-building and the sharing of benefits 

arising from commercialisation, such that any benefits arising from the use of 

genetic resources that are shared under the Multilateral System should flow 

primarily “to farmers in all countries, especially in developing countries, and 

countries with economies in transition”.

Given the limits which it places on individual and national autonomy, for a 

number of cosmopolitan thinkers such as Caney, Shue, Pogge and Held, the global 

environment is an obvious place at which to begin to apply principles of 

cosmopolitan justice.^^^ As Lorraine Elliott describes, the “biophysical complexities 

of the planetary ecosystem define it as a global commons and a public good, 

extending the bounds of those with whom we are connected, to whom we owe 

obligations and against whom we might claim rights. It creates, in effect, a 

cosmopolitan community of reciprocal rights and duties.”^̂  ̂ Moreover, those 

debates which characterise the cosmopolitan problematic -  such as debates about

International Treaty on Plant and Genetic Resources for Food and Agriculture, done at Rome on 3 

N ovem ber 2001, Article 13. Emphasis added. See however, M gbeoji, Ikechi, “Beyond Rhetoric: 

State Sovereignty, Common Concern, and the Inapplicability of the Common Heritage Concept to 

Plant Genetic Resources”, 16 Leiden Journal o f  International Law  821 (2003).

Caney, Simon, “Cosmopolitan Justice, Rights and Global Climate Change”, 19(2) Canadian  

Journal o f  Law and Jurisprudence  255 (2006); Caney, Sim on, “Cosmopolitan Justice, 

Responsibility, and Global Climate Change”, 18(4) Leiden Journal o f  International Law  747 (2005); 

Caney, Simon, “Global Distributive Justice and the Environment” in Tinnevelt, Ronald and 

Verschraegen, Gert eds.. Between C osm opolitan Ideals and State Sovereignty, Palgrave M acmillan, 

Basingstoke, 2006, 51; Shue, Henry, “Global Environment and International Inequality”, 75(3) 

International Affairs 531 (1999); Pogge, Thomas, W orld P overty and Human Rights, Polity Press, 

Cambridge, 2002, 183-189; Held, David, G lobal Covenant, Polity Press, Cambridge, 2004.

Elliott, Lorraine, “Global environmental (in)equity and the cosm opolitan project”. Centre for the 

Study of Globalisation and Regionalisation W orking Paper No. 95 (2002), 9, available at 

<ww\v.csgr.org>.

369



distributive and environmental justice, transnational harm, moral obligations to 

those outside the state, and democratic governance -  are also central to the global 

politics of the environment.^^*

In a particularly striking example of a cosmopolitan approach to 

environmental issues, Elliott seeks to apply Linklater’s concept of “cosmopolitan 

harm conventions” to instances of environmental harm. The transnational nature of 

pollution, such as the effects of carbon emissions, can be seen as epitomising what 

Linklater eloquently describes as the “lengthening chains of cause and effect which 

result from globalisation” .̂ ^̂  One response to this development is to have recourse 

to what Habermas terms a theory of “communicative action” and “discourse ethics” . 

The starting point for such an approach is the Kantian Golden Rule, or categorical 

imperative, that we should do onto others as we would wish them to do onto us. In 

other words, we should be willing to accept the universal application of all rules that 

we seek to adopt. As a consequence, in order for any norm to be valid it is first 

necessary that “all affected can accept the consequences and the side effects its 

general observance can be anticipated to have for the satisfaction of everyone’s 

interests, and that these consequences are preferred to those of known alternative 

possibilities for regulation”.^̂ ° Communicative action, therefore, is an approach to 

resolving normative questions by ensuring that all persons affected by new norms 

are equally involved in the decision-making process and, as such, is said to be 

deontological, cognitivist, formalist and, most importantly, universalist. The 

provision of global communicative action through “intergovernmental bargaining 

complemented with new governance structures and deliberation in a transnational 

civil society”, is regarded by Habermas as offering the basis for an effective model 

for world governance.

In considering whether there have been any advances in developing 

cosmopolitan harm conventions, Linklater draws encouragement from “a range of 

ethical perspectives which argue for universalising communication communities”.

Ibid., 3-4.

Linklater, Andrew, “Citizenship, Humanity, and Cosmopolitan Harm Conventions”, 22(3) 

International Political Science Review  261 (2001), 264, 266.

Habermas, Jurgen, M oral Consciousness and Communicative Action, Polity Press, Cambridge, 

1990, 65. See Eriksen, Erik and Weigard, Jarle, Understanding Habermas -  Communicative Action  

and Deliberative Democracy, Continuum, London, 2003, 251.
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and from the fact that there has been “some growth of cosmopoHtan moral 

consciousness in the form of ethical doctrines that insist that, ideally, global 

arrangements should have the consent of everyone who may be affected or who is 

in danger of being harmed by them”, clearly bringing to mind Habermas’ theory of 

communicative action and discourse ethics.'^' Indeed, cosmopolitan harm 

conventions are defined by Linklater as being anchored in the belief that,

“the differences between insiders and outsiders are not always relevant 

reasons for treating outsiders less well than insiders. To be bound by these 

conventions is to accept that insiders do not have a moral right to promote 

their security and welfare by imposing insecurity and fear on other societies, 

and they do not have the right to act in a manner that is widely regarded as 

reprehensible within their own group. The existence of [such conventions] 

means that group members believe the boundaries of their moral community 

are not identical with, but extend beyond, the frontiers of their bounded 

political community.”

Amongst the three categories of principal form of harm in the modem 

society of states, the second is said to be the “increasingly important phenomenon 

of abstract harm which is transmitted across frontiers by transnational economic 

processes and institutions”, an example of a response to which is the Framework 

Convention on Climate Change. In assessing the principle of common but 

differentiated responsibility from the point of view of cosmopolitan harm 

conventions, however, Elliott remains sceptical, suggesting that by focusing on the 

political relationship between developed and developing countries, rather than on 

the justice claims of individuals, the principle of burden-sharing is in danger of 

being reduced to a “form of proxy cosmopolitanism -  confining justice to the inter

state level on the assumption that individuals’ basic claims to justice have already

Linklater, Andrew, “Citizenship, Humanity, and Cosmopolitan Harm Conventions”, 22(3) 

International P olitica l Science R eview  261 (2001), 270. See, Brulle, Robert, “Habermas and Green 

Political Thought: Tw o Roads Converging”, 11(4) Environm ental P olitics  4  (2002).

Ibid., 264.
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been (or will be) taken into account”. In addition, Elliott identifies a risk that, in 

practice, burden sharing will become more self-regarding than other-regarding, 

more prudential and less cosmopolitan, with developed states taking action “only or 

primarily when environmental harm elsewhere may have economic or 

environmental or security consequences for them, not because they are willing to 

take up or recognise any responsibility to assist desperate and distant strangers” 

Advocating a strong form of cosmopolitanism, Elliott is also critical of the fact that 

the degree of participation and consent entailed by environmental conventions is 

essentially confined to the state, arguing that to truly qualify as a cosmopolitan 

harm convention, consent has to operate at the local level. Consequently, Elliott 

draws the conclusion that, while “cosmopolitan ideas are sufficiently robust to 

provide a theoretical and ethical road map for dealing with global environmental 

injustice”, existing international environmental law is “more rhetorically 

cosmopolitan than it is cosmopolitan in outcome or consequence”.

While there is much merit in Elliott’s analysis, it must be accepted that she 

is addressing the issue of environmental harm from the position of advocating a 

strong cosmopolitan approach. From the perspective of traditional international law, 

the cosmopolitan components of environmental law are considerably more radical 

than Elliott’s analysis might suggest. As a starting point, it must be acknowledged 

that the principle of the common heritage of mankind first found its concrete 

expression within international law. More particularly, as Biermann comments,

Elliott, Lorraine, “Cosmopolitan Environmental Harm Conventions”, 20(3) G lobal Society  345 

(2006), 357.

Ibid., commenting that, in general,

“rich countries have been reluctant to adopt policies that would minimise transnational 

environmental harm, let alone share the burden. Nor have they been w illing to comm it the 

kinds o f material resources required to help the most disadvantaged to recover from the 

consequences o f  environmental damage or to minimise their own impact on the 

environment. Global funding for sustainable development remains unacceptably low and 

the emphasis on foreign direct investment rather than official development assistance as the 

best route for improving welfare has meant that the poorest countries and peoples are 

increasingly rather than decreasingly disadvantaged.”

Ibid., 363, 346.
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unlike earlier documents in the field of North-South cooperation, recent 

environmental commitments have been established in legally binding treaty 

provisions governed by decision-making mechanisms in which developing 

countries hold equal voting power. He goes on to observe that, given that these 

unprecedented developments in international relations have been,

“incorporated in several treaties on common concerns of humankind in 

similar form, they may point to the conclusion that industrialised countries 

increasingly accept a general legal duty of global environmental solidarity, 

that is, of providing financial assistance to poorer nations to help them to 

implement policies to protect common concerns of humankind. Such a rule 

of customary international law would have the effect that industrialised 

states have a legal duty to provide developing states with the necessary 

financial and technological means to adopt effective policies to address 

common concerns of humankind, and that developing countries concurrently 

have a legal right to request such assistance.”

While Biermann may be accused of being as optimistic as Elliott is 

pessimistic, it is submitted here that recent legal approaches to global environmental 

problems do indeed contain cosmopolitan elements, and point in the direction of a 

greater acceptance of external obligations and transnational commitments. As will 

be taken up in the following chapter, developments in this area also provide 

evidence that issues of distributive justice are increasingly being seen as a 

legitimate matter of international legal concern.

6.5 Conclusion

By examining the three juridical concepts of an international community amongst 

states, the individual as the primary unit of international law’s concern and a unified 

community of mankind, this chapter has demonstrated the extent to which a distinct

Biermann, Frank, “ 'Common Concerns o f Humankind’ and National Sovereignty”, in Canadian 

Council on International Law, G lobalism : People, P rofits and P rogress, Kluwer, The Hague, 158, 

177.
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strain of international legal cosmopolitanism has formed a key part of international 

law. Each of these concepts has demonstrated how international law has served to 

give concrete effect to the core cosmopolitan principles of universality, generality 

and individualism. By including reference to international jurists from a range of 

periods, it has been shown that the cosmopolitan ideal is in no way a novel 

development within the field, but rather has always been prevalent amongst key 

thinkers and at critical junctures. Conversely, the examples provided of these 

concepts in action -  the constitutionalisation of international law and the exercise of 

universal jurisdiction; ju s cogens and elaboration of norms erga omnes', the 

doctrines of human security and the responsibility to protect; and the principles of 

the common heritage of mankind and the global commons -  illustrate how 

international legal cosmopolitanism has gained ever-greater significance since 1945 

onwards, what T.O. Elias identifies as the third phase in the evolution of 

international law. Each of these examples gives the lie to the belief that the 

sovereign state has no purpose beyond itself. While some of these practices can be 

seen as radical liberal internationalism in action, others may be regarded as a 

response to the call for a fundamental rethink of international law’s founding 

assumptions. All of them, however, evidence the existence of higher values above 

and beyond the interests of individual states. By so doing, these constitutive 

practices form part of what Alexander Wendt describes as collective identity 

formation, endowing “the idea of humankind with the depth of solidarity of which it 

has never been certain”. I n  establishing external obligations and transnational 

responsibilities, such practices are changing the structure of international law and 

making the international order less of a society of isolated, communitarian states 

and more of a cosmopolitan community of fate.

As Andrew Linklater argues, whereas traditional international law granted 

sovereign states the right to decide how far to honour universal moral obligations by 

deeming them to be imperfect rather than perfect duties and therefore 

indeterminable and unenforceable, nowadays “[hjowever much states may wish to 

continue to privilege the law of states, the fact is that the moral claim that insiders 

come first is ethically insecure in the context of increasing transnational harm. The

Addis, Adeno, “Imagining the International Community; The Constitutive Dimension of 

Universal Jurisdiction”, 3 Human Rights Quarterly 129 (2009), 160.
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Kantian notion that all those who can affect one another should form a civil 

constitution has come of age. More cosmopolitan forms of national and 

international law are obvious ways in which the hitherto imperfect rights of 

outsiders can be made more perfect”.

Linklater, Andrew, “The Evolving Spheres of International Justice” , 75(3) International Affairs 

473 (1999), 480-1.
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Chapter Seven

Cosmopolitan Law and Distributive Justice

“A ny effective scheme o f  distributive justice, as I  see it, presupposes a 

bounded world o f  people deeply com m itted to each o th er’s fa te  -  m ost o f  us 

will no t agree to enshrine generous actions in law, and to live by those laws, 

i f  we c a n ’t identify in some way with recipients o f  those generous actions  -  

and it ju s t  so happens that the nation-state has emerged, fo r  whatever 

concatenation o f  historical reasons, as the unit within which our sense o f  

solidarity is strongest. ” ’

7.0 Introduction

Although the previous chapter has shown that international law has embraced 

certain transnational obligations, has increasingly placed the individual at the 

forefront of its concerns and has contributed to the development of a sense of 

international community, it nevertheless remains the case that, on the whole, 

practitioners of international law continue to pay insufficient attention to structural 

problems which impact upon the justice of everyday life, and overlook the central 

role which their discipline plays in maintaining an unjust global order. More 

generally, international law continues to contribute insufficiently towards the 

creation of new values, its practitioners often failing to remember that the function 

of international law is not only to meet what prevailing opinion conceives to be the 

needs of society, but also to contribute towards constituting that opinion -  to 

creating new values and new responsibilities.

Following Martha Nussbaum, in chapter one it was claimed that any 

worthwhile theory of justice that proposes political principles defining basic human 

entitlements ought to be able to confront the persistent and stark transnational 

inequalities which currently exist, and to meaningfully address the significant 

challenges that they pose. Nevertheless, it has been said of our key human rights

' Bell, Daniel, Communitarianism and its Critics, Clarendon Press, Oxford, 1993, 137-8.

 ̂Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 224-225.
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architecture -  the UN Charter, the Universal Declaration on Human Rights, the 

Covenant on Economic, Social and Cultural Rights -  that although they express the 

idea that human solidarity transcends national boundaries and extends to all people 

of the world, such as to impose certain transnational obligations on states, little has 

been done to define these obligations, to transform them from being imperfect to 

perfect, or to develop the idea beyond an elegant statement of principle.^ 

Furthermore, “[e]ven the most ardent advocates of international solidarity in the 

fight against global poverty ... invoke moral compulsion, not international state 

obligation, as the reason why countries should make greater efforts. If human rights 

are invoked in their discourse, it is merely to disparage extreme poverty as a denial 

of human dignity; stopping short of evoking the correlative duties and 

responsibilities of states and other actors to do their utmost to help achieve 

realisation of rights.”"̂ This inability to provide an account of their foundations 

which explains, not only their importance, but also how and why they obligate 

others, is regarded by Charles Beitz as the central philosophical problem about 

human rights.^

At the outset of this work, a defence was provided of the belief in the 

inevitability of progress or, as Ken Booth describes, the belief that the potential for 

moral progress is guaranteed by biology and that “when it is invented, it has the 

potential to be sustained by benign institutions” .̂  According to Rousseau, the 

“boundaries of what is possible in moral matters are less narrow than we think. It is 

our weaknesses, our vices and our prejudices that shrink them”.̂  For this very 

reason, it is important to recall Philip Allott’s admonition that we will not be what 

we could be without the idea of the ideal.* It was suggested that an architectonic 

vision might usefully be employed so as to orientate international law towards

 ̂ Fukuda-Parr, Sakiko, “M illennium D evelopm ent Goal 8: Indicators for International Human Rights 

Obligations?”, 28 Human Rights Q uarterly  966 (2006), 967.

Ibid., 968.

 ̂ Beitz, Charles, “International Liberalism and Distributive Justice”, 51 W orld P olitics  269 (1999), 

290.

® Booth, Ken, A Theory o f  W orld Security, Cambridge University Press, Cambridge, 2007, 127.

’’ Rousseau, Jean Jacques, The Social C ontract, Book III, Chapter 12, (1762), Penguin Books, 

London, 2004, 106, cited in Beitz, Charles, “International Liberalism and Distributive Justice", 51 

W orld P olitics  269 (1999), 278.

* Allott, Philip, The H ealth o f  N ations, Cambridge University Press, Cambridge, 2002, 84.
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“lessening the gap between the possibihties grasped through pohtical imagination 

and the actualities of political existence” .̂  With these assumptions in mind, the 

present chapter will explore the radical concept of cosmopolitan law as a distinct 

form of law separate from either domestic or international law. In particular, 

consideration will be given as to whether cosmopolitan law might assist 

international law in overcoming its inadequate response to transnational inequality.

Following the tripartite division suggested by Linklater, whereas the first 

and second definitive articles of Kant’s Perpetual Peace can be seen as relating to 

domestic law and international law respectively, the third article is concerned with 

the relations between individuals and foreign states or, more directly, between 

individuals and the citizens of foreign states. In the previous chapter, which dealt 

with the realm governed by the second definitive article, it was seen that certain 

elements of existing international law contain a distinct cosmopolitan strain, all of 

which were considered under the description of international legal 

cosmopolitanism.

It will be recalled that, for Antonio Franceschet, Kant’s conflicted view of 

the sovereign state is attributable to the significant duality within his critical 

philosophy between the political, or material, and moral, or formal, realms. 

According to Kant, state sovereignty is justified by a formal cause in spite of certain 

negative material consequences, such that a Kantian theory of statehood justifies 

not only the existence of the sovereign state, but also its necessary reform. In 

particular, the material justification for reform derives from the undesirable 

consequences of the continuance of a state of nature amongst states, and places the 

individual at the core of the international reform project. Crucially, Franceschet 

argues that in order for contemporary liberal internationalism to fulfil its central 

aims, it is necessary that it adopt a radical interpretation of Kant’s mechanisms for 

reform, as illustrated by the example of cosmopolitan democracy. A radical form of 

liberal internationalism is one that is open to the possibility of external obligations 

and transnational commitments to the citizens of other states, such as is required by 

any cosmopolitan approach to justice.

’ W olin, Sheldon, P olitics and Vision, Princeton University Press, Princeton, Expanded Ed., 2004, 

20 .
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In their focus on seeking to improve the material autonomy of individuals 

regardless of where they are located, the cosmopolitan elements of international law 

considered in the previous chapter can be seen as forming part of a radical version 

of liberal internationalism and so can be used as one component of an overall 

cosmopolitan effort to “make use of Kant in order to go beyond Kant”.'® In 

particular, the examples of international legal cosmopolitanism discussed can be 

seen as mirroring radical liberal internationalism’s willingness to drop Kant’s 

robust justification of sovereignty and to embrace the possibility of alternative 

political frameworks for the promotion of individual autonomy." For, international 

legal cosmopolitanism shares the view of radical liberal internationalism that the 

direct realisation of individual autonomy must not be subordinated to the formal 

sovereignty of states.

In this chapter, attention will turn to the third definitive article and to the 

distinct and novel concept of a cosmopolitan right or law. It has already been seen 

that the philosophical and abstract nature of Kant’s political writings have given 

rise to a number of widely differing interpretations of his reform project, and 

perhaps in no area is this more so the case than with regard to cosmopolitan law. 

The chapter will begin, therefore, with further elaboration on the very nature of 

cosmopolitan law and its contents (section 7.1). In addition to considering debates 

as to the proper interpretation of the content of the right to hospitality, this section 

will address the important issue of the nature of cosmopolitan law as law, putting 

forward the jurisgenerative process of democratic iterations as one convincing 

account of how cosmopolitan law might come about. This will be followed by a 

consideration of distributive justice from a cosmopolitan point of view, with 

particular attention given to the potential role of cosmopolitan law in addressing 

transnational inequality {section 7.2). In particular, adopting the terminology of 

Charles Beitz, cosmopolitan liberalism as an approach to distributive justice will be 

contrasted with the dominant, communitarian approach of what Beitz terms social 

liberalism.

Hoffe, Otfried, K ant’s Cosmopolitan Theory o f  Law and Practice, Cambridge University Press, 

Cambridge, 2006, 16.

"  Franceschet, Antonio, Kant and Liberal Internationalism, Palgrave M acmillan, New York, 2002, 

82-3.
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7.1 Cosmopolitan Law

In chapter two it was noted that, for W olfgang Friedmann, one of the principal

antinomies in legal theory is the seemingly happy co-existence between

individualistic legal theories o f a universal nature alongside the nationalist character

of collectivist theories, and that the tension between these two tendencies may be

seen as both symptomatic o f the “unstable condition” of our thinking about
12responsibility, and as exacerbating this condition. Situated at the very epicentre of 

this tension is the Kantian concept o f a cosmopolitan right to hospitality, as set out 

in the third definitive article o f Perpetual Peace. For, cosmopolitan law has been 

described as occupying that very space between human rights and civil and political 

rights, “between the rights o f humanity in our person and the rights that accrue to us 

insofar as we are citizens o f specific republics”.'^

According to the third definitive article, cosmopolitan right shall be limited 

to conditions of universal hospitality, where hospitality means the right o f a 

stranger not to be treated with hostility when he arrives in someone else’s 

territory.'"  ̂Given the philosophical and abstract nature o f Kant’s political writing, it

Friedmann, Wolfgang, Legal Theory, S"" ed., Columbia University Press, New York, 1967, 91; 

Scheffler, Samuel, Boundaries and Allegiances, Oxford University Press, Oxford, 2001, 48.

Benhabib, Seyla, Another Cosmopolitanism, Oxford University Press, Oxford, 2006, 22.

Kant elaborates upon this right as follows:

“The stranger cannot claim the right o f  a guest to be entertained, for this would require a 

special friendly agreement whereby he might become a member of the native household for 

a certain time. He may only claim a right o f  resort, for all men are entitled to present 

themselves in the society of others by virtue of their right to communal possession of the 

earth’s surface. Since the earth is a globe, they cannot disperse over an infinite area, but 

must necessarily tolerate one another’s company. And no-one originally has any greater 

right than anyone else to occupy any particular portion of the earth. The community of man 

is divided by uninhabitable parts of the earth’s surface such as oceans and deserts, but even 

then, the ship or the camel (the ship of the desert) make it possible for them to approach 

their fellows over these ownerless tracts, and to utilise as a means of social intercourse that 

right to the earth ’s surface which the human race shares in common. ... But this natural 

right of hospitality, ie. the right of strangers, does not extend beyond those conditions which 

make it possible for them to attempt to enter into relations with the native inhabitants. In 

this way, continents distant from each other can enter into peaceful mutual relations which
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is unsurprising that this concise proposal for reform has given rise to a number of 

widely differing interpretations. Three differences in particular might be identified. 

First, there is a debate as to legal nature of the right prescribed in the article, arising 

from the fact that the term "'rechf' may be interpreted as either “right” or “law”. 

Secondly, while some writers focus their attention exclusively upon the world order 

conditions envisaged within Perpetual Peace, others combine the cosmopolitan 

right to hospitality with the broader concept of Kantian cosmopolitanism. Thirdly, 

the meaning and scope attributed to the content of a “right of hospitality” vary to a 

significant extent. Consequently, much of the discussion that there is on this topic 

tends to focus around these three interpretative debates, each of which shall be 

considered in turn.

(i) Cosmopolitan Law as “law ”

One of the key difficulties in understanding cosmopolitan law is related to 

explaining its quality as law -  both its coercive ability and the manner in which it is 

legislated. According to Seyla Benhabib, cosmopolitan norms are neither merely 

moral nor just legal, but can best be described as framing the “morality of the law” 

in a global context, signalling “the eventual legislation and juridification of the 

rights claims of human beings everywhere, regardless of their membership in 

bounded communities”.'^ As was mentioned in chapter four, Benhabib seeks to 

demonstrate that “the ethical can and ought to inform the juridico-political”, as 

illustrated by her argument that the three definitive articles are to be “taken 

together” . In contrast to Benhabib’s attempt to marry the ethical and legal realms, 

Jeremy Waldron cautions that notice has to be taken of the fact that Kant sharply 

differentiated between ‘cosmopolitan right’ and what he called the ‘law of nations’. 

Our understanding of cosmopolitan hospitality may be distorted, he suggests, if it is 

too closely associated with the ideas of an international legal “cosmopolitan

may eventually be regulated by public laws, thus bringing the human race nearer and nearer

to a cosm opolitan condition.”

Kant, Immanuel, Perpetual P eace  (1795) in Reiss, Hans ed., Kant: P o litica l W ritings, Nisbet, HB 

trans., 2"‘* ed., Cambridge U niversity Press, Cambridge, 1991, 93, 106.

Benhabib, Seyla, A nother C osm opolitanism , Oxford University Press, Oxford, 2006, 19.
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constitution” as set out in the second article.'^ Thus, while for some, such as

Habermas, cosmopolitan law will eventually come to replace international law, for

others “cosmopolitan right does not replace classical law among states or nations,

but complements it” .'^

It is suggested here that, following Waldron, Kant’s cosmopolitan law may

be regarded as a form of “normative positivism”, that is, “a positivist conception of

law that is inextricably entangled with the normative part of their political 
18philosophy”. As Garrett Wallace Brown explains, according to this understanding, 

while there must be a “systematic moral reasoning underpinning international 

justice and law”, when constitutionally objectified the law itself can also have a 

“commanding force in creating individual obligations regardless of the normative 

force on which it is based”. T h u s ,  for Charles Covell, the right of hospitality was 

intended by Kant to form an “authentic legal right” which belonged to all persons 

without exception, thereby implying “the underlying unity of the peoples 

comprising the different nations and states of the world” .̂ *̂ For him, Kant’s vision 

of cosmopolitan law constitutes “the juridical framework for the intercourse of men 

and states, considered in their status as bearers of attributes of citizenship in an 

ideal universal state that extended to embrace all mankind”. '̂ Similarly, Daniele 

Archibugi has described cosmopolitan law as imposing legal obligations “both on 

individuals and on states, and in so doing becomes an attempt to provide a legal 

foundation for the rights of the individual regardless of the state to which he or she 

belongs -  hence for the veritable rights of citizens of the world” .̂  ̂ Although the 

fundamental principles of cosmopolitan law have still to be written, “if legal 

scholars undertake this research programme, they will realise the utility of setting

Waldron, Jeremy, “Cosmopolitan Norms”, in Benhabib, Seyla, A nother C osm opolitanism , Oxford 

U niversity Press, Oxford, 2006, 83, 89.

Cavallar, Georg, The R ights o f  S trangers, Ashgate, Aldershot, 2002, 323; Fine, Robert, 

C osm opolitanism , Routledge, Abingdon, 2007, 76.

Waldron, Jeremy, “Kant’s Legal Positivism ”, 109 H arvard Law R eview  1535 (1995-6), 1541.

Brown, Garrett W allace, Grounding C osm opolitanism , University o f Edinburgh Press, Edinburgh, 

29-30 (forthcoming, 2009). Copy on file with author.

C ovell, Charles, Kant and the Law o f  P eace, M acmillan, Basingstoke, 1998, 143.

Ibid., 141-2.

Archibugi, Daniele, “Immanuel Kant, Cosmopolitan Law and Peace”, 1(4) European Journal o f  

International Relations 429 (1995), 449.
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many of the rules already in force in defence of human rights and the rights of 

people in a sphere distinct from both state and interstate law. This is why, in all 

likelihood, we can expect to see Kant’s tripartition, unjustly shelved in the 

historical archives of political thought, reappearing on the agenda of international 

politics” .̂ ^

While accepting that it is intended that cosmopolitan law is to have real 

legal effect of some kind, the important question remains as to how such a new 

category of law might eventually come about. Two contrasting methods might be 

identified. When discussing cosmopolitan political theory in chapter four, a 

distinction was drawn between “complex” and “contractarian” cosmopolitanism. 

Whereas contractarian cosmopolitanism seeks to replicate the social contract at the 

global level, complex cosmopolitanism was seen to have the more modest aim of 

“injecting cosmopolitanism into practical prescriptions for political theory and 

insisting on a cosmopolitanism with room for local, ‘patriotic’ attachments” .̂ "̂

Noah Feldman has observed that, like the internal law of states, 

contractarian cosmopolitanism entails a political conception of law, in that 

membership of a certain political association is a precondition for the conferring of 

legal rights and obligations. In contrast, in eschewing the notion that law derives 

solely from political association, however extended, complex cosmopolitanism may 

be regarded as suggesting a “conception of law that is cosmopolitan in a different 

and arguably deeper sense” . T h u s ,  for example, while acknowledging the inherent 

weaknesses in reliance upon natural law, Feldman nevertheless suggests that the 

“possibility of a natural duty to obey at least some just laws, regardless of 

association with a political entity that enacted them, is not as outre as it might first 

sound”, even if that law is not promulgated by any state at all.^^

Invoking a pluralist conception of law, Feldman observes that, even in the 

absence of any political agreement, legal systems often emerge in a piecemeal and 

gradual fashion wherever individuals and institutions do law such that their legal 

judgments are susceptible of being adjudged just or unjust. Accordingly, “even 

before broad-based compliance has arisen in these cases -  indeed, even if it never

”  Ibid., 452.

Feldman, Noah, “Cosmopolitan Law?”, 116 Yale Law Journal 1022 (2007), 1032.

Ibid., 1056.

Ibid., 1059.
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does arise -  there are still laws in place that may make a claim to obedience if in 

substance they are just” .̂  ̂ From this, Feldman concludes that complex 

cosmopolitanism may give rise to a form of cosmopolitan law that operates 

independently of any political association:

“A monopoly on force may be a condition of the modem state, but if I am 

right that there can be law without states, it is not the condition of law. In 

brief, a norm only modestly and incompletely enforced can be just, and it 

can be law. Now if it is true that there can be just laws without states 

attached to them, then there could perhaps be a natural duty to obey some 

such laws. This natural duty would exist wholly outside of political 

association of any kind. ... Certain asserted international laws could be just, 

and there could be a natural duty to obey them, not because they derive from 

the political association of states, but simply because they are, in fact, just. 

These laws need not be backed by the threat of force from an overarching 

international association; but it might well be justifiable to enforce them 

through coercion.”

For Held, too, the concept of cosmopolitan law requires a recasting of 

traditional approaches to “rightful authority” . In essence, the concept must be 

untied from the nation state and allowed to attach itself as an attribute of 

cosmopolitan law “which can be drawn upon and enacted in diverse realms, from 

local associations and cities to states and wider global networks. Cosmopolitan law 

demands the subordination of regional, national and local ‘sovereignties’ to an 

overarching legal framework, but within this framework associations can be self- 

governing at diverse levels”.

It is suggested here that the distinction between contractarian and complex 

cosmopolitanism is reflected in two contrasting approaches to conceiving the legal 

nature of cosmopolitan norms. As will be seen below, Garrett Wallace Brown’s 

effort to envisage a written cosmopolitan constitution shares much in common with

Ibid., 1060-1.

Ibid., 1061.

Held, David, “Principles o f Cosmopolitan Order” in Brock, Gillian and Brighouse, Harry eds.. The 

P olitica l Philosophy o f  C osm opolitanism , Cambridge University Press, Cambridge, 2005, 10, 26.
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the more immediate and positivist approach of contractarian cosmopolitanism. In 

contrast, in echoes of certain aspects of complex cosmopolitanism, and drawing 

upon a combination of Robert Cover’s influential article, “Nomos and Narrative”, 

and Frank Michelman’s “Law’s Republic”, Benhabib puts forward a vision of 

“jurisgenerative processes” whereby, through a constant series of “democratic 

iterations”, a democratic people become not merely the subject but also the author 

of the laws which govern them. Crucially, Benhabib is of the belief that modem 

democracies will naturally move in a direction which favours extending the scope 

of obligations to those who are excluded. Whereas recent developments have 

already “yielded a new political condition: the local, the national and the global are 

all imbricated in one another. Future democratic iterations will make their 

interconnections and interdependence deeper and wider.”

Cover’s starting position is that positive law is “but a small part of the 

normative universe that ought to claim our attention”. '̂ Rather, once it is 

understood in the context of the overall narratives that give it meaning, “law 

becomes not merely a system of rules to be observed, but a world in which we 

live”.̂  ̂ In this context, narratives are colourfully described as “models through 

which we study and experience transformations that result when a given simplified 

state of affairs is made to pass through the force field of a similarly simplified set of 

norms”. S u c h  is the extent to which law and narratives are inseparably related 

that, even when embodied in a legal text, any particular prescription cannot “escape 

its origin and its end in experience, in the narratives that are the trajectories plotted 

upon material reality by our imaginations”.̂ "̂  It is evident from these remarks that 

Cover’s version of law is imbued with a critical transformative function or, as he 

puts it,

“may be viewed as a system of tension or a bridge linking a concept of a 

reality to an imagined alternative -  that is, as a connective between two 

states of affairs, both of which can be represented in their normative

Benhabib, Seyla, Another Cosmopolitanism, Oxford University Press, Oxford, 2006, 74.

Cover, Robert, “Nomos and Narrative”, 97 Harvard Law Review  4 (1983-84), 4.

Ibid., 5.

”  Ibid., 10.

Ibid.
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significance only through the devices of narrative. Thus, one constitutive 

element of a nomos is the phenomenon George Steiner has labelled 

“alternity”; “the ‘other than the case’, the counterfactual propositions ... by 

means of which we build the changing, largely fictive milieu for our ... 

social existence.” But the concept of a nomos is not exhausted by its 

“alternity”; it is neither utopia nor pure vision. A nomos, as a world of law, 

entails the application of human will to an extant state of affairs as well as 

toward our visions of alternative futures. A nomos is a present world 

constituted by a system of tension between reality and vision.”

Referring to Richard Baxter’s description of “international law in her 

infinite variety”, Alain Pellet has remarked how, while such a dynamic and pluralist 

perspective of law is “certainly more disturbing for a majority of lawyers, it 

nevertheless reflects much more accurately the existing international reality”. T h e  

concept of alternity also finds a central place within the cosmopolitan legal theory 

of Boaventura de Sousa Santos. Like Cover, Santos regards law as a “constellation 

of different legalities operating in local, national and global time-spaces”, with a 

much greater emancipatory potential than is commonly accepted to be the case.^^ 

Santos identifies two forms of what he terms “counterhegemonic” globalisation: the 

concept of the common heritage of mankind, as was discussed in the previous 

chapter, and “subaltern cosmopolitanism”. By subaltern cosmopolitanism, Santos 

has in mind the global organisation of subordinate nation-states, regions and groups 

in defence of perceived common interests, using in the process the new capabilities 

for transnational interaction created by globalisation. More particularly, subaltern 

cosmopolitan legality takes a “non-essentialist”, “non-autonomous and non

exclusive” view of law, such that legal pluralism plays a central role so long as it is.

”  Ibid., 9.

Pellet, Alain, “A N ew  International Legal Order: What Legal Tools for What Change?” in Snyder, 

Francis and Slinn, Peter eds.. International Law o f  D evelopm ent, Professional Books, Abingdon, 

1987, 1 17, 125; Baxter, Richard, “International Law in ‘Her Infinite Variety’”, 25 International and  

C om parative Law Q uarterly  549 (1980). See  Casanovas, Oriol, Unity and Pluralism  in Public  

International Law, Martinus Nijhoff, The Hague, 2001.

Santos, Boaventura de Sousa, Toward a N ew  L egal Common  Sense, 2""* ed., Butterworths, London, 

2002, 85.
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“subjected to a kind of litmus test to determine which forms of legal 

pluralism are conducive to cosmopolitan legality and which are not. The test 

consists in evaluating whether legal pluralism contributes to reducing the 

unequality of power relations, thereby reducing social exclusion or 

upgrading the quality of social inclusion or whether, on the contrary, it
•JQ

rigidifies unequal exchanges and reproduces social exclusion.”

According to Cover, the way in which legal meaning can change is through 

the exploitation of a disjunction between law as power and law as meaning, a 

process that he terms “jurisgenerative” . Like subaltern cosmopohtan legality, which 

Santos sees as emerging through “direct action, civil disobedience, strikes, 

demonstrations, media-oriented performances etc.”. Cover’s jurisgenesis is 

principally a cultural process, the basis for which he explains as follows:

“The precepts we call law are marked off by social control over their 

provenance, their mode of articulation, and their effects. But the narratives 

that create and reveal the patterns of commitment, resistance, and 

understanding ... are radically uncontrolled. They are subject to no formal 

hierarchical ordering, no centralised, authoritative provenance, no necessary 

pattern of acquiescence. ... The conclusion emanating from this state of 

affairs is simple and very disturbing: there is a radical dichotomy between 

the social and organisation of law as power and the organisation of law as 

meaning. This dichotomy, manifest in folk and underground cultures in 

even the most authoritarian societies, is particularly open to view in a liberal 

society that disclaims control over narrative. ... Precepts must “have 

meaning”, but they necessarily borrow it from materials created by social 

activity that is not subject to the strictures of provenance that characterise 

what we call formal lawmaking. Even when authoritative institutions try to 

create meaning for the precepts they articulate, they act, in that respect, in
39an unprivileged fashion.”

Ibid., 468.

Cover, Robert, “Nomos and Narrative”, 97 Harvard Law Review 4 (1983-84), 17-18.
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Frank Michelman considers the title “jurisgenerative process” as an apt 

description of the manner in which democratic people create their own law. In his 

view, while “the people” and “laws” are most often considered as being entirely 

separate, “if we are sincerely and consistently committed both to ruling ourselves 

and to being ruled by laws, there must be some sense in which we think of self-rule 

and law-rule ... as amounting to the same thing”.‘̂ ° Transformative changes, such as 

the civil rights movement in the United States, cannot be fully understood if one 

focuses too sharply on the most visible, formal legislative assemblies as exclusive, 

or even primary, arenas of jurisgenerative politics. This is due to the fact that, “in 

modern society those formal channels cannot possibly provide for most citizens 

much direct experience of self-revisionary, dialogic engagement”.'̂ ' Consequently, 

a considerable extent of our “normatively consequential dialogue occurs outside the 

major, formal channels of electoral and legislative politics”,

“in various arenas of what we know as public life in the broad sense, some 

nominally political and some not: in the encounters and conflicts, 

interactions and debates that arise in and around town meetings and local 

government agencies; civic and voluntary organisations; social and 

recreational clubs; schools public and private; managements, directorates 

and leadership groups of organisations of all kinds; workplaces and shop 

floors; public events and street life; and so on. Those are all arenas of 

potentially transformative dialogue.”

Such encounters, interactions and debates form what Benhabib terms 

democratic iterations -  “linguistic, legal, cultural and political repetitions-in- 

transformation [that] ... not only change established understandings but also 

transform what passes as the valid or established view of an authoritative 

precedent”.'̂  ̂This theory has much in common with constructivist thought and, in a 

certain respect, can be seen as the mirror-image of Susan M arks’ concept of

M ichelman, Frank, “Law ’s Republic”, 97(8) Yale Law Journal (1987), 1501.

Ibid., 1531.

Ihid.

Benhabib, Seyla, A nother C osm opolitanism , Oxford University Press, Oxford, 2006, 48.
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reification strategies, such as figurative devices, which are aimed at representing 

social practices and institutions as static, ahistorical and unalterable."'^

For Benhabib, given that the principle that those who are subject to the law 

should also be its authors is at the core of democratic self-govemance, it follows 

that there is a real need for modem democracies to respond to the fact that the 

processes of globalisation are producing a growing body of norms and regulations 

which govern international civil society and which affect those who have had no 

hand in their creation. Indeed, such is the extent of our interdependence that the 

traditional, positivist view of international law as a law between states has become 

inadequate for any proper understanding of the legal complexities of a global civil 

society, and so, along with the “ideal of territorial autochthony”, must now be 

discarded.'^^

Focusing upon the rise of transnational migration and the membership rights 

of migrants, Benhabib’s democratic iterations are presented as “complex processes 

of public argument, deliberation, and learning through which universalist right 

claims are contested and contextualised, invoked and revoked, throughout legal and 

political institutions as well as in the public sphere of liberal democracies”."'̂  More 

particularly, because it bears upon the definition and composition of the demos, the 

politics of membership becomes “the site of jurisgenerative politics through which 

the demos faces the disjunction between the universalist content of its constitutional 

commitments and the paradoxes of democratic closure”."'̂  Because democratic 

iterations are considered as a vital tool in the creation by civil society of a future 

cosmopolitan condition comprising solidarities beyond borders, including a 

universal right of hospitality that recognises the stranger as a potential co-citizen, 

they must be actively encouraged. Most importantly, iterations of cosmopolitan 

norms are viewed as increasing

“the threshold justification to which formerly exclusionary practices are 

now submitted. Exclusions take place, but the threshold for justifying them 

is now higher. This higher threshold also heralds an increase in democratic

Marks, Susan, The Riddle o f All Constitutions, Oxford University Press, Oxford, 2000, 21.

Benhabib, Seyla, The Rights o f  Others, Cambridge University Press, Cambridge, 2004, 216.

Ibid, 19.

Ibid., 20.
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reflexivity. It becomes increasingly more difficult to justify practices of 

exclusion by democratic legislatures simply because they express the will of 

the people; such decisions are now subject not only to constitutional checks 

and balances in domestic law but in the international arena as well.”

It is worth noting here that, on occasion, the international arena has 

displayed a greater susceptibility to transformative iterations than perhaps most 

domestic societies, a feature which can only intensify as international civil society 

continues to develop. For instance, in the field of international humanitarian law, 

within only five years of the Battle of Solferino, and three years after the 

publication of Henry Dunant’s memoir of the event, the first Geneva Convention 

was adopted in 1864. More recently, Israel’s extensive use of cluster munitions in 

Lebanon in August 2006 energised an international civil society movement which 

sought their prohibition, culminating in the adoption of a prohibitive convention at 

a diplomatic conference just twenty months later. Citing further examples such as 

the adoption of the Convention on Anti-Personnel Land Mines and the 

establishment of the International Criminal Court, Robert Fine rightly 

acknowledges that “transnational advocacy networks can play a leading role in 

bringing issues of public concern to the top of the international agenda and 

influencing otherwise resistant representative and executive bodies” engaged in 

legal and decision-making processes.'*^

Already, the idea of cosmopolitan norms has begun to enter the lexicon of 

international officialdom. According to the Cardoso Report on UN-Civil Society 

Relations, for example,

“[gjlobal networks of activists, parliamentarians, journalists, social 

movement leaders and others are also influencing policy debates, especially 

on international issues. All this is reinforced by the impact of the mass 

media on current affairs -  and by the diverse sources that most people can 

turn to for information. And all this is creating a new phenomenon -  global 

public opinion -  that is shaping the political agenda and generating a

Benhabib, Seyla, Another Cosmopolitanism, Oxford University Press, Oxford, 2006, 71.

Fine, Robert, Cosmopolitanism, Routledge, Abingdon, 2007, 62.
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cosmopolitan set of norms and citizen demands that transcend national 

boundaries. ... The United Nations has consistently promoted the 

participation of civil society in its deliberative processes, notably in the big 

global conferences of the 1990s. This has contributed to the emerging set of 

cosmopolitan values and norms, especially in the areas of human rights, 

gender relations, governance and the environment.”

Indeed, Cardoso’s own conceptual paper on Civil Society and Global Governance 

even goes so far as to identify the emergence of a cosmopolitan law in which 

“individuals were acknowledged as subjects not only of national law, but also of 

cosmopolitan rules, enforceable by transnational institutions”. '̂

An essential feature, and weakness, of Benhabib’s theory of democratic 

iteration, however, is that a distinction must be drawn between progressive 

jurisgenerative politics, resulting in the extension of rights claims, and “sterile, 

legalistic or populistic jurisgenerative politics”, in which strategic bargaining or
c 'y

perhaps even a regression of rights occurs. In other words, her approach lacks an 

equivalent to Santos’ litmus test, which distinguishes between those forms of legal 

pluralism which are conducive to cosmopolitan legality and greater social inclusion 

and those which are not. Accordingly, although Benhabib remains optimistic that 

they will lead to a reduction of exclusionary rules, it is possible that processes of 

democratic iteration may result in outcomes which one may not wish to endorse. At 

best, therefore, democratic iteration can be seen as a mechanism through which 

cosmopolitan norms may be transformed into cosmopolitan law. While 

contemporary developments in the field of international human rights law make 

Benhabib optimistic that this will come about, others feel the need for a more 

directive formula.

“We tlie peoples: civil society, the United Nations and global governance”. Report of the Panel of 

Eminent Persons on the United Nations-Civil Society Relations, 11 June 2004, UN Doc. A/58/817, 

paragraphs 15, 21.
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In contrast to the gradualist approach of democratic iteration, Garrett 

Wallace Brown attempts to reconstruct Kant’s cosmopolitanism in order to argue in 

favour of a minimalist, written cosmopolitan constitution that would outline the 

normative and juridical principles of both international and cosmopolitan right and 

thereby provide “the supreme reference point for a common sense of global 

identity” or “the juridical basis for what Jurgen Habermas has referred to as 

constitutional patriotism” According to this idea, which resembles contractarian 

cosmopolitanism to some extent, Kant’s peaceful federation of republican states 

would be framed upon a constitutive treaty requiring its members to abide by the 

laws of hospitality and to reform domestic law so that it is in compliance with 

cosmopolitan law. While conceding that Kant himself appears to have disfavoured 

a cosmopolitan constitutional document. Brown suggests that this apprehension was 

due to an incorrect assumption that federations based upon written constitutions, 

such as that of United States, were incapable of being dissolved. Believing that this 

led Kant to “underestimate the contractarian benefits that are analogous with an 

objectified, written constitution and its ability to formalise the normative principles 

of voluntary association”, Brown considers that such a document would bring 

added coherence to Kant’s theory and so should be considered a critical component 

in grounding a cosmopolitan condition. Furthermore, according to him, such a 

written constitution would comprise,

“a mixture of what is usually called natural law and positive law. Since 

federal membership is dependent on continued compliance to cosmopolitan 

law, Kantian cosmopolitan law is meant to be positive in its constitutional 

authority to persuade compliance and obligation. However, the authority is 

justified by a naturalist consideration located within the internal aspects, 

moral foundations and a priori principles of cosmopolitan law. ... Kantian 

jurisprudence must have a corresponding component of positive law based 

on a system of accepted legal obligations that states, individuals and 

associations understand as having a commanding force.”

Brown, Garrett Wallace, “Kantian Cosmopolitan Law and the Idea of a Cosmopolitan 

Constitution”, 28(4) History o f  Political Thought 660 (2006), 676.

Ibid., 678.
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Substantively, such a constitutional document would capture the contents of 

both the Preliminary and Definitive Articles of Perpetual Peace, and would include 

a form of bill of rights representing the laws of hospitality which would impose 

restrictions on how individuals may be treated by states regardless of their 

nationality.

Essentially, the key difference in the two approaches -  democratic iteration 

and a constitutional document -  is that the former is a bottom-up approach, while 

the latter focuses upon reform from the top-down. Whereas Brown is critical of 

Benhabib’s faith in democratic iteration as a mechanism for producing greater 

adherence to cosmopolitan norms, his approach does little to explain how a 

cosmopolitan constitution may ever come about. If the constitutional document is 

put forward as the means in which to generate universal patriotism, what 

mechanism will act as a driving force towards the acceptance of such a constitution 

in the first place? Although a written constitution may help to provide greater 

coherence to Kant’s cosmopolitan law, without the prior operation of complex 

cosmopolitanism it is difficult to see how the political will for the adoption of such 

a constitution could ever come about.

(ii) The Scope o f Cosmopolitan Law

Assuming, then, that cosmopolitan law does indeed have a certain legal character, 

the second, related question can be seen as seeking to establish whether the proper 

scope of this law is to be limited to the literal meaning suggested by the third 

definitive article alone, or whether it is to be broadly interpreted by being more 

fully integrated within Kant’s wider political philosophy. As Archibugi describes, 

the existence of two cosmopolitan concepts within Kant’s writing is partly 

responsible for such contrasting interpretations as those of Martin Wight and 

Hedley Bull who, influenced by the broader political theory, have interpreted 

Kantian cosmopolitanism as an aspiration to create a society of individuals 

independent from states, compared with others, such as FH Hinsley and Noberto 

Bobbio, who have interpreted the concept of cosmopolitan law much more
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narrowly as a set of rules designed to regulate a state’s relations with the citizens of 

other states.^^

As with Kant’s writings generally, when it comes to considering the scope 

of Kant’s cosmopolitan law, two distinct schools of thought emerge. First, 

according to what may be termed the exegetical school, the scope of cosmopolitan 

law is narrowly restricted to the right to universal hospitality as delineated above. 

Georg Cavallar is typical of those who give a literal reading to the right of 

hospitality, considering it to contain little new, “in spite of the fact that some 

contemporary scholars, not knowing its prehistory, are overly enthusiastic” .̂ ® Even 

Fernando Teson, in his Kantian Theory o f International Law, appears to see only a 

very limited role for the “generous system of international movement that Kant 

calls the Cosmopolitan Law” .̂  ̂ In rejecting “globalist interpretations” that go well 

beyond Kant’s text, Cavallar argues that the “systematic function of the third 

definitive article is not to establish a global civil society, to facilitate economic 

commerce, or to promote peace”, but rather is merely to ensure that any inhabitant 

of the earth is entitled to offer oneself to engage in any form of interaction or 

commerce.^* Thus, for him, Kant’s conception of cosmopolitan right is “narrowly 

conceived” and, in terms of content, contains little that is new.^^

In contrast, in what may be described as a teleological school, the view is 

taken that “there would be no point in reading these antiquated Prussian tracts if we 

did not stretch and distort them a bit to throw some light on our current concerns”.®® 

According to Habermas, for instance, because Kant “does not transcend the horizon

Archibugi, Daniele, “Immanuel Kant, Cosmopolitan Law and Peace”, 1(4) European Journal o f  

International Relations 429 (1995), 430. For Bobbio, Kant “pointed the way for the right o f every  

man to be a citizen not only o f his own state but the entire world, and he represented the earth as a 

potential city o f the world, that is a universal civil society”. Bobbio, Noberto, The A ge o f  Rights, 

Polity Press, Cambridge, 1996, 121.

Cavallar, Georg, The Rights o f  Strangers, Ashgate, Aldershot, 2002, 323; Fine, Robert, 

Cosm opolitanism , Routledge, Abingdon, 2007, 367.

Teson, Fernando, “The Kantian Theory o f International Law”, 92 Colum bia Law R eview  53 

(1992), 76.

Ibid., 363, 323.

Ibid., 362, 367.

Waldron, Jeremy, “Cosmopolitan Norms” in Benhabib, Seyla, A nother C osm opolitanism , Oxford 

University Press, N ew  York, 2006, 83, 88.
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of his time”, it is necessary to reformulate his ideas “in Hght of the contemporary 

global situation”.^’ Pavlos Eleftheriadis is indicative of this approach when he 

rightly notes that, just as the first two definitive articles do not exhaust the content 

of constitutional or international law, there is nothing in Kant’s short text to suggest 

that the right of hospitality exhausts the content of cosmopolitan law.^^ 

Consequently, “there is nothing stopping us from fleshing out the idea that states 

owe duties to non-citizens and enriching it with new content in the process of 

constructing our own conception of cosmopolitan law”.̂  ̂ For many, therefore, 

cosmopolitan right is to be seen much more expansively as

“a conceptual tool that helps to understand contemporary trends that seem to 

undermine the modem Westphalian system of a society of sovereign states. 

Individuals, such as the foreigner who visits hospitable peoples abroad, and 

no longer states, are the central normative units of the global community. 

International hospitality is then seen as a plausible compromise between the 

extremes of splendid isolation of independent states on the one hand and a 

world government on the other. The theory of international hospitality is 

embedded in the endorsement of a cosmopolitan juridical and/or moral 

commonwealth, or of a global civil society based on shared political 

principles. International hospitality can then be interpreted as a means and 

vehicle to promote the evolution of this commonwealth.” ^

Whilst broad interpretations such as these may seem to stretch the third 

definitive article beyond any reasonable interpretation. Brown makes the important 

point that, for Kant himself, enlightenment is not the act of discovery by one person 

alone, but rather is a continuous process of development through “countless 

generations of human involvement and re-examination” .̂  ̂ Accordingly, although

Habermas, Jurgen, “Kant’s Idea of Perpetual Peace: At Two Hundred Year’s Historical Remove”, 

Habermas, Jurgen, The Inclusion o f the Other, Polity Press, Cambridge, 2002, 171, 166.

Eleftheriadis, Pavlos, “Cosmopolitan Law”, 9(2) European Law Journal 241 (2003), 245.

“  Ibid., 246.

Cavallar, Georg, The Rights o f  Strangers, Ashgate, Aldershot, 2002, 359-360.

Brown, Garrett Wallace, Grounding Cosmopolitanism, University of Edinburgh Press, Edinburgh, 

40 (forthcoming, 2009). Copy on file with author.
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radical interpretations may lead one away from what Kant originally had in mind, 

this “does not necessarily suggest that constructing a more contemporarily robust 

form of Kantian cosmopolitanism from Kant’s best known tenets and principles is 

always an unjustified exercise”.̂ ^

Unsurprisingly, those who adopt a teleological approach have frequent 

recourse to the readily available sources of inspiration that are to be found within 

Kant’s wider treatment of cosmopolitan political philosophy. For example, it was 

seen in chapter five that Kant’s notion of a universal history with a cosmopolitan 

purpose is identified by Franceschet as a second mechanism for international 

reform, supplementary to the mechanism explicitly set out in the three definitive 

articles. Crucially, the notion of universal history is said to drive states to 

participate in international reform despite their own intentions, such that they are 

led against their will to enter into a cosmopolitan constitution.

Another good example of recourse to Kant’s broader political theory in 

order to inform approaches to cosmopolitan law is to be found in the similar 

manner in which both Kleingeld and Brown seek to ground cosmopolitan law in 

Kant’s concept of the innate right to freedom. In the Metaphysics o f Morals, Kant 

famously expounds the view that the sole original right attributable to every 

individual by virtue of their humanity is freedom from the coercive will of another, 

to the extent that it can coexist with the freedom of everyone else in accordance 

with a universal law. Right is therefore defined by Kant as the “sum total of those 

conditions within which the will of one person can be reconciled with the will of 

another in accordance with a universal law of freedom”. I n  a section devoted to 

cosmopolitan right, Kant explains how, given the finite space available on earth, 

“the only conceivable way in which anyone can possess habitable land on earth is 

by possessing a part within a determinable whole in which everyone has an original
£  Q

right to share” . As a result of this original communal possession, all of the world’s 

nations form.

“  Ibid.

Kant, Immanuel, The M etaphysics o f  M orals (1797) in Reiss, Hans ed., Kant: Political Writings, 

ed., Nisbet, HB trans., Cambridge University Press, Cambridge, 1991, 133.

Ibid., 172.
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“a community of reciprocal action, which is physically possible, and each 

member of it accordingly has constant relations with all the others. Each 

may offer to have commerce with the rest, and they all have the right to 

make such overtures without being treated by foreigners as enemies. This 

right, in so far as it affords the prospect that all nations may unite for the 

purpose of creating certain universal laws to regulate the intercourse they 

may have with one another, may be termed cosmopolitan. ... [The world’s 

citizens, therefore, have the right] to attempt to enter into a community with 

everyone else and to visit all regions of the earth with this intention. This 

does not, however, amount to a right to settle on another nation’s territory, 

for the latter would require a special contract.”

For Brown, it follows from this justification that the overall purpose of 

cosmopolitan law is no less than to effectively ground the twin principles of equal 

freedom and a rightful place of secured existence within a world that is held in 

common in a “thoroughgoing system of public right ... universally understood as 

forming mutual obligations between all human beings” .’®

Just as both moral and institutional cosmopolitanism come in various 

degrees of strength and intensity, it is natural that the same should be equally true 

of the cosmopolitan law which they inspire. The three differences of interpretation 

identified here -  whether the cosmopolitan right is an ethical or a legal concept; 

whether the content of the right to hospitality is to be read in a narrow, literal sense 

or a broad, teleological sense; and whether the cosmopolitan right is to be infused 

with the broader meaning of Kantian cosmopolitanism more generally - help to 

explain how such radically different interpretations and ambitions for legal 

cosmopolitanism can come about. For Thomas Pogge, for example, legal 

cosmopolitanism entails nothing less than a commitment to a “concrete political 

ideal of a global order under which all persons have equivalent legal rights and

Ibid.

™ Brown, Garrett Wallace, “Kantian Cosmopolitan Law and the Idea of a Cosmopolitan 

Constitution”, 27(4) History o f  Political Thought 661 (2006), 664.
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duties”/ '  In contrast, Paul Schiff Berman regards a cosmopolitan conception of law 

as more modestly aiming to,

“capture a middle ground between strict territorialism on the one hand and 

expansive universalism on the other. ... Thus, although a cosmopolitan 

conception might acknowledge the potential importance of asserting 

universal norms in specific circumstances, it does not require a universalist 

belief in a single world community. As a result, cosmopolitanism offers a 

promising rubric for analyzing the law in a world of diverse normative 

voices.”

A somewhat similar stance is adopted by Robert Fine, who suggests that the 

development of a form of cosmopolitan law backed by coercive capacities and 

aimed at regulating relations between states, protecting the basic rights of citizens, 

and imposing itself on sovereign legislators as an external constraint, offers a 

preferable “third way” between the excesses of cosmopolitan democracy -  which if 

truly effective, would amount to too much like a world state -  and the inadequacies 

of global civil society -  namely, that it arises out of the same political economy as 

international institutions, is subject to the same pressures of co-optation by 

powerful interests, and its policy making structures are often remote from the 

deliberations any representative body.’^

As understood by Fine, cosmopolitan law starts from the proposition that 

“all persons of the globe are in principle rights-bearing citizens and that world 

society is not regulated solely around the rights and obligations of peoples” .̂ '̂  

Accordingly, the object of cosmopolitan law is to provide mechanisms to ensure 

that such rights are legally guaranteed beyond the unit of peoples. Some of the 

mechanisms through which this might be achieved may more appropriately be 

categorised as international legal cosmopolitanism -  for example, avenues for 

citizens to raise complaints against their own states or coordinated forms of

Pogge, Thomas, “Cosmopolitanism and Sovereignty”, 103 Ethics 48 (1992), 49.

Berman, Paul Schiff, “From International Law to Law and Globalization”, 43 Columbia Journal of 

Transnational Law 485 (2004-5), 541, 542.

Fine, Robert, Cosmopolitanism, Routledge, Abingdon, 2007, 63.

Ibid., 64.
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international pressure on rights-violating states. The constitutionalisation of 

international law is, however, not enough, and a supplementary, cosmopolitan 

element, as suggested by Kant, is required. Accordingly, we should “resist the 

temptation to present the principles of international law as if they were the natural 

law of the cosmopohs against which all other positive laws must be measured”, and 

go about developing a cosmopolitan political sentiment which will lead to laws, 

practices and institutions that will ensure that protection of individuals basic rights 

regardless of where they are located.^^

(Hi) The Content o f  the Right to H ospitality

While for those who adopt an exegetical approach, the content of the cosmopolitan 

right to hospitality is relatively clearly defined, followers of a more teleological 

understanding regard the third definitive article as highly malleable. In support of 

broad interpretations, it is often pointed out that Kant explicitly left open the 

possibility that states may voluntarily enter into further agreements aimed at 

bringing about a cosmopolitan condition. For Kant, the right to hospitality was 

limited to “those conditions which make it possible for [individuals] to attempt to 

enter into relations with native inhabitants. In this way, continents distant from each 

other can enter into peaceful mutual relations which may eventually be regulated by 

public laws, thus bringing the human race nearer and nearer to a cosmopolitan 

constitution”.̂  ̂ Rather than reading this in a restrictive way, many writers see the 

right to hospitality as laying the minimum foundation necessary for the further 

expansion of cosmopolitan law, or as being the “first stage in establishing the 

practice of a more robust cosmopolitan legal order”.S u p p o r t  for this proposition 

is said to be found in Kant’s rather throw-away remark that, “as for cosmopolitan 

right, I pass over it here in silence, for its maxims are easy to formulate and assess
78on account of its analogy with international right”. For the likes of Brown, these 

”  Ibid., 76.

Kant, Immanuel, Perpetual Peace (1795) in Reiss, Hans ed., Kant: Political Writings, Nisbet, HB 

trans., 2"‘* ed., Cambridge University Press, Cambridge, 1991, 106.

Brown, Garrett Wallace, Grounding Cosmopolitanism, University of Edinburgh Press, Edinburgh, 

99 (forthcoming, 2009).
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statements add up to a firm indication that it was intended by Kant that the meaning 

of cosmopolitan law is to be extrapolated from his other works. In particular, 

Brown is critical of those who adopt the assumption that the laws of hospitality 

constitute the final version of a cosmopolitan condition, arguing instead that,

“the laws of hospitality were never intended to be the final representation of 

what would constitute a thoroughgoing condition of cosmopolitan justice. In 

fact, what seems more plausible, is to suggest that the laws of hospitality 

only represent the minimal conditions that are necessary for peaceful 

interaction to occur, which may eventually, with consistent application, 

evolve into a more thoroughgoing condition of cosmopolitan law. ... As 

Kant suggests in both the Metaphysics o f Morals and Perpetual Peace, the 

claim to cosmopolitan right should be understood as a matter of legal right 

and therefore should act as an ethical guide for establishing corresponding 

duties and obligations under cosmopolitan law. It is in relation to furthering 

this cosmopolitan condition that the laws of hospitality can be seen as a first 

stage in establishing the practice of a more robust cosmopolitan legal 

order.”

Brown himself extrapolates five laws of hospitality, namely: the freedom of 

exit and travel; a freedom from hostility and from negligence resulting in death; the 

freedom to communicate and to engage in public reason; a freedom to engage in 

commerce and the use of the world in common and, finally, a freedom from false, 

misrepresented, extorted or fraudulent contracts.

A somewhat similar approach is taken by Sharon Anderson-Gold, who sees 

the initial acceptance of cosmopolitan right as a vital trigger for the further 

development of individual rights and transnational obligations. In her view, 

although “our judgement of what aid is or is not due to others will depend upon the 

development of our sense of cosmopolitan community”, in the first instance, “this 

very sense of community, of being ‘affected’ by violations of rights in other places, 

depends upon the prior acceptance of rights that pertain to one’s humanity under

Brown, Garrett W allace, Grounding Cosm opolitanism , University o f  Edinburgh Press, Edinburgh, 

98-99 (forthcoming, 2009).
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o n
some principle of cosmopolitan right”. From this starting point, further and more

specific formulations of cosmopolitan right will reflect the “degree to which the

international system has historically evolved and has acquired the feeling for the
81whole that the cosmopolitan condition requires for its full development” .

Like Anderson-Gold and Benhabib, Santos regards immigration as a key 

driver of cosmopolitan law. Just as Anderson-Gold sees increased immigration as 

“providing greater opportunity and need to specify the ‘rights’ of non-resident 

aliens who will surely follow opportunities provided by global markets”, according 

to Santos a new theory of citizenship must be developed “to account for the 

growing subordinate transnational movements and the challenges they pose to the 

international human rights regime. ... This general orientation must be 

institutionally grounded on a new global field, emerging out of a new balance 

between international human rights and the domestic legal statuses of persons.”^'

The above writers share the view of Harry Gould that, although “the 

political world within which Kant wrote no longer exists, the moral universe is 

plausibly the same; hence, if we share his ends, which I believe most scholars of 

international law and international relations do, resorting to a more useful set of 

tools than the Articles of Perpetual Peace is needed”. Thus, when responding to 

Franceschet’s call for greater attention to be given to the third definitive article, the 

right to hospitality contained therein ought only to be seen as a starting point from 

which to begin to go about establishing a greater cosmopolitan condition. As was 

seen in the previous chapter, attempts have been made to apply cosmopolitan 

principles to international environmental law, the law governing the use of armed 

force and international criminal law, amongst others. For the reasons outlined in 

chapter one, the following section will consider the potential for cosmopolitan law 

to address persistent transnational inequalities by enshrining certain principles of 

distributive justice.

Anderson-Gold, Sharon, Cosmopolitanism and Human Rights, University of Wales Press, Cardiff, 

2001, 35.
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7.2 Distributive Justice and Cosmopolitan Law

It has been observed that, despite over fifty years of efforts to reduce global poverty 

through international cooperation, the “overwhelming majority of those who have 

written about distributive justice have affirmed, either with or without explicit 

defence, that obligations of distributive justice are owed by citizens to fellow
84citizens, and are best implemented through the institutions of the nation state” . As 

we have seen in chapter one, the repeated failure of numerous initiatives points 

toward the need for a more radical and effective solution, such as a deeper sense of 

cosmopolitanism might provide. In addition to the stark facts which establish the 

urgency for new approaches, it was shown that, historically, the need to provide a 

minimum level of transnational economic justice can be seen as a form of 

unfinished business, a task which the framers of the current international order did 

not regard as unrealistic idealism, but rather intended to be achieved within the 

medium term. Moreover, it was seen that, notwithstanding its traditional neglect of 

theory, and of justice theory in particular, there have always been certain 

international lawyers who regarded aspects of distributive justice as legitimate areas 

of that discipline’s concern. In particular, the previous chapter highlighted the 

extent to which distributive justice concerns have arisen in the context of 

international legal cosmopolitanism, such as in debates regarding the proper scope 

of the responsibility to protect or in the application of the principle of the common 

heritage of mankind.

In this section, consideration will be given to the potential role that 

cosmopolitan law may play in addressing transnational inequality. A useful way in 

which to introduce and contextualise theories of international distributive justice is 

to adopt the classification suggested by Charles Beitz in which he distinguishes 

between what he terms “laissez-faire liberalism”, “social liberalism” and
o c

“cosmopolitan liberalism”, each of which will be taken in turn.

Jones, Charles, “Global Distributive Justice”, in Tinnevelt, Ronald and Verschraegen, Gert eds.. 
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(i) Laissez-faire Liberalism

The redistributivist argument of laissez-faire liberalism suggests that intervention is 

justified in order to address historical injustices which may arise whenever 

previously un-owned resources are first appropriated. On a global level, this could 

involve the administration of a global resource tax whereby a contribution is taken 

from those who appropriate more than their fair share of a particular resource, and 

is given to those who were allocated less than a fair amount. If one assumes that, at 

some historical remove, all resources were initially un-owned by any state, in 

theory, the principle could apply to the overall distribution of the earth’s natural 

resources, such that resource-rich nations would be required to compensate less 

bountiful states. Hillel Steiner, for instance, has put forward the notion of a “global 

fund” as a “mechanism for ensuring that each person enjoys the equivalent of 

enough and as good natural resources” as are contained within the world in its 

entirety.*^ More plausibly, however, the application of laissez-faire liberalism might 

be confined to shared natural resources, such as biological diversity, the resources 

of the high seas or the absorptive capacity of the atmosphere.*^

Although such a principle may have certain relevance in these limited 

circumstances, it is important to bear in mind that many underdeveloped countries 

are not lacking in natural resources. More fundamentally, it must be noted that the 

aim of laissez-faire liberalism is not to address human needs, but rather to ensure a 

fair distribution of un-owned resources. Consequently, it is as equally possible that 

the principle may necessitate distributive transfers from resource-rich poor nations 

to wealthy countries lacking in natural resources, than that it will require transfers 

beneficial to the developing world. Both as a matter of principle and as a practical 

solution, therefore, laissez-faire liberalism is of limited value in addressing 

transnational inequality.

Steiner, Hillel, “Just Taxation and International Redistribution” in Shapiro, Ian and Brilmayer, Lea 
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(ii) Social Liberalism

Essentially, what Beitz characterises as “social liberalism” constitutes a broad 

depiction of the approach taken by communitarians to international distributive 

justice. As will be recalled from chapter three, for communitarians, the bifurcation 

of the world into separate mental and physical realms is said to reflect the reality of 

human existence, in that it is the state alone that can provide the environment in 

which individual rights may be realised and moral obligations develop. John Rawls’ 

A Theory o f Justice is a clear example of this approach, a work which “illustrates 

especially clearly the conviction, common to social liberalism, that the state has a 

special significance that cannot be accounted for entirely in instrumental terms”.** 

According to Robert Jackson, if we are to accept a world of sovereign states we 

must also be willing to accept the limitations of such a world, chief amongst which 

is that justice between independent states can only be commutative, amounting to 

an obligation to keep one’s agreements. Since the beginnings of the states-system, 

claims Jackson, international justice has been about no more than pacta sunt 

servanda.^^

Three justifications for the stance taken by social liberalism were considered 

in chapter three: social contract theory; the idea of justice as sovereign, or the 

political conception of justice; and so-called common sense morality. A feature 

common to all three justifications is the faith which they place in closed societies as 

a means of achieving justice, and the corresponding lack of significance attributed 

to interactions between states. This can be put in a variety of ways: for instance, it 

can be argued that distributive justice requires either a bounded community or 

institutions shared with those with whom we stand in a strong political relation, or 

that coercive measures may only be justified by a public political culture such as is 

lacking at the global level. Thus, for example, while conceding that there is 

“nothing strictly incoherent” in seeking to extend obligations of distributive justice 

globally, David Miller regards such efforts as “wildly implausible”, given that,

** Ibid., 273.

Jackson, Robert, Quasi-States: Sovereignty, International Relations, and the Third World, 

Cambridge University Press, Cambridge, 1990, 183. See also  M iller, David, “Justice and Global 
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P olitics, Oxford University Press, Oxford, 1999.
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“[w]e do not yet have a global community in the sense that is relevant to 

justice as distribution according to need. There is no consensus that the 

needs of other human beings, considered merely as such, make demands of 

justice on me, nor is there sufficient agreement about which is to count as 

need. It is therefore unrealistic to suppose that the choice lies between 

distributive justice worldwide and distributive justice within national 

societies; the realistic choice is between distributive justice of the latter sort, 

and distributive justice within much smaller units -  families, religious 

communities, and so forth.”

Such a view is also shared by Michael Walzer, who believes that the idea of 

distributive justice presupposes a bounded community. While, in theory, such a 

community could be extended to include the entire world, no such extension has yet 

taken place. To Walzer, the limitation of positive obligations to those within a 

single political community is attractive in that “it matches a moral distinction to a 

political distinction and so, perhaps, it makes both more plausible than they might 

otherwise be”.^' It is of significance, however, that he does not consider the match 

to be an absolute one, in that one moral principle does in fact extend across political 

boundaries so as to apply to persons generally. According to the principle of “Good 

Samaritanism” or “mutual aid”, a positive obligation to provide assistance pertains 

whenever it is urgently required and to do so does not entail unreasonable risk or 

cost. While conceding that the mutual aid principle may apply collectively, and not 

just to individual encounters, Walzer crucially maintains that this collective version 

of the mutual aid principle is the only form of distributive justice available in “a 

world of strangers and members” .^' To go any further would be to trump individual

^  Miller, David, “The Ethical Significance of Nationality”, 98 Ethics 647 (1988), 661.

Walzer, Michael, ‘The Distribution of Membership”, in Brown, Peter and Shue, Henry eds.. 

Boundaries, Rowman and Littlefield, Totowa, New Jersey, 1981, 1, 2. See Rosenberg, Justin, The 

Follies o f  Globalisation Theory, Verso, London, 2000, 79, where it is argued that since no social 

order has extended to humanity as a whole, collectively binding rules will always produce outsiders 

who are to be treated differently: “if the collectively binding rules are what demarcate the inside, 

how could these be same as the (causal, moral, legal) rules o f interaction among these insides (of 

which, it follows from their non-universal character, there must be more than one)?”
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rights with collective rights. Moreover, the obligations of the mutual aid principle 

should fall considerably short of equality, for otherwise “there would tend to be 

only one community, a world state, whose redistributive processes would tend over
Q-5

time to annul the historical particularity of the national clubs and families”.

For some, a communitarian approach such as this rendered A Theory o f 

Justice “somewhat anachronistic in that the vast problem of world justice that now 

confronts us is treated as largely irrelevant” . F o r  those who felt that Rawls’ 

neglect of international distributive justice was an oversight, further disappointment 

was to follow in The Law o f Peoples, in which Rawls made clear that the 

“difference principle” found within domestic societies -  whereby, in order to be 

permissible, any social and economic inequalities must be to the greatest benefit of 

the least-advantaged members of society -  had no application at the international 

level.^^ Crucially, Rawls rejected the notion of a global original position, arguing 

instead that principles of domestic justice are to be given lexical priority over 

principles of global justice. Accordingly, as the basic claims of individuals have 

already been taken into account at the domestic level, the parties to the second 

original position are the representatives of closed collectivities of peoples and not 

of individuals. In other words, “Rawls endorses normative individualism 

domestically but rejects it internationally”.̂  ̂ As a consequence, “the important 

interests that individuals have in how they are affected by global economic activity
97have no place anywhere in Rawls’ theorising” ,

Rawls’ eventual theory of international justice prompted an intense debate, 

with many seeking either to quarrel with or to explain the abandonment of the
g o

normative individualism just mentioned. For example, drawing upon Rawls’ 

”  Ibid., 19.

D ’Amato, Anthony, “International Law and R aw ls’ Theory o f Justice”, 5 D enver Journal o f  

International Law and Policy, 525 (1975), 530-1.

Rawls, John, The Law o f  Peoples, Harvard University Press, Cambridge, 1999, 30-35, 82-83.

Pogge, Thomas, “D o R aw ls’s Two Theories o f  Justice Fit Together?” in Martin, Rex and Reidy, 

David eds., R a w ls’s Law o f  P eoples, B lackwell, Oxford, 2006, 206, 211.

Wenar, Leif, “The Legitimacy o f  Peoples”, in D e Greiff, Pablo and Cronin, Ciaran eds.. G lobal 

Justice and Transnational Politics, The MIT Press, Cambridge, 2002, 69.

See Caney, Simon, “Cosmopolitanism and the Law o f  Peoples” 10(1) Journal o f  P olitical 

Philosophy, 95 (2002); Tan, Kok-Chor, Justice Without B orders, Cambridge University Press, 

Cambridge, 2004; Hayden, Patrick, John Rawls, Towards a Just W orld O rder, University o f W ales
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account of political legitimacy, Leif Wenar identifies as a key component of Rawls’ 

change of approach his perception of what he terms “global public political 

culture” . Comprised of political institutions, the public traditions of their 

interpretation, historic texts that have become part of common knowledge, and 

common knowledge itself, the public political culture of any regime is said to form 

a “shared fund of implicitly recognised basic ideas” that are likely to be “congenial 

to [citizens’] most firmly held convictions” .̂  ̂ Rawls’ account of political 

legitimacy is based upon the claim that, in order for coercive action by institutions 

to be considered legitimate, those institutions must be generally acceptable to the 

public political culture. As W enar explains, it is the view of Rawls that, because the 

political institutions of international society are framed, not in terms of individuals, 

but of “peoples”,

“[t]he pubhc political culture of global organisations, conventions, and 

treaties is primarily international, not interpersonal. There simply is no 

robust global public political culture emphasising that citizens of different 

countries ought to relate fairly to one another as free and equal in a single 

scheme of social cooperation -  much less that the distribution of global 

resources and wealth should not be based on factors ‘arbitrary from a moral 

point of view’. ... It is peoples, not individuals, whom international political 

institutions regard as free and equal, and this is why Rawls makes peoples 

the subject of his global political theory. ... Since ‘global citizens’ cannot be 

presumed to view themselves as free and equal individuals who should 

relate fairly to each other across the board, we cannot build coercive social 

institutions that assume they do.”

Press, Cardiff, 2002; Pogge, Thomas, “The Incoherence Between Rawls’s Theories of Justice”, 72 

Fordham Law Review  1740 (2003-2004); Chartier, Gary, “Peoples or Persons? Revising Rawls on 

Global Justice”, 27 Boston College International and Comparative Law Review  1 (2004); Reidy, 

David, “Rawls on International Justice, A Defense”, 32(3) Political Theory 291 (2004); Freeman, 

Samuel, “The Law of Peoples, Social Cooperation, Human Rights and Distributive Justice”, 23(1) 

Social Philosophy and Policy 29 (2006).

Rawls, John, Political Liberalism, Columbia University Press, New York, 1993, 8.

Wenar, Leif, “The Legitimacy of Peoples”, in De Greiff, Pablo and Cronin, Ciaran eds.. Global 

Justice and Transnational Politics, The MIT Press, Cambridge, 2002, 62-63.
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As was found to be the case when considering the validity of legal nihilism,

in many respects, one’s approach to international distributive justice is largely

dependent upon how one assesses the empirical world which surrounds us. Whereas

Rawls adheres to a form of “explanatory nationalism”, or the belief that “the causes

of severe poverty and of other human deprivations are domestic to the societies in

which they occur”, others are deeply sceptical of this view, suggesting that it is a

“grave limitation” and that if it were explicitly formulated as an empirical assertion

it would be “incredible on its face”.'®’ As Fine correctly observes, “[t]here is

something parochial about an analysis in which Rawls sometimes displays an
10^alarming lack of awareness of the workings of the global economy”. “

Despite its many failings, a difficulty arises in countering explanatory 

nationalism due to the fact that it is rarely explicitly formulated as an empirical 

assertion, but rather is spread by suggestion by “highlighting and debating domestic 

causes while disregarding external factors” . T h i s  reluctance to justify explanatory 

nationalism in the face of countervailing changes in international order is in many 

ways the corollary of the deficit in institutional moral reasoning outlined in chapter 

two. One revealing example of an explicit defence of explanatory nationalism, 

however, is provided by Samuel Freeman. In rejecting the proposition that there is 

any form of global basic structure. Freeman argues that the myriad of international 

organisations and agreements governing various aspects of international life are 

merely secondary, in that,

“they are based upon the property, contract, and commercial laws of one or 

another people’s political society, and arise as a result of treaties and 

agreements between nations. There is no global basic structure because 

there are no basic global institutions -  no world state, no independent global 

legal order, no global property system, no independent global contract law, 

negotiable instruments law, securities law, and so on. The rules and

'®' Pogge, Thomas, “Do Rawls’s Two Theories of Justice Fit Together?” in Martin, Rex and Reidy, 

David eds., Raw ls’s Law o f Peoples, Blackwell, Oxford, 2006, 206, 217; Nussbaum, Martha, 

Frontiers o f Justice, Harvard University Press, Cambridge, 2007, 234.

Fine, Robert, Cosmopolitanism, Routledge, London, 2007, 66.

Pogge, Thomas, “Do Rawls’s Two Theories of Justice Fit Together?” in Martin, Rex and Reidy, 

David eds., Raw ls’s Law o f  Peoples, Blackwell, Oxford, 2006, 218.
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institutions that make global economic cooperation possible are national, 

and they apply internationally only due to agreements among peoples.”

While global institutions may be secondary in the sense that their creation is 

dependent upon the agreement o f states, it is hard to see how this is any different 

from suggesting that the basic structure o f domestic societies is secondary to 

agreement amongst individual citizens. Furthermore, arguing that institutions such 

as the World Bank, the WTO and the IMF are secondary to sovereign states does 

nothing to lessen the significant and direct impact that these organisations have on 

the everyday lives o f citizens, such that the shared institutional order can reasonably 

be regarded as “casually related to the incidence o f morally significant harm”.'°^ In

Freeman, Samuel, “Distributive Justice and The Law of Peoples” in Martin, Rex and Reidy, 

David eds., Raw ls's Law o f Peoples, Blackwell, Oxford, 2006, 243, 247.

Follesdal, Andreas and Pogge, Thomas, “Introduction” in Follesdal, Andreas, and Pogge, Thomas 

eds.. Real World Justice, Springer, Dordrecht, 2005, 1, 7. See M oellendorf, Daniel, “The World 

Trade Organisation and Egalitarian Justice” in Barry, Christian and Pogge, Thomas, eds.. Global 

Institutions and Responsibilities, Blackwell Publishing, Malden, 2005, 141. The following extract 

from The Economist, cited by Thomas Pogge, is illustrative and, as he suggests, is surely not biased 

in favour of critics of the W ashington Consensus:

“Rich countries cut their tariffs by less in the Uruguay Round than poor ones did. Since 

then, they have found new ways to close their markets, notably by imposing anti-dumping 

duties on imports they deem ‘unfairly cheap’. Rich countries are particularly protectionist in 

many of the sectors where developing countries are best able to compete, such as 

agriculture, textiles and clothing. As a result, according to a new study by Thom as Hertel, 

o f Purdue University, and W ill Martin, of the World Bank, rich countries’ average tariffs on 

manufacturing imports from poor countries are four times higher than those imports from 

other rich countries. This imposes a big burden on poor countries. The United Nations 

Conference on Trade and Development estimates that they could export $700 billion more a 

year by 2005 if rich countries did more to open their markets. Poor countries are also 

hobbled by a lack of know-how. Many had little understanding of what they signed up to in 

the Uruguay Rounds. That ignorance is now costing them dear. M ichael Finger of the 

W orld Bank and Philip Schuler of the University of M aryland estimate that implementing 

commitments to improve trade procedures and establish technical and intellectual-property 

standards can cost more than a year’s development budget for the poorest countries. 

M oreover, in those areas where poor countries could benefit from world trade rules, they
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relation to these three organisations in particular, it has been claimed that, in 

rejecting the principle of state equality in order to confer “disproportionate 

authority on rich states to design an international economic order supportive to their 

own economic interests”, they deliberately serve to perpetuate existing 

inequalities.’*’̂  As Jack Goldsmith and Eric Posner frankly explain, powerful states 

do not join institutions that do not serve their interests. Along with the other most 

important and effective international institutions, the World Bank, the WTO and the 

IMF “serve the interests of powerful nations, especially powerful Western nations, 

most especially the United States” .'®’ The “holy trinity” made up of these three 

institutions, suggests Margot Salomon, “is directed to a very considerable degree by 

the wealthy and powerful states, with repeated findings showing that the ideological 

priorities and policies pursued by the organisations favour those countries 

disproportionately. The pervasive impact of these preferences on the exercise of the 

basic economic, social and cultural rights in developing countries is enormous, 

focusing attention on the very design of the political-economic order itself as a 

substantial factor contributing to the perpetuation of world poverty.

More generally, and as we already have seen, persuasive arguments can be 

made to the effect that the content of the state sovereignty principle has rendered 

former colonies uniquely vulnerable and dependent; that the rules on treaty-making 

capacity enable corrupt and oppressive regimes to exploit and sell-off a nation’s 

resources; and that even the very nature of international law has tended to “work 

against disadvantaged and needy individuals, while maximizing the interests of the

are often unable to do so. ... Of the WTO’s 134 members, 29 do not even have missions at 

its headquarters in Geneva. Many more can barely afford to bring cases to the WTO.”

The Economist, 25 September 1999, 89, cited in Pogge, Thomas, “Severe Poverty as a Human Rights 

Violation” in Pogge, Thomas ed.. Freedom from Poverty as a Human Right, Oxford University 

Press, Oxford, 2007, 11, 34-35.

Khan, Ali, The Extinction o f  Nation States, Kluwer Law International, The Hague, 1995, 144-7. 

Goldsmith, Jack and Posner, Eric, The Limits o f International Law, Oxford University Press, New 

York, 2005, 223.

Salomon, Margot, Global Responsibility fo r  Human Rights, Oxford University Press, Oxford, 
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privileged and rich”.'°^ As one specific instance, Samuel Oddi has written of how it 

is difficult to perceive what benefits, if any, will accrue to developing countries, 

and in particular to least developed countries, from the implementation of the patent 

provisions of the WTO Agreement on Trade-Related Aspects of Intellectual 

Property Rights, noting that “ [i]ncreasing patent protection without the concomitant 

development of an industrial infrastructure with technological capability would not 

advance whatever instrumental goals TRIPS espouses with respect to third world 

countries”."® According to Oddi, the biggest winners resulting from the patent rules 

will be multinational corporations in developed countries that create inventions and 

are already heavily engaged in international trade.

Even if, notwithstanding the evidence to the contrary, it were to be 

conceded that the international realm currently lacks a global basic structure or a 

public political culture, the appropriate question which then ought to be asked is, 

why does it appear less likely in the global case than in the domestic case that a 

shared acceptance of basic principles could support just distributive policies? As 

Beitz questions, while it might seem that the capacity to uphold just institutions 

diminishes with distance, “why regard this as a limiting condition of human nature 

rather than as a historically variable dimension of human social behaviour -  which 

is what experience within the state suggests?” " '  Here, it is useful to recall the 

“spill-over” effects of advanced societies, whereby it is suggested that as a society 

achieves greater internal equality it will gradually move towards the goal of 

promoting greater equality abroad, as well as the claim that increasing affluence, 

awareness, power and egalitarianism have now made it more difficult than ever to 

ignore questions of global justice and to accept the persistence of stark transnational 

inequalities.

What make Rawls’ position all the more curious is the extent to which, 

whilst confining the difference principle to closed societies, he nevertheless

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 25; 

Anghie, Antony, Imperialism, Sovereignty and the Making o f International Law, Cambridge 

University Press, Cambridge, 2004.

Oddi, Samuel, “TRIPS -  Natural Rights and a ‘Polite Form of Economic Imperialism”, 29 

Vanderbilt Journal o f  Transnational Law 415 (1996), 459.

Beitz, Charles, “International Liberalism and Distributive Justice”, 51 World Politics 269 (1999), 

278.
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recognises the possibility of an expanding sense of affinity. Thus, in a striking 

passage, Rawls argues that it is the duty of statesmen to continually combat against 

the short-sighted tendencies which render affinity among peoples weaker as 

society-wide institutions extend over a greater area. Calling to mind both David 

Mitrany’s functional approach and Robert Tucker’s “spill-over” effect, it is claimed 

by Rawls that,

“ [w]hat encourages the statesman’s work is that relations of affinity are not 

a fixed thing, but may continually grow stronger over time as peoples come 

to work together in cooperative institutions that have developed. It is 

characteristic of liberal and decent peoples that they seek a world in which 

all peoples have a well-ordered regime. ... The relatively narrow circle of 

mutually caring peoples in the world today may expand over time and must 

never be viewed as fixed. Gradually, peoples are no longer moved by self- 

interest alone or by their mutual caring alone, but come to affirm their 

liberal and decent civilization and culture, until eventually they become
j 1 2

ready to act on the ideals and principles their civilization specifies.”

It is important to point out that a limited degree of distributive justice is 

included as one of Rawls’ eight articles of the “basic charter of the Law of 

Peoples”, in the form of a duty of assistance to what he terms “burdened societies”, 

in which unfavourable conditions prevent peoples from having a just or decent 

political and social regim e.''^ Following on from the acceptance of explanatory 

nationalism, this duty of assistance is premised on the belief that, were it not for the 

lack of “political and cultural traditions, the human capital and know-how, and, 

often, the material and technological resources needed to be well-ordered”, no 

society would ever be in need of financial aid.""^ In turn, this leads to the happy 

consequence that the duty of assistance is accompanied by an identifiable and 

definitive cut-off point, and so does not lead to an open-ended equality requirement 

such as is found within the difference principle. It is this assurance of a cut-off

Rawls, John, The Law o f  P eoples, Harvard University Press, Cambridge, 1999,113; Tucker, 

Robert, The Inequality o f  N ations, Martin Robertson, London, 1977, 57.

Rawls, John, The Law o f  P eoples, Harvard University Press, Cambridge, 1999, 37.

Ibid., 106.
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point which renders the duty of assistance acceptable to participants in the second 

original position, for an open-ended obligation could have the unacceptable result 

of requiring a society which has followed a prudent and effective course of 

development to transfer resources to societies which have been deliberately reckless 

or lazy."^ This would have the unwelcome effect that the “choices a people makes 

about its domestic arrangements would not be respected if the gains or losses due to 

these choices were annulled by a distributive principle between peoples” ."^

Before moving on to consider important cosmopolitan critiques, it ought to 

be acknowledged that Raw ls’ duty of assistance is, of itself, of considerable 

significance and, if  implemented, would “mark a significant improvement over the 

current global situation”.'*^ Furthermore, it is possible to adopt a demanding stance 

towards what is required by the duty, as is done by Rex Martin, for example, when 

he suggests that, in addition to helping burdened societies to become self- 

supporting decent states, the duty further requires that assisting states, their citizens 

and corporations,

“work to effect structural changes in the financial and economic 

environment in which formerly burdened societies interact with wealthier 

and more technologically advanced societies. ... In sum, carrying out these 

two duties of aid would involve a high level of commitment. The delivery of 

such aid would be expensive, costing far more than the wealthier states are 

currently laying out; and the delivery would be extensive and long-term. 

Dramatic and fundamental changes could be expected not merely in the 

civic and social culture of burdened societies themselves but also in the 

financial and economic environment in which formerly burdened societies 

interact with wealthier and more technologically advanced societies. It 

would amount to a new Marshall Plan for the world order.”

117-118.

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 70.
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From a cosmopolitan point of view, however, the difficulty with Rawls’ 

duty of assistance lies in its motivation and its limited scope. The duty ends as soon 

as conditions are such as to permit a society to establish just institutions, regardless 

of how impoverished its inhabitants might remain. Accordingly, “once the duty of 

assistance is satisfied and all peoples have a working liberal or decent government, 

there is no reason to narrow the gap between rich and poor” ."^ Moreover, no matter 

how dire the circumstances, the duty of assistance does not extend to what Rawls 

terms “outlaw states”, which refuse to comply with a reasonable law of peoples, or 

“benevolent absolutisms”, which “honour most human rights, but because they 

deny their members a meaningful role in making political decisions, they are not 

well-ordered” .

Kok-Chor Tan has righdy suggested that the fundamental difference

between Rawls’ duty of assistance and a justice-based approach to global poverty is

that the former does not directly address the structural context within which

countries interact, whereas the latter is directly concerned with the global

background structure, with the “baseline distribution of wealth and resources, and

the basic institutions and principles that legitimise and rationalise this

distribution” .'^' In other words, “the former calls for greater humanitarianism

between countries within an existing institutional framework, whereas the latter
122calls for a critical evaluation o /tha t framework”.

Tan also makes a convincing argument that, in relying upon explanatory 

nationalism and in seeking to preserve the integrity o f individual societies’ freedom 

of choice, Rawls goes too far, in that he fails to distinguish between what is truly 

the subject of choice and what is in fact dictated by circumstance. Whereas Rawls 

depicts a strict dichotomy between a form of distributive justice which is sensitive 

to choice (the duty of assistance), and one which is completely blind to choice (the 

difference principle applied internationally), Tan makes the claim that a 

compromise approach should be possible, so long as the aim of distribution is to 

offset the effects of unchosen global factors, and not the effect of chosen national 

policies. As he explains,

Rawls, John, The Law o f  Peoples, Harvard University Press, Cambridge, 1999, 114.

Ibid., 4, 5.

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 23, 67.
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“[a] less well-off society that is the beneficiary of a global distributive 

principle need not be seen as a society that is being unfairly subsidised for 

the domestic choices it has made, but is rather being compensated for the 

effects of global factors not of its choosing on its options. Or, to put it more 

accurately, it is getting its fair share as would be defined under a fair global 

context. A global egalitarian order, so understood, could still in principle 

allow room for inequalities due to differences in national pursuits. W hat is 

required is that the background context in which societies pursue their 

diverse ends is a fair one, and this would require its regulation by some 

distributive ideal. Just as egalitarian justice in the domestic context need not 

be insensitive to individual choice, but is concerned only with the fairness of 

the basic structure within which individuals make their choices and interact, 

so global egalitarianism justice is concerned with the fairness of the global 

context and need not require resource transfer across the board without 

giving due recognition to domestic decisions and choices.”

Thus, Tan rightly makes the case that there is nothing inherently incompatible 

between global distributive justice and national self-determination. As will be 

suggested below, a considerable attraction of Tan’s argument is that by embodying 

a degree of flexibility or complementarity that allows closed societies to determine 

their own fate once a certain minimum fairness is guaranteed, his cosmopolitan 

position is, what Thomas Nagel terms, “motivationally reasonable” .'"^

(Hi) Cosmopolitan Liberalism

The third and final of Beitz’s categories of approaches to international distributive 

justice is “cosmopolitan liberalism”, which includes the several varieties of 

cosmopolitan thought identified in chapter four. In other words, when it comes to 

distributive justice, while it is clearly concerned with justice  rather than identity, 

cosmopolitanism can be either weak or strong, a moral idea or an institutional 

claim, ambitious or moderate, complex or contractarian. What unites these

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 71.

Nagel, Thomas, Equality and Partiality, Oxford University Press, New York, 1991, 21.

415



disparate approaches, however, is their common opposition to what has been 

termed the “fallacy of restricted universalistri', or their shared belief that a 

“distributive theory, that ascribes rights and claims on the basis of certain universal 

attributes of persons, cannot at the same time restrict the grounds for those claims to 

a person’s membership or status within a given society” .

Beitz’s own Political Theory and International Relations, published in 1979 

in response to Rawls’ A Theory o f  Justice, is one of the most significant and 

influential early works dealing with cosmopolitan approaches to distributive justice. 

In it, Beitz argues that the differences between the international and domestic 

realms are not so great as to justify not extending devices of domestic political 

theory, such as the original position, to international relations. There are two main 

elements to Beitz’s argument: first, a claim based on the arbitrary distribution of the 

earth’s natural resources amongst states -  a claim somewhat similar to what he 

elsewhere terms “laissez-faire liberalism” ; and a second element that is based on 

the idea that “if social cooperation is the foundation of distributive justice, then one 

might think that international economic interdependence lends support to a 

principle of global distributive justice similar to that which applies within domestic 

society” . I n  other words, if national boundaries are not coextensive with the 

scope of social cooperation, they ought not to mark the limits of social 

obligations.*^^ According to Beitz, by 1979,

“ [i]t is not only true that interdependence involves a pattern of transactions 

that produce substantial benefits and costs; their increased volume and 

significance have led to the development of a global regulative structure. 

The world economy has evolved its own financial and monetary institutions, 

which set exchange rates, regulate the money supply, influence the capital 

flows, and enforce rules of international economic conduct. The system of 

trade is regulated by international agreements on tariff levels and other

Black, Samuel, “Individualism at an Impasse”, 21(3) Canadian Journal o f  Philosophy 355 

(1991), 357, cited in Caney, Simon, Justice Beyond Borders, Oxford University Press, Oxford, 2005, 

107.

Beitz, Charles, Political Theory and International Relations, Princeton University Press, 

Princeton, 1979, 144.

151.
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potential barriers to trade. ... Taken together, these institutions and practices 

can be considered as the constitutional structure of the world economy; their 

activities have important distributive effects. ... International 

interdependence involves a complex and substantial pattern of social 

interaction, which produces benefits and burdens that would not exist if 

national economies were autarkic. ... In an interdependent world, confining 

principles of social justice to domestic societies has the effect of taxing poor 

nations so that others may benefit from living in ‘ju st’ regimes.”

A number of important features of Beitz’s cosmopolitan approach to 

distributive justice are worth highlighting. In the following pages, it is proposed to 

take Beitz’s approach as a starting point from which to consider some salient 

features of a convincing and robust theory of international distributive justice. As 

the space within which to do this is relatively confined, there will be a liberal 

degree of choosing from what are deemed to be the more persuasive accounts. Five 

aspects of a cosmopolitan theory of distributive justice will be explored: (a) 

whether the basis for the theory ought to be interactional, institutional or a hybrid of 

both; (b) the strength of the theory and, in particular, the extent of the role that it 

ought to preserve for the state; (c) whether the obligation of distributive justice 

ought best to be open-ended or satisfied at a certain threshold level; (d) whether a 

contractarian or a complex form of cosmopolitanism is more suited to addressing 

distributive justice, and finally, (e) possible mechanisms for providing an amount of 

distributive justice.

[a] A Hybrid Account

As was briefly touched upon in chapter two when considering the scarcity of justice 

theory in international law, Pogge has drawn attention to two different ways of 

thinking about moral concerns: interactionally, as a series of actions performed by 

individual agents and, institutionally, as the effects of how the social world is 

structured. It may be said that Beitz’s approach is institutional in two respects. Most 

obviously, and as highlighted above, the existence of a global institutional structure

Ibid., 148- 150.
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is considered by Beitz the principal justification for obligations of distributive 

justice. Like Allen Buchanan, Beitz is of the view that, not only is there a global 

basic structure, but that it is a very important subject of justice. As Buchanan states,

“like a domestic basic structure, the global basic structure in part determines 

the prospects not only of individuals but of groups, including peoples in 

Rawls’s sense (groups organised in states). It is therefore unjustifiable to 

ignore the global basic structure in a moral theory of international law -  to 

proceed either as if societies are economically self-sufficient and 

distributionally autonomous or as if whatever distributional effects the 

global structure has are equitable and hence not in need of being addressed 

by a theory of justice.”

Goldsmith and Posner term the reluctance to ascribe strong cosmopolitan 

duties to individuals as the institutional turn in cosmopolitan theory, and regard it as 

being based upon a desire to place “plausibility limitations” on individual duties.'^° 

While the institutional turn does have this effect, easing the extent of individual 

obligations is not necessarily its motivating force. Rather, many cosmopolitan 

theorists turned to examine the effects of institutions on global poverty in response 

to the strict form of explanatory nationalism adopted by Rawls and others. The best 

known example of this is Pogge’s use of an institutional conception of human rights 

in order to argue in favour of a negative duty “not to participate in the imposition of 

social institutions under which some avoidably lack secure access to the objects of
131their economic human rights” . For Pogge, it is of considerable importance that

Buchanan, Allen, Justice, Legitimacy and Self-Determination, Oxford University Press, Oxford, 

2003, 132.

Goldsmith, Jack and Posner, Eric, The Limits o f  International Law, Oxford University Press, New  

York, 2005, 207.

Pogge, Thomas, “Severe Poverty as a Human Rights Violation” in Pogge, Thomas ed.. Freedom  

from  Poverty as a Human Right, Oxford University Press, Oxford, 2007, 11, 25. Pogge defines his 

institutional understanding of human rights as follows;

“By postulating a human right to X, one is asserting that any society or other social system, 

insofar as this is reasonably possible, ought to be to (re)organised that all its members have 

secure access to X, with ‘security’ always understood as especially sensitive to persons’ risk
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while improvements in the global institutional order are admittedly difficult to 

achieve and to sustain, such structural improvements are still easier to achieve and 

considerably easier to sustain than equally significant improvements in the conduct 

of individuals.*^^ Three reasons, in particular, are put forward in support of this 

claim:

“[f]irst, the costs and opportunity costs each affluent citizen imposes on 

herself by supporting structural reform is extremely small relative to the 

contribution this reform makes to avoiding severe poverty. ... Second, 

structural reform assures citizens that costs and opportunity costs are fairly 

shared among the more affluent .... And third, structural reform, once in 

place, need not be repeated, year after year, through painful personal 

decisions. Continual alleviation of poverty leads to fatigue, aversion, even 

contempt. It requires affluent citizens to rally to the cause again and again 

while knowing full well that most others similarly situated contribute 

nothing or very little, that their own contributions are legally optional and 

that, no matter how much they give, they could for just a little more always 

save yet further children from sickness or starvation.”

It is for these strategic reasons that Pogge chooses to focus on advocating an 

institutional, negative duty of distributive justice, while at the same time reserving 

his position as to the existence of interactional, positive duties. In the main,

of being denied X or deprived of X officially; by the government or its agents or officials. 

Avoiding insecurity o f access, beyond certain plausibly attainable thresholds, constitutes 

official disrespect and stains society's human rights records. Human rights are, then, moral 

claims on the organisations of one’s society. However, since citizens are collectively  

responsible for their society’s organisation and its resulting human rights record, human 

rights ultimately make demands upon (especially the more influential) citizens. Persons 

share responsibility for official disrespect o f human rights within any coercive institutional 

order they are involved in upholding.”

Pogge, Thomas, World Poverty and Human Rights, Polity Press, Cambridge, 2002, 64. See Marks, 

Susan, “Human Rights and the Bottom Billion”, 1 European Human Rights Law Review  37 (2009).

Ibid., 28.

Ibid., 29.
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therefore, Pogge addresses global poverty as a collective action problem. As Mark 

Gibney forcefully puts it, “ [n]o individual has the responsibility to save the world 

and no state does either. However, what is demanded is ‘full coverage’. This point 

is a simple but a vital one. You cannot proclaim human rights as becoming 

‘universal’ but then ignore the fact that enormous numbers of people are left 

without human rights protection. W hat is needed is a system of human rights 

protection. The human rights ‘system’ that presently exists is really no system at all, 

best evidenced by the fact that, on average, 50,000 people die every day of 

preventable causes.” ’ "̂*

This institutional focus has been exceedingly useful in highlighting both the

normative and empirical deficiencies of explanatory nationalism, and in provoking

debate as to the structural causes of persistent inequality. Tan’s convincing rebuttal

of Rawls’ The Law o f  Peoples by highlighting the failure to distinguish between

what is truly the subject of choice by states, and what is in fact dictated by

circumstance, is a good example of this. In addition, confining the argument to

negative duties has had the added advantage of side-stepping a contentious debate

as to the enforceability of positive economic and social rights. Nevertheless, Simon

Caney has rightly concluded that an exclusive focus on the institutional scheme can

create certain difficulties, many of which stem from the fact that the criteria being

used to judge the institutional scheme, namely whether it succeeds in producing

certain outcomes, precedes the creation of the institutions in the first place. In order

to refocus attention on the specific needs of individuals which are required to be

met, Caney puts forward a hybrid account which seeks to merge elements of

interactionism with Pogge’s institutionalist approach. Accordingly, it is argued that,

not only do all persons have an obligation not to impose an unjust regime, but they

also have the further positive obligation to bring about and maintain institutions
1that ensure that persons can enjoy their basic human rights.

Calling to mind both Nussbaum and Sen’s capabilities approach, and the 

humanist turn in critical theory, essentially Caney’s hybrid account adds to the 

institutional approach an underlying and founding concern for the welfare of

Gibney, Mark, International Human Rights Law, Rowman and Littlefield, Lanham, 2008, 7.

Caney, Simon, “Global Poverty and Human Rights: The Case for Positive Duties” in Pogge, 

Thomas ed.. Freedom from  Poverty as a Human Right, Oxford University Press, Oxford, 2007, 275, 

287.
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individuals such as to ensure that, in the unlikely event that a society could be said 

to be outside of any institutional structure, a duty of justice would nevertheless 

remain. For Caney therefore, in addition to the negative duty not to impose an 

unjust global order on others, there is also a positive duty to eradicate poverty that 

does not arise from the imposition of an unjust global order.'^^ As he states,

“[ujnless we ascribe duties to all persons (whether they are all members of a 

shared institutional scheme) we may end up condoning situations in which 

some, such as the inhabitants of isolated islands, avoidably live in gruelling 

poverty and die prematurely. And if we do this we allow some to suffer 

from grinding poverty and needlessly so, even though we can help, for no 

reason other than that they have the misfortune to be a member of an 

impoverished institutional scheme disconnected from the modem world. 

The Hybrid Account, by contrast, is committed to eradicating such poverty 

as a matter of justice and it entails that the affluent have a duty of justice to 

aid the impoverished in question.”

The imposition of a positive obligation on individuals to eradicate poverty 

immediately gives rise to the question of whether, in the words of Goldsmith and 

Posner, any plausibility limitations are to be placed on this duty. In other words, is 

there any threshold level beyond which economic transfers are no longer required? 

This question will be considered further below, after first addressing the second 

institutional aspect of Beitz’s theory of distributive justice.

[b] Subsidiarity

In addition to making the global institutional structure the principal justification for 

obligations of distributive justice, Beitz is also willing to regard the state, rather 

than individuals, as the primary holder of these obligations. In this respect, Beitz’s 

cosmopolitan approach can be seen as moderate (as opposed to ambitious) and as a

Caney, Simon, “Global Poverty and Human Rights: The Case for Positive Duties” in Pogge, 

Thomas ed.. Freedom from  Poverty as a Human Right, Oxford University Press, Oxford, 2007, 275, 

288.
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mixture of moral and institutional cosmopolitanism. In a rejection of the most

ambitious form of cosmopolitanism, Beitz argues that there is no conceptual reason

to have to choose between a theory whose only units are individuals and whose 
1 ^ 8only units are states. Furthermore, whilst as a moral idea, cosmopolitanism may 

view the well-being of the individual as the primary concern, as an institutional 

claim “it might be that collective entities have the primary duties to satisfy rights 

possessed by individuals and that individuals have duties only (or mainly) in their 

capacities as members of societies” . T h u s ,  although it has been suggested that 

cosmopolitan law is a law governing the relationship of all people within a global 

world society, it has also been suggested that Kant’s cosmopolitan right is 

concerned with the relations between individuals and foreign states. Importandy, 

channelling cosmopolitan requirements for greater transnational or external 

obligations through the state, rather than directly through the individual, helps to 

overcome some of the criticisms of common sense morality, such as the supposed 

over-demanding nature of cosmopolitan duty. For Beitz, therefore, there is no 

inconsistency in a cosmopolitan theory of distributive justice viewing states as the 

primary subjects of international distributive responsibilities, for,

“it may be that states, as the primary actors in international politics, are 

more appropriately situated than individual persons to carry out whatever 

policies are required to implement global principles. Perhaps intercountry 

redistribution should be viewed as a second best solution in the absence of a 

better strategy for satisfying a global difference principle. In any event, it 

should be understood that international obligations of states are in some 

sense derivative of the more basic responsibilities that persons acquire as a 

result of the (global) relations in which they stand.”

The accent of subsidiarity can also be detected within Feldman’s discussion 

of what he terms “minimalist legal cosmopolitanism”. As noted in chapter six,

Beitz, Charles, “International Liberalism and Distributive Justice”, 51 W orld Politics 269 (1999), 

271.

Ibid.

Beitz, Charles, Political Theory and International Relations, Princeton University Press, 

Princeton, 1979, 153.

422



Feldman has put forward the argument that, in order to be regarded as legitimate, 

any legal system must satisfy certain basic moral requirements which are capable of 

justifying subjecting individuals to its coercive jurisdiction. The very act of 

establishing a legal system that exercises coercive power, suggests Feldman, 

subjects that system to certain moral duties, one of which is not to make morally 

arbitrary distinctions between persons, based upon the “cosmopolitan insight that 

the moral significance of persons or actions should not depend on accidents of 

place. In other words, it would be morally arbitrary to exempt some persons from 

legal regulation just because of where they happened to live or where they happened 

to be when the system encountered them”.'^’ In order to temper the potentially far- 

reaching consequences of such an approach, however, Feldman suggests that in 

assessing the legitimacy of legal systems it is appropriate to take a composite 

picture of all national legal systems in order to consider whether the collective set is 

legitimate or not. As he states, because national legal systems coexist in the world, 

their moral legitimacy cannot adequately be assessed in isolation.'"*^

W hereas Feldman was considering the complementarity regime of the 

International Criminal Court as an example of cosmopolitan legal minimalism, it 

may be argued that compromise approaches to international distributive justice 

embody a similar element of complementarity. Just as Kant rejects the notion of a 

worldwide sovereign, when it comes to distributive justice most cosmopolitan 

thinkers seek, not to move beyond the state, but rather to ensure that, collectively, 

states are in a position to guarantee to all persons a minimum degree of protection 

or, as Nussbaum puts its, guarantee that the capabilities of all individuals have been 

effectively achieved.

As a final point, it is interesting to note here the prominent role given to the 

principle of subsidiarity in Pope Benedict XV I’s recent Encyclical Letter on social 

justice, Caritas in Veritate. In Kantian tones, subsidiarity is described as an 

“expression of inalienable human freedom” comprising the offer of assistance when 

individuals or groups are unable to accomplish something on their own, and 

“always designed to achieve their emancipation, because it fosters freedom and

Feldman, Noah, “Cosmopolitan Law?”, 116 Yale Law Journal 1022 (2007), 1062, 1065. 

Ibid., 1066.
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participation through assumption of responsibility” .''*  ̂ In calling for the reform of 

international institutions and for economically developed nations to do all they can 

to allocate larger portions of their gross domestic product to development aid, the 

encyclical proposes that the “integral development of peoples and international 

cooperation require the establishment of a greater degree of international ordering, 

marked by subsidiarity, for the management of globalisation” . M o r e  particularly, 

the Kantian observation is made that,

“ [i]n order not to produce a dangerous universal power of a tyrannical 

nature, the governance of globalisation must be marked by subsidiarity, 

articulated into several layers and involving different levels that can work 

together. Globalisation currently requires authority, insofar as it poses the 

problem of a global common good that needs to be pursued. This authority, 

however, must be organised in a subsidiary and stratified way, if it is not to 

infringe upon freedom and if it is to yield effective results in practice. The 

principle of subsidiarity must remain closely linked to the principle of 

solidarity and vice versa, since the former without the latter gives way to 

social privatism, while the latter without the former gives way to paternalist 

social assistance that is demeaning to those in need. This general rule must 

also be taken broadly into consideration when addressing issues concerning 

international development aid.”

Encyclical Letter Caritas in Veritate o f  the Supreme P ontijf Benedict XVI to the Bishops, Priests 

and Deacons, Men and Women Religious, the Lay Faithful, and all people o f  good will, on Integral 

Human Developm ent in Charity and Truth, 29 June 2009, available at <www.Vatican.va>, paragraph 

57. See also G lobal Governance. Our Responsibility to Make Globalisation an Opportunity fo r  All, 

Report to the Commission o f the Bishops’ Conferences of the European Community, Brussels, 

September 2001, 25-26. For a different view see, Gosepath, Stefan, “The Principle of Subsidiarity” 

in Follesdall, Andreas and Pogge, Thomas, Real World Justice, Springer, Dordrecht, 2005, 157.

Ibid., paragraph 67.

Ibid., paragraphs 57-58.
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[c] A Threshold Level

Related to the principle o f subsidiarity, a second noteworthy aspect of Beitz’s 

approach is his recognition that the requirements of distributive justice ought not to 

be unlimited. As was seen above, one of the principal reasons why Rawls does not 

favour the application of the difference principle at the international level is 

because it would involve a never-ending obligation to ensure transnational equality, 

irrespective of the wisdom of the collective choices made by peoples. Cognisant of 

this criticism, few cosmopolitans go so far as to require the straightforward global 

application of the difference principle. Thus, in 1979, Beitz was willing to concede 

that the application of the difference principle might be modified “by some 

provision for intranational redistribution in relatively wealthy states once a 

threshold level of international redistributive obligations has been met”.'"̂ ^

Accordingly, once a certain minimum degree of welfare is guaranteed, Beitz 

is willing to adopt a weak form of cosmopolitanism and to accept that bounded 

communities can give rise to relationships of intrinsic moral worth. As he puts it, 

“ [wjhile a common allegiance to justice is necessary to promote compliance with 

its norms and to regulate institutions that implement them, there is no obvious 

reason why this would be inconsistent with the persistence of those loyalties to 

smaller groups necessary to feelings of belonging and identity”. A l t h o u g h  he 

categorises his own contractarian approach as “continuous”, in that once the 

requirements of international distributive justice are met there should be no further, 

separate question of domestic justice, arguably Beitz’s concession to 

communitarianism renders his theory “discontinuous”, in that it allows for 

distributive requirements within closed units that are different from, and possibly 

more stringent than, those at the global level. Such theories can continue to be 

regarded as cosmopolitan so long as they explain the discontinuity in ways 

consistent with cosmopohtan impartiality.

Beitz, Charles, Political Theory and International Relations, Princeton U niversity Press, 

Princeton, 1979, 170.

^*Ubid., 1979, 157-8.

'“** Beitz, Charles, “International Liberalism and Distributive Justice”, 51 W orld Politics 269 (1999), 

288.
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A somewhat similar stance is adopted by Tan who, as was seen above, has 

argued that a middle-way is possible whereby resource transfers ensure to everyone 

a fair-share as would be defined in a fair global context, while leaving sufficient 

room for “diversity in national pursuits, and for nations to take responsibilities for 

their domestic goals’’.''*  ̂ Allen Buchanan, too, is satisfied that any theory of 

distributive justice should require merely a “constraint on distributive inequalities 

for the sake of limiting inequalities in effectiveness of basic civil and political 

rights, or to make everyone’s rights at least minimally effective by ensuring a 

“decent minimum” of the most important social and economic goods for all” .'^°

While conceding that, to the extent that the notion of a decent minimum is 

inherendy vague, such a threshold is indeterminate, Buchanan rightly argues that 

the characterisation of the right as the right to a decent minimum is an explicit 

acknowledgment that it is limited, and so it cannot be regarded as being inherently 

over-expansive. As discussed in chapter one, the capabilities approach developed 

by Sen and Nussbaum is particularly useful in this regard, in that it seeks to focus 

attention on those injustices that are “inescapably relevant”, or what Brian Barry 

terms “the priority of vital interests” .'^' As Nussbaum puts it well, we should not 

grant that a society is just unless the capabilities of individuals have been 

effectively a c h ie v e d .C ru c ia lly , Sen makes the argument that a proper approach 

to deprivation can be based upon the understanding that “ [t]he greatest relevance of 

the ideas of justice lies in the identification of patent injustice, on which reasoned 

argument is possible, rather than in the derivation of some extant formula for how 

the world should be precisely run”.'^^

Because the capabilities approach establishes a minimum threshold of core 

social entitlements that must be fulfilled, and is largely indifferent as to how justice 

treats inequalities that occur above this threshold, it is particularly suitable for

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 71.

Buchanan, Allen, Justice, Legitimacy and Self-Determination, Oxford University Press, Oxford, 

2003, 123.

Barry, Brian, “International Society from a Cosmopolitan Perspective” in Mapel, David and 

Nardin, Terry eds.. International Society: D iverse Ethical Perspectives, Princeton University Press, 

Princeton, 1998, 144, 148.

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2006, 287.

Ibid., 287.
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application to transnational obligations, where satisfying the requirement of 

remaining motivationally reasonable is more difficult than within the domestic 

c o n te x t.In te re s tin g ly , Gillian Brock has presented empirical evidence in support 

of such an approach. In a study carried out by Norman Frohlich and Joe 

Oppenheimer in which a series of proposals were put to respondents in order to 

assess how issues of distributive justice are considered in conditions of impartiality, 

78% chose a floor constraint principle in which a minimum income was guaranteed 

to the worst off.'^^ According to the findings, “in just about all groups there was a 

concern that individuals not fall below some minimum level of income -  that they 

have enough to meet their basic needs”.

[d] Complex and Contractarian Approaches

A final point worth noting about Beitz’s approach is that it is avowedly 

contractarian, in that it seeks to re-enact the original position at the global level, 

such that, “for purposes of moral choice, we must ... regard the world from the 

perspective of an original position from which matters of national citizenship are 

excluded by an extended veil of ignorance” . A r g u a b l y ,  however, the 

contractarian nature of his overall approach sits uneasily with certain important 

concessions he makes to closed societies. As Nussbaum has observed, this gives 

rise to a considerable degree of vagueness as to the desired role for the sovereign 

state. As she points out, in setting out to question the finality and closed character 

of domestic state structures, both Beitz and Pogge do not tell us how far they really
158want to go.

See Eide, Abj0rn, “Realisation o f Social and Economic Rights -  The Minimum Threshold 

Approach” 43 Review o f  the International Commission o f  Jurists 40 (1989).

Frohlich, Norman and Oppenheimer, Joe, Choosing Justice: An Experimental Approach to 

Ethical Theory, University o f California Press, Berkeley, 1992, 59, cited in Brock, Gillian, “Needs 

and Global Justice” in Reader, Soran ed.. The Philosophy o f  Need, Cambridge University Press, 

Cambridge, 2005, 51, 60.
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Moreover, there is a fundamental conceptual difficulty in seeking to apply 

social contract theory globally in that, as was seen in chapter three, such theory is 

motivated by a desire for mutual advantage and is based up an assumption of 

Humean Circumstances of Justice in which the participants share a high degree of 

equality. Such is the pervasiveness and variety of the “contingencies of life” that, 

for Nussbaum, there is never a point at which all individuals can be said to be 

“roughly similar in physical and mental powers; or at any rate, their capacities are 

comparable in that no one among them can dominate the rest” -  to suggest 

otherwise would be to ignore the inequalities in health and life expectancy that the 

theory is meant to a d d r e s s . T h u s ,  for Nussbaum,

“it is all very well to say that the Original Position should be applied at the 

global level; that idea does dramatise some important issues of fairness. But 

once we go into things in more detail, we find that the global contract they 

propose requires a departure of major proportions from the Rawlsian 

framework. For it requires abandoning the Humean Circumstances of 

Justice as setting the stage for the contract, and including from the start all 

who are currently unequal in power. Above all, it requires admitting from 

the start that the point of the contract is not, and cannot be, mutual 

advantage among ‘rough equals’. It must be human fellowship, and human 

respect, in a more expansive sense.”

Rather than contractarian cosmopolitanism, therefore, Nussbaum puts 

forward what Feldman terms a complex cosmopolitan theory of distributive justice, 

based upon the twin Grotian ideas of inherent human dignity and sociability, and 

the notion that “a central part of our own good, each and every one of us -  insofar 

as we agree that we want to live on decent and respectful terms with others -  is to 

produce, and live in, a world that is morally decent, a world in which all human 

beings have what they need to live a life worthy of human dignity” .'^’

Rawls, John, A Theory o f  Justice, Oxford University Press, Oxford, 1971, 127.

Nussbaum, Martha, Frontiers o f  Justice, Harvard University Press, Cambridge, 2007, 269-270. 
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As a result, the duty of fulfilling the entitlements to which Nussbaum and 

Sen’s capabilities approach gives rise are simultaneously assigned to both the world 

community and to nation-states who should be working together to achieve these
1 fOgoals. While, for some of these entitlements, equality of capability is itself an 

“essential social goal where its absence would be connected with a deficit in dignity 

and self-respect”, with the result that obligations of justice are ongoing, for others, 

equality is not required, and so it is permissible to apply a threshold level which, 

once met, obviates the need for any further transfers.

Addressing the concern raised by Caney as to maintaining an appropriate 

focus on outcomes when discussing institutions, it is claimed by Nussbaum that the 

“very fact that the promotion of human capabilities is the central goal gives the 

debate about structure a point and a focus, and gives us clear reasons for preferring 

some structures to others” . W h i l e  leaving it to others to formulate more precise 

rules and institutions, she does put forward ten principles for a more just global 

structure, among which are: that national sovereignty should be respected, within 

the constraints of promoting human capabilities; that prosperous nations have a 

responsibility to give a substantial portion of their GDP to poorer nations; that the 

main structures of the global economic order must be designed to be fair to poor 

and developing countries, and that we should cultivate a thin, decentralised, yet 

forceful global public sphere, included within which should be some limited forms 

of global taxation that would effect distributive transfers to poorer states. 

Suggestions in this regard have included the imposition of a tax on international 

financial transactions (the so-called “Tobin Tax”), Pogge’s Global Resource 

Dividend and Tom Campbell’s Global Humanitarian Levy.

[e] Mechanisms of Distributive Justice

When James Tobin originally proposed that a tax be placed on international 

currency transactions, his aim was not to fund development but rather to “throw

‘“ /foW., 291. 

Ibid., 292. 

Ibid.,
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sand in the wheels of our excessively efficient international money markets” . 

Nevertheless, the very idea of taxing currency transactions, estimated to amount to 

over $1 trillion a day, is now commonly referred to as a Tobin Tax, and most 

frequently arises in discussions on proposals to lessen transnational inequality, such 

as those put forward by the Tobin Tax Initiative and the Global Marshall Plan 

Initiative, whereby the revenue raised is dedicated to a specific purpose aimed at 

reducing poverty.

Although not referred to by name, in recognising that the “provision to 

developing countries of effective means, inter alia, financial resources and 

technology, without which it will be difficult for them to fully implement their 

commitments, will serve the common interests of developed and developing 

countries and of humankind in general”, chapter 33 of Agenda 21 calls for 

innovative ways of generating new financial resources to be explored, in particular 

through the use of economic and fiscal incentives and m e c h a n i s m s . M o r e  

specifically, while recognising that past reports recommending globally 

redistributive tax principles have received short shrift, in 1995 the Commission on 

Global Governance concluded that the time could be right for a fresh look and a 

breakthrough in this area and so urged the UN and the Bretton Woods institutions 

to explore the feasibility of a tax on foreign exchange transactions.'^*

More recently, in 2007, a report of the UK All Party Parliamentary Group 

for Debt, Aid and Trade recommended that the UK Government should undertake 

open and careful research into a Sterling Stamp Duty as an innovative means of 

meeting its aid commitments, and should “carefully avoid ‘in principle’ objections 

to new taxation instruments to increase development revenue”. T h e  proposal 

would involve imposing a 0.005% stamp duty on all sterling foreign exchange 

transactions worldwide to be ring-fenced as additional revenue for international

Tobin, James, “A Proposal for International Monetary Reform”, 4 Eastern Economic Journal 

1153 (1978).

A/CONF.151/26 Vol. Ill, chapter 33, paragraph 16.

The Report o f the Commission on Global Governance, Our G lobal Neighbourhood, Oxford 

University Press, Oxford. 1995, 217, 219.

Meeting the Millennium Promise, Report of the All Party Parliamentary Group for Debt, Aid and 

Trade into the requirement for additional development financing to fund the Millennium  

Development Goals, 2007, available at <www.debtaidtrade.org/research.htm>.
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development, leading to an estimated 36% increase in UK aid spending. 

Highlighting the nature of tackling transnational inequality as a collective action 

problem, the parliaments of Canada and France have passed resolutions requiring 

their governments to proceed with taxes on currency transactions subject to the 

condition precedent that it be in concert with the international community, in the 

case of Canada, and together with other EU member states, in the case of France.

In contrast, seeking to avoid “the odious connotations of tax and fee”, 

Pogge’s Global Resource Dividend envisages that states should no longer have full 

libertarian property rights over their own natural resources but, instead, ought to be 

required to share a small part of the value of any resources they decide to use or 

sell.'™ More importantly, for Pogge, the term dividend serves to suggest that, 

although the global poor do not have a right participate in decisions about whether 

or how the natural resources of another state are to be used, they do own an 

inalienable stake in all limited natural resources and so are entitled to receive some 

benefit from their use. Such a proposal would seek to address the fact that “the 

better off enjoy significant advantages in the use of a single natural resource base 

from whose benefits the worse-off are largely, and without compensation, 

excluded”.'^'

As a final example, Tom Campbell has sought to frame transnational 

obligations to the poor in terms of core obligations of humanity, rather than justice, 

suggesting that in relation to extreme suffering, humanity has a certain priority 

which “plays a role in blocking exculpatory rationales used to excuse people from 

their obligation to do something about it” .'^^ It is claimed that, by instituting a 

universal obligation to participate in tackling poverty through nationally 

administered levies which are proportional to capacity to pay, a Global 

Humanitarian Levy would capture the humanitarian basis for the alleviation of 

poverty.

Pogge, Thomas, “A Global Resources Dividend” in Crocker, David and Linden, Toby eds.. Ethics 

o f Consumption: The G ood Life, Justice, and G lobal Stewardship, Rowman and Littlefield, Lanham, 

1998, 501, 511.

Pogge, Thomas, World P overty and Human Rights, Polity Press, Cambridge, 2002, 202.
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It was mentioned above that, in elaborating on a possible content of Kant’s 

cosmopolitan right to hospitality, Garrett W allace Brown has sought to include 

principles of international distributive justice. More particularly, in seeking to give 

greater content to Kant’s brief treatment of distributive justice, he has sought to 

equate Nussbaum’s capabilities approach with the Kantian concepts of internal and 

external freedom. In essence. Brown argues that there is a much stronger 

relationship between welfare concerns, including distributive justice, and the 

maintenance of external freedom under a Kantian condition of public right, than has 

typically been assumed to be the case. For him, the reason why Kant fails to expand 

his discussions on social welfare and distributive justice to his cosmopolitan 

thought is due to the simple fact that Kant did not foresee the contemporary demand 

for international distributional systems, but rather, he “seems to assume that if 

domestic states were republican and represented the will of the people, then the 

international economic order would also come to reflect an accepted conception of 

cosmopolitan right. Kant failed to elaborate because he believed that just states 

would be the product of enlightened cooperation and therefore promote a system of 

distributive justice that would eventually protect and promote the external freedom 

of individuals” .'^^ Given the unacceptable levels of global poverty, for Brown, “the 

immediate goal of cosmopolitanism is to reduce inequalities toward the a priori 

ideal of external freedom and justice, where the capabilities of every human being 

have global stature as an ultimate unit of moral concern” .

In keeping with his overall teleological approach, Brown sees Kant’s 

cosmopolitanism as providing a “normative blueprint” for the elaboration of further 

principles of global distributive justice through “our experience and rational 

reflection that will eventually tell us how to enhance, apply, enforce and realise 

them” .’’  ̂ Essentially, therefore, “in the international realm as much as in the 

domestic, effective autonomy demands that minimal schemes of distributive justice, 

based on the idea of human capabilities within a hypothetical universal kingdom of

Brown, Garrett Wallace, Grounding Cosmopolitanism, University o f Edinburgh Press, Edinburgh, 

250 (forthcoming, 2009).
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ends, be incorporated within the normative principles of any cosmopolitan 

constitution”.

For Brown, Nussbaum’s list of capabilities is useful in providing “some 

normative substance to a scheme of Kantian justice and how Kantian cosmopolitans 

might consider human autonomy in relation to global distributive justice”. 

According to this reading, Nussbaum’s threshold level of minimal capabilities 

which must be guaranteed equates to the point at which the Kantian notion of one’s 

autonomy or external freedom is no longer effective. Responding to criticisms that 

the capabilities approach fails to provide sufficient guidance as to appropriate 

threshold levels, Brown rightly argues that, in the context of the stark inequalities 

which currently exist, to a large degree those falling below an acceptable threshold 

can be identified intuitively, while more precise determinations of minimum 

entitlements might be deferred until a more reasonable level of equality has been
178achieved.

It might be recalled that one element of David M itrany’s functional 

approach to international affairs was a form of subsidiarity, whereby a process of 

“natural organic selection” ensures that international action to address social needs 

is taken only to the extent to which there is a common interest in doing so, thereby 

leaving “as wide a residue as possible for the free choice of the individual” or the 

state.'^^ Cosmopolitan thinkers such as Nussbaum, Beitz, Held, Tan and Brown 

have all come to endorse this moderate form of what Beitz might term 

discontinuous cosmopolitanism. Tan, in particular, has effectively argued that 

communitarianism and cosmopolitanism are reconcilable, so long as global justice 

is afforded a necessary degree of pre-eminence. As he puts it well,

“in a world marked by injustices, patriotic concern among citizens in well- 

off countries is at odds with the idea that people use only resources that are 

rightly theirs to realise their special commitments and ties. Just entitlements 

must be established and secured before personal commitments and projects

Ibid., 258.
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may be pursued, if the integrity of such pursuits is to be preserved. Special 

concern shown to particular others that favours those who are already 

relatively well-off is morally problematic in a context of injustice. Anyone 

from a rich country who takes patriotism seriously must, therefore, be 

motivated to strive for a just world if she wants to discharge her patriotic 

duties in good conscience.”

Similarly, Brown’s version of Kant’s cosmopolitan law is one which seeks 

to allow for “various ethical perspectives on a culturally local and state level, while 

providing a minimal global ethical umbrella for international cooperation and 

universal law”.'*' Accordingly, Brown sees his argument for a cosmopolitan 

constitution as providing a middle position which “generates commitments to 

cosmopolitan law while also allowing these commitments to be the result of co

legislation between states” .’*’ For example, in addition to favouring an institutional 

form of distributive justice, Brown also suggests that the right to hospitality might 

reasonably be interpreted so as to imply a requirement that international trade be 

conducted in good faith and in a manner which is mutually beneficial, providing a 

“normative framework from which a mutually consistent system of global trade 

should be institutionally organised” .’*̂  In this way, Brown’s approach can be seen 

to share a similar stance to Derrida’s concept of the New International, whereby an 

ethics of hospitality, or cosmopolitan right, informs our interactions with those 

beyond our borders generally, with potentially far-reaching consequences.

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 199 - 

200 .

Brown, Garrett Wallace, Grounding Cosmopolitanism, University of Edinburgh Press, Edinburgh, 

272 (forthcoming, 2009).

Ibid., 293.

Ibid., 275.
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Chapter Eight 

Conclusion

“Law can be in a state o f  crisis, only if  it is integrated in a static conception  

and if  it contem plates the legal w orld and its components as everlasting  

data, immune from  any change and any revolution.” '

“[TJhe important thing is that there is a trend under way, and this I fee l 

cannot be denied, which is taking us towards the fulfilm ent o f  K an t’s ideal 

o f cosmopolitan law. The ideal in my view is that the subjects o f  law in the 

w orld system  should be individual persons, not states.” ~

It has been written o f the twentieth century that none other has had “better norms 

and worse realities”? For the four billion people that are estimated to be living on 

less than $2 a day by the year 2025, the realities o f the twenty-first century look 

grim indeed.'^ The historian, Eric Hobsbawm, has suggested that the paradox o f a 

globalised twenty-first century is that, “even if the sum total o f amassed information 

is everywhere accessible at the click o f a mouse, if images o f the remotest parts of 

the globe reach us at all times o f day and night, if  more o f us travel between 

civilizations than ever before”, “in a world filled with such inequalities, to live in 

the favoured regions is to be virtually cut o ff from the experience, let alone the

' Benyahia, M oham ed, Opening Speech, A lgiers Colloquium , 11-15 O ctober 1976, D roit 

international et developpement, OPU, Algier, 10, cited in Pellet, Alain, “A New International Legal 

Order: W hat Legal Tools for W hat C hanges?” in Snyder, Francis and Slinn, Peter, International Law  

o f  Developm ent,?'[oicss\ona\ Books, A bingdon, 1987, 117, 118.

 ̂ Norberto Bobbio in Bobbio, Norberto and Zolo, Danilo, “Hans Kelsen, the Theory o f Law and the 

International Legal System ”, 9 European Journal o f  International Law  (1998) 355, 364.

 ̂ Reiff, David, A B ed fo r  the Night, Simon and Schuster, New York, 1993, 70, cited in W heeler, 

N icholas and Egerton, Frazer, “The Responsibility to Protect: ‘Precious C om m itm ent’ or a Promise 

U nfulfilled?” 1 Global Responsibility to Protect 114 (2009), 131.

James W olfensohn, President o f the W orld Bank, “2010 -  The Challenges to Global Security” , 

J a n e ’s Defence Weekly, 22 Decem ber 1999, available at 

<www .janes.com /defence/new s/2010/991222 _f_w olfensohn.shtm l>.
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reactions, of people outside those regions” . As a result, an enormous effort of 

imagination is required “to break out of our comfortable, protected, and self- 

absorbed enclaves and enter an uncomfortable and unprotected larger world 

inhabited by the majority of the human species” .̂

It is in our dreams, wrote Delmore Schwartz, that our responsibilities begin, 

or, as Philip Allott puts it, we cannot be what we could be without the idea of the 

ideal. The challenge facing us is both to give reality to our existing norms, and to 

develop new norms capable of advancing our expectations and our responsibilities. 

It is submitted that the opportunities for fresh approaches created by constructivist 

and reconstructivist challenges to the status quo, combined with a growing 

recognition of the urgent need for change brought about by globalisation-driven 

“enlarged mentalities and inclusive forms of communication”, render the time ripe 

for a shift in our metavalues.^ In this regard. Tan quotes David Hum e’s observation 

that whenever “several distinct societies maintain a kind of intercourse for mutual 

convenience and advantage, the boundary of justice still grows larger, in proportion 

to the largeness of men’s view, and the force of their mutual connexions”.̂  For Tan, 

economic globalisation ought to be followed by normative globalisation. As 

Habermas reminds us,

“in the nineteenth-century European states, national consciousness and 

social solidarity were only gradually produced, with the help of national 

historiography, mass communications and universal conscription. If that 

artificial form of ‘solidarity amongst strangers’ came about thanks to a 

historically momentous effort of abstraction from local, dynastic 

consciousness to a consciousness that was national democratic, then why

 ̂Hobsbawm, Eric, On the Edge o f  the New Century, The N ew  Press, New York, 2000, 167.

 ̂ Eriksen, Erik, and Weigard, Jarle, Understanding Habermas, Communicating Action and  

D eliberative D emocracy, Continuum, London, 2003, 257.

 ̂ Hume, David, An Enquiry Concerning Human Understanding, Hackett Publishing, Indianapolis 

1977, section III, part I, 153, cited in Tan, Kok-Chor, Justice Without Borders, Cambridge 

University Press, 2004, 33.
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should it be impossible to extend this learning process beyond national 

borders?” *

W riting in 1970, Wilfred Jenks observed that the largest issue confronting

international law was “how effectively it will become a common law of mankind,

fulfilling in a world community of peace and freedom a part comparable to that of a

mature legal system in an advanced civilization” . If the pledges within the UN

Charter can be dismissed as illusory, then “we can be content to leave the law in its

old mould; but if we remain determined that they shall be real we are at once

confronted with the question whether the law as we have inherited it is adequate to

its contemporary social function” .̂  Our duty, he wrote, is not to apply the law as we

find it -  “ [i]t is to evolve, within the discipline of law but by its dynamic

development, a law in the service of mankind which will enable mankind to live” ."’

The claim has been made that we are in the midst of another “Grotian

moment”, when a fundamental change of circumstances has created the need for a

different kind of international law.”  Against the hard facts of stark transnational

inequality, it is the soft facts of our tradition, our fears and mistrust, our nationalism

and our short-sightedness, that determine what is attainable. In such circumstances,

claims BVA Roling, lawyers have a special responsibility to recognise that,

measured according to its own values and goals, current international law is bad 
12law. For, lawyers have an indispensable role to play in the “opening of feasible 

roads, and for the introduction of methods and steps that may lead to a law suited to 

serve the needs of the time”.'^ As Dean Chatteijee rightly observes, the 

contemporary problem of global governance is made vivid by the lack of an 

international legal paradigm in the face of rapid internationalism, which, in turn, is

* Habermas, Jurgen, “The European Nation-State and the Pressures o f G lobalization”, 235(1) New  

Left Review  46 (1999), 58.

’ Jenks, Clarence W ilfred, Social Justice in the Law o f  Nations, Oxford U niversity Press, London, 

1970, 1.

Ibid., 87.

"  Roling, BVA, “Are G rotius’ Ideas Obsolete in an Expanded W orld?” in Bull, Hedley, K ingsbury, 

Benedict and Roberts, Adam eds., Hugo G rotius and International Relations, C larendon Press, 

Oxford, 1990, 281, 297.

Ibid., 298.

Ibid., 299.
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problematic for the prospect of a viable theory of international justice. The 

difficulty arises due to the fact that,

“ [i]ntemational law is not yet equipped to respond adequately to the 

demands of cosmopolitan justice, just as it has yet to work out the moral and 

legal implications of the new and fluid dynamics of sovereignty. Positivism 

and state sovereignty still being the operating norms in international law, the 

challenge to work out the moral foundations for a legal framework for 

governing the newly emerging international society rests not only in 

suggesting specific institutional reforms but, more fundamentally, in 

reconceiving the cosmopolitan reach of international law.”

It may be conceded that, as James Brierly claims, international law is not a 

“kind of cement which, by some inherent force of its own, can firmly bind together 

human beings or states which are otherwise unrelated to one another and ready to 

fly apart”. L a w  is, however, an essential element of the ties that bind, an 

ingredient in the cement, not only strengthening weak bonds that may have already 

been formed, but also forging new ones. As Lon Fuller explains:

“[t]he tacit or latent quality of the anticipations that grow out of human 

interactions has tended to remove from the concerns of legal scholarship an 

analysis of the manner in which these tacit anticipations shape and govern 

the ongoing process of a functioning society. It is in part through these tacit 

anticipations that accompany and shape it that law can become -  in a 

meaningful sense -  an instrument for facilitating human interaction.”

The starting point of this thesis has been that the failure of international law 

to provide an adequate degree of justice, and of transnational equality in particular,

Chatterjee, Dean, “Foreign Policy, Human Rights, and Preventive Non-Intervention” in Tinnevelt, 

Ronald and Verschraegen, Gert eds.. Between Cosmopolitan Ideals and State Sovereignty, Palgrave 

Macmillan, Basingstoke, 2006, 234, 238.

Brierly, James, The Basis o f  Obligation in International Law, Clarendon Press, Oxford, 1958, 312.

Fuller, Lon, “Law as an Instrument of Social Control and Law as a Facilitation of Human 

Interaction”, Brigham Young University Law Review  89 (1975), 96.
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stems from the discipline’s neglect of theory generally, and of justice theory

especially. While Thomas Franck has optimistically concluded that the question of

how to maximise human wellbeing has replaced “is international law, law?” as the

question with which international lawyers are most actively engaged, it is not easy

to see the basis for his o p tim ism .R a th e r, as Ellen Hey notes, international lawyers

who have been educated in the system as it was may feel uncomfortable in the face
18of uncertainty and so resist efforts toward change. In addition, by focusing 

predominantly on the big, public issues of international affairs, international law 

pays insufficient attention to structural problems which impact upon the justice of 

everyday life. As a consequence, it is necessary that international lawyers recognise 

both the degree to which their work serves to perpetuate existing global structures 

that tolerate stark transnational inequality, and the extent to which they are failing to 

articulate broad political visions and critiques capable of contributing towards 

altering the status quo for the better.

The continued reluctance of international lawyers to theorise about justice 

hampers all progress towards achieving that goal. This remains one of the greatest, 

yet most neglected, problems within international law. Here, an attempt has been 

made to demonstrate the weaknesses inherent in the principal justifications or 

reasons for the neglect of international legal theory, namely, legal formalism, legal 

nihilism and the reluctance to engage in institutional moral reasoning generally. 

W ithout a deep engagement with theory and a degree of idealism, there is a danger 

that the lifeworld of international law will be taken over by what Habermas terms 

“purposive rationality” or, in other words, the purely pragmatic approach of the 

practitioner-specialist.

By way of response, this thesis has sought to reveal the communitarian 

nature of international law’s founding assumptions and to present the political 

philosophy of cosmopolitanism as a means of offering international law some hope 

of moving beyond a concern solely to secure the formal principles of external 

liberty between states, towards a greater concern for establishing a minimum level 

of material welfare for all individuals, regardless of their location. Indeed, one of

Franck, Thomas, Fairness in International Law and Institutions, Clarendon Press, Oxford ,1995,

9.

'* Hey, Ellen, “International Public Law”, 6 International Law FORUM du droit international 149 

(2004), 150.
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the aims of this thesis can be regarded as seeking to discount Koskenniemi’s 

assertion that it is almost impossible to articulate faith in progressive 

internationalism in an intellectually respectable fashion, by offering cosmopolitan 

political philosophy as a means by which international law might adopt an 

optimistic Grotian / Lauterpachtian stance towards progress based on rationalism, 

involving faith in an architectonic development towards a better future.*^

By themselves, the hard facts of global poverty firmly establish the urgency 

for new institutions and practices which enshrine greater degrees of external 

obligation. However the persistence of poverty must also be seen against the 

backdrop of the numerous ambitious, but ultimately failed attempts to tackle the 

problem -  from the writings of David Mitrany and Clarence Wilfred Jenks, to the 

rhetoric of Kissinger, Kennedy, Truman and Roosevelt; from the New International 

Economic Order to the Declaration on the Right to Development; from the Brandt 

and Pearson Reports to the Millennium Development Goals -  all of these 

international liberal attempts have only served to get us to where we are today: as of 

October 2009, the UN Food and Agriculture Organisation estimated that the 

number of people undernourished, which had started rising in 1995, has now 

reached 1.02 billion.' Added to this, it has been claimed that the current time has 

the potential to be an era of paradigmatic transition, increasing the onus on 

international law to engage in self-reflexivity and to consider effecting progressive 

changes to its own constitutional design. The first step in such self-reflection is for 

international law to recognise that the persistence of transnational inequality can 

reasonably be seen as an anthropogenic effect of the international system that we 

have created, and to acknowledge the extent to which it plays a central role in both 

establishing and maintaining an unjust global order. As with international relations 

theory, the next stage of international legal theory can best be served by focusing on 

the systems of inclusion and exclusion that form an integral part of such a world 

order.

Upon embarking on a theoretical and self-reflective examination of their 

discipline, it is urged that international lawyers embrace a sufficient degree of

Koskenniemi, Martti, The Gentle C ivilizer o f  Nations: The Rise and Fall o f  International Law  

1870-1960, Cambridge University Press, Cambridge, 2002, 513.

The State o f  Food Insecurity in the World, 2009, Food and Agriculture Organisation, Rome, 2009, 

available at <www.fao.org>.
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idealism, in the form of both a belief in the inevitability, or at least the possibility, 

of international progress and an overall desire to eradicate suffering. As Sen argues 

whilst defending his capabilities approach, the desire to eradicate suffering is not 

mere idealist sentiment, but rather is rooted within our sense of responsibility 

which, due to our rational nature, extends to the “miseries that we see around us and 

that lie within our power to help remedy” . To deny this responsibility would be to 

fail to recognise the “relevance of our shared humanity in making the choices we 

face”. '̂ Similarly, for Grotius and Lauterpacht, it is rationality that leads toward a 

belief in the inevitability of progress, with the latter regarding social order as an 

inescapable rational necessity. As a result, we ought to follow Richard Falk in 

regarding visions of an attainable preferred world order not as mere idealism, but as 

a “necessary and practical part of a realistic politics”.^'

It has been astutely observed by Koskenniemi that the fact that within any 

institutional context there will be a structural bias, “a particular constellation of 

forces that relies on some shared understanding of how the rules ... should be 

applied”, is not, of itself, a scandal. However, as soon it begins to work to the 

detriment of the disenfranchised and in favour of the privileged, the bias itself 

becomes part of the problem. From that moment on, “the demonstration of the 

contingency of the mainstream position can be used as a prologue to a political 

critique of its being an apology of the dominant forces” .C o n se q u e n tly , if, as Scott 

Veitch asserts, there is now an entrenched and routinised asymmetry between 

suffering and responsibility for its production, the time for the exposure of 

contingencies is clearly upon us.^“̂ A key argument of this thesis, therefore, has been 

to demonstrate the need for international law to expose the contingent nature of its 

founding assumptions for, without this, meaningful change is difficult to achieve.

As a social construction, the nature of state sovereignty is capable of being 

changed by human action -  what Allott might term human self-perfecting through 

society’s self-constituting. Following Sebastien Jodoin, it is argued that an ontology 

of statehood currendy constitutes international law, such that international law has

Sen, Amartya, Development as Freedom, Anchor Books, New York, 2000, 283.

Falk, Richard, On Humane Governance, Polity Press, Cambridge, 1995, 3.

Koskenniemi, Martti, From A pology to Utopia, Reissue, Cambridge University Press, Cambridge, 

2005, 608-9.
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become subject to the law of statehood, rather than the other way round. The state is 

not subject to discussion, but rather is the “transcendental condition from which 

discourse proceeds” .̂  ̂ As a result of this neorealist or “pure fact approach”, 

international ethics have been largely subordinated to a statist ontology. One 

significant effect of this sovereignty presumption is that it greatly inhibits the 

development of alternative models for the protection of the human rights of 

individuals.

The statist ontology of international law may be countered in three ways. 

First, it may be shown that as an empirical matter, the processes of globalisation are 

severely undermining the authority of the state from above and below, through the 

creation of transnational harms, loyalties, transactions and obligations. Secondly, 

and as a related matter, theoretical justifications for communitarian approaches to 

international society -  such as social contract theory, the idea of justice as 

sovereign, and common sense morality -  suffer from both empirical changes and 

from inherent weaknesses within their own argument. Finally, constructivist 

theories of international relations have helped to expose the contingent nature of the 

state, suggesting that revolutions in the nature of sovereignty may come about 

through self-reflective thinking and through changes in our constitutional structures. 

Consequently, just as from the 17*’’ to the 18“’ century the organising principle of 

sovereignty developed from a dynastic to a liberal form of sovereignty, there is no 

insurmountable reason why the international liberal state might not move from 

being predominantly communitarian to having an increasingly cosmopolitan 

content. Equally, there is no reason why an artificial solidarity among strangers 

cannot be created through new learning processes, or that the boundaries of 

inclusion and exclusion cannot be altered in order to alleviate persistent human 

suffering.

Hersch Lauterpacht once observed that it is “a common phenomenon in 

natural and social sciences that fictions which are, and are known to be, 

scientifically false are adopted and maintained for a time as scaffolding, as it were, 

to aid the erection of the edifice of accurate knowledge. But the same scientific 

experience shows that, once that object has been achieved, there ought to be no

Koskenniemi, Martti, From A pology to Utopia, Reissue, Cambridge University Press, Cambridge, 

2005 , 132.
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hesitation in pulling down the scaffolding and in refusing to permit the fiction to 

outgrow its original usefulness.”^̂  This thesis has sought to argue that the statist 

ontology of international law can be regarded as one such scaffold which, having 

served a useful purpose, is due for re-thinking and evolution.

Having established the foregoing problems and challenges. Part II moved on 

to consider possible avenues for achieving international progress and a more 

equitable balance between our internal and external obligations. According to 

Robert Fine, while we do not live in a cosmopolitan age, we do live in an age of 

cosmopolitanism. Although there may be a long way to go, there are “distinct 

indications that the way is being cleared for a cosmopolitan future so long as 

artificial measures are not deliberately adopted to prevent it” .̂  ̂ An important 

argument of this work has been that, although frequently overlooked, aspects of 

cosmopolitanism have had a significant influence at some of the critical moments of 

international law ’s development. It has sought to demonstrate that the history of 

cosmopolitanism and the history of international law are significantly intertwined, 

with the result that there is a ready potential for international law to increase its 

engagement with this alternative approach to matters of international justice.

Given the importance both of Kant to modem cosmopolitanism, and of 

international liberalism to contemporary thinking about international relations, the 

case for a greater cosmopolitan element within international law was made by 

adopting Antonio Franceschet’s detailed analysis of the role of cosmopolitanism 

within Kant’s international reform project. Like Pogge, Lauterpacht and others, 

Franceschet rightly subscribes to the view that, as the anarchy problematique fades, 

the material ends constitutive of individual autonomy become increasingly 

important to the realisation of justice.^* Consequently, if liberal internationalism is 

to become more relevant and effective, in place of the “top down” vision of state- 

led reform found in classical liberal internationalism, a more radical form of 

liberalism is to be adopted, two key components of which are a greater 

cosmopolitan sentiment and Kant’s version of cosmopolitan law. This would

Lauterpacht. Hersch, The Function o f  Law in the International Community, Clarendon Press, 

Oxford, 1933,437.
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involve regarding the purpose of reform at the international level as not merely 

entailing the securing o f form al principles of external liberty between states, but as 

also being concerned with the material welfare of individuals. M ost importantly, 

because the processes of globalisation are subjecting the realisation of individual 

autonomy to a range of material factors that are not territorially fixed, radical liberal 

internationalism beheves that the direct realisation of individual autonomy must not 

be subordinated to the formal sovereignty of states.

Given the tensions within international liberalism between radicalism and 

conservativism, between material individualism and a morally-driven regard for 

others, it is suggested that international law has a vital role to play in providing 

contemporary international liberalism with the radical and progressive element that 

it needs in order to address patent injustices within the international order. A 

principal way in which this can be achieved is for international law to develop 

further external obligations aimed at guaranteeing a minimum degree of welfare to 

those beyond one’s borders.

Two very different arguments were put forward in support of the claim that, 

as Stanley Hoffmann has suggested, a profound re-thinking of liberal 

internationalism’s core assumptions is called for. First, it is claimed that the 

ongoing and rapid disaggregation of sovereignty caused by the processes of 

globalisation has led to what Susan Strange aptly termed the “Pinocchio effect” . 

W ithout updated principles and institutions to guide us, we are left directionless -  

buffeted in a sea of transnational forces beyond the control of any one state. 

Secondly, it is suggested that regard should be had to recent developments in the 

field of critical theory, where a clear humanist turn toward reconstructivist thought 

may be identified. W hat makes these developments most interesting is the fact that 

critical theorists such as Habermas, Rorty and Derrida are concerning themselves 

with matters of international justice in a complex and multi-disciplinary fashion that 

should serve as a source of provocation and inspiration for international legal 

theorists. Both Habermas and Derrida, in particular, have made important 

contributions to contemporary thinking about forms of cosmopolitan law, with the 

latter viewing international law as playing a vital role in addressing the negative
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material consequences of the sovereign state by extending and diversifying its field 

in order to serve as a link of “affinity, suffering and hope” ?^

A central element of this thesis is the claim that, if liberal internationalism is 

to become more relevant and effective in addressing the problem of transnational 

inequality, it is necessary that it become less reliant on the reformative potential of 

the first definitive article of Kant’s Perpetual Peace, dealing with the domestic 

arrangements of sovereign states, and instead give greater attention to the role of 

article two and, more particularly, article three. Following Andrew Linklater, it is 

argued that there is a growing moral conviction that individuals belong not only to 

their respective states but also, through their states, to a wider society of states, or 

even directly to an inclusive community of mankind. It is for this reason that Kant’s 

tripartite division of law will come to have an ever increasing relevance. Mirroring 

the respective focus within each of the three definitive articles, an important 

distinction was drawn between international legal cosmopolitanism, as is found 

within certain aspects of international law, and cosmopolitan law, as is found within 

Kant’s idea of the world civil society and is aimed at governing relations between 

individuals and foreign states, or the citizens of foreign states directly.

The starting point for international legal cosmopolitanism is a commitment 

to the rule of law at the international level. Since the end of the Cold War, the 

foundational concepts of international law have being undergoing a re-examination 

through the prism of a new cosmopolitan sentiment. In particular, three interwoven 

concepts and developments found within contemporary international law 

encapsulate, to varying degrees, the key cosmopolitan ideals of universality, 

generality and individualism, namely, the concept of an international community 

amongst states governed by law, the rise of the individual as the primary unit of 

concern of international law, and the continued relevance of the concept of a unified 

community of mankind. Consequently, although rarely identified as such, it may be 

argued that not only does existing international law contain many cosmopolitan 

elements but, more significantly, if international law is to be considered as moving 

in any overall direction, a convincing case can be made that it is in the direction of 

an increased cosmopolitan content.

Derrida. Jacques, Specters o f  M arx, Kamuf, Peggy trans., Routledge, New York, 1994, 85.
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Just like liberal internationalism, international law itself may be 

characterised by a dualism of its normative focus: between a concern for human 

rights, grounded originally on natural right, and a desire to maintain sovereign 

inviolability aimed primarily at the preservation of peace; between reducing 

anarchy through the elaboration of norms of conduct such as to enable orderly 

relations between states, and serving the common aims of members of the 

international community; between an inter-state normative pattern and a common- 

interest normative pattern. For Rene-Jean Dupuy, the point of reference for 

progressive international law is no longer states, but humanity itself, transforming at 

least part of public international law into international public law. As Bruno 

Simma has commented, it is not the repeated use of the phrase “international 

community” that will achieve results, but rather the creation of concrete principles 

and rules through which commitment to common interests may be activated.^* Both 

through positive international law, such as the UN Charter and the Statute of the 

International Criminal Court, and through the elaboration of ju s  cogens norms and 

the clarification of the effects of obligations erga omnes, the development of 

international law from 1945 to the present can be seen as an exercise in collective 

identity formation, whereby through teaching others and themselves to cooperate, 

states “are simultaneously learning to identify with each other -  to see themselves as
-l-y

‘w e’ bound by certain norms”. In so doing, modem international law can be seen 

as moving in a direction towards international legal cosmopolitanism, placing ever 

greater emphasis on the principles of universality and generality, and moving from a 

regime of strictly internal obligation to one entailing limited external obligations.

A renewed humanist concern is particularly evident in the field of 

international law where, over the past two decades, repeated calls have been made 

for a recalibration of state sovereignty so that the rights of individuals might be 

better protected, such that the international protection of human rights has been said

Dupuy, Rene-Jean, La communaute internationale entre le mythe et I'histiore, Economica, Paris, 

1986, 180; Hey, Ellen, “International Public Law”, 6 International Law FORUM du droit 

international 149 (2004), 149.
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to have been raised to “an imperative level of international law” .̂  ̂ The work of the 

International Law Commission on the protection of persons in the event of disasters, 

the ICRC’s attempts to develop International Disaster Response Laws, or Justice 

Rapid Response Initiative in the area of international criminal law, are just some 

recent examples of this trend. The most striking examples, however, are to be found 

in the Human Security Doctrine and the Responsibility to Protect, both of which are 

strongly suggestive of a developing cosmopolitan sentiment within international 

law, leading in turn to a more compassionate jurisprudence with a greater concern 

for responsibility towards others and an increased willingness to accept at least 

limited forms of external obligations. Given that the debate over RtoP is ongoing, 

some critical observations from a cosmopolitan point of view were provided on the 

2005 Outcome Document and the manner in which the debate has progressed since 

then. Such criticisms, however, cannot detract from the overall positive effect of a 

universal acceptance of some forms of responsibility for the welfare of those 

beyond our national boundaries.

As a final example of international legal cosmopolitanism, it was claimed 

that the concept of a unified community of mankind has a rich history within 

international law, as exemplified by the plenitudinism of James Brown Scott or in 

the writings of figures such as Grotius, Vitoria and Pufendorf. The related concepts 

of the common heritage of mankind and the global commons can be seen as 

concrete manifestations of such an idea. For William Twining, whereas to date 

areas of the common heritage of humankind have tended to be viewed as “relatively 

arcane and undeveloped aspects” of international law, there is significant long-term 

potential for an expanded application of the principle, with a particular potential to 

address issues of transnational inequality.

The final component of this thesis has been to suggest that the radical 

concept of cosmopolitan law might further assist international law in overcoming 

its inadequate response to transnational inequality. As a preliminary matter, it is 

argued that one useful way to understand cosmopolitan law as law is to adopt the 

idea of jurisgenerative process, the cornerstone of which is the belief that

Reisman, Michael, “Unilateral Action and the Transformations of the World Constitutive Process: 

The Special Problem of Humanitarian Intervention”, 11(1) European Journal o f  International Law  3 

(2000), 15.

Twining, William, Globalisation and Legal Theory, Butterworths, London, 2000, 240.
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normatively consequential dialogue can occur outside the major, formal channels of 

electoral and legislative politics. Benhabib’s concept of democratic iterations is one 

example of such a process, and can be seen to equate to Noah Feldman’s notion of 

complex cosmopolitanism. Key features of such an approach are pluralism, 

constructivism, counter-hegemony and a desire to challenge exclusionary practices.

A crucial weakness with Benhabib’s theory of democratic iterations is that, 

in the absence of any cosmopolitan litmus test, it is possible that jurisgenerative 

processes may result in exclusionary outcomes which one may not wish to endorse. 

W hat is missing from the thicket of international norms and laws, suggests Garrett 

W allace Brown, “are strong normative roots, which are deeply embedded in healthy 

cosmopolitan soil” .̂  ̂ In this regard, it has been observed by Habermas that, “if the 

self-understanding of governments only changes under the pressure of an altered 

domestic climate, then the crucial question is whether, in the civil societies and 

political public spheres o f increasingly interconnected regimes a cosmopolitan 

consciousness -  the consciousness of compulsory cosmopolitan solidarity, so to 

speak -  will arise.”^̂  O f relevance here is the stress which Martha Nussbaum has 

placed on the role of education in cultivating an expanding sense of obligation and 

belonging, calling for sustained attention to the moral sentiments in child 

development, in public education, in public rhetoric and in the arts.^^ With regard to 

legal education in particular, Nussbaum argues for the need for normative Socratic 

reasoning about social justice,

“to be complemented by courses that acquaint students with the history of 

international law, international agencies and agreements, international 

human rights, and international business law (and preferably not the last 

without the others). They also need to have exposure to at least some of the 

most vexing problems of the developing world and the legal ramifications of

Brown, Garrett Wallace, “Moving from Cosmopolitan Legal Theory to Legal Practice; Models of 

Cosmopolitan Law”, 28(3) Legal Studies 430 (2008), 442.

Habermas, Jurgen, The Postnational Constellation, Pensky, Max trans., MIT Press, Cambridge, 

2001, 112, cited in Hayden, Patrick, Cosmopolitan Global Politics, Ashgate, Aldershot, 2005, 1. 

Nussbaum, Martha, Frontiers o f Justice, Harvard University Press, Cambridge, 2007, 414.
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these problems. Thus environmental law, education law, and poverty law, 

should all be increasingly taught in a global perspective.”

Believing that existing methods of legal education render ambitious, idealistic 

young people narrower and more fixed on instrumental goals, Nussbaum considers 

a third important feature of legal education to be the development of narrative 

imagination, or the ability to critically assess what it is like to be in the shoes of 

another person, including the public in distant countries who may be affected by 

individual clients, corporations or states.

In order to make effective use of Kant’s vision for cosmopolitan law, there 

is little choice but to adopt a teleological approach to his work. From a practical 

point of view, therefore, it is largely irrelevant whether Kant himself intended that 

the meaning of cosmopolitan law be extrapolated from his other works, or whether 

he was mistaken as to whether federal constitutions could be disbanded by the states 

concerned. Rather, as Sharon Anderson-Gold claims, the initial acceptance of the 

very idea of a cosmopolitan right acts as a vital trigger for the further development 

of individual rights and transnational obligations. As she argues, although our 

judgm ent as to what aid may be due to those beyond our borders is dependent upon 

the development of a sense of cosmopolitan community, in order for such a sense of 

community to develop in the first instance, it is essential that there be a prior 

acceptance of rights that pertain to one’s humanity under some principle of 

cosmopolitan right.^^ From this starting point, further and more specific 

formulations of cosmopolitan right will reflect the “degree to which the 

international system has historically evolved and has acquired the feeling for the 

whole that the cosmopolitan condition requires for its full development” 

Accordingly, when responding to Franceschet’s call for greater attention to be given 

to the third definitive article, the right to hospitality contained therein ought only to 

be seen as a starting point from which to begin to go about establishing a greater 

cosmopolitan condition.

Nussbaum, Martha, “Cultivating Humanity in Legal Education”, 70 University o f  Chicago Law  

Review  265 (2003), 277.

Anderson-Gold, Sharon, Cosmopolitanism and Human Rights, University of Wales Press, Cardiff, 

2001, 35.

Ibid.
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While throughout the thesis, the motivating concern has been the 

inadequacy of international law’s approach to transnational inequality, the work 

ends by turning specifically to how cosmopolitan law might enact, not only external 

obligations generally, but measures of distributive justice in particular. Having 

argued that both laissez-faire liberalism and social liberalism offered inadequate 

approaches to addressing transnational inequality, it was claimed that a justice- 

based approach to global poverty is required, one that is concerned with the 

structural context within which countries interact, the baseline distribution of 

wealth and resources, and the basic institutions and principles that legitimise and 

rationalise this distribution.'*' Such an approach to distributive justice is to be found 

within what Charles Beitz terms cosmopolitan liberalism.

A cosmopolitan liberal approach to distributive justice should be a hybrid 

between an institutional and interactional account of justice, in that, while 

predominantly institutional, added to the concern for institutional fairness is an 

underlying and founding concern for the welfare of individuals so as to ensure that, 

in the unlikely event that a society could be said to be outside of any institutional 

structure, a duty of justice would nevertheless remain. Accordingly, not only do all 

persons have an obligation not to impose and unjust regime, but they also have the 

further positive obligation to bring about and maintain institutions that ensure that 

persons can enjoy their basic human rights. Secondly, the approach should adopt a 

moderate form of cosmopolitanism, in the sense that the state is recognised as a 

legitimate source of obligations and loyalty, so long as a minimum degree of 

welfare or capabilities is first guaranteed to all persons everywhere. Such a 

moderate approach can be seen to encapsulate the important principle of 

subsidiarity, or complementarity that is entailed in complex cosmopolitanism. 

Thirdly, and as a related matter, a cosmopolitan liberal approach should be weak, or 

discontinuous, in that rather than requiring strict transnational equality, it is 

sufficient that a scheme of distributive justice ensures to persons everywhere a 

certain threshold “decent minimum” of the most important social and economic 

goods, so that they may develop their essential capabilities, whilst leaving room for

Tan, Kok-Chor, Justice Without Borders, Cambridge University Press, Cambridge, 2004, 23, 67.
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“diversity in national pursuits, and for nations to take responsibilities for their 

domestic goals” .'̂ ^

A tax on international financial transactions, a Global Resource Dividend 

and a Global Humanitarian Levy, are just some suggested mechanisms by which 

redistributive payments might come about. More ambitiously, Garrett Wallace 

Brown suggests that an eventual cosmopolitan constitution might plausibly 

guarantee to all persons their effective autonomy or external freedom by ensuring 

that they receive what is required by Nussbaum ’s threshold level of minimal 

capabilities. In addition, principles of a cosmopolitan right to hospitality might also 

be expanded upon so as to ensure a minimum degree of fairness in international 

trade rules and the like.

Professional competence in international law, suggests Martti Koskenniemi, 

is all about being able to identify the moment’s hegemonic and counter-hegemonic 

narratives and to list one’s services in favour of one or the other."^  ̂When faced with 

a structural bias within the law, transformative action becomes necessary and an 

unorthodox choice must be made. It is, he suggests, “an important moment of 

enlightenment when it becomes evident that this can be done in a professionally 

plausible manner” . The choice, however, is just that -  “the decision is made, and its 

consequences are thus attributable not to some impersonal logic or structure but to 

ourselves”

When making such choices, practitioners of international law ought to 

remind themselves that, “however one imagines what one is doing, and how that 

relates to other peoples’ being, history has put the international lawyer in a tradition 

that has thought of itself as the ‘organ of the legal conscience of the civilised 

world’’’.'̂  ̂ This tradition, suggests Koskenniemi, has acted as the carrier of “the 

regulative idea of universal community, independent of particular interests or 

desires” . In turn, this is Kant’s cosmopolitan project rightly understood: “a project 

of critical reason that measures today’s state of affairs from the perspective of an

I b id . , l \ .

Koskenniemi, Martti, From Apology to Utopia, Reissue, Cambridge University Press, Cambridge, 

2005, 607.

Ibid., 615.

Koskenniemi, Martti, The Gentle Civilizer o f  Nations, Cambridge University Press, Cambridge, 

2001, 516.

451



ideal universality that cannot be reformulated into an institution, a technique of rule 

without destroying it” .'*̂  Accordingly, rather than fixing the law’s content to any 

permanent institution or definite structure, this ideal “seeks community by 

understanding that every community is based on an exclusion and that therefore it 

must be a part of an acceptable community’s self-definition that it constantly 

negotiates that exclusion, widens its horizons” .'̂ ’ The hope of international law “lies 

in its ability to articulate existing transformative commitment in the language of 

rights and duties and thereby to give voice to those who are otherwise routinely 

excluded” .̂ * Indeed, the fate of international law is seen as no less than to re

establish hope for humankind.'*^ It is the claim of this work that, in order to realise 

its fate as a source of hope, international law must be willing to embrace its 

cosmopolitan history and develop upon its existing cosmopolitan elements so as to 

reduce transnational inequalities and provide to all the minimum necessities 

required to develop one’s essential capabilities.

Koskenniemi, Martti, “The Fate o f Public International Law: Between Technique and Politics”, 

70(1) Modern Law Review  1 (2007), 30.

Koskenniemi, Martti, The Gentle C ivilizer o f  Nations, Cambridge University Press, Cambridge, 

2001 ,517 .
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Scholars discern motions in history and formulate these motions into rules that 
govern the rises and falls o f civilisations. My belief runs contrary’, however. To wit: 
history admits no rules; only outcomes.
What precipitates outcomes? Virtuous acts and vicious acts.
What precipitates acts? Belief.
Belief in both prize and battlefield, within the mind and in the mind’s mirror, the 
world. I f  we believe humanity is a ladder o f  tribes, a colosseum o f confrontation, 
exploitation and bestiality, such a humanity is surely brought into being ... You and I, 
the moneyed, the privileged, the fortunate, shall not fare so badly in this world, 
provided our luck holds. What o f it i f  our consciences itch? Why undermine the 
dominance o f our race, our gunships, our heritage, our legacy? Why fight the 
‘natural’ (oh, weasly word!) order o f things?
Why? Because o f this:- one fine day, a purely predatory world shall consume itself. 
Yes, the devil shall take the hindmost until the foremost is the hindmost. In an 
individual, selfishness uglifies the soul; fo r  the human species, selfishness is 
extinction.
Is this the entropy written within our nature?

David M itchell, Cloud A tlas, Sceptre, London, 2004, 527-8.

I f  it is now asked whether we at present live in an enlightened age, the answer is no, 
but we do live in an age o f enlightenment. As things are at present, we still have a 
long way to go ... But we do have distinct indications that the way is now being 
cleared fo r  them to work freely in this direction, and that the obstacles to universal 
enlightenment, to m an’s emergence from his self-incurred immaturity, are gradually 
becoming fewer ... Men will o f their own accord gradually work their way out o f  
barbarism so long as artificial measures are not deliberately adopted to keep them in 
it.

Im manuel Kant, A n A nsw er to the Question: ‘What is 
E nlightenm ent?’, (1784), Reiss, Hans ed., K a n t’s Political 
Writings, C am bridge University Press, Cam bridge, 1991, 58- 
9.

The necessaiy revolution will free human consciousness from its self-subjection, from  
its self-disabling, from its self-destroying, allowing our ideas and our ideals, as well 
as our willing and our acting, to include the whole world, the physical world and the 
human world. The necessary revolution will leave us free to make and remake a 
human society which does not abolish our national societies but embraces and 
completes them. The necessary revolution is a world revolution. The world revolution 
is a revolution not in the streets but in our minds.

Philip Allot, The Health o f  Nations, Cam bridge University 
Press, Cambridge, 2002, 421.
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