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Summary of Methods Used and Major Findings

This thesis subjects the legal regulation of the civil mental health law regime in
Ireland to a ‘human rights audit’ subsequent to the implementation of the Mental
Health Act 2001 (MHA 2001). The following structure is adopted:
1. In the Introduction, an explanation of the categories of ‘mental health rights’ 

standards chosen for the performance of the human rights audit of Irish mental 
health law is performed.

2. Chapter 1 provides an account of the legal structure of the provision of mental 
health care in Ireland, including an outline of the health system and a description 
of the evolution of mental health regulation culminating in a detailed explanation 
of the mental health law regime as established under the MHA 2001.

3. In Chapter 2, an explanation of the structure of the major international human 
rights protection bodies, and a detailed evaluation of the human rights standards 
established at an international level that are of importance to people who have 
mental health disabilities, is provided.

4. In Chapter 3, the human rights protections provided by the Irish Constitution to 
people who engage with the mental health law regime is assessed, including an 
analysis of the impact of the European Convention on Human Rights Act 2003 on 
the constitutional jurisprudence in the area of mental health.

5. Chapter 4 contains an account of the mental health law systems in England (with 
whom Ireland shares a common legal heritage and a shared membership of the 
Council of Europe) and in South Africa (which has unique constitutional 
provisions providing protection for a socio-economic right to health, and a mental 
health law regime that differs to the Irish system in a number of interesting 
respects).

6. In Chapter 5, the extent to which Irish constitutional, legislative, and common law 
provisions succeed in meeting the standards established by the international 
human rights provisions, and whether those international human rights provisions 
have in legal outcomes provided for meaningfial substantive protections for mental 
health patients in Ireland, is evaluated.

7. Finally, the conclusions drawn are summarised at the end of the work, together 
with recommendations for the reform of Irish mental health law to improve the 
level of protection of the international human rights ‘mental health claims’ 
provided.

The findings of this work are as follows:

In the following respects, Irish mental health law succeeds in meeting the standards
set at the international human rights level:
1. The right to dignity is protected in the Preamble to the Constitution and is 

referenced in numerous cases on the right to life, autonomy, bodily integrity, and 
privacy. It is also given explicit statutory protection in the Mental Health Act 
2001 (MHA 2001).

2. The right to liberty is explicitly enumerated as a human right in the Constitution 
and is accompanied by a right to fair procedures and to bring a habeas corpus 
challenge to an unlawful detention. The grounds for a deprivation of liberty under



the mental health law are set out in exacting detail in the MHA 2001, and an 
automatic and independent review tribunal mechanism operates to review 
decisions to compulsorily admit, detain and treat people under the mental health 
laws. The decisions o f these review tribunals are subject to scrutiny by the High 
Court injudicial review proceedings.

3. The rights to autonomy, bodily integrity and privacy, and the right to freedom 
from torture and from inhuman and degrading treatment and punishment are 
protected as unenumerated personal rights under the Constitution, and feature 
prominently in many landmark decisions o f the Supreme Court on the right to life 
and on medical treatment. The MHA 2001 contains a presumption of capacity to 
consent to treatment, and detailed provisions on the administration o f psychiatric 
treatments to patients who lack the capacity to give consent.

4. The constitutional protection o f the right to substantive equality is bolstered by 
extensive employment law and disability law regimes that provide for reasonable 
accommodation o f difference in order to maximise the participation in society of 
people with disabilities, including mental health disabilities.

5. In respect o f affirmative rights, the unique Directive Principles o f Social Policy in 
the Irish Constitution pledge support to the infirm and protection for the ‘strength 
and health o f w orkers’, and the right to free primary education until the age of 
eighteen is explicitly enumerated as a protected and justiciable constitutional 
right. The State provides a comprehensive and high quality system o f universal 
health care which is free o f charge and available to all persons in need o f its 
services. Finally, the MHA 2001 predicates the deprivation o f liberty provisions 
on a ‘treatability requirement’ that mandates the provision o f treatment aimed at 
the alleviation o f mental disorder or the amelioration o f its symptoms in order to 
justify any involuntary admission, detention, or treatment.

However, this research also concludes that the assertion o f full compliance with
human rights norms was premature for the following reasons:
1. The paternalist philosophy that is adopted by the judiciary in the interpretation of 

the MHA 2001 is not in keeping with the human rights philosophy that the Act is 
intended to promote, and results in a dilution o f the human rights ethos o f the new 
mental health law regime.

2. The introduction o f new legislation to replace the wardship regime with a modem 
capacity and guardianship system is imperative in order to protect the human 
rights o f people who have suffered a loss o f capacity.

3. The law regulating consent to mental health treatments, particularly the law 
relating to the administration o f electro-convulsive therapy (ECT), is inadequate 
to safeguard mental health patients’ human rights.

4. The definition o f a ‘mental disorder’ adopted in the MHA 2001 inappropriately 
includes people with intellectual disabilifies within its parameters for the purposes 
o f compulsory admissions to hospital, and arguably fails to provide a legitimate 
basis for that inclusion in the provision o f a treatability requirement to underpin 
the deprivation o f liberty involved.

5. While the degree o f ‘value added’ by the recognition o f an enforceable right to 
access health care is debateable, the inability o f litigants to argue an affirmative 
right to access to health care before the courts means that Irish law in this area 
falls short o f a number o f its commitments to socio-economic human rights under 
international human rights instruments.
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INTRODUCTION

This thesis subjects the legal regulation o f the civil mental health law regime in 

Ireland to a ‘human rights audit’. With the commencement o f the Mental Health Act 

2001 (MHA 2001) on 1̂ ‘ November 2006 Irish mental health law was heralded as 

being fully in line with the international human rights instruments to which Ireland is 

a party.’ The analysis in this research, while recognising the enonnous step forward 

that the new mental health law regime under the MHA 2001 represents, concludes 

that the assertion o f full compliance with human rights nonns was premature for five 

reasons;

1. The paternalist philosophy that is adopted by the judiciary in the 

interpretation o f the MHA 2001 is not in keeping with the human rights 

philosophy that the Act is intended to promote, and results in a dilution o f 

the human rights ethos o f the new mental health law regime;

2. The introduction o f new legislation to replace the wardship regime with a 

modem capacity and guardianship system is imperative in order to protect 

the human rights o f people who have suffered a loss o f capacity;

3. The law regulating consent to mental health treatments, particularly the 

law relating to the administration o f electro-convulsive therapy (ECT), is 

inadequate to safeguard mental health patients’ human rights;

4. The definition o f a ‘mental disorder’ adopted in the MHA 2001 

inappropriately includes people with intellectual disabilities within its 

parameters for the purposes o f compulsory admissions to hospital, and 

arguably fails to provide a legitimate basis for that inclusion in the 

provision o f a treatability requirement to underpin the deprivation o f 

liberty involved; and finally,

5. While the degree o f ‘value added’ by the recognition o f an enforceable 

right to access health care is debateable, the inability o f litigants to argue 

an affirmative right to access to health care before the courts means that

' See “Tanaiste announces the full implementation o f the Mental Health Act 2001” Press Release, 6 
July, 2006  (Dublin: Government Publications, 2006)
<http://www.dohc.ie/press/releases/2006/20060706.html> accessed 6 September 2006.
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Irish law in this area falls short o f a number o f its commitments to socio

economic human rights under international human rights instruments.

Types of 'm en ta l health rights' claims

The analysis in this thesis is founded on an assessment o f Irish mental health law ’s 

ability to safeguard the human rights guaranteed by the international human rights 

instruments to which Ireland is a party. For the purposes o f this analysis, the types o f 

international human rights that are articulated by mental health service users in the 

construction o f legal claims alleging violations of their human rights within the arena 

o f mental health service provision have been categorised into seven groupings o f 

rights:

1. Claims that argue a violation o f the claimant’s right to dignity;

2. Claims that argue a violation o f the claimant’s right to liberty;

3. Claims that argue a violation o f the claimant’s rights to autonomy, bodily 

integrity, and / or privacy;

4. Claims based in an alleged failure to provide the claimant with fair 

procedures in the administration o f a civil compulsory admission, 

detention and / or treatment regime;

5. Claims based in the right to freedom from torture and from inhuman and 

degrading treatment and punishment;

6. Claims that argue a violation o f the claimant’s right to equality; and

 ̂For analyses o f  the utility o f  the human rights philosophy to mental health issues, and o f  the 
contributions the human rights philosophy has made in the area o f  mental health, as w ell as som e o f  its 
shortcom ings, see  for exam ple Stein, M ichael A sh ley, and Lord, Janet E., “Future Prospects for the 
United N ations Convention on the Rights o f  Persons with D isab ilities” in Quinn, Gerard and 
Amardottir, Oddny M joll, eds. The U N  C onvention on the R ights o f  P ersons with D isab ilities:  
E uropean an d  Scandinavian P erspec tives  (Leiden; Brill, 2008), 17-40; O ’C inneide, C olm , “Extracting 
Protections for the R ights o f  Persons with D isabilities from Human Rights Frameworks: Established  
Limits and N ew  P ossib ilities” in Quinn, Gerard and Amardottir, Oddny M joll, eds. The U N  Convention  
on the R ights o f  P ersons w ith D isab ilities: E uropean a n d  Scandinavian P erspec tives  (Leiden: Brill, 
2008), 163-200; Walker, Penelope, “Lost in Translation: Human Rights and M ental Health Law” in 
M cSherry, Bernadette and Walker, Penelope, eds. R ethinking R igh ts-B ased  M en ta l H ealth  L aw s  
(Oxford and Portland, Oregon: Hart Publishing, 2010), 51-72; Bartlett, Peter, L ew is, O liver, and 
Thorold, Oliver, M ental D isab ility  an d  the European Convention on Human R ights (Leiden: Brill, 
2007), Chapter 1: Introduction: The European Convention on Human Rights and M ental D isability, 
and Bartlett, Peter and Sandland, Ralph, M ental H ealth  Law : P o licy  an d  P ractice , 2'"̂  edn (Oxford: 
Oxford U niversity Press, 2007), Chapter 1: Conceptualising M ental Health Law.
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7. Claims that are based on ‘affinnative rights’, meaning claims that argue 

for a positive entitlement to the provision of a particular service (for 

example, an entitlement to access to a certain standard of health or health 

care, or an entitlement to access to education).

This seven-category list o f the types of rights claims made by litigants in the mental 

health context is longer than the four-category classification proposed by Lawrence 

Gostin and Lance Gable in their analysis of the impact of international human rights 

in mental health law. Gostin’s and Gable’s list is comprised of: (a) liberty violations; 

(b) dignity violations; (c) inequality violations; and (d) entitlement violations 

(affinnative rights claims).^

The longer list used here -  with the addition o f fair procedures claims; autonomy, 

bodily integrity, and privacy claims; and claims based in the right to freedom from 

torture and inhuman and degrading treatment and punishment -  has been constructed 

by this author to take account of the types of rights claims frequently encountered 

before the European Court of Human Rights (ECtHR), and also to provide a 

framework for the discussion of the types of constitutional rights claims made in 

Ireland in the mental health context.

The ‘fair procedures’ category is included because the vast majority of mental health 

cases in this jurisdiction take the form of challenges to the validity of a compulsory 

detention, and are mounted on the basis of a fair procedures argument, often in the 

forni of a habeas corpus application.'^ While these cases could theoretically fall within 

the ‘liberty/freedom’ categorisation, given their prominence in the Irish constitutional 

jurisprudence as the primary expression of rights language in mental health cases 

before the Irish courts, it was felt that ‘fair procedures claims’ in that context merited 

an individual categorisation. A similar rationale underpins the adoption of an 

individual category for ‘autonomy, bodily integrity and privacy claims’, which could 

be encompassed within Gostin’s and Gable’s ‘dignity’ categorisation or within the

 ̂ Gostin, Lawrence O. and Gable, Lance, “Global M ental Health: Changing N orm s, Constant Rights” 
(2008) 9 G eorgetow n Journal o f  In ternational Affairs 83, at 86-87.

See  K eys, Mary “C hallenging the Lawfulness o f  Psychiatric Detention under Habeas Corpus in 
Ireland” (2002) 24 D ublin  U niversity  L aw  Journal 26 and Murray, Claire, “Safeguarding the Right to 
Liberty o f  Incapable Compliant Patients with a Mental Disorder in Ireland” (2007) 29 D ublin  
U niversity L aw  Journal 279.
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‘autonom y’ principle under the Convention on the Rights o f Persons with Disabihties 

(CRPD). These types o f claims are given a separate categorisation in this work in 

light o f the primary importance o f this grouping o f rights in the development o f the 

unenumerated rights doctrine in Irish constitutional law.^ Finally, the ‘freedom from 

torture and inhuman and degrading treatment and punishm ent’ category, while 

capable o f being discussed under the ‘dignity’ umbrella, is felt to merit separate 

discussion given the weight o f the jurisprudence o f the ECtHR on the application of 

Article 3 o f the European Convention on Human Rights (ECHR) in mental health 

cases. Aside from the constitutional fair procedures jurisprudence, this Article 3 case 

law, together with the Article 5 case law (protecting the right to liberty), represents 

the most significant body o f jurisprudence directly applicable in this jurisdiction on 

human rights in mental health cases.^

The list used in this work, while longer than Gostin’s and Gable’s list, is shorter than 

the list o f General Principles adopted in the CRPD.^ The CRPD General Principles 

are more policy driven than rights driven, with a strong focus on the provision o f 

particular services rather than on the mounting o f rights arguments. Thus, dignity, 

autonomy and liberty are grouped together in a single global principle founded on 

respect for one’s choices and independence, and equality appears in four different 

guises (as non-discrimination; equality o f opportunity; accessibility; and gender 

equality). The remaining General Principles protect participation and inclusion in 

society; respect for diversity; and the need for a particular respect for the evolving 

capacities o f children with disabilities.* A brief explanation o f the ways in which 

these categories o f claims are mounted in the mental health sphere will now be given, 

before a more detailed analysis is undertaken o f the specifics o f the arguments made 

and the particulars o f the international human rights claims made.

 ̂ See Keys, Mary, “Issues for the New Mental Health Act” (1997) 3 M edico-Legal Journal o f  Ireland  
97 and Donnelly, Mary, “Treatment for Mental Disorders and Protection o f  Patients’ Rights”, Mental 
Health and Human Rights Seminar, Centre fo r  Criminal Justice and Human Rights, Law Faculty, 
University College Cork, 25th October 2007 (University College Cork, 2007) 
< http://www.ucc.ie/law/docs/mentalhealth2007/Mary%20Donnelly_conference%20paper_250ct2007. 
doc> accessed 10 January 2011.
® See Gostin, Lawrence O., “Human Rights o f Persons with Disabilities: The European Convention on 
Human Rights” (2000) 23 (2) International Journal o f  Law and Psychiatry 125.
’ United Nations, Convention on the Rights o f  Persons with D isabilities (New York: United Nations 
Secretariat Centre for Human Rights, 2008); (2006) G.A. Res. A/RES/61/106, U.N. GAOR, 61®' Sess., 
U.N. Doc. A /61/611; 13 December 2006, 93 U.N.T.S. 3, Article 3.
** See United Nations Enable, Guiding Principles o f  the Convention (United Nations, 2007) 
<http://www.un.org/esa/socdev/enable/convinfoguide.htm> accessed 24 October 2009.
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Dignity claims may be presented as an argument for an entitlement to be treated in a 

certain fashion, that, it is argued, will safeguard the claimant's dignity.^ Dignity 

claims may also take the fomi o f a claim to a right not to be subjected to certain 

treatment, that, it is argued, diminishes the claimant's dignity. Dignity as a human 

rights concept is generally argued alongside another right, for example, in the mental 

health context, challenges to compulsory detentions that are alleged to be 

unnecessary, or improperly effected, may give rise to dignity claims. The unlawful 

administration o f an unwanted medical treatment against a person's wishes may give 

rise to a human rights claim that the treatment has infringed that person's right to 

bodily integrity, but will also give rise to a claim that it has degraded that person, and 

thereby infringed their right to dignity. Similarly, a treatment regime in an institution 

that allows a mental health patient very little control over the routine or content of 

their days may be challenged on the grounds that it infringes the patient's right to 

liberty, or to freedom from inhuman and degrading treatment. This may further give 

rise to a claim that the treatment regime has degraded the patient, and infringed their 

right to dignity. Dignity claims also arise where the rights to life, to privacy, to fair 

procedures, to equality, and to health or education entitlements are engaged. In fact, 

almost any human rights claim that is made in the sphere o f mental health is capable 

o f encompassing a right to dignity claim.'®

Liberty claims are twofold -  on the one hand they fonn the lynchpin o f arguments 

against arbitrary or unlawful detentions or imprisonment, and on the other hand they 

are the very heart o f the 'right to be let alone' argument that Mary Ann Glendon 

describes as being the core o f much o f the common law's theory o f rights." In the

 ̂ See  generally Feldman, David, “Human D ignity as a Legal V alue -  Part 1 (1999) W inter P ublic  L aw  
683; Rabkin, Jeremy, “What W e Can Learn About Human D ignity from International L aw ” (2003- 
2004) 27 H arvard  Journal o f  L aw  an d  P ublic  P o licy  145; Vorhaus, John, “On Degradation Part Two: 
Degrading Treatment and Punishm ent” (2003) 32 Com m on L aw  W orld R eview  65; G ostin, Lawrence 
0 .  and Gable, Lance, “Global M ental Health: Changing N orm s, Constant R ights” (2008) 9 
G eorgetow n Journ al o f  In ternational A ffairs 83; and O ’N eill, Anne-M arie, Irish  M ental H ealth  Law  
(Dublin: Firstlaw, 2005), 267.

For an exam ple o f  a mental health case in which dignity w as argued as a com ponent o f  the argument 
that the applicant’s right to liberty had been infringed, see  the European Court o f  Human Rights 
decision in HL v U nited  K ingdom  (2004) A pplication N o. 45508 /99 , (2004) ECHR 471 , d iscussed in 
detail below .
" Glendon, Mary Ann, R ights Talk: The Im poverishm ent o f  P o litica l D iscou rse  (The Free Press: N ew  
York, 1993), see  generally Chapter Three: 'The Lone Rights Bearer'. See  also Murray, Claire, 
“Safeguarding the Right to Liberty o f  Incapable Compliant Patients with a Mental Disorder in Ireland”
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mental health context liberty claims have an immediately obvious relevance for those 

patients who have been compulsorily detained in mental hospitals for treatment. 

Mental health patients may mount challenges to the validity o f these detentions using 

the language o f the right to liberty on a number o f bases: (a) that the detention is 

founded on legal provisions that are contrary to human rights principles; (b) that while 

the legal regime may be sound, its manner o f implementation falls short o f human 

rights norms; and (c) that the otherwise lawfiil detention was arbitrary or capricious.’  ̂

Mental health patients may also use the language o f liberty claims to argue against the 

use o f community treatment orders, or other forms o f monitoring behaviour. Liberty 

claims have been brought by patients who have not been formally detained, and who 

therefore in the legal sense remain possessed o f the full extent o f their right to liberty. 

These patients have mounted arguments that that their liberty has nonetheless been 

infringed, either by a failure to make clear to them that their liberty is not restricted, 

or by a regime that treats them as non-detained patients but with an implicit threat of 

formal detention should they object to treatment.'^

Autonomy, bodily integrity, and privacy claims may arise in mental health cases in 

relation to treatments administered to a person without their consent; or in the forai o f 

challenges to detention; or to particular features o f the administration o f treatments or 

the regime within the place o f d e t e n t i o n . A n  autonomy claim may be made where a 

patient refuses consent to a particular treatment that is felt to be necessary, the 

paradigm o f autonomy being often described as being the right to make decisions 

others would not make for themselves. Autonomy claims can be mounted to argue for 

an assessment o f a patient's ability to make autonomous decisions before consent is 

dispensed with. Similarly, where a treatment or detention regime operates a uniform 

routine this may give rise to an autonomy claim in that the patient is not afforded any

(2007) 29 D ublin U niversity  L aw  Journ al 279; G ostin, Lawrence O. and Gable, Lance, “G lobal Mental 
Health: Changing Norm s, Constant R ights” (2008) 9 G eorgetow n Journ al o f  In ternational A ffairs 83; 
and O ’N eill, Anne-M arie, Irish M en ta l H ealth  L aw  (Dublin: Firstlaw, 2005), 247.

See  for exam ple W interw erp v N etherlands  (1979) Application N o. 6301/73 , [1979] 2 EHRR 387, 
discussed in detail below.

See  for exam ple HL v U nited  K ingdom  (2004) A pplication N o. 45508 /99 , (2004) ECHR 471, 
discussed in detail below .

See  Hogan, Gerard, “Unenum erated Personal Rights; R yan’s Case R eevaluated” (1990-1992) xxv- 
xxvii Irish Jurist (n.s.) 95; Hum phreys, Richard, “Interpreting Natural R ights” (1993-1995) xxviii-xxx  
Irish Ju rist (n.s.) 221; Murray, Claire, “Safeguarding the Right to Liberty o f  Incapable Compliant 
Patients with a Mental D isorder in Ireland” (2007) 29 D ublin  U niversity L aw  Journal 279; Gostin, 
Lawrence O. and Gable, Lance, “G lobal M ental Health: Changing N orm s, Constant R ights” (2008) 9 
G eorgetow n Journal o f  In ternational Affairs 83.
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opportunity to make their own decisions about the management o f their day, or about 

how they spend their time.

Where a treatment is administered against a person's wishes, a very clear bodily 

integrity claim arises. Bodily integrity claims may also arise in relation to aspects o f a 

hospital regime that are not necessarily linked to mental health treatment -  for 

example the diet provided; or the hygiene facilities in place. Finally, privacy claims 

may be mounted in the mental health context where detained patients challenge the 

degree o f observation to which they are subjected; or the scrutiny o f their 

correspondence; or the monitoring o f the time they spend with visitors or family. 

Mental health patients may also mount privacy arguments regarding the protection of 

their medical records and data, arguments which assume particular importance in the 

light o f the stubborn persistence o f pervasive stigma surrounding mental illness.'^

Fair procedures claims arise where a person argues that their right to fair procedures 

within legal processes has been infringed.'^ It is most often thought o f within the 

criminal law context, where the decisions taken by courts have profound implications 

for the rights o f the accused to their good name, their property, and their liberty -  but 

fair procedures is also o f crucial importance in mental health cases. For example, a 

decision to detain a person in a treatment centre or to administer a treatment without 

consent will fall within the types o f decision that must be taken in accordance with the 

due process model o f fair procedures, in consequence o f the severe infringement of 

the patient's rights that will occur as a result o f the decision. Fair procedures requires 

that a person be given the opportunity to hear the reasons for the proposed 

infringement o f their rights, and that they have an opportunity to put forward their 

argument against the proposed action. This requires that mental health tribunals 

provide a fair hearing for detained patients in the consideration o f  the legality o f  their 

detention or the utilisation o f treatment without their consent, including the 

appointment o f  a legal representative for them and an advocate in circumstances 

where they are unable to instruct their representation. Where a legal regime for

See  for exam ple H erczegfa lvy  v A ustria  (1992) Application N o. 10533/83, [1992] 15 EHRR 437, 
discussed in detail below .

See  Cook, Tim othy, “Substantive Due Process Rights o f  M entally D isabled C lients” (1983) 7 (4) 
M ental D isab ility  L aw  R eporter  346, Gostin, Lawrence O. and Gable, Lance, “Global M ental Health: 
Changing Norm s, Constant R ights” (2008) 9 G eorgetow n Journal o f  In ternational Affairs 83.
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compulsory treatment or detention provides no mechanism for review, or wtiere the 

review mechanisms provided are insufficiently stringent, claims may be mounted 

arguing that patients' rights to fair procedures have been infringed.'^

Claims based on the right to freedom from torture and inhuman and degrading 

treatment and punishment are often made in tandem with claims that a person's rights 

to privacy and to bodily integrity have been infringed.'* The essential characteristics 

o f the torture and degrading treatment claims are that the claimant has been subjected 

to unlawful actions o f such barbaric or inhuman nature that they go beyond even 

breaches o f the rights to autonomy, bodily integrity, or privacy, and that the 

respondent has had an invidious purpose in treating the claimant as they have. 

Breaches o f the right to freedom from torture have been argued in mental health cases 

involving the allegedly cruel use o f restraints or seclusion, but these arguments have 

not found favour in the international human rights courts. Arguments founded in the 

right to freedom from inhuman or degrading treatment have fared better -  in claims 

challenging detentions, or the use o f seclusion or confinement, without any 

therapeutic rationale or without access to therapeutic regimes. It has further been 

accepted that the potential for breaches o f the right to freedom from inhuman and 

degrading treatment is engaged in the mental health context.'^

Equality claims may also be presented as 'freedom from discrimination' claims. They 

are presented as arguments to an entitlement to be treated in the same manner as other

people in society, or in the same manner as others in society who are similarly
20situated. In the mental health context this may arise as a right between detained 

patients to enjoy the same standards o f review o f the legality o f their detention; or as a 

right between voluntary patients (who are not subject to compulsory detention and

See for example Wintenverp v Netherlands (1979) Application No. 6301/73, [1979] 2 EHRR 387, 
discussed in detail below.

Gostin, Lawrence O. and Gable, Lance, “Global Mental Health: Changing Norms, Constant Rights” 
(2008) 9 Georgetown Journal o f  International Affairs 83.

See for example Herczegfalvy v Austria (1992) Application No. 10533/83, [1992] 15 EHRR 437, 
discussed in detail below.

Kimber, Cliona “Equality Disability (Part I)” (2001) 6 (9) Bar Review  494; Kimber, Cliona, 
“Equality Disability (Part II)” (2001) 7 (2) Bar Review  66; Smith, Olivia, “Side-Stepping Equality? 
Disability Discrimination and "Generally Accepted Qualifications" (2008) 30(1) Dublin University Law  
Journal 279; Doyle, Oran J., Constitutional Equality (Dublin; Thomson Round Hall, 2004); Gostin, 
Lawrence O. and Gable, Lance, “Global Mental Health: Changing Norms, Constant Rights” (2008) 9 
Georgetown Journal o f  International Affairs 83; and O ’Neill, Anne-Marie, Irish Mental Health Law  
(Dublin: Firstlaw, 2005), 630.
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treatment) to enjoy the same entitlements in respect o f consent to treatment. Equality 

claims may also arise for mental health service users in other areas where 

discrimination between persons is prohibited. For example, both employment law and 

disability services regulation prohibit discrimination on the grounds o f disability, 

including mental illness. Finally, equality claims may arise within affinnative rights 

claims, where a mental health service user may seek to mount an argument that a 

disparity in the service provision afforded to mental health care when compared with 

other health care services amounts to discrimination and therefore a breach o f equality 

rights.^'

The final type o f rights claim that may arise in mental health cases are affinnative 

rights claims based on arguments for entitlements.^^ These arise clearly in the fonn o f 

claims founded on the concept o f a right to health or to health care, but may also arise 

in the form o f claims based on a right to education. The basis for arguments for a right 

to health care is easy to grasp within the mental health context, the correlation 

between a right to health and to mental health concerns being immediately obvious. 

The basis for arguments founded on education is perhaps less immediately apparent, 

but a mental health service user, particularly a minor, may mount a mental health type 

claim using the concept o f entitlement to education in two ways. First, it may be 

argued that the provision o f certain mental health treatments or services are essential 

to the ability o f the claimant to participate in education. Secondly, it may be asserted 

that the provision o f education is an essential component in the claimant's mental 

health treatment needs, and that the failure to provide education (either to a minor, or 

to an adult who argues that by virtue o f their mental disability they require ongoing 

educational services) is detrimental to their mental health to a degree sufficient to 

amount to a violation o f human rights.

See  for exam ple F. H. Zwaan D e Vries v  N etherlands, Com m unication N o. 182/1984 (9 April 1987) 
U N  D oc. Supp. N o. 40 (A /42 /40) at 160 (1987), d iscussed in detail below .

Birnbaum, Morton, “The Right to Treatment” (1960) 46  (5) A m erican B ar A ssociation  Journal 499; 
H ogan, Gerard, “D irective Principles, Socio-E conom ic R ights and The Constitution” (2001) 36 Irish  
Jurist (new  series) 174; Langwallner, D avid, “Separation o f  Powers, Judicial D eference and the Failure 
to Protect the Rights o f  the Individual”, In Carolan, Eoin and D oyle, Oran, eds., The Irish C onstitution: 
G overnance an d  Values (Dublin; Thom son Round Hall, 2008); M cHugh, Claire, “Socio-E conom ic  
Rights in Ireland: Lessons to be learned from South Africa and India” (2004) 4 H ibernian L aw  Journal 
109; Ruane, Blathnaid, “The Separation o f  Powers and the Grant o f  Mandatory Orders to Enforce 
Constitutional R ights” (2000-1) 5 B ar R eview  416; W hyte, Gerard, S ocia l Inclusion an d  the L egal 
System : P ublic In terest L aw  in Ireland  (Dublin: Institute o f  Public Administration, 2002); and Gostin, 
Lawrcnce O. and Gable, Lance, “Global Mental Health: C hanging N orm s, Constant R ights” (2008) 9 
G eorgetow n Journal o f  In ternational Affairs 83.
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As with so many o f the other human rights claims, these affinTiative rights claims 

frequently 'piggyback' on other rights claims being made by a claimant. Thus, in the 

context o f the right to health, a claim for an entitlement to access to certain levels o f 

health care or to particular types o f treatment may be founded partially on a 'right to 

health' argument, but will also involve arguments based on the rights to bodily 

integrity, or to freedom from inhuman treatment, or to equality. This is particularly 

true o f these entitlement based claims as they are founded on socio-economic rights 

arguments, which are o f less persuasive force than their civil and political rights 

counterparts. The international human rights documents do not ascribe the same level 

o f enforceability to the socio-economic rights to health and education as to the civil 

and political rights to liberty, or to fair p ro c e d u re s .T h is  dichotomy will be discussed 

in greater detail below.

Attention will now turn to the legal structure o f the provision o f mental health care in 

Ireland, and in the next Chapter the health service and the historical evolution of the 

contemporary statutory framework for the regulation o f compulsory mental health 

treatment are described.

Outline of the thesis

This thesis takes the form o f a human rights audit o f mental health law in Ireland 

subsequent to the implementation o f the Mental Health Act 2001 (MHA 2001). That 

legislation introduced an entirely new regime for the regulation o f compulsory mental 

health treatment, and was intended to bring Irish law in this area into line with 

international human rights norms in the area, and in particular was intended to make 

Irish law compliant with the European Convention on Human Rights (ECHR). The 

analysis hones in on two areas in particular: (a) the merits for mental health regulation 

o f recognising a justiciable constitutional right to access to health care; and (b) the 

need to introduce a modem guardianship regime to replace the centuries-old wardship

See for example A' v Ireland, Application No. 6839/74, 7 DR 78 (1976).
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regime, and to provide protection to the category o f  mental patients commonly 

referred to as ‘compliant incapacitated patients.

There has been a significant flourish o f  research in mental health law in Ireland as a 

result o f  the overhaul o f  the statutory framework in the area, and the glut o f  litigation 

that inevitably followed as the new regime ‘found its feet’. Two major textbooks have 

been published^^ along with an updated edition o f  a comprehensive practitioners’ text
26  27on how psychiatry interacts with law, and two annotated statutes texts. The 

number o f  academic articles on the topic published in legal periodicals has been 

considerable. A number o f  doctoral candidates are pursuing research in the area in 

various universities^* and two PhD theses on the topic have been completed. Dr. Mary 

Keys in 2006 performed an empirical analysis o f  the failings in the Mental Treatment 

Act 1945 to safeguard patients’ human rights under the ECHR and an evaluation o f  

the refonn proposals contained in the MHA 2001, which was not at that date fully 

c o m m e n c e d . D r .  Claire Murray in 2009 successfully defended an analysis o f  the

Com pliant incapacitated patients have been the subject o f much academ ic com m entary following a 
landmark ruling by the European Court o f  Human Rights in respect o f  the peculiarly vulnerable 
position they occupied under the M ental Health Act 1983 (England). Com pliant incapacitated patients 
are frequently present in mental hospitals as voluntary patients (that is, patients who are not subject to 
com pulsory detention or treatment), but who do not realise that they are free to leave and as such have 
more in com mon with involuntary patients (that is, patients who are subject to com pulsory detention 
and treatment). Significant space is devoted below to the discussion o f  the European Court o f Human 
Rights case law on com pliant incapacitated patients and the consequences o f  this jurisprudence for 
Irish mental health law -  see §§ 1.4.2; 2.4.2; 3.6; 4.1.2; and 5.2.2 below.

O ’Neill, Anne-M arie, Irish M ental Health Law  (Dublin; Firstlaw , 2005); W helan, Darius, M ental 
Health Law and Practice: Civil and  Criminal Aspects  (Dublin: Thomson Round Hall, 2009); and Ryan, 
Damien, The M ental Health Acts 2001-2009: Case Law  and Commentary (Dublin; Blackball 
Publishing, 2010).

Casey, Patricia; Brady, Paul; Craven, Ciaran; and Dillon, Aisling, Psychiatry and the Law, 2"'' ed. 
(Dublin; Blackball Publishing, 2009).

Keys, M ary, The M ental Health A ct 2001 (Dublin: Round Hall Sweet and M axwell, 2002) and 
Kennedy, H., The Annotated M ental Health Acts (Dublin: Blackball Publishing, 2007).

At University College Cork, Suzanne Doyle is researching a thesis entitled “The Com patibility o f 
Ireland's M ental Health Laws with the UN Convention on the Rights o f  Persons with D isabilities” and 
is being supervised by Dr. Darius W helan and Dr. M ary Donnelly. A t NUI Galway, under the 
supervision o f Dr. M ary Keys, Fiona M orrissey is a PhD candidate com pleting a thesis on the use of 
advance directives in mental health care. There are also a num ber o f  doctoral candidates at NUI 
Galway, the University o f  Limerick, and at University College Dublin perform ing research into mental 
health issues as they impact on the criminal law.

Keys, Mary, The Enforcement o f  the Rights o f  M ental D isordered People and the European  
Convention on Human Rights (University o f  Cardiff; Unpublished PhD Thesis, 2006).
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contribution made by feminist theories o f human rights to the legal regulation o f 

mental health in Ireland.^*’

It is submitted that this research is novel in five respects;

1. It is the first doctoral thesis in Ireland to perform an audit o f the performance 

o f the MHA 2001 against the international human rights standards deriving 

from the United Nations framework o f human rights protections, in addition to 

those deriving from the ECHR protections;

2. It is the first doctoral thesis in Ireland to perfonn this type o f evaluation after 

the commencement o f the entirety o f the MHA 2001, and is thus the first 

doctoral thesis to utilise the precedents developed in the litigation consequent 

upon the commencement o f the MHA 2001 in evaluating the effectiveness o f 

the MHA 2001 in promoting a human rights based mental health law regime;

3. It is the first doctoral thesis in Ireland to consider the merits o f  the provision o f 

a justiciable constitutional protection for a right o f access to health care;

4. It is the first doctoral thesis in Ireland to consider the impact o f the lack o f a 

modem guardianship regime on Irish mental health law from the perspective 

o f an audit o f the Irish legislative mental health regime assessing its 

compliance with international human rights norms; and

5. It is the first doctoral thesis in Ireland to perform a comparative analysis o f the 

approaches taken in other jurisdictions (England and South Africa) to these 

questions, and to measure Irish law against the efforts o f these other countries.

The focus o f this thesis is on the private law regime governing the regulation o f 

mental health services and on the civil commitment mechanisms that provide for 

detention and compulsory treatment. The measures utilised within the Irish criminal

Murray, Claire, Feminism, Rights and Mental Health Law: Analysing the Contribution o f  Feminist 
Theories o f  Rights to Irish Mental Health Law  (University College Cork: Unpublished PhD Thesis, 
2009).

12



law system in dealing with people with mental disabilities or mental illness are 

complex and are beyond the scope o f  this work. The recent refonns undertaken in 

Irish criminal law in respect o f  the insanity rules and fitness to plead have been the 

subject o f  significant academic analysis elsewhere.^'

This thesis adopts the following structure. In this Chapter, an introduction to the 

categories o f  ‘mental health rights’ standards chosen for the perfomiance o f  the 

human rights audit o f  Irish mental health law is perfonned.

Chapter 1 provides an account o f  the legal structure o f  the provision o f  mental health 

care in Ireland, including an outline o f  the health system and a description o f  the 

evolution o f  mental health regulation culminating in a detailed explanation o f  the 

mental health law regime as established under the MHA 2001.

In Chapter 2, an explanation o f  the structure o f  the major international human rights 

protection bodies, and a detailed evaluation o f  the human rights standards established 

at an international level that are o f  importance to people who have mental health 

disabilities, is provided.

See generally O ’Neill, Anne-M arie., Irish M ental Health Law  (Dublin; Firstlaw, 2005); W helan, 
Darius, M ental Health Law and  Practice: Civil and Criminal Aspects (Dublin: Thomson Round Hall, 
2009); Kennedy, Harry, The A nnotated  M ental Health Acts (Dublin: Blackball Publishing, 2007); 
Casey, Patricia, Brady, Paul, Craven, Ciaran, and Dillon, Aisling, Psychiatry and  the Law, 2"‘' ed. 
(Dublin: Blackball Publishing, 2009); Dwyer, Padraig, “Law o f Insanity” (1996) 1 (1) B ar Review  9; 
Trager, P., “The Insanity Defence Revisited” (1998) 4 M edico-Legal Journal o f  Ireland  15; Kennedy, 
Harry, “Human Rights Standards and M ental Health in Prisons” (2002) 8 M edico-Legal Journal o f  
Ireland  58; Barnacle, Deirdre, “Reform O f The Defence O f Insanity -  The Criminal Law (Insanity) 
Bill 2002” (2003) 3 University College Dublin Law Review  153; Byrne, M., and Irwin, J., “The Added 
Value o f A Human Rights Based Approach to M ental Health in Irish Prisons” (2010) 16(1) Medico- 
Legal Journal o f  Ireland  34; W helan, Darius, “Fitness to Plead and Insanity in the D istrict Court” 
(2001) 11 (2) Irish Criminal Law  Journal 2; W helan, Darius, “Some Procedural Aspects o f  Insanity 
Cases” (2001) 11 (3) Irish Criminal Law Journal 2; Yeo, Stanley, “Rethinking the incapacities o f 
insanity” (2001) 36 Irish Jurist 275; Robinson, Dara, “Crazy situation” (2003) 97 (1) Law  Society  
Gazette 12; Mills, Simon, “Criminal Law (Insanity) Bill 2002: Putting the sanity back into insanity” 
(2003) 8 (3) Bar Review  101; Conway, Gerard, “Fitness to Plead in Light o f the Criminal Law 
(Insanity) Bill 2002” (2003) 13 (4) Irish Criminal Law Journal 2; M cGillicuddy, Tony, “The Criminal 
Law (Insanity) Act 2006” (2006) 11 (3) B ar Review  95; Kennedy, Harry, “Limits O f Psychatric 
Evidence In Criminal Courts(2005) 11 ( I )  M edico-Legal Journal o f  Ireland  I; N i Raifeartaigh, Una, 
“The European Convention on Human Rights and the Criminal Justice System ” (2007) 7(2) Judicial 
Studies Institute Journal 18; Duggan, Diane, “Diminished Responsibility and the Insanity Defence” 
(2007) 12 (6) Bar Review  248; M arry, Clodagh, “The Law o f  Insanity and Diminished Responsibility 
in Criminal Law versus the M eaning o f  Insanity within the M edical Profession: an Inevitable 
Conflict?” (2007) 7(1) Hibernian Law Journal 169; and M cAuley, Finbar, “The Civilian Experience o f 
the Insanity Defence” (1989) 24 (2) Irish Jurist 221.
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In Chapter 3, the human rights protections provided by the Irish Constitution to 

people who engage with the mental health law regime are assessed, including an 

analysis o f the impact o f the European Convention on Human Rights Act 2003 on the 

constitutional jurisprudence in the area of mental health.

Chapter 4 contains an account o f the mental health law systems in England (with 

which Ireland shares a common legal heritage and a shared membership o f the 

Council o f Europe) and in South Africa (which has unique constitutional provisions 

providing protection for a socio-economic right to health, and a mental health law 

regime that differs to the Irish system in a number o f interesting respects).

Finally, in Chapter 5, the extent to which Irish constitutional, legislative, and common 

law provisions succeed in meeting the standards established by the international 

human rights provisions, and whether those international human rights provisions 

have in legal outcomes provided for meaningful substantive protections for mental 

health patients in Ireland, is evaluated. The conclusions drawn are summarised at the 

end o f the work, together with recommendations for the reform o f Irish mental health 

law to improve the level o f protection o f the international human rights ‘mental health 

claims’ provided.
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1 . THE EVOLUTION OF MENTAL HEALTH REGULATION IN 

IRELAND: STATUTE A N D  C O M M O N  LAW

Introduction

This Chapter describes the legislative and common law framework governing mental 

health issues in Ireland. A brief description is first given o f  the legal structure 

regulating the provision o f services to people with disabilities, and o f the legal 

mechanisms which serve to protect the interests o f people who by reason of 

incapacity are unable to manage their own affairs. This is then followed by a short 

account o f the structure o f the health system in Ireland and o f the legal mechanisms 

governing the delivery o f mental health care. Thereafter, an historical background to 

the legal regulation o f mental health care in Ireland is outlined, followed by an 

analysis o f Irish mental health regulation since the mid point o f the 20"’ century, with 

the focus being on the impact o f the human rights movement on the area.

The Mental Health Act 2001 (MHA 2001) was introduced specifically to make Irish 

law compliant with the European Convention on Human Rights (ECHR). It replaced 

the Mental Treatment Act 1945 (the 1945 Act) and in doing so sought to place Irish 

mental health law onto a human rights footing, and to ensure that the human rights of 

mental health service users would be maximised under the new regime. However, one 

o f the arguments made out in this thesis is that the paternalist approach to mental 

health law that informed the 1945 Act has been carried over into the interpretation o f 

the MHA 2001. The survival o f the older mentality o f paternalism in the judicial 

pronouncements on the MHA 2001 undermines the ability o f the new regime to fully 

protect the human rights o f mental health patients. For this reason it is important to 

understand the background to the paternalist approach that continues to exert so much 

influence in the jurisprudence on mental health in Ireland, and to place the new 

mental health law regime within the broader context o f legislation introduced in the 

last decade aimed at protecting and promoting the human rights o f people with 

disabilities.
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1.1 The Disability and Employment Law Regimes

A number o f legislative provisions in Ireland are aimed at promoting the inclusion in 

society o f people with disabilities and at eliminating discrimination against people 

with disabilities, and o f most interest to this discussion are those provisions aimed at 

securing access to mental health services and at targeting discrimination on the basis 

o f a mental health disability.

The legal regime surrounding disability traditionally focussed only on regulation o f 

areas where people were considered unable to engage in particular activities or to 

make particular decisions by virtue o f a disability. The introduction o f the Disability 

Strategy in 2004 represented a fundamental change in approach in the area o f 

disability. From a focus on what people with disabilities were unable to do, and 

legislating to do these things for them, the legal regime changed to a focus on what 

people could do, and legislating to maximise people’s access to and participation in 

society. This new philosophy is frequently referred to as the ‘social model o f 

disability’ and at its core is the premise that a person with a disability is not excluded 

from participation in society by virtue o f their disability, rather they are excluded by 

virtue o f society’s failure to accommodate difference and to make accommodations 

where necessary.' This approach is endorsed by the National Disability Authority, the 

independent state agency established in 2000 ' to advise the government on policy and 

practice in the area o f disability:

Starting from the early 1970s, this way o f thinking about disability was 
increasingly challenged and rejected by people with a disability, in favour o f

' See generally Barnes, Colin and Mercer, G eof, The S ocia l M odel o f  D isab ility : E urope an d  the 
M ajority W orld  (Leeds: D isability Press, 2005). In respect o f  the impact o f  the socia l m odel o f  
disability on legal reform and on the impact o f  human rights philosophies to disability issues, see  
Traustadottir, Rannveig, “D isability Studies, the Social M odel, and Legal D evelopm ents” in Quinn, 
Gerard and Arnardottir, Oddny M joll, eds, The U N  Convention on the R ights o f  P erson s with  
D isab ilities: E uropean an d  Scandinavian  P erspec tives  (Leiden: Brill, 2008), 3-16; W alker, Penelope, 
“Lost in Translation: Human R ights and M ental Health Law ” in M cSherry, Bernadette and Walker, 
Penelope, eds, R ethinking R igh ts-B ased  M ental H ealth  L aw s  (O xford and Portland, Oregon: Hart 
Publishing, 2010), 51-72 , and Flynn, Ellionoir, “Ireland’s C om pliance with the Convention on the 
Rights o f  Persons with D isabilities: Towards a R ights-Based Approach for Legal Reform ?” (2009) 16 
(1) D ublin  U niversity L aw  Journal 357.
' National D isability Authority A ct 1999 (No. 14 o f  1999).
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what has been termed the social model o f disability. The central shift in 
thinking was that disablement arose from the environment and organisation o f 
society rather than from the individual and their impairment. Disability is seen 
as a consequence o f social, attitudinal and environmental barriers that prevent 
people from participating in society. The focus is then on the need to change 
societal conditions to accommodate the needs o f the disabled person. Those 
with disabilities should be able to participate in such activities as education, 
employment and leisure along with everyone else.^

In this vein, in 2004 the government introduced the National Disability Strategy, 

made up o f a package o f legislative measures intended to mainstream service 

provision and thereby improve access to services for people with disabilities"* and 

ensure their equal participation in society.^ The National Disability Strategy 

comprises three significant pieces o f legislation: the Education for Persons with 

Special Educational Needs Act 2004; the Disability Act 2005; and the Citizens 

Infonnation Act 2007.

The Disability Act 2005 is described in its Long Title as an Act intended to make 

provision for the assessment o f the health and educational needs o f people with 

disabilities, to enable government to then make provision for services sufficient to 

meet those needs, and to make provision for public buildings to be more accessible.^ 

The Act defines a disability as:

a substantial restriction in the capacity o f the person to carry on a profession, 
business or occupation in the State or to participate in social or cultural life in 
the State by reason o f an enduring physical, sensory, mental health or 
intellectual impairment.^

 ̂ Gannon, Brenda and N olan, Brian, D isab ility  a n d  Soc ia l Inclusion in Ire lan d  (Dublin: E conom ic and 
Social Research Institute, National D isability Authority, and Equality Authority, 2005) 
< http://w w w .nda.ie/W ebsite/N D A /C ntM gm tN ew .nsf/0/D 7A 08E 2E 2A 388B 85802570660054E C 15?O p  
enD ocum ent> accessed 13 October 2010.
* Department o f  Justice, Announcem ent on the Launch o f  the N ation a l D isab ility  S tra tegy  (Dublin: 
Governm ent Publications, 2004) < http://ww w.justice.ie/en/JELR 7Pages/N ational_D isability_Strategy> 
accessed 20 September 2010.
 ̂ Department o f  Health, T owards 2016  S trategic D ocum ent: N ational D isab ility  S tra tegy  Vision 

M ission an d  S tra teg ic  O bjectives  (Dublin: Governm ent Publications, 2009)
< http://w w w .dohc.ie/publications/pdf/nds_tow ards_2016.pdf?direct=l> accessed 20 Septem ber 2010.
* D isability A ct 2005, Long Title. The aspects o f  the Act pertaining to the accessib ility  o f  public 
buildings w ill not be addressed in this work.
 ̂D isability A ct 2005, s 2.
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The most significant provision of the Act is the introduction o f independent
Q

assessments o f need. These assessments are to be conducted by the HSE and must 

evaluate;

whether the appHcant has a disability,

in case the detennination is that the applicant has a disability—

a statement o f the nature and extent o f the disability,

a statement o f the health and education needs (if any) occasioned to the
person by the disability,

a statement o f the services considered appropriate by the person or 
persons referred to in subsection (2) to meet the needs o f the applicant 
and the period o f  time ideally required by the person or persons for the 
provision o f those services and the order o f such provision,

a statement o f the period within which a review o f the assessment 
should be carried out.^

The completion o f an assessment is triggered either by application from the person 

with a disability or by an application from another person who believes that a person 

with a disability may require assessment but lacks the capacity to apply themselves. 

Consequent upon the completion o f the service plan, the Act provides that the HSE 

shall provide a service statement specifying the health or education services (or both)

that will be provided, and the time period within which they will be p r o v i d e d . A

complaints and appeals structure is provided, with the ultimate appeal being to the 

High Court on a point o f law only.'^ Part 2 o f the Act -  dealing with the provision o f 

assessments and service plans -  has been in force since 1 June 2007 for persons under 

the age o f five years.

The Education for Persons with Special Educational Needs Act 2004 is intended to 

provide for an inclusive approach to the provision o f education for children with 

disabilities, maximising access to mainstream education and ensuring equality o f

* D isability A ct 2005, s 8.
’ D isability A ct 2005 , s 8(7).

D isability A ct 2005 , s 9.
”  D isability A ct 2005 , s 11.

D isability A ct 2005, ss 14 to 22.
D isability Act (C om m encem ent) Order 2007, S.I. N o .234  o f  2007.
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access to education with children without disabilities.'"^ The Act provides for a 

presumption that a child with a disability will be educated in mainstream schooling so 

long as that is in the best interests o f the child and that the child’s presence would not 

prevent the effective education o f other children,'^ for assessments o f a child’s special 

educational needs'^ and for the provision o f educational plans.’’

The Minister for Education is obligated to provide the monies and services necessary

for the implementation o f special educational plans, albeit with a caveat in section

13(3) that the M inister must take account o f the resources available in the State and o f
18the need to provide for education on an equitable basis to all children in the State.

The Act also establishes a National Council for Special Education to coordinate the 

provision o f special educational assessments and plans, to liaise with parents and 

schools, and to conduct research and advise the government on special educational 

n e e d s . T h e  Council may request assistance from the local health service where it 

believes that health care assistance is needed to implement a special educational 

plan.^“

The Citizens Infonnation Act 2007 aims to improve access to public services for

people with disabilities. Section 5 o f the Act provides for the appointment o f

‘personal advocates’ for people with disabilities who would by reason o f their

disability be unable to obtain a particular social service or who would have difficulty

in obtaining it without the assistance o f a personal advocate, and who risks harm to
21their health, welfare or safety if  the service is not provided.

Education for Persons with Special Educational N eeds A ct 2004, Long Title.
Education for Persons with Special Educational N eeds A ct 2004, s 2.
Education for Persons with Special Educational N eeds Act 2004 , s 4.
Education for Persons with Special Educational N eeds A ct 2004, s 8.
Education for Persons with Special Educational N eeds A ct 2004, s 13. In this regard, see  the 

discussion at § 3.10,1 below  o f  the Supreme Court decisions in Sinnott (a m inor su ing hy his m other 
an d  next fr ien d)  v M inister fo r  E ducation, Ire lan d  an d  the A ttorn ey G eneral [2000] lEHC 21; [2001] 
lESC  63; [2001] 2 IR 545; O 'D onoghue  v M inister f o r  H ealth  [1996] 2 IR 20; and T.D. (a m inor suing  
by his m other an d  next fr ie n d  M .D .) v M inister f o r  Education, Ire lan d  an d  the A ttorney G eneral, the 
E astern  H ealth B o a rd  an d  by O rder o f  the M in ister f o r  H ealth  a n d  Children  [2001] lESC  101; [2001] 
4 IR 259.

Education for Persons with Special Educational N eeds A ct 2004, s 20.
Education for Persons with Special Educational N eeds A ct 2004, s 39.
Citizens Information Act 2007, s 5(3).
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In addition to the disability legislation, there is also a significant body o f legislation 

and case law dealing with the area o f discrimination in the context o f employment^^ 

or in the provision o f services generally available to the public.^^ The Equal Status 

Act 2000 and the Employment Equality Act 1998 both prohibit discrimination on the 

grounds o f disability.^'' The Equality Act 2004 consolidates and updates many o f the 

provisions in the Equal Status Act 2000 and the Employment Equality Act 1998.

Ireland also provides a significant body o f legislation pertaining to employment that 

aims to promote the participation of people with disabilities in work, and targets 

discrimination against people with disabilities in the workplace. These employment 

law statutes tackling discrimination in the workplace remain the most significant and 

far-reaching measures aimed at maximising the participation o f people with 

disabilities in society applicable to adults in Ireland. The Equal Status Act 2000 and 

the Employment Equality Act 1998 are discussed here.

The Equal Status Act 2000 prohibits discrimination between a person with a disability 

and a person without a disability^^ and requires that the provider o f a service make 

reasonable accommodation for the needs o f a person with a disability if  it would be

impossible or unduly difficult for that person to access the service without the special
26treatment. This applies to all services made generally available to the public (with 

some exceptions for private clubs and other circumstances);^^ to the disposal o f 

premises and the provision o f accommodation to the public;^* to the provision of 

education^^ and to certain c l u b s . U n d e r  Part III o f the Act, a person who believes 

they have been discriminated against may complain to the Equality Authority and the 

Director o f Equality Investigations may conduct an investigation into the alleged 

discrimination.^'

Employment Equality Act 1998, s 16, as amended by the Equality Act 2004, s 9.
Equal Status Act 2000, s 3.
Employment Equality Act 1998, s 16, as amended by the Equality Act 2004, s 9; and Equal Status 

Act 2000, s 3(2)(g) and s 4.
Equal Status Act 2000, s 3(2)(g), as amended by the Equality Act 2004.
Equal Status Act 2000, s 4, as amended by the Equality Act 2004.
Equal Status Act 2000, s 5, as amended by the Equality Act 2004.
Equal Status Act 2000, s 6, as amended by the Equality Act 2004.
Equal Status Act 2000, s 7, as amended by the Equality Act 2004.
Equal Status Act 2000, ss 8 and 9, as amended by the Equality Act 2004.
Equal Status Act 2000, pt III, as amended by the Equality Act 2004 -  see particularly ss 21, 23, 25, 

and 27,
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The Employment Equality Act 1998 prohibits discrimination between a person with a 

disability and a person without a disability in the context o f  access to employment; 

conditions o f  employment; training or experience for or in relation to employment; 

promotion or re-grading; and classification o f  posts.^^ Employers are also required to 

make reasonable accommodation for the needs o f  an em ployee with a disability. 

Under Part V o f  the Act, a person who believes they have been discriminated against 

may complain to the Employment Equality Authority and the Authority may conduct 

an inquiry into the alleged discrimination.^^

Significant academic work has been done on these provisions and on the legal 

principles established by the legislation and the precedents that have followed in the 

decisions o f  the Equality Tribunal, the Employment Appeals Tribunal and the 

co u rts .F u rth er  discussion o f  these provisions is considered to be outside the scope 

o f  this work. The employment and disability legislation provides important protection 

to people with mental health disabilities by prohibiting discrimination and promoting 

inclusion in broader society. The influence o f  rights will be mentioned again in the 

context o f  the discussion o f  equality rights.

Em ploym ent Equality Act 1998, s 6(1 )(g) and s 8, as am ended by the Equality Act 2004.
Em ploym ent Equality Act 1998, s 16(3), as am ended by the Equality Act 2004.
Em ploym ent Equality Act 1998, pt V, as am ended by the Equality A ct 2004 -  see  particularly ss 58 

and 62.
See  for example Cox, Neville, Corbett, Val, and Ryan, Desm ond, Employment Law in Ireland  

(Dublin: Clarus Press, 2009); M ooney Cotter, Anne-M arie and M offatt, Jane, (eds.). Discrim ination  
L aw  (London: Cavendish, 2005); Byrne, Rosem ary and Duncan, W illiam , (eds.), D evelopm ents in 
Discrim ination Law in Ireland and  Europe (Dublin: Irish Centre for European Law, 1997); 
Kilcom m ins, Shane, et al. E xtending the scope o f  employment equality legislation : comparative 
perspectives on the prohibited  grounds o f  discrimination  (Dublin : Stationery Office, 2004); Kimber, 
Cliona, “Equality Disability (Part II)” (2001) 7 (2) B ar Review  66; Kimber, Cliona, “Equality 
Disability (Part I)” (2001) 6 (9) B ar Review  494; Dowling, M arcus, “Disability Discrim ination under 
the Employm ent Equality Act, 1998” (1999) 5 (3) B ar Review  121; Smith, Olivia, “Disability, 
D iscrim ination and Employment: A N ever-ending Legal Story?” (2001) 23 Dublin University Law  
Journal 148; M urdoch, Henry, “As good as it gets?” (2001) 95 (8) Law  Society Gazette 12; 
O ’Halloran, Barry, “Another brick in the w all?” (2000) 94 (9) Law Society Gazette 14; Duane, Eilean, 
“Children with Disabilities and the Law” (2004) 2 Irish Journal o f  Fam ily Law  8; M cCrann, Terence 
and Kelleher, Mary, “Disability discrimination under the Em ploym ent Equality A ct 1998 and the 
Equality Bill 2004” (2004) 1(2) Irish Em ploym ent Law  Journal 42; M iddlem iss, Sam, “The Right to 
D ignity at W ork? Recent Developm ents in Harassment Law in the United Kingdom - Part 2” (2007) 25 
Irish Law Times 111; Smith, Olivia, “Side-Stepping Equality? Disability Discrim ination and 
"Generally Accepted Qualifications" (2008) 30(1) D ublin University Law Journal 279; Morgan, 
Sinead, “Disability Discrim ination - How Far Does it Extend?” (2009) 6(3) Irish Em ploym ent Law  
Journal 70; and Flynn, Ellionoir, “Ireland’s Com pliance with the Convention on the Rights o f  Persons 
with Disabilities: Towards a Rights-Based Approach for Legal Reform ?” (2009) 16 (1) Dublin  
University Law Journal 357.
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At this juncture attention will now turn to the regulation o f capacity, and most 

particularly, to the legal mechanisms by which compulsory mental health treatment is 

regulated. These are the legal provisions that form the bedrock o f Irish mental health 

law. In Chapter 5 o f this work they are measured against the international human 

rights framework, in order to assess the success or failure o f the effort to introduce a 

human rights mental health law regime in Ireland.

1.2 Wardship and Guardianship

As a general rule people are presumed to have the capacity to manage their affairs and 

make decisions concerning their care and welfare, and no-one else is entitled to make 

decisions on their behalf W here a person suffers from a loss o f their capacity to take 

care o f their financial or legal affairs or their personal welfare, there are only two 

options open to their families or carers to enable someone else to take decisions for 

them; to execute an enduring power o f attorney prior to the loss o f capacity; or to 

avail o f the wardship procedure subsequent to the loss o f capacity. The Law Refonn 

Commission in 2006 reported on the protections available to vulnerable adults and 

concluded that these options were insufficient to safeguard human rights and that a 

modem guardianship regime should be adopted in replacement o f the outdated 

wardship mechanism.

Law Reform C om m ission, R eport: Vulnerable A dults an d  the L aw  (LRC 83  -  2006) (Dublin: Law  
Reform C om m ission, 2006)
<http;//w w w .law reform .ie/_fileupload/R eports/Report% 20Vulnerable% 20A dults.pdf^ accessed  23 

January 2011. See  also D onnelly , Mary, “L egislating for Incapacity: D evelop ing a R ights-Based  
Framework” (2008) 30 D ublin  U niversity  L aw  Journal 395; Murray, Claire, “Safeguarding the Right to 
Liberty o f  Incapable Compliant Patients with a M ental Disorder in Ireland” (2007) 29 D ublin  
U niversity L aw  Journal 279, and Flynn, Ellionoir, “Ireland’s C om pliance with the Convention on the 
R ights o f  Persons with D isabilities: Towards a R ights-B ased Approach for Legal Reform?” (2009) 16 
(I )  D ublin  U niversity L aw  Journal 357.
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1.2.1 Wardship

Wardship in Ireland^  ̂derives from the parens jurisdiction o f the High Court^*

and is regulated by the Lunacy Regulation (Ireland) Act 1871 (hereafter ‘the 1871 

Act’). Wardship is also closely connected with the constitutional protection in Article 

40.3.2° for the personal and property rights o f  the c i t i z e n . T he  wardship mechanism 

under the 1871 Act is regulated by the Rules o f the Superior Courts, Order 67 which 

specifies in detail the steps to be taken in making an application to take a person into 

wardship and the proofs that will be required by the High Court.'̂  ̂ The 1871 Act 

provides details on the approach to be adopted by the Court when dealing with the 

property o f the ward, but is silent on the approach to be adopted in making decisions 

on the care, welfare, or treatment o f the ward. In Re a Ward o f  Court (No. 2) 

Hamilton CJ stated that in making these decisions the Court must exercise its parens 

pa/rzae jurisdiction within the inherent jurisdiction o f the Court, and at all times act in 

the best interests o f the ward.""

In order to be made a ward o f court a person must be found to be o f unsound mind 

and to be incapable o f managing his or her person and/or property. Where a person is 

incapable o f managing their affairs but does not meet the test to be declared a person

On wardship generally see O ’Neill, Anne-M arie, Wards o f  Court in Ireland  (Dublin: Firstlaw, 2004); 
M e Loughlin, N., “W ardship; A Legal and Medical Perspective” (1999) 4 (4) M edico-Legal Journal o f  
Ireland  61; O ’Neill, Anne-M arie, Irish M ental Health Law (Dublin; Firstlaw, 2005), 645-680; Ni 
Chulachain, S., “W ardship: Time for Reform ” (2000) 3 B ar Review  239; and Harris, Lesley G.E., A 
Treatise on the Law and  Practice in Lunacy in Ireland  (Dublin: Corrigan and W ilson Limited, 1930).

Courts (Supplemental Provisions) Act 1961, s 9; Courts o f  Justice Act 1924, s 19. See In Re a Ward 
o f  Court (No. 2) [1996] 2 LR. 96, 102-103 (Hamilton CJ). The survival o f  the parens patriae  
jurisdiction after the adoption o f  the Constitution o f  the Irish Free State in 1922 is a matter o f  some 
controversy and has been the subject o f  some debate elsewhere {see for example Byrne v Ireland  
[1972] IR 241 and Webb v Ireland  [1988] IR 353) but it is a settled principle in both wardship and in 
mental health cases that even if  it did not survive the enactm ent o f  the 1922 Constitution, it rem ains a 
legitimate basis for the consideration by the courts o f protection o f the property and person o f  
vulnerable people, either by virtue o f  the 1924 and 1961 legislation, or as part o f  the inherent 
jurisdiction o f the High Court as a court o f full original jurisdiction under Article 34.3.1° o f  the 
Constitution. See Tomkin, D. and M cAuley, A., “Re a W ard o f  Court: Legal A nalysis” (1995) 1 
M edico-Legal Journal o f  Ireland  45.

Bunreacht na hEireann 1937 (Dublin; Government Publications Office), Article 40.3.2°.
Rules o f  the Superior Courts, Order 67, as am ended by Rules o f  the Superior Courts (No.2) 1989 

(S.L N o.20 o f 1989) and Rules o f the Superior Courts (No. 1) (Rem uneration o f  Com m ittees o f  W ards 
o f  Court) 2002 (S.I. No.208 o f  2002).

In Re a Ward o f  Court (No. 2) [1996] 2 l.R. 96, 106 (Hamilton CJ).
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of unsound mind they may not be taken into wardship.^^ Additionally, there must be 

some benefit to the ward o f the utilisation o f the wardship procedure.'*^ The definition 

o f a ‘person o f unsound m ind’ is vague. The 1871 Act merely provides that where a 

person is ‘found’ to be a person o f unsound mind that they may be admitted into 

wardship.'^'' In practice the High Court relies on the evidence o f the petitioner and the 

proposed ward where an objection is raised, together with the reports o f medical 

assessors (known as ‘medical visitors’) appointed by the Registrar o f Wards o f  Court 

to assess the person it is proposed to take into wardship.'*^ The vagueness o f the 

concept o f a ‘person o f unsound m ind’ and the potential for variations in its 

interpretation by the medical visitors is a matter o f concern in respect o f the 

international human rights obligations to ensure fair procedures and protection o f the 

rights to liberty, autonomy, and privacy. This is discussed in more detail at §§ 5.2 and 

5.3 below.

When a person is taken into wardship a Committee o f the W ard is appointed to 

supervise the management o f the w ard’s personal and property affairs. An annual 

account o f all monies received and disbursed on behalf o f the ward must be furnished 

to the Office o f Wards o f Court."**̂

A declaration o f wardship effectively tenninates a person’s ability to make any 

decisions regarding their personal or financial affairs. It is described by O ’Neill as 

“one o f the most intrusive encroachments that a democratic society can impose on any 

o f its m e m b e r s . A  ward o f court can no longer decide how to spend their money, 

whether or not to dispose o f their property, where they live, or what medical treatment 

they will or will not undergo. Wardship affects all matters relating to the w ard’s

In the m atter o f  C atherine K eogh , Unreported, High Court, 15 October 2002 (Finnegan P).
O ’N eill, A nne-M arie, “Wardship Law and Procedure” Irish Women L aw yers A ssocia tion  Sem inar on 

L aw  a n d  the E lderly  22 January 2005 (2005)
<http://ww w.iwla.ie/docs/elderly% 20sem inar/W ardship_law _procedure.pdf> accessed  23 January 

2 0 1 1 .

The Lunacy R egulation (Ireland) A ct 1871, s 3 originally provided that wardship w ould be utilised  
where a person w as “found by inquisition an idiot, lunatic, or o f  unsound mind, and incapable o f  
m anaging h im se lf or his affairs.” The 1961 Act introduced the phrase ‘person o f  unsound m ind’ but the 
language o f  the wardship legislation continues to be considered offensive. See  for exam ple D olan  v 
R egister o f  W ards o f  Court, Unreported High Court, 19'*' March 2004  (K elly J).

Rules o f  the Superior Courts, Order 67, Rule 4(3).
R ules o f  the Superior Courts, Order 67, Rule 57(62).
O ’N eill, A nne-M arie, W ards o f  C ourt in Irelan d  (Dublin: Bloom sbury Professional, 2005), 184.
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person and their estate.”̂  ̂All decisions in relation to these matters must be directed to 

the Court and the Committee is then charged with carrying out the specific aspects of 

the decisions as are directed by the Court.''^

The 1945 Act did not provide for any particular protections for persons resident in 

mental hospitals who are declared wards o f court, and the MHA 2001 makes no 

mention o f wardship whatsoever. In practice, declarations o f wardship in respect of 

persons residing in a mental hospital generally require that the ward continue to reside 

in the mental hospital. It is feasible then that a situation could arise whereby a person 

enters a mental hospital as a voluntary patient; subsequently loses capacity but is 

compliant with their stay in the hospital and does not seek to leave and as such is not 

formally detained under the involuntary patient provisions o f the MHA 2001; and is 

thereafter declared a ward o f court. This chain o f events could result in a situation 

whereby an ostensibly voluntary patient, presumed to have capacity to consent to their 

admission and to any mental health treatment being received, is concurrently a ward 

o f court with no capacity to make any decisions in respect o f their personal or 

property affairs.

The Mental Health Commission Annual Reports including the Report o f the Inspector 

o f Mental Health Services from 2004 to 2007 provided figures for the number o f 

wards o f court resident in mental hospitals in each o f  those years. The figures 

remained virtually constant throughout that time:

• In 2007, there were 81 wards o f court resident in mental hospitals, 

representing 2.4% of the total resident population;^'

• In 2006, there were 82 wards o f  court resident in mental hospitals, 

representing 2.5% o f the total resident population;

In Re a W ard o f  C ourt (No. 2) [1996] 2 I.R. 96, 106 (Ham ilton CJ).
Rules o f  the Superior Court, Order 67 Rule 3. A ll petitions to the Court in respect o f  decisions to be 

taken concerning the person or property o f  the ward are required to be accom panied by an unsworn 
statement setting out the reasons the decision in question is required.

See the discussion at §§ 2.4.2 (a); 3.6; 4.1.2; and 5.2.1 below .
Mental Health Com m ission, M ental Health C om m ission Annual Report 2007 including the Report o f  

the Inspector o f  Mental Health Services (Dublin: Mental Health C om m ission, 2008), 58, Figure 2 
< http://ww w.m hcirl.ie/Publications/Annual_Reports/M H C_2007_A nnual_R eport.zip> accessed  23 
January 2011.
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• In 2005, there were 87 wards o f court resident in mental hospitals,

representing 2.5% of the total resident population;^^ and

• In 2004, there were 88 wards o f court resident in mental hospitals,

representing 2.5% o f the total resident population.^''

It is unknown how many o f these patients entered hospital as a ward o f court, or for 

those who were declared wards o f court while in hospital, it is unknown whether they 

were voluntary patients or involuntary patients (or ‘temporary’ or ‘person o f unsound 

m ind’ patients under the 1945 Act) prior to their being taken into wardship. While the 

overwhelming majority o f patients residing in mental hospitals are voluntary patients, 

it would not be surprising to find that the percentage o f involuntary patients among 

wards of court residents is higher than the percentage in the overall population. The 

Mental Health Commission Annual Reports since 2007 have not provided figures for 

the numbers o f wards o f court residing in mental hospitals.

1.2.2 Powers of Attorney

The only other mechanism under Irish law whereby a person may make decisions on 

behalf o f another person in respect o f personal and property affairs is under an 

enduring power o f attorney executed under the Powers o f Attorney Act 1996.

The Powers o f Attorney Act 1996 (hereafter ‘the 1996 A ct’) provides a mechanism 

whereby a person who has full capacity, but who anticipates that they may in the

Mental Health Commission, Mental Health Commission Annual Report 2006 including the Report o f  
the Inspector o f Mental Health Services (Dublin: Mental Health Commission, 2007), 51, Table 4.9
<http://www.mhcirl.ie/Publications/Annual_Reports/MHC_Annual_Report_2006.pdf> accessed 23
January 2011.

Mental Health Commission, Mental Health Commission Annual Report 2005 including the Report o f  
the Inspector o f  Mental Health Services (Dublin: Mental Health Commission, 2006), 35, Table 4.4 
<http://www.mhcirl.ie/Publications/Annual_Reports/MHC_2005_Annual_Report.pdf> accessed 23
January 2011.

Mental Health Commission, Mental Health Commission Annual Report 2004 including the Report o f  
the Inspector o f  Mental Health Services (Dublin: Mental Health Commission, 2005), 31-32, Table 2 
<http://www.mhcirl.ie/Publications/Annual_Reports/MHC_Annual_Report_2004.pdf> accessed 23
January 2011.

On the use o f  wardship in psychiatry generally, see  McCarthy, G., and Wrigley, M., “Wards o f Court 
-  A Review o f  Utilisation in a Psychiatry o f  Old Age Service” (1999) 4(2) M edico-Legal Journal o f  
Ireland  75.
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future suffer a loss o f capacity, may appoint another person to make decisions in 

respect o f their property and finance affairs, and certain personal care decisions.

Decisions in respect o f health care are excluded from the remit o f matters over which 

an enduring power o f attorney may be executed.^^ This is an issue the Law Reform 

Commission has addressed, with a recommendation that the enduring power of 

attorney mechanism be extended to encompass health care decisions.^^

1.2.3 Reform: The Proposed Guardianship Regime

The Law Refonn Commission in 2006 proposed the implementation o f a guardianship 

regime to replace the wardship procedure and better reflect the human rights ethos o f 

Irish law in the modem era.^* A Mental Capacity and Guardianship Bill was placed 

before the Dail in February 2008 but it has not to date been enacted.

The key recommendations o f the Law Reform Comm ission’s Report in respect o f 

guardianship were;

1. That the current law on capacity be amended to move away from the current 

restrictive approach in the wardship regime, to an enabling approach more in 

keeping with the requirements o f constitutional and human rights law;^^

2. That specialist mental capacity legislation be enacted to provide for a modem 

definition o f legal capacity; provisions for assisted decision-making; and 

regulatory mechanisms;^*^

Powers o f  Attorney Act 1996, s 4(1).
Law Reform Commission, Report: Vulnerable Adults and the Law (LRC 83 -  2006) (Dublin: Law 

Reform Commission, 2006), para 4.32
<http://www.lawreform.ie/_fileupload/Reports/Report%20Vulnerable%20Adults.pdf> accessed 23
January 2011.

Law Reform Commission, Report: Vulnerable Adults and the Law (LRC 83 ~ 2006) (Dublin: Law 
Reform Commission, 2006)
<http://www.lawreform.ie/_fileupload/Reports/Report%20Vulnerable%120Adults.pdf> accessed 23

January 2011.
Law Reform Commission, Report: Vulnerable Adults and the Law (LRC 83 ~ 2006) (Dublin: Law 

Reform Commission, 2006), para 2.11
<http://www.lawreform.ie/_fileupload/Reports/Report%)20Vulnerable%)20Adults.pdf> accessed 23

January 2011.
Law Reform Commission, Report: Vulnerable Adults and the Law (LRC 83 -  2006) (Dublin: Law 

Reform Commission, 2006), para 2.20
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3. That the proposed mental capacity legislation should include health care 

decisions within its remit;^'

4. That a functional approach to capacity be adopted, whereby an assessment o f  

capacity relates to the particular decision to be made at the time it is to be 

made, rather than the current status approach to capacity whereby capacity is 

assessed for all decisions to be made at any time into the future;^^

5. That inappropriate terminology such as the language in the 1871 Act be
fi'K

repealed and replaced;

6. That a rebuttable presumption o f  capacity should apply in law;̂ "*

7. That an Office o f  the Public Guardian and a Guardianship Board should be 

established to monitor the application o f  the new capacity and guardianship 

regime and to publish standards and codes o f  practice for its operation;^^

8. That enduring powers o f  attorney should be permitted in respect o f  health carc 

decisions.

It is generally considered that the proposed refomis would represent a significant 

improvement over the existing mechanisms for protecting vulnerable adults who lack

<http://www.lawreform .ie/_fileupload/Reports/Report% 20VuInerable% 20Adults.pdf> accessed 23
January 2011.

Law Reform Com m ission, Report: Vulnerable Adults and the Law (LRC 83 -  2006) (Dublin: Law 
Reform Com m ission, 2006), para 2.23
<http;//w w w,lawreform ,ie/_rileupload/Reports/Report% 20V ulnerable% 20A dults.pdf> accessed 23

January 2011,
Law Reform Com mission, Report: Vulnerable Adults and  the Law  (LRC 83 -  2006) (Dublin: Law 

Reform  Com m ission, 2006), para 2.30
<http://w w w.lawreform .ie/_fileupload/Reports/Report% 20V ulnerable% 20A dults.pdf> accessed 23

January 2011.
Law Reform Com m ission, Report: Vulnerable Adults and  the Law  (LRC 83 -  2006) (Dublin: Law 

Reform Com m ission, 2006), para 2.33
<http://w w w.lawreform .ie/_fileupload/Reports/Report% 20V ulnerable% 20A dults.pdf> accessed 23

January 2011.
Law Reform Com m ission, Report: Vulnerable Adults and  the Law  (LRC 83 -  2006) (Dublin: Law 

Reform Com m ission, 2006), para 2.39
<http://w w w.lawreform .ie/_fileupload/Reports/Report% 20V ulnerable% 20A dults.pdf> accessed 23

January 2011.
Law Reform Com m ission, Report: Vulnerable Adults and the Law (LRC 83 -  2006) (Dublin: Law 

Reform Com mission, 2006), paras 4.46; 6.40; and 7.14
<http://www.lawreform .ie/_fileupload/Reports/Report% 20VulnerabIe% 20Adults.pdf> accessed 23

January 2011.
Law Reform Com m ission, Report: Vulnerable Adults and  the L aw  (LRC 83 -  2006) (Dublin: Law 

Reform Com mission, 2006), para 4.32
<http://w w w.lawreform .ie/_fileupload/Reports/Report% 20V ulnerable% 20A dults.pdf> accessed 23
January 2011.
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c a p a c ity a lth o u g h  other commentators have questioned the wisdom o f  abandoning 

the wardship regime entirely rather than amending it to reflect the requirements o f  the 

modem human rights focused era.®* Capacity and guardianship measures similar to 

those proposed by the Law Refonn Commission have already been enacted in 

England, and the benefits o f  the English regime are discussed in detail at § 4.1.2  

below. The scheme o f  proposed new mental capacity legislation was published in 

September 2008.^^ It proposes the replacement o f  the wardship regime with a 

guardianship system that functions on a presumption o f  capacity and utilises a 

functional test o f  capacity, and the recognition o f  Enduring Powers o f  Attorney which 

would apply in respect o f  health care decisions. It also proposes the establishment o f  

an Office o f  the Public Guardian, and a special jurisdiction o f  the High Court sitting 

as the ‘High Court for Care and Protection’ when dealing with matters arising under 

the Act. To date the proposed capacity legislation has not been laid before the Dail.^° 

The proposed Bill has attracted submissions from the Law Society,^' the College o f  

Psychiatry in Ireland,’  ̂ the Irish Human Rights Com m ission’  ̂ and the National

Rubotham, Noel, “From W ardship to Guardianship: Preparing for Change” Annual Conference o f  
the Law Reform Commission, Decem ber 2005. See also Donnelly, M ary, “Legislating for Incapacity: 
Developing a Rights-Based Fram ew ork” (2008) 30 D ublin University Law Journal 395; M urray, 
Claire, “Safeguarding the Right to Liberty o f  Incapable Com pliant Patients with a M ental D isorder in 
Ireland” (2007) 29 D ublin University Law Journal 279, and Flynn, Ellionoir, “ Ireland’s Com pliance 
with the Convention on the Rights o f Persons with Disabilities; Towards a Rights-Based Approach for 
Legal Reform ?” (2009) 16 (1) D ublin University Law Journal 357.

O ’Neill is critical o f  the Law Reform Com m ission’s reform proposals and sees them as a wholesale 
abandonm ent o f  a regim e that may be outdated but that could be m odernised through am endment, and 
does not necessitate abolition. See  O ’Neill, Anne-M arie, Wards o f  Court in Ireland  (Dublin: 
B loomsbury Professional, 2005), 206-208.

Department o f  Justice and Law Reform, Schem e o f  the M ental Capacity B ill 2008  (Dublin: 
Stationery Office, 2008)
<http://www.justice.ie/en/JELR/Pages/Schem e_of_M ental_Capacity_Bill_2008/> accessed 24 January 
2011) It was indicated on 6 October 2010 that the M ental Capacity Bill would be introduced during the 
W inter 2010 session o f  the Dail, however this did not materialise. See  Cowen, Brian, Debates o f  the 
Houses o f  the Oireachtas (Dail Debates) Vol. 717 No. 3, Order o f  Business (3 October 2010), at 578 
<http://debates.oireachtas.ie/dail/2010/10/06/00008.asp> accessed 24 January 2011. As o f  12 January 
2011 the proposed capacity legislation was promised to be put before the Dail in m id-February 2011. 
See Moloney, John, Houses o f  the Oireachtas (Seanad Debates) Vol. 207 No. 1 M ental Capacity and  
Guardianship Legislation  25 June 2008, 8
< http://debates.oireachtas.ie/seanad/2011/01/12/00008.asp#N2> accessed 24 January 2011.

College o f  Psychiatry o f  Ireland, The College o f  Psychiatry o f  Ireland D isappointed at the D elay in 
Publishing the M ental Capacity Bill, Press Statement 3 July 2009
<http://www.inclusionireland.ie/docum ents/CPsychIPressstatem entProposedCapacityLegislationSubm i 
ssionPaper03July09.pdf> accessed 24 January 2011.

Law Society o f  Ireland, Submission to the D epartment o f  Justice Equality and  Law  Reform  on the 
Proposed Scheme o f  the M ental Capacity B ill 2008  (Dublin: Law Society, 2009)
<http://www.lawsociety.ie/docum ents/com m ittees/lawreform /Subm ission_M ental_Capacity_Bill_2601 
09 .pdf> accessed 24 January 2011.

College o f Psychiatry o f  Ireland, The College o f  Psychiatry o f  Ireland D isappointed at the D elay in 
Publishing the M ental Capacity Bill, Press Statement 3 July 2009
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Disability Authority7"̂  While calling for some minor changes (e.g. to make explicit 

provision for incapacitated patients detained under the MHA 2001, and ensuring that 

Enduring Powers o f Attorney in respect o f medical treatment decisions are not 

restricted), the response to the legislation has been mostly positive.

1.3 The M ental Health System in Ireland

Ireland, at least in theory, has a system o f universal public health care.^^ An 

independent public body, the Health Service Executive (HSE) established under the 

Health Act 2004 (hereafter the 2004 Act),^^ administers the public health system. The 

HSE provides primary mental health care through General Practice (GP) clinics,^’ and 

the vast majority o f people experiencing mental illness receive their medical care 

from their GP. A GP can refer a patient to counselling or other therapeutic services; 

prescribe psychiatric medication; refer a patient to a consultant psychiatrist; and in the 

most serious cases recommend admission to a mental hospital as either a voluntary or
78involuntary patient. The HSE also provides a range o f specialised psychiatric 

services, both in the community and in mental hospitals. A patient receiving treatment 

in the community may continue to live in their own home, and attend at outpatient 

psychiatric clinics or at day centres or sheltered workshops for treatment or support. 

The HSE also operates a variety o f inpatient services, from day hospitals and group 

homes to acute admission wards and continuing care wards. Depending on the

<http://www.inclusionireIand.ie/documents/CPsychIPressstatementProposedCapacityLegislationSubmi 
ssionPaper03July09.pdf> accessed 24 January 2011.

Irish Human Rights Commission, Observations on the General Scheme o f  the Mental Capacity Bill 
2008  (Dublin: Irish Human Rights Commission, December 2008)
<http://www.ihrc.ie/publications/list/observations-on-the-scheme-of-the-mental-capacity/> accessed 24 
January 2011.

National Disability Authority, NDA Submission on Mental Capacity Scheme o f  Bill (Dublin: 
National Disability Authority, May 2009)
<http://www.nda.ie/W ebsite/NDA/CntM gmtNew.nsf/0/66292BBCC27B2914802575B7003D5E83?Op  
enDocument> accessed 24 January 2011.

For a critical account o f  the division between public and private health care in Ireland, see Burke, 
Sara, Irish Apartheid: Healthcare Inequality in Ireland  (Dublin: New Island Press, 2009).

Health Act 2004 (No. 42 o f  2004).
’’’’ Health Act 1970, s 58(1) as amended by Health (Amendment) Act 2005, s 5.

General Medical Services Regulations 1954, S.I. N o .102 o f  1954. See also Mental Health Act 2001, 
s 10(1).
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locality, acute admission wards and continuing care wards may be housed in a general 

hospital facility or in a specialised psychiatric facility.’^

The legislative framework for the regulation o f mental health care underwent 

fundamental refonn with the passing o f the Mental Health Act 2001 (hereafter ‘MHA 

2001’).*  ̂ The MHA 2001 was introduced with the intention o f  bringing Irish law in 

the area o f mental health regulation into compliance with the requirements o f the
o 1

European Convention on Human Rights (hereafter ‘ECH R’). It represents a shift in 

focus in Irish mental health law, with a new emphasis on the human rights o f the 

patient, and a move away from the medical paternalism favoured in the Mental 

Treatment Act 1945 (hereafter ‘the 1945 A ct’). The MHA 2001 is grounded on two 

pillars o f reform:

(a) Reform o f the procedures used in respect o f involuntary admissions to
82treatment centres, and involuntary detentions; and

(b) The introduction o f new measures for the monitoring, inspection, and
83regulation o f standards o f care and treatment in mental health services.

The monitoring and regulation features o f the Act were introduced almost 

immediately upon the passing o f the Act, on 5 April 2001,*'' while the introduction of

For detailed information on the facilities and services provided by the HSE in the area o f  mental 
health, see  the M ental Health C om m ission, A nnual R eports o f  the Inspectora te  o f  M ental H ealth  
Services  (Dublin: Mental Health C om m ission, 2003-2009) 
<http;//w ww .m hcirl.ie/Publications/Annual_Reports/> accessed  20 January 2011.

For historical accounts o f  the regulation o f  mental health in Ireland, see  Kirkpatrick, T.P.C ., A N ote  
on the H istory o f  the C are o f  the Insane in Ireland: Up to the E n d  o f  the N ineteenth C entury  (Dublin: 
U niversity Press, Ponsonby and Gibbs, 1931); M alcolm , E., S w ift’s  H ospital: A H istory o f  St. P a tr ic k s ’ 
H ospital, Dublin: 1746-1989  (Dublin: Gill and M acm illan, 1989); R eynolds, J., G rangegorm an: 
P sych ia tric  C are in D ublin  Since 1815  (Dublin: Institute o f  Public Administration in association with 
the Eastern Health Board, 1992); R obins, Joseph, F ools a n d  M ad: A H istory o f  the Insane in Ireland  
(Dublin: Institute o f  Public Administration, 1986) and Finnane, M ., Insanity an d  the insane in p o s t
fa m in e  Irelan d  (London: Croom H elm , 1981).

“Tanaiste announces the full implementation o f  the Mental Health A ct 2 0 0 1 ” P ress R elease, 6  July, 
2006  (Dublin: Government Publications, 2006)
<http;//w w w .dohc.ie/press/releases/2006/20060706.htm l> accessed  6 September 2006.

M ental Health Act 2001, pts 2 and 3.
M ental Health Act 2001, pt 3, ss 50 to 55.
Mental Health Act, 2001 (ss 1 to 5, 7, 31 to 55) (C om m encem ent) Order 2002 (S.I. N o .90 o f  2002) 

and Mental Health Act 2001 (Establishment D ay) Order 2002 (S.I. N o .91 o f  2002).
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the review mechanisms for involuntary admissions and detentions decisions was 

delayed until 1 November 2006.*^

1.4 Legal Regulation of M enta l Health Care In Ireland

The human rights movement has had an enormous impact on the area o f mental health 

regulation in Ireland. The human rights standards established by the United Nations 

and the Council o f Europe have resulted in significant changes in the administration 

o f the provision and regulation o f mental health services, and it is the degree o f 

success o f Irish mental health law in adapting to these new human rights based 

standards that is the subject o f evaluation in this thesis.

The earliest regulation o f mental health focussed on warehousing people with mental 

illness to prevent them causing harm to others, or more latterly, to prevent them 

causing hann to themselves. As such, these systems facilitated a complete and 

totalitarian control over the lives o f  the people who came within them and were 

permeated by a paternalist ethos in which it was believed that the physician knew best 

the needs o f the patient -  and that the physician’s view should accordingly take 

precedence over that o f the patient.

By contrast, the modem mental health regime founded on a human rights ethos seeks 

to minimise interference with people’s freedom to control their own lives when the 

mental health regime is deployed, by limiting the circumstances in which mental 

health treatment can be compulsorily provided, and by providing for mechanisms for 

independent review o f decisions taken under the regime.

M ental Health A ct 2001 (C om m encem ent) Order 2006 (S.I. N o.411 o f  2006). See  also “Tanaiste 
announces the full im plem entation o f  the Mental Health A ct 2001” P ress R elease, 6  July, 2006  
(Dublin: Governm ent Publications, 2006) <http://w w w .dohc.ie/press/releases/2006/20060706.htm l> 
accessed 6 Septem ber 2006. Part o f  the reason for the delay in the im plementation o f  Part 2 o f  the 
M HA 2001 w as due to protracted negotiations w ith professional bodies prior to the establishm ent o f  
the Mental Health Tribunals. See  Mental Health C om m ission, M ental H ealth  C om m ission Annual 
R eport 2005: B ook 1 (Dublin: Mental Health C om m ission, 2006), 23
<http://w w w .m hcirl.ie/Publications/A nnual_R eports/M H C _2005_A nnual_R eport.pdf> accessed 20  

January 2011.
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The paternalist philosophy continues to influence the jurisprudence on the 

interpretation o f mental health law in Ireland, even since the enactment o f the new 

human rights based mental health law regime under the MHA 2001. In this section the 

evolution o f mental health law in Ireland is first traced, in order to provide a context 

for the paternalist philosophy that continues to predominate the case law in the area. 

Thereafter, the MHA 2001 provisions are described. The departures from the earlier 

regime under the 1945 Act are highlighted, along with the instances where the 

vestiges o f the historical totalitarian approach to mental health regulation may be said 

to survive in the interpretations being given to the new provisions. This discussion 

establishes the foundations o f Irish mental health law, and provides a detailed 

description o f the structure and key provisions o f the regime which will be utilised in 

the audit o f Irish mental health law for compliance with international human rights 

standards in Chapter 5 o f this thesis.

1.4.1 The Evolution of Mental  Health Regulation in Ireland: Conta inment,  

Asylum, and  Cure

This section will trace the evolution o f the legal regulation o f mental health treatment 

and care provision in Ireland. Legal regulation o f mental health, or mental illness, 

stretches back as far as records o f law exist -  indeed Peter Bartlett and Ralph 

Sandland describe mental health law as being ‘as old as law itself.*^ This evolution 

may be traced across three broad phases which are here referred to as ‘containment’; 

‘asylum ’; and ‘cure.’ This historical account o f mental health regulation in Ireland 

provides a counterpoint to the description o f the new human rights based mental 

health regime that was ushered in by the MHA 2001. In Chapter 5 o f this work, a 

critique is provided o f the extent to which the MHA 2001 has succeeded in importing 

a human rights culture into mental health law in Ireland. One o f the criticisms that is 

made in the human rights audit performed in Chapter 5 is that the case law 

interpreting and applying the MHA 2001 has too closely adhered to the strongly 

paternalist approach adopted to mental health regulation prior to the 2001 reforms. A

Bartlett, Peter, and Sandland, Ralph, M ental H ealth  Law: P o licy  an d  P ractice , 1*' ed. (Oxford: 
Oxford U niversity Press, 2003), 21.
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description o f the evolution and character o f the earlier mental health regime is of 

importance to that analysis.

The earliest approach to mental illness, utilised in early history when fewer treatments 

for mental illness were available, and when systems for provision o f healthcare were 

more localised within individual communities, was to attempt to contain people with 

mental illness either within the home or within correctional facilities.*^ The very 

earliest accounts o f the treatment o f people with mental illness show a policy of 

containment, frequently at home, or o f simply allowing people to wander the 

countryside and rely on the kindness o f strangers for food, shelter, and care.*  ̂ Under 

the ancient Irish Brehon law,*  ̂ a strictly hierarchical legal system in which sanctions 

for breaches o f legal rules were based on the status o f the victims and perpetrators 

within the kinship system,^® people with mental illness featured on the lower rungs of 

the kin’s hierarchy o f status. O ’Neill points out that there was a division in Brehon 

law between the intellectually disabled (who were referred to as ‘'druth') and the 

mentally ill (who were referred to as ‘wer’ or ‘‘ddsachtach’), with the law placing an 

emphasis on the ability o f a person either to work or to amuse others, which could 

increase the mentally disabled person’s standing in the kin hierarchy.^'

87 See generally Robins, Joseph Fools and Mad: A History o f  the Insane in Ireland (Dublin; Institute of 
Public Administration, 1986),
** See generally Robins, Joseph Fools and Mad: A History o f  the Insane in Ireland  (Dublin: Institute of 
Public Administration, 1986).

See generally, Kelly, F., A Guide to Early Irish Law  (Dublin; Dundalgan Press, 2003); Robins, 
Joseph, Fools and Mad: A History o f  the Insane in Ireland  (Dublin; Institute o f Public Administration, 
1986); Anderson, J., “Brehon Law” (Limerick, Hunt Museum, 24* February 1999); Hyde, “The 
Brehon Laws” Catholic Encyclopaedia <http;//www.newadvent.org/cathen/02753a.htm> accessed 1 
December 2005; Salafia, Vincent “Law, Literature and Legend” 
<http;//ua_tuathal.tripod.com/lawprefhtm> accessed 29 November 2005; and “Theme Summary” of 
the Brehon Law Project Symposium 2001 “Moving Forward into Our Brehon Past” 
<http;//www.ucc.ie/ucc/dcpts/law/irishlaw/events/brehonlaw J a n  12142001 .shtml> accessed 16

December 2005.
Kelly, F., A Guide to Early Irish Law  (Dublin; Dundalgan Press, 2003), 222-224.
O ’Neill, Anne-Marie, Irish Mental Health Law  (Dublin; Firstlaw, 2005), 4. The unfortunate effect of 

this emphasis on an ability to work or to amuse was that the more severe a person’s disability or illness, 
and the less their ability to work or to amuse, then the lower their standing in the kin hierarchy. A low 
status in the kin hierarchy had numerous implications for people with a mental disability. Dependant on 
their particular legal status, a person with a mental disability might not be capable of entering into a 
contractual relationship or o f being held responsible for their crimes - responsibility for the legal 
burden, or punishment for the crime, would be imposed on their guardian in their stead {see Robins, 
Joseph Fools and Mad: A History o f  the Insane in Ireland (Dublin; Institute o f Public Administration, 
1986), 5). A fine could be imposed for leading a person with a mental illness or an intellectual 
disability into the commission of a wrong {see O ’Neill, Anne-Marie, Irish Mental Health Law  (Dublin; 
Firstlaw, 2005), 5).

34



Under Brehon law hospitality was a legal duty, and where a person was considered to 

have a mental disability a legal responsibility existed on their family to provide care 

for them -  in fact, the Brehon courts could impose a duty on a kin or an individual to 

care for a person with a mental disability, and a fine could be imposed for failing to 

provide care.^  ̂ Where the mentally disabled person did not have a family to care for 

them or their family were unable to care for them, or if  they had wandered far from 

their clan and were thus without family nearby, alternative provision was made. 

Shelter was traditionally available for wanderers at convents and monasteries, and this 

shelter was also made available to people with mental disabilities. Indeed, it is 

believed that many o f  these religious institutions kept separate accommodation 

specifically for the care o f  the mentally ill, in the forni o f  hospitals and hospices 

specifically established for the provision o f  care to wayfarers; Robins cites twelfth 

century texts as indicating a practice on the part o f  Irish monasteries o f  keeping 

people with mental illness in fetters and chains -  evidence that a practice o f  keeping 

specific facilities for the insane was in place by that time.”  Despite the fact that these 

hospitals were generally very small, they nonetheless provided the main source o f  

shelter for the sick and the poor. After the Nonnan invasion o f  Ireland in 1169, and 

the invasion o f  Henry II in 1171, the Brehon law initially remained in operation 

alongside the English common law system, but ultimately fell into decline in the 17"̂  

century.^'' With the introduction o f  the Penal Laws (1558-1759) the convents and

”  Anderson, Jack, “Brehon Law ” (Limerick, Hunt M useum, 24* February 1999).
Robins, Joseph, Fools and Mad: A H istory o f  the Insane in Ireland  (Dublin: Institute o f  Public 

Adm inistration, 1986), 17.
In the twelfth century, Brehon law was formally abolished in Ireland by the Statute o f  Kilkenny 

1366. However, although English settlers were now expected to use the common law exclusively, and 
failure to do so amounted to treason, in the areas o f  the country that rem ained relatively untouched by 
British rule, the native Irish continued to use their indigenous legal system {see Anderson, Jack, 
“Brehon Law” (Limerick, Hunt M useum, 24"' February 1999)). In the seventeenth century, after the 
abolition o f  the federal clan system on which Brehon law was based (after the Treaty o f  M ellifont 
1603), Brehon law began to decline. The indigenous legal system was officially abolished in the Case 
o f  Tanistry 80 Eng. Rep. 516 (K.B. 1608) and shortly thereafter the Cromwellian invasion effected 
total English control over Ireland. In The Case o f  Tanistry 80 Eng. Rep. 516 (K.B. 1608), the validity 
o f  the native Irish custom ary law o f  inheritance was challenged. The court invented a rule o f 
recognition for pre-colonial indigenous law. The rule provided that the native laws o f  a country can 
only trump British rule “ if they are reasonable, certain, or immemorial usage and com patible with 
Crown sovereignty” (at 520). The Irish law failed to meet these criteria. See also Calvin's Case 77 Eng. 
Rep. 377, 398 p er  Lord Coke; O m ichund  v B arker 125 Eng. Rep. 1310, 1312 (Ch. 1744); Dorsett, S., 
“Since Time Immemorial: Native Title, Com mon Law and the Case o f Tanistry” , Brehon Law  Project 
Symposium 2002, 12 January 2002 and (2002) 26 M elbourne University Law Review  32; Salafia, 
V incent, “The Birth o f the Irish Law” <http://ua_tuathal.tripod.com /lllaw .htm > accessed 29 Novem ber 
2005. W hile some vestiges o f  the Brehon law certainly lingered on despite the forceful assertion o f  the 
common law, ultimately, the Act o f  Union in 1801 formally ended any enduring currency the 
traditional system may have enjoyed in Ireland up to that date. Post independence, there was a revival
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monasteries which had provided shelter to wayfarers -  many o f them people with 

mental illness -  were gradually shut down, depriving many needy people o f their only 

places o f shelter. W ith a resultant increase in vagrancy, legislation was introduced to 

provide for the establishment in every county in Ireland o f a House o f Correction, in 

which many people with mental illness were incarcerated.^^

A consequence o f the prevailing attitude towards insanity in this period -  that it was a 

product o f some kind o f moral failing in the afflicted person^^ -  was reflected in the 

treatment methods o f the day. It was thought that a mentally ill person was bereft o f 

all reason and thus was closer to an animal than to a human state o f being. Treatment 

focused on attempting to frighten or to punish the patient back to insanity. Restraints 

were frequently used, often resulting in loss o f circulation to the limbs, with the 

consequence that gangrene in the hands and feet was a common problem in the earlier 

part o f the century. Alongside restraint and physical intimidation, attendants utilised 

blood-letting; blistering o f the skin; starvation; purging and the administration o f 

drugs (including large doses o f  opium for those suffering from mania) to attempt to 

alleviate s y m p t o m s . T h e s e  were time-honoured methods for dealing with the 

mentally ill and many o f them had been practised since pre-Christian times. By the 

end o f the eighteenth century, however, the worst o f these would have been 

abandoned as the new philosophy o f ‘humane treatment’ or ‘moral treatm ent’ -  using 

gentle treatments to nurse the patient back to health -  was developed.

After the fifteenth century people with mental illness continued to be separated from 

society and kept in specialised institutions, but the philosophy underpinning the 

containment changed markedly. A new focus on humane treatment and on the 

utilisation o f a gentle regime brought about the re-conceptualisation o f mental health 

institutions as ‘asylum s’ -  places where ill people could retreat from the stresses o f

o f  interest in Brehon law. Today it is rarely adverted to in the Irish courts although in certain cases it 
has been pleaded with som e success -  see  for exam ple in relation to ancient fishing rights in M oore  v 
A ttorney-G en era l [1934] I.R, 44 and in relation to the law o f  treasure trove in W ebb v Ireland  [1988] 
IR 353.
‘’M 0 &  11 Car. 1, c4.

A ccording to Robins, under this ethic insanity w as perceived as “a matter o f  deliberate and perverse 
choice rather than the inescapable consequence o f  an ill mind” and as such w as interpreted as a 
rejection o f  the established social order -  see  Robins, Joseph, F ools an d  M ad: A H isto ry  o f  the Insane  
in Ireland  (Dublin; Institute o f  Public Administration, 1986), 24.

Jones, Kathleen, A H isto ry  o f  the M ental H ealth  Services  (London and Boston: R outledge & Kegan 
Paul, 1972), 44,
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participation in society in the hopes of achieving a cure for their symptoms through 

rest. O f course, the asylums also served the puipose of protecting society from those 

people with mental illness who might pose a danger, and the warehousing of people 

without any real hope o f effecting a cure continued. The change in approach, 

however, is significant, as it represents the gennination of a new philosophy that 

would ultimately lead to the human rights model that is applied to mental health
98regulation today.

Two cases heard before the courts in the 1760s in England influenced the introduction 

of refonns for the regulation of private madhouses. In v Turlington^^ the writ of 

habeas corpus was successfully utilised to secure the release from a private madhouse 

of a woman wrongly detained there at the instance of her husband; whereas in similar 

circumstances in /? v Clarke^^^ the habeas corpus application was unsuccessful. These 

proceedings served to arouse the interest of the public, and following some media 

attention to the conditions within private madhouses, there was considerable agitation 

for reform.'^' A House of Commons Committee investigation was conducted,'®^ and 

new legislation was introduced with the aim of preventing unwarranted detentions in 

private madhouses. In 1788 the public acknowledgment of the sufferings of King 

George III challenged existing public perceptions of mental illness as being the result 

of sin, or of possession by the Devil, and began the move towards the acceptance of 

mental illness as capable of afflicting any person, regardless of character, which led to 

renewed agitation for reforni of the insanity laws.'°^

In the meantime, reform was also apace in Ireland, with the introduction of standards 

for the care and accommodation of people with mental illness incarcerated in houses

See  generally Jones, Kathleen, A H istory  o f  the M ental H ealth  Services  (London and Boston: 
Routledge & Kegan Paul, 1972).

R V Turlington  [1761] ER 741.
R v  C larke [ \ 1 62] ER 875.
See  the extract from a January 1763 edition o f  G entlem an's M agazine, reprinted in Jones, Kathleen, 

A H istory o f  the M ental H ealth  Services  (London and Boston: R outledge & Kegan Paul, 1972), 29-30.
This investigation was cursory at best, and left many questions unanswered. See  Jones, Kathleen, A 

H istory o f  the M ental H ealth  S ervices  (London and Boston; R outledge & Kegan Paul, 1972), 30-31.
14 Geo. Ill, c 9. See Jones, Kathleen, A H istory o f  the M ental H ealth  Services  (London and Boston: 

R outledge & Kegan Paul, 1972), 31-33 for a description o f  the content o f  this legislation and an 
analysis o f  how it ultimately failed to secure its aim o f  preventing unwarranted detentions in private 
m adhouses.

See  Jones, Kathleen, A H istory o f  the M ental H ealth  S e n ’ices  (London and Boston: R outledge & 
Kegan Paul, 1972), 33-39.
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of  c o r r e c t i o n ; t h e  creation o f supplementary houses o f industry'^^ and an
1 f \ n

administrative county system o f special wards; and the establishment o f  an Office 

o f Inspector General o f Prisons to oversee standards.'^* Finally, the estate o f  Jonathan 

Swift made provision in 1745 for the establishment o f the first private mental hospital 

in Ireland -  St. Patrick’s Hospital for the Mentally 111.’°̂  The practice o f incarcerating 

people with mental illness continued into the 1 century and ultimately incarceration 

could be effected in one o f three ways:

1. Under the poor laws for penury;

2. Under the vagrancy laws for destitution; or

3. Under the penal laws for criminal acts.

Additionally, a mentally ill person who did not fall into one o f these three regimes 

could be confined in their own home as a ‘single lunatic’ (with or without medical 

care); or in a private madhouse.

The late eighteenth century had seen some notable advances in care and treatment for 

people with mental illness. The new focus on ‘moral’ or ‘hum ane’ treatment 

emphasised patients’ ‘good’ behaviour, rather than punishing ‘bad’ behaviour. 

Patients were encouraged to engage in social activities; to work (caring for livestock; 

tending a garden; knitting or sewing); to study and to join in religious worship. Drugs 

were administered but a greater emphasis was placed on the creation o f  a calming 

atmosphere and the provision o f a wholesome diet. These methods achieved greater

Geo. Ill c 5 and c 28.
'“ l l  & 12 G eo. I l l c S OI r .  stat.
''" 27  Geo, I I I c 3 9 I r .  stat.
'“ 26 Geo. Ill c 27.

Sw ift also com posed his own obituary, w hich included the fo llow ing lines on his bequeathal: “He 
gave the little W ealth he had / To build a H ouse for F ools and Mad / And sh ew ’d by one satiric Touch / 
N o nation wanted it so m uch” -  Sw ift, Jonathan, “On the Death o f  Dr. Sw ift” In B row ning, W ., The 
P oem s o f  Jonathan Swift, D .D . Vol. I ( o f  2) (London: G. B ell and Sons Ltd., 1910).

A further possib ility  existed in England: a person living near London m ight be confined in Bethlem  
H ospital, w hich w as the only public m adhouse. The Bethlem  R oyal Hospital was founded in London in 
1247, and operated under the auspices o f  the Order o f  St. Mary o f  Bethlehem . It cam e under State 
control from 1375 onwards, and was granted a charter on 13 January 1547 thus ceding control to the 
City o f  London. From 1557 onwards managem ent o f  Bethlem  was vested with the Blackfriars 
Bridew ell, until the establishm ent o f  the National Health Service in 1948. It is from the name o f  this 
hospital that the English language developed the word ‘bedlam ’, meaning m ayhem  or chaos. There was 
no public madhouse in Ireland until 1745. See  Jones, Kathleen, A H istory o f  the M ental H ealth  Services 
(London and Boston: R outledge & Kegan Paul, 1972), 11-12.
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success than the traditional castigatory measures, and soon came to replace the older 

ways -  many o f the principles o f moral treatment o f the insane worked out in the late 

eighteenth and early nineteenth centuries still infonn mental health treatment tod ay .'"

The first mention o f ‘curing’ people with mental illness, rather than simply

‘containing’ them, had been in the late 16*’’ century when the vagrancy laws were

revised to include for the first time, alongside the traditional policies o f ‘detaining’,
112‘restraining’, and ‘managing’ vagrants, the new object o f ‘curing’ lunatics. Mark 

Finnane characterises this change as an attempt to ‘rebrand’ the existing 

administrative regime for the incarceration o f lunatics as a beneficent fonn o f social 

hygiene rather than a system for managing the destitute and the crim inal”  ̂ - the 

reality was that more often than not the places o f detention for lunatics continued to 

be gaols or bridewells, and curative treatment was generally non-existent."''

By the late 18"’ century however, refomi efforts were focussed on the provision o f “a 

new type o f institution where pauper and criminal lunatics could be treated as insane 

persons, and not primarily as paupers or criminals.” "^ Finnane states that “ ...in  the 

decades following the Union and preceding the Famine, the country’s character was 

transformed by new social institutions.” "^ In 1821 the myriad o f various mental 

health laws were consolidated into one document, the Lunacy (Ireland) Act 1821,"’ 

which divided Ireland into districts and empowered the Lord Lieutenant to establish 

district asylums. The proliferation o f private asylums in the first half o f the century 

led to the enactment o f the Private Lunatic Asylums (Ireland) Act 1842 to regulate the 

standards in the private sector. The 1842 Act was detailed in its regulation of 

admission and detention to a private asylum:

See  Jones, Kathleen, A H istory o f  the M ental H ealth  Services  (London and Boston: R outledge & 
Kegan Paul, 1972), 25-39.
” M 7 G e o . II, C.5.

Finnane, Mark, Insanity an d  the insane in post-fam ine Ire lan d  (London: Croom Helm , 1981), 22.
Jones, Kathleen, A H istory o f  the M ental H ealth  Services  (London and Boston: R outledge & Kegan  

Paul, 1972), 26. Thus in the early 19* century large district lunatic asylum s were constructed 
throughout the country (see  Jones, Kathleen, A H istory  o f  the M ental H ealth  Services (London and 
Boston: Routledge & Kegan Paul, 1972), 57) and by the turn o f  the century the population o f  these 
lunatic asylum s had more than doubled and 0.05%  o f  the population was in a district lunatic asylum  
{see  W alsh, Derm ot, “M ental Health Policy D evelopm ents in Ireland” (1987) 33 (2) In ternational 
Journal o f  S ocia l P sych ia try  111, 111).

Jones, Kathleen, A H istory  o f  the M ental H ealth  Services  (London and Boston: R outledge & Kegan  
Paul, 1972), 57.

Finnane, Mark, Insanity an d  the insane in p o s t fa m in e  Ire lan d  (London: Croom Helm , 1981), 14.
' Lunacy (Ireland) A ct 1821 (1 & 2 Geo. IV, c 33).
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1. A person could only be admitted on the making o f  an order by a relative or 

friend, which was supported by a certificate signed by two physicians, 

surgeons or apothecaries, who had independently examined the patient;

2. The patient could be detained on an ongoing basis, on foot o f  a second 

certificate signed by two physicians, surgeons or apothecaries; and

3. Record keeping on patients was compulsory."*

The requirement o f  two medical certificates for admission to a private asylum, in 

contrast to the single certificate required for admission to the public lunatic asylum, 

was intended to combat abuse o f  the mentally ill. However, O ’Neill describes these 

private lunatic asylums as places with “an infamous reputation” for facilitating 

unscrupulous relatives in profiting out o f  the mental illness o f  a wealthy person, 

which reputation continued notwithstanding the new requirements."^

The Central Criminal Lunatic Asylum  Act 1845,'^° enacted as part o f  the

comprehensive reform o f the criminal law on insanity following the controversial 
121M ’Naghten Case, extended the licensing powers o f  the Lord Chancellor to public 

asylums, and empowered the Lord Lieutenant to appoint Inspectors o f  Lunatics to 

take over the functions o f  the Inspectors General o f  Prisons with respect to lunatic 

asylums. However, O ’Neill cites inspectors’ reports o f  the time as showing evidence 

o f  continued abuse, with a lack o f  diligence evident on the part o f  those signing the

See Kelly, Brendan D., “Mental Health Law in Ireland, 1821 to 1902; Building the Asylums” (2008) 
76 Medico-Legal Journal 18, 22 <http://www.medico-legalsociety.org.uk/articles/mental_health_ 
ireland_l .pdf> accessed 20 January 2011.

O ’Neill, Anne-Marie, Irish Mental Health Law  (Dublin; Firstlaw, 2005), 11. O ’Neill attributes the 
poor reputation of the private lunatic asylums to the fact that the Lord Chancellor’s licenses were easily 
obtained and inspectors were notoriously lenient {see O ’Neill, Anne-Marie, Irish Mental Health Law 
(Dublin; Firstlaw, 2005), 9).

The Central Criminal Lunatic Asylum Act 1945 had the primary aim o f establishing a special 
asylum specifically for the detention o f the criminally insane. The hospital opened in 1850 and 
continues in existence today, under the new title of the Central Mental Hospital, Dundrum (hereafter 
‘the CM H’). While the CMH still provides a predominantly forensic psychiatry service, it also provides 
some general psychiatry services for the most seriously ill mental patients.

M ’Naghten (1843) 8 E.R. 718. The facts of the case were that Daniel M ’Naghten murdered the 
Prime Minister’s secretary Edward Drummond, having mistaken him for the Prime Minister Edward 
Peel. Claiming to have acted on the instructions of the Tory party, and to have been followed by 
Catholic spies, M ’Naghten was found guilty but insane. The House of Lords judgment in the case 
formed the substance o f the criminal law defence o f insanity in England until the 1960s (Criminal 
Procedure (Insanity) Act 1964, now replaced by the Criminal Procedure (Insanity and Unfitness to 
Plead) Act 1991) and in Ireland until 2006 (Criminal Law (Insanity) Act 2006).
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committals o f  dangerous l u n a t i c s . F r o m  this time on, annual reports o f  the 

Inspector o f  Mental Hospitals were published, describing the general state and 

Utilisation o f  the asylums and the psychiatric care provided therein. Further reform 

was undertaken in the Lunacy Act 1867, which required the signing by a dispensary 

medical officer o f  a certificate evidencing a person’s derangement and dangerousness 

prior to that person’s indictment as a dangerous lunatic, and simplifying the system in 

place for the discharge o f  dangerous lunatics.

There followed several housekeeping provisions in mental health law in the late 

ISOOs'̂ "* but while further lunacy care refomi legislation was passed in England in 

1890 these reforms were not enacted in I r e l a n d . I n  1891 a comm ission established 

by the Lord Lieutenant reviewed the English legislation and made recommendations 

for change in Ireland, including the introduction o f  the concept o f  voluntary 

admission; stricter rules on the medical certificates;'^^ and stricter regulation o f  

admissions on the grounds o f  dangerousness, but these recommendations were never 

implemented.'^’ Essentially, the system, as it stood after the 1867 refonns, formed the

O ’Neill, Anne-M arie, /m / i  M ental Health Law  (Dublin: Firstlaw, 2005), 11.
Brennan, Damien, “A consideration o f  the social trajectory o f psychiatric nursing in Ireland” (2004)

11 Journal o f  Psychiatric and M ental Health Nursing  497, 498.
The Lunacy Asylums (Ireland) Act 1875 authorised the adm ission o f  private paying patients to the 

district asylums for the first time, and between 1875 and 1884 several further provisions were enacted 
to perm it the movement o f  prisoners between prisons and asylums and to legislative for the special 
verdict o f  ‘guilty but insane’ developed by the common law {see 38 & 39 Vic., c,67; 46 & 47 Vic., 
C.38; 47 & 48 Vic., c.64). In 1885 the General Rules for the G overnm ent o f  District Asylum s stipulated 
and prescribed procedures for most aspects o f  the asylum s (including m anagem ent structures; 
adm ission procedures; and daily routines) {see Lord Lieutenant, General Rules fo r  the Government o f  
D istrict Asylums, 1885). The 1885 General Rules inform ed psychiatric nursing training in Ireland up 
until the 1980s {see Brennan, Damien, “A consideration o f the social trajectory o f  psychiatric nursing 
in Ireland” (2004) 11 Journal o f  Psychiatric and M ental Health Nursing  497, 498). Finally, the Local 
Governm ent Act 1898 introduced a new adm inistrative system enabling county councils to make 
regulations regarding the governm ent and managem ent o f  asylums, as well as the adm ission, detention 
and discharge o f patients, and conditions as to the paym ent and accom m odation for private patients 
(county councils were made responsible for local asylums).

Jones, Kathleen, A H isto iy o f  the M ental Health Services (London and Boston: Routledge & Kegan 
Paul, 1972), 181.

It was recom m ended that the medical practitioner should clearly distinguish in the certificate 
between information told to him by the patient’s family and inform ation gleaned from his own 
observations o f  the patient.

O ’Neill, Anne-M arie., Irish M ental Health Law  (Dublin: Firstlaw, 2005), 12. There were also three 
reports on mental health services between 1906 and 1910. The Royal Com m ission on the Care and 
Control o f  the Feeble M inded (1908) recom m ended the abandonm ent o f  the term s ‘lunatic’ and 
‘asylum ’ -  the new terms ‘patient’ and ‘hospital’ were to be adopted although the titles o f  official 
offices etc. continued to contain the old language (e.g. Inspectors o f  Lunacy); the Vice-Regal 
Com m ission on Poor Law Reform in Ireland (1906) recom m ended the transfer o f all insane persons in 
the w orkhouse system into public asylums (m otivated by financial reasons); and the Royal
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stmcture which was to remain in force until the enactment o f the Mental Treatment 

Act 1945.

From the mid-point o f the nineteenth century onwards, the focus o f mental health 

regulation had shifted more firmly towards the provision o f cures for mental illness 

and the focus o f mental health regulation had been incorporating this medicalisation 

o f mental health care into the legal regime. From here onward, mental health became 

the realm o f the hospital rather than the asylum. This development became even more 

pronounced in the second half o f the twentieth century, with significant advances in 

medical understanding o f mental illness as a result o f new diagnostic technologies, 

and the development o f new medications capable o f lessening and even curing 

symptoms. Whereas previous systems for the care o f people with mental illness -  

whether focussed on containment exclusively, or on humane care within an asylum 

model -  could in reality offer little more than attentive nursing care, the new approach 

promised a scientific model that aimed to treat and to cure mental illness. This new 

medical model was most finnly established after the invention o f powerful diagnostic 

tools that enabled scientists to study the operation o f the brain in ways that were 

previously impossible, and the development o f anti-psychotic and anti-depressant 

m edications.’ *̂

With the establishment o f the Irish Free State in 1922, the powers vested in the Lord 

Lieutenant with respect to the trial and custody o f offenders with mental illness were 

transferred to the Minister for Justice while the Minister for Local Government 

assumed responsibility for public health services and poor relief and a restructuring o f 

the systems o f general hospitals and workhouses was undertaken. County homes; 

county hospitals; district hospitals; and fever hospitals were established. The Local 

Government Act 1925 provided that lunatic asylums were to be renamed ‘mental 

hospitals’, the name that continues to be applied t o d a y . T h e  institutions themselves, 

however, were not reformed, although a single Inspector o f Mental Hospitals was 

appointed. In 1927 the Report o f the Commission on the Relief o f the Sick and

C om m ission on the Poor Law and R elie f o f  D istress (1909) reiterated the findings o f  the 1906 
C om m ission.

See  generallv O ’N eill, Anne-M arie, Irish M ental H ealth  L aw  (Dublin: Firstlaw, 2005), Chapter 1, 
an d  Bartlett, Peter, and Sandland, Ralph, M ental H ealth  Law : P o licy  an d  P ra c tice  ed. (Oxford: 
Oxford U niversity Press, 2007), Chapter 1.
1 "70

Local Governm ent A ct 1925, s 79.
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Destitute Poor including the Insane Poor attempted to highlight overcrowding and 

lack o f appropriate facilities for children with intellectual disabilities who were being 

cared for in the ‘county hom es’ (an infomial title which had come to be used for the 

fonner workhouses).'^*’ The Commission recommended the establishment o f auxiliary 

mental hospitals and specialised institutions for children with intellectual disabilities; 

outpatient services for mental health treatment; the cessation o f the practice of 

admitting people as ‘dangerous lunatics’ in inappropriate circumstances; and the 

introduction o f a new legislative regime for mental health treatment, but these 

recommendations languished thanks to pressing concerns in other sectors o f the health 

service (particularly the ongoing battle with tuberculosis infections) and severe 

economic depression exacerbated by the isolationist economic policy o f the time.'^' 

In the latter half o f the 1930s however, plans to introduce a system o f universal health 

care in part bolstered by the success o f the Hospitals Sweepstakes led to reforms in 

mental health law also.'^^ Concerns about the standards o f treatment provided within 

the asylum system, and about the lack o f more formal mechanisms for the provision 

o f treatment to patients on a voluntary basis (which it was felt was leading to an 

explosion in the numbers o f involuntary patients, many o f whom did not require to be 

fomially committed), became increasingly pressing after the turn o f the century.

The Mental Treatment Act 1945 “aimed to address legislative deficiencies in Irish 

mental health law and to strengthen the delivery o f appropriate care to individuals 

with mental illness” .'^"' The 1945 Act established ‘mental treatment centres’, a n d  

regulated the admission and detention o f patients either as ‘voluntary’ or ‘involuntary’ 

(classified as ‘temporary’ or ‘person o f unsound m ind’) patients, and their medical 

treatment while they were d e t a i n e d . A  voluntary patient was a patient who had

C om m ission for the R elie f o f  the Sick and Destitute Poor including the Insane Poor, R eport o f  the 
C om m ission on the R e lie f  o f  the S ick an d  D estitu te  P o o r  including the Insane P o o r  (Dublin: Stationery 
O ffice, 1927).

See  O ’N eill, Anne-M arie, Irish M ental H ealth  L aw  (Dublin: Firstlaw, 2005), Chapter I.
K elly , Brendan D ., “The M ental Treatment A ct 1945 in Ireland: An Historical Enquiry” (2008) 19 

H isto ry  o f  P sych ia try  47 , 49.
See  the detailed account o f  the various calls for reform from 1827 to the late 1930s in K elly, 

Brendan D ., “The Mental Treatment A ct 1945 in Ireland: A n Historical Enquiry” (2008) 19 H istory o f  
P sych ia try  47 , 52-56.

K elly, Brendan D ., “The M ental Treatment A ct 1945 in Ireland: An Historical Enquiry” (2008) 19 
H istory  o f  P sych ia try  47, 55.

M ental Treatment A ct 1945, pt V.
M ental Treatment Act 1945, pt X IV. A patient could be admitted on a voluntary basis where they 

consented to the adm ission (s 190); on a temporary basis w here the adm ission was involuntary and the
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consented to their admission and was not compulsorily d e t a i n e d . A n  involuntary 

patient was a patient admitted against their will following the making o f  an 

application for a ‘recommendation for reception’. The application for the 

recommendation was usually made by a concerned relative. The recommendation for 

reception was then made to the mental hospital by an authorised medical offer,
138usually a GP. There was no requirement to certify the existence o f a specified 

mental illness or a specified diagnosis; all that was required was a certification the 

person was ‘o f unsound m ind’ and was in need o f admission. An admission (whether 

voluntary or involuntary) would last for as long as it was deemed necessary, and the 

existence o f a continuing need for the admission was to be monitored by the treating
1 -JQ

psychiatrist. The Act contained only spare provisions dealing with the

administration o f treatment -  there was a general duty on mental hospitals to provide 

treatment and to refrain from ill treatment or neglect o f p a t i e n t s ; t h e  necessity o f 

treatment was a component o f the requirement for involuntary admissions;''^' and 

seclusion and restraint were only to be administered where necessary in order to 

provide treatment or to prevent h ann .’"'̂

The 1945 Act provided for very limited mechanisms for the review of admission, 

detention and treatment decisions. Under s 240 the Inspector o f Mental Hospitals was 

required to review any involuntary detentions where he had reason to doubt their 

propriety.'"*^ A third party could initiate a procedure whereby the Minister for Health 

could appoint two medical practitioners to review a patient and report on the necessity 

for their d e t e n t i o n . T h e  patient themselves, and the original application for the 

recommendation for reception, could complain to the Inspector o f Mental Hospitals,

detention was expected to be o f  less than six m onths’ duration (s 163); or as a ‘person o f  unsound 
m ind’ where the adm ission was involuntary and the detention w as expected to be o f  greater than six  
m onths’ duration (s 185).

M ental Treatment A ct 1945, s 3.
M ental Treatment A ct 1945, ss 162, 184, and 185.
M ental Treatment A ct 1945, s 189.
M ental Treatment Act 1945, s l9 .  See also ss 253.
The Mental Treatment A ct 1945, ss 184, 185, and 208. Ss 184 and 185 made it a requirement for 

adm ission as a temporary chargeable or private patients that the patient requires “at least six m onths’ 
preventive and curative treatment.” Finally, s 208 provided for the removal o f  a patient to another 
hospital for specialised  treatment that is not available in the hospital in w hich they are currently 
receiving treatment. In respect o f  voluntary patients, s 192 provided that a person “m ay” be received as 
a voluntary patient in a mental hospital and “treated therein.”

M ental Treatment A ct 1945, s263.
Mental Treatment A ct 1945, ss 222 and 240.

''''' Mental Treatment A ct 1945, s 222.
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the relevant Health Board (now the HSE), or the President of the High Court upon the 

extension of a patient’s detention.'"'^ Finally, patients could correspond with the 

Minister for Health and Children; the President of the High Court; the relevant Health 

Board; or, if applicable, the Registrar of Wards of Court, and this correspondence was 

to be forwarded u n o p e n e d . N o n e  of these provisions, however, provide for an 

independent and automatic review of detention by a forum with the power to order the 

release of an improperly detained patient. In reality the most powerful means by 

which a patient could challenge admission, detention, or treatment decisions made by 

the medical professionals with responsibility for them was for him to institute habeas 

corpus proceedings under Article 40 of the Constitution, or to take administrative 

judicial review proceedings seeking to quash those decisions on illegality or 

unreasonableness g r o u n d s . T h e  most influential Htigation taken in respect of the 

1945 Act -  the cases of In Re Philip Clarke'^^ and Croke v Smith^"^  ̂ ~ were both 

habeus corpus applications challenging compulsory detentions under the Act. In these 

cases the courts adopted a conservative paternalist approach to the interpretation of 

patients’ constitutional and human rights when they come into contact with the mental 

health law regime. This approach operated as a brake on any kind of sustained judicial 

scrutiny of the impact of the coercive powers contained in the legislation on patients’ 

rights.'^'’ As a result, while the 1945 Act’s provisions were considered forward 

thinking at the time of its enactment, they had by the mid-1990s come to be regarded 

as outmoded and no longer in keeping with contemporary European human rights 

ideologies. Webb has described criticism of the 1945 Act as focussing on two areas in 

particular;

[t]he existing laws have for many years been seen to be inadequate, 
particularly in relation to protection of the individual’s rights to freedom, and 
in recourse to judicial-type review of mental treatment orders which restrict 
that freedom.'^’

M ental Treatment Act 1945, s 189.
M ental Treatment Act 1945, s 241.
K eys, Mary “Challenging the Lawfulness o f  Psychiatric D etention under Habeas Corpus in Ireland” 

(2002) 24 D ublin U niversity  L aw  Journal 26.
/n  R e P hilip  C larke  [1950] IR 235.
C roke V Smith [199S]  1 IR 101 (Suprem e Court); (1995) lEH C 6 (31 July 1995), Budd J.
See the discussion below  at §§ 3.6; 2.7; 3.8 and at §§ 5.2 and 5.3.
W ebb, M ., et al, “Com m ents from an Adult Psychiatric Service on the Mental Health B ill 1999”

(2000) 6 M edico -L ega lJou rn a l o f  Ire lan d  14.
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The trajectory o f mental health law provisions to this point had seen the ethos o f 

mental health law move from containment, to asylum, to cure; but it had at all times 

maintained a core policy o f incarceration o f people with mental illness. The changing 

perceptions o f the nature o f mental illness, together with a growing awareness o f the 

potential for abuses within the mental health system, had led first to the 

reconceptualisation o f mental health institutions as ‘asylum s’ rather than as places o f 

confinement for the morally deficient or the dangerous, and later to the medicalisation 

o f the asylums so that they became ‘hospitals’. Legal regulation o f  mental health 

accordingly had progressed from a model focussed on the organisation and 

administrative aspects o f incarceration prior to the 17*'’ century; to the monitoring of 

standards within institutions in the 17'*̂ , 18'^, and 19'*’ centuries; to the introduction o f 

a legal framework for the provision o f mental health treatment in the 20*'’ century. By 

the mid-point o f the 20*'’ century, with the advent o f the United Nations and the 

Council o f Europe and the extensive human rights protections these institutions 

promoted, a new approach to mental health regulation was adopted. The new 

philosophy emphasised minimising interference with a person’s freedom o f action, 

and as such clashed significantly with the previous policies. The admission and 

treatment provisions in the mental health law came to be seen as heavy-handed and 

overly invasive, and in the new human rights era the 1945 Act seemed an outmoded 

product o f older, now disfavoured, philosophies.

The process o f reforming the 1945 Act, however, proved to be a protracted one. A 

number o f reports and inquiries from the mid 1960s onwards called for a move to a 

community-based approach to the provision o f mental health care, and reform o f the 

mental health law regime to encourage a move away from the institutional model of 

mental health care, but progress in that direction was painstakingly slow.'^^ W alsh has 

suggested that the reluctance to close the large institutions that had traditionally 

provided the bulk o f mental health services was attributable to a desire to preserve the 

employment they contributed to their local economies.

See for example the Commission o f  Inquiry into Mental Illness 1966 (Dublin: The Stationery Office, 
1966); Department o f  Health, The Psychiatric Services -  Planning For The Future (Dublin: The 
Stationery Office, 1984); Department o f  Health, Shaping A Healthier Future: A Strategy fo r  Effective 
H ealthcare in the 1990s (Dublin: The Stationery Office, 1987) and Department o f  Health, Equality and  
Fairness: A Health System fo r  You (Dublin; The Stationery Office, 2001).

Walsh, Dermot, “Mental Health Policy Developments in Ireland” (1987) 33 (2) International 
Journal o f  Social Psychiatry 111,
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The Mental Treatment Act 1961 amended and extended the 1945 Act. It made certain 

changes to the manner in which the various categories o f patient (chargeable, 

temporary, and voluntary) were to be funded within the health service and also made 

various housekeeping amendments in respect o f budgeting and remuneration aspects 

o f the 1945 Act. Additionally, the 1961 Act made the following changes o f interest to 

the 1945 Act:

1. The power to extend the period o f detention o f a temporary patient was 

transferred from the Minister for Health to the Chief Medical Officer o f the 

institution in which the patient was detained;

2. Certain functions regarding the discharge o f patients were transferred to the 

resident medical superintendent o f the mental hospital, whereas under the 

1945 Act these functions had resided in the mental hospital authority (meaning 

the relevant health board);

3. The voluntary patient provisions in s 160(3) o f the 1945 Act were restricted in 

application to children only;'^^

4. Arrangements for the after-care o f patients could now be made with the 

consent o f the Minister for Health,'^’ and the M inister could authorise the 

payment of patients for work done within mental hospitals;'^* and

5. The title o f the State’s forensic mental hospital, ‘the Central Criminal Lunatic 

Asylum, Dundrum’ was changed to ‘the Central Mental Hospital’, the name 

by which it continues to be known today.

By the mid-1990s the failures o f the 1945 Act had come to be widely accepted, 

particularly in terms o f compliance with Ireland’s obligations under the European 

Convention on Human Rights, which had been ratified in 1953.’ *̂̂ In April 1992 a

' ‘̂'M ental Treatment Act, 1961, s 17.
M ental Treatment Act, 1961, ss 26, 28, 29 and 30.
M ental Treatment Act, 1961, s 19.

' M ental Treatment Act, 1961, s 3 1.
M ental Treatment Act, 1961, s3.
M ental Treatment Act, 1961, s39.
In 1981 the Health (M ental Services) B ill 1981 w as proposed to adopt a new focus on the human 

rights o f  patients and to introduce review tribunals and limited provisions on consent to treatment. 
M any o f  the provisions that w ould ultimately be introduced in the M H A 2001 were foreshadowed in 
this legislation, but w hile the bill w as passed as the Health (M ental Services) Act 1981 no ministerial
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private m em ber’s bill was placed before the Oireachtas by introducing a proposed 

new mental health law framework. Containing many similar provisions to the 

abandoned 1981 legislation, the Mental Treatment (Amendment) Bill 1992 proposed 

to introduce review tribunals and to abolish the provisions in the 1945 Act restricting 

the circumstances in which patients could take civil action challenging decisions 

made under the mental health regime. The bill was defeated in the Dail in M ay 

1992'^' with Ivor Callely TD commenting that:

The Bill really addresses only two issues, medical certification for temporary 
reception orders and the establishment o f mental health review bodies. Any 
new legislation must go a great deal further. I already covered the changing 
trends in psychiatric services, particularly since the introduction o f Planning 
for the Future, and we must now introduce the necessary legislation which will 
cover the providers o f services and the patients as well as many other 
proposed developments and the changing trends in the psychiatric services.

In a similar vein, Brian Lenihan TD commented that:

The Government are detennined to avoid a repetition o f the failed attempt to 
bring into operation new mental treatment legislation which occurred 
following the enactment o f the Health (Mental Services) Act, 1981. They are 
also conscious o f the need to achieve broad consensus on safeguarding the 
rights o f detained patients and future development o f the psychiatric services. 
In relation to the former, it is important to ensure that proposed legislation will 
fully comply with this country's obligations under the European Convention

commencement order was ever signed to bring the act into force, and the Act was ultimately repealed 
by the MHA 2001. The full text o f  the Health (Mental Services) Act 1981 (No. 17 o f  1981) 
<http://www.irishstatutebook.ie/1981/en/act/pub/0017/index.html> accessed 23 January 2011.

For the passage o f  the Mental Treatment (Amendment) Bill 1992, and the Dail debates on its 
contents, see  Debates o f  the Houses o f  the Oireachtas (Dail Debates) Vol. 418 No. 6, Mental Treatment 
(Amendment) Bill, 1992: First Stage (9 April 1992)
<http://debates.oireachtas.ie/dail/1992/04/09/00004.asp> accessed 23 January 2011; Debates o f  the 

Houses o f  the Oireachtas (Dail Debates) Vol. 418 No. 7, Private Members' Business. - Mental 
Treatment (Amendment) Bill, 1992: Second Stage (28 April 1992)
<http://debates.oireachtas.ie/dail/1992/04/28/00015.asp> accessed 23 January 2011; Debates o f  the 
Houses o f  the Oireachtas (Dail Debates) Vol. 418 No. 8, Private M embers' Business. - Mental 
Treatment (Amendment) Bill, 1992: Second Stage Resumed  (29 April 1992)
<http://debates.oireachtas.ie/dail/1992/04/29/00016.asp> accessed 23 January 2011; Debates o f  the 
Houses o f  the Oireachtas (Dail Debates) Vol. 419 No. 1, Private M embers' Business. - Mental 
Treatment (Amendment) Bill, 1992: Second Stage Resumed (5 May 1992)
<http://debates.oireachtas.ie/dail/1992/04/29/00018.asp> accessed 23 January 2011; and Debates o f  the 
Houses o f  the Oireachtas (Dail Debates) Vol. 419 No. 2, Private M embers' Business. - Mental 
Treatment (Amendment) Bill, 1992: Second Stage Resumed  (6 May 1992) 
<http://debates.oireachtas.ie/dail/1992/04/29/000I9.asp> accessed 23 January 2011.

Callely, Ivor, Debates o f  the Houses o f  the Oireachtas (Dail Debates) Vol. 419 No. 2, Private  
Members' Business. - Mental Treatment (Amendment) Bill. 1992: Second Stage Resumed  (6 May 
1992), 526-527 <http://debates.oireachtas.ie/dail/1992/04/29/00019.asp> accessed 23 January 2011.
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for Protection o f Human Rights and Fundamental Freedoms and the 
International Covenant on Civil and Political Rights under the auspices o f the 
United Nations. While the provisions o f the proposed Mental Treatment 
(Amendment) Bill, 1992, mark an improvement in the rights o f detained 
patients, they would not in fact completely satisfy this country's international 
obligations under international law. It is clear therefore that the approach 
agreed by Government to introduce new mental health legislation offers the 
most practical and open method to ensure our psychiatric services are 
developed to meet the needs o f the mentally ill into the next century.

Following the debates on the Mental Treatment (Amendment) Bill 1992 a Green 

Paper on Mental Health was published in June 1992.'^“’ The Green Paper on Mental 

Health fonnally acknowledged that the provisions o f the 1945 Act did not comply 

with Ireland’s obligations under the ECHR.'^^ Many specific areas o f the 1945 Act 

had come to be identified as problematic in respect o f the State’s obligations under 

the ECHR, the most pressing among them being the provisions dealing with 

compulsory detention o f a person in a mental hospital. Specifically, the following 

areas were o f most concern:

(a) There was no provision for independent review o f a decision to detain a 

person;

(b) The provisions on compulsory civil commitment did not provide any 

automatic independent review o f the appropriateness o f a patient’s continued 

detention once a retention order had been made; and

(c) The provisions which outlined the criteria for the detention o f mentally 

disordered persons were too broad and vague in their scope to be compliant 

with the strict requirements o f ECtHR jurisprudence.'^^

The purpose o f the Green Paper was twofold: to review progress on the
1

implementation o f the Planning for the Future Report from 1984, and to invite

Lenihan, Brian, Debates o f  the H ouses o f  the Oireachtas (D ail Debates) V ol. 419  N o. 2 , P riva te  
M em bers' Business. - M ental Treatm ent (Amendm ent) Bill, 1992: S econ d  S tage R esum ed  (6 M ay 
1992), 531 <http://debates.oireachtas.ie/dail/1992/04/29/00019.asp> accessed  23 January 2011.

Department o f  Health, G reen P a p er on M ental H ealth  (Dublin: Governm ent Publications 
O ffice ,1992) Pn. 8918.

Department o f  Health, G reen P a p er on M ental H ealth  (Dublin; Governm ent Publications O ffice, 
1992) Pn. 8918.

These arc the problematic areas o f  the 1945 Act as identified in C rake  v Smith  [1994] 3 IR 529; 
Unreported, Supreme Court, 31 July 1996.
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submissions on refomi of the Mental Treatment Act 1945. In particular, submissions 

on a new regime for the involuntary detention of mental patients were sought, 

specifically on:

(a) A new definition of the criteria for detention which would accord with the 

United Nations (UN) Mental Illness Principles;'^*

(b) A new definition of mental disorder;

(c) Appropriate places for detention;

(d) Systems for the regulation of consent to mental health treatments and of 

treatment without consent; and

(e) A system of review of the decision to detain.

One hundred submissions were received, and agreement was unanimous that a human 

rights approach to mental health regulation was the correct approach to adopt.

Two years after the publication of the Green Paper on Mental Health, the 

shortcomings of the 1945 Act were the subject of constitutional challenge in Croke v 

S m i t h Along with a habeas corpus application, the applicant argued that the 

provisions of the 1945 Act violated his constitutional rights under Article 40.4.1 (the 

right to liberty); Article 40.3.1 (personal rights); and Article 38 (due process of law) 

of the Irish Constitution. The habeas corpus application was dismissed as no 

violations of the 1945 Act were found, and, while no violations of the Constitution 

were found on the facts, the case was subsequently deemed admissible before the 

ECtHR and a friendly settlement was reached in November 2000.’^̂  This is not 

surprising given the Green Paper on Mental Health’s earlier acknowledgment o f the

Department o f  Health Report o f  the Study Group on the D evelopm ent o f  the Psychiatric Services, 
P lanning fo r  the F uture  (Dublin: Governm ent Publications O ffice , 1984) Pn. 3001.

United Nations, P rin cip les f o r  the P ro tection  o f  P ersons w ith M ental Illness an d  the Im provem ent o f  
M ental H ealth  C are  (N ew  York: United N ations Secretariat Centre for Human Rights, 1991); (1991)  
G.A. Res. 119, U .N . GAOR, 46*  Sess., U .N . D oc. A /46 /49 , Supp. N o. 49 , Annex, 188-92.

Department o f  Health, G reen P a p er  on M ental H ealth  (Dublin: Governm ent Publications O ffice, 
1992) Pn. 8918.

Department o f  Health, White P aper: A N ew  M ental H ealth  A ct (Dublin: Governm ent Publications 
O ffice, 1995) Pn. 1824, at 6.

C roke  v Smith  [1998] 1 IR 101 (Supreme Court); (1995) lEH C 6 (31 July 1995), Budd J. See more 
detailed discussed at § 3 .6  below .

C roke  V Ire lan d  Application N o. 3326/96 , Judgment (Striking Out) Strasbourg, D ecem ber 21, 2000. 
See  Keys, Mary “C hallenging the Lawfulness o f  Psychiatric Detention under Habeas Corpus in 
Ireland” (2002) 24 D ublin  U niversity  L aw  Journal 26 and O ’N eill, Anne-M arie, Irish M ental H ealth  
L aw  (Dublin: FirstLaw, 2005) at 141.
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1945 A ct’s non-compliance with the ECHR. At this point however, the reform 

process had stalled somewhat, and the Croke case served as an impetus to jum p start 

the refonn process once again.

In the same year, s 207 o f the 1945 Act was the subject o f a constitutional challenge 

in R T  V The D irector o f  the Central Mental Hospital}''^ The applicant argued (a) that 

his detention in the Central Mental Hospital was unlawful; and alternatively, (b) that s 

207 o f the 1945 Act was unconstitutional having regard to the provisions o f Article 

40.4.1 (the right to liberty) o f the Constitution. Costello P in the High Court found 

against the applicant on the first argument, and held that his detention had been 

effected in accordance with the procedure proscribed by the 1945 Act and was 

accordingly lawful. The applicant was however successful in respect o f his second 

argument. Costello P adopted the concerns o f the Green Paper on Mental Health in 

respect o f s 207 and additionally expressed further criticisms o f the potential for the 

use o f  s 207 to circumvent the protections inherent in the criminal process and the 

lack o f safeguards providing for review o f s 207 d e t e n t i o n s . T h e  Court ultimately 

found that:

The defects in this section are such that there are no adequate safeguards 
against abuse or error both in the making o f the transfer order, and in the 
continuance o f the indefinite detention which is pennitted by the section. 
These defects, not only mean that the section falls far short o f internationally 
accepted standards but, in my opinion, render the section unconstitutional 
because they mean that the State has failed adequately to protect the right to 
liberty o f temporary patients.

An additional concern in relation to the constitutionality o f the 1945 Act is 

demonstrated in the decision in Blehein v Minister fo r  H e a l t h . In that case, Denham 

J in the Supreme Court upheld the decision o f Carroll J in the High Court that s 260 o f 

the 1945 Act was unconstitutional. S 260 placed restrictions on the right o f a patient 

detained under the 1945 Act to litigate civil proceedings in relation to any act done 

under the Act. The patient was required to seek the leave o f the High Court to litigate

R T v  D irec to r o f  the C en tral M ental H ospita l [1995] 2 ILRM 354; [1995] 2 IR 65.
R T  V D irec to r o f  the C en tral M ental H osp ita l [1995] 2 ILRM 354; [1995] 2 IR 65, at 79-80.
R T  V D irec to r o f  the C en tral M ental H osp ita l [1995] 2 ILRM 354; [1995] 2 IR 65, at 81.
Blehein  v M inister fo r  H ealth  an d  Children  [2004] lEHC 374; [2004] 3 IR 610 (H igh Court, Carroll 

J), and B lehein  v M inister f o r  H ealth  an d  Children  [2008] lESC  40; [2009] 1 IR 275; [2008] 2 ILRM  
401 (Supreme Court, Denham J).
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proceedings, and leave could only be granted where the Court was satisfied that there 

were “substantial grounds” for contending that the person against whom the 

proceedings were to be brought had acted in bad faith or without reasonable care. 

Denham J approved of the High Court’s finding that while a restriction on the right to 

litigate could be justified in certain circumstances, that in this instance the limitation 

of the High Court’s assessment of the application for leave to litigate to the two 

grounds of ‘bad faith’ or ‘without reasonable care’ amounted to an unreasonable and 

disproportionate interference with the applicant’s rights under Articles 6 and 34 of the 

Constitution.'^^

The year after R T v The Director o f  the Central Mental Hospital, and the first Croke 

case, the government published the White Paper: A New Mental Health Act'^* 

detailing its proposed reforms of the mental health law. These included new criteria 

for involuntary admission, detention and treatment; the establishment of a Mental 

Health Review Board; reform of the system of inspection of mental health facilities; 

refonn of the law on consent to mental health treatment; refonn of the law on 

seclusion and restraint; and most significantly a system of review of detentions under 

mental health law. The White Paper ultimately evolved into the MHA 2001 which 

forms the backbone of the current mental health law regime in Ireland.

1.4.2 Contemporary  Menta l  Health Regulation in Ireland: A Human Rights 

Approach

The contemporary legislation providing for compulsory civil committal and treatment 

frameworks, and mechanisms for review of detention and treatment decisions made 

within that framework, is contained in the MHA 2001. There is also a significant 

body of common law precedent underpinning, interpreting, and supplementing the

Blehein v M inister fo r  Health and Children [2008] lESC 40 (Supreme Court, Denham J); [2008] 2 
ILRM 401; [2009] 1 IR 275, at 279.

Department o f Health, White Paper: A New Mental Health Act (Dublin: Government Publications 
Office, 1995) Pn. 1824.
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legislative regime pertaining to mental health care.'^^ In this section the contemporary 

legal regulation o f mental health care is discussed under three broad headings:

(a) Regulation o f admission to a mental hospital;

(b) Regulation o f detention in a mental hospital (including review o f detention); 

and

(c) Regulation o f the administration o f mental health treatments.

These three issues form the core o f the contemporary regulation o f mental health in 

Ireland, and are at the heart o f the human rights approach to mental health law, with 

its concern for the preservation o f freedom of action and the minimisation of 

interference with individual choices. Highlighting the importance o f the new human 

rights ideology to the MHA 2001, these categories are also reflected in the titles 

chosen for the three core parts o f that Act; ‘Part 2 - Involuntary admission o f persons 

to approved centres’; ‘Part 3 - Independent Review o f Detention’; and ‘Part 4 -  

Consent to Treatm ent.’

The Mental Health Act 2001 (‘the MHA 2001’) represented a fundamental reform o f 

Irish mental health regulation.'**’ It constitutes a shift in focus in Irish mental health 

law, with a new emphasis on the human rights o f the patient, and a move away from 

the medical paternalism favoured in the 1945 Act. The MHA 2001 is grounded on 

two pillars o f refonn: (a) reform o f the procedures used in respect o f involuntary
I o I

admissions to treatment centres, and involuntary detentions; and (b) introduction o f 

new measures for the monitoring, inspection, and regulation o f standards o f care and

For a broad overview o f cases brought challenging aspects o f  the 2001 Act, see  generally Mental 
Health Commission, Summary o f  Judgments delivered by the Superior Courts on the Interpretation o f  
the Mental Health Act 2001 (Dublin: Mental Health Commission, 2009).

For historical accounts o f  the regulation o f mental health in Ireland, see  Kirkpatrick, T.P.C., A Note 
on the H istory o f  the Care o f  the Insane in Ireland: Up to the End o f  the Nineteenth Century (Dublin: 
University Press, Ponsonby and Gibbs, 1931); Malcolm, E., Swift's Hospital: A H istory o f  St. P atricks’ 
Hospital, Dublin: 1746-1989  (Dublin; Gill and Macmillan, 1989); Reynolds, J., Grangegorman: 
Psychiatric Care in Dublin Since 1815 (Dublin: Institute o f  Public Administration in association with 
the Eastern Health Board, 1992); Robins, J., Fools and Mad: A H istory o f  the Insane in Ireland  
(Dublin; Institute o f Public Administration, 1986) and Finnane, M., Insanity and the insane in post

fam ine Ireland  (London; Croom Helm, 1981). For commentary on the extent o f the reform from the 
time o f  the enactment o f the MHA 2001, see  “Tanaiste announces the full implementation o f  the 
Mental Health Act 2001” Press Release, 6 July, 2006  (Dublin: Government Publications, 2006) 
<http://www.dohc.ie/press/releases/2006/20060706.html> accessed 6 September 2006.

Mental Health Act 2001, pts 2 and 3.
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treatment in mental health services.'*^ As was noted earlier, the monitoring and

regulation features o f the Act were introduced almost straight away upon the passing
1 8 ^o f the Act, on 5 April 2001, while the introduction o f the review mechanisms for 

involuntary admissions and detentions decisions was delayed until 1 November 

2006. ’ '̂'

The consensus from the reform efforts in the 1980s and 1990s was that the 1945 Act 

was problematic (a) in respect o f the tests to be applied for the utilisation o f the 

compulsory powers o f admission, detention and treatment as these tests did not 

contain any requirement that the decision-maker certify the patient’s suffering from a 

mental illness o f a nature and degree warranting confinement; and (b) in that the 

regime did not provide for any mechanism by which compulsory admission, detention 

and treatment decisions would be subject to automatic review by an independent
185forum. Both o f these concerns were deeply rooted in the right to liberty as 

enshrined in Article 5 o f the ECHR, with the first also being concerned with the right 

to freedom from torture and degrading treatment and punishment as enunciated in 

Article 3 o f the Convention. The Mental Health Act 2001 attempts to address these 

concerns.

1.4.2 (a) MHA 2001 Part 2: Admission to a Mental Hospital

Part 2 o f the MHA 2001 governs involuntary admission to a mental hospital, but the 

Act provides for both voluntary and involuntary admissions.

The 1945 Act had provided a mechanism whereby a person could apply to become a 

voluntary patient in a mental hospital, after which they could be admitted if  the

Mental Health A ct 2001 , pt 3, ss 50 to 55.
M ental Health A ct 2001 (ss 1 to 5, 7, 31 to 55) (C om m encem ent) Order 2002 (S.I. N o. 90 o f  2002) 

and Mental Health A ct 2001 (Establishm ent D ay) Order 2002 (S.I. N o. 91 o f  2002).
Mental Health A ct 2001 (C om m encem ent) Order 2006 (S.I. N o. 411 o f  2006). See  also “Tanaiste 

announces the full im plem entation o f  the M ental Health A ct 2001” P ress  R elease, 6  July, 2006  
(Dublin: Governm ent Publications, 2006) < http://w w w .dohc.ie/press/releases/2006/20060706.htm l> 
accessed  6 September 2006.

See  Department o f  Health, G reen P a p er on M ental H ealth  (Dublin: Governm ent Publications 
O ffice, 1992) Pn. 8918; C roke v Smith  [1998] 1 IR 101; C roke  v Ire lan d  A pplication N o. 3326/96, 
Judgment (Striking Out) Strasbourg, D ecem ber 21, 2000; and Department o f  Health, White P aper: A 
N ew  M ental H ealth  A ct (Dublin: Governm ent Publications O ffice, 1995) Pn. 1824.
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admission was considered by a medical professional to be likely to be o f benefit to 

them'®^ and provided they did not occupy a place required for a ‘person o f  unsound 

m ind’ (the equivalent o f an involuntary patient under the MHA 2001). A voluntary 

patient was defined as a person who “acting by him self or, in the case o f a person less 

than sixteen years o f age, by his parent or guardian, submits him self voluntarily for 

treatment for illness o f a mental or kindred nature.” '*  ̂ Voluntary patients under the 

1945 Act did not have any greater protections in tenns o f consent to treatment, or in 

respect o f leaving the hospital, than did involuntary patients. Once a patient was 

admitted on voluntary status, they could be discharged only “on recovery” or if  they 

had given 72 hours’ written notice to the hospital o f their intention to leave and then 

awaited the expiry o f the notice period (which gave the hospital ample time to effect 

an involuntary committal, in keeping with the paternalist character o f the 1945 Act). 

In the new ethos o f minimising interference with patients’ human rights, this stance 

was indefensible.

The MHA 2001 defines a voluntary patient as a person receiving care and treatment 

in an approved centre who is not the subject o f an admission order or a renewal 

order.'** Secfion 29 o f the MHA 2001 deals with the admission and detenfion o f 

voluntary patients;

29.—  Nothing in this Act shall be construed as preventing a person from 
being admitted voluntarily to an approved centre for treatment without any 
application, recommendation or admission order rendering him or her liable to 
be detained under this Act, or from remaining in an approved centre after he or

189she has ceased to be so liable to be detained.

These provisions operate as ‘definition by exclusion’ from the involuntary patients 

regime. In effect, the definition o f a voluntary patient is that they are not an 

involuntary patient. A number o f problems arise in terms o f the human rights 

standards compliance o f these provisions. These include the lack o f a requirement to

Mental Treatment Act 1945, s 190(3): “An application under this section shall be accom panied by a 
recom m endation by the authorised medical officer stating that such officer has exam ined the person  
w hose reception is sought on a specified date not earlier than seven days before the date o f  the 
application and is o f  opinion that he w ill benefit by the proposed reception.” This section would  
subsequently amended to apply to children only -  M ental Treatment Act, 1961, s i 9.

Mental Treatment A ct 1945, s 3.
'** M ental Health Act 2001, s 2( 1).

Mental Health Act 2001 , s 29.
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assess whether a proposed voluntary patient has sufficient capacity to consent to their 

admission to the mental hospital; or to check that the decision to seek admission is 

truly voluntary; and the lack of any requirement to certify that they are suffering from 

a mental disorder as defined under the Act, or, as had been required under the 1945 

Act,'^° that their admission is Hkely to benefit them. The implications of these 

potential shortcomings are discussed in more detail in Chapter 5.

A voluntary patient may be prevented from leaving a mental hospital under section 

23(1) of the MHA 2001, and detained for a period of 24 hours, where the medical 

staff present believe that they are suffering from a mental disorder as defined under 

the Act.'^' Where a person who for whatever reason is not involuntarily detained 

under the formal involuntary patient mechanisms but nonetheless requires inpatient 

care attempts to leave hospital, section 23 gives the medical staff sufficient time to 

hold them in the hospital while an involuntary admission is effected. The 24 hour 

period specified is significantly shorter than the 72 hour period provided under the 

1945 Act, and there is no requirement to provide an indication of the intention to 

leave in writing. These amendments represent significant improvements from a 

human rights perspective, as they reduce the impact of the regime on the patient’s 

right to liberty. However, section 23 is capable of being used to ‘paper over’ 

inappropriate admissions on an ostensibly voluntary patient basis of the so-called 

‘compliant incapacitated patient’, who is in need of mental health treatment but has 

not been fonnally admitted and detained under the involuntary patient provisions. 

Discussion of this phenomenon is provided at § 5.2.1 below.

The admission of involuntary patients is dealt with in section 8(1) of the MHA 2001:

8.—  (1) A person may be involuntarily admitted to an approved centre
pursuant to an application under section 9 or 12 and detained there on the 
grounds that he or she is suffering from a mental disorder.

(2) Nothing in subsection (I) shall be construed as authorising the 
involuntary admission of a person to an approved centre by reason only of the 
fact that the person—

M ental Treatment A ct 1945, s 190(3). See the critique o f  s 2 in Irish Human Rights C om m ission, 
P o licy  P a p er  concerning the D efinition o f  a  "voluntary p a tien t"  under s .2  o f  the M ental H ealth  A ct 
2001  (Dublin; Irish Human Rights C om m ission, February 2010).

Mental Health A ct 2001, s 23(1).
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{ a )  is suffering from  a personality disorder,

{b)  is socially deviant, or

(c) is addicted to drugs or intoxicants.'^^

Section 3 provides the definition o f  a m ental disorder, w hich is the fundam ental 

prerequisite for an involuntary adm ission under section 8:

3.—  (1) In this A ct “m ental disorder” m eans m ental illness, severe dem entia
or significant intellectual disability where—

(o) because o f  the illness, disability or dem entia, there is a 
serious likelihood o f  the person concerned causing im m ediate and 
serious harm  to h im self or herse lf or to other persons, or

{b)  (i) because o f  the severity o f  the illness, disability or
dem entia, the judgm ent o f  the person concerned is so im paired that 
failure to adm it the person to an approved centre w ould be likely to 
lead to a serious deterioration in his or her condition or w ould prevent 
the adm inistration o f  appropriate treatm ent that could be given only by 
such adm ission, and

(ii) the reception, detention and treatm ent o f  the person 
concerned in an approved centre w ould be likely to benefit or alleviate 
the condition o f  that person to a m aterial extent.

Section 3 is a significant im provem ent on the 1945 Act, which had not provided 

definitions o f  ‘mental illness’, ‘unsound m ind’ or ‘treatm ent’. The provision o f  clear 

definitions for all o f  these concepts which m ay be used to justify  a deprivation o f 

liberty is an im portant cornerstone o f  the hum an rights ju risprudence o f  the European 

Court o f  H um an Rights'^"* and in this respect the M HA 2001 is a significant 

im provem ent on the previous regim e. These provisions are discussed in detail at § 

5.2.2 below.

The 2001 Act in section 4(1) also requires that the person m aking the decision to 

com pulsorily adm it a patient under section 8 m ust m ake that decision w ith the 

patien t’s best interests in m ind, while also considering the interests o f  other persons

M ental Health Act 2001, s 8.
M ental Health Act 2001, s 3(1).
See the seminal case o f Winterwerp v The Netherlands (1979) EH RR 387.
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who might be at risk if the admission was not made.'^^ This provision has the 

potential to be a strong human rights protection if it were to be utihsed by the courts 

in a manner that seeks to minimise intrusions on human rights while still providing 

the necessary protection for vulnerable people. Regrettably, however, section 4(1) has 

been interpreted by the courts in a conservative and paternalist fashion that draws on 

case law precedents pertaining to the 1945 Act. The default position adopted by the 

Irish courts in interpreting section 4(1) has been to deploy it as a paternalist measure 

first and f o r e m o s t . T h i s  is a product of the long history of this type o f approach to 

mental health regulation in Ireland, and a clear demonstration of the continuation of 

the old philosophies even after the implementation of the new regime.

1.4.2 (b) MHA 2001 Part 3: Review of Detention in a Mental Hospital

The 1945 Act provided for no mechanism of automatic review of involuntary 

detention, and in the Croke v Ireland case the Irish government pointed to the 

availability o f the writ o f habeas corpus as a potential means to satisfy the State’s 

obligations under the ECHR to provide for a right to a review of one’s detention.

The shortcomings of relying on the writ of habeas corpus as a means of review of 

involuntary mental health detentions are addressed in detail below at § 3.8.2. A 

limited fonn of administrative review of detention was provided in section 240 of the 

1945 Act whereby the Inspector of Mental Hospitals was required to review the 

detention o f an involuntary patient if he had reason to doubt the propriety of their 

detention.'^*

There were also provisions whereby ‘any person’ (which could be the patient, a 

relative, or a friend) may apply to the Minister for Health for an examination of the

Mental Health A ct 2001 , s 4(1).
For academ ic criticism  o f  the courts’ approach se e  Murray, Claire, “R einforcing Paternalism within  

Irish M ental Health Law -  Contrasting the D ecisions in E H  v St. Vincent's H o sp ita l a n d  O thers and SM  
V The M ental H ealth  C om m ission  a n d  Others"  (2010) 32 D ublin  U niversity Law  Journal 273.

C roke v  Ire lan d  Application N o. 3326/96 , Judgment (Striking Out) Strasbourg, D ecem ber 21 , 2000. 
M ental Treatment A ct 1945, ss 222 and 240,
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patient by two medical practitioners, however, the M inister retained a discretion 

whether or not to order the release o f the patient.

W here a temporary patient’s detention was extended, the patient’s treating 

psychiatrist was under an obligation to infonn the patient and the original applicant 

for the reception order that objections to the extension could be addressed to the 

Inspector o f Mental Hospitals, the relevant Health Board (now the HSE), or the 

President o f the High Court.^°*^

Finally, all patients under the Act had the right to have any correspondence addressed 

to the Minister for Health and Children; the President o f the High Court; the relevant 

Health Board; or, if  applicable, the Registrar o f Wards o f Court, forwarded 

unopened.^®'

None of these measures could be said to provide for an independent, automatically 

triggered, review o f detention by a body with the power to order the release o f the 

patient in circumstances where the detention was found to be improper. This was the 

most serious shortcoming o f the 1945 Act in tenns o f the protection o f the human 

rights o f patients, and the introduction o f independent review was the primary impetus 

for the introduction o f the MHA 2001.

S 17 o f the MHA 2001 provides that all involuntary admissions and detentions must 

be notified to the Mental Health Commission within 24 hours, and that the 

Commission will direct the matter to the Mental Health Tribunal (MHT) for review; 

appoint a legal representative for the patient (unless the patient intends to appoint 

their own); and appoint an independent consultant psychiatrist from the 

Commission’s panel o f consultant psychiatrists to report in writing on the patient’s 

detention within 14 days.^'^^ The MHT, on review o f the patient’s detention, will 

assess the appropriateness and lawfulness o f the patient’s detention. The test the MHT 

will apply is set out in s 18(l)(a) o f the MHA 2001. The MHT must be satisfied that 

the patient is suffering from a mental disorder, and that the provisions o f the Act in

Mental Treatment A ct 1945, s 222.
Mental Treatment A ct 1945, s 189.
Mental Treatment Act 1945, s 241.
Mental Health A ct 2001, s 17.
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respect o f the admission, renewal and review procedures have been complied with. 

The review mechanisms set down in s 18 apply to all admission orders and renewal 

orders made under the MHA 2001

Should the MHT find that the admission or renewal was not in accordance with the 

requirements o f the Act, the Tribunal has the power to order the discharge o f the 

patient.^®'^ Alternatively, if  the Tribunal finds that the admission was lawftil, and that 

detention is still necessary, it can authorise the continued detention o f the patient.^^^ 

The reviews are required to occur within 21 days o f the making o f the admission 

order, or the renewal order, subject to the M HT having the power to delay the hearing 

o f the review for a 14 day period at the Tribunal or the patient’s application, and again 

for a fiirther 14 day period at the patient’s application only, if  the adjournment is in 

the patient’s interests. In these circumstances the admission or renewal order in 

respect o f the patient will continue to be in force during the period o f the
'yf\n

adjournment. The time periods for which involuntary patients’ detentions may be

authorised are set out by section 15. On admission, the initial period o f detention is 21

days (subject to the adjournment mechanism provided for in section 18(4)).^^* During

this period the admission order will be forwarded to the Mental Health Commission,

and the independent second consultant psychiatrist will report in writing on the

patient’s need for detention.'®^ After the initial 21 day period, the treating consultant

psychiatrist may renew the admission for a further period o f up to three months -  this

is known as a renewal order.^''’ At the expiration o f the three month renewal order, a

second renewal order may be made renewing the admission for a further period o f up 
211to six months. On the expiration o f the six month renewal order, each further 

renewal order thereafter may be for a period up o f to 12 m o n t h s . ^ A l l  renewals are

Mental Health Act 2001, s 18 (1).
Mental Health Act 2001, s 18(l)(b).
Mental Health Act 2001, s 18(l)(a).
Mental Health Act 2001, s 18(2) and s 18(4). 
Mental Health Act 2001, s 18(4).
Mental Health Act 2001, s 15(1).
Mental Heath Act 2001, s 17.

^'“ Mental Health Act 2001, s 15(2).
Mental Health Act 2001, s 15(3).
Mental Health Act 2001, s 15(3).
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subject to the patient being reviewed by the treating psychiatrist and certified as
213continuing to suffer from a mental disorder under s 3.

S 18(a)(ii) provides that where the MHT finds that the patient’s detention is not in 

accordance with some o f the provisions o f the MHA 2001, but that the flaw does not 

effect the substance o f the admission or renewal order, the MHT may affm n the 

order.^’”̂ A patient who is aggrieved by a decision to affirm an admission or renewal 

order under s 18(a)(ii) may attempt to judicially review the decision o f the MHT. 

Indeed, judicial review proceedings challenging the decision o f a MHT to affiiTn an 

admission or renewal order -  alleging that the MHT acted outside its powers; or that it 

did not follow the fonnal or procedural requirements; or that it showed bias; or that it 

failed to give reasons for its decisions -  have been taken in thirteen cases on the MHA 

2001 to date. This jurisprudence is discussed in detail at § 3.8.2 below.

Finally, where a patient is unhappy with the decision o f a MHT, and is not raising an 

issue more properly raised in judicial review proceedings, s 19 o f the MHA 2001 

provides for appeal to the Circuit Court (on the basis that the patient is not in fact 

suffering from a mental d iso rd e r).^H o w ev er, in a Circuit Court appeal the court 

may not overturn the decision o f the MHT unless it is satisfied that the patient does 

not suffer from a mental disorder as defined in the MHA 2001, and the onus o f 

proving this rests on the patient. This is contrary to the jurisprudence o f the European 

Court o f Human Rights^'^ (see § 5.2.2 below) and is perhaps the reason the Circuit 

Court appeals procedure has been infrequently adopted to date, with patients 

preferring to go the route o f judicially reviewing the decision o f the MHT in the High 

Court.^'^

These provisions ensure that every patient has access to a review o f their detention at 

a minimum twice yearly; and that review occurs automatically and does not have to 

be triggered by the patient. However, the tribunal mechanism has only been operative

M ental Health Act 2001, s 15(4).
M ental Health Act 2001, s 18(a)(ii).
M ental Health Act 2001, s 19.

■'* H utchison R eid  v U nited  K ingdom . Application N o. 50272/99  [2003] ECHR 94 (20 February 2003).
W alsh, Keith “Circuit Court Appeals and other review s o f  M ental Health Tribunal decisions” 

D ublin  S olicitors ’ B ar A ssocia tion  Sem inar: M ental H ealth  L aw  -  The N eed  f o r  Change, 9 October 
2 0 1 0 .
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since 2006 and is still finding its feet. Concerns continue about the appeals 

mechanism under the Act.^'* Further, the MHT procedure is only available to 

involuntary patients. Voluntary patients’ admissions are not subject to review by any 

independent body, and of even greater concern the position of compliant incapacitated 

patients is also not subject to review, as these patients are classified as voluntary 

The extension o f the full machinery o f MHT reviews to voluntary patients would be 

an enonnous administrative burden that would in reality be disproportionate to need. 

However, an almost complete lack o f review is indefensible. In § 4.2.2 below a 

description is provided o f the mechanism utilised in South Africa whereby the 

admission and continued treatment o f each voluntary patient is brought to the 

attention o f the Inspector o f Mental Hospitals on an annual basis in the form of 

institutional reports, and the introduction o f a similar mechanism here is 

recommended.

1.4.2 (c) MHA 2001 Part 3: Regulation o f the Administration of Mental 

Health Treatments

It is a general proposition at common law that no medical treatment may be 

administered without the consent o f the patient^^'* and a valid consent at common law 

requires three elements: (a) it must be voluntary; (b) it must be given by a patient with 

capacity to understand the nature and effects of the proposed treatment; and (c) it

W alsh, K eith “Circuit Court A ppeals and other review s o f  M ental Health Tribunal decisions”
D ublin  S olicitors ’ B ar A ssocia tion  Sem inar: M ental H ealth L aw  -  The N eed  f o r  C hange, 9 October 
2010 .

W hile the Inspector o f  M ental H ospitals may inspect ‘any person’ residing in a mental hospital 
during the annual inspection reports, he is not obliged  to monitor the adm issions and detentions o f  
voluntary patients, and the remit o f  the Mental Health C om m ission is curtailed in respect o f  
involuntary patients. In respect o f  standard setting, how ever, and in m onitoring the provision o f  
services in approved centres, the Mental Health C om m ission’s remit does extend to all ‘residents’ in a 
mental hospital. See  M ental Health A ct 2001, Part V , and M ental Health Act 2001 (Approved Centres) 
Regulations 2006 (S.I. N o. 551 o f  2006). Additionally, the M ental Health C om m ission has established  
C odes o f  Practice and R ules in respect o f  the administration o f  electro-convulsive therapy; on the use 
o f  physical restraint; and on the notification o f  deaths and incident reporting w hich apply to all 
residents in approved centres {see  < http://ww w.m hcirl.ie/Standards_Q uality_Assurance/> accessed 9 
M ay 2011).

Sch loen dorff V Socie ty  o f  N ew  York H osp ita l 2 \  \ N Y  125, 105 N E  92 (1914).
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must be given by a patient who has received appropriate information about the details 

o f the treatment including about its risks.

The 1945 A ct’s three different sets o f provisions on the admission and detention of 

both voluntary and involuntary (whether ‘temporary’ or as a ‘person o f unsound 

m ind’) patients all provided for the ‘treatm ent’ o f patients. In the case o f voluntary 

patients, section 192 provided that a voluntary patient could be received in a mental 

hospital and “may be treated therein, and on his recovery, may be discharged.”^̂  ̂The 

provisions on temporary patients provided as a prerequisite for the admission that the 

patient “requires, for his recovery, not more than six months suitable treatment.” 

Section 163(2)(b) in respect o f the admission o f ‘persons o f unsound m ind’ required 

that the patient “is a proper person to be taken charge o f and detained under care and 

treatment, and is unlikely to recover within six months” . T h e r e  were no specialised 

provisions in respect o f  more invasive treatments beyond the section 208 provision 

providing that a patient could be removed to another hospital for treatment, including 

surgical treatment, that would not be available otherwise (i.e. that would not be 

available in the institution in which the patient was currently detained)^^^ and the 

obligation under section 19 to provide “any treatment” required by the patient.^^^

None o f these provisions made any mention whatsoever o f obtaining the consent of 

the patient prior to the administration o f any treatment. In effect, consent to treatment 

was dispensed with for all mental health treatment provided in the hospital, 

irrespective o f the nature o f the treatment, and o f whether the patient was voluntary or 

involuntary. While no express provision in the 1945 Act authorised the administration 

o f treatment without consent, the presumption was that it was unnecessary to obtain 

consent from any patient admitted under the Act, in whatever capacity. This aspect

Walsh V Family Planning Service [1992] 1 IR 496; Geoghegan v Harris [2000] 3 IR 536; 
Fitzpatrick and Ryan v FK  and the AG  [2008] lEHC 104, [2009] 2 IR 7 (Laffoy J).

Mental Treatment Act 1945, s 192.
Mental Treatment Act 1945, ss 184 and 185.
Mental Treatment Act 1945, s 163(2)(b),
Mental Treatment Act 1945, s 208.
Mental Treatment Act 1945, s 19.
The validity o f  this presumption was critiqued in respect o f  the similar presumption operative in 

England under the Mental Health Act 1959 by Jacob, J., “The Right o f  the Mental Patient to his 
Psychosis” (1976) 39 Modern Law Review  17. It was never challenged before the Irish courts, as 
perhaps the attempt would have been futile given the characterisation in 1950 o f  the 1945 Act as a
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of the 1945 Act regime jarred uncomfortably with the human rights philosophy o f 

maximising autonomy and freedom o f action and o f minimising interference with a 

person’s ability to make decisions for themselves. It also jarred with the growing 

preference within psychiatry for a collaborative approach to mental health treatment, 

whereby patients would engage actively with treatment and thus become more

involved with the management o f their health, which it was believed led to better
228recovery outcomes.

The MHA 2001 does not set out principles regarding the administration o f mental 

health treatment to voluntary patients. As a result, the common law principles are the 

only provisions applicable to voluntary patients in receipt o f treatment within a 

mental hospital. The significant problems that arise in the utilisation o f the common 

law rules on consent -  which require an assessment o f  capacity to give consent — to 

voluntary mental patients or compliant incapacitated patients -  in respect o f whom 

large gaps exist in the Irish legislative framework concerning assessments and 

regulation o f  capacity -  are discussed in detail at §§ 5.3.3(b) and 5.3.3(c).

Under the 1945 Act there was no legal requirement that treating physicians be able to 

demonstrate a clinical purpose for the treatments administered to mental patients, an 

omission that was contrary to the human rights philosophy that deprivations o f liberty 

must be justified by the reciprocal provision o f some good (in the criminal context, 

reparation for a crime, and in the context o f mental health, by the provision o f 

treatment intended to ameliorate the patient’s s u f f e r i n g ) . B y  contrast, the MHA 

2001 requires treatments to be aimed at amelioration o f the patient’s mental disorder 

where the patient has been admitted under s 3(1 )(b) o f the Act (where an admission is 

made under s 3(1 )(a) o f the MHA 2001, there is no treatability requirement as these 

admissions are made on the basis o f the likelihood o f serious harm to self or

piece o f  paternalist legislation intended to provide for the ‘prevention and treatment o f  mental 
disorders’ -  see  In R e P h ilip  C larke  [1950] IR 235.

See  for exam ple Bartlett, Peter, and Sandland, Ralph, M enta l H ealth  Law: P o licy  an d  P ractice , 2”'̂  
ed. (Oxford: Oxford U niversity Press, 2003), Chapter 1, and Brennan, D ., “A consideration o f  the 
social trajectory o f  psychiatric nursing in Ireland” (2004) 11 Journal o f  P sych ia tric  an d  M ental H ealth  
N ursing  497.

See  K eys, Mary “C hallenging the Lawfulness o f  Psychiatric Detention under Habeas Corpus in 
Ireland” (2002) 24 D ublin  U niversity L aw  Journal 26.
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others).^^'’ The MHA 2001 also requires the development and regular updating o f
231treatment plans for each individual patient.

The MHA 2001 contains detailed provisions in respect o f obtaining consent from 

involuntary patients where possible and on the administration o f treatment without 

consent where it is not possible to obtain it. Before administering a treatment without 

an involuntary patient’s consent, the treating psychiatrist must perform an assessment 

o f the patient’s capacity to give or refuse consent.^^^ In respect o f general mental 

health treatments, treatment may be administered without consent where it is 

necessary to safeguard the patient’s life; to restore his health; to alleviate his 

condition; or to relieve suffering, provided that the treating consultant psychiatrist 

believes that the patient’s refusal o f consent or inability to give consent is a result o f 

his mental d i s o r d e r . S e c t i o n  60(1) provides for the continuation o f the 

administration o f psychiatric medication beyond a period o f three months only with 

the written consent o f the patient, or where an involuntary patient is ‘unable or 

unwilling’ to give consent, and then only with the certification o f two consultant 

psychiatrists.^^''

Psycho-surgery (defined by the MHA 2001 as “any surgical operation that destroys 

brain tissue or the functioning o f brain tissue and which is performed for the purposes 

o f ameliorating a mental disorder”^̂  ̂-  it is also commonly referred to as Tobotomy’) 

is subject to more stringent provisions, requiring either the consent in writing o f the 

patient or the authorisation o f a Mental Health Tribunal, and the waiting out o f a
236Circuit Court appeal period before the administration o f the treatment.

One area in which the provision o f treatment has been controversial is in the 

administration o f electro-convulsive therapy (also known as electro-shock therapy or 

‘ECT’). ECT is described by the Mental Health Commission as follows:

M ental Health A ct 2001, s 3(I)(b )(ii). 
M ental Health A ct 2001, s 6 6 (l)(g ) .  
M ental Health A ct 2001, s 56(a). 
Mental Health A ct 2001, s 57.
M ental Health A ct 2001, s 60.
M ental Health A ct 2001, s 59(6). 
Mental Health A ct 2001, s 59.
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ECT is a medical procedure in which an electric current is passed briefly 
through the brain via electrodes applied to the scalp to induce generalised 
seizure activity. The person receiving treatment is placed under general 
anaesthetic and muscle relaxants are given to prevent body spasms. Its 
purpose is to treat specific types o f major mental illnesses.

ECT is a controversial treatment and its use has been the subject o f numerous media 

reports -  it could be said that in recent years ECT has become the poster child 

treatment for alleged human rights abuses o f mental patients. ECT has been

The M ental Health Commission, Rules G overning the Use o f  Electro-Convulsive Therapy, issued  
Pursuant to Section 59(2) o f  the M ental Health Act, 2001 (Dublin: M ental H ealth Com m ission, 2009), 
15 <http://w w w.m hcirl.ie/M ental_Health_A ct_2001/M ental_H ealth_Com m ission_Rules/Electro- 
Convulsive_Therapy/Revised_-_R ules_Govem ing_the_U se_of_Electro-C onvulsive_Therapy.pdf> 
accessed 23 January 2011.

See for example the reports at Balfe, CM , “ECT w ithout consent” Irish Times Letters to the Editor 
22 January 2010; Bartlett, Darius, “ECT without consent” Irish Times Letters to the Editor  19 
Decem ber 2009; Barton, R ichard “Electroshock is a barbaric therapy” Irish Independent Letters to the 
Editor, (Dublin, 23 June 2008) <http://w w w.independent.ie/opinion/letters/electroshock-is-a-barbaric- 
therapy-1418816.htm l> accessed 23 January 2011; Bates, Tony, “A D octor’s Perspective: ECT” 
H eadstrong, 2 February 2010 <http://w w w.headstrong.ie/content/doctors-perspective-ect> accessed 23 
January 2011; Bates, Tony, “A D octor’s Perspective; Patients’ R ights” Irish Times 2 February 2010; 
Bracken, Pat, “Side effects o f  ECT” Irish Times Letters to the Editor  30 August 2010; Browne, Ivor, 
“Side effects o f  ECT” Irish Times Letters to the Editor 2 September 2010; Carroll, Stephen, “M ental 
health on the edge” Irish Times 6 April 2010; Carroll, Steven, “Group calls for ECT ban” Irish Times 
3 October 2008; Cash, Tom, “Ireland can lead the way on ECT ban” Irish Independent Letters to the 
Editor, (Dublin, 23 June 2008) <http://w w w.independent.ie/opinion/letters/ireland-can-lead-w ay-on- 
ect-ban-1419244.htm l> accessed 23 January 2011; Corry, M ichael, “Barbaric age o f  electric shock 
‘cure’ must vanish” Irish Times 25 June 2008; Corry, M ichael, “ECT without consent” Irish Times 
Letters to the Editor 10 Decem ber 2009; Culliton, Gary, “ECT debate continues in the Seanad” Irish 
M edical Times 16 O ctober 2008 <http://w w w.im t.ie/clinical/m ental-health-cns/2008/10/ect-debate- 
continues-in-the-seanad.htm l> accessed 23 January 2 0 I I ;  Donnelly, M ary, “P atients’ R ights and ECT” 
Irish Times Letters to the Editor 2 July 2008; Giller, Joan, “ECT without consent” Irish Times Letters 
to the Editor  8 February 2010; Hanley, Ruairi, “ECT w ithout consent” Irish Times Letters to the Editor 
9 December 2010; Horan, Niamh, “ ‘Inhum ane’ shock therapy is on the rise” Irish Independent 
(Dublin, 29 O ctober 2006) <http://w w w.independent.ie/national-new s/inhum ane-shock-therapy-is-on- 
rise-136388.htm l> accessed 23 January 2010; Hough, Jennifer, “Electric shock therapy for mental 
illness ‘should be banished to h istory’” Irish Exam iner  (Cork, 6 Decem ber 2010)
<http://www,examiner, ie/ireland/electric-shock-therapy-for-m ental-illness-should-be-banished-to- 
history-138574.htm l> accessed 23 January 2011; M addock, M ary and Jim, “ECT w ithout consent” 
Irish Times Letters to the Editor  19 January 2010; M cDonagh, M ichelle, “Call for law to help 
voluntary patients” Irish Times 26 October 2007; M cDonagh, M ichelle, “M ental illness needs range o f 
treatments, says expert” Irish Times 8 M ay 2007; M iller, Basil and W alsh, Consilia, “Head to Head:
Should electric shock treatm ent be banned?” Irish Times 1 July 2008; O ’Brien, Carl, “A shock to the
system o f care” Headline: The National M edia M onitoring Agency  3 February 2010
<http://www.headline.ie/news/headline/20I0/feb/03/shock-system -care/> acccssed 23 January 2011; 
O ’Brien, Carl, “Advocates for change: lobbying for choices in psychiatric treatment: ‘A big chunk o f  
your life taken aw ay’” Irish Times 1 Decem ber 2009; O ’Brien, Carl, “Psychiatric patients still given 
ECT without consent” Irish Times 7 D ecem ber 2009; O ’Brien, Carl, “Psychiatrist says rules for ECT 
need to change” Irish Times 16 M arch 2010; O ’Brien, Carl, “Risks o f  ECT outw eigh benefits, review 
finds” Irish Times HealthPlus 1 December 2010; O ’Connell, Claire “ECT side effects may be short 
term ” Irish Times H ealthPlus  24 August 2010; O ’Connell, Paul, “ECT still a valuable psychiatric 
treatm ent” Irish Times Letters to the Editor  28 June 2008; O ’Connell, Paul, “The case for retaining 
ECT treatm ent” Irish M edical Times 30 July 2008 <http://www.im t.ie/clinical/m ental-health- 
cns/2008/07/the-case-for-retaining-ect-treatm ent.htm l> accessed 23 January 2011; O ’Connor, John, 
“ECT without consent” Irish Times Letters to the Editor  25 January 2010; Row ley, Rosem ary, “ECT
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described as one o f  the most “emotive and divisive” topics in the area o f  mental 

health^^  ̂ and its effectiveness continues to be hotly debated?'*'^ Proponents o f  ECT 

refer to its benefits and argue that it can relieve the symptoms o f  severe depression 

that has proved resistant to treatment with medication, and that in cases o f  catatonia it 

can be life-saving.^"*’ Opponents point to reports o f  pennanent impainnent o f  brain 

function and long-tem i memory loss. '̂*  ̂ In Ireland and in the United Kingdom ECT is 

used only when other treatments have proven i n e f f e c t i v e , b u t  in the United States it 

is not recommended to be reserved for ‘last resort’ use:

ECT is a major treatment in psychiatry, with well defined indications. It 
should not be reserved for use only as a "last resort." Such practice may 
deprive patients o f  an effective treatment, delay response and prolong 
suffering, and may possibly contribute to treatment resistance.^'*''

According to data compiled by the Mental Health Commission, there were 407  

programmes o f  ECT (meaning a course o f  12 treatments or less) administered in

without consent” Irish Times Letters to the Editor  8 Decem ber 2010; RTE News, “Use o f 
electroconvulsive therapy defended” RTE News 28 September 2010 
<http://www.rtc.ie/ncw s/2010/0831/health.htm l> accessed 23 January 2011; Ryan, Susan, “Electro
shock therapy defended by psychiatric group” The Journal 31 August 2010 
<http://www.thejournal.ie/electro-shock-therapy-defended-by-psychiatric-group-2010-08/> accessed 
23 January 2011; Shannon, June, “Call to support retention o f  ECT treatment: 2010 Irish M edical 
O rganisation A G M ” M edical Independent 15 April 2010
<http://www.m edicalindependent.ie/page.aspx?title=call_to_support_retention_of_ect_treatm ent> 
accessed 23 January 2011; W alsh, Dermot, “Opinion: Shock therapy must remain available to som e” 
Irish Times 28 Decem ber 2009; Walsh, M.C., “ECT still a valuable psychiatric treatm ent” Irish Times 
Letters to the Editor  28 June 2008.

Bates, Tony, “A D octor’s Perspective: ECT” H eadstrong, 2 February 2010
<http://www.headstrong.ie/content/doctors-perspective-ect> accessed 23 January 2011.

See Miller, Basil and W alsh, Consilia, “Head to Head: Should electric shock treatm ent be banned?” 
Irish Times 7 July 2008.

College o f Psychiatry o f Ireland, E C T  Information Pack: Seanad A ll Party Briefing 3 M arch 2010  
(Dublin: College o f  Psychiatry o f  Ireland, 2010), 5 (para ‘ 1. E lectroconvulsive Therapy: ECT, 
B ackground’) <http://w w w.dohc.ie/issues/ect/EC T_inform ation_pack.pdf?direct=l> accessed 23 
January 2011.

See  Horan, N iam h, “ ‘Inhum ane’ shock therapy is on the rise” Irish Independent (Dublin, 29 October 
2006) <http://www.independent.ie/national-news/inhum ane-shock-therapy-is-on-rise-136388.htm l> 
accessed 23 January 2010.

The Mental Health Com mission, Rules Governing the Use o f  E lectro-Convulsive Therapy, issued  
Pursuant to Section 59(2) o f  the M ental Health Act, 2001 (Dublin: M ental Health Com m ission, 2009), 
21 <http://www.m hcirl.ie/M ental_Health_A ct_2001/M ental_Health_Com m ission_Rules/Electro- 
Convulsive_Therapy/Revised_-_Rules_G ovem ing_the_U se_of_Electro-Convulsive_Therapy.pdf> 
accessed 23 January 2011 and National Institute for Health and Clinical Excellent, Guidance on the 
Use o f  Electroconvulsive Therapy (London: National Institute for Health and Clinical Excellence, 
2003), 5 < http://ww w.nice.org.Uk/nicem edia/live/l 1494/32597/32597.pdf> accessed 23 January 2011.

W einer, Richard D., The Practice o f  E lectroconvulsive Therapy: edn. (Oxford: Oxford
U niversity Press, 1997); Recommendations fo r  Treatment, Training and  Privileging: A Task Force 
Report o f  the Am erican Psychiatric Association  2"‘' edn. (com pletely revised) (Arlington: American 
Psychiatric Publishing, Inc., 2001), § 2.2.1 <http://www.ect.org/resources/apaZ2.html> accessed 23 
January 2011.
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approved centres in 2008.^“̂  ̂ A large variation in the use o f ECT was reported across 

the country, with the highest numbers o f programmes being administered by private 

hospitals.^*^^ St. Patrick’s Hospital in Dublin had the highest rate o f administration o f 

ECT in the c o u n t r y . O v e r  80% o f the patients receiving ECT are voluntary 

patients.^"**

The provisions in the MHA 2001 on ECT are less strict than those for psycho-surgery, 

but more so than for medication and general mental health treatment. Section 59(1) o f 

the MHA 2001 requires that for the administration o f ECT either the patient must 

consent in writing, or two consultant psychiatrists must approve and authorise the 

treatment.^'^^ There is no requirement that the treatment be ‘necessary’ or 

‘appropriate’ (beyond the general ‘best interests’ requirement in section 4, which we 

have seen is interpreted according to a paternalist, rather than a human rights, 

philosophy), and no requirement that the consultant psychiatrists reach their 

conclusion to approve o f the treatment independently o f one another.^^®

The Mental Health Commission was required under section 59(2) to make rules 

concerning the use o f ECT, and the administration o f ECT must at all times accord
7  S  1with the Comm ission’s rules. The Rules Governing the Use o f Electro-Convulsive 

Therapy^^^ are detailed and stringent in the requirements placed on mental hospitals to

M ental Health C om m ission, R eport on the U se o f  E lectroconvu lsive Therapy in A p p ro ved  C entres 
in 2008  (Dublin: Mental Health C om m ission, 2009), 8
<http://w w w .m hcirI.ie/Publications/R eport_on_the_use_of_E C T _in_A pproved_C entres_in_2008.pdf> 

accessed 23 January 2011.
M ental Health C om m ission, R eport on the U se o f  E lectroconvu lsive Therapy in A p p ro ved  C entres 

in 2008  (Dublin; M ental Health C om m ission, 2009), 8
< http://w w w .m hcirl.ie/Publications/R eport_on_the_use_of_E C T _in_A pproved_C entres_in_2008.pdf> 
accessed  23 January 2011.

M ental Health C om m ission, R eport on the U se o f  E lectroconvu lsive Therapy in A p p ro ved  C entres  
in 2008  (Dublin: M ental Health C om m ission, 2009), 8, Table 3
< http://w w w .m hcirl.ie/Publications/R eport_on_the_use_of_E C T _in_A pproved_C entres_in_2008.pdf> 
accessed 23 January 2011.

M ental Health C om m ission, R eport on the U se o f  E lectroconvu lsive Therapy in A p p ro ved  Centres 
in 20 0 8  (Dublin: M ental Health C om m ission, 2009), 10
< http://w w w .m hcirl.ie/Publications/R eport_on_the_use_of_E C T _in_A pproved_C entres_in_2008.pdf> 
accessed  23 January 2011.
'̂•’ M ental Health A ct 2001 , s 59(1).

discussion o f  Mental Health A ct 2001, s 59, at § 5.3.2 below .
M ental Health A ct 2001, s 59(2).
The M ental Health C om m ission, R ules G overn ing the Use o f  E lectro-C onvu lsive Therapy, issu ed  

Pursuant to Section 59(2) o f  the M ental H ealth  Act, 2001  (Dublin: M ental Health C om m ission, 2009) 
< http://w w w .m hcirl.ie/M ental_H ealth_A ct_2001/M ental_H ealth_C om m ission_R ules/E lectro-
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assess capacity to consent to ECT. They state a presumption o f capacity to give 

infonned consent to ECT and anaesthesia unless there is evidence to the contrary; and 

impose an obhgation on the treating consultant psychiatrist to assess capacity to 

consent prior to obtaining consent. To be considered capable o f consenting to a 

programme o f ECT the patient must: (a) understand the nature o f ECT; (b) understand 

why ECT is being proposed; (c) understand the benefits, risks and alternatives to 

receiving ECT; (d) understand and believe the broad consequences o f not receiving 

ECT; (e) retain the information long enough to make a decision to receive or not 

receive ECT; (f) make a free choice to receive or refuse ECT; and (g) communicate 

the decision to consent to ECT. Written consent is required from the patient (a carer, 

relative or guardian cannot consent on their behalf) for every programme o f ECT and
253must include consent to the use o f anaesthesia durmg the treatment.

It is important to note that in the provisions in Part 6 o f the MHA 2001 relating to 

bodily restraint and seclusion in section 69 the provisions are stated to apply to 

voluntary patients as well as involuntary patients:

69.—  (1) A person shall not place a patient in seclusion or apply mechanical 
means o f bodily restraint to the patient unless such seclusion or restraint is 
detennined, in accordance with the rules made under subsection (2), to be 
necessary for the purposes o f treatment or to prevent the patient from injuring 
him self or herself or others and unless the seclusion or restraint complies with 
such rules.

(2) The Commission shall make rules providing for the use o f 
seclusion and mechanical means o f bodily restraint on a patient.

(3) A person who contravenes this section or a rule made under this 
section shall be guilty o f an offence and shall be liable on summary conviction 
to a fine not exceeding £1,500.

(4) In this section “patient” includes—

C onvulsive_Therapy/R evised_-_R ules_G ovem ing_the_U se_of_E lectro-C onvulsive_Therapy.pdf>  
accessed  23 January 2011.

The Mental Health C om m ission, R ules G overning the Use o f  E lectro-C onvu lsive Therapy, issu ed  
Pursuant to Section 59(2) o f  the M ental H ealth  Act, 2001  (Dublin: Mental Health C om m ission, 2009), 
17-18 < http://w w w .m hcirl.ie/M ental_H ealth_A ct_2001/M ental_H ealth_C om m ission_R ules/E lectro- 
C onvulsive_Therapy/R evised_-_R ules_G ovem ing_the_U se_of_E lectro-C onvulsive_T herapy.pdf> 
accessed  23 January 2011.
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(a) a child in respect of whom an order under section 25 is 
in force, and

(b) a voluntary patient?^'*

This is a marked difference from the approach taken in Part 4 on medication, ECT, 

and psycho-surgery, and it would appear to indicate that the drafters of the MHA 

2001 intended to exclude voluntary patients from the application of the consent to 

treatment protections under the Act. The provisions in respect of consent to treatment 

in Part 4 refer only to ‘patients’, which, according to section 1 of the MHA 2001 

means a patient as defined under section 14, that is, an involuntary patient. This 

excludes voluntary patients from the consent to treatment protections of Part 4 of the 

MHA 2001 on consent to treatment. Voluntary patients who are detained under ss 23 

and 24 are thereafter regarded as involuntary patients and as such are immediately 

entitled to the procedural protections of ss 15-11 (providing for review of the 

detention by a Mental Health Tribunal) and to the protections in Part 4 of the Act.

Voluntary patients then have to rely on the provisions at common law pertaining to 

consent. As was noted above, the requirements for a valid consent to medical 

treatment at common law are voluntariness; capacity; and full disclosure of the details
c c

of the treatment. One of the leading cases from the United Kingdom on disclosure 

in the context of consent to treatment is an ECT case, Bolam v Friern Hospital 

Management Committee. In that case, a patient who consented to electro-

M ental Health A ct 2001, s 69.
Walsh V F am ily P lanning S ervice  [1992] 1 IR 496. For an interesting account from the perspective 

o f  the m edical profession o f  the frustrations caused by the lack o f  clear legislative guidelines on the 
treatment o f  patients w ho consented to voluntary adm ission to a mental hospital but subsequently lose 
capacity to consent to treatment, see Dunne, R ., Kavanagh, A ., and M cLoughlin, D ., 
“E lectroconvulsive therapy, capacity and the law in Ireland” (2009) 26 ( \ )  Irish Journal o f  
P sych o log ica l M edicine  3, available online at http://ww w.ijpm .org/content/pdf/423/Editorial.pdf 
(accessed  20  Septem ber 2010). On consent to m edical treatment in Irish law, see D onnelly , M ., 
Consent: B ridg ing  the G ap betw een D o c to r  a n d  P a tien t (Cork: Cork U niversity Press, 2002); O ’N eill, 
Anne-M arie, Irish M ental H ealth  L aw  (Dublin: Firstlaw, 2005), Chapter 10, and W helan, Darius, 
M ental H ealth  L aw  an d  P ractice: C iv il an d  C rim inal A spects  (Dublin: Thom son Round Hall, 2009), 
Chapter 10.There is also a sizeable body o f  academ ic literature on the question o f  consent to treatment 
in England. See  for exam ple, Bartlett, Peter, and Sandland, Ralph, M ental H ealth  L aw : P o licy  an d  
P ractice , 2nd ed. (Oxford: Oxford U niversity Press, 2003), Chapter 7; H oggett, Brenda M ., M ental 
H ealth  L aw  (London: Sw eet and M axw ell, 1996), Chapter 5; M ason, K enyon and Laurie, Graeme, 
M ason & M cC all S m ith ’s  L aw  an d  M edica l E th ics 7th edn (Oxford: Oxford U niversity Press, 2005), 
Chapter 10; Fenwick, H elen, C ivil L iberties an d  Hum an R ights, 3rd ed. (London: Cavendish  
Publishing Lim ited, 2004), Chapter 12; D avies, M ., M edica l L aw  2nd edn (London: Blackstone, 1998), 
Chapter 5.

Bolam  V F riern H osp ita l M anagem ent C om m ittee  [1957] 2 A ll E.R. 118.
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convulsive therapy was not infomied of the risks associated with the use of the 

electro-shock therapy without the administration of a muscle relaxant and/or an 

anaesthetic. At the time medical opinion was divided on the benefits o f the use o f a 

muscle relaxant in the administration of ECT -  while the muscle relaxant would 

eliminate any risk of fractures entirely, the risk of fractures occurring was small and 

the administration of the muscle relaxant in conjunction with anaesthesia also posed 

risks to the patient.^^^ The plaintiff patient received neither a muscle relaxant nor an 

anaesthetic and suffered numerous injuries including a fractured pelvis during the 

seizures induced by the treatment. McNair J in the Queen’s Bench Division ruled that 

the test for the standard of care in respect of negligence in this context was that of 

‘acting in accordance with the standards of reasonably competent medical men at the 

time’:

But where you get a situation which involves the use of some special skill or 
competence, then the test as to whether there has been negligence or not is not 
the test of the man on the top of a Clapham omnibus, because he has not got 
this special skill. The test is the standard o f the ordinary skilled man 
exercising and professing to have that special skill. A man need not possess 
the highest expert skill; it is well established law that it is sufficient if he 
exercises the ordinary skill of an ordinary competent man exercising that 
particular art. 1 do not think that 1 quarrel much with any of the submissions in 
law which have been put before you by counsel. Mr. Fox-Andrews put it in 
this way, that in the case of a medical man, negligence means failure to act in 
accordance with the standards of reasonably competent medical men at the 
time. That is a perfectly accurate statement, as long as it is remembered that 
there may be one or more perfectly proper standards; and if he conforms with

258one of those proper standards, then he is not negligent.

The question of the administration of ECT to voluntary patients is therefore not 

without its controversies in terais of the assessment of ability to consent and liability 

for negligence where a patient suffers an injury after consenting to the treatment when 

the treating psychiatrist did not disclose information about its risks which might have 

dissuaded them from consenting. Indeed in Bolam, the court referred with approval to 

expert evidence that the category of patients most likely to benefit from ECT are also 

a category of patients likely to suffer from delusions and a distortion of judgement 

about the state of their health, to the extent that a decision not to disclose certain of

B olam  V Friern H ospita l M anagem ent C om m ittee  [1957] 2 All  E.R. 118, [1957] 1 WLR 582,  591.  
Bolam  V Friern H ospita l M anagem ent C om m ittee  [1957] 2 All E.R. 118, [1957] 1 WLR 582,  586-  

587.
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the risks o f  ECT might be justifiable if  the disclosure would leave to a refusal to
1 259consent to the treatment.

In 2008 a private members bill was introduced in the Seanad seeking to amend the 

MHA 2001 in respect of consent to treatment. The Mental Health (Involuntary 

Procedures) (Amendment) Bill 2008^^'^ proposed a complete reform o f the MHA 2001 

Part 4 provisions in respect o f involuntary procedures. The first o f these sought the 

deletion o f section 58 in respect o f psycho-surgery^^' and the proposal o f a prohibition 

on its use.^^^ The second amendment would have amended the wording o f the MHA 

2001, s 59, to require the ‘informed consent in w riting’ o f the patient for every 

administration o f ECT and the removal o f the provisions facilitating the 

administration o f ECT in circumstances where a patient is ‘unable or unwilling to 

consent due to their mental illness.

These amendments focus on issues that have been raised by Mary Donnelly, who has 

argued for at least the deletion o f the word ‘unwilling’ from section 59 in order to 

limit its scope, and for the insertion o f a requirement that the second consultant 

psychiatrist who certifies the use o f ECT be independent o f the treating consultant 

psychiatrist.^^'' The deletion o f the word ‘unw illing’ from section 59(1) is also 

supported by the College o f Psychiatry in Ireland, who additionally also propose that 

the second opinion psychiatrist be appointed from a panel established by the Mental 

Health Commission, and that the degree o f  regulation o f ECT by the Commission be 

increased through the introduction o f more detailed audit procedures.

Bolam  V Friern H ospital Management Committee [1957] 2 All E.R. 118, [1957] 1 WLR 582, 589. 
Mental Health (Involuntary Procedures) (Amendment) Bill 2008 (Seanad) (Private Members Bill) 

(No. 36 o f 2008).
Mental Health (Involuntary Procedures) (Amendment) Bill 2008 (Seanad) (Private Members Bill) 

(No. 36 o f  2008), section 1.
De Burca, Deirdrc, Seanad Debates Vol. 190 No. 6 Mental Health (Involuntary Procedures) 

(Amendment) Bill 2008: Second Stage 25 June 2008, 481
<http://debates.oireachtas.ie/seanad/2008/06/25/00013.asp> accessed 23 January 2011.

De Biirca, Deirdre, Seanad Debates Vol. 190 No. 6 Mental Health (Involuntary Procedures) 
(Amendment) Bill 2008: Second Stage 25 June 2008, 482
<http://debates.oireachtas.ie/seanad/2008/06/25/00013.asp> accessed 23 January 2011.

Donnelly, Mary, “Patients’ Rights and ECT” Irish Times Letters to the E ditor 2 July 2008.
College o f  Psychiatry o f  Ireland, ECT Information Pack  (Dublin: College o f  Psychiatry o f  Ireland, 

2010), 9, ‘Tuesday 9 March 2010: Seanad All-Party Briefing on the administration o f  
Electroconvulsive Therapy: College o f  Psychiatry o f  Ireland Recommendations’, §§ 1 and 2 (Dublin: 
Government Publications, 2010) <http://www.dohc.ie/issues/ect/ECT_information_pack.pdf?direct=l> 
accessed 23 January 2011.
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The Mental Health (Involuntary Procedures) (Amendment) Bill 2008 currently stands 

adjourned at the Committee Stage in the Seanad, to facilitate the consideration by the 

government o f the incorporation o f the proposed amendments into the broader 

proposed amendment o f the mental health law regime that is proposed to occur in 

tandem with the introduction o f new capacity and guardianship legislation:

Legislation is being prepared which will take into account issues that arise in 
this debate. The matter will not be parked or shelved because it is part o f the 
ongoing process o f arriving at legislation that will be well accepted. Any 
amendment o f the Mental Health Act on these lines —  for example, to delete 
the word “unwilling” from section 59 —  would have to be undertaken within a 
supporting framework o f legislation defining legal capacity. The Office for 
Disability and Mental Health has already raised this matter in the context o f 
the development o f new capacity legislation by the Department o f  Justice, 
Equality and Law Refonn. I can assure the House that it will be considered 
further in that context. This aspect defines the importance o f  the Minister o f 
State with responsibility for disability and mental health. It is a cross- 
departmental issue that requires continued action, not least under my 
Department’s aegis.^^^

The question o f the use o f ECT in particular, and o f consent to mental health 

treatment generally, under the MHA 2001 can be seen to have the potential to 

continue to raise human rights c o n c e r n s . M a n y  o f  these difficulties revolve around 

the lack o f a clear regime for dealing with incapacitated patients, and around the 

regime applying to voluntary patients and are the result o f the lingering vestiges o f the 

paternalist philosophy o f the pre human rights era in mental health law in Ireland. The 

human rights issues raised are discussed in more detail below at § 5.3.

Conclusion

The reform o f mental health law in Ireland has undoubtedly resulted in significant 

improvements on the previous regime that was in place under the 1945 Act. The new 

requirements on admissions and detentions represent a substantial improvement on

Moloney, John, Seanad Debates Vol. 190 No. 6 Mental Health (Involuntary Procedures) 
(Amendment) Bill 2008: Second Stage 25 June 2008, 491-492
<http://debates.oireachtas.ie/seanad/2008/06/25/00013.asp> accessed 23 January 2011.

See also Robinson, R., “ECT and the Human Rights Act 1998” (2003) July Journal o f  Mental 
Health Law  66.

73



the old regime and are a significant enhancement in the protections o f patients’ human 

rights. Under the MHA 2001, people admitted and detained involuntarily in mental 

hospitals enjoy markedly greater protection o f their positive right to liberty, and 

greatly enhanced safeguards around the circumstances o f its curtailment.

However, a number o f areas o f difficulty still arise under the MHA 2001 in respect o f 

patients’ human rights. These difficulties may be said to cluster particularly around 

the issue o f  capacity and o f assessments o f capacity. The failure to address this issue 

has led to potential for human rights abuses in respect o f voluntary admissions; 

regulation o f voluntary patients’ consent to treatment; regulation o f involuntary 

patients’ consent to treatment; and the position o f the compliant incapacitated patient 

who is not formally detained as an involuntary patient. Some concerns remain about 

the new standards and tests established under the MHA 2001, in particular with 

respect to involuntary incapacitated patients and voluntary patients. Significant 

concerns also continue to be raised around the provisions on consent to treatment and 

in particular in respect of involuntary treatment and above all in respect o f the 

administration o f ECT.

Many o f these concerns may be said to derive from the continuing paternalist 

approach that has been adopted by the drafters in the framing o f the section 4 best 

interests provision and in the structure o f the consent to treatment safeguards and their 

application to involuntary patients only. Compounding the problem, the judiciary 

have in cases on the MHA 2001 continued to utilise the paternalist philosophy in the 

interpretation o f mental health legislation that was adopted in the cases that came 

before them under the 1945 Act. The difficulties with this approach, and its 

unsuitability to the human rights based regime that the MHA 2001 seeks to achieve, 

are outlined in detail at §§ 3.7 and 5.2.4 below.

Additionally, the continued absence o f a human rights based capacity regime founded 

on a functional model o f capacity and capable o f providing protection in cases where 

people have suffered temporary or intermittent loss o f  capacity in addition to cases 

where the person’s loss o f capacity is permanent, is o f significant concern.
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In order to draw out in more detail the reasons why these issues are so problematic in 

ternis of Ireland’s efforts to implement a mental health law regime that is compliant 

with our international human rights obligations, it is necessary to understand the 

parameters o f the international human rights protections to which Ireland is 

committed in this area. In Chapter 2 a description is provided o f the international 

human rights standards against which the Irish mental health law framework will be 

judged in this work.
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2 .  MENTAL HEALTH RIGHTS: THE INTERNATIONAL H U M A N  

RIGHTS FR A M E W O R K

Introduction

International human rights have enormous importance for the lives o f people suffering 

from mental illness. This Chapter outlines the major international human rights 

documents and the mechanisms by which these provisions have provided protection 

for people suffering from mental illness. The purpose o f this is to establish the 

parameters o f Ireland’s international human rights commitments in the area o f mental 

health, in order to develop a clear picture o f the standard to which Irish mental health 

law will be held in the perfomiance o f the ‘human rights audit’ in Chapter 5 o f this 

work.

The discussion in this Chapter first outlines the types o f legal dilemmas that are 

frequently encountered by mental health service users, and then identifies the types of 

human rights claims that are engaged by those legal dilemmas. The international 

human rights provisions and jurispm dence dealing with those types o f human rights 

claims are described, and the ways in which those rights claims are protected are 

evaluated on both the international and European levels.

In the next Chapter, the same analysis is performed in respect o f the human rights 

protected by the Irish Constitution. In Chapter 4 a description o f the mental health law 

regimes in England and South Africa is provided, in order to provide a comparative 

analysis o f the degrees o f protection o f the international human rights standards in the 

mental health laws o f those jurisdiction. An evaluation o f the substance and effect of 

Irish mental health law, presented as an audit o f our constitutional human rights 

jurisprudence and statutory and common law regulation o f mental health services 

against the international and constitutional human rights standards described in this 

Chapter, is performed in Chapter 5.
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In this thesis the types o f rights claims put forward by mental health service users in 

legal challenges brought pertaining to their experiences within the mental health 

services, or pertaining to their claimed unsatisfactory treatment in other aspects o f 

society as a result o f their status as mental health patients, are grouped into seven 

categories. These seven categories are:

1. Dignity claims;

2. Liberty claims;

3. Autonomy, bodily integrity, and privacy claims;

4. Fair procedures claims;

5. Claims based in the right to freedom from torture and inhuman and 

degrading treatment and punishment;

6. Equality claims; and

7. Affinnative rights claims based on arguments for particular entitlements

(for example, an entitlement to access to a certain standard o f health or

health care, or an entitlement to access to education).

The following discussion provides a detailed analysis o f the substance o f the rights 

claims made within each o f these categories, assessing the meaning and application o f 

these rights at the international human rights level in the context o f mental health 

claims, but at this juncture it is appropriate to provide an account o f the major human 

rights sources that will be considered in this analysis, and o f the human rights bodies 

that promote and enforce these rights. An assessment o f whether these rights have in 

legal outcomes provided for meaningful substantive protection for mental health 

patients will be undertaken in Chapter 5.

2.1 Global Human Rights Bodies

Ireland can boast membership o f two international human rights bodies, both o f which 

have generated significant human rights instruments o f crucial importance to the 

protection o f the rights o f mental health patients. On the global scale, Ireland is a 

member o f the United Nations, which is the premier international human rights 

standards-setting organisation. On the regional scale, Ireland is a member o f the
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Council o f Europe, and a party to the European Convention on Human Rights, which 

has been incorporated into Irish law by the European Convention on Human Rights 

Act 2003. The human rights standards established by these organisations are the 

model against which Irish mental health law is compared in this work.

The primary international human rights body is the United Nations (the UN), which 

operates as the vanguard o f international human rights law. Emerging out o f the 

trauma o f World W ar II, the UN was established in 1954 in an effort to build “a post

war world o f safety, justice and returning prosperity.” ' The UN is a system o f more 

than thirty affiliated organisations, which cooperate to address the most pressing 

problems affecting humanity. W hittaker summarises the functions o f the UN in a 

thematic way as being threefold and interrelated;

1. To be a forum for discussion and decision;

2. To meet as a syndicate for action, employing non-forcible measures to 

improve the world; and

3. To be a missionary centre appealing to moral values and standards higher than 

those generally prevailing in international relations.^

The UN ’s extensive list o f activities can be grouped into four main purposes that 

encapsulate the essence o f the UN’s work: the maintenance o f international peace and 

security; developing friendly relations among nations; cooperation in solving 

international problems and in promoting respect for human rights; and acting as a 

centre for harmonizing the actions o f nations.^

The U N ’s protection o f  human rights is contained in the International Bill o f Rights, 

which is a treaty based system o f safeguards for human rights; and is also contained in 

numerous declarations, resolutions, and guidance documents, some o f which

' Whittaker, D. J., United Nations in the Contem poraiy World  (London and New York: Routledge, 
1997), 3.
 ̂ Whittaker, D. J., United Nations in the Contemporary World (London and New York: Routledge, 

1997), 6. United Nations, U.N. IN  Brief: Chapter I -  How the U.N. Works
<http://www.un.org/Overview/uninbrief/about.shtml> accessed 1 October 2006. See also United 
Nations, U.N. in Brief: Introduction -  Not So Well Known...,
<http://www.un.org/Overview/uninbrief/> accessed 24 October 2009.
 ̂ See United Nations, U.N. in Brief: Chapter 1 -  H ow the U.N. Works,

<http://www.un.org/Overview/uninbrief/about.shtml> accessed 24 October 2009.
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specifically address the rights o f people with mental disabilities. The International 

Bill o f Rights is comprised o f the United Nations Charter;'' the Universal Declaration 

o f Human Rights;^ and the two International Covenants o f Human Rights -  the 

International Covenant on Civil and Political Rights^ and the International Covenant 

on Economic, Social and Cultural Rights.^ Four further conventions up to 2006 offer
g

protections to specific groups o f people vulnerable to human rights abuses -  women;

children;^ racial minorities;'® and those subjected to torture and inhuman and

degrading treatment or punishm ent." All o f these conventions apply to people with

mental disabilities who may fall within their realm, and in some instances the

conventions provide specific protection against abuses being targeted particularly at

mental disability or exacerbated in terms o f  their impact by the victim ’s mental

disability. For example, the Convention Against Torture and other Cruel, Inhuman or

Degrading Treatment or Punishment specifically includes discrimination on the basis
12o f mental disability as a type o f cruel, inhuman or degrading treatment.

Specific monitoring bodies are established under the Conventions to oversee their 

enactment and compliance with each Convention’s tenns. Monitoring is done on the 

basis o f visits by national and independent international bodies to places o f detention, 

as well as states parties’ self-reporting to the monitoring bodies. The monitoring 

mechanisms for each o f the major conventions are discussed below.

'* U nited Nations Charter, 24*  N ovem ber 1945 <http://www.un.org/aboutun/charter/> accessed 24  
October 2009.
 ̂ See  United Nations, U niversal D eclara tion  o f  Human Rights, (1948) G .A. Res. 217A , U .N . GAOR, 

3rd Sess. U .N . D oc. A /311 , Preamble. See  also Rosenthal, Eric, and Sundram, Clarence J., 
“Internationa) Human Rights in M ental Health L egislation” (2002) 21 N ew  York L aw  School Journal o f  
In ternational an d  C om parative L aw  469 , 479; an d  Gostin, L.O. and Gable, L., “The Human Rights o f  
Persons with Mental D isabilities: A  Global Perspective on the Application o f  Human R ights Principles 
to Mental Health” (2004) 63 (1) M arylan d  L aw  R eview  20, 32.
 ̂ U nited Nations, In ternational C ovenant on C ivil an d  P o litica l R ights, 19 D ecem ber 1966, 999  

U .N .T .S . 171.
 ̂ U nited Nations, In ternational C ovenant on Econom ic, S ocia l an d  C ultural R ights, 16 D ecem ber  
1966, 993 U .N .T .S. 3.
* United Nations, C onvention on the E lim ination o f  A ll F orm s o f  D iscrim ination  A gainst Women, 18 
D ecem ber 1979, 1249 U .N .T .S . 13.
’ U nited Nations, Convention on the R ights o f  the Child, 20 N ovem ber 1989, 1577 U .N .T .S . 43.

U nited Nations, In ternational Convention on the Elim ination o f  A ll F orm s o f  R acia l D iscrim ination , 
opened for signature 7 March 1966, 660 U .N .T .S . 211.
" United Nations, C onvention A gainst Torture an d  other Cruel, Inhuman o r  D egrad in g  Treatm ent o r  
P unishm ent, 10 D ecem ber 1984, 1465 U .N .T .S . 113.
'■ United Nations, C onvention A gainst Torture an d  other Cruel, Inhuman o r  D egrad in g  Treatm ent or  
Punishm ent, 10 D ecem ber 1984, 1465 U .N .T .S . 113, Article 1.
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The International Bill o f  Human Rights may be taken to lay down a foundational or 

base level o f  human rights entitlements and mechanisms to safeguard against abuses 

o f  those rights.'^ It did not, however, specifically address the rights o f  people with 

disabilities. In tenns o f  the benefits accruing to mental health service users and to 

people with disabilities more generally, one commentator has described the 

International Bill o f  Rights system as a “toothless tiger”.’  ̂ In an attempt to address 

these shortcomings, a number o f  further United Nations documents -  in the form o f  

Comments,'^ Declarations,'^ Resolutions,'^ and guidance documents'* were drafted to 

focus specifically on the interpretation o f  the International Bill o f  Human Rights in its 

application to people with mental disabilities. These provisions form part o f  the U N ’s 

portfolio o f  ‘soft law ’. They are not legally binding upon signatories to the 

International Bill o f  Human Rights, but they are considered authoritative 

interpretations o f  the rights enshrined in it, and as such are o f  significant importance 

in progressing an understanding o f the United Nations framework as encompassing 

the rights o f  people with disabilities.

Notwithstanding the adoption o f  the numerous soft law provisions, particularly 

throughout the last decade o f  the 20*'’ century, considerable disquiet remained among

Gostin, Lawrence O. and Gable, Lance, “The Human Rights o f Persons with Mental Disabilities; A 
Global Perspective on the Application of Human Rights Principles to Mental Health” (2004) 63 (1) 
Maryland Law Review 20, 36.

Degener, Theresia, “Disability as a Subject of International Human Rights Law and Comparative 
Discrimination Law” In Herr, S. S. et al (eds.). The Human Rights o f  Persons with Intellectual 
Disabilities: Different but Equal (Oxford and New York; Oxford University Press, 2003), 159.

General information on the various UN Committees and how they operate can be found at 
<http;//www.un.org/ga/committees.shtml> accessed 24 May 2010,

The declarations that are o f most importance to the area of mental health rights are the Declaration 
on the Rights of Mentally Retarded Persons 1971 (United Nations, Declaration on the Rights o f  
Mentally Retarded Persons (New York; United Nations Secretariat Centre for Human Rights, 1971). 
G.A. Res. 2856, U.N. GAOR, 26* Sess., Supp. No. 29, at 99, U.N. Doc. A/8429 (1971)); the 
Declaration on the Rights o f Disabled Persons 1975 (United Nations, Declaration on the Rights o f  
Disabled Persons (New York; United Nations Secretariat Centre for Human Rights, 1975). G.A. Res. 
3447, U.N. GAOR, 30* Sess., Supp. No. 34, at 92, U.N. Doc. A/10034 (1975)); and the Vienna 
Declaration and Programme of Action of the World Conference on Human Rights 1993. (United 
Nations, Vienna Declaration and Programme o f  Action o f  the World Conference on Human Rights 
(New York; United Nations Secretariat Centre for Human Rights, 1993). G.A. Res. 48/141, U.N. 
GAOR, U.N. Doc. A/CONF.157/23 (1993)).

See for example the Committee on Economic, Social and Cultural Rights (CESCR) established under 
the United Nations Economic and Social Council (ECOSOC) Resolution 1985/17 < 
http;//ap.ohchr.org/documents/E/ECOSOC/resolutions/E-RES-1985-17.doc> accessed 24 January 
2 0 1 1 .

'* United Nations, Principles fo r  the Protection o f  Persons with Mental Illness and the Improvement o f  
Mental Health Care (New York; United Nations Secretariat Centre for Human Rights, 1991); (1991) 
G.A, Res. 119, U.N. GAOR, 46* Sess., U.N. Doc. A/46/49, Supp. No. 49, Annex, 188-92.
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human rights activists regarding the lack o f adequate protection for the human rights 

o f people with disabilities -  as Oliver Lewis describes, people with mental health 

disabilities specifically “are among those who suffer most from the compliance gap 

between lofty declaration and rights reality.” '^ This ultimately lead to the disability

rights movement successfully lobbying the UN to draft and pass a legally binding
20convention that would specifically safeguard the rights o f people with disabilities. 

The convention was passed by the UN in 2006 and Ireland signed the Convention on 

the Rights of Persons with Disabilities in 2007. The Convention on the Rights of 

Persons with Disabilities (CRPD) had its genesis in the establishment o f an Ad Hoc 

Committee to consider proposals for “a comprehensive and integral international 

convention to promote and protect the rights and dignity o f persons with 

disabilities.”^' Gostin describes the establishment o f this committee, and the decision 

to draft a convention specifically on the rights o f persons with disabilities, as a 

“potential paradigm shift” .̂  ̂ The CRPD is based around eight guiding principles that 

pemieate each o f its provisions. It may be said that these principles represent a list o f 

the types o f rights claims that are o f most importance to people with disabilities, and 

they centre on the principles o f dignity; autonomy; freedom; independence; and 

equality:

1. Respect for inherent dignity, individual autonomy including the freedom 

to make one’s own choices, and independence o f persons;

2. Non-discrimination;

3. Full and effective participation and inclusion in society;

4. Respect for difference and acceptance o f persons with disabilities as part 

o f human diversity and humanity;

19 L ew is, Oliver, “The Expressive, Educational and Proactive R oles o f  Human Rights; A n A nalysis o f  
the U nited N ations Convention on the Rights o f  Persons with D isab ilities” in M cSherry, Bernadette 
and Walker, Penelope, eds, Rethinking R igh ts-B ased  M ental H ealth  L aw s  (O xford and Portland,
Oregon: Hart Publishing, 2010), 97-128, 97.
20 For more information on the drafting process behind the CRPD, see  for exam ple Stein, M ichael 
A sh ley  and Lord, Janet E., “M onitoring the Convention on the Rights o f  Persons with D isabilities; 
Innovations, Lost Opportunities, and Future Potential” (2010) 32 Human R ights Q u arterly  689.

U nited N ations, C om prehensive an d  In tegral C onvention to P rom ote  an d  P ro tec t the R ights an d  
D ign ity  o f  P ersons with D isab ilities, G .A. Res. 168, U .N . G A O R , 56"' Sess., 88 ’'’ plenary m eeting, 
U .N . D oc. A /56/583/A dd.2  (N ew  York: United N ations, 2001).

G ostin, Lawrence O. and Gable, Lance, “The Human Rights o f  Persons with Mental D isabilities: A  
G lobal Perspective on the Application o f  Human Rights Principles to Mental Health” (2004) 63 (1) 
M arylan d  L aw  R eview  20, 45.
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5. Equality o f opportunity;

6. Accessibility;

7. Equality between men and women; and

8. Respect for the evolving capacities o f children with disabilities and respect 

for the right o f children with disabilities to preserve their identities.

The CRPD consciously attempts to reflect the changes in thinking and approach that 

have occurred in society with respect to people with disabilities. Unlike the earlier 

UN documents which adopted a paternalistic approach, the CRPD is rooted in the 

social model o f disability approach that focuses on the person rather than their 

disability. The fundamental starting point o f the social model o f disability is that a 

person is never disabled as a result o f their disability, rather they are disabled as a 

result o f society’s failure to accommodate that d i s a b i l i t y T h e  CRPD therefore 

operates from the premise that adaptations must be made within society in order that 

people with disabilities can exercise their human rights effectively. The aim o f the 

Convention is to encourage the making o f these adaptations and to protect the human 

rights o f people with disabilities from infringement. Significantly, the CRPD provides 

for an obligation on states to take steps to eliminate discrimination in the private in 

addition to the public sphere, and, in its optional protocol, contains a means o f 

individual complaint in respect o f alleged violations.

United N ations Enable, G uiding P rincip les o f  the C onvention  (United N ations, 2007)
<http://w w w .un.org/esa/socdev/enable/convinfoguide.htm > accessed 24 October 2009. See  also United
Nations, C om prehensive a n d  In tegra l Convention to  P rom ote  an d  P ro tec t the R ights a n d  D ign ity o f
P erson s w ith D isab ilities, G .A. Res. 168, U .N . G A O R , 56* Sess., 88* plenary m eeting, U .N . D oc.
A /56/583/A dd.2  (N ew  York: United N ations, 2001).

See  generally Barnes, Colin and Mercer, G eof, The S oc ia l M odel o f  D isab ility : E urope an d  the
M ajority  W'orW (Leeds: D isability Press, 2005). In respect o f  the impact o f  the social m odel o f
disability on legal reform and on the impact o f  human rights philosophies to disability issues, see
Traustadottir, Rannveig, “Disability Studies, the Social M odel, and Legal D evelopm ents” in Quinn,
Gerard and Arnardottir, Oddny M joll, eds, The U N  C onvention on the R ights o f  P erson s with
D isab ilities: E uropean an d  Scandinavian P erspec tives  (Leiden; Brill, 2008), 3-16 and W alker,
Penelope, “Lost in Translation: Human Rights and M ental Health Law ” in M cSherry, Bernadette and
Walker, Penelope, eds, R ethinking R igh ts-B ased  M ental H ealth  L aw s  (Oxford and Portland, Oregon:
Hart Publishing, 2010), 51-72.
25

For detailed information on the enforcem ent m echanism s around the CRPD, see  U nited N ations 
Enable, Them atic Study by  the O ffice o f  the U nited  N ations H igh C om m issioner f o r  Hum an R ights on 
enhancing aw areness an d  understanding o f  the Convention on the R ights o f  P ersons w ith D isab ilities  
(United N ations, U .N . D oc. A /H R C /10/48, 26*  January 2009)
< http://w w w 2.ohchr.O rg/english/bodies/hrcouncil/docs/10session/A .H R C .10.48.pdf> accessed  14 May 
2011 and Stein, M ichael A shley and Lord, Janet E., “M onitoring the Convention on the R ights o f  
Persons with D isabilities: Innovations, Lost Opportunities, and Future Potential” (2010) 32 Human 
Rights Q u arterly  689.
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These international human rights documents provide for both civil and political and 

socio-economic rights that are applicable in the area o f mental health. These rights are 

contained both in the broad ranging international human rights principles, and also in 

a variety o f specifically targeted documents that focus on the field o f mental health. 

The International Covenant on Civil and Political Rights provides an avenue for the 

guaranteeing o f procedural protections against arbitrary civil commitment to 

psychiatric institutions (under the rights to liberty and to fair procedures) and 

protection against inhumane conditions o f confinement and o f treatment (prohibition 

on torture, and inhuman and degrading treatment). Additionally, the CRPD contains a 

blend o f both civil and political, and socio-economic rights. The Mental Illness 

Principles and General Comment 21 o f the Human Rights Committee provide further 

guidance on the applicability o f these international human rights nonns in the sphere 

o f mental health law. In terms o f socio-economic rights, the International Covenant 

on Economic, Social and Cultural Rights can be utilised to argue for access to 

community treatment schemes; humane treatments; and educational and vocational 

programmes.

As noted above, the CRPD recognises a number o f socio-economic rights specifically 

in the realm o f the protection o f the rights o f  people with disabilities. Additionally, 

the UN has adopted the Mental Illness Principles, the Standard Rules on the 

Equalisation o f Opportunides for Persons with Disabilities, the Declaration on the 

Rights o f  Disabled Persons, and General Comments 5 and 12 directly pertinent to the 

protection o f the rights o f people affected by mental health law regimes. Each o f these 

is discussed in more detail below within the thematic discussion o f mental health 

rights claims.

See generally Quinn, G. and Degener, Theresia, et al, Human Rights and Disability: The Current Use 
and Future Potential o f  United Nations Human Rights Instruments In The Context o f  Disability 
(Geneva: United Nations, Office o f the High Commission for Human Rights, 2002), 59.
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2.1.1 UN Human Rights Monitoring and Enforcement

The UN is structured around six central institutions: the General Assembly;^^ the 

Security Council;^* the Secretariat;^^ the Economic and Social Council;^*^ the 

Trusteeship Council^' and the International Court o f J u s t ic e .T h e re  are many more 

sub-committees, commissions, treaty monitoring bodies and assemblies which report 

back to the six central institutions.

The Office of the UN High Commissioner for Human Rights provides support to the 

Human Rights Council and the other core treaty bodies (such as the Committees set 

up to monitor the implementation o f the International Covenant on Civil and Political 

Rights (ICCPR), International Covenant on Economic Social and Cultural Rights 

(ICESCR) and Convention on the Rights o f Persons with Disabilities (CRPD)), and 

works to promote human rights through human rights education and public 

infonnation activities. The Office divides its workload into three streams -  standard- 

setting; monitoring; and on the ground implementation. The first two streams support 

the various treaty Committees in their tasks o f reviewing and monitoring treaty 

compliance. The third stream is achieved through the appointment o f special 

rapporteurs, independent experts, and working groups to monitor human rights in 

specific countries or in relation to specific issues. The Commission also maintains 

field offices in areas considered to be in need of assistance in the promotion o f human 

rights

United Nations, Guiding Principles o f  the Convention (United Nations, 2007) 
<http://www.un.org/esa/socdev/enable/convinfoguide.htm> accessed 24 October 2009.

See United Nations, U.N. in Brief: Chapter I -  How the U.N. Works: IB  -  The Security Council, 
<http://www.un.org/Overview/uninbrief/sc.shtml> accessed 24 October 2009.

See United Nations, U.N. in Brief: Chapter 1 -  How the U.N. Works: IF  -  The Secretariat, 
<http://www.un.org/Overview/uninbrief/secretariat.shtml> accessed 24 October 2009.

See United Nations, U.N. in Brief: Chapter 1 -  H ow the U.N. Works: 1C -  The Economic and Social 
Council, <http://www.un.org/Overview/uninbrief/ecosoc.shtml> accessed 24 October 2009.

See United Nations, U.N. in Brief: Chapter I -  How the U.N. Works: ID  -  The Economic and Social 
Council <http://www.un.org/Overview/uninbrief/ecosoc.shtml> accessed 24 October 2009.

See United Nations, U.N. in Brief: Chapter I -  How the U.N. Works: IE  -  The Economic and Social 
Council, <http://www.un.org/Overview/uninbrief/ecosoc.shtml> accessed 24 October 2009.

For general information on the work o f the UN High Commissioner for Human Rights, see 
<http://www.ohchr.org/EN/Pages/WelcomePage.aspx> accessed 24 May 2010. See also United 
Nations Enable, Thematic Study by the Office o f  the United Nations High Commissioner fo r  Human 
Rights on enhancing awareness and understanding o f  the Convention on the Rights o f  Persons with 
Disabilities (United Nations, U.N. Doc. A/HRC/10/48, 26* January 2009)
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The Human Rights Council, established in 2006, replacing the previous Commission 

on Human Rights, is a UN Charter body with responsibility for the promotion and 

protection o f human rights globally. It operates on the basis o f periodic reviews o f the 

UN member states’ human rights records. Ireland is scheduled for its first review in 

the 12*'’ Human Rights Council Universal Periodic Review Session, to occur in late 

2011. The Human Rights Council, under the First Protocol to the International 

Covenant on Civil and Political Rights (ICCPR) has the power to accept private 

complaints from individuals alleging that they have been the victim o f a Convention 

violation. Ireland has signed up to the First Protocol, but with a derogation at Article 

5(2) in respect o f communications from an individual if  the matter has already been 

considered under another procedure o f international investigation or settlement.

The International Bill o f Human Rights provides for the establishment o f human 

rights committees, which publish interpretations o f the content o f the international 

human rights provisions and monitor worldwide implementation o f the human rights 

contained in the Bill o f Human Rights. These interpretations are presented in reports 

on specific thematic issues and are published as ‘General Comments’. The Committee 

on Human Rights focuses on interpretations o f the ICCPR, while the Committee on 

Economic, Social and Cultural Rights focuses on interpretations o f the ICESCR. 

There is also a committee set up under the CRPD. The committees perforai their 

monitoring function via a system o f reporting and recommendations. States that have 

signed up to a treaty will be required to report to the relevant committee body on a 

regular basis (generally every four years). The committee will then examine the report 

received and compose a reply outlining any concerns and recommendations that arise. 

The two International Covenants on Human Rights (the ICCPR and the ICESCR) are 

intended to provide enforceable mechanisms to promote and protect the human rights 

recognised in the Universal Declaration o f Human Rights (UDHR). Complaints of 

violations o f the ICCPR and the ICESCR can be addressed to the Special Rapporteur 

system, and can also be brought before the Human Rights Committee, a special body 

that sits for eight weeks every year to monitor compliance with the UN human rights 

documents.

<http;//www2.ohchr.org/english/bodies/hrcouncil/docs/10session/A.HRC.10.48.pdf> accessed 14 May 
2 0 1 1 .
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The committees also have the power to issue General Comments, which are 

recommendations for the implementation o f individual treaty articles. The most 

relevant o f these for the purposes o f this thesis are: the Human Rights Committee’s 

General Comment 21 on the Humane Treatment o f Persons Deprived o f their Liberty; 

the Committee on Economic, Social and Cultural Rights’ General Comment 5 on 

Persons with Disabilities; and the Committee on Economic, Social and Cultural 

Rights’ General Comment 14 on The Right to the Highest Attainable Standard of 

Health.^^

2.2 European Human Rights Bodies

On the regional level, human rights are given strong protection in Europe by the 

Council o f Europe, the monitoring body that oversees the enforcement o f the 

provisions o f the European Convention for the Protection o f Human Rights and 

Fundamental Freedoms, which is more commonly known as the European 

Convention on Human Rights (ECHR). The operation o f the ECHR is monitored and 

enforced by the European Court o f Human Rights (ECtHR). The ECHR has been

These interpretations are presented in reports on specific thematic issues and are published as 
‘General C om m ents’. The full text o f all o f the General Com m ents is available at 
<http://w w w2.ohchr.org/english/bodies/hrc/com m ents.htm > accessed 28 August 2010. The Com m ittee 
on Human Rights focuses on interpretations o f the ICCPR (see generally
<http://w w w2.ohchr.org/english/bodies/hrc/index.htm > accessed 24 May 2010), while the Com m ittee 
on Econom ic, Social and Cultural R ights focuses on interpretations o f  the ICESCR (see generally 
<http://w w w2.ohchr.org/english/bodies/cescr/index.htm > accessed 24 M ay 2010). There is also a 
com m ittee set up under the CRPD (see generally
<http://w w w.ohchr.org/EN /H RBodies/CRPD /Pages/CRPD Index.aspx> accessed 24 May 2010). See  in 

particular; the Human Rights Com m ittee’s General Comment 21 on the H um ane Treatment o f  Persons  
D eprived o f  their L iberty  (United N ations Office o f  the High Com m issioner for Human Rights, 
General Comment 21 o f  the Committee on Human Rights: Replaces General Comment 9 Concerning  
H um ane Treatment o f  Persons D eprived o f  L iberty  (Geneva: UNHCR, 1992)
<http;//w w w.unhchr.ch/tbs/doc.nsf/(Sym bol)/3327552b951 Ifb98cl2563ed004cbe59?0pendocum ent>  
accessed 24 M ay 2010); the Com m ittee on Economic, Social and Cultural R ights’ G eneral Comment 5 
on Persons with D isabilities (United Nations Office o f  the H igh Com m issioner for H um an Rights, 
General Comment 5 o f  the Committee on Economic, Social and  Cultural Rights: Persons with 
D isabilities (Geneva; U NHCR, 1996)
<http://w w w.unhchr.ch/tbs/doc.nsf/(Sym bol)/CESCR% 20General% 20com m ent% 205.En?Opendocum  
ent> accessed 1 October 2006); and the Com mittee on Econom ic, Social and Cultural R ights’ General 
Comment 14 on The R ight to the H ighest Attainable S tandard o f  Health  (United Nations Office o f  the 
High Com m issioner for Hum an Rights, General Com m ent 14 o f the Com m ittee on Econom ic, Social 
and Cultural Rights: The Right to the Highest A ttainable Standard o f  Health (Geneva: UNHCR, 2000) 
<http;//w w w .unhchr.ch/tbs/doc.nsf/(Sym bol)/40d009901358b0e2cl 256915005090be?0pendocum ent>  
accessed 24 M ay 2010).
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incorporated into Irish law in the form o f the European Convention on Human Rights 

Act 2003, and is as a result the international human rights document that has had the 

most profound impact on domestic Irish law, and on Irish mental health law in 

particular. When the MHA 2001 was described at the time o f its enactment as 

bringing Irish mental health law into compliance with international human rights 

standards, the ECHR was the yardstick against which this hoped for compliance had 

been measured. It is therefore o f particular importance to the ‘human rights audit’ 

exercise in this thesis to understand the operation o f the Council o f Europe and the 

parameters o f the human rights protections provided in the ECHR itself and in the 

jurisprudence o f the ECtHR.

The Council o f Europe was established in the aftermath o f W orld W ar II with the aim 

o f achieving greater hannony and unity among the countries o f Europe, in order to 

prevent the horrors o f war being revisited. The Council’s endeavours ultimately led to 

the establishment o f the European Union. Today the Council o f Europe’s primary 

function is to act as a watchdog for democracy and human rights in Europe, and as the 

administrating body for the ECtHR in its function o f overseeing the enforcement o f 

the ECHR.

The ECHR was signed in Rome in 1950. The Human Rights Charter o f the Council of 

Europe, the ECHR is interpreted and guarded by the Strasbourg based European 

Court o f Human Rights (ECtHR), to which there is an individual right o f complaint 

where there has been a violation by a contracting party. It is a prerequisite of 

membership o f the European Union to become a party to the Council o f Europe and 

ratify the ECHR. Ireland ratified the ECHR in 1953 and was the first contracting party 

to issue a declaration under Article 46 o f the Convention, thereby recognising the 

validity o f the ECtHR.

In its jurisprudence with respect to the human rights o f people with mental 

disabilities, the ECHR guarantees only civil and political rights. It does not protect the 

so-called ‘affirmative’ social, economic and cultural rights (although the European 

Social Charter is increasingly being relied upon before the ECtHR, and cited in its 

judgm ents, which is a development that may hold potential in this area for the 

protection o f the health rights o f mental health patients). As such, the protections that
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have been developed under the ECHR are negative in nature, requiring the State and 

private actors to refrain from violating a person’s rights, rather than positive in nature, 

entithng an individual to services which must be provided by the State.

In an echo o f the guiding principles laid down for the CRPD (which were earlier 

posited to be centred on the principles o f dignity; autonomy; freedom; independence; 

and equality), the provisions o f the ECHR that have seen the most litigation in the 

area o f mental health rights claims have been Article 3 (the prohibition on torture and 

cruel, inhuman and degrading treatment); Article 5 (the right to liberty); Article 6 (the 

right to due process o f law); Article 8 (the right to privacy) and Article 14 (the right to 

non-discrimination).

The ECHR has a social and economic rights counterpart in the European Social 

Charter (ESC), adopted by the Council o f Europe in 1961. The ESC protects rights to 

housing; health; education; employment; legal protection; free movement; and non

discrimination. The principles o f the ESC are policy aims, rather than binding human 

rights obligations, and States are not required to sign up to the document in its
•3 c

entirety. Ireland has signed up to all but three articles o f the ESC: Article 8(3) (the 

right o f nursing mothers to sufficient time o ff from work for this purpose); Article 21 

(the right o f workers to infonnation and consultation with regard to the financial 

affairs o f their employer); and Article 31 (promotion o f the right to housing).

Compliance with the ESC is monitored through a system o f self-reporting to the 

European Committee o f Social Rights, a fifteen person panel elected by the Council 

o f Europe’s Committee o f Ministers. M ember States submit annual reports to the 

Committee, which then issues annual ‘Conclusions’ assessing the degree of 

compliance with the terms o f the ESC. If  a State does not take action on a conclusion 

that it is not in compliance with the ESC the matter is passed on to the Governmental

Revised European Social Charter 1996, pt III, Article A.
For a chart showing the articles ratified or not ratified by Ireland see  Council o f  Europe, Ireland and 

the European Social Charter (Strasbourg: May 2010)
<http://www.coe. int/t/dghl/monitoring/socialcharter/CountryFactsheets/Ireland_en.asp> accessed 24 
May 2010, and for a chart showing these statistics for all signatories see Council o f  Europe, 
Acceptance o f  Provisions o f  the Revised European Social Charter (1996) (Strasbourg: 5 March 2010) 
<http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/ProvisionTableRev_en.pdf> accessed 
24 May 2010.
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Committee, which may issue ‘Recommendations’ requesting that the State in question 

make the necessary legal or policy changes to achieve compliance.

There is also a collective complaints mechanism whereby certain European trade and 

business organisations; certain non-govemmental organisations; and domestic 

employers’ organisations and trade unions may lodge complaints with the Committee 

o f Social Rights. If the Committee deems the complaint admissible, it will invite 

written submissions and may hold a public hearing into the complaint. The 

Committee o f Social Rights ultimately prepares a report on the validity o f the 

complaint, which is submitted to the Committee o f Ministers. The Committee o f 

Ministers may then adopt a resolution, and may ‘recom mend’ that the member State 

make changes to its laws or policies in instances where non-compliance with the ESC 

has been found.

Rehman describes the ESC’s implementation mechanism as “weak and 

c u m b e r s o m e . H e  argues that the Committee o f Ministers, as a political body, is an 

inappropriate entity to be charged with implementation o f the BSC as politicians are 

“reluctant to criticise States for fear o f generating political tensions” and highlights 

antagonism between the Committee o f Social Rights and the Governmental 

Committee.^* Rehman does acknowledge that the refomis undertaken in 1990 to 

clarify the relationship between the two Committees, avoiding previous duplications 

o f workload, and to streamline the reporting procedures, represent improvements to 

the overall system.^^

Many o f the rights provided for in the ESC are related to employment, including 

protections against child labour; provisions with respect to working hours and 

holidays; and the right to safe and healthy working conditions including provision for 

maternity leave. Many o f these rights also fall within the ambit o f the European Union 

and are extensively regulated in EU Directives, which are incorporated into domestic 

law and can thereafter be litigated directly in the domestic courts o f EU M ember

Rehman, Javaid, In ternational Human Rights Law , 2"“* ed. (Essex: Pearson Education Limited, 
2010), at 239.

Rehman, Javaid, In ternational Human Rights Law , 2"** ed. (Essex: Perason Education Limited, 
2010), at 239.

Rehman, Javaid, In ternational Human Rights Law, 2"“* ed. (Essex: Perason Education Limited, 
2010), at 240.
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States, with the further possibility of referral to the European Court of Justice. The 

EU protected rights accordingly have a significantly greater degree of ‘bite’ than the 

ESC rights, which are subject only to the reports-and-recommendations system of 

monitoring.'^^

2.2.1 European Human Rights Monitoring and Enforcement

As is noted above, the ECHR is enforced by the European Court of Human Rights 

(ECtHR) sitting in Strasbourg. Additionally, the strength of the rights provided for 

under the ECHR is significantly greater in the Irish context than the UN rights as the 

ECHR rights are embedded in the Irish legal system at the domestic level by the 

European Convention on Human Rights Act 2003. As a result, ECHR rights are 

justiciable before the Irish domestic courts (albeit at a sub-constitutional level).

A person who believes that their ECHR rights have been violated, and who has not 

had success in persuading his or her domestic courts of the alleged violation, may 

then take his or her grievance to the ECtHR in Strasbourg (ECtHR). In this regard, 

Lester, Pannick and Herberg describe the ECHR as “a revolutionary enterprise” in its 

conferring of enforceable rights on individuals against sovereign states."" The 

decisions of the Strasbourg court are binding in Ireland and can compel changes to 

Irish law. Even the threat of an adverse ECtHR ruling can prompt a review of the 

impugned law and result in changes, as occurred in the case of Croke v Ireland. That 

case originated in the Irish courts as Croke v Smith, in which the applicant alleged that 

certain aspects of the Mental Treatment Act 1961 were repugnant to the ECHR. The 

Supreme Court found against the applicant, who appealed to the ECtHR. In the 

knowledge that the Strasbourg court was likely to find that the Mental Treatment Act 

1961 offended against the applicant’s rights under the ECHR, the parties came to a

On the protection o f  human rights by the European human rights bodies in the disability context 
generally see  to r  B jogvinsson, D avi3, “The Protection o f  the Rights o f  Persons with D isabilities in the 
Case Law o f  the European Court o f  Human R ights” in Quinn, Gerard and Amardottir, Oddny M joll, 
eds, The U N  Convention on the R ights o f  P ersons with D isab ilities: E uropean a n d  Scandinavian  
P erspec tives  (Leiden: Brill, 2008), 140-162.

Lord Lester o f  Herne H ill QC, Lord Pannick QC, Javan Herberg (eds). Human R ights L aw  and  
P ractice , 3'̂ ‘* ed. (London: Buttenvorths, 2009), at 5.
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settlement out o f court whereby the government undertook to refonn Irish mental 

health law."*̂

The monitoring and enforcement mechanisms for the European Social Charter have 

already been outlined. To date, two complaints have been lodged with the Committee 

o f Social Rights in respect o f Ireland, dealing respectively with a lack o f  prohibition 

on the corporal punishment o f  children within the home, in child care settings, and in 

foster and residential care placements (No. 18/2003 World Organisation against 

Torture (OMCT) v. Irelanct^) and with an allegedly discriminatory administration o f 

the contributory old age pension (No. 42/2007, International Federation o f  Human 

Rights (FIDH) v. Irelancf'^). No violation was found in respect o f the 2007 complaint. 

In respect o f the 2003 complaint, a violation o f Article 17 (the right o f children and 

young people to social, legal and economic protection) was found to have occurred, 

and the Committee o f Ministers issued a resolution noting the government’s intention 

to take advice on the issue and to review the question o f an outright ban on corporal 

punishment o f children."*^

2.3 Dignity Claims

As was noted in the Introduction to this thesis, dignity claims are often conceptualised 

as a natural continuation o f another human rights claim, or o f multiple human rights 

claims. In the mental health context, a dignity claim may be presented as an 

entitlement to be treated in a fashion that protects one’s dignity or as an entitlement 

not to be required to undergo certain treatment that it is felt diminishes one’s

C roke  v Smith (No 2) (1998) 1 IR 101 (Suprem e Court); C roke  v Irelan d  A pplication N o. 3326/96,
Judgment (Striking Out) Strasbourg, D ecem ber 21, 2000. See  K eys, Mary “Challenging the Lawfulness
o f  Psychiatric Detention under Habeas Corpus in Ireland” (2002) 24 D ublin  U niversity L aw  Journal 26
and O ’N eill, Anne-M arie, Irish M ental H ealth  L aw  (Dublin; FirstLaw, 2005) at 141.

W orld  O rganisation against Torture (OM CT) v. Ireland, A pplication N o. 18/2003, decision o f  the
European Com m ittee o f  Social Rights o f  25 January 2005.

In ternational F ederation  o f  Human R ights (FIDH) v. Ireland, Application N o. 42 /2007 , decision o f
the European Com m ittee o f  Social Rights o f  4  July 2008.
45 In respect o f  all o f  the international human rights b od ies’ enforcem ent m echanism s listed above, for 
an overview  o f  the impact o f  these m echanism s on the protection o f  the rights o f  people with mental 
disabilities, see generally Quinn, Gerard and W addington, Lisa, eds, E uropean Yearbook o f  D isab ility  
L aw : Volume 1 (Antwerp: Intersentia, 2009) and Quinn, Gerard and W addington, Lisa, eds, E uropean  
Y earbook o f  D isa b ility  Law : Volume 2  (Antwerp; Intersentia, 2010).
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d i g n i t y . T h i s  encompasses challenges to compulsory detention or to compulsory 

treatment, and even challenges to a prevailing regime in a mental hospital where the 

patient objects to a particular aspect of it.''^

In Chapter 5 the degree to which Irish mental health law succeeds in protecting the 

dignity o f mental health patients, measured against the standards established for the 

protection o f  dignity by the international human rights framework, is evaluated. The 

conclusion is overall positive in terms o f dignity as a stand-alone concept. However, 

the results o f the ‘human rights audit’ are more mixed for the protection o f dignity 

when it is presented as a facet o f another right, for example, the right to autonomy, or 

the right to freedom from torture and inhuman and degrading treatment or 

punishment.

The concept o f ‘treatment with dignity’ is a regular calling card in debates on the 

rights o f people with mental health disabilities and Degener has described it as one o f 

the four core “human rights values that underlie the transfomiation process o f viewing 

disability as a human rights value.”'̂ * Vorhaus quotes with approval from Feldm an’s”̂  ̂

distinguishing o f dignity into three spheres;

Feldman has distinguished three spheres within international law in which 
human dignity operates: the dignity attaching to the whole human species, 
requiring rules which protect the special status and integrity o f the species; the 
dignity o f groups within the human species, requiring rules which serve to 
prevent discrimination between groups on irrelevant grounds, and enabling 
groups to assert a right to respect for their existence; and, finally, the dignity

See generally Feldman, David, “Human Dignity as a Legal Value -  Part 1 (1999) Winter Public Law  
683; Rabkin, Jeremy, “What We Can Learn About Human Dignity from International Law” (2003- 
2004) 27 H arvard Journal o f  Law and Public Policy  145; Vorhaus, John, “On Degradation Part Two: 
Degrading Treatment and Punishment” (2003) 32 Common Law World Review  65; Gostin, Lawrence 
O. and Gable, Lance, “Global Mental Health; Changing Norms, Constant Rights” (2008) 9 
Georgetown Journal o f  International Affairs 83.

For one example o f  a mental health case in which dignity was argued as a component o f  the 
argument that the applicant’s right to liberty had been infringed, see the European Court o f  Human 
Rights decision in HL v United Kingdom  (2004) Application No. 45508/99, (2004) ECHR 471, 
discussed in detail below.

Degener, Theresia, “Disability as a Subject o f  Law” in Herr, Stanley S., Gostin, Lawrence O., and 
Koh, Harold Koh (eds). The Human Rights o f  Persons with Intellectual Disabilities: Different But 
Equal (Oxford; Oxford University Press, 2003), at 152.

Feldman, David, “Human Dignity as a Legal Value -  Part I (1999) Winter Public Law  683.
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of individuals, upheld by rules o f law which protect autonomy and moral 
integrity.

The idea of ‘treatment with dignity’ at first blush sounds like a straightforward and 

commonsense proposition. However, ‘dignity’ is a concept that has proved elusive to 

legal conceptualisation. At the 1948 debates on the text o f  the UDHR, the General 

A ssem bly’s Third Committee on Social, Humanitarian and Cultural Affairs took six 

days to approve the text of Article I, which at that point read:

All human beings are bom free and equal in dignity and rights. They are 
endowed by nature with reason and conscience, and should act towards one 
another in a spirit o f brotherhood.

Ultimately the text was adopted with only the deletion o f the words ‘by nature’; but 

the preservation in Article 1 o f  the word ‘dignity’ was hard fought, with debate 

focussing on whether the word ‘dignity’ should be replaced with the word 

‘fundamental’. In the debates, Eleanor Roosevelt argued that the word ‘dignity’ had 

been carefully chosen, and was included “in order to emphasise that every human 

being is worthy o f respect.”^' Roosevelt then appeared to view the concept o f 

‘dignity’ as mandating the treatment o f other human beings with respect in a way that 

the idea o f ‘fundamental rights’ did not. Dignity, rather than being an empty concept 

capable o f being deleted without adverse consequences for the idea o f rights, added 

something crucial to the human rights project. Roosevelt’s conceptualisation of 

dignity as being rooted in respect has been repeated by Degener;

This dignity exists in each human being as a permanent and inseparable 
attribute. The recognition o f human dignity is not dependant on social status, 
religion, race, gender, genetic makeup, or merit. Every human being is bom 
with dignity and retains dignity until after death. In the context o f disability it 
means that respect for each disabled person’s dignity may not be linked to his 
or her medical condition, functional limitations, or economic and professional 
perfonnance.^^

Vorhaus, John, “On Degradation Part Two: Degrading Treatment and Punishm ent” (2003) 32 
Com m on L aw  W orld R eview  65, at 74.

See  Glendon, Mary Ann, A W orld M ade N ew  (N ew  York: Random H ouse, 2001) at 146.
D egener, Theresia, “D isability as a Subject o f  Law” in Herr, Stanley S., Gostin, Lawrence O., and 

Koh, Harold Koh (eds). The Human R ights o f  P ersons with In tellectual D isab ilities: D ifferent But 
E qual (Oxford: Oxford University Press, 2003), at 154.
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The proposition that dignity as a human value uniquely encapsulates the idea o f 

respect is joined by a number o f other themes in the academic writings on dignity in 

the context o f mental health rights. Rabkin notes that the UN human rights texts 

equate dignity with equality .L uban, critical o f international human rights theory’s 

tendency towards vagueness in defining the concept o f ‘human dignity’ roots his 

discussion o f the concept in the idea o f non-humiliation:

What about human dignity? Evidently, it must refer to the prestige conferred 
simply by being human. To violate someone’s human dignity means to treat 
them as if they were a being o f lower rank -  as an animal, as a handy but 
disposable tool, as property, as an object, as a subhuman, an as overgrown 
child, as nothing at all.̂ '̂

The calling cards o f human dignity then appear to be: respect, equality, and non

humiliation. The importance o f  these concepts in the realm of mental health is 

immediate. The experience o f compulsory admission, detention, and treatment, if  not 

handled with great sensitivity and care by the mental health law regime and by the 

service providers administering it, has the potential to cause significant damage to the 

compulsory patient’s sense o f their own dignity and self worth.

Rabkin, Jeremy, “What We Can Leam About Human Dignity from International Law” (2003-2004) 
27 Harvard Journal o f  Law and Public Policy 145, at 146. Rabkin’s analysis then contrasts this UN 
equality-based conception of dignity with his analysis o f the American Founders’ view of dignity as 
being based in distinction from the ordinary, and injuries to dignity as involving a loss of that 
distinction.

Luban, David, “Lawyers as Upholders of Human Dignity (When they aren’t Busy Assaulting It)” 
(2005) 3 University o f  Illinois Law Review 816, at 839.

The strength of the ‘survivors of psychiatry’ movement is testamount to the profound negative 
impact that improper utilisation of the coercive mental health law regime may have on patients’ sense 
o f dignity. For an indication of the concerns that are frequently raised by service users who feel that 
mental health systems failed to adequately respect their dignity, and of the tenor of the anti-psychiatry 
movement and the responses from the psychiatric profession, see for example Breggin, Peter, Toxic 
Psychiatry: Why Therapy, Empathy and Love Must Replace the Drugs, Electroshock, and Biochemical 
Theories o f  the "New Psychiatry" (New York: St. Martin’s Griffin, 1994); Lynch, Terry, Beyond 
Prozac: Healing Mental Suffering Without Drugs (Dublin; Mercier Press, 1995); Szaz, Thomas, The 
Age o f  Madness (New York: Jason Aronson Inc. Publishers, 1984); Laing, R.D., The Divided Self 
(Harmondstworth: Penguin, 1972); Crossley, Nick, Contesting psychiatry : social movements in mental 
health (Oxfordshire and New York: Routledge, 2006); Ingleby, David, ed., Critical Psychiatry: The 
politics o f  mental health (London: Free Association Books, 2004); Boyers, Robert, Laing and Anti- 
Psychiatry (Harmondsworth: Penguin, 1972); Foucault, Michel, Madness and Civilisation: A history o f  
insanity in the Age o f  Reason (London: Routledge, 2001); Bracken, Patrick, Post-Psychiatry (Oxford: 
Oxford University Press, 2005); Ennis, Bruce J., Prisoners o f  psychiatry : mental patients, 
psychiatrists, and the law (New York : Harcourt Brace Jovanovich, 1972); Cooper, David, Psychiatry 
and anti-psychiatry (London: Paladin, 1970); Kotowicz, Zbigniew, R.D. Laing and the paths o f  anti
psychiatry (London: Routledge, 1997); and Schaler, Jeffrey A., ed., Szasz under fire  : the psychiatric 
abolitionist faces his critics (Chicago: Open Court, 2004).
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2.3 .1  Dignity Claims under th e  UN Human Rights Instruments

Dignity claims as a principle, appear in all o f the international human rights 

instruments. As a standalone concept, it features prominently in Article 1 o f the 

UDHR and is also centre stage in the Preambles to the ICCPR and ICESCR, 

reinforcing the message o f the United Nations Charter that human dignity is the 

cornerstone upon which all other human rights are built:

Considering that, in accordance with the principles proclaimed in the Charter 
o f the United Nations, recognition o f the inherent dignity and o f the equal and 
inalienable rights o f all members o f the human family is the foundation of 
freedom, justice and peace in the world,

Recognising that these rights derive from the inherent dignity o f the human
56person...

Article 22 o f the UDHR expressly states that the recognition o f economic, social and 

cultural rights is indispensable for a person’s “dignity and free development o f his 

personality.”^̂

These provisions are more aspirational and guiding in nature, and are not capable of 

giving rise to rights claims in their own right. However, many o f the provisions o f the 

international human rights instruments specifically reference dignity as an integral 

component o f specific human rights protected in the substantive portions o f the 

international human rights instruments. Article 23 o f  the UDHR recognises a right to 

‘remuneration o f a value sufficient to enable an existence worthy o f human dignity’. 

Dignity features in Article 10 o f the ICCPR, which provides that all persons deprived 

o f their liberty “shall be treated with humanity and with respect for the inherent 

dignity o f the human person.”^̂  The Human Rights Committee, in General Comment

United Nations, In ternational C ovenant on 
U.N.T.S. 171, Article 1.

United Nations, In ternational C ovenant on 
U.N.T.S. 171, Article 22.

United Nations, In ternational C ovenant on 
U.N.T.S. 171, Article 1.

C ivil and P o litica l Rights, 19 December 1966, 999

C ivil an d P o litica l Rights, 19 December 1966, 999

C ivil an d P o litica l Rights, 19 December 1966, 999
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21 described this obligation as “a fundamental and universally applicable rule.”^̂  

General Comment 21 then continues in a similar vein to highlight that persons 

deprived o f their liberty at law, may not be subjected to any hardship or constraint 

other than that resulting from the deprivation o f liberty, and that their dignity must be 

guaranteed under the same conditions as for that o f free persons.

The ICESCR includes the concept o f dignity in its provisions in Article 13 on 

education:

The States Parties to the present Covenant recognise the right o f everyone to 
education. They agree that education shall be directed to the full development 
o f the human personality and the sense o f its dignity, and shall strengthen the 
respect for human rights and fiandamental freedoms. They further agree that 
education shall enable all persons to participate effectively in a free society, 
promote understanding, tolerance and friendship among all nations and all 
racial, ethnic or religious groups, and further the activities o f the United 
Nations for the maintenance o f peace.^'

Dignity is also enshrined in the guiding principles o f the CRPD, set out in Article 3 o f 

that convention -  indeed, all but one o f the eight guiding principles reference 

‘dignity’, ‘respect’, or ‘equality / non-discrimination’.^̂  K am pf has described dignity 

as “the underlying foundation for the interpretation and application o f rights and 

freedoms” in the CRPD and has stated that the concept o f dignity is linked with that 

of equality in the underlying rationale o f non-discrimination in the Convention.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 21 o f  the 
Committee on Human Rights: Replaces General Comment 9 Concerning Humane Treatment o f  
Persons D eprived o f  Liberty (Geneva; UNHCR, 1992) para 4
<http;//www.unhchr.ch/tbs/doc.nsf/(Symbol)/3327552b951 Ifb98cl2563ed004cbe59?0pendocum ent>  
accessed 24 May 2010.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 21 o f  the 
Committee on Human Rights: Replaces General Comment 9 Concerning Humane Treatment o f  
Persons D eprived o f  L iberty  (Geneva: UNHCR, 1992), para 3.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3., Article 13.

United Nations, Comprehensive and Integral Convention to Prom ote and Protect the Rights and  
Dignity o f  Persons with D isabilities, G.A. Res. 168, U.N. GAOR, 56* Sess., 88"’ plenary meeting, 
U.N. Doc. A/56/583/Add.2 (New York: United Nations, 2001), Article 3.

Kampf, Annegret, “Involuntary Treatment Decisions: Using Negotiated Silence to Facilitate 
Change?” in McSherry, Bernadette and Walker, Penelope, eds, Rethinking Rights-Based Mental Health 
Laws (Oxford and Portland, Oregon: Hart Publishing, 2010), 129-150, 137.
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Finally, Article 22 of the UDHR provides that ‘social, economic, and cultural rights’ 

are explicitly indispensable to a person’s dignity and the free development of his 

personality.^'^

2.3 .2  Dignity Claims u n d e r  t h e  ECIHR an d  ESC

The text of the ECHR does not mention dignity, however, the concept has been 

employed before the ECtHR and has been referenced frequently in its judgments. In 

Pretty v United Kingdom, in the context of a claim that the Article 2 protection of the 

right to life also encompassed a correlating right to death, the Court stated that the 

“very essence of the Convention is respect for human dignity and human freedom.

Of relevance in the context of mental health rights, dignity features frequently in 

judgments handed down in respect of the right to freedom from torture and inhuman 

and degrading treatment and punishment, for example in Pretty v United Kingdom:

Where treatment humiliates or debases an individual, showing a lack of 
respect for, or diminishing, his or her human dignity, or arouses feelings of 
fear, anguish or inferiority capable of breaking an individual's moral and 
physical resistance, it may be characterised as degrading and also fall within 
the prohibition of Article 3..

A further example occurs in Ramirez Sanchez v France where the ECtHR states:

Nevertheless, Article 3 requires the State to ensure that prisoners are detained 
in conditions that are compatible with respect for their human dignity, that the 
manner and method of the execution of the measure do not subject them to 
distress or hardship of an intensity exceeding the unavoidable level of 
suffering inherent in detention and that, given the practical demands of 
imprisonment, their health and well-being are adequately secured..

^  U nited N ations, U niversal D eclara tion  o f  Human R ights, (1948) G .A. Res. 217A , U .N . GAOR, 3rd 
Sess. U .N . D oc. A /3 1 1, A rticle 22. Article 22 CPRD.

P re tty  v Uniteci K ingdom , A pplication N o. 2346 o f  2002 (judgment delivered 29 April 2002), at para 
65.

P re tty  v U nited  K ingdom , A pplication N o. 2346 o f  2002 (judgment delivered 29 April 2002), at para 
52.

R am irez Sanchez v F rance, A pplication N o. 59450  o f  2000  (judgment delivered 4 July 2006), at para 
119.
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Also relevant is McGlinchey v United Kingdom:

Under this provision the State must ensure that a person is detained in 
conditions which are compatible with respect for her human dignity, that the 
manner and method of the execution of the measure do not subject her to 
distress or hardship of an intensity exceeding the unavoidable level of 
suffering inherent in detention and that, given the practical demands of 
imprisonment, her health and well-being are adequately secured by, among 
other things, providing her with the requisite medical assistance..

Finally, in the case of HL v United Kingdom^'^ the applicant successfully argued that 

his ostensibly voluntary detention was actually compulsory in character, and that not 

having been afforded the protections of the legal regime applicable to compulsory 

detentions (owing to his ostensibly voluntary patient status), his Article 5 right to 

liberty had been infringed. The European Court of Human Rights in its judgment 

quoted with approval the following passage from the judgment of Lord Steyn in the 

Court of Appeal:

Given that [compliant incapacitated] patients are diagnostically 
indistinguishable from compulsory patients, there is no reason to withhold the 
specific and effective protections of [the 1983 Act] from a large class of 
vulnerable mentally incapacitated individuals. Their moral right to be treated 
with dignity requires nothing less. The only comfort is that counsel for the 
Secretary of State has assured the House that reform of the law is under active 
consideration.^'’

Dignity, as it features in mental health rights claims is therefore usually argued as an 

inherent feature of another right that it is sought to have upheld through litigation. 

Dignity is particularly pleaded in respect of claims engaging the rights to liberty; to 

autonomy, bodily integrity and privacy; and to freedom from torture and inhuman and 

degrading treatment and punishment.

McGlinchey v United Kingdom, Application No. 50390 o f  1999 (judgment delivered 29 April 2003), 
at para 46.

HL V United Kingdom  (2004) Application No. 45508/99, (2004) ECHR 471.
™//Z, V United Kingdom  (2004) Application No. 45508/99, (2004) ECHR 471, at para 49.
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2.4 Liberty Claims

Liberty claims encompass the right to freedom in its most straightforward sense as a 

freedom from detention, and also the classical liberal right to be allowed to act as one 

chooses.^' In the mental health context liberty claims may arise in challenges to the 

validity o f compulsory admissions, treatments and detentions7^

In the ‘human rights audit’ that is performed in this work, the protection afforded to 

the right to liberty by Irish mental health law is measured against the yardstick o f the 

provisions o f the UN human rights framework, and, most particularly, the conditions 

established by the ECHR and the jurisprudence o f the ECtHR for the protection o f the 

right to liberty. The impact o f the ECHR on these types o f human rights claims has 

been o f enonnous significance, and it is essential to the exercise performed in this 

thesis to clearly outline the scope o f the right to liberty protection under the ECHR, 

and the parameters set by the ECtHR for lawful restrictions o f it in the mental health 

context.

The right to liberty has been described as the core common law right, encapsulated in 

the idea o f  a ‘right to be left alone’. I t  is in essence the right to live one’s life free 

from interference from the State or others, with the ability to live in a place o f one’s 

choosing and regulate one’s day and one’s activities in the manner o f one’s choosing. 

The right to liberty, however, is not absolute, and can be forfeited in accordance with 

procedures established by law. The most obvious example o f a limitation on the right 

to liberty is o f course incarceration following conviction for a criminal offence. The 

right to liberty is also o f vital importance in mental health law in consequence o f the 

compulsory detention powers utilised to detain a person even against their wishes for

G lendon, M ary Ann, Rights Talk: The Im poverishm ent o f  P o litica l D iscou rse  (The Free Press: N ew  
York, 1993), see  generally Chapter Three: 'The Lone Rights Bearer'. See  also Murray, Claire, 
“Safeguarding the Right to Liberty o f  Incapable Compliant Patients with a Mental Disorder in Ireland” 
(2007) 29 D ublin  U niversity Law  Journal 279; Gostin, Lawrence O. and Gable, Lance, “Global Mental 
Health: Changing Norms, Constant R ights” (2008) 9 G eorgetow n  Journal o f  In ternational A ffairs 83.

See  for exam ple W interwerp v N etherlands  (1979) A pplication N o. 6301/73 , [1979] 2 EHRR 387, 
and HL v U nited  K ingdom  (2004) Application N o. 45508 /99 , (2004) ECHR 471, d iscussed in detail 
below .

G lendon, Mary Ann, Rights Talk: The Im poverishm ent o f  P o litica l D iscourse  (The Free Press: N ew  
York, 1993), se e  generally Chapter Three: 'The Lone Rights Bearer'.
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psychiatric treatment in a mental hospital, in circumstances defined by law and 

regulated by legal review procedures. The right to liberty also arises where a person is 

forced by law to accept treatments or regimes they do not wish to cooperate with. 

This latter facet of the right to liberty, significantly overlaps with the rights to 

autonomy, privacy and bodily integrity, discussed in detail later.

2.4.1 Liberty Claims under th e  UN Human Rights Instruments

Article 9(1) o f the ICCPR protects the right to liberty and security.

No one shall be subjected to arbitrary arrest or detention. No one shall be 
deprived o f his liberty save on such grounds and in accordance with such 
procedure as are established by law. "̂*

This right is recognised as being o f crucial importance by the UNHCR;

[a]ll countries are confronted by the practice o f arbitrary detention. It knows 
no boundaries, and thousands o f persons are subjected to arbitrary detention 
each year.’^

General Comment 8 on the Right to Liberty and Security o f Persons (Art. 9) confirms 

that Article 9(1) applies to instances o f detention on the grounds o f mental illness, as 

well as to detentions based on vagrancy; drug addiction; educational purposes and 

immigration control.’^

As well as the substantive right to liberty, Article 9 also provides a checklist of 

procedural guarantees that must be afforded to persons deprived o f their liberty. These 

include the giving o f reasons for the detention (Article 9(2)); the provision o f a 

mechanism for challenging the detention (Article 9(4)); and the provision for 

compensation in cases o f unlawful detention (Article 9(5)).

United Nations, International Covenant on Civil and Political Rights, 19 December 1966, 999 
U.N.T.S. 171, Article 9(1).

United Nations, The Working Group on Arbitrary Detention: Fact Sheet No. 26 
<http://www.unhcr.ch/html/menu6/2/fs26.htm> accessed 19 July 2010.

Human Rights Commission, General Comment 8 on the Right to Liberty and Security o f  Persons 
(Article 9) (Geneva: UNHCR, 1982) para 1.
<http://www2.ohchr.org/english^odies/hrc/comments.htm> accessed 28 August 2010.
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In ^  V New Zealand'^ the applicant alleged that his compulsory detention in a mental 

hospital had amounted to a violation of his rights under Article 9 of the ICCPR. The 

applicant founded his claim on the allegation that his original detention was unlawfiil, 

together with a claim that the reviews of his detention conducted thereafter were 

unfairJ^ The Human Rights Committee rejected his claim, holding (a) that the 

original committal order was issued according to law, and (b) that the applicant’s 

deprivation of liberty was subject to periodical review. As such, the Committee held 

that the deprivation of liberty that occurred was not arbitrary or unlawful and as such 

was not in violation of Article 9 (1).^^ Furthermore, in light of the additional regular 

review of the applicant’s detention by the New Zealand courts, the Committee was 

not prepared to hold that a violation of Article 9 (4) had occurred;

The Committee refers to its constant jurisprudence, that it is for the courts of
States parties concerned to review the evaluation of the facts as well as the
application of the law in a particular case, and not for the Committee, unless
the Courts’ decisions are manifestly arbitrary or amount to a denial of 
• * •  80 justice.

The CRPD contains significant protections around the right to liberty, and is 

unequivocal in its assertion in Article 14(l)(b) that a deprivation of liberty must never 

be founded solely on the existence of a disability:

1. States Parties shall ensure that persons with disabilities, on an equal basis 
with others:
(a) Enjoy the right to liberty and security of person;
(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any 

deprivation of liberty is in confonnity with the law, and that the 
existence o f a disability shall in no case justify a deprivation of liberty.

A (name withheld) v New Zealand, Communication No. 754/1997, U.N. Doc. 
CCPR/C/66/D/754/1997 (3 August 1999)
<http://wwwl.umn.edu/humanrts/undocs/session66/view754.htm> accessed 5 May 2011.

A (name withheld) v New Zealand, Communication No. 754/1997, U.N. Doc. 
CCPRyC/66/D/754/1997 (3 August 1999) §§ 3.1-3.5
<http://wwwl.umn.edu/humanrts/undocs/session66/view754.htm> accessed 5 May 2011.

A (name withheld) v New Zealand, Communication No. 754/1997, U.N. Doc. 
CCPR/C/66/D/754/1997 (3 August 1999) § 1.1
<http://wwwl.umn.edu/humanrts/undocs/session66/view754.htm> accessed 5 May 2011.

A (name withheld) v New Zealand, Communication No. 754/1997, U.N. Doc, 
CCPR/C/66/D/754/1997 (3 August 1999) § 7.3
<http://wwwl.umn.edu/humanrts/undocs/session66/view754.htm> accessed 5 May 2011.
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2. States Parties shall ensure that if  persons with disabilities are deprived o f  
their liberty through any process, they are, on an equal basis with others, 
entitled to guarantees in accordance with international human rights law 
and shall be treated in compliance with the objectives and principles o f  
this Convention, including by provision o f  reasonable accommodation.

The utilisation o f  mental disorder as a ground for compulsory civil committal and 

compulsory mental health treatment might be said to amount to a deprivation o f  

liberty on the grounds o f  a disability, and as such might be said to fall foul o f  Article 

14(2)(b). The CRPD itself is silent on the lawfulness or otherwise o f  compulsory 

mental health laws although some additional guidance may be gleaned from the 

UNHCR’s Thematic Study on enhancing awareness and understanding o f  the CRPD, 

which includes the statement that “Legislation authorizing the institutionalization o f  

persons with disabilities on the grounds o f  their disability without their free and 

informed consent must be abolished.”*' This has led to significant debate in respect o f  

its impact on states’ domestic mental health law regimes.*^ In Australia, for example, 

ratification o f  the CRPD has been completed with the insertion o f  a declaration that it 

is understood that the Convention “allows for fully substituted decision-making and 

compulsory treatment for mental disability, if  it is necessary, as a last resort and 

subject to safeguards.”*̂  It remains to be seen what approach will be taken to the

81 United Nations Enable, Thematic Study by the Office o f  the United Nations High Commissioner fo r
Human Rights on enhancing awareness and understanding o f  the Convention on the Rights o f  Persons
with Disabilities (United Nations, U.N. Doc. A/HRC/10/48, 26* January 2009)
<http://www2.ohchr.Org/english/bodies/hrcouncil/docs/10session/A.HRC.10.48.pdf> accessed 14 May
2011, § 49.
82 See for example, Dhanda, Amita, “Legal Capacity in the Disability Rights Convention: Stranglehold
of the Past or Lodestar for the Future?” (2007) 34 (2) Syracuse Journal o f  International Law and
Commerce 429; Kampf, Annegret, “Involuntary Treatment Decisions: Using Negotiated Silence to
Facilitate Change?” in McSherry, Bernadette and Walker, Penelope, eds. Rethinking Rights-Based
Mental Health Laws (Oxford and Portland, Oregon: Hart Publishing, 2010), 129-150; Minkowitz, Tina,
“Abolishing Mental Health Laws to Comply with the Convention on the Rights of Persons with
Disabilities” in McSherry, Bernadette and Walker, Penelope, eds. Rethinking Rights-Based Mental
Health Laws (Oxford and Portland, Oregon: Hart Publishing, 2010), 151-178; Stein, Michael Ashley
and Lord, Janet E., “Monitoring the Convention on the Rights of Persons with Disabilities;
Innovations, Lost Opportunities, and Future Potential” (2010) 32 Human Rights Quarterly 689; Hunt,
Paul and Mesquita, Judith, “Mental Disabilities and the Human Right to the Highest Attainable
Standard of Health” (2006) 28 Human Rights Quarterly 332; Diniz, Debora, Barbosa, Livia, and dos
Santos, Wederson Rufmo, “Disability, Human Rights and Justice” (2009) 6 (1\ )  InternationalJournal
on Human Rights 61; and Dhanda, Amita, “Constructing a New Human Rights Lexicon; Convention
on the Rights of Persons with Disabilities” (2008) 5 (8) International Journal on Human Rights 43.
83 Kampf, Annegret, “Involuntary Treatment Decisions; Using Negotiated Silence to Facilitate 
Change?” in McSherry, Bernadette and Walker, Penelope, eds, Rethinking Rights-Based Mental Health 
Laws (Oxford and Portland, Oregon; Hart Publishing, 2010), 129-150, 130. See further United Nations 
Enable, Thematic Study by the Office o f  the United Nations High Commissioner fo r  Human Rights on 
enhancing awareness and understanding o f the Convention on the Rights o f  Persons with Disabilities

102



ratification o f the CRPD in Ireland. Discussion is provided next o f the requirements 

set down by the jurisprudence o f the ECtHR in respect o f ensuring that compulsion is 

a last resort course o f action, and o f the need for safeguards around its utilisation.

2.4.2  Liberty Claims u n d e r  t h e  ECHR and  ESC

Article 5 o f the ECHR protects the right to liberty. Fenwick makes the point that 

while the ECHR provides for protection for both one’s liberty and one’s security, the 

right to liberty has been interpreted in such a way as to mean a right to freedom from 

unlawful intrusion on one’s physical liberty, rather than as meaning a right to
84protection o f one’s physical safety.

Article 5 does not provide for an absolute right to liberty. Rather, Article 5(1) 

recognises that a person’s liberty may, in a number o f  circumstances, be limited in 

accordance with a procedure set down at law. O f the circumstances listed. Article 

5(l)(e) is o f most interest in the area o f mental health:

Everyone has the right to liberty and security o f person.

No one shall be deprived o f his liberty save in the following cases and in 
accordance with a procedure prescribed by law:

(e) the lawful detention o f persons for the prevention o f the spreading 
o f infectious diseases, o f persons o f unsound mind, alcoholics or drug 
addicts, or vagrants;

The remaining subsections o f Article 5 contain protections for persons deprived of 

their liberty. A detained person must be infonned o f the reasons for their arrest 

(Article 5(2)); they must have access to a speedy review o f their detention (Article 

5(4)); and there must be an enforceable right to compensation for wrongful arrests or 

detentions (Article 5(5)).

(United Nations, U.N. Doc. A/HRC/IO/48, 26"’ January 2009)
<http;//www2.ohchr.org/english/bodies/hrcouncil/docs/10session/A.HRC.10.48.pdf> accessed 14 May 
2 0 1 1 .

Fenwick, Helen, Civil Liberties and Human Rights, ed. (London: Cavendish Publishing Limited, 
2004), at 50.
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Where the ECtHR finds that a detention within the meaning of Article 5 has occurred, 

it may nonetheless find that the detention is not objectionable, provided it meets the 

above requirements within Article 5. Within the area of mental health, in order to 

meet the standards mandated by the Convention, any deprivation of liberty must: (a) 

be in accordance with a procedure set down at law; (b) be effected because the person 

detained is currently suffering from a mental illness that warrants confinement for 

care and treatment; and (c) be subject to review by a body with the authority to order 

the release of the person detained.

Together with challenges to the meaning of ‘detention’ itself, and to the means 

adopted for determining whether or not a person is of ‘unsound mind’ under Article 

5(1 )(e), these requirements of ‘reasons, review, and recompense’, have formed the 

five planks of mental health service users’ Article 5 human rights claims.

85In the Vagrancy Cases, the ECtHR narrowed the scope for States to argue the 

margin of appreciation in their decisions as to who should come within the scope of 

the Article 5(l)(e) exception to the guarantee of liberty. The Court refused to interpret 

Belgian municipal law on the definition of ‘vagrant’ (while accepting that the 

applicants were correctly defined as such under the terais of the Belgian law), but did 

engage in an assessment of what the meaning of ‘vagrant’ was for the purposes of 

Article 5(1 )(e), and found that the applicants did not come within that meaning and 

accordingly their detention had been in contravention o f their Convention rights.*^

2.4.2 (a) Meaning of ‘detention’

The ECtHR has given a number of judgments on the concept of ‘detention’ in which 

it has attempted to delineate the parameters of a deprivation of liberty sufficient to 

engage Article 5. In Ashingdane v United Kingdom^’’ the ECtHR held that the 

applicant, who had been pennitted on frequent occasions to leave the mental hospital 

in which he was being treated, had nonetheless been detained for the purposes of

V agrancy C ases, Judgment o f  18 June 1971, A  14.
Fenwick, H elen, C ivil L iberties an d  Human R ights, 3 ’̂'* ed. (Cavendish Publishing Limited: London, 

2004), at 53.
A shingdane  v U nited  K ingdom  (1985) A pplication N o. 8225/78 , (1985) 7 EHRR 528.
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Article 5. The court stated that the deciding factor was the fact that “his liberty, and
88not just his freedom of movement, has been constrained both in fact and in law”. 

Bartlett, Lewis and Thorold describe the type of restriction of liberty that the
89applicant in Ashingdane experienced as a ‘long leash’ deprivation o f liberty. Under 

the Ashingdane ruling, detenninations of whether or not an Article 5 activating 

detention has occurred must take account of the type, duration, effects and manner of 

restraint employed. In Amuur v France^^ (a case concerning immigration law) 

detention was held to be a matter of degree or intensity rather than of nature or 

substance.

By contrast with the mental health cases, Guenat v Switzerlancf' concerned the 

detention o f a suspect by police for questioning in relation to a crime. The applicant 

was invited to accompany police officers to a police station and it was his assertion 

that because he was not told he was free to resist that invitation that he was detained 

for the purposes of Article 5, and that the procedural safeguards mandated by the 

Convention were not granted to him. The ECtHR held that as no force was used, and 

the applicant was in reality free to leave, his detention in the police station did not 

violate Article 5. A greater degree of protection is thus afforded to a mental health 

patient as they are seen to be particularly vulnerable and therefore in need o f a higher 

standard of protection.^^

Some of the mental health law cases deal with the issue of patients who are ‘de facto 

detained’. These patients are not fonnally detained in accordance with a civil 

commitment mechanism, and are ostensibly present in hospital on a voluntary basis. 

However, where these patients lack the capacity to understand that they are free to 

leave, a question arises as to whether they may in reality be detained within the 

meaning of Article 5, notwithstanding that a formal civil commitment mechanism has 

never been applied to them.

A shingdane v U nited  K ingdom  (1985) A pplication N o. 8225/78 , (1985) 7 EHRR 528, para 42. 
Bartlett, Peter, L ew is, Oliver, and Thorold, Oliver, M ental D isab ility  an d  the E uropean Convention  

on Human R ights  (Leiden: Brill, 2007), 35.
Amuur v F rance  (1996) A pplication N o. 19776/92, (1996) 22 EHRR 533.
Guenat v  S w itzerlan d  ( \ 9 9 5 )  Application N o, 24722/94 , (1995) 81-B  D R  130.
Wintei-H’erp  v  N etherlands  (1979) Application N o. 6301/73 , [1979] 2 EHRR 387 and H erczegfa lvy v 

A ustria  (1992) Application N o. 10533/83, [1992] 15 EHRR 437 , both discussed in detail below .
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If a person is detained within the meaning of Article 5, without a formal legal process 

to assess the validity of that detention having been made available to them, then a 

violation of Article 5 will have occurred. The landmark case in relation to de facto 

detained patients is HL v United Kingdom^^ In that case, the ECtHR held that the 

detention o f a non-protesting patient in a psychiatric institution amounts to a violation 

of Article 5, if  a formal civil commitment process is not utilised. The absence o f any 

use of force and the fact that the patient in question was at all times free to leave did 

not affect the court’s determination that Article 5 had been breached. Under HL, a 

patient will be considered to be detained for the purposes of the Convention if he is 

not aware of his rights and he genuinely feels constrained.

Finally, in L v Sweden the applicant challenged a compulsory treatment order applied 

to him upon his discharge from hospital -  the ECtHR held that a provisional 

discharge which contains a condition that the patient accept medical treatment on an 

outpatient basis is not a deprivation of liberty under Article

2.4.2 (b) Determination o f ‘unsound mind’

The requirement that detention be in accordance with law, requires the ECtHR to 

refer back to the domestic law of the respondent contracting party, and assess it 

against the standards mandated by the C o n v en tio n .A s per Aerts v Belgium^^ the 

detention must be consistent with the purpose for which the person is detained. In the 

mental health context, this requires the detention to be of a therapeutic character and 

not just a ‘warehousing’ measure.

The second requirement, that the detained person must be currently suffering from a 

mental illness that warrants confinement for care and treatment, was laid down in the 

Winterwerp ']\xdgmtni. In that decision, the ECtHR was at pains to point out that while

”  HL V United Kingdom  (2004) Application No. 45508/99, (2004) ECHR 471.
L v  Sweden (1986) Application No. 10801/84, (1986) 45 DR 18.
In both Van der Leer v Netherlands (1990) Application No. 11509/85 (1990) 12 EHRR 567 and DSE 

(Erkalo) v Netherlands (1998) Application No. 23807/94, (1998) 28 EHRR 509 for example, where the 
detention challenged had failed to comply with the domestic requirements, a violation o f  Article 5 was 
found to have occurred as a result.

Aerts V Belgium  (1998) Application No. 25257/94, (1998) 29 EHRR 50.
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the Convention does not define a ‘person o f unsound m ind’, the concept carmot 

legitimate the detention o f a person because “his views or behaviour deviate from the 

nornis prevailing in a particular society” .̂  ̂ Winterwerp requires that any deprivation 

o f liberty founded on the basis o f the ‘unsound m ind’ provision o f Article 5(1 )(e) 

must meet three requirements; (1) it must be grounded on objective medical expertise; 

(2) the mental illness involved must be o f a kind or degree that warrants compulsory 

confinement (i.e. it is an illness that is o f sufficient seriousness to justify a deprivation 

o f liberty); and (3) the continuation o f the confinement is dependant on the 

persistence o f the illness and this is a matter that must be subject to ongoing review.

In Kay v United K i n g d o m , the applicant’s detention was held to have been in 

violation o f his Article 5 rights, as there had been no consideration o f current medical 

information when his detention was authorised.

The decision in Johnson v United Kingdom^^ addressed the question o f how rapidly a 

person must be released from detention after the illness that justified the confinement 

has resolved. In that case the three year delay in finding an appropriate facility to 

which the applicant could be discharged after it had been found that it was no longer 

appropriate to detain him, was not o f  itself a violation o f  Article 5, however, the lack 

o f safeguards to prevent unwari'anted delays from occurring could potentially amount 

to a violation. In Johnson, the applicant’s medical team had encountered genuine 

difficulties in sourcing the appropriate levels o f supervision required to support him 

after his discharge from hospital, and in those circumstances the court was not 

prepared to find that the delay was unwarranted.

In emergency situations a certain degree o f flexibility in relation to the three 

Winterwerp criteria is considered necessary. In X  v United Kingdom^^^ the 

Commission stated that a wide discretion should be available to States in relation to 

emergency detentions and that in circumstances where the patient may pose an 

immediate public threat or might be at risk o f suffering a serious deterioration in their 

health, then the requirement for an objective medical opinion may be waived.

W interw erp v N etherlands  (1979) Application No. 6301/73, [1979] 2 EHRR 387, § 37.
K ay V U nited  K ingdom  (1998) 40 BM LR 20.
Johnson v U nited K ingdom  (1997) Application No. 22520/93, (1997) 27 EHRR 296.

' ° ° X v  U nited  K ingdom  (1980) Application No. 6998/75 (1981) 4 EHRR 181.
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However, a medical examination must occur promptly after the emergency admission 

has taken place. That case concerned a mental patient who was subject to a 

conditional discharge and was recalled to hospital for examination as it was felt that 

he was suffering from a relapse in his mental illness. The Commission felt that no 

violation o f Article 5 had occurred, as the applicant was examined promptly upon 

readmission and was entitled to avail of a system of review of his detention.

Finally, in LR v France^^^ the applicant had applied to a prosecutor and a court for 

immediate release following her transfer to a psychiatric hospital by the police after 

she had attended at a police station to make a complaint against another person. A 

delay of four days occurred between her application to the court and the court’s 

decision to order her immediate release. The ECtHR held that this amounted to an 

unaccepted delay and a violation of Article 5 (4).

2.4.2 (c) Reasons, review, and recompense

Under Article 5 (4) a detained mental patient must have access to a review 

mechanism that will review his detention. The review body must be a ‘court’ in the 

sense of being a neutral arbitrator that follows the requirements of fair procedures; the 

review must occur within a reasonably prompt time frame; and the review body must 

have the power to order the release of a person if it finds that they have been 

unlawfully detained.

The decision in X  v United Kingdorn^^ requires that the review must be more than a 

mere fonnality, and must constitute a serious examination of the merits of the 

detention in accordance with both domestic and ECHR law. This case is also the 

authority for the requirement that the review body must have the power to order the 

release of a person found to have been unlawfully deprived of their liberty under 

Article 5.

LR V France (2002) Application No. 33395/96, judgment 27 June 2002 (available in French only). 
For a summary o f  this decision in English, see Mental Disability Advocacy Centre, Summaries o f  
Mental D isability Cases decided by the European Court o f  Human Rights (Budapest; Mental Disability 
Advocacy Centre, 2007) <http://www.mdac.info/documents/ECHR_case_summaries_English.pdf> 
accessed 9 May 2011.

X v  United Kingdom  (1980) Application No. 6998/75 (1981) 4 EHRR 181.
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Under Winterwerp, the review body must be o f a judicial character and must afford 

the expected procedural safeguards to all parties involved. It must be independent o f 

both the parties and o f the executive. While strict adherence to the letter o f Article 6 

o f  the ECHR is not mandated, the detained person must have an opportunity to 

present his case and to challenge the medical and social evidence presented in support 

o f detention. In some instances special procedural safeguards must be in place to
103support the patient given their mental disability.

The review o f detention must take place within a reasonably prompt time period.''^'* In 

Koendjbiharie v Netherlands^^^ a period o f four months was held to constitute an 

unreasonable delay; in Van der Leer v Netherlands^^^ the offending period amounted
107 ]08to five months; and in £  v Norway -  eight weeks. In M usial v Poland  the court 

held that the medical complexity o f a case does not absolve the State o f its obligation 

to initiate a prompt review o f detention.

A slightly different system is applied in respect o f  forensic committals, as opposed to 

civil committal regimes. Where an offender is ordered by a court to be detained, the 

ECtHR accepts the court order as a satisfactory review o f the lawfulness o f the 

detention for the purposes o f Article 5 {Winterwerp). The court order remains an 

effective review o f detention for a period o f time that is considered proportional to the 

gravity o f the offence committed {Silva Rocha v Portugai^^^). A person detained as a 

forensic mental health patient under a court order o f detention, is entitled to periodic 

reviews o f detention in a similar fashion to those subject to a civil committal regime 

{Weeks v

Winte?-werp v N etherlands (1979)  Application N o. 6301/73 , [1979] 2 EHRR 387, § 60.
In Van d er L eer v N etherlands (1990) Application N o. 11509/85 (1990) 12 EHRR 567 the ECtHR  

held that for this purpose, time begins to run from the time an application for release is lodged. Under 
the Mental Health Act 2001 no formal application for release is required before the time periods for 
review  o f  a committal begin to run.

K oendjbiharie v N etherlands  (1990) Application N o. 11487/85, (1990) 13 EHRR 820.
Van d er  L eer  v N etherlands  (1990) Application N o. 11509/85 (1990) 12 EHRR 567.

990) A pplication No. 11701/85 (1990) 17 EHRR 30,
M usial V P o lan d  {1999)  Application N o. 24557 /94  (1999) ECHR 15.
Silva R ocha V P ortu ga l { \ 9 9 \ )  Application N o. 18165/91, (2001) 32 EHRR 333.
Weeks V U nited Kingdom  (1988) Application N o. 9787/82  (1988) 10 EHRR 293.
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The most significant ECtHR decision in this area is X  v United Kingdom V '  In that 

decision, the ECtHR held that since mental illness is subject to amelioration and cure, 

all mental patients have the right to periodic judicial review. The applicant, as a 

forensic mental health patient, had no forum in which to challenge his detention 

which satisfied the requirements of Wintenverp. The Mental Health Review Tribunals 

could not order the release of a forensic mental health patient -  they could merely 

advise the Home Secretary that his release was recommended. The Home Secretary, 

who could order his release, was not independent of the executive. The only other 

avenue open to the applicant was the common law writ of habeas corpus, which could 

only enquire as to the legal validity of detention and not its merits. This ECtHR 

decision led directly to the introduction of the Mental Health (Amendment) Act 1982 

in the United Kingdom which established the Mental Health Act Commission and 

provided a mechanism by which forensic mental health patients could appeal to a 

court to have their detentions reviewed.

2.5 Autonomy, Bodily Integrity and Privacy Claims

Autonomy, bodily integrity, and privacy claims are founded on the concept that each 

individual person has the right to be the decision-maker in respect of what happens to 

their body. In the mental health context, it arises in cases where people wish to 

challenge the administration o f particular treatments; compulsory admission and 

detention regimes; and the operation of mental health care regimes including 

pertaining to the keeping and processing of personal data."^

In the context of the mental health law refomas undertaken in Ireland with the 

introduction of the MHA 2001, the creation for the first time of detailed provisions in 

respect of consent to treatment are clear evidence of the importance to its framers of 

achieving compliance with the requirements of the rights to autonomy, bodily

A'v U nited  K ingdom  (1980) Application N o. 6998/75 (1981) 4  EHRR 181.
See  for exam ple H erczegfa lvy  v A ustria  (1992) A pplication N o. 10533/83, (1992) 15 EHRR 437, 

discussed in detail below . See  also Hogan, Gerard, “Unenumerated Personal Rights: R yan’s Case 
Reevaluated” (1990-1992) xxv-xxvii Irish Jurist (n.s.) 95; Humphreys, Richard, “Interpreting Natural 
R ights” (1993-1995) xxv iii-xxx  Irish Jurist (n.s.) 221; Murray, Claire, “Safeguarding the Right to 
Liberty o f  Incapable Compliant Patients with a Mental Disorder in Ireland” (2007) 29 D ublin  
U niversity L aw  Journal 279; Gostin, Lawrence O, and Gable, Lance, “G lobal M ental Health; Changing  
N orm s, Constant R ights” (2008) 9 G eorgetow n Jou rnal o f  In ternational A ffairs 83.
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integrity and privacy in the new regime. The precise nature and scope o f these rights 

under the international human rights instruments, and their meaning for mental health 

patients, is therefore important to the evaluation that is perfonned in this thesis o f the 

degree to which the mental health law regime in Ireland has succeeded in achieving 

compliance with the international human rights model o f protection o f this category 

of human rights.

The right to autonomy is the right to be the decision-maker in respect o f the actions 

one wishes to take, or the experiences one wishes to have. It has been been 

encapsulated by some writers as ‘the right to say no.’ Autonomy is, at its core, the 

individual’s separateness and difference from other individuals, the right to refuse 

experiences others value or wish to share, and the right to choose experiences 

according to one’s individual preferences rather than societal norms.

The right to bodily integrity is a facet o f the rights to autonomy and to privacy. It is 

recognised in the Irish context as one among the penumbra o f unenumerated rights 

protected by the Constitution. The right to bodily integrity is the right to decide what 

is done to, or put into, one’s physical body. The importance o f this right for mental 

health patients is immediately obvious in the context o f legal regimes permitting 

compulsory treatment irrespective o f the patient’s wishes with regard to that particular 

treatment.

The right to privacy encompasses a right to keep the details o f  one’s personal life 

secluded from scrutiny by others and also the rights to freedom of expression, 

association and religion. It includes the right to control o f one’s personal 

correspondence and o f one’s medical records. It also includes the right to a family 

life. These are issues which inevitably arise in the context o f a compulsory mental 

health detention and treatment regime.

I l l



2.5.1 A utonom y, Bodily Integrity, and Privacy Claims under th e  UN Human  

Rights Instruments

All o f the core UN human rights documents protect the rights to autonomy, bodily 

integrity, and privacy, in varying forms appropriate to that particular document.

Article 12 o f the UDHR protects the right to freedom from arbitrary interference with 

privacy, family or hom e."^ Article 17 o f the ICCPR mandates the right to privacy as 

being o f such vital importance that it must not be interfered with or infringed upon by 

the State, other than ‘in accordance with law’ where the limitation is necessary to 

protect national security; public order; public health or morals; or the rights and 

freedoms o f  others.” '' Article 3 o f the CRPD identifies the right to ‘individual 

autonomy including the freedom to make one’s own choices, and independence of 

persons’ as one o f the guiding principles o f the convention.”  ̂ Articles 22 and 23 of 

the CRPD recognise the right to respect for privacy”  ̂and for one’s home and family 

life.” ’

Articles 12 and 17 o f the CRPD are also significant. Article 12 provides for equal 

recognition before the law and provides that the right to possess and to exercise legal 

capacity is to be protected. Kam pf has interpreted this provision as meaning that if  a 

person suffers from a deficit in decision-making, this must not be a ground for 

excluding them from making decisions pertaining to their own rights -  rather, the 

individual must always “remain an integral driver o f decision-making” and support 

structures must be put in place to facilitate a person in the exercise o f their capacity to

United Nations, Universal Declaration o f  Human Rights, (1948) G.A. Res. 217A, U.N. GAOR, 3rd 
Sess. U.N. Doc. A /311, Article 12.

United Nations, International Covenant on C ivil and Political Rights, 19 December 1966, 999 
U.N.T.S. 171, Article 17.

United Nations, Convention on the Rights o f  Persons with D isabilities (New York: United Nations 
Secretariat Centre for Human Rights, 2008); (2006) G.A. Res. A/RES/61/106, U.N. GAOR, 61®' Sess., 
U.N. Doc. A /61/611; 13 December 2006, 93 U.N.T.S. 3, Article 3.

United Nations, Convention on the Rights o f  Persons with D isabilities (New York: United Nations 
Secretariat Centre for Human Rights, 2008); (2006) G.A. Res. A/RES/61/106, U.N. GAOR, 61*' Sess., 
U.N. Doc. A /61 /611; 13 December 2006, 93 U.N.T.S. 3, Article 22.

United Nations, Convention on the Rights o f  Persons with D isabilities (New York: United Nations 
Secretariat Centre for Human Rights, 2008); (2006) G.A. Res. A/RES/61/106, U.N. GAOR, 61*‘ Sess., 
U.N. Doc. A /61/611; 13 December 2006, 93 U.N.T.S. 3, Article 23.
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the full degree o f their capabilities."* Article 12 may in fact amount to an obligation 

to provide a formal structure for supported decision-m aking.''^ Article 17 provides 

for a right to respect for one’s physical and mental integrity on a equal basis, whether 

one is a person with a disability or a person without a disability. As with Article 14, 

Article 17 is silent as to the lawfulness or otherwise o f compulsory civil committal 

and compulsory treatment powers, although additional guidance has been provided by 

the UNHCR Thematic Study on enhancing awareness and understanding o f the 

CRPD.'^*^

In the case o f MG v Germany^^^ the Human Rights Committee considered the extent

o f Article 17 o f the ICCPR in the context o f an assessment o f a person’s capacity to

participate in legal proceedings. The applicant had been ordered by a court to undergo

an examination for the purposes o f detennining her capacity to take part in legal

proceedings, and had thereafter been found to lack that capacity; without the court

having seen the applicant, or having heard submissions from her in respect o f the

examination, the assessment o f her capacity, or the proposed order restricting her

ability to participate in legal proceedings. The Human Rights Committee held that

where a person is ordered to undergo a medical examination, this is a substantial

interference with their rights under Article 17 and has the potential to amount to an

unlawful intrusion on their privacy. The Committee then held that for a medical

examinations in this context to comply with Article 17 it must (a) be provided for by

law; (b) be conducted in accordance with the provisions, aims and objectives o f the
122ICCPR; and (c) be reasonable in all o f the circumstances o f the case. In the instant 

case, the intrusion with the applicant’s rights could not be considered reasonable in all

118 Kampf, Annegret, “Involuntary Treatment Decisions: Using Negotiated Silence to Facilitate 
Change?” in McSherry, Bernadette and Walker, Penelope, eds, Rethinking Rights-Based Mental Health
Laws (Oxford and Portland, Oregon: Hart Publishing, 2010), 129-150, 140.
119 Minkowitz, Tina, “Abolishing Mental Health Laws to Comply with the Convention on the Rights 
o f Persons with Disabilities” in McSherry, Bernadette and Walker, Penelope, eds. Rethinking Rights-
B ased Mental Health Laws (Oxford  and Portland, Oregon: Hart Publishing, 2010), 151-178, 158-166.
120 For further information see United Nations Enable, Thematic Study by the Office o f  the United 
Nations High Commissioner fo r  Human Rights on enhancing awareness and understanding o f  the 
Convention on the Rights o f  Persons with D isabilities (United Nations, U.N. Doc. A/HRC/10/48, 26* 
January 2009) <http://www2.ohchr.Org/english/bodies/hrcouncil/docs/10session/A.HRC.10.48.pdf> 
accessed 14 May 2011.

MG V Germany, Communication No. 1482/2006, U.N. Doc. CCPR/C/93/D/1482/2006 (2 September 
2008) <http://wwwl.umn.edu/humanrts/undocs/1482-2006.pdf^ accessed 5 May 2 0 1 1.

MG V Germany, Communication No. 1482/2006, U.N. Doc. CCPR/C/93/D/1482/2006 (2 September 
2008), § 10.1 <http://wwwl.umn.edu/humanrts/undocs/1482-2006.pdf> accessed 5 May 2011.
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o f the circumstances, most particularly in light o f the failure on the part o f the court to 

conduct an oral hearing prior to the making o f the order, and as such the applicant’s 

rights under Article 17 had been violated.

The secondary UN human rights instruments recognise the right to privacy also. For 

example, the Mental Illness Principles explicitly reference the rights to privacy and 

confidentiality.’ '̂* These rights apply to all people with a mental disability, 

irrespective o f whether or not they reside in a mental health facility.

2.5.2 Autonomy, Bodily Integrity, and  Privacy Claims under  th e  ECHR and 

ESC

Article 8 o f the ECHR protects the right to privacy. Article 8(1) prohibits public 

authorities from interfering with a person’s right to respect for their private and family 

life; home; and correspondence, and imposes a positive obligation on the State to 

protect private and family life;

Everyone has the right to respect for his private and family life, his home and 
his correspondence.

Under Article 8(2) it is only peraiissible to limit a person’s rights under Article 8(1) 

where the limitation in question is considered necessary in a democratic society in the 

interest o f public safety or the protection o f the health, morals, or rights and freedoms 

o f others, and the limitation in question is proportionate to the particular legitimate 

interest it is sought to protect;

There shall be no interference by a public authority with the exercise o f this 
right except such as is in accordance with the law and is necessary in a 
democratic society in the interests o f national security, public safety or the 
economic well-being o f the country, for the prevention o f disorder or crime, 
for the protection o f health or morals, or for the protection o f the rights and 
freedoms o f others.

MG  V Germany, Communication No. 1482/2006, U.N. Doc. CCPR/C/93/D/1482/2006 (2 September 
2008), § 10.2 <http;//wwwl.umn.edu/humanrts/undocs/1482-2006.pdf> accessed 5 May 2011.

United Nations, Principles fo r  the Protection o f  Persons with Mental Illness and the Improvement o f  
Mental Health Care (New York: United Nations Secretariat Centre for Human Rights, 1991); (1991) 
G.A. Res. 119, U.N. GAOR, 46* Sess., U.N. Doc. A /46/49, Supp. No. 49, Annex, 188-92.
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In Herczegfalvy v Austria the ECtHR found that interference by a mental hospital 

in the applicant’s personal correspondence amounted to a violation of Article 8.

Where limitations are imposed on patients receiving family visits, or where patients 

are deprived of their autonomy or liberty despite family objections, Article 8 may also 

be engaged in addition to Article 5. In JT  v United Kingdorn^^ Article 8 was found to 

have been breached where a mental health patient was prevented from applying to a 

court to change her ‘nearest relative’ under the Mental Health Act 1983. The violation 

o f Article 8 occurred because the nearest relative would have access to the applicant’s 

personal infonnation during her Mental Health Tribunal hearings, and her inability to 

change the appointed nearest relative meant that a person she distrusted would have 

access to infonnation she desired would be kept private from that person.

2.6 Fair P rocedures  Claims

Fair procedures claims are grounded in an argument that where a person’s rights are 

adjudicated by a legal process, they are entitled to expect that the legal process will be 

fair in the adjudication of questions of law concerning rights and obligations.'^^

In the criminal context fair procedures means the ‘right to a fair trial’, i.e., the 

presumption of innocence; the right to know the evidence to be brought forward; the 

right to address the court in one’s defence; and the right to a competent and neutral 

judge of one’s guilt or innocence.

In the private law context, it means the right to have one’s dispute heard and 

adjudicated on by a competent and unbiased judge or tribunal that hears both sides of 

the dispute and issues a reasoned decision that is capable of being lawfully enforced.

H erczegfa lvy v  A ustria  (1992) A pplication N o. 10533/83, (1992) 15 EHRR 437.
V U n ited  K ingdom  (1997) A pplication N o. 26494/95 (2000) ECHR 133.

See  C ook, Timothy, “Substantive D ue Process Rights o f  M entally D isabled C lients” (1983) 7 (4) 
M enta l D isa b ility  L aw  R eporter  346, Gostin, Lawrence O. and Gable, Lance, “Global Mental Health: 
Changing N orm s, Constant R ights” (2008) 9 G eorgetow n Journal o f  In ternational Affairs 83.
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In mental health law, the right to fair procedures arises in respect o f the manner and 

form o f decisions to detain and treat patients without their consent, and in the 

availability and format o f the means o f reviewing those decisions. It has obvious 

application in compulsory admission, detention and treatment cases, and in the 

regulation o f the operation o f review mechanisms to oversee decisions taken under 

the mental health regime.'^*

The MHA 2001 introduces an automatic mechanism whereby all decisions to compel 

the admission and detention o f a person for mental health treatment (and certain 

decisions to compel mental health treatment) are subject to review by an independent 

tribunal with the power to order the overturning o f the decision if  is found to have 

been unjustified. The new review procedures were introduced due to an awareness 

that Irish mental health law as it stood prior to the MHA 2001 did not succeed in 

measuring up to the model o f fair procedures protections that is established at the 

international human rights level, most particularly under the ECHR. A clear 

description o f the requirements expected by the international human rights vision o f 

fair procedures is therefore crucial to the ‘human rights audit’ performed in Chapter 5 

o f this work, when the degree o f success o f the new provisions in achieving the 

sought after international human rights norms compliance is evaluated.

2.6.1 Fair Procedures  Claims under  t h e  UN Human Rights Ins truments

Article 14(1) o f the ICCPR enshrines the right to a fair trial, providing that all persons 

shall be equal before courts and tribunals. General Comment 32 o f the Human Rights 

Committee states that this provision applies as follows;

The right to a fair and public hearing by a competent, independent and 
impartial tribunal established by law is guaranteed, according to the second 
sentence o f  article 14, paragraph 1, in cases regarding the determination of 
criminal charges against individuals or o f their rights and obligations in a suit 
at law. Criminal charges relate in principle to acts declared to be punishable 
under domestic criminal law. The notion may also extend to acts that are 
criminal in nature with sanctions that, regardless o f their qualification in

See for example Wintenverp v Netherlands (1979) Application No. 6301/73, (1979) 2 EHRR 387, 
discussed in detail below.

116



domestic law, must be regarded as penal because o f their purpose, character or
129seventy.

Article 14(1) also applies in the following circumstances:

The concept encompasses (a) judicial procedures aimed at detennining rights 
and obligations pertaining to the areas o f contract, property and torts in the 
area o f private law, as well as (b) equivalent notions in the area o f 
administrative law such as the termination o f employment o f civil servants for 
other than disciplinary reasons, the detennination o f social security benefits or 
the pension rights o f soldiers, or procedures regarding the use o f public land or 
the taking o f private property. In addition, it may (c) cover other procedures 
which, however, must be assessed on a case by case basis in the light o f the 
nature o f the right in question.

Article 14(3) provides a set o f minimum criteria that must be met for a hearing to be 

considered fair under the UDHR. These include the right to be informed o f the 

charges against one, in a language one can understand; being allowed adequate time 

and facilities to prepare a defence; to be tried without undue delay; not to be tried in 

one’s absence; and to have a right o f appeal to a higher tribunal or court.

2.6.2 Fair procedures  Claims under th e  ECHR and ESC

Article 6 o f the ECHR guarantees the right to due process o f law:

In the detemiination o f his civil rights and obligations or o f any criminal 
charge against him, everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law. 
Judgement shall be pronounced publicly but the press and public may be 
excluded from all or part o f the trial in the interest o f morals, public order or 
national security in a democratic society, where the interests o f juveniles or

United Nations Office o f the High Commissioner for Human Rights, General Comment 32 o f  the 
Committee on Human Rights: Article 14: The Right to Equality before Courts and Tribunals and to a 
Fair Trial (CCPR/C/CG/32) (Geneva; UNHCR, 2007) § 15 <http://daccess-dds-
ny.un.org/docAJNDOC/GEN/G07/437/71/PDF/G0743771.pdf?OpenElement> accessed 28 August 
2010 .

United Nations Office o f  the High Commissioner for Human Rights, General Comment 32 o f  the 
Committee on Human Rights: Article 14: The Right to Equality before Courts and Tribunals and to a 
Fair Trial (CCPR/C/CG/32) (Geneva; UNHCR, 2007) § 16 <http;//daccess-dds-
ny.un.org/doc/UNDOC/GEN/G07/437/71/PDF/G0743771.pdf?OpenElement> accessed 28 August 
2010 .

United Nations, International Covenant on C ivil and Political Rights, 19 December 1966, 999 
U.N.T.S. 171, Article 14 (3).
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the protection o f the private hfe o f  the parties so require, or the extent strictly 
necessary in the opinion o f the court in special circumstances where publicity 
would prejudice the interests o f justice.

Everyone charged with a criminal offence shall be presumed innocent until 
proved guilty according to law.

Everyone charged with a criminal offence has the following minimum rights;

(a) to be informed promptly, in a language which he understands and in 
detail, o f the nature and cause o f the accusation against him;

(b) to have adequate time and the facilities for the preparation o f his
defence;

(c) to defend him self in person or through legal assistance o f his own
choosing or, if  he has not sufficient means to pay for legal assistance, 
to be given it free when the interests o f justice so require;

(d) to examine or have examined witnesses against him and to obtain the
attendance and examination o f witnesses on his behalf under the same 
conditions as witnesses against him;

(e) to have the free assistance o f an interpreter if  he cannot understand or
speak the language used in court.

Helen Fenwick describes Article 6 as the ECHR right “which is most frequently 

found to have been violated” -  a fact she ascribes to the breadth o f the right, covering 

numerous circumstances, including where a substantive claim under another Article 

may fail but the Article 6 procedural claim may succeed.

2.6.2 (a) ‘Civil rights and obligations’

Article 6 protects a person who is accused o f a ‘criminal charge’ or whose ‘civil rights 

and obligations’ fall for legal determination. An analysis o f  Article 6 in the criminal 

context, and its application in the mental health context is a task that is beyond the 

scope o f this work. The meaning o f a ‘detennination o f  civil rights and obligations’ 

has been addressed by the ECtHR -  the particular characteristics o f  the right or 

obligation as they are considered by the national legislatures is not the crux o f the

European C onvention on Human Rights, A rticle 6.
Fenw ick, Helen, C ivil L iberties an d  Human R ights, 3 ’̂'* ed. (London: C avendish Publishing Limited, 

2004), at 58.
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Convention definition; rather the Court will look to the content and effect of the right 

or obligation in question and whether it could be considered possible to ascribe ‘civil 

right’ or ‘civil obligation’ meaning to it.' '̂*

In Matter v Slovakia^^^ the ECtHR held that any finding of mental incapacity to 

acquire rights and undertake obligations will come within Article 6.'^^ Similarly, in 

Bock V Germany^^^ the placement of a person into guardianship was held to come
1 T O

within Article 6, and under B v United Kingdom, deten-ninations of a person’s 

access rights to their child were held to be encompassed within Article 6. In Colder v 

United Kingdom , t h e  ECtHR held that it must be open to a person to address any 

claim relating to civil rights or obligations to a court or tribunal of law. This right may 

be limited: if the limitation is based on a legitimate aim; if the limitation is 

proportionate to the aim sought; and if the limitation does not restrict access to justice 

to such an extent as to render the very essence of the right itself to be impaired.'”’*’

The most recent ECtHR decision in which the Article 6 guarantee to fair procedures 

was considered in the mental health context is Shtukaturov v Russia,^'^^ a case in 

which a mental health patient appealed against a judicial decision that he should be 

deprived of legal capacity. The ECtHR stated that:

In the context of Article 6 § 1 of the Convention, the Court assumes that in 
cases involving a mentally ill person the domestic courts should also enjoy a 
certain margin of appreciation. Thus, for example, they can make the relevant 
procedural arrangements in order to secure the good administration of justice, 
protection of the health of the person concerned, etc. However, such measures 
should not affect the very essence of the applicant’s right to a fair trial as 
guaranteed by Article 6 of the Convention. In assessing whether or not a 
particular measure, such as exclusion of the applicant from a hearing, was 
necessary, the Court will take into account all relevant factors (such as the 
nature and complexity of the issue before the domestic courts, what was at

O  V U nited  K ingdom  (1987) 10 EHRR 82. See  Fenw ick, H elen, C ivil L iberties an d  Human Rights, 
3'̂ '* ed. (London; Cavendish Publishing Limited, 2004), at 59.

M atter  v Slovakia  (1999) A pplication N o. 31534/96 , (2001) 31 EHRR 31.
O sm an v U nited K ingdom  (1998) A pplication N o. 23452 /94  (1999) 25 EHRR 245.
B ock V G erm any  (1989) A pplication N o. 11118/84, (1989) 12 EHRR 247.
B V U n ited  K ingdom  (1977) Application N o. 6870 /75 , C om m ission  decision.
C o ld er v U nited  K ingdom  (1975 ) A pplication N o. 4451 /70  (1975) 1 EHRR 524.
Osman v U nited  K ingdom  (1998) Application N o. 23452 /94  (1999) 25 EHRR 245.
Shtukaturov  v R ussia  (2008) A pplication N o. 44009/05 , judgm ent made final 27 June 2008.
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stake for the applicant, whether his appearance in person represented any 
threat to others or to himself, etc.).’"'̂

The Court further stated that:

In a number of previous cases (concerning compulsory confinement in a 
hospital) the Court confirmed that a person of unsound mind must be allowed 
to be heard either in person or, where necessary, through some form of 
representation -  see, for example, Winterwerp, cited above, § 60. In 
Winterwerp the applicant’s freedom was at stake. However, in the present case 
the outcome of the proceedings was at least equally important for the 
applicant: his personal autonomy in almost all areas of life was at issue, 
including the eventual limitation of his liberty.

This represents a welcome expansion of the principle in Winterwerp, to encompass 

determinations not just of the patient’s right to liberty, but also of his right to personal 

autonomy. Given the significant ramifications of a finding that a person is not vested 

with legal capacity, that fair procedures are followed in the making of such a finding 

is clearly of enonnous importance. It remains to be seen whether the fair procedures 

obligations may be further extended to encompass decisions concerning certain kinds 

of medical treatment.

2.6.2 (b) Access to a court or tribunal

In Winterwerp v Netherlands the Court stated that it may, in certain circumstances, be 

legitimate to curtail a person’s right to exercise their rights under Article 6 on the 

grounds of mental illness. However, a blanket prohibition on a detained person 

dealing with their property, without any consideration being given to their capacity to 

do so, amounts to an infringement of Article 6.''''’ As is noted above, Winterwerp is 

the seminal Article 5 right to liberty case. It requires that a person of unsound mind 

cannot lawfully be detained solely because “his views or behaviour deviate from the 

norms prevailing in a particular society”,'"*̂  and that to lawfully detain a person on the 

grounds of unsoundness of mind, the additional requirements of objective medical

Shtukaturov  v R ussia  (2008) A pplication N o. 44009 /05 , judgm ent made final 27 June 2008 , at § 68. 
Shtukaturov v R ussia  (2008) Application N o. 44009 /05 , judgm ent made final 27 June 2008 , at § 71. 
W interw erp v  N etherlands  (1979) Application N o. 6301/73 , (1979) 2 EHRR 387, § 75.
W interwerp v N etherlands  (1979) Application N o. 6301/73 , (1979) 2 EHRR 387, § 37.
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expertise underpinning the decision; the mental infinnity being of such a degree as to 

warrant the deprivation of liberty; and the ongoing review of the persistence of the 

illness, must be met. The final of these requirements clearly engages Article 6 in 

requiring that there must be a means for ongoing determination by an independent 

legal tribunal of the basis for the detennination of the ongoing necessity of the 

curtailment o f the detained person’s right to liberty.'"'^

In Ashingdane v United Kingdom,^'^'' the applicant alleged that the limitations placed 

on his right to litigate, where his proposed litigation was believed to be unlikely to 

succeed, amounted to a violation of Article 6 of the Convention. The respondent State 

successfully argued, that the restrictions in question were justified on the grounds that 

mentally ill patients bring vexatious litigation. Despite the respondent State providing 

no evidence to support this assumption, the ECtHR was prepared to accept it as a 

legitimate justification of the restriction of Article 6 fair procedures rights. The effect 

of this judgment is that if  a person who is detained as a mental health patient wishes 

to litigate a claim that is likely to fail, then he can be barred from access to the courts, 

notwithstanding the fact that no such limitation is imposed on mentally healthy people 

who bring actions that are likely to fail. It is difficult to reconcile this decision with 

the later decision in Osman v United Kingdom, in which police immunity from 

actions in negligence for a failure to prevent the commission o f a crime was found to 

be an unjustifiable restriction on the right of access to the courts, and as such it
I

amounted to a breach of the applicant’s Article 6 Convention rights.

2.6.2 (c) Independence and impartiality

The hearing provided must be independent of external influence, and must not 

demonstrate bias in favour o f one party over another. In Shtukaturov, the applicant 

was represented in the proceedings determining his legal capacity only by 

representatives of the psychiatric hospital where he was detained. The hearing lasted

W intenverp  v N etherlands  (1979) Application No. 6301/73, (1979) 2 EHRR 387, § 75. 
'‘‘'''Ashingdane v U nited  K ingdom  (1985) Application No. 8225/78, (1985) 7 EHRR 528. 

Osman  v U nited K ingdom  (1998) Application No. 23452/94 (1999) 25 EHRR 245.
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approximately ten minutes and the hospital representatives played a passive role in 

it.'"*̂  Accordingly, the Court held that a violation o f Article 6 had occurred.

Article 6 requires that the court or tribunal to which complaints are addressed must 

be: established by law, independent o f the Executive, and i m p a r t i a l . T h e  Court may 

engage in examination o f the appointinent o f judges or adjudicators, their tenns o f 

office, and the protections in place to ensure their im partiality.’^' Allegations o f  bias 

are assessed both objectively and subjectively.’^̂

2.6.2 (d) Speedy review

Detennination o f civil rights and obligations must be available to applicants within a 

‘reasonable’ period o f time or a violation o f  Article 6 will be held to have occurred. 

The standard o f what amounts to a ‘reasonable’ period o f time is variable depending 

on the circumstances o f the individual case. The Court may give consideration to 

whether the applicant may be considered to have contributed to the delay.

2.6.2 (e) Other aspects of Article 6

Article 6 has also been interpreted to guarantee the following; equality o f arm s;’^̂  a 

non-absolute right to be present in person at the h e a r i n g ; a n  adversarial hearing; 

the opportunity to comment on all evidence a d d u c e d ; t h e  right to summon 

w i t n e s s e s ; t h e  right to disclosure o f evidence;'^* and a reasoned judgment.

Shtukaturov v  R ussia  (2008) Application N o. 44009 /05 , judgm ent made final 27 June 2008 , at § 74. 
See Z an d v  A ustria  (1978) 15 DR 70 and Benthem  v N etherlands  (1985) 8 EHRR 1. In the mental

health context specifically , see  W interwerp  v N etherlands  (1979) Application N o. 6301/73, (1979) 2
EHRR 387.

Bryan v U K  { \9 9 5 )  21 EHRR 342.
P ullar  V t/A: (1996) 22 EHRR 391.

' D e H aes an d  G ijsels  v Belgium  (1997) 25 EHRR 1.
C olloza  V Ita ly, Judgment o f  12 February 1985, A  89 (1985).
R uiz-M ateos v Spain  (1993) 16 EHRR 505.
M antovanelli v F rance  (1997) 24 EHRR 370.
X V  A ustria , A pplication N o. 5362 /72 , C oll 42 (1973), p l4 5 .
E dw ards  v U nited K ingdom  (1992) 15 EHRR 417.
H adjianastassiou  v G reece  (1992) 16 EHRR 219, at § 33.
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2.7 Freedom from Torture and Inhuman and Degrading Trea tm en t  or 

Punishment Claims

Claims founded in the right to freedom from torture and from inhuman and degrading 

treatment or punishment frequently arise alongside claims that a person’s rights to 

liberty and to autonomy, bodily integrity, and privacy have been infringed. The 

connection between the two categories o f rights is clear -  where a person is alleging 

that they have been tortured, or treated in an inhuman or degrading fashion, the 

treatment complained o f is almost certainly bound to amount to at least one o f a 

deprivation o f liberty, an unlawfiil curtailment o f autonomy, or a wrongful invasion o f 

bodily integrity or privacy.

The inclusion in the MHA 2001 o f a comprehensive set o f protections around the area 

o f consent to treatment demonstrates the importance o f  the right to freedom from 

torture and from inhuman and degrading treatment and punishment in Ireland’s new 

human rights based mental health law regime. By closely regulating the provision of 

mental health treatment in this fashion the drafters o f the MHA 2001 hoped to ensure 

that Irish law in this area would measure up successfully to the international human 

rights expectations. An account is provided here o f the meaning and scope o f those 

international human rights expectations, in order to underpin the assessment in 

Chapter 5 of the extent to which those hopes have been fulfilled.

The right to freedom from torture and inhuman and degrading treatment or 

punishment is a significant right that is non-derogable in both the UN rights regime 

and the European rights regime. This means that a State is never permitted in 

sanctioning or pennitting acts o f torture or inhuman and degrading treatment or 

punishment to occur, even in times o f national emergency.

At the UN level, the monitoring and reporting agencies have avoided engaging in an 

analysis o f where the dividing line between ‘torture’ and ‘inhuman and degrading 

treatment or punishment’ should be drawn. In the European human rights framework,

Gostin, Lawrence O. and Gable, Lance, “Global Mental Health: Changing N orm s, Constant R ights” 
(2008) 9 G eorgetow n Journal o f  In ternational Affairs 83.
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the dividing line between treatment that amounts to torture, and treatment that is 

inhuman or degrading, is the presence o f an invidious purpose on the part o f  the 

aggressor who metes out the treatment that is complained o f

An individual action such as particular methods o f interrogation (for example sleep 

deprivation) or specific physical acts such as beatings or strippings, may o f itself 

constitute torture or inhuman or degrading treatment or punishment. Alternatively, it 

may be an overall regime or system that is alleged to be torturous or inhuman or 

degrading (for example a blanket policy o f solitary confinement). While torture 

claims have not fared well in mental health cases, claims in which involuntary 

detention (particularly detentions in the absence o f any therapeutic purpose) or 

particular forms o f treatment have been argued to amount to inhuman or degrading 

treatment have fared better.

2.7.1 Freedom from Torture and Inhuman and Degrading Treatment  and 

Punishment Claims under the  UN Human Rights Instruments

Article 7 o f the ICCPR prohibits torture and inhuman and degrading treatment or 

punishment. Rehman describes Article 7 as having as its fundamental objective “the 

protection o f the dignity as well as the mental and physical integrity o f an 

individual.

Article 10(1) o f the ICCPR provides a right for persons lawfully deprived o f their 

liberty to be treated with humanity;

All persons deprived o f their liberty shall be treated with humanity and with 
respect for the inherent dignity o f the human person.'^"*

Ireland  v U nited  K ingdom  (1971) Application N o. 5310 /71 , (1978) 2 EHRR 25.
See  for exam ple H erczegfa lvy  v A ustria  (1992) A pplication N o. 10533/83, (1992) 15 EHRR 437, 

discussed in detail below .
Rehman, Javaid, In ternational Hum an R ights Law , 2"  ̂ ed. (Essex: Perason Education Limited, 

2010), at 96.
United N ations, In ternational C ovenant on C iv il an d  P o litica l R ights, 19 D ecem ber 1966, 999  

U .N .T .S . 171, Article 10 (1). Articles 10 (2) and 10 (3) provide specific protection for persons deprived 
o f  their liberty under the criminal justice system.
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The Human Rights Committee has stated that this provision applies to mental health 

d e t e n t i o n s , a n d  that no derogation from its provisions is permissible;

[tjreating all persons deprived o f their liberty with humanity and with respect 
for their dignity is a fundamental and universally applicable rule. 
Consequently, the application o f this rule, as a minimum, cannot be dependent 
on the material resources available in the State party. This rule must be 
applied without distinction o f any kind, such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or 
other status.

By contrast with the jurisprudence on torture, ‘inhuman or degrading treatm ent’ does 

not require a malevolent intent on the part o f the aggressor. The UN Torture 

Declaration even goes so far as to assert that ‘inhuman and degrading treatm ent’ 

should be interpreted “so as to extend to the widest possible protection against abuses, 

whether physical or mental.

2.7.2 Freedom from Torture and  Inhuman and  Degrading Trea tm en t  and 

Punishment Claims under  th e  ECHR and ESC

Article 3 o f the ECHR contains an unequivocal prohibition on all foniis o f  torture, 

and cruel or inhuman or degrading treatment or punishment, and significantly there is 

no provision for any fonn o f derogation:

No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.

Derogation from Article 3 is not pem iitted in any circumstances.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 21 o f  the 
Committee on Human Rights: Replaces General Comment 9 Concerning Humane Treatment o f  
Persons D eprived o f  Liberty (Geneva: UNHCR, 1992) para 4.
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3327552b951 Ifb98cl2563ed004cbe59?0pendocum ent> 

accessed 24 May 2010.
United Nations Office o f  the High Commissioner for Human Rights, Genera! Comment 21 o f  the 

Committee on Human Rights: Replaces General Comment 9 Concerning Humane Treatment o f  
Persons D eprived o f  Liberty (Geneva; UNHCR, 1992) para 4.
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3327552b951 Ifb98cl2563ed004cbe59?0pendocum ent> 
accessed 24 May 2010.

United Nations, Declaration on the Protection o f  All Persons from  Being Subjected to Torture and  
Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res. 3452 (XXX), annex, 30 U.N. 
GAOR Supp. (No. 34) at 91, U.N. Doc. A/10034 (1975) 9 December 1975, 297.
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In a number o f cases the ECtHR has considered the meaning o f ‘torture’ and 

‘inhuman treatment or punishment’. In The Greek Case^^^ the ECtHR held that torture 

is inhuman treatment that has a purpose such as obtaining infonnation or confession 

or the infliction o f punishment.

In Ireland  v the ECtHR further described torture as having a special stigma

involving deliberate inhuman treatment causing very serous and cruel suffering. It is 

reasonable to interpret these cases as meaning that torture is the most serious level o f 

inhuman and degrading treatment, and that for a finding o f torture to be made, it is 

necessary to demonstrate unlawful behaviour and an invidious purpose in the 

aggressor’s actions.'^® As a result, torture is unlikely to apply to most mental health 

cases, unless some anti-therapeutic or unethical motive to the admission, detention, or 

administration o f treatment is shown (Gostin gives the example of political
171oppression ).

In Ireland  v UK the ECtHR held that treatment will be ‘inhum an’ if  it reaches a level 

o f gravity involving considerable mental or physical suffering; and will be 

‘degrading’ if  the person has undergone humiliation or debasement involving a 

minimum level o f severity. Relevant factors to be borne in mind in evaluating these 

thresholds include; the nature, context, manner and duration o f the treatment; its 

physical and mental effects; and the victim ’s gender, age and state o f health 

(including mental health).

One of the leading cases on mental health rights in ECHR jurisprudence is an Article
1733 case -  Herczegfalvy v Austria. In this ruling, building on the line o f jurisprudence

Greek Case (1969) Report o f  5 November (1969) 12 YB 1.
Ireland V United Kingdom  (1971) Application No. 5310/71, (1978) 2 EHRR 25.
For a more detailed discussion o f  the meaning o f  ‘torture’ see  the United Nations, Declaration on 

the Protection o f  A ll Persons from  Being Subjected to Torture and Other Cruel, Inhuman or Degrading  
Treatment or Punishment, G.A. res. 3452 (XXX), annex, 30 U.N. GAOR Supp. (No. 34) at 91, U.N. 
Doc. A/10034 (1975) 9 December 1975, which discusses the intention requirement in respect o f  torture 
in great detail.

Gostin, Lawrence O., “Human Rights o f Persons with Disabilities; The European Convention on 
Human Rights” (2000) 23(2) International Journal o f  Law and Psychiatry  125, at 149.
'^'Ireland v United Kingdom  (1971) Application No. 5310/71, (1978) 2 EHRR 25.

Herczegfalvy v Austria (1992) Application No. 10533/83, (1992) 15 EHRR 437.
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from Ireland  v UK, the ECtHR delivered a powerful message with respect to 

inteipretation o f  the rights o f people in mental health institutions:

...the position o f inferiority and powerlessness which is typical o f patients 
confined in psychiatric hospitals calls for increased vigilance in reviewing 
whether the Convention has been complied w ith .'’"'

However, Herzcegfalvy is not without its faults and has been subject to criticism for 

an overly deferential approach to medical authorities’ decisions regarding compulsory 

detention and treatment. Under the precedent in Herczegfalvy, in determining whether 

or not a patient has suffered inhuman or degrading treatment, the ECtHR at all times 

defers to the medical authorities at the institution with respect to the therapeutic 

methods used (including as to whether these methods required administration by 

force). Gostin is highly critical o f this approach, arguing that it is too deferential to the 

medical professionals and that what the ECtHR has done is to adopt “a medically 

oriented standard that requires the government to demonstrate that the treatment was 

prescribed under internationally recognised mental health standards” and to 

demonstrate nothing more than that.’^̂  The effect o f  this defennent to the medical 

model is to neuter the protections granted in the sensitive approach to interpreting 

what constitutes inhuman treatment in the psychiatric setting.

Under Herczegfalvy, almost anything can be done once it is done under the auspices 

o f medical science, and only actions which can be see to blatantly lack a therapeutic 

aim will be scrutinised for inhumanity or degradation. This is an overly high hurdle 

for the applicant to overcome, and perhaps it is unsurprising then that the ECtHR has 

never found conditions in a psychiatric institution to be so inhuman or degrading as to 

violate Article 3. In no instance has the Strasbourg court found that a psychiatric 

institution has engaged in activity abhorrent enough to violate Article 3, despite 

several cases before it containing harrowing accounts o f severe maltreatment; neglect;
176humiliation; and placement in punitive or unsafe environments.

H erczegfa lvy  v A ustria  (1992) Application N o. 10533/83, (1992) 15 EHRR 437 , § 82.
G ostin, Lawrence O., “Human Rights o f  Persons with Disabilities; The European Convention on 

Human R ights” (2000) 23 (2) In ternational Journal o f  Law  an d  P sych ia try  125, 150.

B y w ay o f  contrast, see the discussion o f  the attitude adopted to the com pulsory administration o f  
psychiatric treatments to patients with a disability in the U nited  N ations Specia l R apporteu r's Interim  
R eport on Torture an d  other Cruel, Inhuman an d  D egradin g  Treatm ent o r  Punishm ent provided in 
M inkow itz, Tina, “A bolish ing Mental Health Laws to Com ply with the Convention on the Rights o f
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Thus, while the ECtHR has held that a complete absence o f  any oppoitunity for 

recreation or exercise will amount to an Article 3 violation {M cFeeley v UK^^^), 

keeping a patient in pennanent restraint will not amount to a violation where a 

psychiatrist avers that the restraint was a part o f  the patient’s treatment plan {Hilton  v 

United Kingdom;^^^ D hoest v Belgium\^^'^ Storck  v Germany^^'^). This deference was 

maintained even in Hilton  v UK, where though the applicant had described him self as 

having been reduced to a state ‘like an animal, to such an extent he would roll in his 

own excrement,’ the Commission found no violation o f  Article 3.'*'

In Dhoest v Belgium  it was held that although a persons’ revolt or non-cooperation 

does not excuse inhuman and degrading treatment, it may be taken into account in 

determining whether restraint (in the instant case, the restraint was o f  both the 

physical and chemical natures) violates Article 3. In other words, the more a patient 

protests to an invasion o f  his rights, the less likely it is that the ECtHR will find that 

his rights have been violated. In Aerts v Belgium  it was held that the living conditions 

in a psychiatric institution must “demonstrably” have “serious effects” on the 

patient’s mental health before a violation o f  Article 3 will be found. Given that people 

in full mental health are rarely admitted to psychiatric institutions in the first place, 

this test is virtually impossible for any applicant alleging an Article 3 violation in a 

mental health facility to satisfy.

Persons with Disabilities” in McSherry, Bernadette and Walker, Penelope, eds. Rethinking Rights- 
Based Mental Health Laws (Oxford and Portland, Oregon: Hart Publishing, 2010), 151-178, 172-176. 
See also the discussion in Hunt, Paul and Mesquita, Judith, “Mental Disabilities and the Human Right 
to the Highest Attainable Standard of Health” (2006) 28 Human Rights Quarterly 332 of the decision 
of the Inter-American Commission on Human Rights in Victor Rosario Congo v Ecuador (Case No.
11.427, Inter-American Commission on Human Rights, Report No. 63/1999, OEA/Ser.LA^/II.102 doc. 
6 rev. (1998)) in which violations of the physical integrity, life, and judicial protection under the Inter- 
American Convention on Human Rights were found to have occurred in a case in which a patient in a 
rehabilitative centre was denied psychiatric care, and further, following a blow to the head was denied 
medical care, and thereafter was left in isolation for 40 days, until his death.

McFeeley v United Kingdom  (1980) Application No. 8317/78, decision of the Commission (1980) 
20 DR 44.
™ Hilton V United Kingdom  (1976) Application No. 5613/72, decision of the Commission (1976) 4 DR 
177.

Dhoest V Belgium (1987) Application No. 10448/83, decision o f the Commission (1987) 55 DR 5, 
(1987) 23 EHRR97.

Storck V Germany (2005) Application No. 61603/00 (2005) 43 EHRR 96.
Hilton V United Kingdom  (1976) Application No. 5613/72, decision of the Commission (1976) 4 DR 

177, (1978) 3 EHRR 104 at § 126. See Gostin, Lawrence O., “Human Rights of Persons with 
Disabilities: The European Convention on Human Rights” (2000) 23 (2) International Journal o f  Law  
and Psychiatry 125, at 150-152 for a detailed discussion of these cases and a criticism of the 
Herczegfalvy deference.
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In 5  V UK while the court recognised that the overall circumstances of the applicant’s 

confinement were appalling, it nonetheless held that the absence of one single 

incident of inhuman or degrading treatment meant there had been no violation of 

Article 3. Gostin interprets this as meaning that the ECtHR will not “take cognisance 

of the totality of conditions in the absence of a single factor that was so gross as to 

shock the conscience.” '*  ̂ B v UK fails to take account of everyday human reality, 

where more often than not it is a general regime that is brutal (or inhuman), rather 

than one single isolated incident.

The ‘invidious motive’ threshold is not applied to cruel and inhuman or degrading
183treatment or punishment. However, while the Herzcegfalvy v Austria and 

Wintenverp v Netherlands}^'^ judgments make it explicitly clear that any treatment 

given in a mental health context without a therapeutic intention is a violation of 

Article 3, and that the test for what amounts to ‘cruel and unusual’ treatment must 

take account of the uniquely vulnerable position of the mental health patient, the 

Strasbourg court has to date never found a violation of Article 3 to have occurred in 

any of the mental health cases that have been pleaded before it. It would be naive to 

imagine that this is due to a complete absence of inhumane treatment of mental health 

patients across Europe. The reality is that the Herzcegfalvy and Wintenverp 

jurisprudence means that in all cases where cruel and inhuman or degrading treatment 

or punishment is alleged in a mental health context, the Strasbourg court must apply 

deference where any clinical link, no matter how small, can be established between 

the treatment in question and the patient’s medical care.

A further constraining aspect of the ECtHR’s jurisprudence on Article 3 is that under 

B V UK, the court has held that it will not be prepared to consider the totality of a 

patient’s conditions in assessing whether a violation of Article 3 has occurred. In 

other words, in order for the court to find that a violation has occurred, there must be 

one single identified act which is capable, when singled out, of being found to amount 

to an Article 3 violation. If it is an overall regime or a set of prevailing conditions that

Gostin, Lawrence O., “Human Rights o f  Persons with Disabilities; The European Convention on 
Human Rights” (2000) 23 (2) In ternational Journal o f  L aw  an d  P sych ia try  125, 151.

H erczegfa lvy v A ustria  (1992) Application No. 10533/83, (1992) 15 EHRR 437.
W interw erp V N etherlands { \9 1 9 )  Application No. 6 3 0 1 /7 3 , ( 1 9 7 9 )2  EHRR 387.
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are alleged to be torturous or inhuman, no violation will be found. This is a significant 

hurdle to overcome in the mental health context, where often it is the totality of a 

regime that a patient finds inhuman, rather than any one individual act capable of 

being singled out for challenge on its own.

In this light, the friendly settlement reached in A v is of interest. In that case,

the applicant had endured five weeks’ seclusion with limited exercise or association 

with other people. The friendly settlement included an ex gratia payment to the 

applicant and a requirement that new working guidelines for seclusion at Broadmoor 

Hospital be introduced. The A v UK challenge demonstrates that notwithstanding 

Strasbourg’s reluctance to admit of Article 3 violations in psychiatric institutions, it is 

nonetheless possible to use Article 3 to effect improvements in the conditions in these 

institutions.

Two Article 5 cases (on the right to liberty) also touched on issues related to Article 3. 

In Ashingdane and Dhoest the ECtHR rejected the argument that a relationship may 

exist between the actual detention (which is an Article 5 issue) and the conditions of 

confinement (which is considered an Article 3 issue) in psychiatric institutions. 

However, in Ashingdane, the court held that any detention of a person of unsound 

mind is ‘lawful’ only if effected in a ‘hospital, clinic, or other appropriate institution’. 

Taking up this point, in Aerts v Belgium, the court stated that persons with mental 

illness must be confined in a ‘minimally therapeutic environment’.'*^ If such an 

environment is not provided the proper relationship between the aim of the detention 

and the conditions in which it takes place is deemed ‘deficient’. In the instant case the 

relationship was satisfied, and it remains to be seen whether the Aerts ruling will 

result in an Article 3 declaration against a psychiatric declaration at some point in the 

future.

Ireland is also a signatory to the European Convention for the Prevention of Torture 

and Inhuman or Degrading Treatment or Punishment. This is designed to supplement 

the protections afforded by Article 3 of the ECHR, through making provision for 

visits to signatory states by representatives of the European Committee for the

V U nited  K ingdom  (1980) Application No. 6840/74, (1980) 3 EHRR 131.
A erts V Belgium  (1998) Application No. 25257/94, (1998) 29 EHRR 50.
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Prevention o f Torture and Inhuman or Degrading Treatment or Punishment. The most 

recent report in relation to Ireland is from 2006. A visit occurred in early 2010, with 

the delegation’s remit being as follows:

The delegation assessed progress made since the previous visit in 2006 and the 
extent to which the Committee’s recommendations have been implemented. 
Particular attention was paid to the conditions o f detention o f persons in 
prison, and to the care afforded to patients in psychiatric institutions. The 
operation o f the various safeguards in place in An Garda Siochana (Police) 
Stations was also examined, and the delegation visited for the first time in

187Ireland an establishment for the intellectually disabled.

The Committee’s report from the 2002 visit raised a number o f concerns in relation to 

the prevailing conditions at both the Central Mental Hospital and in the facilities for 

persons with intellectual disabilities visited. In particular, in relation to the 

detention of persons with intellectual disabilities, the Committee expressed the 

following concerns;

The Committee has nonetheless expressed concern about the absence o f a 
clear legal or administrative framework for involuntary admission to 
establishments for mentally disabled persons. It has recommended that the 
legal situation o f persons placed in mental disability facilities be reviewed as a 
matter of urgency and that action be taken with a view to providing a 
comprehensive legal framework for such institutions, offering an adequate

189range o f safeguards to persons placed in them.

The Irish government, in its 2003 response to the Com m ittee’s report, chose not to 

comment on the portions o f that report addressing the detention o f persons with 

intellectual disabilities.’ ®̂

Council o f  Europe, Council o f  Europe and anti-torture Committee visits Ireland  
<http://www.cpt.coe.int/documents/irl/2010-02-09-eng.htm> accessed 24 May 2010.

Council o f  Europe, Council o f  Europe, Report to the Government o/Ireland on the visit to Ireland  
carried out by the European Committee fo r  the Prevention o f  Torture and Inhuman or Degrading  
Treatment or Punishment (CPT) from  20 to 28 M ay 2002, CPT/Inf (2003) 36 
<http.7/www.cpt.coe.int/documents/irl/2003-36-inf-eng.htm#_Toc29353559> accessed 24 May 2010.

Council o f Europe, Council o f  Europe. Report to the Government o/Ireland on the visit to Ireland  
carried  out by the European Committee fo r  the Prevention o f  Torture and Inhuman or Degrading  
Treatment or Punishment (CPT) from  20 to 28 May 2002, CPT/Inf (2003) 36 para 139 
<http://www.cpt.coe.int/documents/irl/2003-36-inf-eng.htm#_Toc29353559> accessed 24 May 2010.

Council o f  Europe, Response o f  the Government o f  Ireland to the report o f  the European Committee 
fo r  the Prevention o f  Torture and Inhuman or Degrading Treatment or Punishment (CPT) on its visit to 
Ireland from  20 to 28 May 2002, CPT/Inf (2003) 37 <http://www.cpt.coe.int/documents/irl/2003-37- 
inf-eng.htm> accessed 24 May 2010.
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The report o f the Committee’s 2006 visit, after expressing approval for the regime 

introduced by the MHA 2001, proceeded to address the Central Mental Hospital 

exclusively and did not address conditions o f civil detention.'^'

2.8 Equality Claims

Equality, or 'freedom from discrimination', claims are based on an argument that a 

person is entitled to be treated in the same manner as other people in society, or in the 

same manner as others in society who are similarly situated are treated.

This may arise in the mental health context in the form o f arguments for parity 

between particular categories o f patients in terms o f the legal protections afforded to 

them by the mental health law regime, or in the form o f a claim that a person has been 

discriminated against in the provision o f a public service or in the workplace on the 

basis o f their suffering from a mental illness. It may also arise in the forai o f  an 

affinnative rights argument for an entitlement to parity in the funding for and 

provision o f mental health care services, when compared to the provision o f  services 

in other areas o f health care.'^^

The disability and employment law regimes in Ireland provide extensive protection o f 

the right to freedom from discrimination on the ground o f disability, which is 

interpreted as including a mental health disability. These provisions also establish an 

entitlement to reasonable accommodation in order to promote inclusion o f  people

Council o f  Europe, R eport to the G overnm ent o /Ire lan d  on the v is it to Ire lan d  ca rr ied  out by the 
E uropean C om m ittee fo r  the P reven tion  o f  Torture a n d  Inhuman o r  D egrad in g  Treatm ent or  
Punishm ent (CPT) fro m  2 to 13 O ctober 2006, C PT/Inf (2007) 40
<http;//w w w .cpt.coe.int/docum ents/irl/2007-40-inf-eng.htm > accessed 24 M ay 2010  and Council o f  
Europe, R esponse o f  the G overnm ent o f  Ireland to the rep o rt o f  the E uropean C om m ittee f o r  the 
P reven tion  o f  Torture a n d  Inhuman o r  D egrad in g  T reatm ent o r  Punishm ent (CPT) on its v isit to  
Ire lan d  fro m  2 to 13 O ctober 2006, C PT/Inf (2007) 41 < http://w w w .cpt.coe.int/docum ents/irl/2007-41- 
inf-eng.htm > accessed 24 M ay 2010.

Kimber, Cliona, “Equality D isability (Part I)” (2001) 6 (9) B ar R eview  494; Kimber, Cliona, 
“Equality D isability (Part II)” (2001) 7 (2) B ar R eview  66; Smith, Olivia, “Side-Stepping Equality? 
Disability D iscrim ination and "Generally A ccepted Qualifications" (2008) 30(1) D ublin  U n iversity  Law  
Journal 279; D oyle, Oran J., C onstitu tional E qu ality  (Dublin: Thom son Round Hall, 2004); Gostin, 
Lawrence O. and Gable, Lance, “Global Mental Health: Changing N orm s, Constant R ights” (2008) 9 
G eorgetow n Journal o f  In ternational Affairs 83.

See  for exam ple F. H. Zw aan D e  Vries v  N etherlands, Com m unication N o. 182/1984 (9 April 1987) 
U N  D oc. Supp. N o. 40  (A /42/40) at 160 (1987), discussed in detail below .
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with disabilities in society, in mainstream education, and in the workplace. Similarly, 

the constitutional guarantee o f equality purports to safeguard citizens from arbitrary 

discrimination in the drafting and application of legislation. The disability and 

employment law regimes are, however, limited in their scope, and the constitutional 

equality guarantee has been kept on a ‘short leash’ by the courts. An account here o f 

the parameters o f the international human rights instruments’ conception o f equality is 

essential to inform the ‘human rights audit’ perfonned in Chapter 5 below o f the 

relative success or failure o f the Irish disability regime, and the mental health regime 

in particular, to measure up to the expections created by the international human 

rights standards.

Rehman describes the principles o f equality and non-discrimination as “the twin 

pillars upon which the whole edifice o f the modem international law o f human rights 

is established.” '^  ̂ The concepts are given extensive protection in both the core UN 

human rights covenants, and in a substantial number o f secondary human rights 

documents, and also in the non-discrimination provisions o f the ECHR and the ESC.

2.8.1 Equality Claims under  th e  UN Human Rights Ins truments

The UDHR provides for a right to equality in Article 7:

All are equal before the law and are entitled without any discrimination to 
equal protection o f the law. All are entitled to equal protection against any 
discrimination in violation o f this Declaration and against any incitement to 
such discrimination.'^^

The ICCPR makes similar provision in Article 26:

All persons are equal before the law and are entitled without any 
discrimination to the equal protection o f the law. In this respect, the law shall 
prohibit any discrimination and guarantee to all persons equal and effective 
protection against discrimination on any ground such as race, colour, sex,

Rehman, Javaid, In ternational Human R ights L aw , 2"'* ed. (Essex: Pearson Education Lim ited, 
2010), at 401.

U nited Nations, U niversal D eclara tion  o f  Human R ights, (1948) G .A . Res. 217A , U .N . G A O R , 3rd 
Sess. U .N . D oc. A /3 11, A rticle 7.
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language, religion, political or other opinion, national or social origin, 
property, birth or other status.

This equality protection in Article 26 is a free standing right and does not require to 

be argued in conjunction with another right and in this respect differs from the Article 

14 protection o f equality in the ECHR, which needs to ‘piggy-back’ on another 

Convention right. An example of a determination on the ICCPR right to equality is 

the case of Zwaan De Vries v Netherlands^'^'' in which the Committee found that 

discrimination between the genders within the Dutch social welfare code amounted to 

a violation of the ICCPR on the basis of the Article 26 protection for equality, 

notwithstanding the fact that no right to social welfare exists under the ICCPR.

There are a substantial number of specialised UN conventions and declarations 

addressing the question of inequality in its various guises (for example religious 

discrimination; racial discrimination; gender discrimination; or discrimination against 

children). In the context of mental health, the CRPD addresses discrimination against 

people with disabilities in Article 5;

1. States Parties recognise that all persons are equal before and under the 
law and are entitled without any discrimination to the equal protection 
and equal benefit of the law.

2. States Parties shall prohibit all discrimination on the basis o f disability 
and guarantee to persons with disabilities equal and effective legal 
protection against discrimination on all grounds.

3. In order to promote equality and eliminate discrimination. States 
Parties shall take all appropriate steps to ensure that reasonable 
accommodation is provided.

4. Specific measures which are necessary to accelerate or achieve de 
facto equality of persons with disabilities shall not be considered 
discrimination under the tenns of the present Convention.'^*

United Nations, International Covenant on Civil and Political Rights, 19 December 1966, 999 
U.N.T.S. 171, Article 26.

F. H. Zwaan D e Vries v Netherlands, Communication No. 182/1984 (9 April 1987) UN Doc. Supp. 
No. 40 (A/42/40) at 160 (1987).

United Nations, Comprehensive and Integral Convention to Promote and Protect the Rights and  
Dignity o f  Persons with D isabilities, G.A. Res. 168, U.N. GAOR, 56’’' Sess., 88* plenary meeting, 
U.N. Doc. A/56/583/Add.2 (New York; United Nations, 2001), Article 5.
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The specific protection provided in the CRPD is o f  vital importance given the long 

standing history o f discrimination and abuse suffered by people with disabilities. 

Discrimination remains a particular problem in the mental health context, with many 

people suffering at the hands o f  stigma and ignorance, and being subjected to 

unnecessary institutionalisation or even incarceration by virtue o f their disability. The 

equality provided for in the CRPD is a fonnal equality, entitling persons with 

disabilities to the provision o f reasonable accommodation to ensure that they are, as 

far as is possible, not placed at a disadvantage in a given situation when compared 

with a person without their disability.

Importantly, the CRPD also provides for equality in conjunction with other rights 

guaranteed in the Convention: Article 13 provides for equality o f access to justice; 

Article 14 provides for equality o f entitlement to the right to liberty and security of 

the person and Article 17 provides for equality o f entitlement to physical and mental 

integrity. Article 12 requires that States safeguard the right o f people with disabilities 

to legal capacity as persons before the law, and requires States to adopt a functional 

model o f capacity rather than a status-based one.

2.8.2 Equality Claims under  th e  ECHR and ESC

Article 14 o f the Convention prohibits discrimination;

The enjoyment o f the rights and freedoms set forth in this Convention shall be 
secured without discrimination on any ground such as sex, race, colour, 
language, religion, political or other opinion, national or social origin, 
association with a national minority, property, birth or other status.

Unlike Article 26 o f the ICCPR, which is a stand-alone right to equality. Article 14 of 

the ECHR is a ‘parasitic’ right that requires the applicant to demonstrate the manner 

in which they have suffered discrimination in respect o f another right contained in the 

Convention. Article 1 o f Protocol 12 to the Convention expands the scope o f Article 

14 to encompass ‘any right set forth by law ’, which would include rights set forth in 

domestic law but not necessarily in the Convention:
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1. The enjoyment of any right set forth by law shall be secured without 
discrimination on any ground such as sex, race, colour, language, religion, 
political or other opinion, national or social origin, association with a 
national minority, property, birth or other status.

2. No one shall be discriminated against by any public authority on any 
ground such as those mentioned in paragraph 1.

Ireland signed Protocol 12 on 4 November 2000.'^^ Protocol 12 still requires that the 

right to non-discrimination ‘piggy back’ on a law established in the domestic state if 

not in the Convention itself. It should be noted that Protocol 12 is not subject to the 

European Convention on Human Rights Act 2003 incorporating the ECHR into 

domestic law in Ireland.

In Pretty v United Kingdon?^^ the applicant argued that she was discriminated against 

on the basis of disability, in that while an able-bodied person could legally take their 

own life without criminal sanction against themselves or their estate, a person with a 

disability who would require assistance to perform the same action risked exposing 

their assistant to criminal prosecution for manslaughter. The ECtHR assessed the 

Article 14 claim and found that while there was a discrimination as a result of the 

failure to provide an exception for certain categories of persons who could not 

physically commit suicide, there was an “objective and reasonable justification” for 

the refusal to draw this distinction in the law, in that it would “seriously undermine 

the protection of life which the 1961 Act was intended to safeguard and greatly 

increase the risk of abuse.” '̂’’

The right to freedom from discrimination was argued in the case of Koendjbiharie v 
202Netherlands. The applicant argued that he had been discriminated against on the 

basis of his national origin, but withdrew that claim prior to the hearing of the case

Council o f  Europe, Protocol Number 12 
<hUp;//conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=177&CM=8&DF=7/6/2009&CL=E 
NG> accessed 19 July 2010.

Pretty  v United Kingdom, Application No. 2346 o f  2002 (judgment delivered 29 April 2002).
Pretty v United Kingdom, Application No. 2346 o f  2002 (judgment delivered 29 April 2002), at §

89.
Koendjbiharie V Netherlands (1990) Application No. 11487/85, (1990) 13 EHRR 820.
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before the Court?®^ No other case taken before the Strasbourg Court has argued 

discrimination on the grounds o f mental illness.

2.9 Affirmative Rights Claims

Affirmative rights claims are the most controversial o f the types o f human rights 

claims that may be mounted in the context o f mental health rights litigation.^^"* 

Affinnative rights claims are based on an argument that a person has a right to receive 

a minimum standard in a particular aspect o f society, that is, it is an argument seeking 

to compel a state to provide particular services or to guarantee certain minimum 

standards o f services.

These affirmative rights claims arise most frequently as arguments for the provision 

o f access to mental health care, or for the particular mental health services, but they 

may also arise in the Irish context as arguments for an entitlement to education where 

the provision o f certain mental health treatments or services are presented as being 

essential to the ability o f the claimant to participate in education or where the 

provision o f education is essential to the maintenance o f the claimant’s mental 

health.̂ ®̂

Ireland is somewhat unique among constitutional democracies in its provision in the 

Constitution for a justiciable right to primary education, and for non-justiciable 

Directive Principles o f Social Policy which appear to encompass a right to a certain 

degree o f protection o f health and o f access to health care. By outlining here the 

international human rights measures in respect o f an entitlement to the provision o f

K oendjh iharie v  N etherlands  (1990) Application N o. 11487/85, (1990) 13 EHRR 820, §§ 22 and 32.
B im baum , Morton, “The Right to Treatment” (1960) 46 (5 ) A m erican B ar A ssocia tion  Journal 499; 

Hogan, Gerard, “D irective Principles, Socio-E conom ic R ights and The Constitution” (2001) 36 Irish  
Jurist (new series)  174; Langwallner, David, “Separation o f  Powers, Judicial D eference and the Failure 
to Protect the Rights o f  the Individual”, In Carolan, Eoin and D oy le , Oran, eds.. The Irish C onstitution: 
G overnance a n d  Values (Dublin: Thom son Round Hall, 2008); M cHugh, Claire, “Socio-E conom ic  
Rights in Ireland: L essons to be learned from South Africa and India” (2004) 4  H ibernian L aw  Journal 
109; Ruane, Blathnaid, “The Separation o f  Powers and the Grant o f  Mandatory Orders to Enforce 
Constitutional R ights” (2000-1 ) 5 B ar R eview  416; W hyte, Gerard, Socia l Inclusion an d  the L egal 
System : P ublic Interest L aw  in Ireland  (Dublin: Institute o f  Public Administration, 2002); Gostin, 
Lawrence O. and Gable, Lance, “Global Mental Health: Changing N orm s, Constant R ights” (2008) 9 
G eorgetow n Journal o f  In ternational Affairs 83.

See  for exam ple X  v Ireland, Application N o. 6839/74 , 7 DR 78 (1976).
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health care, it is possible to trace the parameters o f the affinnative rights claims that 

may be said to arise from the international human rights framework. It will then be 

possible in Chapter 5 below to compare the Irish position, in constitutional and mental 

health law in respect o f arguments seeking to assert an entitlement to health care, 

against the international human rights standards as ascertained in this description.

2.9.1 Health Claims under  the  UN Human Rights Instruments

The UDHR provides for no express right to health care although Article 25 recognises 

an interest therein by providing for a right to a standard o f living which is adequate 

for health and well-being, with specific recognition o f the need for access to medical 

care, and o f a right to security in the event o f sickness, disability, or old age, among 

other circumstances:

Everyone has the right to a standard o f living adequate for the health and well
being o f him self and o f his family, including food, clothing, housing and 
medical care and necessary social services, and the right to security in the 
event o f unemployment, sickness, disability, widowhood, old age or other lack 
o f livelihood in circumstances beyond his control.^®^

There is no right to health or health care recognised in the ICCPR but the ICESCR 

does contain an explicit protection o f a right to h e a l t h . I t  should be noted that in 

contrast to the ICCPR’s negative rights that require States to avoid actions that 

infringe the rights provided for, the ICESCR recognises rights that impose affirmative 

obligations on States to take action to ensure that the rights it provides for are 

attained. Accordingly, the right to health as mandated in the ICESCR is an affirmative 

obligation on the State to adopt policies and direct actions that ensure that citizens can 

avail o f the right.

The ICESCR, however, does not mandate strict compliance with its provisions to the 

same standard as the ICCPR. Article 2 o f the ICESCR provides that the governments 

o f  States parties must take positive steps to bring about enforcement o f the rights

United Nations, Universal Declaration o f  Human Rights, (1948) G.A. Res. 217A, U.N. GAOR, 3rd 
Sess. U.N. Doc. A/311, Article 25.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3, Article 12.
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under the C o n v e n t i o n . K n o w n  as ‘progressive realisation’, this is a duty on 

governments to plan for the full implementation o f rights and to institute policies to 

bring about that full implementation -  it is not a duty on governments to recognise the 

ICESCR rights immediately and in their e n t i r e t y . L e s t e r ,  Pannick and Herberg 

propose that the implementation measures required by the ICESCR are not 

necessarily confined to legislative measures only, but may also extend to “the 

provision o f judicial remedies with respect to rights which may, in accordance with
■y 1

the national legal system, be considered justiciable.”

Article 12(1) o f the ICESCR provides that everyone has the right to the ‘highest

attainable’ standard o f physical and mental health, thus providing both a positive

obligation on governments to take immediate steps to protect and promote the right to

health; and additionally a negative right for individuals to protection against
211conditions unhealthy or dangerous to one’s health. Article 12(2) then goes on to list 

specific provisions that States are expected to provide in order to secure the right to 

health; provisions aimed at reducing infant and child mortality, and ensuring healthy 

childhood development (Article 12(2)(a)); provisions aimed at making improvements 

in the standards o f industrial and environmental hygiene (Article 12(2) (b)); 

provisions aimed at preventing and treating endemic, epidemic and other diseases 

(Article 12(2)(c)); and provisions aimed at achieving a system whereby essential 

health care is available to everyone (Article 12(2)(d)). Furthennore, Article 12

mandates that health care services must be available; accessible; appropriate to
212people’s needs; and o f a good quality.

General Comment 14: The Right to the Highest Attainable Standard o f Health 

clarifies the scope and meaning o f the Article 12(1) right to health:

United N ations, In ternational C ovenant on E conom ic, Socia l an d  C ultural R ights, 16 D ecem ber  
1966, 993 U .N .T .S . 3, A rticle 2.

Rosenthal, E., and Sundram, C.J., “International Human Rights in M ental Health L egislation” 
(2002) 2 1 N ew  York Law  School Journal o f  In ternational a n d  C om parative  Law 469, 483-485 .

Lord Lester o f  H em e H ill QC, Lord Pannick QC, Javan Herberg (eds), Human R ights L aw  and  
P ractice , 3'̂ ‘* ed. (London: Butterworths, 2009), at 878.

United N ations, In ternational C ovenant on Econom ic, S ocia l an d  C ultural R ights, 16 D ecem ber 
1966, 993 U .N .T .S . 3, A rticle 12 (1). See also W orld Health Organisation, Twenty-five Q uestions and  
A nsw ers on H ealth  an d  Human R ights, 6 July 2002, 11
< http://ww w.w ho.int/hhr/inform ation/25_questions_hhr.pdf> accessed 24 October 2009.

United N ations, In ternational C ovenant on E conom ic, Socia l an d  C ultural R ights, 16 Decem ber 
1966, 993 U .N .T .S . 3, A rticle 12 (2).
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The right to health is not to be understood as a right to be healthy. The right to 
health contains both freedoms and entitlements. The freedoms include the 
right to control one’s health and body, including sexual and reproductive 
freedom, and the right to be free from interference, such as the right to be free 
from torture, non-consensual medical treatment and experimentation. By 
contrast, the entitlements include the right to a system of health protection 
which provides equality of opportunity for people to enjoy the highest 
attainable level of health.^

Unlike the ICCPR, the ICESCR does not provide for any completely non-derogable 

rights. Furthermore, the threshold for permissible limitations on the ICESCR rights is 

significantly lower than the ‘public emergency’ standard of the ICCPR. Article 4 of 

the ICESCR permits limitations on ICESCR rights where the limitation is determined 

by law, compatible with the nature of the rights in question, and solely for the purpose 

of promoting the general welfare in a democratic society.^''*

Thus, while a person can mount a challenge to compulsory civil detention if the 

detention was not necessary to protect national security, public order, public health or 

morals, or the rights and freedoms of others; a challenge on the basis of failure to 

make provision for adequate mental health services must demonstrate that the 

limitations on the services provided are not compatible with the nature o f the rights in 

question or in some way related to the general welfare of society. These thresholds 

can be met by the State mounting an argument that complete health for all members 

of society is an unattainable goal and that rationing of resources is therefore a 

legitimate exercise that operates to safeguard other rights that are attainable (and 

perhaps specifically, civil and political rights such as freedom from arbitrary 

detention). These acceptable limitation criteria are reinforced in the Siracusa 

Principles 1985, which state that rights may be limited if; (1) the restriction is 

provided for and carried out in accordance with law and not drafted or imposed 

arbitrarily; (2) the restriction is in the interest of a legitimate object of general interest; 

(3) the restriction is strictly necessary in a democratic society to achieve the objective 

sought; and (4) there are no less intrusive and restrictive means available to achieve

United Nations Office o f  the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health  (Geneva: UNHCR, 2000), para 8.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3, Article 4.
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the same objective?'^ These criteria are also mirrored in the Principles for the 

Protection o f Persons with Mental Illness and for the Improvement o f  Mental Health 

Care 1991.^'^

The Committee on Economic, Social and Cultural Rights (CESCR) established under 

the United Nations Economic and Social Council (ECOSOC) Resolution 1985/17 

monitors the implementation o f the ICESCR via a system o f reporting and 

assessment, and the production o f General Comments to assist and aid in the 

implementation o f the Covenant rights. Ireland was last assessed during the 28th 

Session o f the CESCR, from 29 April to 17 May 2002.^'^ In the Report from that 

session, the CESCR praises Ireland for, among other steps, the establishment o f the 

Equality Authority and the Human Rights Commission. However, a number o f areas 

o f concern were also identified. These may be summarised as follows;

1. The failure to incorporate or reflect the ICESCR in domestic legislation, or to 

track its use in domestic case law;^’*

2. The failure to have the Human Rights Commission ftilly operational (the
219Commission has since the Report been fully established);

3. The failure to adopt a human rights-based approach in the Disability Bill 2004 

(now the Disability Act 2005), and the inclusion o f a provision in section 47 of

UN Commission on Human Rights, The Siracusa Principles on the Limitation and Derogation  
Provisions in the International Covenant on Civil and Political Rights, 28 September 1984, 
E/CN.4/1985/4 <http://www.unhcr.org/refworld/docid/4672bcl22.html> accessed 24 May 2010.

United Nations, Principles fo r  the Protection o f  Persons with Mental Illness and the Improvement o f  
Mental Health Care (New York: United Nations Secretariat Centre for Human Rights, 1991); (1991) 
G.A. Res. 119, U.N. GAOR, 46'*' Sess., U.N. Doc. A/46/49, Supp. No. 49, Annex, 188-92. The MI 
Principles are discussed in detail below.

The full text o f  the Second Periodic Report: Ireland 06/10/2000  (Geneva: United Nationals 
Committee on Economic Social and Cultural Rights, 28* Sess. U.N. Doc. E/1990/6/Add.29) (State 
Party Report), 2000 is available at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/E.1990.6.Add.29.En?Opendocument> accessed 24 May 
20 1 0 .

United Nations, Concluding Observations o f  the Committee on Economic. Social and Cultural 
Rights : Ireland. 05/06/2002  (Geneva: United Nations Committee on Economic Social and Cultural 
Rights, 28* Sess., U.N. Doc. E/C.12/1/Add.77. (Concluding Observations/Comments), 5 June 2002) 
para 12 <http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/E.C.12.1.Add.77.En?Opendocument>
accessed 24 May 2010.

United Nations, Concluding Observations o f  the Committee on Economic, Social and Cultural 
Rights : Ireland. 05/06/2002  (Geneva: United Nations Committee on Economic Social and Cultural 
Rights, 28* Sess., U.N. Doc. E/C. 12/1/Add.77. (Concluding Observations/Comments), 5 June 2002) 
para 13 <http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/E.C. 12.1. Add.77.En?Opendocument>
accessed 24 May 2010.
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that Bill purporting to remove the rights o f people with disabilities to seek 

judicial redress if  any o f the B ill’s provisions are not carried out;^^'’

4. The existence o f persistent discrimination against persons with physical and 

mental disabilities, especially in the fields of employment, social security 

benefits, education and health;^^’

5. The persistent prevalence of institutional care, particularly in psychiatric

hospitals, for people with mental disabilities, rather than a move to care in the
222community;

6. The failure to legislate to extend the constitutional right to free primary 

education to all adults with special educational needs.

In the realm o f socio-economic rights the CRPD builds upon and develops the rights 

recognised in the ICESCR, within the context o f disability. Article 19 recognises a 

right to live independently and to be included in the community. Article 20 protects a 

right to personal mobility. Article 24 contains a right to education and Article 26 

establishes rights to habilitation and rehabilitation. Article 27 protects the right to 

work and employment. Articles 28 and 30 protect rights to an adequate standard o f 

living, and to participation in the cultural life o f the community.

O f most interest for the purposes o f this work. Article 25 recognises a right to health:

United Nations, Concluding Observations o f  the Committee on Economic, Social and Cultural 
Rights : Ireland. 05/06/2002  (Geneva: United Nations Committee on Economic Social and Cultural 
Rights, 28* Sess., U.N. Doc. E/C.12/1/Add.77. (Concluding Observations/Comments), 5 June 2002) 
para 14 <http;//www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/E.C.12.1.Add.77.En?Opendocument> 
accessed 24 May 2010.

United Nations, Concluding Observations o f  the Committee on Economic, Social and Cultural 
Rights : Ireland. 05/06/2002  (Geneva: United Nations Committee on Economic Social and Cultural 
Rights, 28* Sess., U.N. Doc. E/C. 12/1/Add.77. (Concluding Observations/Comments), 5 June 2002) 
para 15 <http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/E.C.12.1.Add.77.En?Opendocument> 
accessed 24 May 2010.

United Nations, Concluding Observations o f  the Committee on Economic, Social and Cultural 
Rights : Ireland. 05/06/2002  (Geneva: United Nations Committee on Economic Social and Cultural 
Rights, 28* Sess., U.N. Doc. E/C. 12/1/Add.77. (Concluding Observations/Comments), 5 June 2002) 
paras 21 and 34
<http;//www.unhchr.ch/tbs/doc.nsf/%28Symbo!%29/E.C.12.1.Add.77.En?Opendocument> accessed 
24 May 2010.

United Nations, Concluding Observations o f  the Committee on Economic, Social and Cultural 
Rights : Ireland. 05/06/2002  (Geneva: United Nations Committee on Economic Social and Cultural 
Rights, 28* Sess., U.N. Doc. E/C.12/1/Add.77. (Concluding Observations/Comments), 5 June 2002) 
para 36 <http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/E.C.12.1.Add.77.En?Opendocument> 
accessed 24 May 2010.
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States Parties recognize that persons with disabilities have the right to the 
enjoyment o f the highest attainable standard o f health without discrimination 
on the basis o f disability. States Parties shall take all appropriate measures to 
ensure access for persons with disabilities to health services that are gender- 
sensitive, including health-related rehabilitation. In particular, States Parties 
shall:

Provide persons with disabilities with the same range, quality and 
standard o f free or affordable health care and programmes as provided 
to other persons, including in the area o f sexual and reproductive 
health and population-based public health programmes;

Provide those health sei'vices needed by persons with disabilities 
specifically because o f their disabilities, including early identification 
and intervention as appropriate, and services designed to minimize and 
prevent further disabilities, including among children and older 
persons;

Provide these health services as close as possible to people's own 
communities, including in rural areas;

Require health professionals to provide care o f  the same quality to 
persons with disabilities as to others, including on the basis o f free and 
infonned consent by, inter alia, raising awareness o f the human rights, 
dignity, autonomy and needs o f persons with disabilities through 
training and the promulgation o f ethical standards for public and 
private health care;

Prohibit discrimination against persons with disabilities in the 
provision o f health insurance, and life insurance where such insurance 
is permitted by national law, which shall be provided in a fair and 
reasonable manner;

Prevent discriminatory denial o f health care or health services or food 
and fluids on the basis o f disability.

As Bernadette McSherry points out, this CRPD right to ‘the highest attainable 

standard o f health’ is subject to the progressive realisation and resource constraints
224limitations as established under the ICESCR.

While Tunisia and Spain have commenced the reporting procedures, no country has 

yet completed the review process with the Committee on the Rights o f Persons with

224 M cSherry, Bernadette, “Voluntary Treatment and the R ole o f  the Law ” in M cSherry, Bernadette 
and Walker, Penelope, eds, Rethinking R igh ls-B ased  M ental H ealth  L aw s  (Oxford and Portland, 
Oregon: Hart Publishing, 2010), 379-396 , 381. See a lso  Hunt, Paul and M esquita, Judith, “Mental 
D isabilities and the Human Right to the Highest Attainable Standard o f  Health” (2006) 28 Human  
R ights Q uarterly  332, 342.
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Disabilities, and that means that there are no Committee recommendations available 

to date to assess the degree o f scrutiny to which member states are likely to be 

subjected in respect o f these obligations.

It is to be expected that a similar course will be taken as is currently adopted in 

respect o f the universal periodic review under the ICESCR. In respect o f that 

document, the actual value added to service users has been minimal in that once the 

government can demonstrate that it is engaged in a process o f reviewing and 

implementing policies, then scrutiny will be scant. It remains to be seen the degree o f 

action that will be mandated by the Committee on the Rights o f Persons with 

Disabilities.

A significant number o f the secondary UN human rights documents introduced above 

deal extensively with the right to health. O f particular interest are the Mental Illness 

Principles;^^^ the Standard Rules on the Equalisation o f Opportunities for Persons 

with Disabilities;^^^ the Declaration on the Rights o f Disabled Persons;^^* the 

ICESCR’s General Comment 5 on Persons with Disabilities;^^^ and the ICESCR’s 

General Comment 14 on the Right to the Highest Attainable Standard o f Health.

The Mental Illness Principles recognise a mixture o f civil and political, and social, 

economic and cultural rights. Among the economic, social and cultural rights

As noted above, Spain is due to be the first country to be subject to review -  see  United Nations, 
Sessions o f  the Committee on the Rights o f  Persons with D isabilities  (Geneva: United Nations High 
Commissioner for Human Rights, 2010)
<http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Sessions.aspx> accessed 24 May 2010.

United Nations, Principles fo r  the Protection o f  Persons with Mental Illness and the Improvement o f  
Mental Health Care (New York: United Nations Secretariat Centre for Human Rights, 1991); (1991) 
G.A. Res. 119, U.N. GAOR, 46"’ Sess., U.N. Doc. A/46/49, Supp. No. 49, Annex, 188-92.
227

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with Disabilities, 
(1993) G.A. Res. 96, 48* Sess., U .N. Doc. A/48/627
<http://www.un.org/documents/ga/res/48/a48r096.htm> accessed 24 May 2010.

United Nations, Declaration on the Rights o f  D isabled Persons (New York: United Nations 
Secretariat Centre for Human Rights, 1975). G.A. Res. 3447, U.N. GAOR, 30* Sess., Supp. No. 34, at 
92, U.N. Doc. A/10034 (1975).

United Nations Office o f  the High Commissioner for Human Rights, General Comment 5 o f  the 
Committee on Economic, Social and Cultural Rights: Persons with D isabilities (Geneva: UNHCR, 
1996)
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CESCR%20General%20comment%205.En?Opendocum  
ent> accessed 1 October 2006.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health  (Geneva: UNHCR, 2000).
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recognised in the MI Principles are; the right to health and social services appropriate 

to one’s health needs; the right to individualised treatment plans; the right to 

recreational and educational services; and the right to resources for mental health 

facilities that are comparable to the resources provided to other health facilities. These 

apply to all people admitted to a mental health facility, irrespective o f whether or not 

they have a mental d i s a b i l i t y . A s  noted earlier, these Principles are reviewed at a 

purely domestic level and there are no specific enforcement or monitoring 

mechanisms at the UN level in respect o f them.

The Standard Rules on the Equalisation o f Opportunities for Persons with Disabilities 

was adopted after a fonnal call made at the World Conference on Human Rights in 

Vienna in 1993 for promotion o f awareness o f human rights in the context o f 

disability.^^^ The Standard Rules apply to all aspects o f disability, with the aim o f 

maximising equalisation o f opportunities for people with disabilities and of
233maximising the participation in society o f people with disabilities.

The Standard Rules are presented as affinnative socio-economic rights, including:

1. The right to effective medical care, including preventive care, given by 

adequately trained personnel;^^”̂
2352. The right to rehabilitation services in one’s local community;

3. The right to accessible public facilities;^^^
2374. The right to integrated educational and vocational services;

United Nations, Principles fo r  the Protection o f  Persons with Mental Illness and the Improvement o f  
Mental Health Care (New York: United Nations Secretariat Centre for Human Rights, 1991); (1991) 
G.A. Res. 119, U.N. GAOR, 46* Sess., U.N. Doc. A/46/49, Supp. No. 49, Annex, 188-92, Principle 
24, and Rosenthal, E., and Sundram, C.J., “International Human Rights in Mental Health Legislation” 
(2002) 21 New York Law School Journal o f  International and Comparative Law 469, 489.

United Nations, Vienna Declaration and Programme o f  Action, World Conference on Human 
Rights, Vienna, 25 June 1993, U.N. Doc. A/CONF. 157/23, paragraphs 63-65
<http://www.unhehr.ch/huridocda/huridoca.nsf/(Symbol)/A.CONF.157.23.En?OpenDocument> 
accessed 24 October 2009.

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with D isabilities, 
(1993) G.A, Res. 96, 48* Sess., U.N, Doc. A/48/627, Rules 13-15 and 24-27.

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with D isabilities, 
(1993) G.A. Res. 9 6 ,4 8 *  Sess., U.N. Doc. A /48/627, Rule 2.

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with D isabilities, 
(1993) G.A, Res, 96, 48* Sess., U.N. Doc. A /48/627, Rule 3.

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with D isabilities, 
(1993) G.A, Res. 96, 48* Sess., U.N. Doc. A /48/627, Rule 5.
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5. The right to favourable employment conditions and hiring policies;^^* and

6. The right to social security and income maintenance.

Furthermore, fiill integration in family life and cultural, recreational and religious 

activities should be promoted.^"^® The ethos o f the Standard Rules is ensuring that 

people with disabilities have the opportunity to participate in society and contributing 

to national planning for health and for social service reforms. The Standard Rules also 

provide for a Commission for Social Development, a panel o f experts and a Special 

Rapporteur to oversee their implementation. The Special Rapporteur then, in 

consultation with the Commission and the panel o f experts, constructs questionnaires 

for completion by the individual member states. The Special Rapporteur, on receipt o f 

the states’ answers, seeks to establish a dialogue with the states and to encourage 

liaison with independent expert groups and with other UN bodies capable o f assisting 

the states in the implementation o f the treaty provisions in accordance with the 

Standard Rules. The Special Rapporter prepares reports for the Commission for 

Social Development on the progress in adoption o f the Standard Rules.

It is important to keep in mind that all o f the extensive provisions in the Standard 

Rules do not specifically address mental illness or other developmental or psychiatric 

disabilities. However, as a template for the improvement o f human rights protections 

for people with disabilities generally, the Standard Rules do provide a model for 

inclusion and active participation in society which should apply equally to people 

with mental disabilities o f all kinds. The Standard Rules and the MI Principles should 

be viewed as complimentary and mutually reinforcing in the promotion o f human 

rights for people with mental disabilities.

Gostin summarises the importance o f the Standard Rules and the M l Principles as 

follows:

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with Disabilities, 
(1993) G.A, Res. 96, 48“’ Sess., U.N. Doc. A/48/627, Rule 6.

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with Disabilities, 
(1993) G.A. Res. 96, 48“’ Sess., U .N. Doc. A/48/627, Rule 7.

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with Disabilities, 
(1993) G.A. Res. 96, 48“’ Sess., U.N. Doc. A/48/627, Rule 8.

United Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with Disabilities, 
(1993) G.A. Res. 96, 48'*’ Sess., U.N. Doc. A/48/627, Rules 9-12.
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1. They help to mandate a baseline o f fair and decent treatment for people with 

mental disabilities, thus establishing human rights norms for this grouping;

2. They enable fairer and more effective monitoring o f human rights abuses in 

the psychiatric sphere by outlining a standard by which international and non

profit rights advocacy organisations can judge mental health policies;

3. They can be used by States as an interpretative guide to the international treaty 

obligations in their applicability to mental disabilities.^""

The Declaration on the Rights o f Disabled Persons 1975 outlines a broad range o f 

social, economic and cultural rights that should be afforded to people with a 

disability. Paragraph 4 o f the Declaration states that persons with disabilities have the 

same civil and political rights as all other human beings. Paragraph 8 states that 

people with disabilities have a right to have their special needs taken into 

consideration at all stages o f economic and social planning, while Paragraph 12 states 

that disabilities organisations should be usefully consulted in all matters regarding the 

rights o f people with disabilities. Paragraph 10 recognises the right to protection 

against exploitation and treatment o f an abusive or degrading nature. The Declaration 

also identifies a number o f economic and social rights that are o f obvious importance 

for the development o f capacities and social integration at Paragraph 6. These include 

rights to “medical, psychological and functional treatment” "̂'̂  and to economic and 

social security.^"*^ Furthermore, the Declaration provides that people with disabilities 

have a right to live in environments that allow them to be as ‘self-reliant’ as possible 

-  a provision that endorses community care and integration.^"^"^ Like the Mental Illness 

Principles in respect o f civil and political rights, this Declaration is not legally binding

Gostin, Lawrence O. and Gable, Lance, “The Human Rights o f  Persons with Mental D isabilities: A  
Global Perspective on the A pplication o f  Human R ights Principles to M ental Health” (2004) 63 (1) 
M arylan d L aw  R eview  20, 44.

United N ations, D eclara tion  on the R ights o f  D isa b led  P erson s  (N ew  York: United Nations 
Secretariat Centre for Human Rights, 1975). G.A. Res. 3447, U .N . GAOR, 30* Sess., Supp. N o. 34, at 
92, U .N . D oc. A /10034 (1975), A rticle 6.

United N ations, D eclara tion  on the R ights o f  D isa b led  P ersons  (N ew  York: U nited Nations 
Secretariat Centre for Human Rights, 1975). G.A. Res. 3447, U .N . GAOR, 30* Sess., Supp. N o. 34, at 
92, U .N . D oc. A /10034 (1975), A rticle 7.

United N ations, D eclara tion  on the R ights o f  D isa b led  P ersons  (N ew  York: U nited Nations 
Secretariat Centre for Human Rights, 1975). G.A. Res. 3447, U .N . GAOR, 30* Sess., Supp. N o. 34, at 
92, U .N . D oc. A /10034 (1975), A rticle 9.
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on member states nor does it have any specific enforcement or monitoring 

mechanisms.

General Comment 5; Persons with Disabilities, o f the Committee on Economic, 

Social and Cultural Rights, addresses the application o f the ICESCR to people with 

disabilities.^"'^ General Comment 5 reviewed the position o f people with disabilities 

under the ICESCR, and came to the conclusion that while disability is a key issue in 

the ICESCR, States Parties had not adopted “concerted measures” to improve 

protection for the rights o f people with disabilities.^"'^ In this light, the purpose of 

General Comment 5 was to “review, and emphasise, some o f the ways in which issues 

concerning persons with disabilities arise in connection with the obligations contained 

in the Covenant.” '̂*̂

General Comment 5 provides that governments should strive to comply with Article 

12 o f the ICESCR (the right to health), by providing health care in a way that respects 

dignity and human rights, thereby ensuring that people with disabilities receive the 

same levels o f medical care as other members o f society, and that they receive access 

to medical, social and rehabilitative services which enable them to achieve their 

optimum level o f independence and functioning.^"'* This provision applies equally to a 

person’s physical and mental health.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 5 o f  the 
Committee on Economic, Social and Cultural Rights: Persons with D isabilities (Geneva: UNHCR, 
1996)
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CESCR%20General%20comment%205.En?Opendocum  
ent> accessed 1 October 2006.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 5 o f  the 
Committee on Economic, Social and Cultural Rights: Persons with D isabilities  (Geneva; UNHCR, 
1996) para 2
<http;//www.unhchr.ch/tbs/doc.nsf/(Symbol)/CESCR%20General%20comment%205.En?Opendocum  
ent> accessed 1 October 2006.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 5 o f  the 
Committee on Economic, Social and Cultural Rights: Persons with D isabilities (Geneva; UNHCR, 
1996) para 2
<http;//www.unhchr.ch/tbs/doc.nsf/(Symbol)/CESCR%20General%20comment%205.En?Opendocum  
ent> accessed 1 October 2006.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 5 o f  the 
Committee on Economic, Social and Cultural Rights: Persons with D isabilities  (Geneva; UNHCR, 
1996) para 34.
<http;//www.unhchr.ch/tbs/doc.nsf/(Symbol)/CESCR%20General%20comment%205.En?Opendocum  
ent> accessed 1 October 2006.
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General Comment 5 also highlights that discrimination against people with 

disabilities may be subtler than many legal regimes contemplate. In an effort to 

combat the physical and social barriers faced by people with disabilities, General 

Comment 5 specifically states that any “distinction, exclusion, restriction or 

preference, or denial o f reasonable accommodation based on disability, which has the 

effect o f nullifying or impairing the recognition, enjoyment or exercise o f economic, 

social or cultural rights” is in violation o f the ICESCR.^^^

General Comment 14; The Right to the Highest Attainable Standard o f Health^^'’ 

focuses on the right to health under Article 12 o f the ICESCR, including: its meaning; 

States’ and other parties’ obligations thereunder; what will amount to a violation o f  it;
251and how it is best to be implemented.

In General Comment 14, the Committee on Economic, Social and Cultural Rights 

interpreted the right to health as a combination o f freedoms and entitlements. The 

freedoms include the right to control one’s health and body (including sexual and 

reproductive freedom); the right to be free from interference (which encompasses 

torture; non-consensual medical treatment; and experimentation), and the entitlements 

include the right to a system o f health protection which provides equality o f 

opportunity for people to attain their highest possible levels o f physical and mental 

h e a l t h . T h i s  would appear to interpret Article 12 as meaning that no person should

United Nations Office o f  the High Commissioner for Human Rights, General Comment 5 o f  the 
Committee on Economic, Social and Cultural Rights: Persons with D isabilities (Geneva: UNHCR, 
1996) para 15.
<http:/7www.unhchr.ch/tbs/doc.nsf/(Symbol)/CESCR%20General%20comment%205.En?Opendocum  
ent> accessed 1 October 2006.

United Nations Office o f  the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health (Geneva: UNHCR, 2000)
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40d009901358b0e2c 1256915005090be?0pendocum ent> 
accessed 24 May 2010).

United Nations Office o f  the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health  (Geneva; UNHCR, 2000), para 6.
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40d009901358b0e2c 1256915005090be?0pendocument> 
accessed 24 May 2010).

United Nations Office o f the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health (Geneva: UNHCR, 2000), para 8.
<http://www.unhchr.ch/tbs/doc.nsf/(Sym bol)/40d009901358b0e2c 1256915005090be?0pendocument> 
accessed 24 May 2010).
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be subject to coerced treatment, which is of enormous significance in the sphere of 

mental health.

General Comment 14 also addresses the scope of the Article 12 right to health. Under 

paragraph 11, the right to health is interpreted to encompass the right to timely and 

appropriate health care, and the right to the ‘determinants of health’, which are listed 

as: access to safe and portable water and adequate sanitation; an adequate supply of 

safe food, nutrition and housing; healthy occupational and environmental conditions; 

and access to health-related education and information, including infonnation on
c -3

sexual and reproductive health. The inclusion of occupational conditions in General 

Comment 14 is of particular importance for people with disabilities, who often have 

reduced access to employment, or to appropriate occupational or vocational 

therapy."^'' Paragraphs 18 and 19 of General Comment 14 reinforce the non

discrimination message of General Comment 5 with respect to the Article 12 right to 

health, and specifically highlight the discriminatory effects of inappropriate health 

resource allocation.^^^

2.9.2 Health Claims under  th e  ECHR and ESC

As was noted in the introduction to this Chapter, the only socio-economic rights 

protected under the ECHR are the rights contained in Protocol 1 to own property 

(Article 1), and to education (Article 2). Article 2 of the main text o f the ECHR (the 

right to life) has featured in one case in which a health argument was raised: X  v
256Ireland. In that case the parents of a child with severe disabilities argued that the 

State’s failure to provide free medical treatment to the child amounted to a violation

United Nations Office o f  the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic. Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health (Geneva: UNHCR, 2000), para 11,
<http://www.unhchr.ch/tbs/doc.nsf/(sym bol)/40d009901358b0e2cl256915005090be?0pendocum ent> 
accessed 24 May 2010).

National Disability Authority, Conference Proceedings, D isability and Employment: What the 
Research Tells Us (Dublin: National Disability Authority, 2005)
<http;//www.nda.ie/cntm gmtnew.nsf/0/A3CFE76BE6EE5B7080257117005B2AlB/$File/disability_re 
search_conference.htm> accessed 24 October 2009.

United Nations Office o f the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health (Geneva; UNHCR, 2000), paras 18 and 19.

X  V Ireland, Application No. 6839/74, 7 DR 78 (1976).
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of her right to life under the ECHR. The Court found that on the facts of the case the 

child had been provided with adequate medical treatment and as such did not make 

any conclusions in relation to the question of whether Article 2 had been violated. 

This, however, is the only jurisprudence from the ECtHR on the question of an 

entitlement to health under the Convention. In this regard, the principal document 

protecting social rights in Europe remains the European Social Charter.

The European Social Charter (ESC) is the economic, social and cultural counterpoint 

to the ECHR. It was adopted in 1961 and revised in 1996. Ireland ratified the original 

ESC in 1964 and the revised version in 2000, albeit with a significant number of 

derogations -  Article 8(3) (the right of nursing mothers to sufficient time off from 

work for this purpose); Article 21 (the right of workers to information and 

consultation with regard to the financial affairs of their employer); Article 31 

(promotion of the right to h o u s i n g ) . I r e l a n d  accepted the collective complaints 

mechanism, but does not avail of the provisions enabling Non-governmental 

Organisations (NGOs) to submit collective complaints.

Article 11 of the ESC protects the right to protection of health;

With a view to ensuring the effective exercise o f the right to protection of 
health, the Parties undertake, either directly or in cooperation with public or 
private organisations, to take appropriate measures designed inter aha:

to remove as far as possible the causes of ill-health;

to provide advisory and educational facilities for the promotion of 
health and the encouragement of individual responsibility in matters of 
health;

to prevent as far as possible epidemic, endemic and other diseases, as 
well as accidents.^^*

For a chart showing the articles ratified or not ratified by Ireland see Council o f  Europe, Ireland and  
the European Social Charter (Strasbourg: May 2010),
<http://www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/Ireland_en.asp> accessed 24 

May 2010, and for a chart showing these statistics for all signatories see Council o f Europe, 
Acceptance o f  Provisions o f  the R evised European Social Charter (1996) (Strasbourg: 5 March 2010) 
<http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/ProvisionTableRev_en.pdf> accessed 
24 May 2010.

Council o f  Europe, Revised European Social Charter 1996, Article 11.
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Article 12 provides for the right to social security. Article 13 provides for a right to 

social and medical assistance irrespective o f resources, and that persons availing o f 

social and medical assistance shall not suffer from a diminution o f their political and
9 SO

social rights. Article 14 provides for the right to benefit from social welfare 

services. Article 15 protects the right o f  persons with disabilities to independence, 

social integration and participation in the life o f the community:

With a view to ensuring to persons with disabilities, irrespective o f age and 
the nature and origin o f their disabilities, the effective exercise o f  the right to 
independence, social integration and participation in the life o f the 
community, the Parties undertake, in particular;

to take the necessary measures to provide persons with disabilities with 
guidance, education and vocational training in the framework of 
general schemes wherever possible or, where this is not possible, 
through specialised bodies, public or private;

to promote their access to employment through all measures tending to 
encourage employers to hire and keep in employment persons with 
disabilities in the ordinary working environment and to adjust the 
working conditions to the needs o f the disabled or, where this is not 
possible by reason o f the disability, by arranging for or creating 
sheltered employment according to the level o f disability. In certain 
cases, such measures may require recourse to specialised placement 
and support services;

to promote their full social integration and participation in the life of 
the community in particular through measures, including technical 
aids, aiming to overcome barriers to communication and mobility and 
enabling access to transport, housing, cultural activities and leisure.^^’

Article 30 confers a right to protection against poverty and social inclusion, requiring 

that States take measures to promote effective access to employment, housing, 

training, education, culture and social and medical assistance for people at risk o f 

poverty or social exclusion.

Ireland has submitted six reports to the European Committee o f Social Rights in 

respect o f progress in the implementation o f the ESC. The reports deal with the ‘hard 

core articles’, those with odd numbers, and the ‘soft core articles’, those with even

Council o f Europe, Revised European Social Charter 1996, Article 13. 
Council o f  Europe, R evised European Social Charter 1996, Article 14. 
Council o f  Europe, R evised European Social Charter 1996, Article 15.
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numbers, in alternate years. If  the Committee feels a State is not in compliance with 

its obligations under the ESC, it can request the Committee o f Ministers to address a 

recommendation to that State asking it to change its practices to come into 

compliance with the ESC.

Ireland’s most recent report, o f  6 October 2009^^^ reports progress with regard to 

Articles 3, 11, 12, 13, 14, 23 and 30. A report in respect o f the even numbered articles 

was due in October 2009 but as o f April 2010 had not been submitted.

In respect o f the articles listed, the government provided infonnation on the structure, 

fomi and funding o f initiatives intended to safeguard the rights recognised. In 

particular, general infonnation on the structure o f the HSE, health care funding and 

infonnation pertaining to the initiatives under the National Disability Strategy was 

given, including outlines o f the Disability Act 2005 and the Education for Persons 

with Special Educational Needs Act 2004. The introduction o f the new mental health 

law regime under the MHA 2001 was also outlined, together with the implementation 

strategy for the government’s Vision for Change policy in relation to the move to 

community based mental health services.

2.9.3 Education Claims under  th e  UN Human Rights Ins truments

All o f the United Nations human rights documents provide for a right to education.

Article 26 o f the UDHR provides for it in the following terms;

1. Everyone has the right to education. Education shall be free, at least in the 
elementary and fundamental stages. Elementary education shall be 
compulsory. Technical and professional education shall be made generally 
available and higher education shall be equally accessible to all on the basis o f 
merit.

2. Education shall be directed to the full development o f the human personality 
and to the strengthening o f respect for human rights and ftindamental 
freedoms. It shall promote understanding, tolerance and friendship among all

Council o f  Europe, 6th National Report on the im plem entation o f  the European Social Charter 
(revised) submitted by THE G O VER NM EN T OF IRELAND (A rticles 3, 11, 12, 13, 14, 23 and 30 for 
the period 01/01/2005 -  31 /12 /2007) R A P/R Cha/IR E/VI(2009) (Strasbourg: C ouncil o f  Europe, 2009) 
< http://www.coe.int/t/dghl/m onitoring/socialcharter/Reporting/StateReports/Ireland6_en.pdf> accessed  
24 M ay 2010.
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nations, racial or religious groups, and shall further the activities o f the United 
Nations for the maintenance o f peace.

3. Parents have a prior right to choose the kind o f education that shall be given to 
their children? ^

Article 13 o f the ICESCR also provides in detail for the right to education.^^"* Two 

General Comments have addressed the right to education and the need to make 

provision for free primary education.

Finally, education is explicitly protected in Article 24 o f the CRPD;

1. States Parties recognize the right o f persons with disabilities to education. 
With a view to realizing this right without discrimination and on the basis o f 
equal opportunity, States Parties shall ensure an inclusive education system at 
all levels and life long learning directed to:

a. The full development o f human potential and sense o f dignity and self- 
worth, and the strengthening o f respect for human rights, fundamental 
freedoms and human diversity;

b. The development by persons with disabilities o f their personality, talents 
and creativity, as well as their mental and physical abilities, to their 
fullest potential;

c. Enabling persons with disabilities to participate effectively in a free 
society.

As Flynn points out, it is significant in the context o f an analysis o f Irish law 

protecting the rights o f persons with disabilities that this right is expressly stated to be 

o f ‘life long’ application.^^^ The approach taken in the Irish context, where the right to 

education has been capped at eighteen years, is discussed in detail at § 3.10.2 below.

United Nations, Universal Declaration o f  Human Rights, (1948) G.A. Res. 217A, U.N. GAOR, 3rd 
Sess. U.N. Doc. A /3 1 1, Article 26.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3, Article 13.

United Nations Office o f  the High Commissioner for Human Rights, General Comment I I  o f  the 
Committee on Economic, Social and Cultural Rights: Plan o f  Action fo r  Primary Education (Article 
14) (Geneva: UNHCR, 1999), and United Nations Office o f  the High Commissioner for Human 
Rights, General Comment 13 o f  the Committee on Economic, Social and Cultural Rights: The Right to 
Education (Article 13) (Geneva: UNHCR, 1999).

Flynn, Ellionoir, “Ireland’s Compliance with the Convention on the Rights o f  Persons with 
Disabilities: Towards a Rights-Based Approach for Legal Reform?” (2009) 16 (I)  Dublin University 
Law Journal 357.
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2.9.4 Education Claims u nder  t h e  ECHR and ESC

The ECHR in its main text does not provide for a right to education but it is provided 

for in Protocol 1, Article 2 to the Convention:

No person shall be denied the right to education. In the exercise o f any 
functions which it assumes in relation to education and to teaching, the State 
shall respect the right of parents to ensure such education and teaching in 
confonnity with their own religious and philosophical convictions.

In D.H. & Others v Czech Republic^^^ the Grand Chamber of the ECtHR held the 

educational systems in the Czech Republic were discriminatory in their treatment of 

Roma children, and found that this amounted to a violation of Article 14 when read in 

conjunction with the right to education contained in Protocol 1 Article 2.

In DG V Irelancf'^^ the ECtHR considered a claim brought under numerous ECHR 

provisions but his claim under Article 5 in particular addressed the question of the 

State’s obligation to provide educational facilities. The applicant was a minor in the 

care of the State. He had a criminal history and a history of causing danger to both 

himself and others, which was ascribed to his suffering from a personality disorder. 

Upon an application by the State to admit him to secure care facilities, the High Court 

ordered his detention in St. Patrick’s Institution, a close medium-security prison for 

males aged between 16 and 21 years. The detention in St. Patrick’s Institution was 

ordered as the type of high-support therapeutic unit the applicant required was not 

available in the State. The applicant argued successfully that his detention amount to a 

violation of Article 5 (1) as the purported reason for the deprivation of his liberty was 

the provision of specialised secure accommodation and care to include supervised 

education, none of which was being provided to him in St. Patrick’s Institution. This 

case may be interpreted as meaning that where the basis of a deprivation of liberty 

includes the provision o f a particular specialised form of educational services, and 

those services are not then provided at the place of detention, that under the principle

D.H. and Others v Czech Republic (2007), Application No. 57325/00, (2008) 47 EHRR 3, paras 
205-210.

DG V Ireland (2002), Application No. 39474/98, (2002) 35 EHRR 33.
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of reciprocity and proportionality the deprivation of liberty is unlawful. The applicant 

in DG V Ireland 'was awarded damages for the infringement of his Article 5(1)  rights.

The ESC provides for a right to vocational guidance (Article 9) and to vocational 

training (Article 10). An entitlement to education is also encompassed within the 

Article 15 provision for the right of persons with disabilities to independence, social 

integration and participation in the life of the community; and in the Article 17 

protection o f the right of children and young people to social, legal and economic 

protection.

Conclusion

The international human rights framework is at its height in the mental health context 

its protection of the classic ‘civil and political rights’ -  the rights to liberty; to 

autonomy, bodily integrity and privacy; to fair procedures; and to freedom from 

torture and from inhuman and degrading treatment or punishment. In all of these 

categories of rights protections the standards established on the international plane are 

clear and unambiguous. In Europe, there is a wealth of case law from the European 

Court of Human Rights that addresses these rights in the context of mental health law 

regimes. The protection of the right to equality in the sphere of mental health has not 

been canvassed directly before the international human rights bodies. Finally, the 

affinnative rights claims arguing for an entitlement to health and to education as a 

corollary of the protection of health do not enjoy the same degree of protection as the 

negative ‘civil and political’ or ‘first generation’ rights.
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3.  MENTAL HEALTH RIGHTS: THE IRISH CONSTITUTIONAL 

H U M A N  RIGHTS F R A M E W O R K

Introduction

Chapter 2 has provided an account o f the types o f mental health rights that are 

explicitly and comprehensively protected on the international human rights level, and 

a description o f the mental health law regime in Ireland was provided in Chapter i. 

This Chapter describes the different types o f rights that are recognised in the Irish 

Constitution that have an impact on the lives o f people with mental disabilities.

The constitutional human rights protections in the area o f mental health fonn an 

indispensible supplement to the mental health law regime at statute and at common 

law in Ireland. The Constitution is the first port o f call for Irish litigants seeking to 

assert a human rights claim, and an understanding o f the degree to which the 

constitutional human rights jurisprudence accords with or departs from the 

international human rights standards as identified in Chapter 2 is important to 

perfomiance o f the ‘human rights audit’ o f Irish mental health law that will be 

provided in Chapter 5 below.

This Chapter also explains the state-building provisions in the Constitution that 

impact upon the way in which the Irish courts interpret those rights, with specific 

reference to the concept o f health or access to health care as a potentially justiciable 

right. Finally, the various legal mechanisms available to litigants who seek redress 

where their constitutional rights have been abused are outlined, with analysis o f cases 

alleging that particular actions taken by public bodies constituted an unlawful 

interference with a person’s constitutionally protected human rights and as such 

should be compensated;' cases involving judicial review proceedings seeking to

' See  for exam ple C roke v Sm ith  [1998] 1 IR 101; P h ilip  C larke (1950) IR 235; Blehein  v. St. John  
o f  G o d  H ospita l [2002] lESC  43 (31st M ay, 2002). See also K eys, Mary “C hallenging the Lawfulness 
o f  Psychiatric Detention under Habeas Corpus in Ireland” (2002) 24 D ublin  U niversity L aw  Journal 26 
and O ’N eill, Anne-M arie, Irish M ental H ealth  L aw  (Dublin: FirstLaw, 2005) at 141.
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overturn the manner in which a decision by a public body to engage in an otherwise 

legitimate action concerning the claimant was taken;^ and habeas corpus applications 

seeking to secure the release of a claimant unlawfully deprived of their liberty.^

The Chapter begins with an outline of the authority, structure and content o f the Irish 

Constitution, focussing in particular on the human rights protections therein and on 

the means of redress before the courts for an alleged breach of constitutionally 

protected human rights. This includes a discussion of the concept of the justiciability 

of different types of rights, with a particular focus on the justiciability of socio

economic and other social rights. This question arises where applicants seek to litigate 

an affinnative right to particular services or benefits from the State, on the basis of an 

entitlement to a social right such as a right to health care or a right to education. The 

constitutionally derived principles of judicial review of tribunal decisions are 

discussed, as these principles are of vital importance to mental health service users 

who allege that they have not received a fair review of their compulsory detention or 

treatment before a Mental Health Tribunal. The habeas corpus mechanism for 

constitutional review of a person’s detention is also discussed, and its effectiveness as 

a tool for the protection of the rights of mental health patients is assessed.

Thereafter, an account is provided of the constitutional jurisprudence addressing the 

seven categories of rights claims identified in the Introduction to this work, that it is 

submitted, encapsulate the types of rights claims most frequently put forward by 

mental health service users in legal challenges brought pertaining to their experiences 

within the mental health services, or pertaining to their claimed unsatisfactory 

treatment in other aspects of society as a result of their status as mental patients. As in 

Chapter 2, the following discussion provides a detailed analysis of the substance of 

the rights claims made within each of these categories, assessing the meaning and 

application of these rights under the Constitution in the context of mental health 

claims. Some of these categories are grouped together in this Chapter for ease of 

analysis of the constitutional case law. The cases that are chosen to illustrate the

 ̂ See for example S.M. v. The M ental Health Commission, The Mental Health Tribunal and The 
Clinical D irector o f  St. Patrick's Hospital, Dublin; and The Attorney General and The Human Rights 
Commission [2008] lEHC 441; EJW  (APUM) v Watters and Ors [2008] lEHC 462.
 ̂ See for example The State (C) v Frawley  [1976] IR 365. See also Keys, Mary “Challenging the 

Lawfulness o f  Psychiatric Detention under Habeas Corpus in Ireland” (2002) 24 Dublin University 
Law Journal 26.
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jurisprudence on constitutional rights are those that focus on rights in and around 

access to health care, and rights to receive and to refuse medical treatment. An 

assessment o f whether these rights have, in legal outcomes, provided for meaningful 

substantive protection for mental health patients is undertaken in Chapter 5 below.

3.1 Introduction to  Human Rights within th e  Irish Legal System

Ireland is a constitutional democracy with a common law legal system. The 

Constitution is the ultimate source o f law, with all other law being subordinate to it. 

Any law that is not compatible with the Constitution is declared invalid and has no 

legal authority. Statutes are signed into law by the President, who must be satisfied 

that the proposed law is constitutional and any laws that the President suspects may 

not be constitutional are referred to the Supreme Court for review."*

As the core human rights instrument within the State, the Constitution is the final line 

o f protection for human rights in the Irish legal system. The exercise o f evaluating 

legislative and common law provisions in respect o f mental health against the human 

rights protections in the Constitution mirrors the exercise perfonned in Chapter 5 

below o f thereafter measuring the results o f the constitutional evaluation against the 

expectations created by the standards set down in the international human rights 

framework.

Mental health law, and indeed health law in general, is heavily codified in Ireland. 

The legal regimes for both voluntary and compulsory admission to a mental health 

treatment centre and for the administration o f mental health therapies are regulated by 

the Mental Health Act 2001, which replaced the earlier Mental Treatment Act 1945. 

The provision of health care and the organisation o f the health system are primarily 

governed by the Health Act 2004. Entitlements to disability services and the 

mechanisms for their provision comes under the Disability Act 2005. All o f this 

legislation must comply with the provisions o f the Constitution or it will be declared 

incompatible and therefore invalid.

See B im reacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 26.
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As a common law jurisdiction, Ireland also places significant reliance on case law. 

While much o f the law relating to mental health is now codified, statutes may be 

interpreted in light o f earlier common law precedents that remain authoritative. One 

example is the long-standing principle o f the adoption o f a paternalist approach in the 

analysis o f  questions o f compulsory treatment which has been utilised in the 

interpretation o f the ‘best interests’ principle which is laid down by the Mental Health 

Act 2001, in respect o f detention and treatment decisions. As with statute law, all 

common law precedents must accord with the principles o f the Constitution or they 

will be declared incompatible and accordingly invalid.

In common with most other common law legal systems, Ireland adopts a dualist 

approach to international law, and this is enshrined in the Constitution. Under the 

dualist system, international law is binding on Ireland but not in Ireland. Thus, while 

Ireland is a signatory to the United Nations Universal Declaration o f Human Rights, 

the International Covenant on Civil and Political Rights, and the International 

Covenant on Economic, Social and Cultural Rights, these documents are not capable 

o f being canvassed between litigants before the Irish courts. An Irish citizen is 

however free to litigate, in the Irish courts, a claim against the State for a violation of 

a right protected by one o f these international human rights documents.

A notable exception to this principle is the European Convention on Human Rights. 

The ECHR contains in its provisions a right to redress to the European Court o f 

Human Rights, once all domestic avenues for legal redress have been exhausted. 

Under this system, the ECHR remained strictly speaking outside the domestic law, 

although the courts did refer to its provisions in the determination o f rights with 

increasing frequency throughout the last decade o f the 20'*’ century. In 2003, Ireland 

incorporated the text o f the ECHR into domestic Irish law at a sub-constitutional 

level.^ This means that the rights protected under the ECHR can now be litigated 

between individuals in the domestic courts. Under the 2003 Act, however, the EHCR 

rights remain subject to the Constitution.^

 ̂European Convention on Human Rights Act 2003.
 ̂ Egan, Suzanne “The European Convention on Human Rights Act 2003: A Missed Opportunity for 

Domestic Human Rights Litigation” (2003) 25 Dublin University Law Journal 230; O’Connell, 
Donncha, “The ECHR Act 2003: A Critical Perspective” in Kilkelly, Ursula, ECHR and Irish Law  
(Dublin: Jordans, 2004) at 1; Hogan Gerard, “Incorporation o f  the ECHR: Some Issues o f
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3.2 Structure o f th e  C onstitu tion

The Irish Constitution, Bunreacht na hEireann, dates from 1937. It is both a State- 

building and an aspirational document, with a comprehensive bill o f rights and a 

unique set o f Directive Principles o f Social Policy.

In terms o f its state-building provisions, the document establishes the State as a 

democratic republic with a bi-cameral legislature and an elected Head o f State. The 

principle o f the separation o f  powers is explicitly enshrined in the nation structure, 

and the courts are entrusted with the task o f judicial review o f legislation for
n

compliance with the terms o f the Constitution.

The bill o f  rights provisions o f  the Constitution provide a list o f  expressly protected 

civil and political rights, together with a number o f rights o f more controversial 

character, including a right to education. Additionally, the courts have recognised 

implicitly protected rights, though to date only impliedly protected rights o f a civil 

and political character. These are known as unenumerated rights. Fmally, the 

explicitly non-justiciable Directive Principles o f Social Policy provide for a wide 

range of socio-economic rights, and the State is charged with endeavouring to secure 

these rights in its policies and government.^

3.2,1 The Bill of Rights: Enumerated and Unenum erated Rights, and 

Directive Principles of Social Policy

As noted above, the Irish Constitution protects rights in three ways: enumerated 

rights; unenumerated rights; and the Directive Principles o f Social Policy. Certain

M ethodology and Process” in K ilkelly, Ursula, ECH R an d  Irish L aw  (Dublin: Jordans, 2004) at 13; and 
O ’Connell, Donncha, “The Added Value o f  Sub-Constitutional Incorporation: ECHR Act 20 0 3 ” in 
Carolan, Eoin and D oyle, Oran, eds.. The Irish C onstitu tion: G overnance an d  Values (Dublin: 
Thom son Round Hall, 2008), at 490.
 ̂See B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 34.1.

* See Bunreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), Article 34 .1 , and Ryan  v 
[1965] lESC 1; [1965] IR 294.

’ B unreacht na hEireann 1937  (Dublin: Government Publications O ffice), A rticle 45.
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rights are expressly named and outlined in detail in the Constitution itself, either in 

the State-building provisions, or in the ‘fundamental rights’ portion of the document.

These expressly recognised rights are known as the ‘enumerated’ rights. Alongside 

the enumerated rights the Constitution also protects numerous additional rights that 

are considered to be implicit in its provisions and in keeping with its aspirations. 

These are known as the ‘unenumerated’ rights. The courts identify these 

unenumerated rights and the courts delimit their scope. They were first recognised in 

Ryan v AG in which O ’Dalaigh, CJ described a ‘reservoir’ of such unenumerated 

rights awaiting recognition by the c o u r t s . T h e  concept has been controversial" and 

while no new unenumerated rights have been recognised in recent years,'^ the rights 

recognised and developed in the past are considered to be well estabHshed as being an 

integral part of the constitutional framework.

Finally, the Constitution contains a set of Directive Principles of Social Policy. These 

provisions outline a number of ideals the State is directed to aspire to in the 

recognition and furtherance of rights within the State. They include directions that the 

State should endeavour to ensure that wealth is distributed equally among society; 

that a free private market is encouraged to flourish; that weaker members of society 

(including the infirm and the aged) are supported economically; and that the health of

Ryan V A G  [1965] lE SC  1; [1965] IR 294.
" See  for instance C asey, Gerard, “Are there Unenumerated Rights in the Irish Constitution?” (2005)  
23 Irish L aw  Times 123; Carey, Gearoid, ‘“ L ogically Faultless’ Arugm ent for Unenum erated R ights in 
the Constitution”(2004) 22 Irish Law Tim es 246; Humphreys, Richard, “Interpreting Natural R ights” 
(1993-1995) xxv iii-xxx  Irish Jurist (n.s.) 221; H ogan, Gerard, “Unenumerated Personal Rights: R yan’s 
Case R eevaluated” (1990-1992) xxv-xxvii Irish Jurist (n.s.) 95.

The m ost recently recognised unenumerated right was declared in the case o f  O T  v 5  [1998] 2 IR 
321 in w hich the Supreme Court recognised an uneumerated right to know the identity o f  o n e’s natural 
parents. That case featured a strong dissent by Keane J, in w hich he expressed doubt as to the 
soundness o f  the unenumerated rights doctrine. In the later judgm ents in Sinnott (a m inor su ing by his 
m other a n d  next fr ien d )  v M inister f o r  Education, Ire lan d  an d  the A ttorney G enera l [2000] lEHC 21; 
[2001] lESC  63; [2001] 2 IR 545 and T.D. (a m inor suing by his m other an d  next fr ie n d  M .D .) v 
M inister f o r  E ducation, Ire lan d  an d  the A ttorn ey G eneral, the E astern  H ealth  B o a rd  a n d  by  O rder o f  
the M in ister f o r  H ealth  an d  Children  [2001] lESC  101; [2001] 4  IR 259 the Supreme Court (K eane CJ) 
refused to recognise unenumerated socio-econom ic rights. D oyle has argued that these judgm ents 
represent the ‘w ithering’ o f  the unenumerated rights doctrine and that it is unlikely to feature in future 
case law on constitutional rights {see  D oyle, Oran, C onstitu tional Law : Text, C ases an d  M ateria ls  
(Dublin: Clarus Press, 2008), at 108.
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workers is not abused.'^ Notably, these Directive Principles o f Social Policy are 

expressly stated not to be justiciable before the courts.'"^

Article 40 delineates a range o f ‘Personal Rights’ including the right to life (Article 

40.3.2); the right to liberty and to fair procedures (Article 40.4.1); the rights to 

freedom of association (Article 40.6.1.iii) and o f expression (Article 40.6.1.i); and the 

right to equality (Article 40.1). O f these, the right to liberty has featured most 

prominently in the courts’ jurisprudence on issues pertaining to mental health care 

and psychiatric treatment. The right to life has featured intensely in several general 

medical cases, in particular those concerning the taking o f decisions on behalf o f a 

patient in a pennanent vegetative s t a t e a n d  those concerning the balancing o f the 

rights to life o f a pregnant woman and her unborn child.

3.2.1 (a) Enumerated Rights

The fundamental rights portion o f the Constitution, contained in Articles 40-44, 

enumerates and protects all o f the major civil and political rights recognised in 

international human rights, grouping them under five broad headings: Personal 

Rights; The Family; Education; Private Property, and Religion.

The above broad headings o f fundamental enumerated rights in the Irish Constitution 

can be broadly grouped into two classifications. First, there are those rights that sit 

squarely within the type o f rights classically denoted as civil and political rights -  

these are contained in the ‘personal rights’ provisions. The right to equality, which is 

o f particular interest to this work, is encompassed under this ‘personal rights’ 

umbrella. The ‘Personal Rights’ and ‘Equality’ provisions are given individual 

attention below.

Bunreachi na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 45.4. 
B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 45. 
See R e a W ard o f  C ourt (N o 2) (1996) 2 IR 79.
See A ttorney G eneral v X { \ 9 9 2 )  lESC  1; (1992) 1 IR 1.

163



Then there are the two rights that do not neatly fit into either the ‘civil and political’ 

rights or the ‘socio-economic’ rights paradigms -  the rights of the family and the right 

to education. These are discussed below.

The last two rights listed above -  the right to hold private property (Article 43) and 

the right to freedom of religion (Article 44) -  are of limited interest to the focus of 

this work and will not be discussed here.

3.2.1 (b) Unenumerated Rights

As noted above, the general right to ‘personal rights’ under Article 40.1 has inspired 

the doctrine of ‘unenumerated rights’. Under this theory the courts are prepared to 

recognise certain personal rights not expressly listed in the Constitution but which are 

considered to be in keeping with the character of the other expressly recognised rights 

and with the aims and aspirations of the document as a whole. In an evocative passage 

in Ryan v AG, O ’Dalaigh, CJ used the memorable imagery of there existing within the 

philosophical framework of the Constitution a sort of ‘unenumerated rights reservoir’, 

filled with rights that mesh with the ethos of the document but that were as yet
17unutilised. Among the rights judicially retrieved from the reservoir to date are the

18 19 ^0rights to bodily integrity; to privacy; to travel outside the State; and to earn a
“)  1livelihood.

In the context of this work, the rights to bodily integrity and to privacy are of most 

interest. The right to privacy first enunciated in McGee v AG^^ has featured 

prominently in cases concerning mental health treatment, and in medical law cases 

generally. Privacy is now considered to comprise o f a patchwork of rights including 

the right to autonomy, the right to dignity, and the right to self-preservation or self-

Ryan V AG  [1965] lESC 1; [1965] IR 294.
Ryan v AG  [1965] lESC 1; [1965] IR 294.
McGee [1974] IR 284.
The State (M.) v Attorney General [1979] IR 73; Attorney General v X [1 9 9 2 ]  1 IR 1; [1992] ILRM 

401.
Cafolla V Attorney General [1985] IR 486; [1986] ILRM 177.
McGee V AG  [1974] IR 284.
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determination, encompassed in this discussion in the sections deahng with the right to 

autonomy, privacy and bodily integrity.

3.2.1 (c) Directive Principles of Social Policy

The Directive Principles portion o f the Constitution provides aspirational guidelines 

and frameworks for the safeguarding and promotion o f the social and economic rights 

o f citizens. Among them are directions:

1. That the State shall secure and protect a social order in which justice and
23charity informs all the institutions o f the national life;

2. That the right to an adequate means o f livelihood shall be protected and that 

while favouring private enterprise that the State shall ensure that the 

ownership and control o f the material resources o f the community shall be 

distributed as best to subserve the common good, with free competition not 

being permitted to result in the concentration o f such ownership or control in 

the hands o f a few individuals to the common detriment;^"* and

3. That the State shall safeguard the economic interests o f  the weaker sections o f 

the community and contribute to the support o f the infinn, the widowed, the 

orphaned and the elderly.^^

Notably, these Directive Principles o f Social Policy are expressly stated not to be 

justiciable before the courts:

The principles o f social policy set forth in this Article are intended for the 
general guidance o f the Oireachtas. The application o f those principles in the
making o f laws shall be the care o f the Oireachtas exclusively, and shall not be

26cognisable by any Court under any o f the provisions o f this Constitution.

B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), Article 45.1.
B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), Article 45 .2  and Article 

45.3.
B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 45.4.
B unreacht na hEireann 1937  (Dublin: Government Publications O ffice), Article 45.
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3.3 The European Convention on Human Rights Act 2003

Ireland ratified the ECHR in 1953 and was the first contracting party to issue a 

declaration under Article 46 of the Convention, thereby recognising the validity of the 

ECtHR. As noted above, Ireland operates a dualist system in respect of international 

law, the effect of which was to render the ECHR subsequent to its ratification 

applicable on the State but not in the State. This meant, that while Convention rights 

could certainly be argued in Irish courts, there was no legal requirement on Irish 

judges to apply Convention jurisprudence in domestic cases. The only source of 

redress for an alleged breach o f a Convention right was to exhaust the domestic legal 

system, and thereafter litigate the claim before the European Court of Human Rights 

in Strasbourg. That is not to say, however, that the Strasbourg jurisprudence had no 

impact in Ireland. Following a successful litigation of a claim before the ECtHR, the 

Irish State would be bound to adhere by the Strasbourg judgment and if necessary to 

amend Irish law to come into compliance with the said judgment as was the outcome 

of Norris v Irelancf^ and Croke v Smith

The ECHR was fonnally adopted into domestic law in Ireland by virtue of the 

European Convention on Human Rights Act 2003 (hereafter ‘the 2003 Act’). Both the 

need for incorporation, and the chosen method of incorporation, raised significant 

academic d e b a t e . O n  the one hand, commentators argued that the 2003 Act added 

little value for litigants, in that sufficient protection existed already in the 

constitutional jurisprudence of the Irish courts and in the cognisance already taken of

N orris V Ire lan d  A.ppWcaXion'Ho. 1 0 5 8 1 /9 3 ,(1 9 8 8 ) 13 EHRR 186.
C roke v Smith  [1998] 1 IR 101; C roke  v Ire lan d  A pplication N o. 3326/96 , Judgment (Striking Out) 

Strasbourg, D ecem ber 21 , 2000. See  K eys, Mary “C hallenging the Law fulness o f  Psychiatric Detention  
under Habeas Corpus in Ireland” (2002) 24 D ublin  U niversity  L aw  Journal 26 and O ’N eill, A nne- 
Marie, Irish M ental H ealth  L aw  (Dublin: FirstLaw, 2005) at 141.

See  for exam ple Egan, Suzanne “The European Convention on Human R ights A ct 2003: A M issed  
Opportunity for D om estic Human Rights Litigation” (2003) 25 D ublin  U niversity L aw  Journal 230; 
O ’C onnell, Donncha, “The ECHR A ct 2003: A Critical Perspective” in K ilkelly , Ursula, ECH R and  
Irish Law  (Dublin: Jordans, 2004) at 1; H ogan Gerard, “Incorporation o f  the ECHR: Som e Issues o f  
M ethodology and Process” in K ilkelly , Ursula, ECH R an d  Irish L aw  (Dublin: Jordans, 2004) at 13; and 
O ’C onnell, Donncha, “The Added Value o f  Sub-Constitutional Incorporation: ECHR A ct 20 0 3 ” in 
Carolan, Eoin and D oy le , Oran, eds.. The Irish C onstitu tion: G overnance an d  Values (Dublin: 
Thom son Round Hall, 2008) at 490.
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ECtHR decisions.^® On the other hand, incorporation was seen as a means to 

introduce aspects o f ECtHR protections that had not heretofore been embraced by the
31Irish judiciary from the precedents emanating from the ECtHR. The 2003 Act 

adopts a similar mechanism for incorporation o f the ECHR as that adopted in the 

Human Rights Act 1998 in England.^^ With the sub-constitutional method of 

incorporation adopted, the ECHR rights remain subject to the provisions o f the 

Constitution and to the unenumerated rights recognised by the courts under Article 

40.3.

The 2003 Act introduces a requirement on the judiciary in all cases to ‘interpret and 

apply law’ in a manner that is compatible with the State’s obligations under the 

ECHR,^^ and to take ‘judicial notice’ o f the Convention’s provisions and o f the 

judgments o f the ECtHR and the Council o f Europe Committees.^'' Possibly the most 

important provision in the 2003 Act for litigants seeking to mount human rights 

claims before the Irish courts is section 3(1) which provides as follows;

3.— (1) Subject to any statutory provision (other than this Act) or rule o f law, 
every organ o f the State shall perfonn its functions in a manner compatible 
with the State's obligations under the Convention provisions.

An ‘organ o f the State’ is defined in the Act as:

a tribunal or any other body (other than the President or the Oireachtas or 
either House o f the Oireachtas or a Committee o f either such House or a Joint 
Committee o f both such Houses or a court) which is established by law or 
through which any o f the legislative, executive or judicial powers o f the State 
are exercised.

See  for exam ple the summary o f  the arguments o f  opponents in O ’C onnell, Donncha, “The ECHR  
Act 2003: A Critical Perspective” in K ilkelly, Ursula, ECH R an d  Irish L aw  (Dublin: Jordans, 2004) at 
I.

See  O ’Connell, D onncha, “The Added Value o f  Sub-Constitutional Incorporation: ECHR A ct 2003” 
in Carolan, Eoin and D oyle , Oran, cds.. The Irish C onstitution: G overnance a n d  Values (Dublin: 
Thom son Round Hall, 2008) at 490.

Human Rights C om m ission, E uropean Convention on Hum an R ights A ct 2003  (Dublin: Human 
Rights C om m ission, 2011) < http://ww w.ihrc.ie/enquiriesandlegal/europeanconvent.htm l> accessed  10 
January 201 ].

European Convention on Human Rights A ct 2003, s 2.
European Convention on Human Rights A ct 2003, s 4.
European Convention on Human Rights A ct 2003, s 3(1).
European Convention on Human Rights A ct 2003, s 1.
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In Application o f Gallagher (No. 2 /^  a divisional sitting of the High Court 

(Geoghegan, Laffoy and Kelly JJ) considered the question of whether decisions of the 

Minister for Justice on the continued detention of the applicant in the Central Mental 

Hospital on foot of the criminal law’s special ‘guilty but insane’ verdict^* could be 

amendable to judicial review. That question was answered in the affirmative. The 

High Court has subsequently, on this rationale, accepted the application of the 2003 

Act to judicial review challenges brought in respect of both the Mental Health 

(Criminal Law) Review Board under the Criminal Law (Insanity) Act 2006^^ and the 

Mental Health Tribunals under the MHA 2001.'’°

Under the 2003 Act, the Court can award a successfiil applicant damages for a breach 

of their ECHR rights, but only where no other damages (such as damages for breach 

of a constitutional right, or injunctive relief) are available."” Under section 5 o f the 

Act, the Court may make a ‘declaration of incompatibility’, if  it finds that legislation 

or a rule of law is incompatible with the State’s obligations under the ECHR.''^ Copies 

of all declarations made under section 5 must be laid before the Houses o f the 

Oireachtas by the Taoiseach within 21 days. The affected provisions remain in force 

until their amendment, or until they are declared unconstitutional. This has the effect 

of requiring that any necessary law refonn is performed by the legislature, and not by 

the judiciary, and preserves the separation o f powers.'*^

^^Application o f  Gallagher (No. 2) [1996] 3 I.R. 10 (H.C.).
The ‘guilty but insane’ verdict has now been replaced with the ‘not guilty by reason o f  insanity’ 

verdict by the Criminal Law (Insanity) Act 2006.
See for example JB v M ental Health (Criminal Law) Review B oard & Ors [2008] lEHC 303.
See for example JH  v Russell (Clinical D irector o f  Cavan General Hospital); and the Health Service 

Executive and the Human Rights Commission (Notice Parties) [2007] lEHC 7 and SM  v. The Mental 
Health Commission, The Mental Health Tribunal and The Clinical D irector o f  St. Patrick's Hospital, 
Dublin; and The Attorney General and The Human Rights Commission (Notice Parties) [2008] lEHC 
441.

European Convention on Human Rights Act 2003, s 3(2).
European Convention on Human Rights Act 2003, s 5.
Human Rights Commission, European Convention on Human Rights Act 2003 (Dublin; Human 

Rights Commission, 2011) <http://www.ihrc.ie/enquiriesandlegal/europeanconvent.html> accessed 10 
January 2011.
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3.4 Interpreta tion of constitutional rights claims

For a constitutional rights claim to be adjudicated upon and interpreted by the courts, 

the claim must be accepted to be justiciable, that is, a claim that is amenable to 

judicial scrutiny.'*'' The justiciability of certain rights has proved contentious in Irish 

constitutional law. A right that is justiciable, is a right, the defence or provision of 

which, is not reserved to the exercise of the legislative or executive functions.

In particular, the scope and breadth of the right to provision of education has been the 

subject of significant legal challenges and has been addressed on several occasions by 

the Supreme Court. In many of the ‘right to education’ cases, the idea of an 

entitlement to access to a certain standard o f health care has also been canvassed, and 

the ‘right to health care’ argument has also been utilised in some traveller 

accommodation cases, where the conditions of the applicant’s housing is argued to 

have injured their health to such an extent as to infringe on their right to bodily 

integrity and thereby trigger a right to better housing.

The issue of whether or not a particular type of rights dispute is amenable to scrutiny 

by the courts is commonly referred to as ‘the justiciable controversy’. The 

conventional position is that a court will not adjudicate on any controversies that 

concern a purely political matter, or on a controversy concerning the manner of an 

administrative body’s legitimate exercise of its administrative function.

The precedent in McDonald v Bord na gCon (No. is used to filter out the 

justiciable from the non-justiciable. The case establishes the criteria that must be 

addressed if the controversy is to be considered justiciable, and these are discussed in 

more detail at § 3.4.2 below. In other jurisdictions efforts have been made to 

fonnulate a universal test for the discovery of justiciable controversies but the Irish 

courts have chosen to adopt a more pragmatic approach to the question.

See  Hogan, Gerard and Gerry W hyte, eds, J M  K e l ly ’s The Irish C onstitution, 4*  ed (Dublin: 
Butterworths, 1994), at 609 et seq.

M cD on ald  V B ord  na gC on  (No. 2) [1965] IR 217; (1965) 100 ILTR 89.
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3.4.1 The judicial power

It was noted above that the doctrine of separation of powers is enshrined in the 

Constitution. The powers of the nation derive from the People (Article 6)''^, and those 

powers are then divided out between the parliament (Article IS);"*̂  the government
48(Article 28) and the courts (Article 34). These three divisions approximate the 

classical legislative-executive-judicial division in the doctrine of the separation of 

powers. Article 34.1 of the Constitution outlines the purpose o f the courts:

Justice shall be administered in courts established by law by judges appointed 
in the manner provided by this Constitution, and, save in such special and 
limited cases as may be prescribed by law, shall be administered in public.

This judicial ftinction is limited to those matters that are justiciable, which Hogan and 

Whyte neatly encapsulate as establishing a system founded on “the exclusive 

administration of justice by a judiciary separate from the other arms of government 

(and immune from interference by them)”.̂ ”

Lynham v Butler (No 2)^^ is often considered to be the founding principle of the 

doctrine of non-justiciability in this jurisdiction. The Constitution of the Irish Free 

State 1922, in Article 64, had preserved the existing structure of the judicial function 

as it operated under British rule. In respect of certain matters, the adjudicative power 

of the State was entrusted by statute to numerous ex curia tribunals whose decisions 

remained amenable to judicial review. One of these was the ascertainment of lands to 

be vested in the Land Commission.^^ Lynham v Butler (No 2), was the first challenge

B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 6.1: “A ll pow ers o f  
governm ent, legislative, executive and judicial, derive, under God, from the people, w hose right it is to 
designate the rulers o f  the State and, in final appeal, to decide all questions o f  national policy, 
according to the requirements o f  the com m on good .”

B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 15.2.1: “The sole 
and exclusive pow er o f  making law s for the State is hereby vested in the Oireachtas; no other 
legislative authority ahs pow er to make laws for the State.”

B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), Article 28.2: “The 
executive pow er o f  the State shall, subject to the provisions o f  this Constitution, be exercised by or on 
the authority o f  the Governm ent.”

B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 34.1.
H ogan, Gerard and Gerry W hyte, eds, J M  K e lly 's  The Irish C onstitu tion, 4*  ed (Dublin: 

Butterworths, 1994) at 609.
Lynham V B utler (H o  2) [1933] IR 74; (1933) 67 ILTR 75.
Land Act 1923, s 40.
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to the constitutionality of the exercise by these ex curia tribunals of the judicial 

adjudicative function, and it was framed in the form of a challenge to the 

constitutionality of the activities of the Land Commission.

In the Supreme Court, Kennedy, CJ took the opportunity to attempt to describe a 

definition of ‘judicial power’, characterising it as being (a) the determination, in 

accordance with the laws of the State, of all controversies of a justiciable nature that 

arise within the jurisdiction of the State; and (b) the exercise of the State’s authority 

over persons and property for the purpose of determining such controversies,
53including the power to compel witnesses and the execution its decisions. Kennedy 

CJ went on to find that adjudications made by ex curia tribunals, while being ancillary 

to it, were not an exercise of the judicial power. This portion of Kennedy CJ’s 

decision in Lynham v Butler was later cited with approval in Halpin v Attorney 

G e n e r a l ,and The State (McKay) v Cork Circuit Judged

in his judgment, Johnston, J referenced both the constitutional jurisprudence of the 

United States and Blackstone’s Commentaries as providing the grounding for the 

concept of non-justiciability. Johnston, J stated that, were the Court to take the 

separation of powers doctrine literally, it would mean that every last adjudication on 

any matter potentially capable of being adjudicated on by a judge in a court of law 

would be exclusively reserved to the judicial system. The Court held that this kind of 

‘watertight compartmentalisation’^̂  would be impossible in practical application, and 

that a certain degree of fluidity is necessary in the concept in order for it to be 

workable. In other words, certain types of decisions exist, which in theory could be 

made by a court of law, but which are considered more appropriately adjudicated 

upon by the legislative or executive forums, and these are considered to be ‘non- 

justiciable’.

Johnston, J also took the opportunity in Lynham v Butler to elaborate on the meaning 

of ‘judicial power’. He characterised the Land Commission’s functions as being 

primarily administrative, and that while that necessitated the Commission having

Lynham V B utler i^ o T )  [1933] IR 74; (1933) 67 ILTR 75, IR at 100.
H alpin v A ttorney G eneral [1936] IR 266; (1935) 69 ILTR 259.
The State (M cKay) v C ork C ircuit Judge  [1937] IR 650.
Lynham  v B utler  (N o 2) [1933] IR 74; (1933) 67 ILTR 75, IR at 121, paraphrasing Johnston J.
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some ancillary quasi-judicial powers, these did not in any way amount to an exercise 

of ‘judicial power’.J o h n s to n  J, as Kennedy CJ had been, was clear to differentiate 

between ‘exercising judicial power’ and ‘acting judicially’.̂ *

With the introduction of the 1937 Constitution the question of administrative bodies 

engaged in adjudication was addressed again;

Nothing in this Constitution shall operate to invalidate the exercise of limited 
functions and powers o f a judicial nature, in matters other than criminal 
matters, by any person or body of persons duly authorised by law to exercise 
such fiinctions and powers, notwithstanding that such person or such body of 
persons is not a judge or a court appointed or established as such under this 
Constitution.^^

Hogan and Whyte posit that the result of the 1937 reformulation is that three distinct 

fonns of ‘judicial’ activity are now explicitly recognised, but no greater degree of 

clarity as to the nature of ‘judicial power’ and its demarcation lines, was in fact 

achieved by the new provision. The three recognised fonns of ‘judicial’ activity 

provided for in the 1947 Constitution, according to Hogan and Whyte, are:

1. The exercise of ‘judicial power’, only possible by judges in court;

2. Administrative bodies’ ability to ‘act judicially’ without exercising ‘judicial 

power’; and

3. The ability of certain fora to ‘act in a limited judicial nature within the 

meaning of Article 37’.̂ °

The authors’ conclusion is one that had also been arrived at twenty years earlier, in In 

re Solicitors Act 1954 by Kingsmill Moore J:

From none of the pronouncements as to the nature of judicial power which 
have been quoted can a definition at once exhausted and precise be extracted, 
and probably no such definition can be framed.^'

”  Lynham  v B utler  (N o 2) [1933] IR 74; (1933) 67 ILTR 75, IR at 124.
L yn h a m v B u tler  (N o 2) [1933] IR 74; (1933) 67 ILTR 75, IR at 123.
B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 37.1.

H ogan, Gerard and Gerry W hyte, eds, J M  K e lly 's  The Irish C onstitu tion , 4*  ed (Dublin: 
Butterworths, 1994) at 617.

In re  S o lic itors A ct 1954  [1960] IR 239, at 271.
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The most authoritative decision on what constitutes an exercise o f a judicial function 

is often considered to be that of Kenny J in McDonald v Bord na gCon (No. 2).^^ In 

the High Court, Kenny J outlined five features he considered to be characteristic of an 

exercise of judicial power;

1. A dispute or controversy as to the existence of legal rights or a violation of the 

law;

2. The determination or ascertainment o f the rights of parties or the imposition of 

liabilities or the infliction of a penalty;

3. The final deteraiination (subject to appeal) of legal rights or liabilities or the 

imposition of penalties;

4. The enforcement of those rights or liabilities or the imposition of a penalty by 

the court or by the executive power of the State which is called in by the court 

to enforce its judgment;

5. The making of an order by the court which as a matter of history is an order 

characteristic of courts in this country.

In Re Philip Clarke^"^ the Supreme Court held that the power of the executive to order 

the compulsory detention of the mentally ill was not infringing on the judicial power, 

even though the decision to detain would amount to a deprivation of liberty. These 

decisions nonetheless remain amenable to judicial review, as will be discussed below.

3.4.2 A justiciable d ispute

The first direct pronouncement on justiciability in this jurisdiction was laid down by 

the Supreme Court in Philip Tormey v The Attorney General andIreland.^^ Referring 

to the full original jurisdiction of the High Court as expressed in Article 34.3.1°, 

Henchy, J stated;

M cD onald  V B ord  na gC on  (No. 2) [1965] IR 217; (1965) 100 ILTR 89. 
“  M cD on ald  V B ord  na gC on  (No. 2) [1965] IR 217; (1965) 100 ILTR 89. 

R e Philip  C larke  [1950] IR 235; (1949) 85 ILTR 119.
P hilip  Torm ey v The A ttorney G en era l a n d  Ire lan d  [1985] ILRM 375.
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At first view it might be thought that there is given to the High Court 
jurisdiction to detemnine ‘all matters and questions’, but that cannot be so, for 
in the nature of things there are matters and questions which are not amenable 
to determination by any court. They are not justiciable. Consequently, ‘all 
matters and questions’ must be read as confined to ‘all justiciable matters and 
questions’. But even ‘all justiciable matters and questions’ expresses too 
widely the jurisdiction conferred by Article 34.3.1°, for other constitutional 
provisions show that an original jurisdiction in certain justiciable matters and 
questions shall, or may, be exercised by other courts, tribunals, persons or 
bodies.

In other words, the ‘full original jurisdiction’ of the High Court is not a carte blanche 

to consider any and all grievances that may be addressed to it, as some grievances are 

not properly addressed to the courts system. It could not even be described as 

complete freedom to decide on all those grievances that are so properly addressed to 

the courts -  as certain of those grievances are reserved to particular courts, tribunals, 

persons, or bodies. One such example might be the mandatory referring of certain 

personal injury suits to the Personal Injuries Assessment B o a r d . I t  would appear 

from this ruling that the decision as to what is or is not justiciable is one made on a 

case by case basis and that the primary criterion is whether or not the question is 

‘amenable to detennination by any court’.

In D uff V Minister fo r  Agriculture,^^ the Supreme Court held that the courts cannot 

review questions of government policy as there is no ‘yardstick’ by which the courts 

can review such d ec i s ions . Whi l e  this clearly states that certain matters are not 

amenable to detemiinafion by the courts, and are accordingly non-justiciable, it 

provides no guidance as to what those matters might be and therefore remains a 

contentious issue within this jurisdiction.

In general, any claim, which requires the courts to engage in an activity that appears 

to be a fonn o f distributive justice, will be rejected by the courts as being non- 

justiciable. Thus in O ’Reilly v Limerick Corporation^^ the applicant family were

Philip Tormey v The Attorney General and Ireland  [1985] ILRM 375.
Personal Injuries Assessment Board Act 2003, s 3.
D uff  V Minister for Agriculture [1993] 2 CMLR 969 (Supreme Court); [1994] 2 IJEL 247 (High 

Court).
D uff V Minister fo r  Agriculture [1993] 2 CMLR 969 (Supreme Court); [1994] 2 IJEL 247 (High 

Court).
™ O ’Reilly and Ors v Limerick Corporation  [1989] ILRM 181.
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unable to mount an argument for a right to the provision of housing as the petition 

was viewed as requiring the court to engage in distributive justice, which is an activity 

reserved to the executive. Similarly in Sinnott v Minister fo r  Education;^^
72 73O ’Donoghue v Minister fo r  Health', and TD v Minister fo r  Education the court 

could not be cognisable of claims to a right to education if the claimant was older than 

the age fixed by the Executive as the cut-off point for ‘primary education’, as the 

Constitution made only the right to ‘primary’ education justiciable before the courts. 

The decisions in NWHB v HW  & adopted the same logic in respect of the

justiciability of decisions to adopt the mandatory provision of certain medical tests 

and treatments.

By contrast, however, in O ’Donoghue v Legal Aid Board'^ Kelly J rejected the 

arguments put forward on the part of the State that to order that the delay experienced 

by the applicant in receiving a certificate for legal aid constituted a breach of his 

constitutional rights would amount to the court engaging in distributive justice as it 

would represent the judiciary intervening in the executive’s allocation of resources in 

respect of the legal aid programme:

This case is not concerned with a claim for any fonn of mandatory relief 
against the State. The court is doing no more than what the courts have been 
doing since at least Ryan v Attorney General namely, ensuring that a right 
under the Constitution is protected and given effect. As was stated by Keane 
CJ in Sinnott v Minister fo r  Education at page 631

‘That is not to say that where a plaintiff successfully claims that his 
constitutional rights have been violated by the State in the past and will 
continue to be so violated in the future (which is not the case here) 
unless the court intervenes, the courts are impotent when it comes to 
the protection of those rights.

Sinnott (a minor suing by his mother and next friend) v Minister fo r  Education, Ireland and the 
Attorney General [2000] lEHC 21; [2001] lESC 63; [2001] 2 IR 545.

O'Donoghue v Minister fo r  Health [1996] 2 IR 20.
T.D. (a minor suing by his mother and next frien d  M.D.) v Minister fo r  Education, Ireland and the 

Attorney General, the Eastern Health Board and by Order o f  the Minister fo r  Health and Children 
[2001] lESC 101; [2001] 4 IR 259.

NWHB v H W &  C r (2 0 0 1 )  3 IR 622.
O 'Donoghue v Legal A id B oard  [2004] lEHC 413.
O 'Donoghue v Legal A id  B oard  [2004] lEHC 413.
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The above case law on what does and what does not constitute a justiciable question 

has been controversial/^ This controversy has been addressed in some detail in here. 

Langwallner, by way o f example, has argued that the courts have been overly cautious 

in refusing to extend the ambit o f justiciable questions to encompass disputes 

involving rights o f a socio-economic character that may engage the State in 

distributive justice, on the basis that the courts’ decisions regularly result in fiscal 

consequences for the executive even in the realm o f classic civil and political rights 

and that any concerns about judicial activism can by allayed by issuing declarative 

relief only and reserving mandatory relief for only the most ‘doubly exceptional’
78cases. The prevailing judicial stance however remains one o f reluctance to be seen 

to be engaged in decision-making that directs the executive in the distribution o f 

resources for social or economic purposes.

Attention will now turn to the types o f human rights claims commonly engaged by 

claimants in mental health litigation in Ireland.

3.5 Dignity claims

Dignity claims are founded on an argument either that a particular entitlement that 

will safeguard the claimant’s dignity, or that freedom from being subjected to a 

certain treatment will avoid diminishment o f the claimant’s d ig n i ty .D ig n ity  is

See  also Hogan, Gerard, “The Sinn Fein Funds Judgment Fifty Years On” (1997) 2 (9) B ar R eview  
375; M cDerm ott, Paul Anthony, “The Separation o f  Powers and the Docrine o f  N on-Justiciability” 
(2000) 35 Irish Ju rist 55; Ruane, Blathnaid, “The Separation o f  Powers and the Grant o f  M andatory 
Orders to Enforce Constitutional R ights” (2000-1 ) 5 B ar R eview  416; H ogan, Gerard, “D irective  
Principles, Socio-E conom ic Rights and The C onstitution” (2001) 36 Irish Jurist (new  series) 174; 
G w ynn M organ, D avid, “ ’Judicial-o-centric’ Separation o f  Pow ers on the W ane?” (2004) 39 Irish  
Jurist 162; W hyte, Gerry, “The R ole o f  The Supreme Court in our Dem ocracy: A  R esponse to Mr 
Justice Hardiman” (2006) D ublin  U niversity L aw  Journ al 1; Foley, Brian, “D iceyean Ghosts: 
Deference, rights, P olicy and Spatial D istinctions” (2006) D ublin  U niversity Law  Journal 77; Keating, 
Alan and Lowry, Anthony, “The Separation o f  Powers -  The Supreme Court’s Approach to 
Affirm ative D uties” (2003) 21 Irish L aw  Times 103 (Part I) and (2003) 21 Irish L aw  Times 118 (Part 
II); W hyte, Gerry, Socia l Inclusion a n d  the Law : P ublic  In terest L aw  in Ire lan d  (Dublin: Institute o f  
Public Administration, 2002) and Gwynn M organ, David, A Judgm ent Too F ar? J u d ic ia l A ctivism  an d  
the Constitu tion  (Cork: Cork University Press, 2001).

Langwallner, D avid, “Separation o f  Powers, Judicial D eference and the Failure to Protect the Rights 
o f  the Individual”, in Carolan, Eoin and D oy le , Oran, eds., The Irish C onstitution: G overnance an d  
Values (Dublin: Thom son Round Hall, 2008 ), 257-276 .

See R e P hilip  C larke  (1950) IR 235 and The S ta te  (C) v  F raw ley  [1976] IR 365.
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generally argued alongside other rights claims and in the Irish constitutional context,
80dignity claims have arisen frequently in cases concerned with the right to life.

Dignity is a core concept of the international human rights documents, featuring in the 

Universal Declaration of Human Rights, the International Covenant on Civil and 

Political Rights and the International Covenant on Economic Social and Cultural 

Rights.^' It is given explicit protection in the Preamble to the Irish Constitution:

In the Name of the Most Holy Trinity, from Whom is all authority and to 
Whom, as our final end, all actions both of men and States must be referred,

We, the people of Eire,

Humbly acknowledging all our obligations to our Divine Lord, Jesus Christ, 
Who sustained our fathers through centuries o f trial,

Gratefully remembering their heroic and unremitting struggle to regain the 
rightful independence of our Nation,

And seeking to promote the common good, with due observance of Prudence, 
Justice and Charity, so that the dignity and freedom of the individual may be 
assured, true social order attained, the unity of our country restored, and 
concord established with other nations,

82Do hereby adopt, enact, and give to ourselves this Constitution.

Dignity has been described by O’Dowd as the most fundamental of all values under 

the Constitution.^^ Binchy argues that the reference to dignity in the Preamble 

represents the imposition of an obligation on the State to assure the dignity of
84individuals, an obligation he describes as “a stem task.” Binchy asserts that the

85precedents in the unenumerated rights cases of McGee v Attorney General and 

Norris v Attorney Generaf^ demonstrate a judicial perception of dignity that 

“envisages a social scaffolding capable of supporting the individual fulfilment of

See  for exam ple Re a W ard o f  C ourt  (N o 2) [1995] lESC  1; [1996] 2 IR 73; [1995] 2 ILRM 401.
See  discussion in Chapter 4 o f  dignity in the international human rights docum ents and in the 

European Convention o f  Human Rights and European Social Charter.
B iinreachi na hEireann 1937  (Dublin: Government Publications O ffice), Preamble.
O ’D ow d, John, “D ignity and Personhood in Irish Constitutional Law” in Quinn, Gerard, eds, Justice  

an d  L ega l Theory in Ireland  {Dnh\m \ Oak Tree Press, 1994), 163-181.
B inchy, W illiam, “D ignity as a Constitutional C oncept” in Carolan, Eoin and D oyle, Oran, eds.. The 

Irish C onstitution: G overnance an d  Values (Dublin: Thom son Round Hall, 2008) 307-326 , 310.
M cG ee  v A ttorney G eneral  [1974] IR 284.

***’ N orris v A ttorney G eneral  [1984] IR 36.
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87human potential.” This construction of dignity involves an understanding of dignity

as a concept that informs personhood, rather than as an individual human right; it is a

quality inherent in all people which is to be maximised in the recognition and

protection of all other human rights, rather than a quality present or not depending on

whether it has been sufficiently protected as a human right by itself. To this end,

Binchy is somewhat critical of the Supreme Court decision in Re a Ward o f  Court (No 
882). In that case Hamilton CJ held that while the right to life ranks first among all of 

the constitutionally protected rights, it can be subject to autonomy, self-preservation, 

privacy and dignity,*^ while Denham J described a “right to dignity” which she 

equated with a right to be treated with d i g n i t y B i n c h y  considers this approach, 

whereby dignity is externalised from the person and is capable of being diminished or 

even removed entirely by the external actions of others, as inconsistent with the 

philosophy of the Constitution.^'

As was noted in Chapter 2 in relation to dignity at the international human rights 

level, much jurisprudence involving the concept of dignity arises in the context of a 

primary claim under another right, with a violation of the applicant’s dignity included 

as a facet of that primary human rights claim. Thus, many of the cases alleging 

breaches of a person’s constitutional rights to privacy, or to bodily integrity, or to 

equality, feature a strong dignity argument as part of their submissions. Dignity as a 

constitutional right has been argued in a significant number of cases in respect of 

which written decisions have been issued by the superior courts.^^ A number of cases

B inchy, W illiam , “D ignity as a Constitutional C oncept” in Carolan, Eoin and D oyle, Oran, eds., The
Irish C onstitu tion: G overnance a n d  Values (Dublin: Thom son Round Hall, 2008) 307-326 , 316.

R e a  W ard o f  C ourt (N o 2) [1995] lE SC  1; [1996] 2 IR 73; [1995] 2 ILRM 401.
R e a W ard o f  C ourt {^ o  2) [1995] lESC  1; [1996] 2 IR 73; [1995] 2 ILRM 401 , at 123.

"^^Rea W ard o f  C ourt (N o 2) [1995] lESC  1; [1996] 2 IR 73; [1995] 2 ILRM 401, at 163.
B inchy, W illiam , “D ignity as a Constitutional C oncept” in Carolan, Eoin and D oy le , Oran, eds., The

Irish C onstittion: G overnance an d  Values (Dublin: Thom son Round Hall, 2008) 307-326 , 317.
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A search o f  the British and Irish Legal Information Initiative (BAILII) w ebsite for the keyword  
“dignity”, with results lim ited to judgm ents delivered by the superior courts o f  Ireland, yields a result 
o f  som e 163 judgm ents. See < http://ww w.bailii.org> accessed  10 M ay 2011. M any o f  the cases 
returned in this search, how ever, do not involve the interpretation o f  the constitutional right to dignity. 
For exam ple, the judgm ent may contain a quotation from another document that m entions dignity, but 
the judgm ent in the matter before the court does not address dignity as a constitutional concept. This 
occurs in C C  v C lin ica l D irec to r o f  St. P atricks H osp ita l & A n or  [2009] lEH C 13 (20 January 2009) in 
w hich M cM ahon J refers to the dignity argument raised in the ECtHR decision in Storck  v G erm any  
A pplication N o. 61603 /00  (2005) 43 EHRR 96 but does not refer to dignity in the context o f  the Irish 
Constitution. Other cases returned by the search function concern the application o f  the concept o f  
dignity under the Constitution in the context o f  the interpretation o f  criminal statutes, as in for exam ple, 
CC V Ire lan d  & O rs [2006] lESC  33 (23 May 2006).
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are chosen here for discussion, on the basis o f the strength o f their reference to the 

concept o f constitutional dignity, or for their treatment o f constitutional dignity within 

the application o f the mental health law regime.

In In Re a Ward o f  Court (No. 2 f^  the applicants was the committee o f  a ward o f 

court who sought a pennissive order from the court allowing for the cessation o f  the 

provision o f artificial nutrition to the ward, who was in a persistent vegetative state. 

As was noted above, in granting the order sought Hamilton CJ held that while the 

right to life may in certain circumstances take second place to other constitutional 

rights including the right to dignity,^"* while Denham J outlined a number of 

specifically recognised constitutional rights including a “right to dignity” which may, 

in circumstances where they are being grossly or disproportionately interfered with, 

override even the right to life.^^

In Attorney General v the Attorney General sought an injunction restraining a 

minor from travelling abroad to obtain an abortion, on the grounds that her doing so 

would infringe upon the right to life o f her unborn child, as protected by Article 

40.4.3 o f the Constitution. The Supreme Court refused to grant the injunction sought, 

with O ’Flaherty J holding that to grant the injunction would be to recognise a regime 

o f restrictions o f citizens’ freedom of movement that would be “impossible to 

reconcile with a Constitution one o f the primary objects o f which, as stated in its
97Preamble, is to assure the dignity and freedom of the individual” and Finlay CJ 

referring to the reliance placed on the reference to dignity in the Preamble to the 

Constitution in the decisions in McGee v Attorney G eneraf^  and State (Healy) v
99Donoghue.

In McGee v Attorney General^^^ and in Norris v Attorney General^^^ the constitutional 

right to dignity was cited in the context o f the recognition o f the unenumerated rights

”  Re a W ard o f  C ourt (No 2) [1995] lESC 1; [1996] 2 IR 73; [1995] 2 ILRM 401.

Re a W ard o f  Court (No 2) [1995] lESC 1; [1996] 2 IR 73; [1995] 2 ILRM 401, at 123.

R e a W ard o f  C ourt 2 ) [1995] lESC 1; [1996] 2 IR 73; [1995] 2 ILRM 401, at 163.
A ttorn ey G eneral v X [ 1 9 9 2 ]  1 IR 1.

Q7
A ttorney G eneral v X [ 1 9 9 2 ]  1 IR 1, § 168 (O ’Flaherty, J).

M cG ee v A ttorney G eneral [1974] IR 284.

The S tate (H ealy) v D onoghue  [1976] IR 325.
M cG ee  v A ttorney G eneral [1974] IR 284.
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to privacy and to bodily integrity. Dignity was also canvassed in the decision on the 

constitutional right to equality in Quinn’s Supermarket v Attorney General^^^ and in 

Foy V An t-Ard Chldraitheoir & Ors^^^ in which the appplicant claimed that the 

failure of the State to facilitate a change to the entry pertaining to gender on birth 

certificates amounted to a violation of the constitutional rights including the rights to 

privacy, dignity, equality, and marriage. The High Court (McKechnie J) cited the 

decisions of the High Court in McKinley v Minister fo r  D e f e n c e ' , I n  Re: Article 26 

Offences Against the State (Amendment) Bill'^^ and In Re Philip Clarke^^^ as authority 

that the courts have found that “the dignity of an individual is a value to be pursued” 

and cited the decision of Denham J in the Supreme Court in In Re a Ward o f  Court 

(No. 2) in holding that the State must accord to the right to dignity “the same 

entitlement as it must give, inter alia to the right of privacy.” McKechnie J held 

that while a right to dignity undoubtedly exists, it is not an unqualified and absolute 

right: while the lack of a procedure to amend the gender entry on one’s birth 

certificate may certainly constitute an invasion of that person’s right to dignity, the 

violation of the right was defensible in the interest of maintaining a system of 

registration dealing with births, deaths, and marriages.

Finally, a number of cases pertaining to the mental health law regime have referenced 

the concept of dignity at a constitutional l e v e l . T h e  landmark mental health law

Norris v Attorney General [1984] IR 36.
Q uinn’s Supermarket v Attorney General [1972] IR 1.
Foy V An t-Ard Chldraitheoir & Ors [2002] lEHC 116 (9 July 2002) (McKechnie, J).

104
McKinley v Minister fo r  Defence [1992] 2 IR 333.
In Re: Article 26  Offences Against the State (Amendment) Bill [1940] IR 470.
In Re Philip Clarke (1950) IR 235.

107
Foy V An t-Ard Chldraitheoir & Ors [2002] lEHC 116 (9 July 2002), § 140 (McKechnie, J).

108
A number o f  mental health cases appear on a search o f  the BAILII database for the keyword 

“dignity” which do not actually contain an analysis o f  dignity as a constitutional concept. These 
include Han v President o f  the Circuit Court [2008] lEHC 160 (30 May 2008); TO 'D v Kennedy & Ors 
[2007] lEHC 129 (25 April 2007); R v Clinical D irector o f  St. Brendan's H ospital & Anar [2009] 
lEHC 143 (24 March 2009); S M v The Mental Health Commissioner & Ors [2008] lEHC 441 (31 
October 2008); EJW (APUM) v Watters & Anor [2008] lEHC 462 (25 November 2008) and C v 
Clinical D irector o f  St. Patrick's H ospital [2009] lEHC 47 (06 February 2009) (Hedigan J), all o f 
which make reference to the obligation in s 4 (3) o f  the MHA 2001 that decisions taken under the Act 
be in the patient’s best interests and respect their constitutional right to dignity, but which do not 
otherwise refer to the constitutional right to dignity. The decision in CC v Clinical D irector o f  St. 
Patricks Hospital & Anor [2009] lEHC 13 (20 January 2009) (McMahon J) refers to the dignity 
argument raised in the ECtHR decision in Storck v Germany but does not refer to dignity in the context 
o f the Irish Constitution or in respect o f  s 4 o f  the MHA 2001. In Blehein v St. John o f  G od Hospital 
[2002] lESC 43 (31st May, 2002) the applicant sought leave to litigate his claim that, inter alia, his
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case in respect of the constitutional right to dignity is In Re Philip Clarke}^^ In that 

case, which concerned a challenge to the provisions pertaining to compulsory 

admissions to the Central Mental Hospital under the 1945 Act, O ’Byme J specifically 

addressed the interaction between the constitutional protection of dignity and the 

compulsory committal and treatment regime under the 1945 Act:

The impugned legislation is of a paternal character, clearly intended for the 
care and custody of persons suspected to be suffering from mental infirmity 
and for the safety and well-being of the public generally. The existence of 
mental infimiity is too widespread to be overlooked, and was, no doubt, 
present to the minds of the draughtsmen when it was proclaimed in Art 40, 1, 
of the Constitution that, though all citizens, as human beings, are to be held 
equal before the law, the State may, nevertheless, in its enactments, have due 
regard to differences of capacity, physical and moral, and of social function. 
We do not see how the common good would be promoted or the dignity and 
freedom of the individual assured by allowing persons, alleged to be suffering 
from such infimiity, to remain at large to the possible danger of themselves 
and others.

This passage from O ’Byme J ’s judgment has since been quoted with approval in 

Croke v S m i t h ' and Gooden v St. Otteran’s Waterford Regional Hospital''^ in 

relation to the 1945 Act; in 5  v Mental Health (Criminal Law) Review Board & Ors^'^ 

in relation to the Criminal Law (Insanity) Act 2006 (dealing with forensic compulsory 

committals and treatment); and in EH  v St. Vincent's Hospital & Ors '̂"  ̂ and MR v 

Byrne & in relation to the MHA 2001.

Finally, in Maria (ET) v Clinical Director o f  the Central Mental Hospital & Anor^^  

the applicant claimed that her detention in a hospital that was unable to provide her 

with the specialised care she required amounted to a violation of her constitutional 

right, including to her right to dignity. In the High Court Clarke J held that an

constitutional right to dignity had been infringed by the administration o f  psychiatric m edication, but
the Supreme Court (M cG uinness J) upheld the High Court’s refusal to grant leave to litigate.

In R e P hilip  C larke  (1950) IR 235.

In Re P hilip  C larke  (1950) IR 235, 247.

C roke V Smith  [1995] lEHC 6 (31st July, 1995).

* G ooden  v St. O tteran 's W aterford R egional H osp ita l [2001] lE SC  14 (21 February 2001).

5  V M ental H ealth (C rim inal Law) R eview  B o a rd  & O rs [2008] lEH C  303 (25 July 2008).

V St. Vincent's H osp ita l & O rs [2009] lESC  46 (28 M ay 2009).

' A/7? V B yrne & Ors [2007] lEHC 73 (02 March 2007).

' M aria  (ET) v C lin ical D irector o f  the C entral M ental H osp ita l & A n or  [2010] lEHC 378 (2 
N ovem ber 2010).
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inability to provide specialised care in a particular approved centre did not of itself 

amount to a violation of the right to dignity, and further that the conditions of her 

detention were reasonably necessary within the context of her medical condition and 

as such did not violate her constitutional rights."^

3.6 Liberty Claims

Liberty claims are grounded on an argument for a right to be left in freedom to live 

where and as one pleases. In the mental health context any fonn of detention in a 

mental health facility may engage the right to liberty, even where the formal 

involuntary detention provisions are not utilised, if the patient in question feels their 

liberty has been constrained against their will or choosing. Liberty claims also arise 

where challenges are mounted to either the substance of an involuntary detention 

regime, or to its manner of implementation, or to schemes intended to monitor the 

behaviour of patients in the community.'

The right to liberty is protected under the Constitution by Article 40 providing for a 

range of ‘Personal Rights’. These include the right to life protected by Article 40.3.2; 

the right to liberty protected by Article 40.4.1; and the rights to freedom of 

association (Article 40.6.1.iii) and of expression (Article 40.6.1.i); and the right to 

equality (Article 40.1). O f these, the right to liberty has featured most prominently in 

the courts’ jurisprudence on issues pertaining to mental health care and psychiatric 

treatment. Article 40.4.1 also contains a fair procedures aspect, in the form of a 

habeas corpus type right to have one’s detention reviewed by a High Court judge, and 

this is discussed below, together with the Article 38.1 protection of the right to due 

course of law in criminal trials.

In King the applicant argued that section 4 of the Vagrancy Act 1824, which

criminalised ‘loitering with intent’, had not survived the enactment of the Constitution 

as its provisions infringed the Article 38.1 right to fair procedures in the criminal

117 See the further discussion o f  this judgment at § 3.7 below.
See for example Re Philip Clarke (1950) IR 235; MMcN & Anor. v The Health Service Executive 

(2009) lEHC 236; and MR v Byrne & Ors [2007] lEHC 73; [2007] 3 IR 211.
^^'^KingvAG [1981] IR 233.
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context; the Article 40.4.1 right to liberty; and the Article 40.3.1 umbrella personal 

rights provision. The Supreme Court upheld the applicant’s argument in respect o f 

Article 40.4.1, on the grounds that the Constitution mandates that no citizen should be 

deprived o f their liberty save in accordance with fair procedures (under Article 38.1), 

and that the crime created by section 4 o f the 1824 Act was too subjective to secure 

that protection for the citizen. The Vagrancy Act 1824, was a piece o f legislation with 

a particularly strong social hygiene bent, and in this decision the Supreme Court 

reinforced the right o f every citizen to expect not to be deprived o f their liberty save 

in accordance with fair procedures, and not merely on the basis o f perceived 

undesirable behaviour or lifestyle. The principle’s application in this fashion led to the 

utilisation o f ‘deprivation o f liberty otherwise than in accordance with law ’ in a 

number o f mental health cases thereafter.

In Re Philip Clarke^^^ the applicant sought to impugn section 165 o f the Mental 

Treatment Act 1945 (the 1945 Act), as infringing on the Article 40.1 protection o f the 

right to liberty, on the basis that the provision for involuntary detention o f a patient on 

the grounds o f public safety without any mechanism for review o f the necessity o f 

that detention, was unconstitutional. The Supreme Court rejected that argument, 

holding that the paternal character o f the 1945 Act rendered the limitations therein on 

the right to protection from deprivation o f liberty, other than in accordance with fair 

procedures, compatible with the Article 40.1 constitutional provision that the State 

may, in its enactments, have regard to differences o f physical, moral and social 

capacity among citizens;

The impugned legislation is o f a paternal character, clearly intended 
for the care and custody o f persons suspected to be suffering from mental 
infirmity and for the safety and well-being o f the public generally. The 
existence o f mental infirmity is too widespread to be overlooked and was, no 
doubt, present to the minds o f the draughtsmen when it was proclaimed in 
Article 40.1 o f the Constitution that, though all citizens, as human beings are 
to be held equal before the law, the State may, nevertheless, in its enactments, 
have due regard to differences o f capacity, physical and moral, and o f social 
function. We do not see how the common good would be promoted or the 
dignity and freedom of the individual assured by allowing persons, alleged to 
be suffering from such infinnity, to remain at large to the possible danger of 
themselves and others.

R e Philip  C larke  [1950] IR 235.
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The section is careftilly drafted so as to ensure that the person, alleged 
to be of unsound mind, shall be brought before, and examined by, responsible 
medical officers with the least possible delay. This seems to us to satisfy every 
reasonable requirement, and we have not been satisfied, and do not consider 
that the Constitution requires, that there should be a judicial inquiry or 
deten-nination before such a person can be placed and detained in a mental 
hospital.

The section cannot, in our opinion, be construed as an attack upon the 
personal rights of the citizen. On the contrary it seems to us to be designed for 
the protection of the citizen and for the promotion of the common good.’^’

By contrast, in RT v The Director o f  the Central Mental Hospital, Costello P had 

found that s 208 of the 1945 Act was unconstitutional.'^^ The reasons for the Court’s 

conclusion centred on the nexus between transfers to the Central Mental Hospital 

under the 1945 Act where a detained patient committed a crime while in hospital, and 

the protections afforded by the criminal process where crimes were committed outside 

of h o s p ita l .C o s te llo  P, however, was very careful to highlight the purpose of 

mental health legislation, and the importance of taking cognisance of that purpose in 

interpretation of the legislation:

The right to liberty is, of course, not an absolute right and its exercise is in fact 
and in many different ways restricted by perfectly valid laws, both common 
law and statutory. Adjudication on a challenge to restrictive laws will be 
helped by considering the object and justification advanced in support of the 
law. It is obvious that if the object of the law is to punish criminal behaviour 
different considerations will apply than when the impugned law has a totally 
different object, such as the welfare of the person whose liberty is restricted.

The reasons why the Act of 1945 deprives persons suffering from 
mental disorder of their liberty are perfectly clear. It does so for a number of 
different and perhaps overlapping reasons -  in order to provide for their care 
and treatment, for their own safety, and for the safety of others. Its object is 
essentially benign. But this objective does not justify any restriction designed 
to further it. On the contrary, the State’s duty to protect the citizen’s rights 
becomes more exacting in the case of weak and vulnerable citizens, such as 
those suffering from mental disorder. So, it seems to me that the constitutional 
imperative to which I have referred requires the Oireachtas to be particularly 
astute when depriving persons suffering from mental disorder of their liberty 
and that it should ensure that such legislation should contain adequate 
safeguards against abuse and error in the interests of those whose welfare the 
legislation is designed to support. And in considering such safeguards regard

In re  P h ilip  C larke  [1950] IR 235, at 247.
R T  V D irec to r o f  the C en tra l M ental H osp ita l [1995] 2 ILRM 354; [1995] 2 IR 65.
R T  V D irec to r o f  the C en tra l M ental H osp ita l [1995] 2 ILRM 354; [1995] 2 IR 65, at 79-80.
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should be had to the standards set by the Recommendations and Conventions 
of International Organisations of which this country is a member.'^^

Costello P ’s interpretation of the purpose of mental health legislation, while still 

paternalist in character, amounted to a more sophisticated analysis of the need to 

strike a balance between paternalist protection of vulnerable people, and human rights 

maximisation of their liberty (and other rights). In a similar vein, in Blehein v 

Minister fo r  Health'^^ Denham J in the Supreme Court (in holding that s 260 of the 

1945 Act placed unreasonable and disproportionate restrictions on the constitutional 

right to litigate proceedings before the courts) highlighted that where the 

constitutional right to liberty is at issue, any limitation on that right “should not be 

overbroad, should be proportionate, and should be necessary to secure the legitimate 

aim”'̂ ^

However, In re Philip Clarke, and its deferential treatment of limitations on the right 

to liberty in the light of a paternalist attitude to mental patients, has become the 

foundation stone in the survival of the paternalist approach in the interpretation of 

mental health legislation even after the adoption of the MHA 2001. In Croke v Smith 

(No 2/^ ^  the Supreme Court, relying heavily on the paternalist principles espoused in 

In Re Philip Clarke, overturned the decision of Budd J in the High Court that the 

provisions of the Mental Treatment Act 1945 dealing with the reception and detention 

of a patient in respect of whom a reception order had been made consequent upon a 

recommendation had infringed the right to liberty provided for in Article 40.4.1.

In the High Court Budd J had also referenced the paternalist character of the 1945 Act

and had highlighted the stress that the Oireachtas had in adopting that approach
128chosen to place on the therapeutic relationship between doctor and patient. Budd J 

felt, however, that the instant case could be distinguished from that o f In re Philip 

Clarke, on the basis that whereas In re Philip Clarke had dealt with the provisions of

R T  V D irec to r  o f  the C entral M ental H osp ita l [1995] 2 ILRM 354; [1995] 2 IR 65, at 78-79.
Blehein  v M inister fo r  H ealth  an d  Children  [2004] lEHC 374; [2004] 3 IR 610 (H igh Court, Carroll 

J), and Blehein  v M inister f o r  H ealth  a n d  Children  [2008] lE SC  40; [2009] 1 IR 275; [2008] 2 ILRM  
401 (Suprem e Court, Denham  J).

B lehein v M in ister f o r  H ealth  an d  Children  [2008] lESC  40  (Suprem e Court, Denham J); [2008] 2 
ILRM 401; [2009] 1 IR 275, at 281.

C roke v Smith (No 2) [1998] 1 IR 101 (Supreme Court); [1995] lEH C 6 (31 July 1995) (Budd J). 
C roke V Smith  [1995] lEHC 6 (31 July 1995) (Budd J), at 89.
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the Act dealing with the making o f a recommendation for reception, Croke v Smith 

concerned the making of the reception order itself and thus related to the patients 

“detention o f an infinite duration without automatic independent review”. B u d d  J 

reviewed a substantial number o f precedents from other jurisdictions, and referenced 

the ECHR and the United Nations Principles. Ultimately, however, his decision was 

based on Irish constitutional precedents and in particular on the decision o f Costello P 

'm R T  V Director o f  the Central M ental Hospital. In holding that the impugned 

provisions o f the 1945 Act were unconstitutional, and in forwarding the case to the 

Supreme Court as a case stated, Budd J stated that:

I have come to the conclusion that the effect o f a chargeable patient receiption 
order under Sections 163, 171 and particularly 172, which allows for detention 
until removal or discharge by proper authority or death, without any automatic 
independent review, falls below the norms required by the constitutional 
guarantee o f personal liberty. The State accordingly has failed to respect, and 
as far as practicable by its laws, to defend and vindicate the personal rights o f 
the citizen, particularly the right to personal liberty. There are no adequate 
safeguards to protect the Applicant against an error in the operation o f Section 
172. ... In the absence o f independent review o f the decision to detain and the 
lack o f an automatic review of long-term detention o f a “white card patient”, 
such as the Applicant, the provisions o f Section 172 o f  the M.T.A. 1945, as 
amended, are repugnant to the Constitution.

The Supreme Court overturned the High Court, reasserting the primacy o f the 

paternalist approach from In re Philip Clarke as a justification for the severe 

curtailments o f the right to liberty provided for by the 1945 Act, and without 

perfomiing the same depth o f constitutional rights analysis as had been evident in 

Budd J ’s decision. Quoting extensively from In re Philip Clarke, Hamilton CJ 

ultimately concluded that;

the sections of the Act o f 1945 which pem iit the detention o f a citizen, who is 
o f unsound mind and requiring care and treatment and has been so certified, 
after examination, by two separate medical practitioners, satisfy every 
reasonable requirement and do not constitute an attack upon the personal 
rights o f the citizen.'^'

C roke V Smith  [1995] lEHC 6 (31 July 1995) (Budd J), at 130.
C roke V Smith [1995]  IE H C 6 (3 1  July 1995) (Budd J), at 131.
C roke  v Smith (No 2) [1998] 1 IR 101 (Supreme Court) (Hamilton CJ), at 116.
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Whereas Budd J had been significantly concerned about the lack o f an automatic 

review mechanism by which detentions under the 1945 Act could be independently 

monitored, Hamilton CJ dismissed any necessity for such a mechanism on the basis 

that the compulsory detention provisions of the 1945 Act did not involve the 

administration of justice, and that they “do not constitute an attack upon the personal 

rights of the citizen but rather vindicate and protect the rights of the citizen concerned 

by providing for their care and treatment and are not repugnant to the Constitution on 

this ground.” '^^

Sadly, the more nuanced approach of Costello P in RT v Director o f  the Central 

Mental Hospital and of Budd J in Croke v Smith in the High Court was not taken up 

even in the twilight of the 1945 Act. In fact just prior to the enactment of the Mental 

Health Act 2001, the Supreme Court in Gooden v St Otteran’s Hospital'^^ held that 

where a provision of the Mental Treatment Act was required to be inteipreted in a 

purposive fashion, the relevant purpose should follow the “paternal character” of the 

legislation.'^^

Furthennore, in LK v Naas General Hospital^^^ Clarke J, having outlined the 

necessary requirements for the conduct of an Article 40 habeus corpus hearing in 

relation to a detention under the 1945 Act, then turned to consider the question of 

whether the habeus corpus mechanism as provided for in Croke v Smith (No. 2) was 

sufficient to satisfy the requirements of the ECHR. Having identified that the 

precedents in X  v United Kingdom and Winterwerp v Netherlands entitle a detained 

patient to “early and, indeed, regular, access to a body which carries on its business in 

a manner similar to a court.... for the purposes of contesting the validity of their 

detention” 'C l a r k e  J then concluded that:

...the type of inquiry identified in Croke v Smith (No. 2) [1998] 1 I.R. 101 
arising under Article 40.4.2° goes even further than the requirements 
necessary to satisfy article 5(4) of the Convention... There could not,

C roke v Smith (No 2) [1998] 1 IR 101 (Supreme Court) (H am ilton CJ), at 115. 
G ooden v  St. O tteran's H osp ita l [2001] lESC  14; [2005] 3 IR 617.
G ooden v St. O tteran 's H osp ita l [2001] lESC 14; [2005] 3 IR 617.
L K  V N aas G eneral H osp ita l [2006] lEHC 196; [2007] 2 IR 465 (Clarke J). 

'^ ^ L K vN a a s G eneral H osp ita l [2006] lEHC 196; [2007] 2 IR 465 (Clarke J), at 483.

187



therefore, be any question of the appHcant having been denied access to a 
court so as to satisfy article 5(4) of the Convention.

Indeed, the Re Philip Clarke paternalism in respect of the right to liberty still infomis 

the philosophy adopted by the courts in addressing these issues under the Mental 

Health Act 2001. In MMcN  v two patients suffering from severe dementia had

been involuntarily detained under the Mental Health Act 2001 but had subsequently 

had their admission orders revoked after their conditions improved with treatment and 

their treating psychiatrists came to the decision that they were no longer suffering 

from a mental disorder warranting involuntary detention under the MHA 2001. Both 

patients, however, remained in mental hospital on an ostensibly voluntary basis, 

although neither in fact realised that they were legally free to leave if they so desired. 

When their Mental Health Tribunal-appointed legal representative fonned the opinion 

that the patients were not in a position to instruct her, and that therefore, they could 

not understand the basis o f the detention, she brought a legal challenge on their 

behalf, seeking to clarify whether the circumstances of their detention on a voluntary 

basis amounted to an infringement of their rights to liberty, privacy and bodily 

integrity. Both patients suffered from more general medical problems and it was the 

evidence before the court that they remained in hospital for treatment for those 

problems, and that the treatment was provided in the psychiatric ward to minimise 

distress and trauma to the patients. The treating psychiatrists admitted that the patients 

would not have been allowed to leave the hospital alone and that, had they attempted 

to do so, they would have been detained on an emergency basis under section 23 of 

the MHA 2001. In the High Court, Peart J held that it is in best interests of mental 

health patients, even voluntary ones, not to allow them to leave hospital if a doctor 

believes a mental disorder is present. In other words, the deprivation of liberty was 

justifiable under the paternalist precedent from Re Philip Clarke.

A similar set of facts arose in EH  v St Vincent’s Hospital & Ors.^^^ The applicant was 

present in a mental hospital on an ostensibly voluntary basis. She made an attempt to 

leave hospital and was detained on the basis of the emergency provisions in s 23(1) of

LK  V Naas General H ospital [2006] lEHC 196; [2007] 2 IR 465 (Clarke J), at 483.
MMcN & Anor. v The Health Service Executive [2009] lEHC 236.
EH V The Clinical D irector o f  St Vincent's Hospital, Aideen Frehne and the Mental Health 

Tribunal, Unreported, Supreme Court, 28 May 2009 (Kearns J), [2009] 3 IR 774; [2009] 2 ILRM 14; 
(2009) lESC 46.
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the M HA 2001 which pennits the regrading o f  a voluntary patient as an involuntary 

p a t i e n t . T h e  applicant now challenged the validity o f  her involuntary detention on 

the basis that her voluntary detention, from which her involuntary detention under s 

23 must necessarily flow, was unlawful on the basis o f  the decision in HL v United 

Kingdom. Her claim was rejected O ’Neill, J in the High Court, and his decision was 

unanimously upheld in the Supreme Court. As in M M cN v HSE, the paternalist 

character o f  the M HA 2001 was o f  paramount importance in the decision to hold that 

the apphcant’s detention was lawful.'"*'

These decisions appear to directly contradict the decision o f  the 

Human Rights in HL v UnitedKindgom^"'^ discussed in detail at § 

decision in EH  v St. Vincent’s H ospital in particular has been the 

by the Irish Human Rights Commission.*'*'*

A further issue that arises in respect o f  the protection o f  liberty under the Constitution 

concerns the mechanism by which an involuntary patient may appeal the decision o f  a 

Mental Health Tribunal to affim i an admission order or a renewal order under the

Section 23 (1) o f the M HA 2001 reads as follows: “23.— (1) W here a person (other than a child) 
who is being treated in an approved centre as a voluntary patient indicates at any time that he or she 
wishes to leave the approved centre, then, if a consultant psychiatrist, registered medical practitioner or 
registered nurse on the staff o f  the approved centre is o f  opinion that the person is suffering from a 
mental disorder, he or she may detain the person for a period not exceeding 24 hours or such shorter 
period as m ay be prescribed, beginning at the time aforesaid.”

E H  V The Clinical D irector o f  St V incent's Hospital, Aideen Frehne and the M ental Health  
Tribunal, U nreported, Supreme Court, 28 M ay 2009 (Keanis J), [2009] 3 IR 774; [2009] 2 ILRM  14; 
(2009) lESC 46, at 26-28.
‘̂*^HL V United Kingdom  (2004) Application No. 45508/99, (2004) ECHR 471.

In S.M. V. The M ental H ealth Commission, The M ental Health Tribunal and  The Clinical D irector 
o f  St. P a tr ic k ’s Hospital, Dublin: and  The A ttorney General and  The Human Rights Commission 
[2008] lEH C 441, [2008 / 749 JR] the applicant argued successfully that the renewal order m ade by the 
M ental Health Tribunal in respect o f  her detention was unlawful, and that her right to liberty had been 
unlawfully restricted. However, this case hinged on a technical difficulty with the Tribunal’s standard 
forms in that the prescribed form to be used by the treating psychiatrist only provided for one option in 
respect o f  the length o f detention recommended. M cM ahon J held that this resulted in a 
disproportionate interference with the applicant’s right to liberty, and declared her detention 
unconstitutional, but with a four week stay on the entry into force o f  the order for her release, in order 
to allow tim e for the prescribed form to be am ended and a lawful renewal o f  the applicant’s detention 
to be effected. See M ental Health Act 2008. M cM ahon J made reference to the amending legislation in 
his judgm ent in S.M. -  see S.M. v. The M ental Health Commission, The M ental H ealth Tribunal and  
The Clinical D irector o f  St. P atrick's Hospital, Dublin; and  The Attorney General and The H uman  
Rights Commission  [2008] lEHC 441; [2009] IR 188, 213.

Irish Human Rights Com mission, Policy Paper concerning the Definition o f  a “voluntary p a tie n t” 
under s .2 o f  the M ental Health Act 2001 (Dublin: Irish Human Rights Commission, February 2010), at 
7.

European Court o f  

2.4.2 (a),''*  ̂ and the 

subject o f  criticism
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2001 Act. In TS v Mental Health Tribunat^^^ the applicant in judicial review 

proceedings sought a declaration that s 19(4) of the 2001 Act, in placing the burden of 

proof on the patient in appeal proceedings brought before the Circuit Court (to prove 

that he or she is not suffering from a mental disorder), was repugnant to Article 40.4.1 

of the Constitution and contrary to Article 5(4) of the ECHR. O ’Keeffe J in the High 

Court did not find favour in this argument, holding that s 19(4) merely followed the 

general proposition in appeal cases that it is up to the applicant to prove his or her 

case and that the ECtHR jurisprudence to date holding that the burden of proof should 

not rest on a patient to disprove mental illness could be distinguished on the basis that 

those cases concerned hearings at first instance rather than appeals. Whelan has 

argued convincingly that this decision is dubious and that O’Keeffe J ’s insistence that 

s 19(4) merely replicates the general proposition that an appellant in appeal cases 

must prove their case is not entirely accurate given that the section actually 

circumscribes the Circuit Court’s jurisdiction in these appeals by requiring it to 

dismiss the appeal unless the patient appellant demonstrates that they are not suffering 

from a mental disorder.

A discussion of the review requirements mandated by the fair procedures element of 

Article 40.4.1, including a discussion of the merits of the Irish constitutional 

jurisprudence on the use of habeas corpus applications in the mental health context, 

and on the use of judicial review in mental health cases, is provided below at § 3.8.

3.7 Autonomy, Bodily Integrity and Privacy Claims, and Freedom 

from Torture and Inhuman and Degrading Trea tm ent  or Punishment  

Claims

As was noted in Chapter 2, the category of ‘autonomy, bodily integrity and privacy 

claims’ could be encompassed within a ‘dignity’ categorisation or within the 

‘autonomy’ principle under the CRPD. These types o f claims are given a separate 

categorisation in this work in Hght of the primary importance o f this grouping of 

rights in the development of the unenumerated rights doctrine in Irish constitutional

TS V Mental Health Tribunal, High Court, unapproved, O ’Keeffe J, October 24, 2008.
Whelan, Darius, M ental Health Law and Practice  (Dublin: Round Hall, 2009), at 262-263.
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law. The ‘freedom from torture and inhuman and degrading treatment and 

punishment’, discussed in its own right in Chapter 2 owing to the significant body o f 

ECHR jurisprudence on Article 3 claims in the mental health context, will in this 

Chapter be discussed together with the autonomy, privacy and bodily integrity claims.

Autonomy, bodily integrity, and privacy claims are grounded in arguments based on 

the concept o f self-determination. These rights claims argue for an entitlement to 

make one’s own choices about the direction and content o f  one’s life, even where 

those choices might clash with the choices that a majority o f others would make. In 

the mental health context, these types o f claims arise in challenges to involuntary 

detentions or compulsory treatment, or in claims that challenge the treatment or day- 

to-day regime in a mental hospital or other mental health facility, or in claims that 

relate to the keeping and use o f medical r e c o r d s . C l a i m s  based on the right to 

freedom from torture and inhuman and degrading treatment concern unlawful actions 

o f such a barbaric or inhuman nature that they go even beyond breaches o f the rights 

to autonomy, or bodily integrity, or privacy. For a torture claim, the aggressor must 

have had an invidious or malevolent purpose in acting in the manner they did, but this 

element is not required for a claim o f inhuman or degrading treatment or punishment. 

This means that the latter category o f abuse has a broader scope and a more 

immediate application to mental health cases, as an allegation o f inhuman or 

degrading treatment is capable o f being made in respect o f both individual actions, or 

in respect of the manner o f administration o f a regime or system. The right to freedom 

from torture and inhuman and degrading treatment or punishment has arisen only
148twice in a constitutional claim concerning mental treatment in Irish law. The right 

has also been raised in its ECHR format in a constitutional challenge to the validity of 

the Mental Treatment Act 1945.'"'^

The rights to autonomy, bodily integrity and privacy are recognised as unenumerated 

personal rights in the constitutional jurisprudence on Article 40.1. While the 

Constitution does not explicitly provide for a right to freedom from torture and

See  for exam ple M M cN  v HSE  (2009) lEHC 236, Re P h ilip  C larke  [1950] IR 235 and The State (C) 
v F r a w le y [ \9 1 6 ]  IR 365.

B lehein v. St. John o f  G o d  H osp ita l [2002] lESC  43 (31 st M ay, 2002) and The S ta te  (C) v F raw ley  
[1976] 1R 365.

See C roke V Smith (No 2) (\99?i) 1 IR 101 (Suprem e Court); Unreported, High Court, 27 and 31 July 
1995 (Budd J).
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inhuman and degrading treatment or punishment, those rights have been successfully 

argued in cases concerned with autonomy, bodily integrity and privacy and are thus 

discussed in that context in this Chapter.

The right to bodily integrity was first recognised in Ryan v AG , ' w h i c h  concerned 

the validity o f the State’s policy of fluoridating the national mains drinking water 

supply. The Supreme Court recognised the existence o f a right to bodily integrity, 

which right would encompass the right to make decisions about which substances to 

put into one’s body, including fluoride. However, the Court held that the right to 

bodily integrity is not absolute, and that it may be limited in circumstances where the 

benefits accruing from the limitation o f the right outweigh the infringement o f it. In 

the instant case, the public benefits achieved through the fluoridation o f the mains 

drinking water supply were considered to outweigh the injury to citizens’ right to 

bodily integrity.

The jurisprudence on the right to bodily integrity has been significantly developed 

through a number o f cases in the medical law sphere. In a case concerning a prisoner 

suffering from a very serious personality disorder, who challenged the validity o f his 

detention in prison where the conditions o f his detention were not suitable for his 

particular medical needs, and in another concerning an involuntary mental patient 

who was being detained in an institution unsuited to her medical needs, the question 

o f the State’s obligation to protect a lawfully detained person’s right to bodily 

integrity and to freedom from torture and from inhuman and degrading treatment and 

punishment was considered.'^' Two further leading cases on bodily integrity 

grounded in medical law issues concerned the question o f whether the parents o f an 

infant can refuse to permit a routine medical test widely considered to be non-invasive 

to be performed on the child, on the grounds that it infringes on their personal 

conception o f bodily integrity and in their eyes would amount to a violation o f the 

child’s constitutional right to bodily integrity;'^^ and whether a hospital may cease to 

provide life-preserving medical treatment to a patient in a persistent vegetative state

Ryan V AG  [1965] lESC 1; [1965] IR 294.
T/ie State (C) v Frawley [1976] IR 365, and Maria (ET) v The Clinical D irector o f  the Central 

M ental Hospital and the Health Service Executive [2010] lEHC 378, respectively, see  discussion 
below.
^^^NWHBvHW& CW[2001]  3 IR 622,
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where it is alleged that the treatment amounts to a gross or disproportionate 

interference with one’s bodily integrity.

In The State (C) v Frawley^^'^ the applicant brought a habeas corpus application 

before the President of the High Court seeking his release from imprisonment on the 

grounds that he was improperly detained in prison because he should have instead 

been detained in a specialist mental hospital equipped to deal with his particular 

needs. The applicant suffered from a personality disorder that manifested itself in a 

rejection of authority and repeated attempts at escape from detention, including 

dangerous climbing feats and the swallowing of sharp objects in order to secure a 

transfer to hospital for surgery. The applicant’s actions had caused him serious injury 

and it was advised that any further surgeries to remove foreign objects would be 

extremely dangerous. As a result the prison authorities had placed the applicant in 

solitary confinement without a mattress, cutlery or a radio, and he was supervised 

closely during his recreation times. The prison authorities argued that these were the 

best conditions they were capable of providing, in circumstances where the type of 

specialist medical facility the applicant would require to treat his condition was not 

available in the State, and even if the State were to undertake to provide it, it would be 

a number of years before it would be operational. In refusing to order the applicant’s 

release Finlay P recognised that one of the personal rights guaranteed under the 

general umbrella of ‘personal rights’ is a ‘right to bodily integrity’ and that the 

applicant’s right to bodily integrity had been infringed by the conditions of his 

detention. However, that infringement was not sufficient to render the applicant’s 

detention unlawful as the rigorous conditions of his detention were justified given the 

hazard he posed to himself. Finlay P further held that the State when imprisoning a 

person could not then expose their health to risk or danger without justification or 

necessity. However, the State could not be placed under an absolute obligation to 

provide the particular psychiatric unit that the applicant required. In this case the 

applicant’s medical needs as distinct from his psychiatric ones were met at all times, 

and no violation of his right to bodily integrity had occurred:

R e a  W ard o f  Court (No 2) [1995] lESC 1; [1996] 2 IR 73; [1995] 2 ILRM 401.  
The State (C) v F raw ley  [1976] IR 365.
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I do not see why the principle [of bodily integrity as an unspecified personal 
right] should not also operate to prevent an act or omission of the Executive 
which, without justification, would expose the health of a person to risk or 
danger... [To state that] the Executive has a duty to protect the health of 
persons held in custody as well as is reasonably possible in all the 
circumstances of the case seems to me no more than to state in a positive 
manner the negative proposition which I have above accepted. Therefore, I am 
satisfied that such a proposition is sound in law.'^^

In Maria (ET) v The Clinical Director o f  the Central Mental Hospital and the Health 

Se)-vice Executive'^^ the applicant was an involuntary patient being detained in St. 

Brendan’s Hospital in Grangegorman in Dublin. It was accepted by her psychiatrist in 

St. Brendan’s and by the Clinical Director of the Central Mental Hospital that the 

treatment she required could be better provided in the Central Mental Hospital than in 

St. Brendans’s. She remained in St. Brendan’s, however, due to resourcing difficulties 

which meant that she could not be accommodated in the Central Mental Hospital. The 

applicant challenged the validity of her detention in St. Brendan’s under s 3 of the 

2001 Act, and sought declaratory relief that her detention constituted torture and 

inhuman and degrading treatment or punishment under the Constitution and under 

Article 3 of the ECHR. Clarke J in the High Court felt that it did not fall within the 

power of the Court to declare that the failure on the part of the State to provide a 

particular type of medical care could amount to torture and inhuman or degrading 

treatment or punishment;

It may be argued that the availability of treatment, for instance a particular 
operation, is due to the failure to adequately resource medical facilities. To 
make such a case is to assume a heavy burden and one that requires a court to 
become convinced that decisions leading to the complained of situation are 
amenable to judicial review of administrative action in the sphere of medical 
treatment. Issues as to the proper priority of resources are ones that should be 
properly left to the competent authorities that are charged with taking an 
overall view as to priorities and standards. That is very different to the case by 
case approach by a court which ill fits with the debate and analysis that is 
required in the allocation of resources in the provision of health care to a 
community.'^’

The State (C) v Frawley  [1976] IR 365, 372.
Maria (ET) v The Clinical D irector o f  the Central Mental H ospital and the Health Service 

Executive [2010] lEHC 378.
Maria (ET) v The Clinical D irector o f  the Central Mental H ospital and the Health Service 

Executive [2010] lEHC 378, at § 15.
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Clarke J then proceeded to find that the conditions of the applicant’s detention, 

although admitted by her treating psychiatrist not to be ideal, were also not 

unreasonable in the circumstances where scarce resources prevented her transfer to a 

more suitable institution and where although better treatment would be available in 

the Central Mental Hospital the conditions o f treatment and confinement in St. 

Brendan’s were mandated by her condition. Once again referring to the paternalist 

philosophy underpinning the mental health legislation, the Court concluded that while 

the applicant’s “constitutional rights have been severely circumscribed, this has been 

done in accordance with the paternal jurisdiction o f the State to care for the severely 

ill” and that the steps taken were “reasonably necessary within the context o f the 

condition” that had necessitated the detention in the first place.

In NWHB  V H W  & the parents o f an infant refused to allow Health Board staff

to perfonn the ‘heel prick’ or PKU test for certain metabolic disorders on the child. 

The Health Board then sought the guidance o f the High Court as to whether it was 

obliged under the Child Care Act 1991 to seek a District Court order compelling the 

parents to allow the test to be done, or authorising the test to be done notwithstanding 

the parents’ refusal to give their consent. The High Court ruling, subsequently upheld 

by the Supreme Court, was that the infant’s parents’ decision not to allow the test did 

not amount to a dereliction o f their duties toward their son such as mandated the State 

under Article 42.5 o f the Constitution to seek compulsory orders in the courts. The 

parents’ arguments before the Court in defence o f their decision to refuse the test 

were grounded in the unenumerated rights to autonomy, privacy and bodily integrity 

together with the rights o f  the family under Article 41. In a classic expression o f the 

‘right to be let alone’ philosophy underpinning the common law formulation o f 

privacy, and o f the ‘right to make ‘bad’ decisions’ philosophy underpinning 

autonomy, the Supreme Court recognised the rights o f parents to make decisions in 

accordance with their particular views on bodily integrity, and to refuse to pennit the 

routine medical test being performed on their child, even where that decision would 

be considered unreasonable by the majority o f the population and even by the court 

itself, provided that they are not acting in gross dereliction o f their duties as parents

M aria (ET) v The Clinical D irector o f  the Central Mental H ospital and the Health Service 
Executive [2010] lEHC 378, at § 24 (vi).

NWHB V HW & CPF [2001] 3 IR 622.
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such as would justify the State in intervening in the rights of the family, which it was 

felt they were not.

In Re a Ward o f  Court (No 2)^^° a ward of court who was in a near-permanent 

vegetative state after suffering a series of heart attacks during a routine surgery some 

twenty years previously was being sustained through an artificial feeding tube. The 

committee of the ward sought the court’s guidance on whether or not it would be 

lawful for them to direct the hospital providing the medical care to withdraw the 

ward’s artificial nutrition, the hospital having indicated that it would not be prepared 

to accord with such a direction, believing it to be an unlawful course of action in 

violation of the ward’s constitutional right to life. The Supreme Court (with Egan J 

dissenting) upheld Lynch J ’s decision in the High Court to permit the withdrawal of 

artificial nutrition. Hamilton CJ did so on the basis that the while right to life ranks 

first among all of the constitutionally protected rights, it can be subject to the other 

personal rights, and in the instant case the best interests of the ward were not served 

by the continuation of artificial nutrition. Denham J perceived the case as presenting a 

conflict between the ‘most treasured’ right, the right to life, and the rights to privacy 

and bodily integrity. She stated obiter that where a gross or disproportionate 

interference to a person’s privacy, autonomy, bodily integrity or dignity occurs, that 

the duty to protect those rights may override the duty to protect the right to life.

hi EJW (APUM) V Watters'^' the applicant was an involuntary patient admitted to a 

mental hospital under the provisions of the MHA 2001. In accordance with the 

Mental Health Tribunal provisions under the Act, she was appointed a legal 

representative. However, both the applicant’s medical carers and the legal 

representative formed the view that the applicant did not have the requisite capacity to 

authorise the release of her medical records to her legal representative. The question 

before the court was whether the hospital would be violating the applicant’s right to 

privacy and particularly to the confidentiality of her medical records if it were to 

release those records to her legal representative without her express consent. In the 

uncertain position that prevailed, the legal representative would be required to wait 

until the first sitting of the Mental Health Tribunal in order to obtain an order from the

a Ward o f  Court (No 2) [1995] lESC 1; [1996] 2 IR 73; [1995] 2 ILRM 401.
EJW (APUM) V Watters and Ors [2008] lEHC 462.
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Tribunal for the release of her records, and it was argued that the applicant’s right to 

fair procedures would be compromised if her legal representative could not have sight 

of the medical records well in advance of the Tribunal sitting. Peart J, relying on 

section 4 of the MHA 2001, held that the best interests of the patient required that her 

legal representative have access to the medical records at the earliest possible 

opportunity and that the paternalistic character of the mental health law regime 

required that her legal representative must protect her interests at the Tribunal, which 

would necessitate his having access to her medical file in advance of the Tribunal. 

The Court accordingly issued a declaration that the disclosure o f the patient’s medical 

records where she lacked the capacity to consent to that disclosure would not violate 

her right to privacy and to confidentiality.'^^

3.8 Fair procedures Claims

The vast majority of mental health cases in Ireland take the fomi of challenges to the 

validity of a compulsory detention, and are mounted on the basis of a fair procedures 

argument, often in the form of a habeas corpus application. While these cases could 

theoretically fall within the ‘liberty/freedom’ categorisation, given their prominence 

in the Irish constitutional jurisprudence as the primary expression of rights language 

in mental health cases before the Irish courts, it was felt that the habeas corpus ‘fair 

procedures claims’ in that context merited an individual categorisation. Fair 

procedures claims arise where a person argues that their right to fair procedures 

within legal processes has been infringed. In the mental health context fair procedures 

claims arise where the applicant challenges the availability or manner of provision of 

the review mechanisms.

The Article 38 right to ‘fair procedures’ has had most impact in the area of criminal 

law, where it has been utilised to introduce a wide range of ‘fairness’ provisions into 

both the pre-trial and trial stages of the criminal justice system. Article 38.1 provides 

that;

EJW (APUM) V Watters and Ors [2008] lEHC 462 (Peart J).
See for example M  v Kennedy, Clinical D irector o f  the Central Mental Hospital [2007] lEHC 136.
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No citizen shall be tried on any criminal charge save in due course o f law.

This provision has been interpreted to mean significantly more than a requirement

that courts merely follow the promulgated laws -  it requires that criminal trials be:

conducted in accordance with basic concepts o f justice... o f ancient origin and 
part o f the long established principles o f the common law, or... o f more recent 
origin and widely accepted in other jurisdictions and recognised in 
international conventions as a basic requirement o f a fair trial... Furthermore, 
the Irish courts have developed a concept that there are basic rules o f
procedure which must be followed in order to ensure that an accused is
accorded a fair trial and these basic rules must be followed if  constitutional 
invalidity is to be avoided.

Of obvious relevance to mental health here are issues around fitness to stand trial and 

pleas to charges that are founded on insanity. This area is now regulated by the 

Criminal Law (Insanity) Act 2006 which makes detailed provision on the 

establishment o f an accused person’s fitness to be t r i e d ' a n d  establishes the defences 

o f ‘not guilty by reason o f insanity’ and o f ‘diminished responsibility’.' ’̂ The 2006 

Act also establishes the Mental Health (Criminal Law) Review Board which reviews 

detentions o f mental patients ordered by the courts under the Act.'^*

Heaney v Ireland [1994] 3 IR 593, 605 (Costello J.).
Criminal Law (Insanity) Act 2006, s 4.
Criminal Law (Insanity) Act 2006, s 5.
Criminal Law (Insanity) Act 2006, s 6.
An assessment of the merits and operation of the Criminal Law (Insanity) Act 2006 is beyond the 

scope of this work, but see further O ’Neill, Anne-Marie, Irish Mental Health Law  (Dublin: FirstLaw, 
2005), Chapter 7; Whelan, Darius, Mental Health Law and Practice: Civil and Criminal Aspects 
(Dublin: Thomson Round Hall, 2009) Part Three; Dwyer, Padraig, “Law of Insanity” (1996) 1(1) Bar 
Review  9; Whelan, Darius, “Fitness to Plead and Insanity in the District Court” (2001) 11(2) Irish 
Criminal Law Journal 2; Yeo, Stanley, “Rethinking the incapacities of insanity”(2001) 36 Irish Jurist 
275; Robinson, Dara, “Crazy situation” (2003) 97(1) Law Society Gazette 12; Trager, P., “The Insanity 
Defence Revisited” (1998) 4 Medico-Legal Journal o f  Ireland  15; Mills, Simon, “Criminal Law 
(Insanity) Bill 2002: Putting the sanity back into insanity” (2003) 8 (3) Bar Review  101; Conway, 
Gerard, “Fitness to Plead in Light o f the Criminal Law (Insantiy) Bill 2002” (2003) 13(4) Irish 
Criminal Law Journal 2; Barnacle, Deirdre, “Reform O f The Defence O f Insanity -  The Criminal Law 
(Insanity) Bill 2002” (2003) 3 UCD Law Review  153; McGillicuddy, Tony, “The Criminal Law 
(Insanity) Act 2006” (2006) 11(3) Bar Review 95; Ni Raifeartaigh, Una, “The European Convention on 
Human Rights and the Criminal Justice System” (2007) 7(2) Judicial Studies Institute Journal 18; 
Duggan, Diane, “Diminished Responsibility and the Insanity Defence” (2007) 12(6) Bar Review 248; 
Marry, Clodagh, “The Law o f Insanity and Diminished Responsibility in Criminal Law versus the 
Meaning o f Insanity within the Medical Profession; an Inevitable Conflict?” (2007) 7(1) Hibernian 
Law Journal 169; and McAuley, Finbar, “The Civilian Experience of the Insanity Defence” (1989) 24 
(2) Irish Jurist 221.
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Article 40.4 of the Constitution also provides significant fair procedures protections in 

the civil law context:

4. 1° No citizen shall be deprived of his personal liberty save in
accordance with law.

2° Upon complaint being made by or on behalf of any person to the 
High Court or any judge thereof alleging that such person is being unlawfully 
detained, the High Court and any and every judge thereof to whom such 
complaint is made shall forthwith enquire into the said complaint and may 
order the person in whose custody such person is detained to produce the body 
of such person before the High Court on a named day and to certify in writing 
the grounds of his detention, and the High Court shall, upon the body of such 
person being produced before that Court and after giving the person in whose 
custody he is detained an opportunity of justifying the detention, order the 
release of such person from such detention unless satisfied that he is being 
detained in accordance with the law.

3° Where the body of a person alleged to be unlawfully detained is 
produced before the High Court in pursuance of an order in that behalf made 
under this section and that Court is satisfied that such person is being detained 
in accordance with a law but that such law is invalid having regard to the 
provisions of this Constitution, the High Court shall refer the question of the 
validity of such law to the Supreme Court by way of case stated and may, at 
the time of such reference or at any time thereafter, allow the said person to be 
at liberty on such bail and subject to such conditions as the High Court shall 
fix until the Supreme Court has determined the question so referred to it.

4° The High Court before which the body of a person alleged to be 
unlawfully detained is to be produced in pursuance of an order in that behalf 
made under this section shall, if the President of the High Court or, if he is not 
available, the senior judge of that Court who is available so directs in respect 
of any particular case, consist of three judges and shall, in every other case, 
consist of one judge only.'^^

The discussion of the fair procedures rights in the Irish Constitution will focus on 

three areas in which there has been significant case law; (1) the requirement under the 

MHA 2001, section 4(2), that all patients are entitled to fair procedures within the 

MHA 2001 review mechanisms; (2) the uptake and availability of the habeas corpus 

application in mental health cases; and (3) the utilisation of judicial review 

proceedings in mental health litigation.

B unreacht na hEireann 1937  (Dublin: Government Publications O ffice), A rticles 4 0 .4 .1 -4 0 .4 .4 .
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3.8.1 Fair Procedures under the MHA 2001, section 4

The constitutional fair procedures protections under Article 40.4 are of enonnous 

importance in the area of mental health law, as by virtue of section 4(2) of the Mental 

Health Act 2001 all detained patients are entitled to fair procedures within the Mental 

Health Tribunal system. In fact, the majority of cases in the realm of mental health 

law raising a contitutional challenge decided since the enactment of the new mental 

health care regime in Ireland under the Mental Health Act 2001 have focussed on the 

Article 40.4.1 rights to liberty and to fair procedures, as these rights are explicitly 

enshrined in section 4 of the Mental Health Act 2001.

Section 4(2) of the MHA 2001 explicitly mandates certain procedural protections 

which must be provided to all persons detained under the mental health regime. 

Section 4(1) requires that a decision whether or not to involuntarily admit a person to 

a mental hospital must be taken in the ‘best interests’ o f the person, with 

consideration also to be given to other persons who might stand to be at risk of 

serious harm if an admission were not made.'^' Section 4(3) mandates that when this 

decision is being made, the constitutional right of the person to privacy (which 

includes the rights to bodily integrity, dignity and autonomy under Irish law'^^) must 

be given due respect.’^̂  The courts have interpreted this ‘best interests’ principle as 

being equivalent to the traditional paternalist interpretation adopted in the past cases 

on the 1945 Act regime. Thus in MR v Byrne & Ors '̂''  ̂ O ’Neill J affirmed the 

applicability o f the explicitly paternalistic principles in In Re Philip Clarke}''^ Croke

M ental Health A ct 2001 s 4(2); “W here it is proposed to make a recom m endation or an adm ission  
order in respect o f  a person, or to administer treatment to a person, under this A ct, the person shall, so 
far as is reasonably practicable, be notified o f  the proposal and be entitled to make representations in 
relation to it and before deciding the matter due consideration shall be g iven  to any representations 
duly made under this subsection.”

M ental Health A ct 2001 s 4(1): “In making a decision under this A ct concerning the care or 
treatment o f  a person (including a decision to make an adm ission order in relation to a person), the best 
interests o f  the person shall be the principal consideration w ith due regard being given  to the interests 
o f  other persons w ho may be at risk o f  serious harm if  the decision is not m ade.”

Re a W ard o f  C ourt (No. 2) [1996] 2 I.R. 96.
M ental Health A ct 2001 s 4(3): “In making a decision under this A ct concerning the care or 

treatment o f  a person (including a decision to make an adm ission order in relation to a person) due 
regard shall be given  to the need to respect the right o f  the person to dignity, bodily integrity, privacy 
and autonom y.”

MR V B yrne & O rs [2007] lEH C 73; [2007] 3 IR 211.
In R e P h ilip  C larke  [1950] IR 235.
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V Smith and Ors,^^^ and Gooden v St Otterans to the new legislation regime, and 

stated that:

... having regard to the nature and purpose of the Act of 2001 as expressed in 
its preamble and indeed throughout its provisions, it is appropriate that it is 
regarded in the same way as the Mental Treatment Act of 1945, as of a 
paternal character, clearly intended for the care and custody of persons 
suffering from mental disorder.’’^

In particular, the Court in MR v Byrne & Ors was of the opinion that section 4 of the 

MHA 2001 clearly gave statutory expression to the paternalistic approach adopted in 

the case law on the 1945 Act.'^^

The jurisprudence on section 4 has not been of a particularly stringent or 

interventionist character. The courts have almost preferred to adopt an approach of 

identifying the limits of the rights to privacy and fair procedures in the mental health 

context by reference to the evidence of clinical judgment before it. This preference for 

a delimiting jurisprudence rather than an expansionist philosophy is a result of the 

strongly ingrained leaning towards a paternalist approach in mental health law. 

Murray has strongly criticised this judicial preference for the paternalist approach and 

has described it as “an inadequate response to the challenges of a rights-based 

model.

Thus in the case of MR v Byrne & Ors already mentioned, where the Applicant sought 

to have the Respondents’ decision to detain and treat him under the MHA 2001 

declared unlawful on the grounds that it infringed his right not to be deprived of his 

liberty save in due course of law, O ’Neill J expressed the view that:

[it] cannot be overemphasised however that on a daily basis these provisions 
will have to be operated by clinical experts who within the broad framework 
set out above have to make clinical judgments, and I would like to stress that it

C roke V Smith & O rs [1988] 1 IR 101.
MR  V B yrne & O rs [2007] lEH C 73; [2007] 3 IR 211.

™  MR V B yrne & O rs  [2007] lEH C 73; [2007] 3 IR 211.
Murray, Claire, “R einforcing Paternalism within Irish M ental Health Law -  Contrasting the 

D ecisions in E H  v St. V incent's H osp ita l an d  O thers and SM  v The M ental H ealth  C om m ission an d  
O thers” (2010) 32 D ublin U niversity L aw  Journal 273.
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is not intended in this judgment to interfere in the proper reahn o f clinical 
judgment or to cut down or limit the proper scope of clinical judgment.'*®

Further, in 5  v Director o f  the Central Mental Hospital and Anor,'^^ another case 

involving the judicial review of the Respondents’ decision to detain and treat the 

Applicant under the MHA 2001, McGovern J stated that the “courts should not 

second guess psychiatrists and other members of the medical profession.” '*  ̂ Also in 

that case, McGovern J described the mental health legislation as “paternalistic in 

character and ... intended for the care and custody of persons believed to be suffering 

from mental illness and also for the safety and well being of the public at large.” '

Similarly, in M  v Kennedy, Clinical Director o f  the Central Mental Hospital^^^ Peart J 

reiterated the courts’ view that the appropriate course o f action in cases where issues 

arise in relation to the interpretation to be given to a provision in the statutory regime 

is to heed the paternalistic character of the mental health legislation (although in the 

event he was not compelled to pronounce in that regard in the case before him).

The precedents in Gooden v St Otteran^^^ Re Philip C l a r k e , and MR v Byrne^^’’ 

were endorsed a further time by Charleton i  m O D v Kennedy & by

McMahon J in M  (S) v Mental Health Commission^^^ in finding that section 15 o f the 

Mental Health Act 2001 is not unconstitutional on the basis that the court must give a 

purposive interpretation to the legislation, which is intended to be paternalist in 

c h a r a c t e r ; a n d  by Hanna J in v Mental Health (Criminal Law) Review Board & 

Ors^^^ in which the court stated that:

MR V B yrne & O rs [2007] lEHC 73; [2007] 3 IR 211.
5  V D irec to r  o f  the C en tra l M ental H ospita l an d  A nar  [2007] lEH C 147.
B V D irec to r  o f  the C en tra l M ental H osp ita l & O rs  [2007] lEH C 147.
B V D irec to r  o f  the C M H  an d  A n or  [2007] lEH C 147.
M  V K ennedy, C lin ica l D irec to r  o f  the C en tra l M en ta l H osp ita l [2007] lEHC 136.
G ooden v  St. O tteran 's H osp ita l [2001] lE SC  14; [2005] 3 IR 617.
In R e P hilip  C larke  [1950] IR 235.

' Mi? V B yrne & O rs  [2007] lEHC 73; [2007] 3 IR 211.
TO 'D V K ennedy & O rs [2007] lEH C 129.
M  (S) V M ental H ealth  C om m ission  [2008] lEH C 441.
M cM ahon J did how ever find that the manner in w hich the relevant m edical forms applicable to 

involuntary adm ission orders were not in com pliance with the requirements o f  the M ental Health Act
2001, and accordingly declared them in their extant format to be invalid. The court then granted a four
w eek stay on the operation o f  that order, thereby giving the M ental Health C om m ission tim e to review  
and amend the forms appropriately, and for authorised detention centres to com plete the necessary  
paperwork in respect o f  patients involuntary detained on the extant invalid forms. See  the analysis o f  
this judgm ent, with comm entary on its greater focus on a human rights approach to mental health law,
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A particular spirit drives the interpretation of statutes such as this which 
legislate in the area of mental health. This legislation is viewed as being 
paternalistic in nature... The statutory framework is designed to promote the

icant and persons in his position. It is both

Finally, the decisions of Peart J in the High Court in MMcN v and of O ’Neill J

in the High Court, and Kearns J in the Supreme Court in EH v St Vincent’s 

Hospital, h e l d  that it is in the best interests of mental patients, even voluntary ones, 

to not allow them to leave hospital if a doctor believes a mental disorder is present 

and that accordingly it is not appropriate for the courts to adjudicate on the validity of 

revocation orders.

The effect of these deferential judgments is to significantly neuter the fair procedures 

protections provided for in Article 40.4.1.

3 .8 .2  Habeas corpus applications in m ental health cases

Habeas corpus is an ancient common law remedy by which a person detained at 

either criminal or civil law may challenged the legality of that detention. It is now 

guaranteed under the Constitution and is exercised by means of Article 40.4.2 

applications.'^^

Mary Keys has completed the only empirical study of the use of habeas corpus 

applications in Ireland in the context of challenges to compulsory mental health 

a d m i s s i o n s . T h e  results of this study were published prior to the enactment of the

in Murray, Claire, “Reinforcing Paternalism within Irish M ental Health Law -  Contrasting the 
D ecisions in E H  v St. Vincent's H osp ita l an d  O thers and S M  v The M ental H ealth  C om m ission an d  
O th ers” (2010) 32 D ublin U niversity L aw  Journal 273.

JB V M ental H ealth  (C rim in a lL aw ) R eview  B o a rd  & O rs [2008] lEH C 303.
JB  V M ental H ealth (C rim inal Law) R eview  B o a rd  & O rs [2008] lEHC 303.
M M cN  & Anor. v The H ealth  Service E xecutive  [2009] lEH C 236.
E H  V The C lin ical D irec to r o f  St V incen t’s H ospital, A ideen  F rehne an d  the M ental H ealth  

Tribunal, Unreported, Supreme Court, 28 M ay 2009 (Kearns J), [2009] 3 IR 774; [2009] 2 ILRM 14; 
(2009 ) lESC  46.

B unreacht na hEireann 1937  (Dublin; Government Publications O ffice), Article 40 .4 .2 .
K eys, Mary “C hallenging the Law fulness o f  Psychiatric D etention under Habeas Corpus in Ireland” 

(2002 ) 24 D ublin  U niversity L aw  Journal 26.

empowering and protective. 
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MHA 2001, but have been reviewed by Claire Murray in a later paper published since 

the commencement o f the MHA 2001 in its entirety.’ ’̂

Keys’ findings are o f enonnous importance. In a comparative analysis with habeas 

corpus challenges to unlawful detentions of accused persons in the State’s prisons, 

Keys found that mental patients admitted to hospital under the involuntary patient 

provisions of the 1945 Act were five times less likely to utilise the habeas corpus 

mechanism to mount a challenge to their committal.'^* Keys concludes that “the lack 

of a ‘rights culture’ in psychiatric hospitals... [and] the lack of rights-based mental 

health legislation has had an impact on this situation” '^  ̂ and highlights the ECtHR 

jurisprudence that is critical of the habeas corpus mechanism as a means of review of 

compulsory mental health admissions and treatments.

A number of habeus corpus applications before the courts have addressed procedural 

irregularities that arose in the early days of the implementation of the 2001 Act. Many 

of these centred on the provision in s 18 of the Act for the waiver o f procedural 

irregularity; on the meaning to be given to ‘responsible consultant psychiatrist’; and 

on the powers in ss 23 and 24 to detain a voluntary patient on an involuntary basis.

9 0 1In TO ’D V Central Mental Hospital Charleton J considered the remit of s 18 of the 

2001 Act where a procedural irregularity arose in respect of the date on which a

renewal order was signed. Charleton J, relying on the decision o f O ’Neill J in MR v
202Byrne & Ors held that s 18 refers to the totality of the orders made, and not at

Murray, Claire, “Safeguarding the Right to Liberty o f  Incapable C om pliant Patients with a Mental 
Disorder in Ireland” (2007) 14(1) D ublin U niversity  L aw  Journal 279.

K eys, Mary “C hallenging the Lawfulness o f  Psychiatric D etention under H abeas Corpus in Ireland” 
(2002) 24 D ublin  U niversity L aw  Journal 26. The precise figures were that 0.5%  o f  persons comm itted  
to prison in 1998 and 1999 utilised the habeas corpus  procedure to challenge their detention, whereas 
the corresponding figure for persons com m itted under the Mental Treatment A ct 1945 involuntary 
com m ittal m echanism s w as 0.09% . It is perhaps also significant that o f  the habeas corpus  applications 
that were brought by mental patients, 63% o f  them were brought by patients detained in the Central 
M ental Hospital.

K eys, Mary “C hallenging the Lawfulness o f  Psychiatric D etention under Habeas Corpus in Ireland” 
(2002) 24 D ublin  U niversity L aw  Journal 26.

K eys, Mary “C hallenging the Lawfulness o f  Psychiatric D etention under H abeas Corpus in Ireland” 
(2002) 24 D ublin U niversity L aw  Journal 26 referring to X  v  U nited  K ingdom  (1980) Application No. 
6998/75 (1 9 8 1 )4 E H R R  181.
201 jQ   ̂D irec to r  o f  the C en tra l M ental H osp ita l a n d  the H ealth  S ervice  Executive, a n d  the M ental 
H ealth  C om m ission (N otice P arty), [2007] lEH C 129; [2007] 3 IR 689  (Charleton J).

MR  V Byrne & O rs [2007] lEH C 73; [2007] 3 IR 211.
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minor matters such as typographical errors, and that where the substance of the order 

is sufficiently well justified the s 18 empowers a Mental Health Tribunal to overlook 

technical irregularities in accordance with the purposive approach o f the Act which 

requires the Tribunal to act at all times in the patient’s best interests.

In an ex tempore decision in Q v St. Patrick’s Hospital and the Mental Health 

Tribunal and the Mental Health Commissior?^^ O ’Higgins J interpreted s 24 of the 

2001 Act, which provides for a power to involuntary detain a voluntary patient. The 

Court found that in order to invoke the powers provided for in s 24, the responsible 

consultant psychiatrist must be satisfied that the s 23 provisions, which are predicated 

on the patient indicating an intention to leave the approved centre, must be met. As in 

this instance the patient had indicated no intention to leave, the detention was found to 

be unlawful and the applicant’s immediate release was ordered. The Court refused to 

apply the s 18 waiver of procedural irregularity, holding that while a purposive 

approach to the Act is required to be adopted, that in this instance to find otherwise 

than that s 24 had not been complied with would do violence to the section.

In AMC  V St. Luke’s Hospital Clonmel^^^ Peart J considered the time period for the 

review of a patient’s detention by Mental Health Tribunal. The Court held that the 

date from which the time period commences to run is the date on which a renewal 

order is signed, not the date on which it comes into effect. On this interpretation of s 

18(2) of the 2001 Act the applicant had not received a MHT review of his detention 

within 21 days of the making of the order, and the Court ordered his release (subject 

to a stay to enable the approved centre to effect a fresh detention under the 2001 Act).
205A similar outcome was reached in the cases of JD v Central Mental Hospital and in 

A M v Central Mental Hospitaf^^ where the renewal orders made did not specify the 

periods for which the detention was renewed, and the patient was not provided with a 

Mental Health Tribunal review within the time period required under the Act.

Q V St. Patrick's Hospital, and the Mental Health Tribunal and the Mental Health Commission 
(Notice Parties), Unapproved, ex tempore. High Court, 21®' December 2006 (O ’Higgins J).

AM C V St. Luke's H ospital Clonmel [2007] 2 IR 814 (Peart J).
JD  V Central Mental Hospital, Unreported, ex tempore. High Court, 20* March 2007 (Laffoy J), 
A M  V Clinical D irector o f  the Central Mental Hospital, and the Health Service Executive, the 

Mental Health Commission and the Mental Health Tribunal (Notice Parties) [2007] lEHC 136; [2007] 
4 I.R, 667 (Peart J).
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In M M  V Central Mental HospitaF^^ Geoghegan J in the Supreme Court upheld the 

decision of Peart J in the High Court that the apphcant’s detention under the Act was 

not rendered unlawful by the fact that a consultant psychiatrist other than ‘the 

consultant psychiatrist responsible for the care and treatment of the patient’ has 

signed the renewal order which forms the basis for his current detention. The 

applicant had been first detained under the 1945 Act in a mental hospital in Cork but 

had thereafter been transferred to the Central Mental Hospital. In the eight years since 

his first detention the applicant’s treating psychiatrist in Cork had remained in contact 

with the CMH regarding the applicant’s care and treatment, and the psychiatrist in 

Cork had been the person who signed the relevant renewal orders under the 1945 Act 

originally and more latterly under the 2001 Act. As Peart J stated in the High Court, 

this approach was taken as it was believed that the psychiatrist in Cork was the person 

“most familiar with the applicant’s condition and requirements for treatment and care, 

and therefore the person best positioned to make decisions in relation to whether the 

applicant should continue to be detained.” ®̂*

Considering the overall scheme of the 2001 Act, Peart J stated that it was significant 

that the Oireachtas had chosen not to define the phrase ‘responsible consultant 

psychiatrist’, and that there was no requirement that the responsible consultant 

psychiatrist be a psychiatrist working at the institution in which the applicant was 

detained. The judge, contrasting the circumstances in this case with those in WQ v 

Director o f  the Central Mental Hospitaf'^^ concluded that:

...in the absence of any express statutory definition of the phrase “the 
consultant psychiatrist responsible....” in the Act, a measure of discretion can 
be seen to exist in those involved in the care and treatment o f the patient to 
consider and reach a view on who is the consultant best placed to be 
considered that person. That is not to say that simply any consultant with a 
modicum of knowledge about the patient’s illness and care and treatment 
requirements could simply be chosen out of convenience to sign a renewal 
order. Clearly the consultant concerned must be one who is directly and fully 
involved in the patient’s care and treatment, and if any mere convenient 
shortcut was made in this regard, which could be seen as having diluted the

M M  V Clinical D irector o f  the Central Mental H ospital [2008] lESC 31 (Geoghegan, J); [2008] 
lEHC 44 (Peart J).

M M v Clinical D irector o f  the Central Mental Hospital [2008] lEHC 44 (Peart J), § 4.
WQ V, The D irector o f  the Central Mental Hospital, Unreported, High Court, 15th May 2007 

(O ’Neill J).
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protections which the Act affords to such a patient, the Court would be bound
to reach the obvious conclusion that the consultant who had signed the
renewal order was not entitled under the Act to do so, as in fact occurred in the

2 ! 0WQ case for the reasons appearing therein.

The Supreme Court upheld the decision in the High Court, and laid particular stress 

on the point that for the purposes of the 2001 Act the responsible consultant 

psychiatrist did not necessarily need to be the psychiatrist responsible for the day-to- 

day care of the patient, as that person could vary relatively frequently along the course 

of the applicant’s detention and indeed along the course of their interaction with the 

mental health services over a longer period of time. Referring to the decision in JB v 

Director o f  the Central Mental HospitaF^^ Geoghegan J adverted to the risks that 

could be created by an overly strict approach to the interpretation of the term 

‘responsible consultant psychiatrist’:

Given that this is an act which in some instances, including this particular 
instance, is relevant to the important question of detention or release of 
patients potentially dangerous to themselves and/or to the public, it would be 
all wrong to give the legislation an interpretation which would leave it in 
doubt as to who would be entitled to sign a renewal order.^'^

As was noted by Peart J in the High Court, the same conclusion had been reached by

O ’Neill J in the earlier case of WQ v Mental Health Commission, Central Mental
2 ] 1

Hospital, and the Mental Health Tribunal.

3.8.3 Judicial review proceedings in m enta l health  cases

Judicial review is the process by which decisions taken by public bodies exercising a 

public function, which impact on the rights and obligations o f persons, may be

M M  V C lin ica l D irec to r o f  the C entral M ental H osp ita l [2008] lEHC 44 (Peart J), § 46.
JB V D irec to r o f  the C en tral M ental H ospita l, Unreported, H igh Court, IS'*' June 2007 (M cM enam in

J).
M M  V C lin ica l D irec to r  o f  the C en tral M ental H osp ita l [2008] lE SC  31 (G eoghegan, J), § 19,
WQ V M ental H ealth Com m ission, C entral M ental H ospital, an d  the M ental H ealth  Tribunal [2007] 

lEHC 154; [2007] 3 IR 755 (O ’N eill J). For summaries o f  the m ost significant judgm ents o f  the 
Superior Courts on the im plementation o f  the 2001 A ct betw een 1*‘ N ovem ber 2006 and 31*' July 2009  
-  the period when the sw itch-over from the 1945 regim e to the 2001 regim e resulted in significant 
litigation around the procedural m echanism s for the administration o f  the new review structures -  see  
M ental Health C om m ission, Sum m ary o f  Judgm ents d e livered  by  the Superior Courts on the 
In terpreta tion  o f  the M ental H ealth  A ct 2001  (Dublin; M ental Health C om m ission, 2009).
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reviewed by the courts. As Hilary Delaney comments, the circumstances in which this 

type of review is performed by the Irish courts have increased significantly in recent 

decades and that a general move has occurred towards “requiring grounds of review 

as being available against all types of bodies, whether classified as judicial, quasi

judicial or administrative in nature.” '̂"*

The nature of judicial review is summarised in the decision in The State (Abenglen 

Properties Limited) v Dublin Corporation:

Today it is the great remedy available to citizens, on application to the High 
Court, when any body or tribunal (be it a court or otherwise), having legal 
authority to affect their rights and having a duty to act judicially in accordance 
with the law and the Constitution, acts in excess of legal authority or contrary 
to its duty.^'^

Judicial review functions as a supervisory function over the decisions o f public 

bodies, and is operated by the High Court. Importantly, judicial review is a review of 

the manner in which the decision is made, not of the substance of the decision 

i t s e l f , a n d  focuses on three key elements:

1. Were the proper procedures followed?

2. Did the decision-making body have the jurisdiction to make the decision?

3. Were the correct legal principles in respect of compliance with the rule of law 

applied?

As Delaney states, the purpose of judicial review “is not to vindicate rights as such, 

but to ensure that public powers are exercised in accordance with basic standards of 

legality, fairness and rationality.”^’^

2 1 4  . A
D elaney, Hilary, Ju dic ia l R eview  o f  A dm in istra tive  A ction: A C om parative A nalysis, 2" edn

(Dublin: Round Hall Sw eet and M axw ell, 2008), 1.
The State (A benglen P ro p erties  L im ited) v D ublin  C orporation  [1984] IR 381, 392.
See  the statement o f  Lord Brightman that “judicial review  is concerned not with the decision, but

with the decision  making process” in C h ie f C onstable o f  the N orth  W ales P o lice  v E vans [1982] 1
W LR 1 155, 1 173 and the discussion  at D elaney, Hilary, Ju d ic ia l R eview  o f  A dm in istra tive  A ction: A
C om parative A nalysis, 2"'* end (Dublin; Round H all Sw eet and M axw ell, 2008), 5-7.
2 1 7

D elaney, Hilary, Ju d ic ia l R eview  o f  A dm in istra tive  A ction: A C om parative  A nalysis  (Dublin: 
Round Hall Sw eet and M axw ell, 2001), 6.
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Decisions that have a pubHc element are subject to judicial review, and as Gerard 

Hogan and David Gwynn Morgan comment, “[t]he islands o f immunity which 

continue to remain above the waterline are few”.^'* In assessing whether or not a 

particular decision qualifies as having a ‘public elem ent’ the courts will consider the 

nature o f the power invoked by the decision-maker, and the nature o f that power. In 

Geoghegan v Institute o f  Chartered Accountants in Irelancf^^ Denham J discussed the 

factors that are to be considered by the High Court in assessing whether or not a 

particular decision has a sufficient public element to qualify as being amenable to 

judicial review. That case concerned a decision taken pursuant to the disciplinary 

procedures o f  the Institute o f Chartered Accounts. Denham J ’s factors for 

consideration -  commonly referred to as ‘the Geoghegan principles’ -  may be 

paraphrased as follows:

1. W hether the decision relates to a major profession important in the community 

specially connected with a judicial organ o f government and with special 

responsibilities, thereby giving the decision a nexus with the judicial branch o f 

government;

2. W hether the original source o f the powers is legislative, thereby giving the 

decision a nexus with the executive branch of government;

3. W hether the functions o f the decision-making body and its members come 

within the public domain o f the State;

4. The character and method o f the creation o f the relationship between the 

applicant and the decision-making body;

5. The seriousness o f the consequences o f  the decision for the applicant; and

6. W hether the proceedings o f the decision-making body may be said to be 

subject to the rule o f law, that is, that they are under an obligation to act fairly 

and in accordance with the rules o f natural justice.

218 rdHogan, Gerard, and Morgan, David Gwynn, Adm inistrative Law in Ireland, y edn (Dublin: Round 
Hall Sweet and Maxwell, 1998), 678.

Geoghegan v Institute o f  Chartered Accountants in Ireland  [1995] 3 IR 86.
See also Eogan v University College Dublin [1996] 1 IR 390; Rafferty v Bus Eireann [1997] 2 IR 

424 and Bane v Garda Siochana Representative Association  [1997] 2 IR 449.
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Under these principles, and as held by the High Court in JH  v R u s s e l decisions 

taken by the Mental Health Tribunals under the Mental Health Act 2001 fall subject 

to judicial review;

1. The decisions taken by the MHT relate to the deprivation o f a person’s liberty 

and to the administration o f medical treatment to them without their consent, 

thereby engaging a significant number o f constitutional rights and creating a 

nexus with the judicial branch o f govemment;^^^

2. The source o f the M H T’s powers is the MHA 2001, thereby giving the 

decision a nexus with the executive branch o f government;

3. The functions o f the MHT are to regulate the legal regime in the State for the 

compulsory detention and treatment o f mental patients, which comes within 

the public domain o f the State;^^^

4. The relationship between the patient and the MHT is established by statute; 

and the MHT is required to make all decisions in the best interest o f the 

patient;̂ "̂*

5. The decisions o f the MHT involve serious restrictions on the patient’s 

constitutional rights, in the fonn o f restrictions on their rights to liberty (where 

compulsory detention orders are made) and to autonomy (where compulsory 

treatment orders are made); and

6. The MHT is required to comply with the rule o f law.

A small body o f case law has begun to build up on the procedures o f the MHT since 

the passing o f the MHA 2001. The most significant o f these are reviewed below, but 

first a brief discussion o f the requirements o f natural justice as provided for in the 

case law on judicial review will be undertaken.

221 JH  V Russell (Clinical D irector o f  Cavan General Hospital); and the Health Service Executive and  
the Human Rights Commission (Notice Parties) [2007] lEHC 7. See also SM  v. The Mental Health 
Commission, The Mental Health Tribunal and The Clinical D irector o f  St. Patrick's Hospital, Dublin; 
and The Attorney General and The Human Rights Commission (Notice Parties) [2008] lEHC 441. 

Mental Health Act 2001, s 48.
Mental Health Act 2001, Long Title.
Mental Health Act 2001, s 4.
Mental Health Act 2001, s 48(6).
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The leading constitutional case on what constitutes compliance with the rule of law is 

Re Haughey^^^ in which the Supreme Court held that a Dail Committee investigation 

into accusations made against a fonner government minister that he had facilitated the 

alleged illegal importation of anns into Northern Ireland was required to provide 

certain safeguards in order to comply with the constitutional requirement of fair 

procedures. Those safeguards are:

1. That he should be furnished with a copy of the evidence which reflected on his 

good name;

2. That he should be allowed to cross-examine, by his counsel, his accuser or 

accusers;

3. That he should be allowed to give rebutting evidence;

4. That he should be permitted to address, again by counsel, the Committee in his 

own defence.^^^

^28Under the precedent in State (Creedon) v Criminal Injuries Compensation Tribunal" 

a tribunal exercising quasi-judicial or judicial functions is required to give reasons for 

its decisions:

...to reject the application and when that rejection was challenged 
subsequently to maintain a silence as to the reason for it, does not appear to 
me to be consistent with the proper administration of functions which are of a

229quasi judicial nature.

As was noted above, judicial review operates as a review of the manner in which the 

decision is made, and not as a review of the substance of the decision itself. Thus, 

errors of law or of jurisdiction are amenable to review, but errors of fact are not. The 

only exception to this rule is where an error of fact is so fiandamental as to undennine 

the basis for the tribunal’s jurisdiction to adjudicate. The test for this exception is

Re H aughey  [ 1971 ] IR 217.
R e H aughey  [1971] IR 217, 264 (O ’Dalaigh, CJ).
State (C reedon) v C rim inal Injuries C om pensation Tribunal [1988] IR 51.
S ta te  (C reedon) v  C rim inal Injuries C om pensation Tribunal [1988] IR 51, at 55 (Finlay, CJ).
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governed by the ‘administrative unreasonableness’ p r i n c i p l e s . T h i s  test was 

explained clearly by Henchy J in State (Keegan) v Stardust Compensation Tribunal:

I would myself consider that the test of unreasonableness or irrationality in 
judicial review lies in considering whether the impugned decision plainly and 
unambiguously flies in the face of fundamental reason and common sense. If it 
does, then the decision-maker should be held to have acted ultra vires, for the 
necessarily implied constitutional limitation of jurisdiction in all decision
making which affects rights or duties requires, inter alia, that the decision
maker must not flagrantly reject or disregard fundamental reason or common 
sense in reaching his decision.

The ‘administrative unreasonableness’ test established in State (Keegan) v Stardust 

Compensation Tribunal was later modified in OKeeffe v. An Bord PleandlcP^ to 

require of the impugned decision that;

1. It is fundamentally at variance with reason and common sense.
2. It is indefensible for being in the teeth of plain reason and common sense.
3. Because the court is satisfied that the decision-maker has breached his 

obligation whereby he "must not flagrantly reject or disregard fundamental 
reason or common sense in reaching his decision.

Hogan and Morgan describe the courts’ approach to the availability of judicial review 

of administrative decisions as involving a balancing act between, on the one hand, a 

reluctance to interfere in the decisions of inferior courts or expert tribunals, and on the 

other hand, a desire to ensure that do not go unchecked.^^'’ Delaney has traced the 

development of the Irish courts’ attitude to judicial review in the last decade, and 

discerns a trend such that “an increasing number of administrative decision-makers 

are required to observe a growing range of procedural and even substantive 

safeguards in exercising their powers” and the influence of the principles of the 

principles of proportionality and legitimate expectations, and of the European

See A ssociated Picture Houses Lim ited  v Wednesbury Corporation  [1948] 1 KB 223; State
(Keegan) v Stardust Compensation Tribunal [1986] IR 642; Radio One Limerick v Independent Radio
and Television Commission [1997] 1 IR 291; O ’Keeffe v An B ord Pleanala [1993] 1 IR 39.

State (Keegan) v Stardust Compensation Tribunal [1986] IR 642, 658 (Henchy J).
O'Keeffe v. Art B ord Pleanala  [1993] 1 IR 39.
O'Keeffe v. An B ord Pleanala  [1993] 1 IR 39, at 70.

234 H
Hogan, Gerard, and Morgan, David Gwynn, Administrative Law in Ireland, 3" edn (Dublin; Round

Hall Sweet and Maxwell, 1998), 412.
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Convention on Human Rights Act 2003 (‘the ECHR Act 2003’)?^^ The ECHR Act 

2003 requires the Irish courts to have regard to the provisions o f the ECHR and to the 

jurisprudence o f the ECtHR. Delaney points out that there is evidence o f the Irish 

courts taking judicial notice (and even placing reliance on) ECHR provisions, and 

states that:

...given the relatively few areas o f potential conflict and the increasingly rich 
jurisprudence which has emanated from the ECtHR, it is likely that the court’s 
decisions, particularly in areas such as the protection o f privacy rights, will 
take on added significance before domestic courts in this jurisdiction in the 
years to come.^^^

In this regard, the decision in Meadows v Minister fo r  Justice Equality and Law  

RefornP '' -  delivered subsequent to Delaney’s commentary -  is o f interest. In 

Meadows the Supreme Court addressed the question o f which test -  the Keegan 

version o f unreasonableness, or the stricter O ’Keeffe formulation -  was to be applied 

in cases involving human rights claims. Denham J held that the O ’Keeffe version o f 

the unreasonableness test was to be confined to technical or specialist areas only, and 

that where constitutional or ECHR rights at stake this must be factored into the 

analysis o f the reasonableness o f the impugned decision, which analysis must include 

an assessment o f the proportionality o f the decision in light o f the human rights 

restrictions it may occasion:

My conclusion is as follows. In determining the reasonableness o f an 
administrative decision which affects or concerns constitutional rights the 
standard to be applied is that stated by Henchy J., in The State (Keegan) v. 
Stardust Victims’ Compensation Tribunal [1986] I.R. 642. This has been set 
out previously in the judgment, but for clarity I restate it here:

Henchy J. stated at p.658:-

"I would m yself consider that the test o f unreasonableness or 
irrationality in judicial review lies in considering whether the 
impugned decision plainly and unambiguously flies in the face o f 
fundamental reason and common sense. If  it does, then the decision
maker should be held to have acted ultra vires, for the necessarily

Delaney, Hilary, Judicial Review o f  Administrative Action: A Comparative Analysis, 2"'’ edn 
(Dublin; Round Hall Sweet and Maxwell, 2008), 28.

Delaney, Hilary, Judicial Review o f  Administrative Action: A Com parative Analysis, 2"“* edn 
(Dublin; Round Hall Sweet and Maxwell, 2008), 469,

Meadows v Minister fo r  Justice Equality and Law Reform  [2009] lESC 3.
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implied constitutional limitation of jurisdiction in all decision-making 
which affects rights or duties require, inter alia, that the decision
maker must not flagrantly reject or disregard fundamental reason or 
common sense in reaching his decision."

This test includes the implied constitutional limitation of jurisdiction o f all 
decision-making which affects rights and duties. Inter alia, the decision-maker 
should not disregard fundamental reason or common sense in reaching his or 
her decision. The constitutional limitation of jurisdiction arises inter alia from 
the duty of the courts to protect constitutional rights. When a decision-maker 
makes a decision which affects rights then, on reviewing the reasonableness of 
the decision: (a) the means must be rationally connected to the objective of the 
legislation and not arbitrary, unfair or based on irrational considerations; (b) 
the rights of the person must be impaired as little as possible; and (c) the effect 
on rights should be proportional to the objective.^^*

The concept of proportionality was also invoked successfully in Blehein v Minister 

fo r  Health and Children^^'^ in the context of a challenge to s 260 of the Mental 

Treatment Act 1945 (‘the 1945 Act’). In Blehein, Denham J in the Supreme Court had 

held that the restrictions imposed on the applicant’s right to litigate were, having had 

regard to the aim and purpose of the 1945 Act, disproportionate curtailments of his 

constitutional rights.

Hogan and Morgan, writing a decade prior to the Meadows and Blehein decisions, had 

highlighted the potential in the principle of proportionality in the context of cases that 

engage issues pertaining to Article 40.1 of the Constitution^"" and had pressed for its 

adoption in preference to the principle o f ‘administrative reasonableness’ on the basis 

that the proportionality principle provides for a more “structured, rational and 

objective analysis” of an impugned decision. '̂*^ The potential of this concept for the 

development of a heightened fonn of judicial review that may be of utility to litigants 

seeking to judicially review the reasonableness of decisions pertaining to the 

allocation of resources in the context of healthcare is discussed at §5.5.3 below.

M eadows v Minister fo r  Justice Equality and Law Reform  [2009] lESC 3, at § 51 (Denham J).
239

Blehein v Minister fo r  Health and Children [2008] lESC 40; [2009] 1 IR 275; [2008] 2 ILRM 401 
(Supreme Court, Denham J).

Blehein v Minister fo r  Health and Children [2008] lESC 40 (Supreme Court, Denham J); [2008] 2
ILRM 401; [2009] 1 IR 275, at 279. See the discussion at §§ 1.4.1 and 3.6 above.
241 .

Hogan, Gerard, and Morgan, David Gwynn, Administrative Law in Ireland, 3"̂ edn (Dublin: Round
Hall Sweet and M axwell, 1998), 126.
242 a

Hogan, Gerard, and Morgan, David Gwynn, Administrative Law in Ireland, 3'̂  edn (Dublin: Round
Hall Sweet and M axwell, 1998), 663.
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A review o f the publicly accessible Courts Services High Court litigation database^”̂  ̂

shows records o f thirteen judicial reviews taken to date in relation to the decisions of 

Mental Health Tribunals. In two cases -  S M  v. The M ental Health Commission, The 

Mental Health Tribunal and The Clinical Director o f  St. P atrick’s Hospital, Dublin; 

and The Attorney General and The Human Rights Commission^^'^ and EJW  (APUM) v 

Watters and Ors^'^^ declaratory relief was granted. In four cases -  Tully v Clinical 

D irector o f  St. John o f  G od’s Hospital and Anor^"^^ O ’Gorman v M ental Health
247 248Commission and Anor; Doran v Mental Health Tribunal and Anor; and Tully v 

M ental Health Commission and Anor^^*^ -  orders o f certiorari were made. Three cases 

-  Gleeson v Brannigan and Ors;^^^ Daly v Judge Buttimer and Ors’̂^^ and
252O ’Loughlin  v Clinical Director o f  St. P atrick’s University Hospital and Anor -  

were struck out and in O ’Connell v M ental Health Tribunaf'^^ the court refused to 

grant the relief sought. In the remaining three cases^^"  ̂ the proceedings are still 

pending.

In S.M.^^^ the applicant argued successfully that the order made by the Mental Health 

tribunal under section 15(3) o f the MHA 2001, renewing her compulsory detention 

for a period ‘not exceeding twelve m onths’, was not an order pennitted under the Act. 

The applicant was in the circumstance that her compulsory detention was under 

review for the third time, and her treating psychiatrist was applying for a third 

renewal o f the compulsory detention order. In that situation, the fonn prescribed by 

the Mental Health Commission for use by the MHT did not provide any option for the

Available through the Courts Services website <http://highcourtsearch.courts.ie/hcslive/cslogin> 
accessed 1 September 2010.

S.M. V. The Mental Health Commission, The Mental Health Tribunal and The Clinical D irector o f  
St. P a trick ’s Hospital, Dublin; and The Attorney General and The Human Rights Commission [2008] 
lEHC 441, [2008 No. 749 JR],

EJfV (APUM) V Watters and Ors [2008] lEHC 462.
Tully V Clinical D irector o f  St. John o f  G o d ’s H ospital and Anor (2009 / 618 JR).
O 'Gorman v Mental Health Commission and Anor (2008 / 226 JR).
Doran  v M ental Health Tribunal and Anor (2009 / 310 JR).
Tully V Mental Health Commission and Anor (2008 / 86 JR).
Gleeson v Brannigan and Ors (2008 / 620 JR).
D aly V Judge Buttimer and Ors (2008 / 197 JR).
O 'Loughlin v Clinical D irector o f  St. P atrick’s University H ospital and Anor (2010 / 653 JR).
O 'Connell v Mental Health Tribunal (2008 / 174 JR).
Ryan (APUM) v Brannigan and Ors (2007 / 814 JR); S v Mental Health Tribunal (2007 / 1562 JR); 

and Redmond (APUM) v Daly, Clinical D irector o f  St. Senan's Psychiatric H ospital and Ors (2007 / 
677 JR).

S.M. V. The Mental Health Commission, The Mental Health Tribunal and The Clinical D irector o f  
St. Patrick's Hospital, Dublin; and The Attorney General and The Human Rights Commission [2008] 
lEHC 441, [2 008 / 749 JR].

215



treating psychiatrist to apply for a detention other than one ‘not exceeding twelve 

months’. The applicant argued that this rendered the MHT’s decision arbitrary and 

disproportionate and that it was void for uncertainty and could not provide a 

legitimate basis for the deprivation of her liberty.

McMahon J agreed, holding that section 15 is required to be interpreted in such a 

manner as to maximise the benefit to the patient while minimising the degree of 

interference with her constitutional rights. Accordingly, compulsory detention under 

the Act should never be for a period longer than is necessary to achieve the purpose as 

set out under the Act (which McMahon J detennined to be “to protect the involuntary 

patient and to give him/her public assurance that an external monitoring mechanism 

exists to ensure that the involuntary patient is being properly cared for and
256treated.” ) As such, the Court held that the detention order as made was 

disproportionate to the aim of the detention as it did not perniit for a shorter detention 

than twelve months. The Court ordered that there was no legal basis for the Tribunal’s 

decision to renew the applicant’s compulsory detention, and accordingly made an 

order quashing that decision and ordering the applicant’s release. A stay of a period of 

four weeks was placed on this order, in which time the legislature passed amending 

legislation to facilitate the creation of fom s which would pennit applications for 

varying terans of detention.

One additional precedent is of interest in the context of actions taken under the MHA 

2001 that are amenable to judicial review. In EF v Clinical Director of St. Ita’s
258Hospital the applicant challenged the validity of her removal to the approved 

centre, and sought declarations: (a) that her removal to the mental hospital hospital 

was not effected in accordance with the procedures mandated under the MHA 2001; 

(b) that the decision by the clinical director of the hospital that her removal to hospital 

would be carried out by a third party was ultra vires the powers of the clinical director

S.M. V. The Mental Health Commission, The Mental Health Tribunal and The Clinical D irector o f  
St. Patrick's Hospital, Dublin; and The Attorney General and The Human Rights Commission  [2008] 
lEHC 441; [2009] IR 188,203.

See Mental Health Act 2008. McMahon J made reference to the amending legislation in his 
judgment in S.M. -  see S.M. v. The M ental Health Commission, The Mental Health Tribunal and The 
Clinical D irector o f  St. P a trick ’s Hospital, Dublin; and The Attorney General and The Human Rights 
Commission [2008] lEHC 441; [2009] IR 188, 213.

EF V Clinical D irector o f  St. Ita 's H ospital [2009] lEHC 253 (O ’Keeffe J).
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under the MHA 2001; and (c) that the manner in which the removal was effected 

violated her constitutional and ECHR rights to liberty, bodily integrity, and privacy, 

and was not effected with reasonable care or in accordance with law. The case 

revolved around the provision in s 13 (2) of the MHA 2001 that the clinical director 

of a mental hospital (or a consultant psychiatrist acting on his or her behalf) may, 

where a request is by the medical practitioner who is recommending the patient’s 

admission, “arrange for the removal of the person to the approved centre by members 

of staff of the approved c e n t r e . I n  the instant case, the clinical director had 

“outsource” the removal o f the applicant to the approved centre and the removal was 

effected by a private limited company which specialised in the provision of this 

service.^^° The applicant’s argument was that as the private limited company was not 

a ‘member of staff of the approved centre’, then her removal to the hospital was not 

done in accordance with the provisions of the Act and the decision of the clinical 

director to engage the private limited company to provide the service was ultra vires 

and therefore unlawful. O ’Keeffe J agreed with the applicant’s argument that the 

private limited company or its employees could not be considered members of staff of 

the approved centre and granted the declaratory relief sought.

3.9 Equali ty Claims

The right to equality enjoys explicit constitutional protection and may arise in the 

mental health context as an argument in relation to the standards of protection 

afforded to patients’ right to liberty or to autonomy (particularly in respect of 

protections around the right to refuse consent to treatment); or as an argument for the 

provision of entitlements in respect of service provision. Equality and non

discrimination arguments may also arise in the mental health context under the 

employment law protections which prohibit discrimination on the grounds of 

disability, including mental illness.

M ental Health Act 2001, s 13 (2).
“Outsource” is the term adopted by O ’K eeffe J in the judgm ent. See E F  v C lin ical D irec to r o f  St. 

h a 's  H osp ita l [2009] lEHC 253 (O ’K eeffe J), § 36.
See  for exam ple C roke  v Smith (No 2) (1998) 1 IR 101 (Suprem e Court); 27 and 31 July 1995, 

Unreported, High Court, Budd J; O 'D onoghue v M in ister f o r  H ealth  [1996] 2 IR 20 and Sinnott (a 
m inor su ing hv his m other an d  next fr ien d)  v M inister f o r  Education, Ireland  an d  the A ttorney G eneral 
[2000] lEHC 21; [2001] lESC  63; [2001] 2 IR 545.
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Article 40.1 of the Constitution provides as follows;

All citizens shall, as human persons, be held equal before the law.

This shall not be held to mean that the State shall not in its enactments have 
due regard to differences of capacity, physical and moral, and of social 
function.̂ ^^

The meaning of the equality provisions in the Constitution has been the subject of 

significant volumes of academic commentary. Hogan and White borrow Feldman’s 

categorisation of the international equality jurisprudence into process-focussed; 

outcome-focussed; ‘classical liberalism’ and ‘equality of opportunity’ approaches to
263equality, but the authors opine that the Irish jurisprudence is “remarkably 

underdeveloped” and that “debate about the differing conceptions of equality has, to a 

large extent, passed Article 40.1 by ...”^̂ ‘̂ In a similar vein, Doyle has written that the 

Irish courts, in scrutinising alleged anti-discriminatory actions, have adopted a focus 

on the process by which an impugned decision has been arrived at, rather than on the 

outcome of that impugned decision; and that the depth of investigation of the 

impugned process of decision-making has erred on the side of allowing a broad 

latitude rather than adopting a strict scrutiny approach.

Casey describes Article 40.1 as conferring no actual rights in itself, and states instead 

that Article 40.1 requires that such rights as are guaranteed, must be administered in 

an even-handed fashion.^^^ In other words, the equality guarantee does not promise 

absolute equality in all circumstances, but rather it prohibits arbitrary, unreasonable or 

unjust discrimination. The decision of Henchy J in Dillane v Attorney General, 

which concerned a differentiation between an ordinary common informer and a

B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 40.1.
Feldm an, D , C ivil L iberties an d  Human R ights in E nglan d an d  W ales, 2"'’ ed. (Oxford: Oxford  

U niveristy Press, 2002), 134.
Hogan, Gerard and Gerry W hyte, eds, J M  K e l lv ’s  The Irish C onstitu tion, 4 *  ed (Dublin: 

Butterworths, 1994), 1323-1324.
See  the analysis o f  constitutional equality and the argument for a new conceptualisation o f  

constitutional equality protections in D oyle, Oran J, C onstitu tional E quality  (Dublin: Thom son Round  
Hall, 2004).

Casey, J. C onstitu tional L aw  in Ireland, 3 ’̂'* edn. (Dublin: Round Hall Sw eet and M axw ell, 2000), 
450.

Casey, J. C onstitu tional L aw  in Ireland, 3̂ '̂  edn. (Dublin: Round Hall Sw eet and M axw ell, 2000), 
452.
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member o f An Garda Siochana in the matter o f an award o f costs, is illustrative in this 

regard:

When the State, whether directly by statute or mediately through the exercise 
of a delegated power o f subordinate legislation, makes a discrimination in 
favour of, or against, a person or a category o f persons, on the express or 
implied ground o f a difference in social function, the courts will not condemn 
such discrimination as being in breach o f Article 40.1 if  it is not arbitrary, or 
capricious, or otherwise not reasonably capable, when objectively viewed in
the light o f the social function involved, o f supporting the selection or

268classification complained of.

This formulation o f the threshold for breach o f the equality guarantee is the kemal of 

the courts’ ‘process focussed’ conception o f equality as described by Doyle.

In Murphy v Attorney General, a case challenging the provisions o f the Income Tax 

Act 1967, as they applied to married couples, Kenny J held that an inequality will not 

be set aside as unconstitutional “ . . . i f  any state o f facts exists which may reasonably 

justify it.”^̂  ̂ In other words, a differentiation may exist but once it is not 

‘unreasonable, unjust or arbitrary’ (having been given the greatest benefit o f the 

doubt), it will not fall foul of Article 40.1. The prohibition is on ‘invidious’ 

discrimination only, the problem therefore being that the definition o f ‘invidious’ is 

set at such a high threshold that the vast majority o f differentiations cannot hope to 

meet it. Casey has described Murphy as “the low-water mark o f the equality 

guarantee.” ’̂^

In People (DPP) v Quilligan and O ’Reilly (No. 3) Finlay, CJ affirmed that separating 

people into classifications for the purposes o f differential treatment is not o f itself 

offensive to Article 40.1.^^' In D raper v Attorney General, a case challenging the fact 

that the postal vote is given to members o f an Garda Siochana and members o f the 

Defence Forces but not to people with a disability, the Supreme Court held that, the 

State was entitled to decide that the cost and risk involved in extending the postal vote 

was excessive and that thus there was no violation o f the equality protection in Article

D illan e v A ttorney G eneral [1980] ILRM 167 (Suprem e Court), H enchy J, 169.
M urphy v A ttorney G enera! [1982] IR 241 (Suprem e Court), K enny J, 284.
C asey, J. C onstitu tional L aw  in Ireland, 3'̂ '* edn. (Dublin: Round Hall Sw eet and M axw ell, 2000), 

456,
P eop le  (D PP) V Q uilligan an d  O  'Reilly (No 3) [1993] 2 IR 205.
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'2n'2,40.1. Casey describes this as “another example of extraordinary deference to 

legislative judgment.”^̂  ̂ Similarly in State (Hartley) v Governor o f  Mountjoy Prison, 

(a case that Casey believes may be falling out of favour in more recent times^^" )̂ 

O ’Dalaigh, CJ held that:

A diversity of arrangements does not effect discrimination between citizens in
their legal rights. Their legal rights are the same in the same circumstances.
This in fact is equality before the law and not inequality.^’^

The idea espoused by these precedents, that once legal rights are the same within a 

particular group or class there can be no invidious discrimination, was seriously 

questioned in the Supreme Court of Canada in Andrews v Law Society o f  British 

Columbia}^^ McIntyre, J in that case described the ‘similarly situated test’ as 

“seriously deficient in that it excludes any consideration of the nature o f the law.” ’̂^

In the arena of mental health law, in State (H) v Daly^’’̂  the applicant had been found 

of unsound mind and transferred to the Central Mental Hospital until such time as he 

made a recovery from his condition. He argued that the provisions authorising the 

Minister for Justice to send an Inspector to examine any mental health patient, which 

required the Inspector to report on the legality of the detention of non Central Mental 

Hospital patients but did not require such a report on Central Mental Hospital 

patients, violated Article 40.1. Finlay, P held that while the Inspector was not 

‘required’ to report on the legality of a Central Mental Hospital patient’s detention, he 

could still do so if he wished, and that further the President of the High Court could 

direct the Inspector to examine the legality of a Central Mental Hospital patient’s 

detention. Accordingly Finlay, P held that the discrimination in the legislation 

affected ‘nothing of substance’^̂  ̂and as such did not breach Article 40.1.

" D ra p er  v A ttorney G eneral [1984] IR 211.
C asey, J. C onstitu tional L aw  in Ireland, 3'̂ '* edn. (Dublin: Round Hall Sw eet and M axw ell, 2000), 

466.
Casey, J. C onstitu tional L aw  in Ireland, 3'̂ '' edn. (Dublin; Round Hall Sw eet and M axw ell, 2000),

469.
State (H artley) v G overnor o f  M ountjoy P rison , Unreported, Supreme Court, 21 D ecem ber 1967, 

(O ’Dalaigh, CJ).
A ndrew s v L aw  Society o f  British C olum bia  (1989) 56 D LR  (4th) 1.
A ndrew s v L aw  S ociety  o f  B ritish C olum bia  (1989) 56 DLR (4th) 1, 11-12.
State (H) V D a ly  [1977] IR 90 (Finlay P).
C asey, J. C onstitu tional L aw  in Ireland, 3'̂ '' edn. (Dublin; Round Hall Sw eet and M axw ell, 2000),

470.
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In Re a Ward o f  Court (No. the Supreme Court considered the question of

whether a person could lose their rights to privacy and self-detennination by virtue of

incapacity, and held that to find such a loss of rights to be pennissible would amount
281to an unjustified restriction of the Article 40.1 right to equality.

3 .10  Affirmative Rights Claims

The final type of rights claim that may arise in mental health cases are claims based 

on arguments for entitlements. A number of these types of rights claims have been 

brought in the past decade, utilising the constitutionally protected right to education to 

argue that the provision of certain mental health treatments or services are essential to 

the ability of the claimant to participate in education. Further claims utilising the right 

to education to argue that the provision of education is an essential component in the 

claimant's mental health treatment needs have been advanced, and claims that the 

failure to provide education (either to a minor, or to an adult who argues that by virtue 

of their mental disability they require ongoing educational services) is detrimental to 

their mental health to a degree sufficient to amount to a violation of human rights, 

have also been brought.

Claims that mount an argument for a constitutional entitlement to the provision of a 

particular service have been advanced in the Irish courts in respect of health services 

and education, usually within the one set of proceedings. These proceedings have 

utilised the constitutionally protected right to education to argue that the provision of 

certain mental health treatments or services are essential to enable a minor applicant 

(being a person under the age of 18) to participate in education, or to argue that the 

provision of education is an essential part of the necessary services required to secure 

the applicant's mental health treatment needs. A number of cases have also sought to

a W ard o f  C ourt (N o 2) (1996) 2 IR 79.
Re a W ard o f  C ourt (N o 2) (1996) 2 IR 79, 434 (O ’Flaherty J). See  also the judgm ents o f  Denham  J 

and Ham ilton CJ.
See  for exam ple O 'R eilly  an d  O rs v L im erick C orporation  [1989] ILRM 181; O 'D onoghue  v 

M in ister fo r  H ealth  [1996] 2 IR 20 and Sinnott (a m inor su ing by his m other an d  next fr ien d ) v 
M inister f o r  E ducation, Ire lan d  an d  the A ttorney G en era l [2000] lEH C 21; [2001] lESC  63; [2001] 2 
IR 545.
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utilise the right to property in the fonn of a right to housing in order to secure a better 

standard o f health for claimants who argue that their current housing situation is 

detrimental to their health to an extent that amounts to a violation of their 

constitutional right to bodily integrity.

3.10.1 Health

The right to education, and its unique position in the Irish Constitution as a justiciable 

socio-economic right, is discussed below. This section discusses the attempts that 

have been made by litigants in Ireland to secure pronouncements that other socio

economic rights, the rights to housing and to health in particular, are justiciable before 

the courts.

In O ’Reilly v Limerick Corporation^^^ the applicant family, who were members o f the 

travelling community, sought to compel the respondent local authority to provide 

them with housing within their local authority halting site, in the form of a serviced 

halting site stand for their mobile home. They submitted that this obligation arose out 

of the provisions of the Housing Act 1966, and that the failure on the part of the 

Oireachtas to comply with it had resulted in a violation of their constitutional rights. 

Costello, J in the High Court dismissed the applicants’ claim on the ground that their 

petition was non-justiciable. The court held that the applicants’ petition was in effect 

asking the court to engage in an act of distributive justice, and that distributive as 

opposed to commutative justice is exclusively the domain of the government. 

Accordingly, for the court to grant the orders sought would be for the court to engage 

in a function properly reserved to the government and would infringe on the principle 

of the separation of powers.

In FN  V Minister fo r  Educatior?^"^ Geoghegan J in the High Court held that a child has 

a right under Article 40.3 as against its parents (and hence as against the State where 

the parents fail in their duty), to be fed, to be reared and educated, and to have the 

opportunity o f working and realising his or her full personality and dignity as a

O ’R eilly  an d  O rs v  L im erick  C orporation  [1989] ILRM 181.
F.N. V M inister f o r  E ducation  [ 1995] 1 IR 509 (G eoghegan J) (H igh Court).
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human being. Geoghegan, J based this judgment on the earlier decision in G v 

Bord Uchtdla and concluded that the State in this instance has a constitutional 

obligation to establish suitable arrangements for the treatment o f troubled youngsters 

as soon as reasonably practicable, and that it was within the power of the courts to 

make mandatory orders compelling the State to perfonn this obligation.

286 I 287The Sinnott v Minister fo r  Education-, O ’Donoghue v Minister fo r  Health', and 

TD V Minister fo r  Education^^^ cases are also discussed below in relation to the 

constitutional right to a free “primary” education. The applicants in these cases had 

put forward the argument that consequent upon their intellectual, physical, or mental 

disabilities, they would remain in need of education as young adults and perhaps 

throughout their lives, in order that they could maintain a basic standard of living and 

of good health. Following the reasoning of Costello J in O ’Reilly v Limerick 

Corporation^^^ the Supreme Court held that to make orders requiring the provision of 

education beyond the cut-off point decided by the government as to what constitutes 

‘primary’ education, would be to engage the courts in an inappropriate exercise of an 

executive function. The court pronounced itself to be cognisable only o f education 

claims coming within the realm of ‘primary education’ as defined by the government, 

and found all claims falling outside of that ambit to be non-justiciable.

The decision in NWHB v HW  & also addresses the question o f the justiciability

of claims relating to the provision of services designed to maximise good health. 

Murphy J obiter stated that there are no express provisions of the Constitution 

cognisable by the courts which require the State to provide medical services or social 

welfare of any kind for any of its c itiz en s .H ard im a n  J gave a detailed explanation 

of his reasons for holding that a claim seeking to compel the State to provide

G v A n  B ord  Uchtdla  [1980] IR 32.
Sinnott (a m inor suing by his m other an d  next fr ien d ) v M in ister fo r  Education, Ire lan d  an d  the 

A ttorn ey G eneral [2000] lEHC 21; [2001] lESC 63; [2001] 2 IR 545.
O 'D onoghue v  M inister f o r  H ealth  [1996] 2 IR 20.

288 J  m inor suing by his m other an d  next fr ie n d  M .D .) v M inister f o r  Education, Ire lan d  an d  the 
A ttorn ey G eneral, the E astern H ealth  B oard  an d  by  O rder o f  the M in ister f o r  H ealth  an d  Children  
[2001] lESC 101; [2001] 4 IR 259.

O 'Reilly an d  O rs v L im erick C orporation  [1989] ILRM 181.
^ ^ °N W H B vH W &  Cf V[ 200 l ]  3 IR 622.

NW H B v H W & C W  [2001] 3 IR 622, 729.
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particular medical treatments, tests or services could not be cognisable before the 

courts in Ireland;

The legislature, and not the courts, are in the best position to judge whether 
such an innovation is necessary, proportionate or desirable, whether there are 
countervailing considerations of a social or medical nature or otherwise; 
whether there exists sufficient consensus in the community to make legislation 
feasible or desirable and many other relevant considerations. Compulsory 
medical diagnosis or treatment in any form is, for the reasons identified in the 
judgment of the learned Chief Justice, a topic regarded with some unease 
throughout the civilised world. The degree to which this unease should be 
recognised, whether precautions can be taken to allay legitimate fears, and the 
fundamental question of whether the imperative behind the P.K.U. test or any 
other test is sufficient to justify coercion, are all matters best addressed 
legislatively. As McCarthy J. said in a completely different context in Russell 
V. Fanning [1988] I.R. 505 at p. 554:-

I question how a court detennines (a) a question of national policy; (b) 
what is the decision on it; (c) whether or not that decision is that of the 
people; (d) how did the people decide such a question; (e) how the 
requirements of the common good were taken into account.

Moreover, if and when the legislature decides to introduce legislation of the 
relevant kind it will be for the courts to detennine, if the occasion arises, 
whether such legislation is consistent with the provisions of the Constitution. 
If the court is called upon to make this decision, it will have the benefit of 
evidence and argument on a specific provision, probably in circumstances 
where the parties are more on a footing of equality from the point of view of 
resources than the present plaintiff and defendants. If the court itself imposed 
a novel obligation, the constitutionally envisaged arrangement whereby one 
organ of government makes law and another decides on its constitutionality, 
would be inhibited in its operation.^^^

Costello J ’s decision in O ’Reilly v Limerick Corporation^^^ has been cited in most of 

the subsequent decisions dealing with the justiciability of socio-economic rights 

claims. A decade after that decision Costello J may be considered to have reversed his 

position. In O ’Brien v Wicklow Urban District Councif''^'^ the applicants presented the 

same claim as had the applicants in O ’Reilly. This time, however, Costello J held that 

the State did owe a duty to members of the travelling community living in an 

unauthorised and unserviced halting sites. The duty owed was to provide serviced 

halting sites, on the grounds that the failure to do so infringed the applicants’

NW HB v H W & C W  [2001 ] 3 IR 622, 762.
O ’R eilly  an d  O rs v L im erick  C orporation  [1989] ILRM 181.
O 'B rien  v W icklow U rban D istr ic t Council, Unreported, H igh Court, 10 June 1994 (C ostello J).
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constitutional right to bodily integrity. In this way the judge found a means through 

the infringement of a civil and political right (the right to bodily integrity) to mandate 

the provision of a socio-economic right (housing). Costello J was cognisant of the fact 

that this decision was likely to be perceived as a reversal of his earlier stance:

I don’t think it is necessary to say whether I am now expressing a different 
view to the one which I expressed in the case of O ’Reilly and Ors. v Limerick 
Corporation. In that case I was not considering the terms of Section 13 of the 
[Housing Act 1988]. Even, however, if the view which I am now expressing 
represents a change of views on my part, then I accept that my views have
changed... I accept the argument that the plaintiffs have a constitutional right
to bodily integrity which is being infringed by the conditions under which they 
are living.

No comparable reversal in the area of health care, whereby a court has accepted that

compulsory orders could be made against the State if conditions in the public

provision of health services infringe a person’s constitutionally protected civil and 

political rights, has as yet taken place.

3.10.2 Education

The remaining two rights recognised in this ‘fundamental rights’ section of the Irish 

Constitution are somewhat unique to Ireland. Article 41 recognises the family as the 

fundamental and primary unit of society and as being therefore protected;^^^ and 

Article 45 recognises the existence of a duty on the part of the State to provide for
'?07free primary education.

Article 41.1 provides:

1. The State recognises the Family as the natural primary and fundamental unit 
group of Society, and as a moral institution possession inalienable and 
imprescriptible rights, antecedent and superior to all positive law.

O 'Brien v W icklow Urban D istr ic t Council, Unreported, High Court, 10 June 1994 (C ostello  J), 3-4. 
B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), A rticle 41.
B unreacht na hEireann 1937  (Dublin; Governm ent Publications O ffice), A rticle 45. On the right to 

education in Irish law generally, see Farry, M ichael, E ducation a n d  the Constitu tion  (Dublin: Round 
Hall Sw eet and M axw ell, 1996); O ’M ahony, Conor, E du cational R ights in Irish L aw  (Dublin: 
Thom son Round Hall, 2006); and G lendenning, Dym pna, E ducation  a n d  the L aw  (Dublin: 
Butterworths, 1999).
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2. The State, therefore, guarantees to protect the Family in its constitution and 
authority, as the necessary basis o f social order and as indispensible to the 
welfare o f the Nation and the State.

70SThe facts o f NWHB  v H W  & CW  have been given in detail already. As noted above, 

the Supreme Court in this case upheld the High Court ruling that this was not such an 

exceptional case as would require State to intervene and usurp the rights o f the family 

in order to protect the child’s constitutional rights. Such a usurpation o f the paternal 

function could only occur in circumstances o f a parental failing for physical or moral 

reasons in their duties. Murphy J stated that;

In relation to the education o f their children the relationship between the State 
and the family is clearly and expressly dealt with in Article 42. The 
corresponding rights and duties o f  the State in relation to matters o f general 
medical welfare are unenumerated and ill defined but the subsidiarity o f the 
State to the parents is clearly established. Clearly, it would be incorrect to 
suggest that the State could, or should, intervene merely because by doing so it 
could advance significantly the material interests o f a child. If  such a crude 
test were permitted then children o f less well off parents might be given 
readily in fosterage to others who, it could be demonstrated, had the capacity 
to advance the material and, even, moral welfare o f the child.

Article 42 recognises the family as the primary educator o f the family and mandates 

that the State shall further provide for a right to a minimum level o f education. The 

right to education is o f a socio-economic character, and by its insertion in the 

‘fundamental rights’ portion o f the text, the right to education is arguably elevated in 

the Irish Constitution to a level o f protection generally not afforded to a socio

economic right. It remains however a matter o f interpretation whether this placement 

o f the socio-economic right to education within the ‘civil and political rights segment’ 

o f the Constitution in fact amounts to an elevation o f that right to the status o f a 

justiciable enumerated right.

Conor O ’Mahony has described the right to education as “one o f the most 

fundamental o f all human rights” and as “a prerequisite to the exercise of many other

‘̂̂ ^N W H BvH W &  CW  [2001] 3 IR 622.
North Western Health Board v HW  & CW  [2001] 3 IR 622, 732.
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human rights” in the sense that if  people are not aware o f rights that they have then 

they cannot avail o f them.^°° Article 42.4 o f the Constitution provides:

The State shall provide for free primary education and shall endeavour to 
supplement and give reasonable private aid to private and corporate education 
initiative, and, when the public good requires it, provide for other educational 
facilities or institutions with due regard, however, for the rights o f parents, 
especially in the matter o f religious and moral freedom.

In a number o f cases applicants have attempted to mount an argument for the 

recognition o f a constitutional right to certain health services where those health 

services are necessary to enable a child -  or an adult with a disability -  to avail o f the 

right to education in Article 42.4. These cases frequently involve families seeking to 

compel the State to provide certain particular models o f education that incoiporate 

significant components considered to the State to be health services. O f particular 

contention has been the Applied Behavioural Analysis model o f education for 

children with autism, which parents have sought to compel the State to provide on an 

exclusive basis, to the exclusion o f the State’s preferred programmes o f education.

The Supreme Court pronounced authoritatively on these questions in O ’Donoghue v
301 302Minister fo r  Education', Sinnott v Minister fo r  Education', and T.D. v Minister fo r  

Education & Ors^^^ All three o f these cases concerned the provision o f specialised 

education services for children or young adults with special educational needs. The 

applicants had put forward the argument that consequent upon their intellectual, 

physical, or mental disabilities, they would remain in need o f education as young 

adults and perhaps throughout their lives, in order that they could maintain a basic 

standard o f living and o f good health but the Supreme Court rejected this argument as 

non-justiciable. In all three cases the court held that the right to provision for 

education extends only so far as a primary level education, and further that a primary 

education ends once a child attains the age o f eighteen years, irrespective o f the level 

o f education then attained.

O’Mahony, Conor, Educational Rights in Irish Law  (Dublin: Thomson Round Hall, 2006), § 2.05.
O ’Donoghue v Minister fo r  Health [1996] 2 IR 20.
Sinnott (a minor suing by his mother and next friend) v Minister fo r  Education, Ireland and the 

Attorney General [2000] lEHC 21; [2001] lESC 63; [2001] 2 IR 545.
T.D. (a minor suing by his mother and next frien d  M.D.) v Minister fo r  Education, Ireland and the 

Attorney General, the Eastern Health Board and by Order o f  the Minister fo r  Health and Children 
[2001] lESC 101; [2001] 4 IR 259.
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These cases have been the subject o f significant academic c r i t i c i s m .O ’Mahony has 

cited the recognition o f the lifelong dimension to the right to education in the 

international human rights documents^*^^ and contrasted this unfavourably with the 

more restrictive approach taken in the Irish constitutional jurisprudence.^'’̂  Michael 

Farry^*’  ̂ notes the failure in O ’D  v Minister fo r  Health to take account o f the 

comparable entitlement argument put forward in The State (C) v Frawley, in which 

the State’s obligation to provide specialised medical services was considered.^^* By 

contrast, in F N  v Minister fo r  Education the decision in Frawley was considered, and 

the obligation to provide the services sought was upheld.^®^

Dympna Glendenning has described Ireland’s protections around the right to 

education as having seen “remarkable progress” in the twilight o f the twentieth 

cen tu ry .^ H o w ev er, she also points out that Ireland’s human rights record falls “well 

short o f international standards” in respect o f the rights o f people with disability and 

in particular those with severe and profound disabilities.^"

The effects o f the efforts to litigate affirmative constitutional rights claims to 

education and to health are discussed in more detail at § 5.5 below. In particular, the 

possibility o f the utilisation o f an increased decrease of judicial scrutiny o f the 

reasonableness o f resource allocation decisions is considered as an alternative means

See for exam ple Ring, Mary Ellen, “A Right to an Education” (1997) 2 (6) B ar R eview  219; 
O ’Halloran, Barry, “Another brick in the w all?”(2000) 94  (9) L aw  Socie ty  G azette  14; Craig, E. and 
Lundy, L., “Education Rights in the B ill o f  R ights” (2001) 52 N orthern  Ire lan d  L aw  Q uarterly  325; 
Quinlivan, Shivaun and K eys, M ary, “O fficial Indifference and Persistent Procrastination; An A nalysis 
o f  Sinnott” (2002) 2(2) Ju d ic ia l S tudies Institu te Journal 163; O ’M ahony, Conor, “Education, 
R em edies and the Separation o f  Pow ers” (2002) 24 D ublin  U n iversity L aw  Journal 57; Fergus W. 
Ryan, Fergus W ., “D isability and the Right to Education; D efin ing the Constitutional ‘C hild’” (2002) 
24 D ublin  U niversity L aw  Journal 96; O ’M ahony, Conor, “A N ew  Slant on Education R ights and 
Mandatory Injunctions?” (2005) 27 D ublin  U niversity L aw  Journal 363; O ’M ahony, Conor, “The 
Right to Education and "Constitutionally Appropriate" Provision” (2006) 28 D ublin  U niversity L aw  
Journal 422; and Flynn, Eilionoir, “Ireland's com pliance with the C onvention on the Rights o f  Persons 
with D isabilities; Towards a R ights-based Approach for Legal Reform ” (2009) 31 D ublin  U niversity  
L aw  Journal 357.

O ’M ahony, Conor, E ducational R ights in Irish L aw  (Dublin; Thom son Round H all, 2006), §§ 6 .04- 
6.09.

O ’M ahony, Conor, E ducational R ights in Irish L aw  (Dublin; Thom son Round H all, 2006), §§ 6 .73- 
6.79.

Farry, M ichael, E ducation  an d  the C onstitu tion  (Dublin; Round Hall Sw eet and M axw ell, 1996), 41.
The S tate (C) v F raw ley  [1976] IR 365. See the discussion at § 5 .3 .2  above.
F N  V M in ister f o r  E ducation  [1995] 1 IR 509, G eoghegan J. (H igh Court).
Glendenning, Dym pna, Education  an d  the L aw  (Dublin; Butterworths, 1999), 275.
Glendenning, Dym pna, E ducation an d  the L aw  (Dublin; Butterworths, 1999), 275.

228



to achieve the results as yet unsuccessfully sought by the affirmative rights claims 

litigation.

Conclusion

In this Chapter the different types o f constitutional rights arguments that are o f 

importance to mental health service users have been identified as involving seven 

specific types o f rights claims: dignity claims (including right to life claims); liberty 

claims; autonomy, bodily integrity and privacy claims and freedom from torture and 

inhuman and degrading treatment and punishment claims; fair procedures claims; 

equality claims; and entitlement (to health or to education) claims.

An account has been provided o f  the ways in which these rights are established 

further how those rights are then protected, vindicated or limited by decisions and 

judgments made in the Irish courts, regarding the constitutional aspects o f mental 

health claims.

The constitutional jurisprudence on these issues provides a clear picture o f the vision 

held by the judiciary in Ireland o f the scope o f constitutional human rights protections 

in the area o f mental health. In Chapter 2 the scope o f the human rights protections 

envisaged by the international human rights instruments in the area o f mental health 

was evaluated. In Chapter 5, the degree to which the Irish constitutional protections 

tally with the international human rights framework’s expectations o f rights 

protections in the area o f mental health is assessed.

In the next chapter, a comparative study is undertaken. Two jurisdictions are chosen 

for analysis. The first, England, does not have a constitutional human rights 

framework but which shares a virtually identical set o f international human rights 

obligations and a shared legal heritage with Ireland. The second. South Africa, is not a 

party to the ECHR and as such does not share in full Ireland’s international human 

rights obligations, but, importantly, does have a constitutional bill o f rights, which 

interestingly provides for a justiciable right to access to health care.
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4 .  COM PARATIVE ANALYSIS OF H U M A N  RIGHTS A N D  

MENTAL HEALTH LAW: IRELAND, ENGLAND, A N D  SO U TH  

AFRICA

Introduction

In this Chapter a comparative account is given o f the approaches taken by different 

jurisdictions to the adoption o f international human rights norms in the area o f mental 

health regulation. The move towards the adoption o f  a human rights approach to 

mental health regulation has occurred on both the global scale, at the United Nations 

level; and on a regional scale within Europe, through the jurisprudence o f  the 

European Court of Human Rights.

A comparative analysis o f how other countries have approached this task is a useful 

device for this work to adopt in order to provide additional context for the audit 

perfom ed  in Chapter 5 o f Ireland’s efforts at adopting a human rights regime in this 

area.

O f course, there are many countries whose legal systems would be o f interest to this 

work as comparator jurisdictions. Former Commonwealth countries such as Canada, 

Australia and India, share some degree o f legal history with Ireland as a result of a 

shared experience o f colonisation by England, and generally like Ireland have a 

constitutional document that protects human rights. Indeed, Canada has, like Ireland, 

seen a certain amount o f litigation seeking the recognition o f a justiciable right to 

health as a corollary o f another right such as equality.' The continental European 

countries share Ireland’s ratification o f the European Convention on Human Rights,

' For an analysis o f the limited degree o f success o f  this litigation in Canada, see  Friesen, Tamara, “The 
Right to Health Care” (2001) 9 Health Law Journal 205. On the Canadian mental health law regime in 
general, see Kaiser, H. Archibald, “Canadian Mental Health Law: The Slow Process o f  Redirecting the 
Ship o f  State” (2009) 17(1) Health Law Journal 139, and Gordon, Robert M., and Verdun-Jones, 
Simon, N., “2. Impact o f  the Canadian Charter o f  Rights and Freedoms upon Canadian Mental Health 
Law: The Dawn o f a New Era o f  Business as Usual” (1986) 14 Law, Medicine and Health Care 190.
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but unlike Ireland have a completely different legal heritage in that they have a 

civilian or Roman law derived legal system, and thus they approach the absorption of 

human rights principles into their legal systems in an entirely different manner. 

However, a comparative analysis o f the mental health systems o f all o f the countries 

with which Ireland shares some influences or legal history is beyond the scope o f this 

work. The countries that have been chosen as o f most interest for comparative 

analysis are England and South Africa; England for its unique close legal history with 

Ireland and its shared experience o f incorporation o f the European Convention on 

Human Rights into a dualist common law legal system; and South Africa for its 

unusual constitutional protection for a justiciable right to health care, together with a 

new mental health law regime adopted at virtually the same moment as Ireland’s 

recent mental health law refonns.

4.1 England

England shares a common law heritage with Ireland, and like Ireland does not 

recognise a justiciable right to health. England also shares Ireland’s membership o f 

the Council o f Europe making both jurisdictions subject to the European Convention 

on Human Rights (ECHR) and subject to the jurisprudence o f the European Court of 

Human Rights (ECtHR). In this respect England and the continental European 

countries have much in common in terms o f comparisons with Ireland. However, the 

shared common law heritage that exists between Ireland and England (and in some 

instances, such as the surviving wardship regime in Ireland, even extends to a shared 

statutory framework) makes direct comparisons between the impact o f the ECHR on 

mental health regulation in the two countries uniquely illuminative.

 ̂ On the approach taken to the incorporation o f  international human rights norms into mental health 
law  in various jurisdictions globally , see  Gostin, Lawrence O. and Gable, Lance, “The Human Rights 
o f  Persons with Mental D isabilities: A  Global Perspective on the A pplication o f  Human Rights 
Principles to Mental Health” (2004) 63(1) M aryland  L aw  R eview  20 and Rosenthal, Eric, and 
Sundram, Clarence J., “International Human Rights in Mental Health L egislation” (2002) 21 N ew  York 
L aw  School Journal o f  In ternational an d  C om parative L aw  469. For a comparative analysis o f  the 
com pulsory civ il comm ittal provisions in the mental health law s o f  nine different European countries, 
see  Legamaate, John, “Involuntary A dm ission to a Psychiatric Hospital: R ecent European 
D evelopm ents” (1995) 2 E uropean Journal o f  H ealth  L aw  15. See  also Dressing, Harald, and Salize, 
Hans Joachim , “Compulsory adm ission o f  mentally ill patients in European U nion M ember States” 
(2004) 39 (10) Socia l P sych ia try  an d  P sych ia tric  E p idem iology 191.
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Notably, England does not have a written constitution and this is a point of divergence 

in the English legal system and the Irish system. The Human Rights Act 1998 

incorporates the ECHR into English law at a domestic level, and mandates that the 

courts must interpret domestic law “so far as it is possible to do so” in such a fashion 

as to ensure compliance with the Convention.^ The courts are also required to ‘take 

into account’ the jurisprudence of the ECtHR but are not bound to follow it."* Where 

statutory provisions cannot be rendered compatible with the Convention, the higher 

courts have a discretion to issue a declaration of incompatibility^ following which it is 

open to parliament (but not mandated) to amend the offending law.

Mental health regulation in England^ is provided by three pieces of legislation: the 

Mental Health Act 1983,^ the Mental Capacity Act 2005,* and the Mental Health Act 

2007^ which is an amending enactment that heavily modifies both the 1983 and the 

2005 Acts. England also utilises the Mental Capacity Act Deprivation of Liberty 

Safeguards to augment the provisions in the Mental Capacity Act 2005.

As was noted at § 1.3.3 above, England has refonned its wardship regime and the 

2005 Act as amended by the 2007 Act introduced new measures providing for 

guardianship, advance directives, and a new system regulating the provision of 

medical treatment to patients lacking capacity. This new system for capacity and 

guardianship is discussed first below, followed by an outline of the mental health law 

regime which will follow the same structure as that adopted in Chapter 1 for the 

discussion of the contemporary law on mental health in Ireland. An account will be

 ̂ Human Rights A ct 1998 (England), s 3(1). See  W adham, John, Edmundson, Anna, and M ountfield, 
H elen, B lackstone's G uide to the Human R ights A ct 1998  (Oxford; Oxford U niversity Press, 2003) and 
Feldman, D avid, C ivil L iberties in E ngland an d  W ales 2nd edn. (Oxford: Oxford U niversity Press, 
2002), Chapter 4. On the impact o f  the Human Rights A ct 1998 (England) on mental health law
specifically , see  B ow en , Paul, “Is this a R evolution? The impact o f  the Human Rights A ct on Mental
Health Law ” (2004) February Journal o f  M ental H ealth  L aw  27 and Hale, Brenda, “The Human Rights 
Act and M ental Health Law; Has it Helped?” (2007) M ay Journal o f  M ental H ealth  L aw  7.

Human Rights A ct 1998 (England), s 2.
 ̂ Human R ights A ct 1998 (England), s 4.
 ̂ For a more detailed account o f  mental health law regulation in England, see  Bartlett, Peter and 

Sandland, Ralph, M ental H ealth  Law : P o licy  an d  P rac tice  3 ’̂“' ed. (Oxford: Oxford U niversity Press, 
2007).
 ̂ Mental Health Act 1983 (C. 20) (England), See  also R eference G uide to the M ental H ealth  A ct 1983  

(London; The Stationery O ffice Limited, 2008).
* M ental Capacity A ct 2005 (C. 9) (England). See  also M ental C apacity  A c t 2005: E xplanatory N otes  
(London; The Stationery O ffice Limited, 2005).
* Mental Health A ct 2007  (C. 12) (England). See  also M ental H ealth  A ct 2007: E xplanatory N otes  
(London; The Stationery O ffice Limited, 2007).
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given here o f  three key aspects o f the provisions in the English mental health regime, 

and a comparative analysis o f these provisions compared with their Irish equivalents 

will be undertaken. The three key areas chosen for analysis are:

1. The provisions regulating compulsory admission to a mental hospital;

2. The mechanisms by which reviews o f  compulsory admission and detention are 

conducted; and

3. The regulation o f the administration o f mental health treatments, particularly 

the administration o f treatment without a patient’s consent.

4 .1 .1  Capacity and Guardianship in England

The Mental Capacity Act 2005 (hereafter ‘the 2005 A ct’) has been in force in 

England since 1 October 2007.'° It introduced a modem system o f guardianship to 

replace the wardship regime previously in place. The wardship regime was intended 

to deal with situations where decisions were required to be made on behalf o f adults 

who did not have the requisite capacity to make those decisions, but its provisions had 

come to be seen as outmoded and no longer suitable for use in a legal system that had 

adopted a human rights approach to issues around legal rights generally and to 

capacity specifically." The 2005 Act also introduced measures to regulate advance 

directives and give them force o f law in England for the first time. The 2005 Act 

replaced the entirety o f Part 7 o f the 1983 Act, which had dealt with the management 

o f the property and affairs o f mental patients.'^ It also established a reconstituted 

Court of Protection to replace the previous Court o f Protection, which had operated as 

an office o f the Supreme Court in a similar fashion to how the Office o f the Wards of 

Court functions in Ireland.

The 2005 Act is o f particular interest to this work as Ireland continues to operate a 

wardship system that is very similar to the system that operated in England prior to

M ental Capacity Act 2005 (C om m encem ent N o. I) Order 2006 (England).
" See  for exam ple the detailed critique in Bartlett, Peter, and Sandland, Ralph, M ental H ealth  Law: 
P o licy  and P ractice, 2"“* ed. (Oxford: Oxford U niversity Press, 2003), 599-615.

Mental Health Act 1983 (England), sections 93-113, repealed by Mental Capacity A ct 2005  
(England), sch 7.
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2007. The Law Refonn Commission in Ireland in 2006 recommended significant 

reform o f the Irish wardship system'^ and the proposed new guardianship and 

advance directives provisions bear many similarities to the new English system.''*

The 2005 Act is not confined in its application to people with mental illness and it 

applies to anyone who has lost legal capacity to make decisions, whether that is a 

result o f dementia, a brain injury, or an intellectual disability.'^ For the purposes o f 

this work, the focus will be on its application to people who lose capacity -  

temporarily or pennanently -  as a result o f the effects o f mental illness. The 2005 Act 

commences with a statement o f principles applicable to all actions done under the 

provisions o f the Act, the most important o f which may be said to be (a) that the Act 

operates at all times on the basis o f a presumption that a person has capacity; (b) that 

all acts done under the Act are to be done in the best interests o f the person who has 

lost capacity; and (c) that before any act is done under the legislation, consideration 

must be given to whether the same outcome can be achieved through the use of 

another mechanism which would be less restrictive o f the person's rights and freedom 

o f action.'^

Denzil Lush has emphasised the human rights foundations o f these principles, and 

their starting premise that everyone is “entirely autonomous” and that a “paternalistic 

intervention is only justified when all practicable steps to help a person made a 

decision have been taken without success..

The presumption o f capacity and the requirement to take ‘all practicable steps’ to 

maximise a person’s capacity are o f vital importance in the context o f a human rights

Law Reform Commssion, Report: Vulnerable Adults and the Law  (LRC 83 -  2006) (Dublin: Law 
Reform Commission, 2006).

These proposals have met with approval in some quarters -  see  for example Donnelly, Mary, 
“Legislating for Incapacity: Developing a Rights-Based Framework” (2008) 30 Dublin University Law  
Journal 395 -  but have also been criticised as an unnecessary jettisoning o f  the wardship framework 
which it is agued is capable o f  modernisation and does not require complete dismantling -  see O ’Neill, 
Anne-Marie, Wards o f  Court in Ireland {DvbVm: Bloomsbury Professional, 2005), 206-208.

See Mental Capacity Act 2005: Explanatory Notes (London: The Stationery Office Limited, 2005),
1 .

Mental Capacity Act 2005 (England), s I. For some analysis o f  the guiding principles as enacted, see 
Daw, Rowena, “The Mental Health Act 2007: The Defeat o f  an Ideal” (2007) November Journal o f  
Mental Health Law  131, 133.

Lush, Denzil, “The Mental Capacity Act and the new Court o f  Protection” (2005) May Journal o f  
Mental Health Law  31, 34.
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approach to capacity, and are described by Gordon Ashton as part of the ‘bringing 

home’ of human rights by the Human Rights Act 1998.'^ The Act requires that any 

interference with a person’s capacity and with their freedom to make decisions even

where those decisions might be considered unwise should be minimised.'^ The Act
20applies to both pennanent and temporary losses o f capacity, and defines capacity in 

relation to a person’s ability to make a particular decision at a particular time, rather 

than on the basis of an abstract ability to make decisions generally:

2.— (1) For the purposes o f this Act, a person lacks capacity in relation to a 
matter if at the material time he is unable to make a decision for himself in 
relation to the matter because of an impairment of, or a disturbance in the 
functioning of, the mind or brain?'

This definition adopts the functional model of capacity (whereby evaluations of 

capacity are on a function-by-function basis, and a finding that a person lacks 

capacity in relation to one type of decision does not result in a loss of legal capacity to 

make all decisions) rather than on the status model (where a finding that a person 

lacks capacity resulted in a total loss of legal capacity) that was used in the earlier 

capacity reg im e .S ec tio n  3 of the 2005 Act, which defines an inability to make a 

decision, reinforces the functional approach to capacity in the Act;

3.— (1) For the purposes of section 2, a person is unable to make a decision 
for himself if he is unable-

(a) to understand the infonnation relevant to the decision,
(b) to retain that infonnation,
(c) to use or weigh that infonnation as part of the process of 
making the decision, or
(d) to communicate his decision (whether by talking, using sign 
language or any other means).

Ashton, Gordon, “W ill the N ew  Court o f  Protection D am age Your Mental Health?” (2007) M ay 
Journal o f  M ental H ealth L aw  19, 20.

M ental C apacity  A ct 2005: E xplanatory N otes  (London: The Stationery O ffice Limited, 2005), 4. 
M ental Capacity Act 2005 (England), s2 (2).
Mental Capacity Act 2005 (England), s 2 (1).
M ental C apacity  A ct 2005: E xplanatory N otes  (London: The Stationery O ffice Limited, 2005), 4. 

For an account o f  these different m odels o f  capacity in an Irish context, see  Law Reform C om m ission, 
R eport: Vulnerable A dults a n d  the L aw  (LRC 83 -  2006) (Dublin; Law Reform C om m ission, 2006), 
25-28  and 44-47 . See  also Ashton, Gordon, “W ill the N ew  Court o f  Protection Dam age Your Mental 
Health?” (2007) May Journal o f  M ental H ealth L aw  19, 20.

Mental Capacity Act 2005 (England), s 3(1).
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The limbs of the test in section 3(1) are strongly resonant of the capacity test laid 

down in Re C (Adult: Refusal o f  Treatmentf'^ in which the House of Lords held that a 

court in evaluating a mental patient’s capacity (in this instance, to refuse surgery to 

treat a gangrenous infection) must have regard to the patient’s ability to understand 

and retain the information given to him about the ‘nature, purpose, and effects’ of the 

proposed treatment. The steps in the section 3(l)-(3) test for decision-making ability 

are cumulative -  if a person cannot meet all three limbs of the test, then they do not 

have capacity to make the decision under scrutiny.^^

The 2005 Act requires that anyone who makes decisions on behalf of another person 

who lacks capacity must act in that other person’s best in te re s ts .N o  definition of 

‘best interests’ is given, this being a matter to be determined by reference to the 

‘relevant circumstances’ (which are defined as those circumstances of which the 

decision-maker is aware, and which could reasonably be considered to be relevant^*), 

although the Explanatory Notes to the Act point out that the best interests principle 

requires an objective evaluation of what is in the person’s best interests, and that it 

does not amount to a substituted judgement (‘what would they have wanted?’) test.^^ 

The decision-maker is required however to have regard to statements the person may 

have made in the past in relation to their wishes, and to their religious beliefs, cultural 

values and lifestyle choices.^® Section 4(4) requires that the person on whose behalf 

the decision is to be made should be involved in the decision-making process 

notwithstanding their lack of capacity to make the decision.^'

Sections 9-14 of the 2005 Act introduce a scheme by which people may create a 

‘lasting power of attorney’. The previous regime of ‘enduring powers of attorney’ is

In Re C (Adult: Refusal o f  Treatment) [1994] 1 All ER 819.
In Re C (Adult: Refusal o f  Treatment) [1994] 1 All ER 819, 824 (Thorpe J).
Mental Capacity Act 2005: Explanatory Notes (London: The Stationery Office Limited, 2005), 5. 
Mental Capacity Act 2005 (England), s 4.
Mental Capacity Act 2005 (England), s 4(11).
See Mental Capacity Act 2005: Explanatory Notes (London: The Stationery Office Limited, 2005),

6 .

Mental Capacity Act 2005 (England), s 4(6). The Explanatory Notes on s 4(6) state that where there 
are written statements that are “well-thought out and considered”, these should “carry particular weight 
for the purposes o f  best interests determinations.” See Mental Capacity Act 2005: Explanatory Notes 
(London: The Stationery Office Limited, 2005), 7.

Mental Capacity Act 2005 (England), s 4(4).
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replaced by these new p ro v is io n s .A  lasting power o f attorney operates to confer on 

another person (the ‘donee’) the ability to make decisions pertaining to one’s personal 

welfare, property, and other legal affairs when the donor no longer has capacity to 

make those decisions himself.^^ A donee must perfonn their decision-making duties 

in accordance with the principles established in section 1 (the functional model o f 

capacity) and in the donor’s best interests as is required by section 4.^“̂

O f particular interest to this work are the provisions in sections 24-26 o f the 2005 Act 

in respect o f advance decisions to refuse medical treatment. Section 24 defines the 

circumstances in which an advance decision may be made:

24.—  (1) "Advance decision" means a decision made by a person ("P"), after 
he has reached 18 and when he has capacity to do so, that if-

(a) at a later time and in such circumstances as he may specify, 
a specified treatment is proposed to be carried out or continued by a 
person providing health care for him, and

(b) at that time he lacks capacity to consent to the carrying out 
or continuation o f the treatment,

the specified treatment is not to be carried out or continued.

Section 26 sets out the effect o f valid advance decisions, providing that they have the 

same effect in law as a contemporaneous refusal o f treatment made by a person with 

capacity to make that decision.^^ A clinician who carries out or continues a treatment 

will not incur criminal or civil liability for their actions unless they carry out or 

continue treatment despite being satisfied o f the existence o f a valid advance decision 

refusing that treatment.^’ By the same token, no liability can arise where treatment is 

withheld or withdrawn on foot o f the contents o f an advance directive that is
38reasonably believed to be both valid and applicable to the treatment in question. 

Where there is doubt over the existence, validity, or applicability o f an advance

Enduring powers o f  attorney created under the Enduring Powers o f  Attorney A ct 1985 (England) 
prior to the enactment o f  the M ental Capacity Act 2005 (England) are preserved by s 66(1 )(b) and are 
administered under the schem e established by the 2005 Act.

M ental Capacity A ct 2005 (England), s 9(1 )(a).
M ental Capacity Act 2005 (England), s 9(4).
Mental Capacity Act 2005 (England), s 24(1). The form alities for com pleting a valid advance 

decision, and the circum stances within w hich am endm ents made by made to an advance decision, are 
set down in s 25.

M ental Capacity A ct 2005 (England), s 26(1).
Mental Capacity Act 2005 (England), s 26(2).
M ental Capacity Act 2005 (England), s 26(3).
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decision in respect o f a particular treatment, guidance may be sought from the Court
•JQ

o f Protection and while the decision o f the Court o f Protection is pending treatment 

may be administered to prevent a serious deterioration in the patient’s condition or to 

sustain their life."*®

Section 28 o f the 2005 Act deals specifically with mental health treatments;

28.—  (1) Nothing in this Act authorises anyone-
(a) to give a patient medical treatment for mental disorder, or
(b) to consent to a patient's being given medical treatment for 
mental disorder,

if, at the time when it is proposed to treat the patient, his treatment is 
regulated by Part 4 o f the Mental Health Act.

(IA ) Subsection (1) does not apply in relation to any form o f treatment 
to which section 58A o f that Act (electro-convulsive therapy, etc.) 
applies if  the patient comes within subsection (7) o f that section 
(informal patient under 18 who cannot give consent).

(IB ) Section 5 does not apply to an act to which section 64B o f the 
Mental Health Act applies (treatment o f community patients not 
recalled to hospital).

(2) "Medical treatment", "mental disorder" and "patient" have the same 
meaning as in that Act.

Section 28 in effect excludes all mental health treatments provided under the 

compulsory treatment regime in Part 4 o f the 1983 Act from the scope o f the 

provisions o f the 2005 Act.'” As a result, advance decisions and lasting powers of 

attorney are o f no effect in respect o f compulsory mental health treatment.

Part 2 o f the 2005 Act establishes a Court o f Protection"*^ and an office o f The Public 

Guardian"*^ to deal with issues arising under the Act. Among its functions the Court of 

Protection makes declarations o f capacity or incapacity in respect o f individual

Mental Capacity Act 2005 (England), s 26(4).
Mental Capacity Act 2005 (England), s 26(5).
Mental Capacity Act 2005: Explanatory Notes (London; The Stationery Office Limited, 2005), 16. 
Mental Capacity Act 2005 (England), ss 45 to 56.
Mental Capacity Act 2005 (England), ss 57 to 60.
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decisions;'*'^ makes declarations as to the lawfulness of a proposed act done or 

proposed to be done to an individual;''^ appoints deputies to make decisions in relation 

to capacity;'^^ and resolves issues around advance care directives including powers of 

attorney and including making decisions on the validity of advance decisions.'’  ̂ The 

Office of the Public Guardian among its functions maintains registers of lasting 

powers of attorney and registers of court appointed deputies (people appointed to 

make specified types of decisions on behalf of others who are found to lack the 

capacity to make the decisions in question'^*) and may direct Court of Protection 

visitors to visit people detained under the 2005 Act/^ These new systems are intended 

to be more accessible and to safeguard the human rights of people who lack capacity 

to make their own decisions.^®

The Mental Health Act 2007 (the 2007 Act) made significant amendments to the 1983 

Act, and these amendments are traced at 4.1.2 below. The primary purpose of the 

2007 Act however was to introduce protections into the 2005 Act for compliant 

incapacitated patients who come into contact with the mental health law regime. 

These are set out in section 50 of the 2007 Act, which inserts new sub-sections into 

section 4 and 16 of the 2005 Act, and in the new Schedule A1 to the 2005 Act. The 

2007 Act also introduced the Deprivation of Liberty Safeguards in England and 

Wales, and these are of significant interest to this thesis as comparable measures are 

contemplated in Ireland in the course of reform of Irish law on capacity.

The 2007 Act was introduced in the wake of the European Court of Human Rights 

(ECtHR) decision in HL v United Kingdom.^^ That case challenged a decision of the 

House of Lords in which that court had held that a ‘compliant incapacitated patient’ 

could be admitted to hospital and treated as an ‘informal patient’ under English 

mental health law. The Law Lords were divided in their findings as to whether or not 

the applicant patient had been ‘detained’ (which would have made him incapable of

M ental Capacity Act 2005 (England), s 47(1).
Mental Capacity A ct 2005 (England), s 1 5 (l)(c ) .
M ental Capacity Act 2005 (England), s 16(2)(b).
Mental Capacity A ct 2005 (England), ss 22, 23, and 26(4).
M ental Capacity A ct 2005 (England), s 16.
Mental Capacity Act 2005 (England), s 58(1).
Ashton, Gordon, “W ill the N ew  Court o f  Protection D am age Your Mental Health?” (2007) May 

Journal o f  M ental H ealth L aw  1 9 ,2 1 .
H.L. V The U nited K ingdom  A pplication N o. 44508 /99 , judgm ent delivered 5 October 2004.
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being considered an informal patient), but they were unanimous in their finding that 

any detention that may have occurred (even if that detention occurred outside of the 

boundaries o f the 1983 Act’s provisions on involuntary admission and detention) was 

justifiable on the basis of the common law doctrine of necessity.

The serious problem this judgment exposed in English mental health law in terms of 

the dual standard in the protections afforded to formally detained patients and 

compliant incapacitated patients -  two groups that are factually in very similar 

situations but are legally in very different positions -  has already been chronicled at 

§1.4.2 of this work. Commonly referred to as ‘the Boumewood gap’, the ECtHR held 

that this lacuna violated compliant incapacitated patients’ rights under Articles 5(1 )(e) 

and Article 5 (4) of the Convention and that the common law doctrine of necessity did 

not close the gap as the House of Lords had held it did, as it did not meet the Article 5 

requirements as set down in Winterwerp^^

Between them the Mental Capacity Act 2005 and the Mental Health Act 2007 operate 

to introduce the Mental Capacity Act Deprivation of Liberty Safeguards (hereafter 

‘the Deprivation o f Liberty Safeguards’)̂ "̂  and close the ‘Boumewood gap’. As was 

noted at § 1.4.2 of this work, the Boumewood gap remains present in Irish law, and as 

such the Deprivation of Liberty Safeguards are of particular interest in the context of 

this work’s audit of Irish mental health law’s compliance with international human 

rights standards. The Deprivation of Liberty Safeguards require that whenever a 

compliant incapacitated person is proposed to be admitted to a hospital or care home 

other than as a detained mental patient under section 2 or section 3 o f the 1983 Act, 

that an authorisation for the detention must be obtained from a supervisory body (the

R v  B oum ew ood Community and M ental Health NHS Trust ex parte  L (Secretary o f  State fo r  Health 
and others intervening) [1998] 3 All ER 289. For an account o f  the different approaches taken in the 
judgments given in the House o f  Lords in 7? v Boum ewood, see Morris, Fenella, “Mental Health Law 
After Boumewood: Some Legal and Practical Implications” (1999) February Journal o f  Mental Health 
Law 4 \.

H.L. V The United Kingdom  Application No. 44508/99, judgment delivered 5 October 2004.
For general information on the Mental Capacity Act Deprivation o f Liberty Safeguards see  United 

Kingdom Department o f  Health, What are the Mental Capacity Act 2005 Deprivation o f  Liberty 
Safeguards? (London: Department o f  Health, 2008)
<http://www.dh.gov.ukyprod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh 
_091867.pdf> accessed 5 January 2010 and Medical Protection Society, Mental Capacity Act 2005: 
Deprivation o f  Liberty Safeguards (MCA DOLS), (Medical Protection Society, March 2010) 
<http://www.medicalprotection.org/adx/aspx/adxGetMedia.aspx?DocID=27062,l 1288,127,9698,22,11 
,Documents&M ediaID=8335&Filename=MPS0834+M CA+DOLS+2010_web.pdf&l=English> 
accessed 9 September 2010.
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local health care trust or the local authority) which must appoint assessors to evaluate 

the necessity for the authorisation.^^ Patients subject to these authorisations have a 

capacity advocate appointed to safeguard their interests/^ and may challenge the 

authorisation, which cannot remain in place without review for a period exceeding 

twelve months.

Section 50 of the 2007 Act has the effect o f giving statutory effect to the ECtHR 

decision in HL v United Kingdom^^ Section 4A of the 1983 Act provides that it is 

never lawful to compulsorily detain a person in a hospital or a care home under the 

1983 Act unless the detention is necessary to give effect to an order of the Court of 

Protection (which is a decision made under section 16(2)(a) of the 2005 Act^^);^° or is 

authorised by Schedule A1 of the Act.^' All detentions effected under section 4A 

must comply with the conditions laid down in section 4B.^^ Section 4B pennits a 

person to be compulsorily detained in a hospital or care home while a decision from 

the Court of Protection is sought in respect of an issue pertaining to that person is 

awaited^^ provided that a question arises about the authority to detain the person,^'' 

and the detention is effected in order (wholly or partly) to give life-sustaining 

treatment or do a vital act (which is defined as any act reasonably believed to be 

necessary to prevent a deterioration in the person’s condition^^)^^, and the detention 

consists of the giving of that treatment or the doing of that vital act;^’ which treatment 

or act could not be given or done without the deprivation of liberty.^*

M ental Capacity A ct 2005 (England), ss 4A , 4B  and 16A, as inserted by Mental Health A ct 2007  
(England), s 50.

M ental Capacity A ct 2005 (England), s 40, as amended by M ental Health A ct 2007 (England), s 49. 
M ental Capacity A ct 2005 (England), s 53.
HL  V U nited  K ingdom  (2004) Application N o. 45508 /99 , (2004) ECHR 471.
M ental Capacity A ct 2005 (England), s 4A (4), as inserted by Mental Health A ct 2007, s 50.
M ental Capacity A ct 2005 (England), s 4A (3), as inserted by Mental Health A ct 2007, s 50.
M ental Capacity A ct 2005 (England), s 4A (5), as inserted by Mental Health A ct 2007, s 50.
M ental Capacity Act 2005, s 4A (2)(b), as inserted by M ental Health A ct 2007, s 50.
M ental Capacity A ct 2005 (England), s 4B (1), as inserted by M ental Health A ct 2007 , s 50.
M ental Capacity A ct 2005, s 4B (2), as inserted by M ental Health Act 2007, s 50.
M ental Capacity A ct 2005 (England), s 4B (5), as inserted by M ental Health A ct 2007 (England), s 

50.
M ental Capacity A ct 2005 (England), s 4B (3)(a), as inserted by Mental Health A ct 2007 (England), s 

50.
M ental Capacity Act 2005 (England), s 4B (3)(b), as inserted by Mental Health Act 2007 (England), s 

50.
M ental Capacity Act 2005 (England), s 4B (4), as inserted by Mental Health A ct 2007 (England), s 

50.
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Schedule A1 o f the 2005 Act^^ outlines the qualifying circumstances and legal 

procedural requirements necessary in order to obtain a Court o f Protection 

authorisation to effect a detention in accordance with section 4A. Only when all of 

these requirements are satisfied may an incapacitated person be deprived o f  their 

liberty under the 2005 Act. The authorisation, once granted, operates to legitimise the 

detention o f  the incapacitated person. It does not authorise treatment without their 

consent, this being governed by the consent safeguards in the 2005 Act and the 

provisions o f the mental health law regime.^'’

In order to obtain an authorisation under Schedule A1 a double test must be satisfied. 

First, the person it is proposed to detain must (a) be 18 years o f age or older; (b) be 

suffering from a mental disorder within the definition set down in the 1983 Act as 

amended; and (c) lack the capacity to decide whether or not they should be a resident 

in the hospital or care home seeking the authorisation. Secondly, the proposed 

detention must be (a) in the best interests o f the person; (b) necessary in order to 

prevent hann to that person; and (c) a proportionate response to both the likelihood o f 

their suffering hann, and the seriousness o f the hann in question.^’

A Schedule A1 authorisation may not be sought in respect o f persons already detained 

under the 1983 Act; and additionally may not be sought in respect o f a person on 

leave o f absence from detention; or a person subject to guardianship, a supervisory 

community treatment order, or conditional discharge if  the deprivation o f liberty 

sought in the authorisation would result in a violation o f their conditions o f their leave 

o f absence, or guardianship, supervisory community treatment order, or conditional 

d i s c h a r g e . A n  authorisation additionally may not be utilised in order to effect a

Mental Capacity Act 2005 (England), sch A l, as inserted by Mental Health Act 2007 (England), s 
50(5).
™ Mental Health Act 2007: Explanatory Notes (London; The Stationery Office Limited, 2007), 35.

Mental Capacity Act 2005 (England), sch A l, pt 3, as inserted by Mental Health Act 2007 
(England), s 50(5).

In the Explanatory Notes to the 2007 Act the example is given o f  a person on a leave o f  absence 
from a 1983 Act detention who is subject to a requirement to reside in a particular place -  an 
authorisation under sch A l might result in their detention in another place and thereby violate the terms 
o f  their leave o f  absence and in such circumstances pt 3 o f  sch A l would not permit the authorisation 
to be granted. See Mental Health Act 2007: Explanatory Notes (London: The Stationery Office 
Limited, 2007), 35.
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detention for the purpose o f providing treatment for mental disorder, the 1983 Act
73being the appropriate mechanism for detentions o f  this nature.

Mental Health Alliance, in its review o f the operation o f the Deprivation o f Liberty 

Safeguards has reported that use o f the authorisation procedure has been significantly 

less than expected and that there have been wide variations in the implementation o f 

the Safeguards.^"* It reports two consistent reasons for the lower than expected uptake 

o f the authorisation procedure; first, a widespread misunderstanding that where acts 

are necessary in a person’s best interests then they cannot amount to an unlawful 

deprivation o f liberty and thus no need to seek an authorisation arises; and second, a 

lack o f understanding o f what circumstances actually amount to a ‘deprivation o f 

liberty’ at law.^^ The 2007 reforms, however, have been controversial in England, 

with many commentators viewing them as a reactionary measure that has reasserted 

the primacy o f a paternalist model o f mental health law^^ or expressing concerns 

about the legitimacy o f introducing a new form o f detention under the 2005 Act that 

does not benefit from the full panoply o f protections afforded to involuntary patients
77under the mental health law regime.

Irish law on capacity has not kept pace with developments in England. A detailed and 

considered report from the Law Reform Commission in 2005 reviewed the current 

provisions in Ireland in respect to capacity and found that the introduction o f a 

guardianship and advance care decisions regime to replace the wardship procedures 

was urgently required.^** As is noted at §5.2.1 o f this work, the failure in Ireland to

M ental Capacity A ct 2005 (England), sch A l ,  pt 3, as inserted by M ental Health A ct 2007  
(England), s 50(5).

Hargreaves, Roger, B riefing P a p er I: D epriva tion  o f  L iberty  Safeguards: an in itia l rev iew  o f  
im plem entation  (London: M ental Health A lliance, 2010) 6
<http://www'.mentalhealthalliance.org.ulc/resources/DoLS_report_July2G10.pdf> accessed  5 January 
2 0 1 1 .

Hargreaves, Roger, B riefing P a p er  I: D epriva tion  o f  L iberty  Safeguards: an in itia l rev iew  o f  
im plem entation  (London: Mental Health A lliance, 2010) 6
<http;//ww w ,m entalhealthalliance.org.uk/resources/D oLS_report_July2010.pdf> accessed 5 January 
2 0 1 1 .

See  D aw, R owena, “The M ental Health A ct 2007: The D efeat o f  an Ideal” (2007) N ovem ber yowrwa/ 
o f  M ental H ealth  Law  131; and Gunn, M ichael and Holland, Tony, “Som e thoughts on the proposed 
M ental Health A ct” (2002) D ecem ber Journal o f  M ental H ealth  L aw  360.

See  Robinson, Robert, “A m ending the Mental Capacity Act 2005 to provide for deprivation o f  
liberty” (2007) M ay Journal o f  M ental H ealth  L aw  25; and Jones, Richard “Deprivations o f  Liberty: 
M ental Health A ct or Mental Capacity A ct?” (2007) N ovem ber Journal o f  M ental H ealth  L aw  170.

Law Reform C om m ission o f  Ireland, Consultation P a p er  on Vulnerable A dults an d  the Law: 
C apacity  (Dublin; Law Reform C om m ission, 2005)
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introduce a modem guardianship mechanism grounded on the functional model of 

capacity results in the utilisation of the extremely rights-invasive mental health law 

regime in situations where it is not necessarily the most appropriate avenue, and a 

guardianship regime could achieve the necessary protection of the incapacitated 

person without trammelling their rights beyond the minimum degree necessary for 

their protection. While there are many areas of convergence between the English and 

Irish mental health law regimes, the introduction of the Mental Capacity Act 2005 and 

the Mental Capacity Act Deprivation of Liberty Safeguards opens a chasm between 

the two jurisdictions in terms of human rights protections in the area of mental health. 

A Mental Capacity and Guardianship Bill was placed before the Dail in February 

2008 but has progressed no further since that date. While the Irish mental health 

regime continues to languish in contravention of the HL v United Kingdom decision 

from the European Court of Human Rights, England has introduced a modem regime 

providing for a system of guardianship and a framework for the recognition of 

advance care decisions. The Deprivation of Liberty Safeguards may have a less than 

expected degree of uptake than was initially expected, and remain subject to only 

cautious approval to date, but the replacement of the invasive and outdated wardship 

jurisdiction with a modem guardianship mechanism cannot but be viewed as a 

significant development in cultivating a human rights oriented approach in the area of 

capacity and mental health generally.

4 .1 .2  Legal Regulation of Mental Health Care in England

The Mental Health Act 1983 (hereafter ‘the 1983 Act’) is the core legislation 

governing compulsory detention and treatment for mental illness in England. In 2007 

the 1983 Act was extensively updated and amended by the Mental Health Act 2007 

(hereafter ‘the 2007 Act’), which made a number of substantial changes to the mental 

health law regime as established under the 1983 Act.

As has already been noted, the impetus for the 2007 Act’s changes was the successful 

European Court of Human Rights (ECtHR) challenge in the case of HL v United

<http;//www.law reform .ie/_fileupload/R eports/Report% 20VulnerabIe% 20Adults.pdf> accessed  23 
January 2011.
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Kingdorn'^ to the manner in which the 1983 Act’s provisions dealt with the rights of 

incapacitated patients. The Strasbourg Court’s judgment in that case led to the 

amendment of the 1983 Act regime’s provisions in respect of, inter alia, the definition 

of a mental disorder; the test to be applied in considering the ‘treatability’ of a mental 

disorder; and the safeguards to be applied around the administration of particular 

treatments.**^ HL v United Kingdom is of significant importance in the context of Irish 

law on mental health as the mental health law regime in Ireland under the Mental 

Health Act 2001 bears many similarities to the regime as it existed in England under

the 1983 Act. The issues raised by HL v United Kingdom have important

consequences for mental health rights in the Irish context and these are addressed 

specifically at §§ 1.4.2 and 5.2.1 of this work.

Some of the most significant changes wrought by the 2007 Act to the regime as it 

existed under the 1983 Act include the following:

1. The introduction of a single definition of ‘mental disorder’ applicable 

throughout the entire Act, and the abolition of different categories of 

‘mental disorder’;*'

2. The introduction of a new ‘appropriate medical treatment’ test in the

criteria for compulsory detention, replacing the previous ‘treatability’

test;*̂

3. The introduction of ‘supervised community treatment orders’ to provide 

for patients to live in the community while still subject to certain
o - j

conditions under the 1983 Act;

4. An extension of the categories of patients whose detentions are eligible for 

review by a Mental Health Review Tribunal, and amendments to the time
84periods within which patients’ cases can be referred for review; and

™ H.L. V The U nited K ingdom  A pplication N o. 44508 /99 , judgm ent delivered 5 October 2004.
N ote this is not an exhaustive list o f  the amendm ents made by the M ental Health A ct 2007  

(England), and the amendm ents highlighted for attention here are those considered o f  m ost interest to 
this work. For a more com prehensive account o f  the amendm ents made by the 2007 A ct, see  M ental 
H ealth  A ct 2007: E xplanatory N otes  (London: The Stationery O ffice Limited, 2007).

M ental Health Act 1983 (England), s I as amended by Mental Health Act 2007 (England), s 1.
M ental Health A ct 1983 (England), s 3, as amended by Mental Health Act 2007 (England), s 4. 
Mental Health A ct 1983 (England), ss I7A  to 17G, as inserted by Mental Health A ct 2007  

(England), s 32.
Mental Health A ct 1983 (England), s 68, as amended by Mental Health Act 2007 (England), s 34.
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5. The introduction o f  new safeguards around the use o f electro-convulsive 

therapy.*^

The 2007 A ct’s amendments were made after a lengthy process o f review o f the 

existing regime and the completion o f a detailed and comprehensive report by a 

Committee (known as the Richardson Committee after its Chair, Professor Genevra 

Richardson) appointed specifically for that puipose.*^ However, many o f the 

recommendations made by the Richardson Committee were diluted in the fmal draft 

o f the Act as it was presented to parliament, and much o f the academic commentary 

on the 2007 Act focuses on the loss o f many o f the forward looking human rights 

protections contained in the initial recommendations.*^ In this regard, while the 

introduction o f mechanisms to formalise the position o f compliant incapacitated 

patients is welcome, the 2007 reforms in England could not be said to represent an 

ideal model in the context o f the broader question o f the best way to achieve the 

incorporation o f human rights standards into a mental health regime.

4.1.2 (a) Admission to a Mental Hospital

Section 3 o f  the 1983 Act provides for the compulsory detention and treatment of 

people who fall within the definition o f a person suffering from a ‘mental disorder’:

3.—  (1) A patient may be admitted to a hospital and detained there for the 
period allowed by the following provisions o f this Act in pursuance o f an 
application (in this Act referred to as "an application for admission for 
treatment") made in accordance with this section.

(2) An application for admission for treatment may be made in respect 
o f a patient on the grounds that—

Mental Health A ct 1983 (England), s 58A , as inserted by Mental Health A ct 2007  (England), s 27. 
Department o f  Health (U nited Kingdom ) R eport o f  the E xpert C om m ittee: R eview  o f  the M ental 

H ealth  A ct 1983, (London; Department o f  Health, 1999)
<http://ww w.dh.gov.U k/prod_consum _dh/groups/dh_digitalassets/@ dh/@ en/docum ents/digitalasset/dh  

4062614.pdf>  accessed 23 January 2011.
See  for exam ple the criticism s in Peay, Jill, “Reform  o f  the Mental Health A ct 1983: Squandering an 

Opportunity?” (2000) February Journal o f  M ental H ealth  L aw  5; Fennell, Philip, “Reform ing the 
Mental Health A ct 1983: Joined Up C om pulsion” (2001) June Journal o f  M ental H ealth Law  5; 
Fennell, Philip, “The M ental Capacity A ct 2005, the Mental Health A ct 1983, and the Common Law” 
(2005) N ovem ber Journal o f  M ental H ealth L aw  163 and D aw , R owena, “The M ental Health Act 
2007: The D efeat o f  an Ideal” (2007) N ovem ber Journal o f  M ental H ealth L aw  131.
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(a) he is suffering from [mental disorder] o f a nature or degree which 
makes it appropriate for him to receive medical treatment in a hospital; 
and 
[•••]
(c) it is necessary for the health or safety o f the patient or for the 
protection o f other persons that he should receive such treatment and it 
cannot be provided unless he is detained under this section[; and
(d) appropriate medical treatment is available for him.]

The definition o f a ‘mental disorder’ is therefore the gateway to compulsory 

admission and treatment, and is o f crucial importance. That definition is provided in 

section 1 o f the 1983 Act. Its current text, following a number o f amendments made 

by the 2007 Act, is as follows:

1.—  (1) The provisions o f this Act shall have effect with respect to the 
reception, care and treatment o f mentally disordered patients, the management 
o f their property and other related matters.

(2) In this Act—
"mental disorder" means any disorder or disability o f the mind; and 
"mentally disordered" shall be construed accordingly; 
and other expressions shall have the meanings assigned to them in 
section 145 below.

(2A) But a person with learning disability shall not be considered by 
reason o f that disability to be-

(b) requiring treatment in hospital for mental disorder for the 
purposes o f sections 17E and 50 to 53 below,
unless that disability is associated with abnonnally aggressive or 
seriously irresponsible conduct on his part.

(3) Dependence on alcohol or drugs is not considered to be a disorder 
or disability o f the mind for the purposes o f subsection (2) above.

(4) In subsection (2A) above, "learning disability" means a state o f 
arrested or incomplete development o f the mind which includes significant

O Q

impairment o f intelligence and social functioning.

As noted above, three significant amendments to section 1 were made by the 2007 

Act. First, the section 1 definition o f a mental disorder was originally split into four 

separate classifications -  mental illness, psychopathic disorder, mental impairment

** M ental Health Act 1983 (England), s 1 as amended by M ental Health Act 2007 (England), s 1.
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and severe mental impainnent*^ -  but is now a simplified unitary definition. 

Secondly, the requirement that where it is proposed to detain a person with a learning 

disability it must be demonstrated that that person be engaged in ‘abnormally 

aggressive or seriously irresponsible conduct’ originally also applied to people with 

personality d iso rd e rs .S in c e  the 2007 Act amendments, a person with a personality 

disorder can be detained without any evidence o f their engaging in abnonnally 

aggressive or seriously irresponsible conduct. Thirdly, the provision in section 1(3) 

providing for the exclusion o f dependence on alcohol or drugs from the definition o f a 

mental disorder originally also excluded “promiscuity or other immoral c o n d u c f a n d  

sexual deviancy.^' This amendment makes the detention o f sex offenders more 

straightforward that it would have been under the originally enacted text o f  section 1.

The provisions in the 1983 Act as amended pertaining to the definition o f a mental 

disorder, and setting out the grounds for admission, at first blush do not appear to vary 

to any significant extent from the provisions in the Mental Health Act 2001 in Ireland. 

Both regimes require a medical diagnosis o f a mental disorder coupled with 

associated behaviour that results in a risk to the person’s own health or safety or to the 

health or safety o f o t h e r s . T h e  single most vital point o f divergence is the 2007 Act 

amendment to simplify the definition by the removal o f exclusions for social deviance 

and in this regard, the 2007 Act has been heavily criticised;

The role o f exclusions is to make clear what kind o f behaviour, beliefs or life 
style should not be brought within compulsoiy powers, even if  they fall within 
the definition o f mental disorder. Human rights law requires the definition o f

M ental Health A ct 1983 (England), s 1(2) as amended by Mental Health Act 2007 (England), s 
1(1 )(2). For a useful annotated statute tracing these changes, see  Care Quality C om m ission, M ental 
H ealth  A ct 1983 R eprodu ced  by P erm ission  o f  R eed  E lsevier (U K ) L im ited  trad in g  a s LexisN exis 
<http://w w w .cqc.org.uk/_db/_docum ents/M ental_H ealth_A ct_1983_201005272747.pdf> accessed  2 
January, 2011.

M ental Health A ct 1983 (England), s 1(2A ) as inserted by Mental Health A ct 2007 (England), s 
2(1 )(2). Mental Health A ct 1983 (England), s 1(2) was repealed by the M ental Health A ct 2007  
(England), ss l( l) (3 ) (c ) ,  55, sch 11, Pt 1. For a useful annotated statute tracing these changes, see  Care 
Quality C om m ission, M ental H ealth  A ct 1983 R eprodu ced  by  P erm ission  o f  R eed  E lsevier (UK) 
L im ited  trad ing  as LexisN exis
< http://w w w .cqc.org.uk/_db/_docum ents/M ental_H ealth_A ct_1983_201005272747.pdf> accessed 2 
January, 2011.

M ental Health A ct 1983 (England), s 1(3) as substituted by M ental Health A ct 2007 (England), s 
1(3). For a useful annotated statute tracing these changes, see  Care Quality C om m ission, M ental 
H ealth  A ct 1983 R eprodu ced  by P erm ission  o f  R eed  E lsev ier  (U K ) L im ited  trad in g  as LexisN exis 
<http://w w w .cqc.org.uk/_db/_docum ents/M ental_H ealth_A ct_1983_201005272747.pdf> accessed  2 
January, 2011.

See  d iscussion o f  M ental Health A ct 2001, ss 3 and 8, at paras 5.2. and 5.3 below .
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mental disorder to be very clear in order for exercise of detention powers to be 
lawful. The use of exclusions is a standard feature of most common law 
jurisdictions in meeting that requirement by providing legal certainty; 
guaranteeing individual autonomy; and ensuring that the powers of detention 
are used no more than strictly necessary.

The removal of the exclusions to the definition of a mental disorder broadens the net 

of people who may come within its parameters, and coupled with the changes to the 

‘treatability’ requirement to permit ‘containment’ as a therapeutic measure in certain 

instances^'' this could be argued to amount to a reintroduction of an element o f social 

hygiene into English mental health law and has been described by Fennell as “a 

reversal of the 20*̂  Century trend in mental health legislation towards developing 

legal sub-categories of mental disorder, and attaching different admission criteria to 

each.”^̂  It is unlikely, however, that these changes bring English mental health law 

into conflict with the European Convention on Human rights, which has taken a very 

generous stance in the margin of appreciation it affords to the ‘objective medical 

expertise’ requirement laid down in the Winterwerp v Netherlands decision.

A second slight divergence arises between the Irish and English mental health law

regimes in respect of the requirement that treatment be available to an involuntarily

detained patient at the institution in which they are detained for the mental disorder

from which they suffer. Prior to the 2007 Act, the 1983 Act contained a ‘treatability

test’ requirement that required that where a patient is admitted to a mental hospital for

treatment, the treatment available at that hospital must be “likely to alleviate or

prevent a deterioration of his condition.”^̂  The 2007 Act abolished the treatability test

and replaced it with a requirement that patients admitted for treatment must have
08“appropriate medical treatmenf’ available to them. The 2007 Act also amended the 

definition of medical treatment from being treatment which is ‘likely to be effective’

D aw , R owena, “The Mental Health Act 2007: The D efeat o f  an Ideal” (2007) N ovem ber Journal o f  
M ental H ealth  L aw  131, 135.

See  D aw , R owena, “The M ental Health Act 2007: The D efeat o f  an Ideal” (2007) N ovem ber Jowrna/ 
o f  M en ta l H ealth  L aw  131, 140-141 and fn 60.

Fennell, Philip, “Reform ing the Mental Health Act 1983: Joined Up C om pulsion” (2001) June 
Journal o f  M ental H ealth  L aw  5, 7.

W interw erp  v N etherlands  (1979) Application N o. 6301 /73 , [1979] 2 EHRR 387, § 37. See  the 
analysis o f  this issue in Pedler, Margaret, “Mental Health and C om pulsion” (2000) February Journ al o f  
M ental H ealth  L aw  16.

M ental Health A ct 1983 (England), s 3, as enacted.
M ental Health Act 1983 (England), s 3, as amended by M ental Health Act 2007 (England), s 4.
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to “medical treatment the purpose o f  which is to alleviate, or prevent a worsening of, 

the disorder or one or more o f its symptoms or manifestations.”^̂  This amendment 

was extremely controversial, with numerous commentators criticising it as weakening 

the criteria for compulsory admission to a mental hospital.

In Ireland, the MHA 2001 sets a different threshold o f treatment being available

which is ‘likely to benefit or alleviate the condition o f the patient to a material

extent.’'®' There is neither an ‘appropriateness’ nor an ‘effectiveness’ requirement in 
102the Irish test. However, the retention o f the ‘likely to benefit or alleviate’ aspect o f 

the treatment, which is a more stringent standard that that the treatment is ‘intended to 

alleviate or prevent a worsening o f  the condition’ places a higher threshold on the 

treatability aspect o f the Irish definition o f a mental disorder and accordingly on the 

grounds for admission. It should be noted that this commentary applies only to 

admissions effected under s 3(1 )(b) o f the MHA 2001. Admissions effected under s 3 

(1 )(b) are based on the likelihood o f serious harm to self or others, and do not contain 

a treatability component.

4.1.2 (b) Review of Detention in a Mental Hospital

The 1983 Act introduced a comprehensive system for the review o f decisions to 

compulsorily admit to hospital, detain, and treat people with mental disorders. These 

reviews are done by special courts convened at the hospital in which the patient is 

detained, and they were originally known as ‘Mental Health Review Tribunals’. The 

2007 Act introduced some changes to the system o f review, including a change in the 

name o f the review body to the ‘Health and Social Care Chamber o f the First-tier 

Tribunal’. T h e y  remain frequently referred to as ‘Mental Health Tribunals’.

M ental Health A ct 1983 (England), s 3, as amended by M ental Health A ct 2007 (England), s 4.
Peay, Jill, “Reform o f  the M ental Health A ct 1983: Squandering an Opportunity?” (2000) February 

Journal o f  M ental H ealth  L aw  5, 11; H ale, Brenda, “The Human Rights A ct and M ental Health Law: 
Has it Helped?” (2007) M ay Journal o f  M ental H ealth  L aw  7, 12; and Fennell, Philip, “Reform ing the 
M ental Health A ct 1983: Joined U p C om pulsion” (2001) i m c  Journal o f  M ental H ealth  L aw  5, 11-12. 

Mental Health A ct 2001, s 3(b)(ii).
See  d iscussion o f  M ental Health Act 2001 , s 3, at § 5.2.3 (b) below .
The Tribunals, Courts and Enforcement A ct 2007 (England). See  also the First-tier Tribunal and 

Upper Tribunal (Chambers) Order 2008 (England).
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The Mental Health Review Tribunal (hereafter ‘M HRT’) panels are made up o f a 

medical practitioner, a lawyer (in cases involving ‘restricted patients’, that is, patients 

who have been ordered to be detained for mental health treatment by the criminal 

justice system, this is usually a judge), and a lay person.

Section 68 o f the 1983 Act governs the referral o f patients’ cases to the MHRT. 

Hospital managers are required to automatically refer all cases o f patients admitted 

under sections 2 or 3 o f the Act, as well as patients transferred out o f the guardianship 

regime and patients subject to community care orders, to the Mental Health Tribunal 

within specified time periods and at specified intervals.'®^ Prior to the amendments 

introduced by the 2007 Act, patients subject to a section 2 admission, and patients on 

a community treatment orders, did not benefit from this automatic referral. The 

patient may also apply for a review, as may their nearest relative or the Secretary o f 

S t a t e . U n d e r  the amended 1983 Act, hospital managers are required to refer 

patients’ cases to the MHRT within six months o f their admission for assessment 

(section 2), or their detention for treatment (section 3), or their transfer from 

g u a r d i a n s h i p . T h i s  requirement is satisfied if  the patient or another appropriate 

person has made an application to the MHRT on their behalf within that six month 

time period.

Under the MHA 2001 in Ireland all involuntary admissions and detentions are

notified to the Mental Health Commission, which then forwards the cases for review

by a Mental Health Tribunal within 21 days o f admission. The Tribunal may either

discharge the patient or authorise the continued detention for an initial period o f 72
108days, and on a second review for a period o f six months. As Ireland does not have a 

guardianship or community treatment order regime, there is no mechanism for 

reviewing the situations o f patients who would otherwise fall into these categories but

M ental Health Act 1983 (England), s 65, as amended by Mental Health A ct 2007 (England), s 38; 
Tribunals, Courts and Enforcem ent A ct 2007 (England); First-tier Tribunal and Upper Tribunal 
(Chambers) Order 2008 (England).

M ental Health A ct 1983 (England), s 68, as amended by M ental Health A ct 2007 (England), s 37.
M ental Health Act 1983 (England), s 69, as amended by M ental Health A ct 2007 (England), s 32.
M ental Health A ct 1983 (England), s 68, as amended by M ental Health A ct 2007 (England), s 37.
Mental Health Act 2001, s 17(1).
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who frequently remain in mental hospitals as compliant incapacitated voluntary 

patients.

The review mechanisms in England have received criticism for their failure to provide

the Tribunals with a power to amend the conditions attached to community treatment

o rd e rs .R ic h a rd s o n  and Machin, writing prior to the 2007 Act amendments,

criticised the judicial review precedents on the validity of the decisions made by the

Tribunals as favouring issues of welfare (interpreted patemalistically) over issues of

patient autonomy.'" This criticism was reiterated by Mullins, who, writing in 2000 in

respect of the proposed changes which were ultimately adopted in the 2007 Act,

stated that the arguments in favour of a foundation for a new (human rights based)

mental health law were “ignored in favour or reliance on measure of ‘risk’ and 
112‘safety’” . Overall, however, the Tribunal system in the English mental health law 

can be said to operate on a similar platfonn to that provided for in the 2001 Act, and it 

does provide an effective and overall human rights compliant means of review of 

detention for those patients who come within its remit.

4.1.2 (c) Regulation of the Administration of Mental Health Treatments

S 57 of the 1983 Act as amended by s 34 (1)(2) o f the 2007 Act provides for the 

regulation of the administration of mental health treatments. S 57 applies to (a) 

psychosurgery and (b) any other treatments designed by Regulation by the Secretary

See  d iscussion at § 5.3 below  and the com m ents o f  this author in Quirke, E, “Older People in Irish 
M ental Health Law ” in O ’D ell, E., ed., O lder P eop le  in M odern Ireland: E ssays on L aw  an d  P o licy  
(Dublin: FirstLaw, 2006), 268. See  also K eys, Mary, “Capacity -  W hose D ecision  is it A nyw ay?” L aw  
an d  M ental H ealth  Conference, L aw  Faculty, N ation al U niversity o f  Ire lan d  G alw ay  17th N ovem ber  
2007 < http://w w w .nuigalw ay.ie/law /docum ents/m ental_health/K eys% 20Talk.doc> accessed  10 
January 2011.

D aw , R owena, “The Mental Health A ct 2007: The Defeat o f  an Ideal” (2007) N ovem ber o f
M ental H ealth  L aw  131, 144.

Richardson, Genevra and M achin, D avid, “A Clash o f  V alues? Mental Health R eview  Tribunals and 
Judicial R eview ” (1999) February Journal o f  M ental H ealth  Law 3, 11. N ote the authors were writing 
prior to the com m encem ent o f  the Human R ights Act 1998.

M ullins, Mark, “The N ew  Mental Disorder Tribunal” (2000) February Journal o f  M en ta l H ealth  
L aw  29 , 38.

H ale, Brenda, “The Human Rights A ct and Mental Health Law: Has it Helped?” (2007) May 
Journal o f  M ental H ealth  L aw  7, 13-15.
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o f State.""* For these regulated treatments, it is necessary to obtain consent from the 

patient, and in addition certification from an independent physician and two lay 

persons appointed under the Act to assess the patient’s capacity to consent to the 

treatment, together with a certification from the patient’s treating psychiatrist that the 

treatment is appropriate for the patient."^ Before certifying the appropriateness o f the 

treatment, the treating psychiatrist is required to consult with a nurse and with another 

person professionally connected with the patient’s care but who is not a registered 

medical practitioner; and additionally to consult with an independent consultant 

psychiatrist."^

The 2007 Act also amended the provisions in s 58 o f  the 1983 Act relating to the 

administration o f certain types o f treatments to mental patients. S 58 (l)(b) requires a 

consultant psychiatrist to obtain a second independent opinion before the 

administration o f medication to a patient beyond a period o f  three months. No 

treatment may be administered under s 58 without the consent o f the patient, or 

alternatively without the certification by an independent registered medical 

practitioner that the patient is unable to understand the nature, purpose and effects o f 

the proposed treatment and that the proposed treatment is appropriate for the 

patient."^

S 58 also refonns the provisions in English law on the administration of

electroconvulsive therapy (ECT) (also frequently known as electroshock therapy)

through the insertion o f a new section 58A to deal specifically with ECT. S58A

provides that ECT cannot be given to any patient “capable o f  understanding the
118nature, purpose and likely effects o f the treatment” without their consent. WTiere 

the patient is not capable o f consenting, the ECT must be certified by a registered 

medical practitioner as being an “appropriate” treatment and additionally the ECT

M ental Health Act 1983 (England), s 57 (1) as amended by the M ental Health A ct 2007 (England), s 
34. Under the M ental Health (H ospital, Guardianship and Treatment) (England) Regulations 2008, 
Regulation 27 (1), the administration o f  hormones for the purposes o f  reducing the m ale sex  drive is 
specified  as a regulated treatment for the purposes o f  s 57 (1).

M ental Health A ct 1983 (England), s 57 (2) as amended by the M ental Health Act 2007 (England), s
34.

M ental Health A ct 1983 (England), s 57 (3) as amended by the M ental Health A ct 2007 (England), s
34.

M ental Health Act 1983 (England), s 58 (3) as amended by the M ental Health Act 2007 (England), s
28 .

Mental Health A ct 1983 (England), s 58A , as inserted by M ental Health Act 2007 (England), s 27.
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must not conflict with an advance decision made by the patient that the registered 

medical practitioner considers ‘valid and applicable’, or with a decision made by a 

donee, a deputy, or the Court o f  Protection."^ In circumstances where ECT is to be 

administered to a child, the treatment must always be certified as appropriate, even 

where the child is considered to have capacity to consent and is willing to give that 

consent.

In Ireland, the MHA 2001 mandates that ECT may not be administered without a 

patient’s consent, unless the patient’s consultant psychiatrist and a second consultant 

psychiatrist ‘approve’ the programme o f  ECT.'^° There is no requirement that the 

treatment be ‘necessary’ or ‘appropriate’, and no requirement that the consultant 

psychiatrists reach their conclusion to approve o f  the treatment independently o f  one 

another.'^'

The English mental health law ’s mechanisms on consent to treatment possibly 

provide for stronger protection in the event o f  a treatment being administered to a 

patient compulsorily, in particular in the instance o f  compliant incapacitated patients. 

These provisions are o f  interest as a comparison with the Irish approach to this issue 

in light o f  the problems with Part 4 o f  the 2001 Act as were outlined at § 1.4.2 

above.

Mental Health Act 1983 (England), s 58A ss (2) to (5), as inserted by Mental Health Act 2007 
(England), s 27.

Mental Health Act 2001 s 59(1 )(b) for electro-convulsive therapy and s 60(1 )(b) for the 
administration of medication.

See discussion of Mental Health Act 2001, s 59, at § 5.3.2 below.
Significant discussion of the English common law precedents pertaining to consent to treatment 

generally and in relation to mental health treatments more particularly is provided at § 1.4.2. above and 
at § 5.3.3 below. There is also a sizeable body of academic literature on the question o f consent to 
treatment in England. See for example, Bartlett, Peter, and Sandland, Ralph, Mental Health Law: 
Policy and Practice, 2nd ed. (Oxford; Oxford University Press, 2003), Chapter 7; Hoggett, Brenda M., 
Mental Health Law  (London: Sweet and Maxwell, 1996), Chapter 5; Mason, Kenyon and Laurie, 
Graeme, Mason & McCall Sm ith’s Law and Medical Ethics 7th edn (Oxford; Oxford University Press, 
2005), Chapter 10; Fenwick, Helen, Civil Liberties and Human Rights, 3rd ed. (London; Cavendish 
Publishing Limited, 2004), Chapter 12; Davies, M., Medical Law  2nd edn (London; Blackstone, 1998), 
Chapter 5; Cheng, Wilson, and Shah, Parag, “Making decisions on behalf o f children; parents' rights 
under the new mental health legislation” (2010) 40 (Sep) Family Law  973-977; Richardson, Genevra, 
“Mental capacity at the margin; the interface between two Acts” (2010) 18 (1) Medical Law Review  
56-57; Heywood, Rob, “Medical disclosure of alternative treatments” (2008) 68 (1) Cambridge Law 
Journal 30-32; Williams, Rebecca, “Deception, mistake and vitiation o f the victim’s consent” (2008) 
124 (Jan) Law Quarterly Review  132-159; Maclean, Alisdair, “Autonomy, consent and persuasion” 
(2006) 13 (4) European Journal o f  Health Law  321-338; Davies, Rhys and Dawson, Keith, Consent to 
medical treatment (London; Mind, 2009); British Medical Association, Consent, rights and choices in 
health care fo r  young people (London; BMJ Books, 2001); General Medical Council, Consent:
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4.2 South Africa

South A frica’s mental health law regime is but one year younger than Ireland’s 

Mental Health Act 2001, and like the Irish regime it is intended to introduce a human 

rights framework into the area o f mental health regulation. While South Africa is not 

a party to the European Convention on Human Rights, like Ireland it is a party to the 

United Nations human rights framework and this fonns a common international 

human rights language that is shared between South Africa and Ireland. In this much, 

South Africa and Canada are similar in their points o f comparison with Ireland. 

However, South Africa has a distinctive constitutional provision which makes it a 

particularly interesting jurisdiction for comparative purposes: South Africa recognises 

a justiciable constitutional right to health.

South A frica’s legal system is a hybrid model incorporating elements o f indigenous 

legal principles; the English common law; and Dutch civil law. The procedural rules 

o f litigation and the law o f evidence are strongly influenced by the common law, 

while detailed codified provisions governing contract, delict (torts), family law and so 

on demonstrate the influence o f the Dutch civilian system with its roots in Roman 

law.'̂ ^

In 1993, when the apartheid regime fell in South Africa, a new Constitution was 

drafted to underpin the new democratic society that was being constructed to replace 

the old regime. The structure and content o f this new constitutional framework was 

crucial. As Klug states:

p a tien ts  an d  doctors m aking decisions together  (London: General M edical C ouncil, 2008); U niversity  
o f  London Institute o f  Education, D isa b led  p eo p le  an d  consent to m edica l treatm ent an d  research  
(London; U niversity o f  London Institute o f  Education, 1993); U niversity o f  London Institute o f  
Education Social Science Research Unit, Young peop le , p sych ia tr ic  treatm ent an d  consen t (London; 
U niversity o f  London Institute o f  Education, 1993); Hope, Paul, “Paternalism or power? Compulsory 
treatment under section 58 o f  the Mental Health A ct 1983” (2006) M ay Journal o f  M ental H ealth  Law  
90-101 , and Fennell, Phil, “Institutionalising the C om m unity” in M cSherry, Bernadette and Walker, 
P enelope, eds, Rethinking R igh ts-B ased  M ental H ealth  L aw s  (O xford and Portland, Oregon; Hart 
Publishing, 2010 ), 13-50.

For a brief introduction to the history and structure o f  the South African legal system , see  Zweigert, 
Konrad and Kotz, Hein, 3'̂ '* ed. (W eir, Tony, transl.) Introduction to C om parative L aw  (Oxford; 
Clarendon Press, 1998), 231-235.
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While constitutional law was a peripheral part o f law in the colonial and 
apartheid eras, since the achievement o f democracy in 1994, the Constitution, 
and its interpretation by the Constitutional Court in particular, has become a 
central pillar in South African law.'^"^

The South African Constitution is notable in its adoption o f a number o f socio

economic rights in its Bill o f  Rights, all o f which are fully justiciable before the 

Constitutional Court. The philosophy underpinning the decision to include socio

economic rights as justiciable rights in the South African Constitution has been 

described by the South African Human Rights Commission as founded on concepts o f 

humanity and dignity;

Poverty and lack o f access to basic means o f living undermines the very 
humanity o f people. In other words, basic elements like water, food and 
healthcare are essential for the realisation o f decent and dignified humanity.

O f most interest to this work is the right to have access to health care services. The 

discussion below will assess whether the inclusion o f a justiciable right to access 

health care in South Africa has resulted in legal precedents that safeguard access to 

health care in a stronger way than has been the case before the courts in Ireland, 

where no justiciable right to health exists.

4.2.1 The South African Constitution

The new South African Constitution, adopted in 1994, is unusual in that it provides 

for fully justiciable socio-economic rights. As was noted in Chapter 2 o f this work, 

socio-economic rights feature only in the ‘Directive Principles’ portion of the Irish 

Constitution, and any attempts to introduce enforceable socio-economic rights 

utilising arguments founded in the justiciable civil and political rights protections 

have been firmly rejected by the Supreme C o u r t . T h e  concerns o f the Irish judiciary

Klug, Heinz, The Constitution o f  South Africa: A Contextual Analysis (Portland, Oregon: Hart 
Publishing, 2010), 6.

Pityana, Chairperson o f  the South African Human Rights Commission, from the Foreword to 
Seleoane, Socio-Economic Rights in the South African Constitution: Theory and Practice  (Pretoria; 
Human Sciences Research Council, 2001), xv.

See O ’Reilly and Ors v Limerick Corporation  [1989] ILRM 181, Sinnott (a minor suing by his 
mother and next friend) v M inister fo r  Education, Ireland and the Attorney General [2000] lEHC 21; 
[2001] lESC 63; [2001] 2 IR 545, O ’Donoghue v Minister fo r  Health [1996] 2 IR 20, T.D. (a minor
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in respect o f  socio-economic rights -  focussing on the protection o f the principles o f 

democracy and o f the separation o f powers, and on the dangers o f requiring judges to 

make decisions with fiscal consequences more properly confined to the realm o f the 

executive branch o f government -  were also raised in the context o f  the introduction 

o f the new Constitution in South Africa. Constitutional Court o f South Africa Judge 

Kate O ’Regan in a speech given at Trinity College Dublin referenced the significant 

debate in South Africa about the inclusion o f jusiticiable socio-economic rights in the 

new Constitution,'^^ before explaining the rationale for the approval by the 

Constitutional Court of the text o f the new Constitution:

Indeed during the certification process this Court was called upon to refuse 
certification o f the constitutional text on the basis that it included socio
economic rights because to include such rights threatened the separation o f 
powers. The Court rejected this argument noting that even first generation
rights in a supreme Constitution have budgetary implications which can give

128rise to tensions between the legislature and courts.

The approach taken in the South African Constitution has found favour with 

commentators in Ireland. McHugh is strongly supportive o f  the South African 

Constitutional Court’s jurisprudence on socio-economic rights:

The experience o f the South African Constitutional Court in ensuring that the 
organs o f State act reasonably in allocating resources and in implementing 
policy provides ample evidence that the courts have a valuable role to play in 
protecting individual rights such as the right to housing and appropriate 
healthcare, rights which can be regarded as pressing concerns o f any 
individual...The unwillingness o f the Irish courts to become involved in 
socio-economic matters may be less attributable to concern that this would 
overstep the boundaries o f their constitutional role, than to an unstated belief

129that socio-economic rights do not merit judicial protection.

Also approving o f the South African approach, Whyte cites South A frica’s adoption 

o f socio-economic rights in its Constitution in support o f his argument that the

suing by  his m other an d  next fr ie n d  M .D .j v M in ister f o r  Education, Ire lan d  an d  the A ttorn ey General, 
the E astern  H ealth  B oard  an d  by O rder o f  the M in ister fo r  H ealth  an d  Children  [2001] lESC  101; 
[2001] 4  IR 259, and NW HB v H W  & C W  [200] ]  3 IR 622.

O ’Regan, Kate, “Cultivating a Constitution: C hallenges Facing the Constitutional Court in South 
Africa” (2000) 22 D ublin U niversity  L aw  Journal 1, n45.

O ’Regan, Kate, “Cultivating a Constitution; C hallenges Facing the Constitutional Court in South 
A frica” (2000) 22 D ublin U niversity  L aw  Journal 1, 11-12.

M cH ugh, Claire, “Socio-E conom ic Rights in Ireland: L essons to be learned from South Africa and 
India” (2004) 4  Hibernian L aw  Journal 109, 142.
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insertion o f a guarantee for socio-economic rights into the Irish Constitution 

(presuming a referendum result in favour o f the insertion) would not result in a 

distortion o f  democracy, and refers to the review o f the South African Constitution by 

the Constitutional Assembly o f  the Republic o f South Africa prior to its adoption as 

support for the position that there is “nothing objectionable in providing constitutional 

protection for a set o f justiciable socio-economic rights designed to combat social 

exclusion.” '̂ ®

The South African Constitution provides for a right to health care services in three 

different sections.'^' Section 27 o f Chapter 2 (the Bill o f Rights section o f  the 

Constitution) is the core provision providing for a right to access to health care. 

Section 27 provides:

27. Health care, food, water and social security. -  (1) Everyone 
has the right to have access to -

(a) health care services, including reproductive health care;
(b) sufficient food and water; and
(c) social security, including if  they are unable to support
themselves and their dependants, appropriate social assistance.

(2) The state must take reasonable legislative and other measures, 
within its available resources, to achieve the progressive realisation o f each o f 
these rights.

(3) No one may be refused emergency medical treatment.'^*

Section 27(2) provides for a duty on the State to protect the right to health care by 

means o f ‘progressive realisation’. As was noted at §2.7 o f this work, progressive 

realisation requires governments to plan for the full implementation o f rights and to 

institute policies to bring about that full implementation but is not a duty on 

governments to recognise rights immediately and in their e n t i r e t y . T h e  Article 12

W hyte, Gerard, S ocia l Inclusion an d  the L ega l System : P ublic  In terest L aw  in Ire lan d  (Dublin; 
Institute o f  Public Administration, 2001), 55.

Constitution o f  the Republic o f  South Africa 1996, Chapter 2: B ill o f  Rights, s 27 (general right to 
access to health care); s 28(1 )(c) (right to basic health care services for all children); and s 35(2)(e) 
(right to adequate m edical treatment for detainees and prisoners, to be provided at the State’s expense). 

Constitution o f  the Republic o f  South Africa 1996, Chapter 2: B ill o f  R ights, s 27.
Rosenthal, E., and Sundram, C.J., “International Human Rights in M ental Health L egislation” 

(2002) 21 N ew  York L aw  School Journ al o f  In ternational a n d  C om parative  Law 469, 483-485 .
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right to health in the International Covenant on Economic, Social and Cultural Rights 

is also subject to progressive realisation.

Under section 7(2) o f the Constitution the State is required to “respect, promote and 

fulfil” all o f the rights in the Bill o f Rights'^"* and section 8 states:

The Bill o f Rights applies to all law, and binds the legislature, the executive, 
the judiciary and all organs o f state. A provision o f the Bill o f Rights binds a 
natural or a juristic person if, and to the extent that, it is applicable, taking into 
account the nature o f the right and the nature o f any duty imposed by the 
right."'^^

The effect o f these provisions is to make the right to health (along with all o f the other 

rights in the Bill o f Rights) fully justiciable before the South African c o u r t s . T h e  

right to health is conceptualised as being linked with access to food, water and social 

security. It is not simply access to medical treatments -  it includes access to the 

means that enable people to safeguard health in order to avoid illness and promote
137recovery if they do become ill.

A number o f high profile constitutional cases have revolved around the right to health
Iin South Africa. In Soobramoney v Minister fo r  Health the Constitutional Court 

found that where a scarcity o f resources prevailed, the State would be justified in 

limiting citizens’ enjoyment o f the constitutional right to health, in this instance in 

respect o f access to expensive kidney dialysis tre a tm e n t.C h a sk a lo n  J found that the 

policy adopted by the State, while it meant that the applicant would be denied the

Constitution o f  the Republic o f  South Africa 1996, Chapter 2: B ill o f  R ights, s 7(2).
Constitution o f  the Republic o f  South Africa 1996, Chapter 2: B ill o f  R ights, s 8(1).
See  H assim , Adila; H eyw ood, Mark; and Berg, Jonathan, (eds.). H ealth  & D em ocracy: A gu ide  to 

human rights, health law  an d  p o lic y  in p o st-a p a rth e id  South Africa, (South Africa; Siberink, 2007), 
Chapter 1 “A  Background to Health Law and Human Rights in South A frica” para 1.2 
< http://w w w .section27.org.za/2007/06/01/health-and-dem ocracy/> accessed  10 January 2010.

See  H assim , Adila; H eyw ood, Mark; and Berg, Jonathan, (eds.). H ealth  & D em ocracy: A gu ide to 
human rights, health law  an d  p o lic y  in p o st-a p a rth e id  South Africa, (South Africa: Siberink, 2007), 
Chapter 1 “A  Background to Health Law and Human Rights in South A frica” para 1.2 
< http://w w w .section27.org.za/2007/06/01/health-and-dem ocracy/> accessed  10 January 2010.

Soobram oney  v M inister o f  Health. K wa-Zulu N atal, 1997 (12) BCLR 1696 (CC). See  Hassim , 
Adila; H eyw ood, Mark; and Berg, Jonathan, (eds.). H ealth  cfi D em ocracy: A gu ide  to  human rights, 
health law  an d  p o lic y  in p o st-a p a rth e id  South Africa. (South Africa: Siberink, 2007), Chapter 1 “A 
Background to Health Law and Human R ights in South A frica” para 19 
< http://w w w .section27.org.za/2007/06/01/health-and-dem ocracy/> accessed 10 January 2010.

S oobram oney v M in ister o f  H ealth  (Kwa-Zulu N atal) (C C T 32/97) [1997] ZACC 17; 1998 (1) SA  
765 (CC); 1997 (12) BCLR 1696 (27 N ovem ber 1997)
< http://w w w .saflii.org/za/cases/Z A C C /1997/17.htm l> accessed  10 January 2011.
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treatment he sought, would ensure that overall more patients would benefit from the 

treatment in question, and was therefore reasonable;

The state has to manage its limited resources in order to meet all these claims. 
There will be times when this requires it to adopt a holistic approach to the 
larger needs of society rather than to focus on the specific needs of particular 
individuals within society.

The test of whether a particular approach to the allocation of resources in the 

provision of socio-economic rights was ‘reasonable’ was again adopted in 

Government o f  the Republic o f  South Africa and Others v Grootboom and Others^'^^ in 

which the Constitutional Court interpreted the phrase “reasonable legislative and 

other measures” in Article 27 (2). While upholding the Soobramoney precedent that 

the State is justified in times o f hardship to limit the constitutional right to health, the 

Court held that measures that fail to include the objective of meeting the needs of the 

most vulnerable groups of society will not meet the ‘reasonable measures’ 

requirement.'"^^ Yacoob J described the threshold at which the minimal core 

obligation exists as “the floor beneath which the conduct of the State must not drop if 

there is to be compliance with the obligation.” ''̂ ^

In Minister o f  Health v Treatment Action Campaign^^^^ (‘the Nevirapine case’) the 

Constitutional Court upheld a High Court order compelling the State to make an anti

retroviral drug (Nevirapine) available to all HIV positive pregnant women receiving 

health care in the public health s e c t o r . K l u g  describes the Nevirapine decision as

Soobramoney v Minister o f  Health (Kwa-Zulu Natal) (CCT32/97) [1997] ZACC 17; 1998 (1) SA 
765 (CC); 1997 (12) BCLR 1696 (27 November 1997) para 31 
<http://www.saflii.org/za/cases/ZACC/1997/17.html> accessed 10 January 2011.

Groothoom and Others v Government o f  the Republic o f  South Africa and Others (CCT38/00) 
[2000] ZACC 14 (21 September 2000) <http;//www.saflii.org/za/cases/ZACC/2000/14.html> accessed 
10 January 2011.

Grootboom and Others v Government o f  the Republic o f  South Africa and Others (CCT38/00) 
[2000] ZACC 14 (21 September 2000) para 41 <http;//www.saflii.org/za/cases/ZACC/2000/14.html> 
accessed 10 January 2011.

Grootboom and Others v Government o f  the Republic o f  South Africa and Others (CCT38/00) 
[2000] ZACC 14 (21 September 2000) para 31 <http://www.safIii.org/za/cases/ZACC/2000/14.html> 
accessed 10 January 2011.

Minister o f  Health v Treatment Action Campaign {No. I) (CCT9/02) [2002] ZACC 16; 2002 (5) SA 
703; 2002 (10) BCLR 1075 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/2002/16.html> 
accessed 10 January 2011 and (No 2) (CCT8/02) [2002] ZACC 15; 2002 (5) SA 721; 2002 (10) BCLR 
1033 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/2002/15.html> accessed 10 January 2011.

Minister o f  Health v Treatment Action Campaign (No. J) (CCT9/02) [2002] ZACC 16; 2002 (5) SA 
703; 2002 (10) BCLR 1075 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/20G2/16.html>
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building on the “central” decision in Grootboom and “placing the review of the 

reasonableness of government policy and implementation at the centre of its socio

economic rights jurisprudence.”*''̂

The attempts made by litigants in Ireland to secure access to health care on the basis 

of the Directive Principles of Social Policy in Article 45 of the Irish Constitution, or 

by arguing for an unenumerated right to access to health care, have been discussed in 

some detail in Chapter 3 of this work.'"*^ Most o f these cases have sought to frame 

their submissions within the context of the right to education, which is justiciable in 

the Irish context. NWHB v HW  & CPf'"'* however directly addresses the question of 

the justiciability of claims relating to the provision of services designed to maximise 

good health. Murphy J obiter stated that there are no express provisions of the 

Constitution cognisable by the courts which require the State to provide medical 

services or social welfare of any kind for any of its citizens.'"*^ Hardiman J gave a 

detailed explanation of his reasons for holding that a claim seeking to compel the 

State to provide particular medical treatments, tests or services could not be 

cognisable before the courts in Ireland:

The legislature, and not the courts, are in the best position to judge whether 
such an innovation is necessary, proportionate or desirable, whether there are 
countervailing considerations of a social or medical nature or otherwise; 
whether there exists sufficient consensus in the community to make legislation 
feasible or desirable and many other relevant considerations. Compulsory 
medical diagnosis or treatment in any form is, for the reasons identified in the 
judgment of the learned Chief Justice, a topic regarded with some unease 
throughout the civilised world. The degree to which this unease should be 
recognised, whether precautions can be taken to allay legitimate fears, and the 
fundamental question of whether the imperative behind the P.K.U. test or any

accessed 10 January 2011 and (No 2) (CCT8/02) [2002] ZACC 15; 2002 (5) SA 721; 2002 (10) BCLR 
1033 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/2002/15.html> accessed 10 January 2011.

Klug, Heinz, The Constitution o f  South Africa: A Contextual Analysis (Portland, Oregon: Hart 
Publishing, 2010), 140.

See for example the cases o f  O ’Reilly and Ors v Limerick Corporation  [1989] ILRM 181, F.N. v 
M inister fo r  Education [1995] 1 IR 509, Geoghegan J. (High Court), G v An Bord Uchtdla [1980] IR 
32, Sinnott (a minor suing by his mother and next friend) v Minister fo r  Education, Ireland and the 
Attorney General [2000] lEHC 21; [2001] lESC 63; [2001] 2 IR 545, O'Donoghue v Minister fo r  
Health [1996] 2 IR 20, T.D. (a minor suing by his mother and next frien d  M.D.) v Minister fo r  
Education, Ireland and the Attorney General, the Eastern Health B oard and by Order o f  the M inister 
fo r  Health and Children [2001] lESC 101; [2001] 4 IR 259, O ’Reilly and Ors v Limerick Corporation  
[1989] ILRM 181, NWHB v HW  & CW  [2001] 3 IR 622, and O'Brien v Wicklow Urban D istrict 
Council, Unreported, High Court 10 June 1994, Costello J.

N W H B v H W &  CW [2001] 3 IR 622.
NWHB v H W &  C W [2001] 3 IR 622, 729.
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other test is sufficient to justify coercion, are all matters best addressed 
legislatively. As McCarthy J. said in a completely different context in Russell 
V. Fanning [1988] I.R. 505 at p. 554:-

I question how a court detenmines (a) a question of national policy; (b) 
what is the decision on it; (c) whether or not that decision is that of the 
people; (d) how did the people decide such a question; (e) how the 
requirements of the common good were taken into account.

Moreover, if and when the legislature decides to introduce legislation of the 
relevant kind it will be for the courts to determine, if the occasion arises, 
whether such legislation is consistent with the provisions of the Constitution. 
If the court is called upon to make this decision, it will have the benefit of 
evidence and argument on a specific provision, probably in circumstances 
where the parties are more on a footing of equality from the point o f view of 
resources than the present plaintiff and defendants. If the court itself imposed 
a novel obligation, the constitutionally envisaged arrangement whereby one 
organ of government makes law and another decides on its constitutionality, 
would be inhibited in its operation.

The fear o f infringing on the separation of powers continues to prevent the Irish 

Supreme Court from being prepared to contemplate enforceable socio-economic 

rights. Without these rights even being cognisable before the Irish courts, there is no 

prospect of the introduction o f any kind of Soobramoney or Grootboom 

reasonableness test to evaluate the government’s commitment to the progressive 

realisation of a right to health as signed up to in the ICESCR. It is likely that the only 

means of effecting a change to the Sinnott line of precedents would be the 

introduction of a justiciable socio-economic right to health into the text o f the 

Constitution by means of a constitutional referendum, as was suggested by Whyte in 

2003.*^' There is little political will for such a proposal and the prospect o f any such 

development is remote. Additionally, there is the possibility that a justiciable 

constitutional right to health care may not provide much ‘value added’ in the Irish 

context. In the recent decision in Meadovjs v Minister fo r  Justice Equality and Law
1 < 9

Reform the Supreme Court held that in judicial review proceedings where the 

decision under review is of a nature that affects constitutional or ECHR rights, the 

court’s analysis of the reasonableness of the decision must include an assessment of 

the proportionality of the decision. Proportionality in this context must be measured in

NWHB V HW  & CW  [2001] 3 IR 622, 762.
Whyte, Gerard, Social Inclusion and the Legal System: Public Interest Law in Ireland  (Dublin: 

Institute o f  Public Administration, 2001), 55.
M eadows v Minister fo r  Justice Equality and Law Reform [2009] lESC 3.
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light of the human rights restrictions the decision in question may occasion. The 

possibiHty of utilising this ‘proportional’ version of reasonableness to argue for the 

review of decisions pertaining to the allocation of health care services is discussed at 

§ 5.5 below.

The provision in the South African Constitution for a justiciable right to health is of 

significant importance in the context of mental health regulation, reinforcing the 

obligation under the International Covenant on Economic Social and Cultural Rights 

(ICESCR) for States to pursue progressive realisation of the right to health contained 

in Article 12 of the Convention. While the Soobramoney and Grootboom judgments 

limit the scope of analysis of the right to health to the reasonableness of government 

decisions on the availability of health services, this nonetheless represents a valuable 

administrative protection over and above the precedents from the Irish courts on 

similar issues.

4.2.2 Legal Regulation of M ental Health Care In South Africa

South Africa’s mental health regime is contained primarily in the Mental Health Care 

Act 2002 (hereafter ‘the 2002 Act’).'^^ The 2002 Act replaced the earlier Mental 

Health Act 1973 (hereafter ‘the 1973 Act’). The 1973 Act has been described as 

having grown out of a ‘public panic’ following a conclusion made by a Commission 

of Inquiry into the murder of Prime Minister Verwoerd that many murders were 

committed by ‘mentally disabled persons’, and that as a consequence the 1973 Act 

was concerned more with issues of public safety than with patients’ rights.'^"* Among 

the provisions in the 1973 Act that were subjected to criticism were the compulsory 

admission criteria, which required only a ‘reasonable suspicion’ of a mental

The text o f  the Mental Health A ct (N o. 17 o f  2002) (South A frica) is available at 
< http://ww w.polity.org.za/article/m ental-health-care-act-no-17 -o f-2 0 0 2 -2 0 0 2 -0 1 -01 > accessed  10
January 2011.

McCrea, N atalie Latoya, “A n A nalysis o f  South A frica’s M ental Health L egislation” (2010) 
National Law Forum
<http;//digitalcom m ons.w cl.am erican.edu/cgi/view content.cgi?article=1006& context=stusch_w inners>  
accessed 10 January 2010.
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disorder'^^ and a lack o f provisions providing for effective reviews o f detentions and 

appeals against detention.

After the adoption of the post-apartheid Constitution in 1996, refon-n o f the 1973 

A ct’s provisions was undertaken in order to ensure that the mental health law regime 

would comply with the constitutional requirements to respect the rights to equality;'^^ 

dignity;'^* and freedom and security o f p e r s o n . T h e  Mental Care Act 2002 came 

into force in December 2 0 0 4 . In common with the Mental Health Act 2001 in 

Ireland, the 2002 Act seeks to move towards community-based provision o f  mental 

health services and to put the legal regulation o f mental health care onto a human 

rights based footing.'^'

Section 1 o f the 2002 Act defines mental illness as “a positive diagnosis o f a mental 

health related illness in terms o f accepted diagnostic criteria made by a mental health 

care practitioner authorised to make such d i a g n o s i s . S e c t i o n  8 o f the Act then 

proceeds to set out fundamental guiding principles applicable in the operation o f the 

Act with regard to the rights and duties relating to mental health care users;

1) The person, human dignity and privacy o f every mental health care 
user must be respected.

2) Every mental health care user must be provided with care, treatment 
and rehabilitation services that improve the mental capacity o f the user to

See Burns, JK, “Implementation o f  the Mental Health Care Act (2002) at district hospitals in South 
Africa: Translating principles into practice” (2008) 98(1) South African M edical Journal 46-49. See 
also Kruger, A., Mental Health Law in South Africa (Durban; Butterworths, 1980).

See Burns, JK, “Implementation o f  the Mental Health Care Act (2002) at district hospitals in South 
Africa: Translating principles into practice” (2008) 98(1) South African M edical Journal 46-49. See 
also Hayson, Nicholas, Strous, Martin, and Vogelman, Lloyd, “The Mad Mrs. Rochester Revisited: 
The involuntary confinement o f  the mentally ill in South Africa” (1990) 6 (3) South African Journal on 
Human Rights 341.

Constitution o f  the Republic o f  South Africa 1996, Chapter 2: Bill o f  Rights, s 9.
Constitution o f  the Republic o f  South Africa 1996, Chapter 2: Bill o f  Rights, s 10,
Constitution o f  the Republic o f South Africa 1996, Chapter 2: Bill o f  Rights, s 12,
General Regulations, Notice No. R. 1467 published in Government Gazette No. 27117 dated 15

December 2004 (South Africa), See Department o f  Health, Press Release: New Mental Health Care 
Act Prom ulgated' (Johannesburg; South African Parliament, Department o f  Health, 14 December 
2004) <http://www,doh.gov.za/docs/news/2004/nzl215.html> accessed 10 January 2011.

See also the discussion o f  the evolution from a custodial to a treatment paradigm in Allan, Alfred 
and Allan, Marietje “The Right o f  Mentally 111 Patients to Refuse Treatment” (1997) 114 South African 
Law Journal 578.

Mental Health Care Act 2002 (South Africa), s 1.
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develop to full potential and to facilitate his or her integration into community 
life.

3) The care, treatment and rehabilitation services administered to a 
mental health care user must be proportionate to his or her mental health status 
and may intrude only as little as possible to give effect to the appropriate care, 
treatment and rehabilitation.'^^

The closest the Irish mental health law regime comes to enshrining this kind o f human 

rights philosophy in its provisions is the direction in s 4 o f the MHA 2001 to always 

act in the patient’s best interests (to be balanced against the safety o f others)'^'* and 

with ‘due regard’ to ‘the need to respect’ their rights to dignity, bodily integrity, 

privacy and a u t o n o m y . B y  comparison with the South African provision, the 

paternalist character o f the Irish regime is strongly apparent.

Involuntary admission, detention and treatment for mental illness is governed by 

section 33 o f the 2002 Act together with the Mental Health Care Regulations 2003'^’ 

and the General Regulations 2004.'^* An application for involuntary committal may 

be made by a family member but an admission will only proceed if  two mental health 

care practitioners performing independent assessments o f the patient find that 

involuntary care is n e c e s s a r y . A  person who is admitted as an ‘involuntary mental 

health care user’ must be provided with “care, treatment and rehabilitation at a health 

establishment if  at the time o f application, there is a reasonable belief that the mental 

health care user has a mental illness” and is likely to cause serious hann to their 

person or others.'^® Admission is for an initial period o f 72 hours, after which a 

further review must occur.'^' The review may result in the patient continuing to be 

detained on an involuntary basis; or, if  the review concludes that involuntary care is

M ental Health Care A ct 2002 (South Africa), s 8.
M ental Health A ct 2001, s 4(1).
M ental Health A ct 2001, s 4(3).
See  also the discussion o f  the Mental Health A ct 2001, s 4 , and o f  the paternalist approach adopted 

in mental health cases by the Irish courts in Chapter 5 o f  this work, for exam ple in the decision in E H  v 
The C lin ica l D irec to r  o f  St V incen t’s H ospital, A ideen  F rehne an d  the M ental H ealth  Tribunal, 
Unreported, Supreme Court, 28 M ay 2009 (Kearns J).

M ental Health Care Regulations, N otice N o. R. 24384  published in Governm ent Gazette N o. 7578  
dated 14 February 2003 (South Africa).

General Regulations, N otice N o. R. 1467 published in Governm ent Gazette N o. 27117  dated 15 
D ecem ber 2004 (South Africa).

Mental Health Care Act 2002 (South Africa), s 33(7).
'™ M ental Health Care A ct 2002 (South Africa), s 33(7).

Mental Health Care Act 2002 (South Africa), s 34.
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not necessary it may result in their consenting to remain in hospital on a voluntary 

basis, or in their discharge, either completely or into outpatient care.'^^ These 

provisions do not vary in substantial degree from the equivalent Irish provisions under 

the MHA 2001.

The 2002 Act also establishes Mental Health Review Boards to review admissions, 

detentions, and certain treatments for compliance with the provisions o f the Act.'^^ 

The Review Boards are composed o f a magistrate, an attorney, and a mental health 

practitioner.'^'* Unlike the Irish and English Mental Health Tribunals, there is no lay 

member o f the panel. W here a hospital concludes at the expiration o f the initial 72 

hour period o f  involuntary detention provided for under section 34 that the patient 

requires further involuntary care and treatment, the hospital must make a request for 

approval o f that further detention within seven days.'^^ In a notable extra step that is 

not present in either Irish or English mental health law, where the Review Board 

concludes that the further detention is warranted, the case file is forwarded to the 

High Court for judicial review, and the Court will perfonn that review within one
176month. Finally, sections 34 and 37 provide that periodic reviews o f  all patients’ 

detentions and treatment must be undertaken and submitted to the Review Board in 

the form o f an annual report -  importantly, this protection applies to both voluntary 

and involuntary patients.’’  ̂ Voluntary patients in Ireland remain outside o f the remit 

o f the Mental Health Commission’s inspection and review processes, despite calls 

from the Commission for the extension o f its remit in order to be able to provide 

protection to these patients (and in particular to compliant incapacitated patients 

present in mental hospitals on an ostensibly voluntary basis) in addition to involuntary 

patients.

The World Health Organisation in 2008 reviewed South A frica’s mental health law 

regime and concluded:

Mental Health Care Act 2002 (South Africa), s 34(3).
Mental Health Care Act 2002 (South Africa), s 18.
Mental Health Care Act 2002 (South Africa), s 20.
Mental Health Care Act 2002 (South Africa), s 34(3)(d).
Mental Health Care Act 2002 (South Africa), s 34(7)(c).
Mental Health Care Act 2002 (South Africa), ss 34 and 37.
See Keys, Mary, M enial Health Act 2001 (Dublin: Round Hall Sweet & Maxwell, 2002), 50.
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[the] Mental Health Care Act (2002) is consistent with international human 
rights standards, and is based on a thorough consultation process with a range 
o f stakeholders. As a key instrument o f refomi (such as the development of 
mental health care within general health services and the facilitation o f 
community-based care), the Act appears to be a highly appropriate and 
important milestone in the development o f the mental health system in South 
Africa.” ’’^

The 2002 A ct’s inclusion o f guiding principles founded on human rights concepts o f 

dignity and reciprocity place South A frica’s mental health law regime on a very 

different footing to the paternalist approach adopted in the Mental Health Act 2001 in 

Ireland. Significantly, the admission and treatment o f voluntary patients in South 

Africa is subject to review, albeit at a significantly reduced level o f intensity to that 

provided to involuntary patients. In Ireland, voluntary patients are not provided with 

any mechanism for review o f their admission and treatment. Coupled with the lack of 

a human rights based guardianship regime, this leaves the compliant incapacitated 

patient in particular in a very vulnerable position.

Conclusion

The refonn o f mental health law in Ireland has resulted in significant improvements 

on the previous regime that was in place under the 1945 Act. However, a number o f 

areas o f difficulty still arise under the MHA 2001 in respect o f patients’ human rights 

and in this regard it may be said that two themes emerge from the comparative 

account in this Chapter o f mental health regulation in other jurisdictions.

The first o f these is the benefit that is accrued in terms o f furtherance o f the aims of 

the ICESCR of having a justiciable socio-economic right to health contained in the 

fundamental constitutional text of the legal system, as is the case in South Africa. The 

continued absence o f any enforceable mechanism for evaluating the quality o f the 

government decisions regarding the availability o f health care services (as distinct

Lund C, K leintjes S, C am pbell-Hall V , Mjadu S, Petersen I, Bhana A , Kakuma R, M lanjeni B , Bird 
P, Drew N , Faydi E, Funk M, Green A , Omar M, and Flisher AJ., M ental health p o lic y  developm en t 
a n d  im plem entation  in South A frica: a  situation analysis. P h ase  1 C ountry report. (Cape Town: Mental 
Health and Poverty Project, 2008), 10
< http://ww w.w ho.int/m ental_health/policy/developm ent/SA % 20Country% 20R eport% 20- 
% 20Final% 20Draft% 20Jan% 202008.pdf> accessed  10 January 2011.
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from the quality o f individual treatment decisions, which is encompassed within the 

civil law o f torts) leaves Irish law impoverished in this regard.

The second theme to emerge is the significant protection that is afforded to vulnerable 

patients by the introduction o f a human rights based guardianship regime and legally 

enforceable guidelines around questions o f capacity, as is the case in England. In 

particular for patients who lack capacity to make decisions concerning their admission 

and treatment for mental health problems, but who perhaps do not meet the other 

criteria for admission or who are compliant with their detention and their carers are 

reluctant to deploy the invasive provisions o f the involuntary admission and treatment 

regime, a guardianship mechanism founded on a functional approach is o f enormous 

value.

In the next Chapter an audit o f the extent to which Irish constitutional, legislative, and 

common law provisions have succeeded in meeting the standards established by the 

international human rights provisions, and whether those international human rights 

provisions have in legal outcomes provided for meaningful substantive protections for 

mental health patients in Ireland, is evaluated.
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5. An Audit of Irish IVIental Health Law for Compliance with 

th e  International Human Rights S tandards

Introduction

The refonn o f mental health law that has been undertaken in Ireland in the last decade 

has had as its stated purpose the intention o f introducing a human rights grounded 

framework for the delivery of mental health care. The function o f a human rights 

grounded mental health law is to ensure that the environment within which people 

with mental health disabilities are cared for operates in such a way as to safeguard 

service users’ abilities to exercise and enjoy their human rights. This is achieved 

through the use o f legal regulation that maximises dignity, autonomy, bodily integrity 

and privacy; while simultaneously minimising encroachments on liberty, and ensuring 

that where compulsion is used, fair procedures are adopted. The provision o f equality 

safeguards and mechanisms for the presentation o f affinTiative claims are powerfiil 

rear guard fortifications to the front line civil and political protections.

This thesis seeks to evaluate the extent to which Irish mental health law succeeds in 

meeting these lofty goals. This audit o f the protections in the area o f mental health 

regulation in Ireland measures the provisions at the constitutional, statutory and 

common law levels against the international human rights norms to which Ireland is 

committed. The discussion is thematic, evaluating the successes and failures o f the 

Irish legal framework in four areas;

1. Protection o f  the right to dignity;

2. Protection o f the right to liberty including the provision o f fair procedures 

where deprivations o f liberty are effected;

3. Protection o f the right to autonomy, including the rights to bodily 

integrity, privacy, and freedom from torture and inhuman and degrading 

treatment or punishment; and
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4. Protection o f equality safeguards and affinnative claims mechanisms by 

which a right to an entitlement to health care may be argued.

5.1 Dignity Claims ( inc luding  Right t o  Life Claims)

Dignity is an essential element o f the human condition, a quality that is inherent in all 

people and that the human rights philosophy o f law strives to protect.' Dignity is not 

an isolated concept that may be argued as an individual rights claim. Dignity claims 

are made alongside another right claim, in the form o f an argument that a failure to 

safeguard that right claim has led to a failure to protect the applicant’s right to dignity.

Dignity claims in mental health law may arise in a multitude o f contexts.^ Most 

frequently, they are constituted as an argument for an entitlement to be treated in a 

particular way in order to safeguard one’s dignity, or as an argument to an entitlement 

not to be subjected to a particular treatment, that it is argued would diminish one’s 

dignity.^

5.1.1 Dignity Claims in International Human Rights

At the international human rights level, dignity features in all o f the international 

human rights instruments. It is central to the core trinity o f human rights documents 

that make up the United Nations Charter, appearing in Article 1 o f the Universal 

Declaration o f Human Rights (UDHR), and in the Preambles to both the International

' B inchy, W illiam , “D ignity as a Constitutional C oncept” in Carolan, Eoin and D oyle, Oran, eds., The 
Irish C onstitution: G overnance a n d  Values (Dublin: Thom son Round Hall, 2008) 307-326, 316.
 ̂For exam ple, in the context o f  challenges to com pulsory detentions that are alleged to be unnecessary, 

or improperly effected; challenges to the administration o f  an unwanted m edical treatment; challenges 
to a treatment regim e in an institution; or in the form o f  claim s seeking the provision o f  a particular 
service or facility or treatment. See  Introduction, above.
 ̂See  Feldman, D avid, “Human D ignity as a Legal V alue -  Part 1 (1999) W inter P ublic L aw  683; 

Rabkin, Jeremy, “What W e Can Learn About Human D ignity from International Law ” (2003-2004) 27  
H arvard  Journal o f  L aw  an d  P u b lic  P o licy  145; Vorhaus, John, “On Degradation Part Two: D egrading  
Treatment and Punishm ent” (2003) 32 Comm on L aw  W orld R eview  65; Gostin, Lawrence O. and 
Gable, Lance, “Global M ental Health: Changing N orm s, Constant Rights” (2008) 9 G eorgetow n  
Journal o f  In ternational A ffairs 83.
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Covenant on Civil and Political Rights (ICCPR) and the International Covenant on 

Economic Social and Cultural Rights (ICESCR).^

It is stated in the ICESCR that the recognition o f economic, social and cultural rights 

is indispensable for a person’s “dignity and free development o f his personality”  ̂ and 

that the provision o f education should be directed to the development o f human 

dignity.^ In the ICCPR respect for dignity is included as a requirement in the 

treatment o f persons deprived o f their liberty.^ General Comment 21 on the ICCPR
o

states that the right to dignity is ‘fundamental’ and ‘universal.’

Dignity as a guiding principle suffuses all o f the rights contained in the Convention 

on the Rights o f Persons with Disabilities (CRPD).^

These provisions o f the international human rights frameworic on dignity are 

aspirational. They do not purport to create a ‘human right to dignity’ that may be 

litigated in its own right before the courts. What they do seek to achieve is to anchor 

the other rights provisions in a concept o f humanity that is grounded on inherent 

dignity, and in this sense they allow dignity claims to ‘piggyback’ on the provisions 

providing for substantive protection o f other human rights protections.

See United Nations, Universal Declaration o f  Human Rights, (1948) G.A. Res. 217A, U.N. GAOR, 
3rd Sess. U.N. Doc. A /311, Article 1; United Nations, International Covenant on Civil and Political 
Rights, 19 December 1966, 999 U.N.T.S. 171, Preamble; and United Nations, International Covenant 
on Economic, Social and Cultural Rights, 16 December 1966, 993 U.N.T.S. 3, Preamble.
 ̂United Nations, International Covenant on Civil and Political Rights, 19 December 1966, 999 

U.N.T.S. 171, Article 22.
 ̂United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3., Article 13.
 ̂United Nations, International Covenant on Civil and Political Rights, 19 December 1966, 999 

U.N.T.S. 171, Article 10.
* United Nations Office o f the High Commissioner for Human Rights, General Comment 21 o f  the 
Committee on Human Rights: Replaces General Comment 9 Concerning Humane Treatment o f  
Persons D eprived o f  Liberty (Geneva; UNHCR, 1992)
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3327552b951 Ifb98cl2563ed004cbe59?0pendocum ent> 
accessed 24 May 2010, para 4.
 ̂United Nations, Comprehensive and Integral Convention to Prom ote and Protect the Rights and  

Dignity o f  Persons with Disabilities, G.A. Res. 168, U.N. GAOR, 56*'' Sess., 88'*' plenary meeting, 
U.N. Doc. A/56/583/Add.2 (New York: United Nations, 2001), Article 3.
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5.1.2 Dignity Claims Under the Irish Constitution

A similar approach is taken to the concept of dignity at the Irish constitutional level. 

Dignity features in the Preamble to the Constitution which describes, as one of the 

purposes of the adoption o f the Constitution, ‘the assurance of the dignity and 

freedom of the i n d i v i d u a l .T h e  protection of human dignity has been referenced in 

several Supreme Court judgments on the recognition and development of 

unenumerated personal rights. It has featured most prominently in cases on the right 

to privacy" and in cases on the right to life and to autonomy.'^ In Re Philip C larke^  

a mental health case, a right to dignity was argued as part of the right to fair 

procedures.

The right to dignity in these cases is presented as but one part of a mesh of human 

rights that are constitutionally protected, and the different rights in the mesh 

interweave in different ways in different cases. Thus in Re a Ward o f  Court (No 2) the 

right to life was held to be paramount, but it could be subject to the other 

constitutional rights of autonomy, self-preservation, privacy and d i g n i t y , w i t h  

dignity in this instance being equated with a right to be treated with dignity.'^ In that 

case, the treatment being provided to the ward of court, while it was aimed at the 

preservation of life, was found to infringe upon her dignity, and the withdrawal of that 

treatment was held not to be in violation of her constitutional rights. The right to 

‘treatment with dignity’ was accorded sufficient status to enable it to trump the right 

to life.

B unreacht na hEireann 1937  (Dublin: Governm ent Publications O ffice), Preamble. The full text 
reads: “In the N am e o f  the M ost H oly Trinity, from W hom is all authority and to W hom , as our final 
end, all actions both o f  m en and States must be referred. W e, the people o f  Eire, Hum bly  
acknow ledging all our obligations to our D ivine Lord, Jesus Christ, W ho sustained our fathers through 
centuries o f  trial. Gratefully remembering their heroic and unremitting struggle to regain the rightful 
independence o f  our N ation, And seeking to promote the com m on good, w ith due observance o f  
Prudence, Justice and Charity, so  that the dignity and freedom o f  the individual may be assured, true 
social order attained, the unity o f  our country restored, and concord established with other nations. D o  
hereby adopt, enact, and give to ourselves this C onstitution.”
" M cG ee v A ttorn ey  G eneral [1974] IR 284 and N orris v A ttorney G eneral [1984] IR 36.
'^Re a  W ard o f  C ourt (N o 2) [1995] lESC I; [1996] 2 IR 73; [1995] 2 ILRM 401 and A ttorney
G eneral v X [ \ 9 9 2 ]  1 IR 1.

R e P h ilip  C larke  (1950) IR 235.
^"^Rea W ard o f  C ourt ( f i o 2)  [1995] lESC 1; [1996] 2 IR 73; [1995] 2 ILRM 401, 123.

R e a  W ard o f  C ourt (N o 2) [1995] lESC 1; [1996] 2 IR 73; [1995] 2 ILRM 401 , 163.

272



By contrast, in Re Philip Clarke'^ the applicant’s claim that the State’s failure to 

provide for an automatic review mechanism when a person is subject to civil 

committal was a violation of his human dignity, was unsuccessful. The Supreme 

Court held that any infringement of the applicant’s dignity that may have occurred as 

a result of the lack of a review procedure, was legitimate in the context of the 

constitutional provision that legislation may account for differences of physical, moral 

and social capacity among citizens. In the face of the prevailing paternalist attitude to 

mental health treatment, the applicant was unable to successfully argue that the civil 

committal regime amounted to an unacceptable restriction of the constitutional right 

to fair procedures, or that it had degraded him.

5.1.3 Audit  of  Irish M en ta l  Health Law for  Compl iance  w i th  In te rna t iona l  

H um an  Rights S tanda rds :  Dignity Claims

At the legislative level the right to dignity is protected in the Mental Health Act 2001 

(MHA 2001), s 4(3), which provides that where decisions are made under the Act 

concerning the care or treatment of a person, including decisions to admit a person as 

an involuntary patient, that “due regard shall be given to the need to respect the right
17of the person to dignity, bodily integrity, privacy and autonomy.”

This guiding principle, that is to be applied to all acts done under the Act, is in 

keeping with the spirit of the dignity provisions at the levels of both the international 

and the constitutional rights protections. The judicial interpretation that has been 

given to s 4, however, has been of a paternalist rather than a human rights character. It 

would not be unreasonable on first reading s 4(3) to interpret it as being intended to 

provide protection to patients from actions that infringe their dignity. However, in 

every case where it has been cited, any concerns raised under s 4(3) have been 

drowned out by the injunction in s 4(1) to make ‘the best interests’ of the person the 

paramount consideration in all decisions taken under the Act.

Re Philip  C larke  [1950] IR 235. 
M ental Health Act 2001, section 4(3).
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Thus in MMcN  v HSE\^^ MR v Byrne & B v Director o f  the Central Mental

Hospital and Anor^^ and M  v Kennedy, Clinical Director o f  the Central Mental 

HospitaF^ the infringements that occurred to the applicants’ rights to Hberty, dignity, 

bodily integrity, privacy, and autonomy were held to be defensible, as, in the view of 

the treating psychiatrists they were in the patients’ ‘best interests.’ This judicial 

preference, for a paternalist rather than a human rights approach, to the apphcation of 

s 4 has been the subject of much academic criticism.

In certain aspects of the protection of the right to dignity Ireland may be said to be 

doing well. The protection of dignity in the Preamble to the Constitution is an 

important symbol of a commitment to its protection. The high profile accorded to 

dignity in the constitutional jurisprudence on the rights to life and autonomy, are 

evidence that it has a value within the Irish legal system that is greater than that of a 

concept of simply symbolic importance. Its inclusion in the MHA 2001, as an 

overriding principle to be respected in the consideration of all decisions to be taken 

under the Act, places it in a central position among the rights that underpin the new 

human rights focussed mental health law regime.

However, in one significant respect the protection given to dignity in Irish mental 

health law may not be adequate: the Irish courts continue to adopt a paternalist 

approach to the interpretation of the MHA 2001 and to rights claims generally in the 

area of mental health.

M M cN  & Anor. v The H ealth  S ervice E xecutive  [2009] lEHC 236.
MR V B yrne & O rs [2007] lEHC 73; [2007] 3 IR 211.
B V D irec to r  o f  the C en tra l M ental H osp ita l a n d  A nor  [2007] lEHC 147.
M  V K ennedy, C lin ica l D irec to r  o f  the C en tral M ental H osp ita l [2007] lEH C 136.
See  for exam ple Murray, Claire, “R einforcing Paternalism within Irish M ental Health Law -  

Contrasting the D ecisions in E H  v St. V incen t’s H osp ita l a n d  O thers and S M  v The M ental H ealth  
Com m ission an d  O thers"  (2010) 32 D ublin  U niversity L aw  Journal 273; D onnelly , Mary, “From  
A utonom y to Dignity: Treatment for M ental Disorders and the Focus for Patient R ights” (2008) 26 
L aw  in C ontext 37 and D onnelly , Mary, “The Right o f  A utonom y in Irish L aw ” (2008) 14 (2) M edico- 
L ega l Journal o f  Ire lan d  34 and the com m ents o f  this author in Quirke, Edel, ““The trajectory o f  Irish 
mental health law: w hence and whither?”, U CD  L ega l R esearch  C onference f o r  P ostgraduates, 24*- 
25* N ovem ber 2006; Quirke, Edel, “The HL v United Kingdom  (Bournew ood) precedent and the 
Mental Health A ct 2001: im plications for de facto detained patients in Ireland?”, 30th In ternational 
C ongress o f  the In ternational A cadem y o f  L aw  a n d  M ental H ealth, U niversity o f  P adua, 25"’-30*  
June2007 (the abstract for this publication may be seen at
<http://w w w .ialm h.org/Padua2007/R evised% 20final% 20book.doc> accessed 20 January 2011)); and 
Quirke, Edel “Mental Health and Human Rights in the Irish Constitutional Framework” N ational 
D isab ility  A uthority Lunchtim e Sem inars Series 1S* D ecem ber 2008.
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The constitutional jurisprudence varies greatly in the different conceptualisations o f 

dignity that are adopted by the courts. It is frequently conceived o f as being entirely 

ancillary to and dependant upon other rights, which, in the area o f mental health 

renders it vulnerable. The prevailing judicial preference to adhere to the paternalist 

philosophy in the interpretadon o f mental health law is particularly problematic. The 

paternalist approach means that the rights upon which dignity claims depend -  to 

liberty, autonomy, and fair procedures -  will almost always be viewed through a lens 

that presents any infringements o f those rights as defensible, because they occur 

within a context where they are well meant, and intended to be in the best interests o f 

the patient. In this context, a mental health patient’s right to dignity will always be 

subject to a conceptualisation o f their needs as viewed through the eyes o f their 

caregivers, rather than from their own standpoint.

5.2 Liberty and  Fair Procedures  Claims

The right to liberty could be said to be the cornerstone o f the family o f human 

rights.^^ In the area o f mental health, the right to liberty is o f enonnous importance in 

the context o f safeguarding people who are subject to legal regimes that provide for 

compulsory admission, detention, and treatment.

Liberty claims arise in mental health cases in the fonn o f  challenges to the legal basis 

for compulsion, or challenges to the manner o f its utilisation.^'* In that context, the 

right to fair procedures regulates the methods by which deprivations o f liberty are 

effected and reviewed.^^ Challenges to deprivations o f liberty and challenges founded 

on the right to fair procedures fonn the majority o f mental health cases taken before 

the courts in Ireland.

G lendon, Mary Ann, R ights Talk: The Im poverishm ent o f  P o litica l D iscou rse  (The Free Press: N ew  
York, 1993), see generally Chapter Three; 'The Lone R ights Bearer'. See also Murray, Claire, 
“Safeguarding the Right to Liberty o f  Incapable Compliant Patients w ith a M ental D isorder in Ireland” 
(2007) 29 D ublin  U niversity L aw  Journal 279; Gostin, Lawrence O. and Gable, Lance, “G lobal Mental 
Health: Changing Norm s, Constant R ights” (2008) 9 G eorgetow n Journal o f  In ternational Affairs 83.
■'* See  for exam ple W interwerp v N etherlands (1979) Application N o. 6301/73 , [1979] 2 EHRR 387  
and HL v U n ited  K ingdom  (2004) Application N o. 45508 /99 , (2004) ECHR 471.

See C ook, Tim othy, “Substantive Due Process Rights o f  M entally D isabled C lients” (1983) 7 (4) 
M ental D isab ility  Law  R eporter  346, Gostin, Lawrence O. and Gable, Lance, “Global Mental Health: 
Changing N orm s, Constant R ights” (2008) 9 G eorgetow n Journal o f  In ternational Affairs 83.
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5.2.1 Liberty and Fair Procedures Claims in international Human Riglits

At the level of the international human rights framework, the right to liberty is 

protected by Article 9(1) of the ICCPR^^ and its particular application in cases of 

detention founded on a criteria of mental illness is stated explicitly in General 

Comment 8 on the Right to Liberty and Security of Persons (Art. 9 )P

The right to liberty is also protected in Article 5 of the European Convention on 

Human Rights (ECHR), which requires that in circumstances where it is necessary to 

deprive a person of their liberty, that the detention must be effected in accordance 

with a procedure set down at law.^* A substantial body of jurisprudence has 

developed on the Article 5(1 )(e) provision in the ECHR that a deprivation of liberty 

may be effected in the context of detentions for mental health treatment and the 

parameters of these decisions are traced in the analysis at § 5.2.4(b) below.

The right to fair procedures at any hearing that is determinative of legal rights is 

enshrined in Article 14 o f the ICCPR, and in Article 6 of the ECHR. These 

protections have been held to apply to decisions concerning a person’s mental 

capacity or lack of mental capacity^^ and to decisions concerning the utilisation of 

guardianship m easu re s .U n d e r the seminal decision in Winterwerp v Netherlands 

any curtailment of a person’s right to fair procedures in the determination of their 

legal capacity, or any restriction of their right to liberty, must be done in furtherance 

of mental health legislation, must be legitimate and proportionate; grounded upon

United Nations, International Covenant on Civil and Political Rights, 19 December 1966, 999 
U.N.T.S. 171, Article 9(1).

Human Rights Commission, General Comment 8 on the Right to Liberty and Security o f  Persons 
(Article 9) (Geneva; UNHCR, 1982) <http://www2.ohchr.org/engIish/bodies/hrc/comments.htm> 
accessed 28 August 2010, para 1.

To meet the requirements o f  Article 5(1 )(e), which deals specifically with deprivations o f  liberty in 
cases o f mental illness, the European Court o f  Human Rights has held that the assessment o f  mental 
illness must be based on objective medical evidence, and the detention must be subject to an 
independent review mechanism. See Winterwerp v Netherlands (1979) Application No. 6301/73,
(1979) 2 EHRR 387 and H erczegfalvy v Austria (\9 9 2 )  Application No. 10533/83, (1992) 15 EHRR 
437, an d X v United Kingdom  (1980) Application No. 6998/75 (1981) 4 EHRR 181.

Osman v United Kingdom  (1998) Application No. 23452/94 (1999) 25 EHRR 245 and Shtukaturov v 
Russia  (2008) Application No. 44009/05, judgment made final 27 June 2008.

Bock V Germany (1989) Application No. 11118/84, (1989) 12 EHRR 247.
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objective medical expertise; and there must be a means of independent legal review of 

the curtailment of rights available to the person whose rights are restricted.^'

5.2.2 Liberty and Fair Procedures  Claims under  th e  Irish Consti tution

In Irish constitutional law, the right to liberty is protected by Article 40.4.1 of the
32Constitution and has been the subject of extensive litigation.

Article 40.4.1 also provides a constitutional right of habeas corpus entitling a person 

who has been deprived of their liberty by a legal process to have that detention 

reviewed by the High Court.

These cases provide that where a person is deprived of their liberty it must be effected 

in accordance with a valid legal procedure, and it must respect the principle of 

reciprocity (that the deprivation of liberty occasioned is proportionate to the puipose 

for which it is occasioned).

As was noted at § 3.8 above, the vast majority of ‘mental health cases’ in Ireland take 

the form of challenges to deprivations of liberty on the basis of an argument that fair 

procedures were not followed in the exercise of compulsory committal procedures.^'' 

The right to fair procedures is protected in Article 38 of the Constitution and is 

supplemented by the habeus corpus mechanism provided for in Article 40.4.

5.2.4 Audit of Irish Menta l  Health Law for Compliance with International 

Human Rights Standards:  Liberty and Fair Procedures  Claims

In the statutory mental health law regime deprivations o f liberty are regulated by 

section 8 of the MHA 2001. Deprivations of liberty are only pennitted in

W interw erp  v N etherlands (1979) Application N o. 6301/73 , (1979) 2 EHRR 387, § 75. See also  
A shingdane  v U nited  K ingdom  (1985) Application N o. 8225/78 , (1985) 7 EHRR 528.

See  for exam ple K ing v A G  [1981] IR 233; R e P hilip  C larke  [1950] IR 235; C rake  v Smith (No 2) 
(1998) 1 IR 101 (Supreme Court); 27 and 31 July 1995, Unreported, H igh Court (Budd J).

See  Keys, Mary “Challenging the Lawfulness o f  Psychiatric Detention under Habeas Corpus in 
Ireland” (2002) 24 D ublin  U niversity  L aw  Journal 26.

See  for exam ple M  v K ennedy, C lin ical D irec to r o f  the C entral M ental H osp ita l [2007] lEHC 136.
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circumstances where the definition o f a mental disorder under section 3 o f the Act is 

met, and once a person has been detained under the MHA 2001 an automatic review 

process under section 18 o f the Act is activated, which provides for an independent 

assessment o f the validity o f the detention.

An additional level o f constitutional protection is provided at this juncture. W here a 

review tribunal finds that a patient’s detention has been lawfully effected under the 

Act, it is open to the patient to bring judicial review proceedings in the High Court. 

Judicial review proceedings evaluate whether the review followed fair procedures, 

whether the reviewing body had the authority to make the decision that was made, 

and whether the reviewing body applied the correct legal principles and did not act 

unreasonably.^^

In respect o f the right to fair procedures, s 4 o f the MHA 2001 provides that where 

actions are taken under the Act that may infringe a person’s rights, those actions must 

be (a) taken in the ‘best interests’ o f the person affected (s 4(1)); (b) fair procedures 

must be followed including the right to be notified o f the proposed action and to make 

representations in respect o f it (s 4(2)); and (c) ‘due respect’ must be given to the 

affected person’s constitutional right to privacy (s 4(3)).

There are many positive features in the Irish constitutional and statutory frameworks 

in terms o f the protection o f the right to liberty and o f the right to fair procedures. The 

right not to be arbitrarily deprived o f one’s liberty is given unequivocal protection on 

both a constitutional and a statutory level, and the courts are scrupulous in the review 

o f cases where unlawfiil detentions are alleged. The requirements imposed -  that 

detention must be in accordance with a procedure laid down at law, and that it must 

be for a legitimate reason that justifies the extent o f the deprivation o f liberty involved 

-  are in accordance with the international human rights standards.

^^See Geoghegan v Institute o f  Chartered Accountants in Ireland  [1995] 3 IR 86; O'Keeffe v. An Bord 
Pleandla  [1993] 1 IR 39; and M eadows v Minister fo r  Justice Equality and Law Reform  [2009] lESC 3. 
In the context o f  a mental health case, see S.M. v. The Mental Health Commission, The Mental Health 
Tribunal and The Clinical D irector o f  St. P a tr ick ’s Hospital, Dublin; and The Attorney General and  
The Human Rights Commission [2008] lEHC 441, [2008 No. 749 JR].
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In the mental health context, the new mental health regime as established by the MHA 

2001 represents a significant improvement on the regime under the Mental Treatment 

Act 1945 (the 1945 Act). Ireland now has a comprehensive system o f regular and 

accountable reviews o f the decisions to admit, detain, and treat mental health patients; 

the reviews do not need to be triggered by the patient; the review tribunal has the 

power to order the release o f a patient it finds has been unlawfully detained; and its 

decisions are amenable to judicial review. These are all welcome improvements, 

which make great strides in bringing Irish law in respect o f involuntary patients into 

compliance with the ECHR jurisprudence on mental health detentions.

However, the protection o f  liberty and o f the right to fair procedures also falls short of 

the international human rights standards in two key respects. These are: (a) that the 

courts’ paternalist approach to the interpretation o f mental health law operates to 

restrict the success o f claims on the basis o f rights to liberty and autonomy; and (b) 

the lack of a modem framework for the assessment o f capacity and for protecting the 

rights o f people who suffer a loss o f capacity.

5.2.4 (a) The paternalist model of interpreting mental health law

The paternalist approach to the interpretation o f the mental health law regime was 

adopted in the cases taken challenging the provisions o f the 1945 Act, and it was 

appropriate in that context given the expressly paternalist approach taken in that 

legislation to the regulation o f mental health care. However, the paternalist approach
37has been carried over into the interpretation o f the M HA 2001,

It is submitted that this is an inappropriate standpoint for the courts to adopt. While 

the 1945 Act was founded on a paternalist approach to the care o f mental health 

patients, the MHA 2001 is expressly intended to introduce a human rights basis to

See R e Philip  C larke  [1950] IR 235; C roke v Smith (No 2) [1998] 1 IR 101 (Suprem e Court); 27 and 
31 July 1995, Unreported, High Court (Budd J); and G ooden v St. O tteran 's H osp ita l [2001] lESC 14; 
[2005] 3 1R 617.

M M cN  & Anar, v The H ealth  S ervice E xecutive  [2009] lEH C 236. For a broad overview  o f  cases 
brought challenging aspects o f  the 2001 A ct, see  generally M ental Health C om m ission, Sum m ary o f  
Judgm ents de livered  by the Superior C ourts on the In terpreta tion  o j  the M ental H ealth  A ct 2001  
(Dublin; Mental Health C om m ission, 2009).
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mental health law in Ireland. The preservation of this paternalist philosophy has the 

effect of diluting the human rights protections provided in the MHA 2001, as it is 

utilised by the courts as a mechanism which mandates deference to the decisions of 

the medical profession in respect of admission, detention and treatment.

The problems of this approach are immediately evident in the context of compliant 

incapacitated patients, and in this area there is no doubt but that the MHA 2001 fails 

to accord with the jurisprudence of the European Court of Human Rights (ECtHR) in
•5 0

HL V United Kindgom. The MHA 2001 does not require that patients who are 

present in a mental hospital as a voluntary patient be assessed, prior to their admission 

to hospital, to ensure that they have the requisite capacity to consent to their 

admission. In the challenges that have been brought by patients who sought to argue 

that they had been subject to an unlawful deprivation of liberty in the same manner as 

the applicant in HL v United Kingdom, the Irish courts have consistently fallen back 

to the default position of interpreting the MHA 2001 as a paternalist statute, and 

relying on that interpretation to justify detentions that might otherwise be considered 

unlawful on the basis of Article 5(1 )(e). The rationale for that justification is that 

those detentions were effected with the patient’s ‘best interests’ in mind.^^

Unfortunately, the lack of protections for the right to liberty of compliant 

incapacitated patients resident in mental hospitals, is but once facet of the much 

broader problem that exists in respect of providing protection to people who lack 

capacity. The lack of a modem guardianship regime with clear guidelines on the 

requirements around capacity to consent to voluntary admission leaves an opening for 

potential abuses of mental health patients’ rights to liberty and to fair procedures. A 

patient without capacity is not in a position to consent to admission, and yet no 

statutory obligation exists to require an assessment of capacity at the point of 

admission. A patient admitted on a voluntary basis also has no access to the system of

HL V United Kingdom  (2004) Application No. 45508/99, [2004] ECHR 471.
See for example MMcN & Anor. v The Health Service Executive [2009] lEHC 236; MR v Byrne & 

Ors [2007] lEHC 73; [2007] 3 IR 211; 5  v D irector o f  the Central Mental H ospital and Anor [2007] 
lEHC 147 and M  v Kennedy, Clinical D irector o f  the Central Mental Hospital [2007] lEHC 136.
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Mental Health Tribunals to effect a review o f their admission, detention, and 

crucially, their treatment.'''^

In respect o f the right to fair procedures, the cases interpreting s 4 o f the MHA 2001 

have been disappointing. The paternalist purpose o f  the Act has been interpreted in 

the jurisprudence in a fashion that restricts o f fair procedures protections, rather than 

maximising them."" It could even be said that the judiciary have used the paternalist 

approach as a ‘brake’ on the stringent application o f fair procedures requirements, or 

even as a justification for failures in adhering to fair procedures. This approach has 

been the subject o f academic criticism and has been described as “inadequate” in the 

context o f a new human rights based mental health law regime.'^^ As was noted at § 

3.8 above, the effect o f this interpretation o f paternalism has been to neuter the 

protections afforded by Article 40.4 o f the Constitution to people deprived o f  their 

liberty.

5.2.3 (b) The definition of a ‘mental disorder’ and the treatability 

requirement

The definition o f a ‘mental disorder’ under section 3 o f  the MHA 2001, while 

narrower than its corresponding provision in English mental health law (discussed at

40
For similar critiques in the Australian context, and for an analysis o f  the merits o f  greater regulation 

o f  voluntary adm issions and treatment, see  McSherry, Bernadette, “Voluntary Treatment and the Role 
o f  the Law ” in M cSherry, Bernadette and Walker, Penelope, eds. R ethinking R igh ts-B ased  M ental 
H ealth L aw s  (Oxford and Portland, Oregon: Hart Publishing, 2010), 379-396.

MR V B yrne & O rs [2007] lEHC 73; [2007] 3 IR 211; 5  v D irec to r  o f  the C M H  an d  A nor  [2007] 
lEHC 147; M  v K ennedy, C lin ical D irec to r o f  the C entral M ental H osp ita l [2007] lEHC 136; G ooden  
V St. O tteran 's H osp ita l [2001] lESC 14; [2005] 3 IR 617; /«  R e P h ilip  C larke  [1950] IR 235; MR  v 
B yrne & O rs [2007] lEHC 73; [2007] 3 IR 211; T O ’D  v K enn edy & O rs  [2007] lEHC U9-, M  (S) v 
M ental H ealth  C om m ission  [2008] lEHC 441; 7 5  v M ental H ealth  (C rim inal Law ) R eview  B o a rd  &
O rs [2008] lEHC 303; M M cN  & Anor. v The H ealth  Service E xecu tive  [2009] lEH C 236; E H  v The 
C lin ical D irec to r o f  St V incen t’s H ospital, A ideen  F rehne a n d  the M ental H ealth  Tribunal, Unreported, 
Supreme Court, 28 M ay 2009 (Kearns J), [2009] 3 IR 774; [2009] 2 ILRM 14; (2009) lE SC  46; Q v St. 
P atrick 's H ospital, an d  the M ental H ealth Tribunal an d  the M ental H ealth  Com m ission  (N otice  
Parties), Unapproved, ex tem pore. High Court, 21*' D ecem ber 2006  (O ’H iggins J); A M C  v St. L u k e ’s 
H osp ita l C lonm el [2007] 2 IR 814 (Peart J); JD  v C entral M ental H osp ita l, Unreported, ex tempore. 
High Court, 20 ’'’ March 2007  (Laffoy J); M M  v C lin ical D irec to r  o f  the C en tral M ental H osp ita l [2008] 
lESC  31 (G eoghegan, J); [2008] lEHC 44 (Peart J); and WQ v. The D irec to r  o f  the C en tra l M ental 
H ospita l, Unreported, H igh Court, 15th M ay 2007 (O ’N eill J).

Murray, Claire, “R einforcing Paternalism within Irish M ental Health Law -  Contrasting the 
D ecisions in E H  v St. V incen t’s H osp ita l an d  O thers and S M  v  The M ental H ealth  C om m ission and  
Others"  (2010) 32 D ublin U niversity L aw  Journal 273.
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§ 4.1.2 (a) above) may nonetheless be problematic in tenns o f its inclusion o f 

intellectual disability within the definition o f a ‘mental disorder’, and thus as a ground 

in its own right for admission to a mental hospital.

The definition in section 3 o f  a ‘mental disorder’ perpetuates uncertainty about the 

appropriate legal status o f patients who suffer from mental illness symptoms as a 

result o f a non-psychiatric illness; such as A lzheim er’s disease, or some other cause; 

such as a brain injury. Nursing and care homes are not necessarily equipped to care 

for these patients; but neither should mental hospitals be used as pseudo care homes 

to nurse them. Concerns have been expressed that the admission requirements in the 

MHA 2001 may not be strict enough to prevent inappropriate or abusive utilisation o f 

the compulsory admission and detention procedures in these contexts, resulting in 

violations o f liberty and in some cases o f the right to fair procedures.''^

The involuntary admission criteria under the 1945 Act provided for admissions on a 

‘tem porary’ basis"''' or on a ‘person o f unsound m ind’ basis. As was noted above, 

the detention provisions under the 1945 Act did not comply with the requirements o f 

the ECHR, in particular with regard to the Wintei'werp criteria that deprivations o f 

liberty on Article 5(1 )(e) mental health grounds must provide for an objective 

assessment o f the existence o f a mental illness o f a kind or degree warranting 

confinement and treatment, and because they did not make any provision for review 

o f admission, detention and treatment decisions.

Under the 1945 Act there were no definitions o f ‘mental illness’, ‘unsound mind’, or 

‘treatm ent’. The MHA 2001 has provided definitions for these concepts. The term 

‘mental illness’ is now subsumed into the broader term ‘mental disorder’ which 

encompasses ‘severe dem entia’ and ‘significant intellectual disability’ as well as

See for example the comments o f  this author in Quirke, E, “Older People in Irish Mental Health 
Law” in O ’D ell, E., ed., Older People in M odem  Ireland: Essays on Law and Policy  (Dublin: 
FirstLaw, 2006), 268.

The ‘temporary patient’ category was intended to cater for patients it was expected would require 
less than six months’ treatment and for addicts -  see section 163(2) o f  the Mental Treatment Act 1945.

The ‘person o f  unsound mind’ detentions would envisaged to be o f  a longer duration Section 185 (4) 
o f the Mental Treatment Act 1945.
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‘mental illness’/^  ‘Treatment’ is also defined in the MHA 2001“̂  ̂ while the phrase 

‘person o f unsound m ind’ is now considered to be obsolete in the mental health 

context, although it continues to be used in wardship proceedings.

Under secfion 3(1) o f the MHA 2001 a person may be involuntarily admitted to a 

mental hospital where they have a ‘mental disorder’, and the existence o f a mental 

disorder is the only criterion for involuntary admission under the MHA 2001. The 

decision whether or not to involuntarily admit a person to a mental hospital must be 

taken in the ‘best interests’ o f the person, with consideration also to be given to other
48persons who might be at risk o f serious hann if  an admission were not made. When 

this decision is being made, the right o f  the person to privacy (which includes the 

rights to bodily integrity, dignity and autonomy under Irish law'^^) must be given due 

respect.^®

These definitions, while representing welcome progress when compared with the 

complete omission o f definitions o f the grounds for detention in the 1945 Act, are not 

without difficulty. For example, the inclusion o f ‘intellectual disability’ as a ground 

for involuntary admission is at odds with current psychiatric practice, which does 

view intellectual disability as a mental illness,^’ and is also in conflict with the social 

model o f disability favoured in the Law Reforni Commission’s Report on Vulnerable 

Adults and the Law: Capacity.^^ Furthennore, the Reports o f the Inspector o f Mental 

Hospitals, and the Reports o f the Inspector o f Mental Health Services, include status 

reports on the progress in moving persons with intellectual disabilities out o f mental 

hospitals.^^ In the MHA 2001 the government has passed legislation providing a

The new definitions contained in section 3 (1) and section 3(2) o f  the Mental Health A ct 2001 are in 
force by virtue o f  the M ental Health A ct 2001 (Sections 1 to 5, 7, 31 to 55) (C om m encem ent) Order 
2001 (S. I. N o. 90 o f  2002).

Under section 2 o f  the M ental Health A ct 2001 , treatment is defined as including ‘the administration  
o f  physical, psychological and other rem edies relating to the care and rehabilitation o f  a patient under 
m edical supervision, intended for the purposes o f  ameliorating a mental disorder’.

Section 4 (1) o f  the Mental Health A ct 2001.
In R e a W ard o f  C ourt (No. 2) [1996] 2 l.R . 96.
Section 4 (3) o f  the Mental Health A ct 2001.
See for exam ple Inclusion Europe, The D ifferences betw een M ental Illness an d  In tellectual 

D isab ility  (Brussels: Inclusion Europe) available online at
http://w w w .inclusionireland.ie/dow nloads/T heD ifferences.pdf (accessed  20  September 2010).

Law Reform C om m ission o f  Ireland, Consultation P a p er on Vulnerable A dults an d  the Law: 
C apacity  (Dublin: Law Reform C om m ission, 2005 ) Chapter 1,

The reports o f  the Inspector o f  Mental H ospitals (undertaken under the 1945 A ct) are available 
online at the D epartm ent o f  H ealth  P ublica tions  w ebsite at http://ww w.dohc.ie/publications/all.htm l
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means to admit such persons into mental hospitals, contradicting the efforts o f the 

Inspectorate and o f the mental health services generally.^''

hivoluntary detentions under the MHA 2001 are governed by section 8 o f the Act, 

which provides for important exclusions from the reasons for detention, to prevent the 

use o f the Act as a form o f social hygiene. Under section 8 (2), a detention may not be 

effected solely for the reason that a person suffers from a personality disorder, is 

socially deviant, or is addicted to drugs or to intoxicants. There remains, however, the 

possibility that the Act has not gone far enough to protect against this type o f 

discrimination, particularly with reference to the provisions concerning dementia and 

intellectual disability. Both o f  these conditions are listed in section 3(1) o f the MHA 

2001 as constituting a mental disorder for the purposes o f an involuntary detention, 

and they are defined under section 3(2) o f the MHA 2001 as follows:

‘severe dem entia’ means a deterioration o f the brain o f a person which 
significantly impairs the intellectual function o f the person thereby affecting 
thought, comprehension and memory and which includes severe psychiatric or 
behavioural symptoms such as physical aggression;

‘significant intellectual disability’ means a state o f arrested or incomplete 
development o f mind o f a person which includes significant impairment o f 
intelligence and social functioning and abnormally aggressive or seriously 
irresponsible conduct on the part o f the person.^^

With regard to dementia, the definition appears to envisage two categories o f 

dementia, which may serve as grounds to underpin an involuntary detention under the 

Act; ‘severe dementia with severe psychiatric symptom s’ and ‘severe dementia with 

behaviour symptom s’. The latter o f these two categories would appear to render it 

legitimate to involuntarily admit a person suffering from dementia, but who does not

(accessed 9 September 2010). The reports o f  the Inspector o f  Mental Health Services (undertaken 
under the MHA 2001) are available at the Mental Health Commission website at 
http://www.mhcirl.ie/Inspectorate_of_Mental_Health_Services/AC_IRs/ (acessed 9 September 2010). 
See also Inclusion Ireland, Press Statement: People with an intellectual disability still in psychiatric  
hospitals 25 years after Government sa id  this must stop  (Inclusion Ireland: Dublin, May 2009) 
available online at
http://www.inclusionireland.ie/PeoplewithanintellectualdisabilitystilIinpsychiatrichospitals25yearsafter 
Governmentpoli.htm (accessed 20 September 2010).

This criticism o f the MHA 2001 has been noted by this author in more depth in Quirke, E., “Older 
People in Irish Mental Health Law” In O ’Dell, E., (ed.), Older People in Modern Ireland: Essays on 
Law and Policy (Dublin; Firstlaw, 2006) 268, at 278.

Section 3 (2) o f  the Mental Health Act 2001.
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exhibit psychiatric symptoms, to a mental hospital, on the basis o f their dementia 

combined with challenging behaviours.

With regard to intellectual disability, there is no requirement to demonstrate the 

presence o f any mental illness, rather all that is required is the presence o f an 

im painnent o f intelligence combined with abnormally aggressive or seriously 

in'csponsible conduct.

Both o f these definitions, by not specifying the requirement o f the existence o f mental 

illness in addition to the other elements required, run the risk o f being utilised in a 

manner that could be considered to amount to social hygiene.^^

Involuntary admissions must also satisfy the requirement that the admission is ‘likely 

to benefit or alleviate the condition o f that [detained] person to a material extent’.̂  ̂

While the majority o f mental patients can expect to experience relief from their 

symptoms, there are some disorders which are considered to be manageable rather 

than curable. Both dementia and Alzheimer’s disease fall into this category o f  mental 

disorder.^* Other conditions, such as personality disorders, are considered to be 

incurable and in some instances are even described as untreatable.^^

While there is no requirement that an involuntary admission be likely to cure the 

patient’s mental illness, and it is possible that ‘management’ o f symptoms may be 

encompassed within the ten^ns ‘benefit’ and ‘alleviate’, there is an argument to be

This criticism  o f  the M H A 2001 has been noted by this author in more depth in Quirke, E., “Older 
People in Irish Mental Health Law ” In O ’D ell, E., (ed.), O lder P eop le  in M odern Ireland: E ssays on 
L aw  a n d  P o licy  (Dublin; Firstlaw, 2006) 268, at 278-279 . See also W helan, Darius, M ental H ealth  L aw  
an d  P rac tice  (Dublin: Round Hall, 2009), 79.

Section 3 (1) (b) (ii) o f  the M ental Health A ct 2001.
For exam ple, the D iagn ostic  a n d  S ta tis tica l M anual o f  M en ta l D isorders  has the fo llow ing entry 

under the ‘Treatment’ heading for ‘Dem entia o f  the A lzheim er’s T ype’: ‘A lthough there is no cure for 
A lzheim er’s, and various psychotherapies appear to be ineffective, there are w ays to treat som e o f  the 
sym ptom s o f  the disease: use o f  m edication to treat cognitive decline and mem ory loss; appropriate 
activities such as exercise, recreation, and adult day care services appear to assist in the managem ent o f  
the patient.’ American Psychiatric A ssociation, D iagn ostic  a n d  S ta tis tica l M anual o f  M ental D isorders  
DSM -IV-TR (Text Revision) (D iagnostic an d  S ta tis tica l M anual o f  M ental D isorders), 4"’ edn. 
(Arlington: American Psychiatric Publishing Inc., 2000).

See  for exam ple the discussion o f  psychopathic personality disorders in H utchison R e id  v U nited  
K ingdom , Application N o. 50272/99  [2003] ECHR 94 (20  February 2003). The ECtHR found that even  
though there was no possibility o f  the applicant’s detention effecting a cure for his mental disorder, and 
that his mental disorder w as not amenable to psychiatric treatment, that his detention was nonetheless 
justifiable under Article 5(1 )(e) as his sym ptom s w ould w orsen outside o f  the hospital environment.
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made that in certain o f these instances the mental hospital is in reality being asked to 

provide only nursing care, or worse, only accommodation. If  this occurs then it means 

that patients are receiving care in a setting not designed to cater correctly for their 

needs and mental health resources are being used inappropriately.

This situation is tenable under the legislation^'’ and is even explicitly provided for in s 

3(1 )(a), which provides for the admission o f a person suffering from a mental disorder 

solely on the basis o f there being a likelihood o f them occasioning harm to themselves 

or to others, without any explicit requirement that they be in need o f treatment for that 

mental illness. This is indefensible under the principle o f reciprocity which underpins 

the legal rationale for justifiable deprivations o f liberty.^’

5.2.3 (c) The need for modern capacity and guardianship legislation

Also o f serious concern in a review o f liberty and fair procedures rights is the lack o f 

any requirement on a mental hospital to check that a proposed voluntary patient is 

capable o f consenting to the admission, or to any treatment administered while in 

hospital. The import o f this is that there is no statutory requirement on a mental 

hospital to check that the admission is truly voluntary, and that the patient 

consequently is truly capable o f consenting to the restrictions on their liberty that 

admission and treatment will entail. This lack o f any requirement to check before 

admission that a voluntary patient has capacity to consent to treatment is particularly 

troubling, and as O ’Neill has commented, the MHA 2001 “as a whole fails to provide 

adequate checks as to whether a patient has mental capacity to give voluntary consent 

to treatment on entry to hospital.

Compounding the lack o f a requirement to establish whether the proposed voluntary 

patient is capable o f giving a voluntary consent to the admission, there is also no 

requirement to objectively establish that a proposed voluntary patient is suffering

There is no provision in the M H A  2001 w hich requires a mental hospital to provide treatment for a 
detained person. For more detailed discussion o f  the problem s in this area, see O ’N eill, Anne-M arie, 
Irish M ental H ealth  L aw  (Dublin: Firstlaw, 2005), 241.

For discussion o f  the principle o f  reciprocity as it applies to mental health law in Ireland, see K eys, 
Mary, “Issues for the N ew  M ental Health A ct” (1997) 3 M edico-L ega l Journal o f  Ireland  91, 98.

O ’N eill, A nne-M arie, Irish M ental H ealth  L aw  (Dublin: Firstlaw, 2005) 91.
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from a mental illness. In Winterwerp^^ the European Court of Human Rights held that 

in order for an involuntary admission to be lawful under the ECHR, there must be an 

assessment at the point of admission finding that the patient was suffering from a 

mental illness of a nature and degree warranting confinement and treatment. While 

the requirement to certify that confinement is necessary would not be required in the 

context of a voluntary admission, as the patient is proposing their own admission and 

treatment, a requirement to certify that the patient is in fact suffering from a mental 

illness would protect patients’ rights without imposing a substantial burden on 

medical personnel overseeing voluntary admissions.

O f course, Winterwerp is capable of being confined in its application to involuntary 

admissions and on this analysis would have no effect on voluntary admissions. That 

would be a legitimate interpretation of the Winterwerp precedent, but the introduction 

of a requirement to assess all patients for capacity at the point of admission would be 

of enonnous value in the protection of patients’ rights to liberty, and to autonomy. It 

is submitted that a requirement to assess capacity on admission would not result in 

any additional burden on the vast majority of clinicians within the mental health 

services, who perfonn such assessments as part of the clinical care of patients in any 

event, and that it would serve an important function in that it would prevent situations 

whereby compliant incapacitated patients ‘fall between the cracks’ and are admitted 

as voluntary patients but do not actually have the capacity to consent to their 

admission or to treatments administered to them.

The perils of the ‘Boumewood gap’ and the ECtHR jurisprudence on compliant 

incapacitated patients outlined in HL v United Kingdom^"* were discussed at § 2.4.2 

above. While in England reforms have been undertaken to modernise the law on 

capacity and provide protection for compliant incapacitated patients (see § 4.1.1 

above), grave concerns remain about Irish law in this area. The MHA 2001, by not 

requiring an assessment of capacity at the point of admission to hospital, perpetuates a 

situation whereby an adult incapable of giving consent, but compliant with hospital 

treatment, may nonetheless be classed as a voluntary patient. A number of cases that 

have come before the Irish courts on almost precisely the same issue as HL v United

Wintertwerp v The Netherlands (1979) 2 EHRR 387.
H.L. V The United Kingdom  Application No. 44508/99, judgm ent delivered 5 October 2004.

287



Kingdom demonstrate that problems persist within the Irish mental health system 

around the admission and treatment of compliant incapacitated patients.

One of these cases, EH v St Vincent’s Hospital & Ors,^^ reached the Supreme Court. 

The applicant had been detained as an involuntary patient, but her involuntary 

detention order had been revoked by the Mental Health Tribunal. At that juncture the 

applicant was given a form notifying her of the change in her status from involuntary 

to voluntary patient. A fortnight thereafter, when the applicant made an attempt to 

leave the hospital, the medical staff present invoked section 23(1) of the MHA 2001 

which pennits the regrading of a voluntary patient as an involuntary patient.^’ The 

applicant now challenged the validity of her involuntary detention, on the basis that 

her voluntary detention had never in fact been voluntary, as she was a compliant 

incapacitated patient and as such should have been afforded the procedural safeguards 

mandated by HL v United Kingdom, and as provided to compliant incapacitated 

patients in England under the Mental Capacity Act 2005 (England) and the Mental 

Health Act 2007 (England). On this construction of events, as her ostensibly 

voluntary detention was therefore invalid, any regrading of it to an involuntary 

detention must also be invalid.

This argument was rejected by O ’Neill, J in the High Court, whose judgment was 

unanimously upheld in the Supreme Court. The Court’s judgment was delivered by 

Kearns, J who quoted with approval the following passage from the High Court 

judgment:

It would seem to me that the definition [of a voluntary patient] was cast in the 
wide terms used in order to provide for the variety of circumstances wherein a 
person is in an approved centre receiving care and treatment, but not subject to

See for example JB v Mental Health (Criminal Law) Review B oard & Ors [2008] lEHC 303; MMcN  
& Anar, v The Health Service Executive [2009] lEHC 236; and EH v The Clinical D irector o f  St 
Vincent’s  Hospital, Aideen Frehne and the Mental Health Tribunal, Unreported, Supreme Court, 28 
May 2009 (Kearns J).

EH V The Clinical D irector o f  St Vincent's Hospital, Aideen Frehne and the Mental Health Tribunal, 
Unreported, Supreme Court, 28 May 2009 (Kearns J).

Section 23 (1) o f  the MHA 2001 reads as follows: “23.— (1) Where a person (other than a child) who 
is being treated in an approved centre as a voluntary patient indicates at any time that he or she wishes 
to leave the approved centre, then, if  a consultant psychiatrist, registered medical practitioner or 
registered nurse on the staff o f  the approved centre is o f  opinion that the person is suffering from a 
mental disorder, he or she may detain the person for a period not exceeding 24 hours or such shorter 
period as may be prescribed, beginning at the time aforesaid.”
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an admission order or a renewal order, including, in my view, the type of 
situation which has indeed arisen in this case, namely, where a detention 
pursuant to an admission order or a renewal order breaks down, but where the 
patient is suffering from a mental disorder and receiving care and treatment. I 
say this, bearing in mind the clear linkage between the definition and sections 
23 and 24, which are designed to cater inter alia, for mishaps or unexpected 
developments which result in there being no admission order or renewal order 
in respect of a patient who is suffering from a mental disorder which requires 
treatment as an involuntary patient who attempted to leave the approved 
centre.

The Supreme Court then held that the meaning given to the tenn ‘voluntary patient’ 

by section 2 of the MHA 2001 does not require that the patient be a person who 

‘freely and voluntarily gives consent to an admission order’, but rather that it means 

simply a person who is ‘receiving care and treatment in an approved centre, who is 

not the subject of an admission order or a renewal order’, and that in the context of 

the paternalist approach to be adopted to the interpretation of the provisions of the 

Act, the lack of any requirement to assess the capacity of the patient to give consent to 

the admission order was not a violation of the applicant’s right to freedom and 

personal autonomy, either at a constitutional or at a Convention level.

This judgment has at its core a fundamental desire to protect the wellbeing of patients, 

as is expressed in Kearns, J ’s referencing of the need to respect the paternalistic 

character o f mental health legislation and to safeguard the best interests of patients. It 

is founded on a deep concern that compliant incapacitated patients not be 

inappropriately discharged from care because they fall between the two stools of 

voluntary and involuntary admissions.

However, the effect of the judgment is to replicate in Irish law the situation 

condemned by the Strasbourg court in HL v United Kingdom. The Supreme Court 

defended this outcome in EH  on the basis that the gap between the two involuntary 

detentions, when the applicant was treated as a voluntary patient, was legitimated on 

the basis of a need to allow some breathing room where mishaps or unexpected 

developments occur. It cannot be known, however, whether the section 23 regrading 

of EH  as an involuntary patient would have taken place at all had she not attempted to

EH  V The Clinical D irector o f  St Vincent's Hospital, Aideen Frehne and the Mental Health Tribunal, 
Unreported, Supreme Court, 28 May 2009 (Kearns J).

I
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leave the hospital. Had she remained in hospital, compliant with the detention, as HL 

did, would the second involuntary detention have been invoked at all?

It therefore remains unknown whether the Irish courts would be prepared to stand 

over a longer period of detention where a compliant incapacitated patient remains in 

hospital on a voluntary patient basis. The indications from EH  are that they may -  but 

such a position would be in direct conflict with the ECtHR ruling in HL. Furthermore, 

the Supreme Court did not consider that it could have declared the applicant’s 

detention unlawful, but put a stay on her release to allow the Oireachtas time to pass 

legislation addressing the lacuna, as had been done in SM  v Mental Health 

Commission & Ors!'^ Granted, the amendments required in SM  were of a 

substantially less complex character than would be required to amend the 

‘Boumewood gap’ that was exhibited in EH. However, the stalled Mental Capacity 

and Guardianship Bill 2008^^ might have provided the Oireachtas at least initial 

guidance.

It is expected that the proposed reform of capacity law in Ireland, to replace the 

outdated wardship mechanism with a modern system of guardianship, will provide 

valuable assistance in this area. As the law stands, however, the failure to amend the 

MHA 2001 to take account of the HL v United Kingdom precedent leaves Irish law in 

contravention of the ECHR. It also leaves Ireland unable to ratify the Convention on 

the Rights of Persons with Disabilities (CRPD), which requires a modem capacity 

regime based on a functional approach to capacity, rather than on a status based

S.M. V. The M ental H ealth  Com m ission. The M ental H ealth  Tribunal an d  The C lin ica l D irec to r  o f  St. 
P atrick 's  H ospital, D ublin: an d  The A ttorney G enera l an d  The Human R ights C om m ission  [2008] 
lEHC 441 , [2008 / 749 JR]. In that case, the forms made available to the treating psychiatrist when  
certifying the need for a third renewal o f  the applicant’s involuntary detention order did not permit the 
Tribunal to certify renewal for anything other than a period ‘not exceed ing tw elve m onths’. The 
Supreme Court held that the failure to allow  the treating psychiatrist a range o f  options in relation to 
the nature o f  the detention order rendered the applicant’s detention arbitrary and therefore not in 
accordance with law. The applicant’s detention w as declared unlawful, but a stay o f  four w eeks was 
placed on the order to facilitate the Oireachtas in passing am ending legislation to remedy the defect (in 
the form o f  the M ental Health A ct 2008).

For an interesting account from the perspective o f  the medical profession o f  the frustrations caused  
by the lack o f  clear legislative guidelines on the treatment o f  patients w ho consented to voluntary 
adm ission to a mental hospital but subsequently lose capacity to consent to treatment, see Dunne, R., 
K avanagh, A ., and M cL oughlin , D ., “Electroconvulsive therapy, capacity and the law in Ireland” 
(2009) 26 (1) Irish Journal o f  P sych o log ica l M edicine  3, available online at 
http;//w w w .ijpm .org/content/pdf/423/Editorial.pdf (accessed 20 Septem ber 2010).
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approach/’ While Ireland was among the first countries to sign the CRPD, it now lags 

behind on ratifying the document^^ and chief among the reasons that Ireland has not 

yet ratified the CRPD, is the concern that our existing capacity laws are not in 

compliance with the requirements of the Convention/^ Ratification, therefore, awaits 

refonn o f the law on capacity/'*

The admission o f people suffering from dementia and people with an intellectual 

disability to mental hospitals, and the position o f compliant incapacitated patients, are 

areas which will hopefully be more sensitively addressed by the proposed modem  

capacity legislation, as they do not necessarily require the deployment o f the more 

cumbersome and significantly more rights-invasive mental health law regime. The 

only alternatives under Irish law at present to the inclusion o f these people within the 

definition o f a ‘mental patient’ are: (a) to continue to pennit them to reside in mental 

hospitals as compliant incapacitated patients, which is clearly in breach o f the ECtHR 

decision in HL v United Kingdom, or (b) to admit them to wardship under the Lunacy 

Regulafion (Ireland) Act 1871, which results in the complete removal o f the person’s

United Nations, Comprehensive and Integral Convention to Promote and Protect the Rights and  
D ignity o f  Persons with D isabilities, G.A. Res. 168, U.N. GAOR, 56* Sess., 88* plenary meeting,
U.N. Doc. A /56/583/Add.2 (New York: United Nations, 2001), Article 12.

See United Nations Enable, Convention and Optional Protocol Signatures and  Ratifications (New 
York: United Nations 2008-2009) for a regularly updated list o f  the signatures and ratifications o f  the 
Convention, available online at <http://www.un.org/disabilities/countries.asp?navid=12& pid=166> 
(accessed 10 October 2010). See also United Nations Enable, M ap o f  Signatures and  Ratifications 
(New York: United N ations 2008-2009), available online at
< http://w w w.un.org/disabilities/docum ents/m aps/enablem ap.jpg> for a map depicting the same 
inform ation (accessed 10 October 2010).

See Irish Human Rights Com mission, IH RC calls fo r  mental capacity legislation and  review o f  
M ental Health Act 2001 to pro tect rights o f  incapacitated persons and  wards o f  court (Dublin: Irish 
Human Rights Com mission, 15 February 2010) available online at
< http://www.ihrc.ie/newsevents/press/2010/02/> (accessed 13 October 2010). See  also Department o f 
Justice, Press Release: M inister Ahern announces proposals fo r  a M ental Capacity B ill (Dublin: 
Departm ent o f Justice, 15 Septem ber 2008) available online at
<http://www.justice.ie/en/JELR/Pages/M inister% 20Ahern% 20announces% 20proposals% 20for% 20a%  
20M ental% 20Capacity% 20Bill> (accessed 13 October 2010), and Departm ent o f Justice, Civil Law  
Reform: Proposed Legislation  (Dublin; Department o f  Justice) available online at < 
http://www.justice.ie/en/JELR/Pages/C ivil_law_reform _proposed_legislation> (accessed 13 October 
2 0 1 0 ).

Private m em bers’ bills containing proposals for a new capacity regim e was placed before the Dail in 
2007 and again in 20088 but these proposals were never progressed further. The progress o f  the 2007 
proposal may be viewed at < http://www.oireachtas.ie/viewdoc.asp?DocID =6969> (accessed 13 
O ctober 2010) and the progress o f  the 2008 proposal may be viewed at
< http://www.Oireachtas.ie/viewdoc.asp?fn=/docum ents/bills28/bills/2008/l 308/docum ent l.h tm > 
(accessed 13 October 2010)). The government published a scheme for proposed capacity legislation on 
5 Septem ber 2008 and the text o f  the scheme may be viewed at
< http://www.justice.ie/en/JELR/Pages/Schem e_of_M ental_Capacity_Bill_2008> (accessed 13 October 
2008) and the text o f the bill is available at
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legal capacity and has been reported by the Law Refomi Commission to be outmoded 

and in need o f modernisation.^^

As was noted at § 4.1.1, in England a modem system o f guardianship has been 

introduced/^ together with a series o f reforms to the mental health legislation to 

integrate the new capacity provisions with the mental health law regime.^’ These 

reforms provide specific protection for compliant incapacitated patients, and provide 

recognition for advance directives pertaining to medical care. While the heads o f a 

proposed M ental Capacity Bill have been published, legislation to modernise capacity 

regulation and protect these vulnerable patients has not to date been put before the 

Dail.^*

5.3 Autonomy, Bodily Integrity, and Privacy claims; and Claims 

based in th e  Right to  Freedom from Torture and Inhuman and 

Degrading Trea tm ent  and Punishment

The rights to autonomy, bodily integrity, and privacy, together with the right to 

freedom from torture and from inhuman and degrading treatment or punishment, are 

founded on the concepts o f self-determination and respect for a person’s individual 

choices and a person’s individual humanity.

These two groups o f  rights claims seek to protect an individual’s freedom to make 

their own decisions free from compulsion, and to protect the right to even make 

controversial decisions with which others would not agree.

Law Reform Commission, Report: Vulnerable Adults and the Law  (LRC 83 -  2006) (Dublin: Law 
Reform Commission, 2006).

Mental Capacity Act 2005 (England).
Mental Health Act 2007 (England) and Medical Protection Society, Mental Capacity Act 2005: 

Deprivation o f  Liberty Safeguards (MCA DOLS), (Medical Protection Society, March 2010) available 
online at
http;//www.medicalprotection.org/adx/aspx/adxGetMedia.aspx?DocID=27062,11288,127,9698,22,11, 
Documents&MediaID=833 5 &Filename=MPS0834+MC A +DO LS+2010_web.pdf&l=English 
(accessed 9 September 2010).
™ Moloney, John, Houses o f  the Oireachtas (Seanad Debates) Vol. 207 No. I Mental Capacity and 
Guardianship Legislation  25 June 2008, 8
<http://debates.oireachtas.ie/seanad/2011/01/12/00008.asp#N2> accessed 24 January 2011.
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While these types o f human rights claims may take the form o f challenges to an 

involuntary admission or detention under the mental health regime, or to the 

conditions o f detention/^ they are most frequently argued in cases brought 

challenging the administration o f compulsory treatment.

5.3.1 'Autonomy' and 'Degrading Treatm ent' Claims in International 

Human Rights

In the international human rights framework, the rights to autonomy, bodily integrity 

and privacy are given extensive protection. The right to privacy is protected in all of 

the core United Nations human rights documents, in the form o f protection from 

arbitrary interference with one’s privacy, family, or home; and a requirement that any 

legal procedure providing for an invasion o f a person’s right to privacy is necessary to 

protect an issue o f public importance.*' The CRPD states as one o f its guiding 

principles the right to ‘individual autonomy including the freedom to make one’s own 

choices, and independence o f persons.’*̂  Similarly, Article 8 o f the ECHR protects 

the right to privacy and permits the imposition o f limitations on that right only if the
83limitation is ‘necessary in a democratic society.’

The right to freedom from torture and from inhuman and degrading treatment or 

punishment is protected in absolute tenns in Article 10 o f the ICCPR and its

™ See for example MMcN v HSE (2009) lEHC 236, Re Philip Clarke [1950] IR 235 and The Stale (C) 
vF ra w ley [\9 1 6 ]  IR 365.

See for example Blehein v, St. John o f  G od H ospital [2002] lESC 43 (31 st May, 2002) and The State 
(C) V Frawley [1976] IR 365.

United Nations, Universal Declaration o f  Human Rights, (1948) G.A. Res. 217A, U.N. GAOR, 3rd 
Sess. U.N. Doc. A /311, Article 12; United Nations, International Covenant on Civil and Political 
Rights, 19 December 1966, 999 U.N.T.S. 171, Article 17; United Nations, Convention on the Rights o f  
Persons with D isabilities (New York: United Nations Secretariat Centre for Human Rights, 2008); 
(2006) G.A. Res. A/RES/61/106, U.N. GAOR, 61*' Sess., U.N. Doc. A/61/611; 13 December 2006, 93 
U.N.T.S. 3, Articles 22 and 23; and United Nations, Principles fo r  the Protection o f  Persons with 
M ental Illness and the Improvement o f  Mental Health Care (New York; United Nations Secretariat 
Centre for Human Rights, 1991); (1991) G.A. Res. 119, U.N. GAOR, 46*'’ Sess., U.N. Doc. A/46/49, 
Supp. No. 49, Annex, 188-92.

United Nations, Convention on the Rights o f  Persons with D isabilities  (New York; United Nations 
Secretariat Centre for Human Rights, 2008); (2006) G.A. Res. A/RES/61/106, U.N. GAOR, 61*' Sess., 
U.N. Doc. A /61/611; 13 December 2006, 93 U.N.T.S. 3, Article 3.

For the interpretation o f  Article 8 in the context o f  mental health cases, see Herczegfalvy v Austria 
(1992) Application No. 10533/83, (1992) 15 EHRR 437 and JT v United Kingdom  (1997) Application 
No. 26494/95 (2000) ECHR 133.
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applicability to mental health detentions has been specifically affirmed.*^ The right is 

also given explicit protection in non-derogable terms in Article 3 of the ECHR, and is 

reinforced by the European Convention for the Prevention of Torture and Inhuman or 

Degrading Treatment or Punishment.

Under the UN framework, ‘torture’ is treatment administered with a malevolent intent 

on the part of the aggressor, whereas ‘inhuman or degrading’ treatment is any 

physical or mental treatment that is abusive, regardless of the intentions of the
85aggressor.

The ECtHR defines torture as deliberate and particularly cruel inhuman and degrading 

treatment, o f a kind that has a special stigma and causes very serious suffering, or that 

has an invidious purpose such as obtaining infonnation, or a confession, or the 

infliction of punishment.*^ In Herczegfalvy v Austria the ECtHR recognised the rights 

of patients in psychiatric hospitals to the protection of Article 3 of the ECHR.*^ 

However, the precedent set in Herczegfalvy is open to the criticism that it adopts an 

overly deferential approach to the evaluation of mental health patients’ claims of 

inhuman and degrading treatment. Under the test established in Herczegfalvy. a 

treatment that is provided with a therapeutic purpose can never amount to inhuman 

and degrading treatment. The chilling effect of this standpoint on the ECtHR case law 

involving allegations of inhuman and degrading treatment in mental health contexts 

has been described in detail at § 2.5.2 above.**

United Nations, International Covenant on Civil and Political Rights, 19 December 1966, 999 
U.N.T.S. 171, Article 10 (I). Articles 10 (2) and 10 (3) provide specific protection for persons deprived 
o f  their liberty under the criminal justice system. The right to freedom from torture and from inhuman 
and degrading treatment and punishment applies to mental health detentions and is non-derogable. See 
United Nations Office o f  the High Commissioner for Human Rights, General Comment 21 o f  the 
Committee on Human Rights: Replaces General Comment 9 Concerning Humane Treatment o f  
Persons D eprived o f  Liberty (Geneva: UNHCR, 1992)
<http;//www.unhchr.ch/tbs/doc.nsf/(Symbol)/3327552b951 Ifb98cl2563ed004cbe59?0pendocum ent>  
accessed 24 May 2010, para 4.

United Nations, Declaration on the Protection o f  All Persons from  Being Subjected to Torture and  
Other Cruel, Inhuman or D egrading Treatment or Punishment, G.A. res. 3452 (XXX), annex, 30 U.N. 
GAOR Supp. (No. 34) at 91, U.N. Doc. A/10034 (1975) 9 December 1975, 297.

Greek Case (1969) Report o f  5 November (1969) 12 YB 1 and Ireland  v United Kingdom  (1971) 
Application No. 5310/71, (1978) 2 EHRR 25.
^^Herczegfalvy v Austria (1992) Application No. 10533/83, (1992) 15 EHRR 437, para 82.
** See for example the decisions in M cFeeley v United Kingdom  (1980) Application No. 8317/78, 
decision o f  the Commission (1980) 20 DR 44; Hilton  v United Kingdom  (1976) Application No. 
5613/72, decision o f  the Commission [1976] 4 DR 177; Dhoest v Belgium (1987) Application No. 
10448/83, decision o f  the Commission (1987) 55 DR 5, (1987) 23 EHRR 97; Storck v Germany (2005)
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5.3.2 'Autonomy' and  'Degrading Trea tm ent '  Claims Under th e  Irish 

Consti tution

The Irish Constitution protects the rights to autonomy, bodily integrity and privacy, 

and to freedom from torture and inhuman and degrading treatment or punishment, 

within the unenumerated constitutional rights jurisprudence that has been developed
O Q

from the personal rights protection in Article 40.3.

In these cases the judiciary has given explicit support to the recognition of the rights 

of autonomy and to be treated with dignity under the Irish Constitution. In particular, 

in the decision in The State (C) v Frawley Finlay, P recognised the ‘right to bodily 

integrity’ as one of the personal rights guaranteed under the general umbrella of 

‘personal rights’ in Article 40.3 in the context of a claim brought by a prisoner 

suffering from mental illness who was detained in prison, although his claim that the 

conditions of his detention amounted to a breach of his rights to autonomy and to 

freedom from torture and inhuman and degrading treatment or punishment, were not 

ultimately successful as the Court found that his sufferings were self-inflicted.^'^

5.3.3 Audit of Irish Menta l  Health Law for Compliance with International 

Human Rights Standards:  'Autonomy' and  'Degrading Trea tm ent '  Claims

As has already been noted, the MHA 2001 refers to the need to at all times give due 

regard to patients’ rights to dignity, bodily integrity, privacy and autonomy.^' This 

provides powerful support to patients’ rights, requiring all persons making decisions

Application N o. 61603/00  (2005) 43 EHRR 96; H ilton  v U nited  K ingdom  (1976) A pplication N o. 
5613/72 , decision o f  the C om m ission [1976] 4  DR 177, (1978) 3 EHRR 104; W interwerp  v 
N etherlands (1979) Application N o. 6301/73 , (1979) 2 EHRR 387; A v U nited  K ingdom  (1980) 
Application N o. 6840/74, (1980) 3 EHRR 131; and A erts  v Belgium  (1998) Application N o. 25257/94 , 
(1998) 29 EHRR 50. See also G ostin, L.O., “Human R ights o f  Persons with D isabilities: The European 
C onvention on Human R ights” (2000) 23 (2) In ternational Journal o f  L aw  a n d  P sych ia try  125.

Rvan V A G  [\9 6 S ]  lESC  1; [1965] IR 294; The State (C) v F raw ley [ \9 1 6] \K 165-, NW H B v H W  & 
C W [ 2 m \ ]  3 IR 622; R e a W ard o f  C ourt (N o 2) [1995] lE SC  1; [1996] 2 IR 73; [1995] 2 ILRM 401; 
and E JW  (APUM ) v W atters an d  O rs [2008] lEHC 462.

The State (C) v F raw ley  [1976] IR 365, 372.
M ental Health Act 2001, s 4(3).
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in respect o f patients who come within the remit o f the Act, to consider the impact of 

their decisions on these particular human rights.

In respect o f the administration o f  treatment to involuntary patients, the Act requires 

first and foremost that wherever possible, the treating psychiatrist should obtain the 

patient’s consent to the treatment proposed.^^ Where it is not possible to obtain the 

patient’s consent, the Act provides detailed procedures outlining the circumstances in 

which treatment may be administered without the patient’s consent.^^

These provisions are a significant improvement on the regime that applied prior to the 

enactment o f the 2001 reforms, in which a presumption o f incapacity applied to all 

mental health patients, and in respect o f patients committed to hospital under the 

‘person o f unsound m ind’ provisions, consent to treatment was not considered 

necessary for its administration. The detailed provisions contained in the MHA 2001 

satisfy the requirements o f the international human rights framework. They promote 

the right o f the patient to have a say in the treatments they undergo, and provide 

safeguards around the administration o f  treatment without consent that are intended to 

ensure that treatment is provided for therapeutic purposes only.

While these are welcome developments, in a number of crucial respects the protection 

afforded to the rights to autonomy, bodily integrity, and privacy, and to freedom from 

torture and inhuman and degrading treatment or punishment under the MHA 2001 

and at common law continue to lack sufficient rigour. The shortcomings o f the regime 

may be broken down into three categories:

1. The continued utilisation o f a paternalist model o f interpretation in the 

evaluation o f claims under the MHA 2001;

2. The exclusion from the consent protections in the MHA 2001 o f voluntary 

and compliant incapacitated patients; and

3. The inclusion o f ‘unwillingness’ to receive treatment as a justification for 

the administration o f  electro-convulsive therapy (ECT) to a patient who 

has refused to consent to the treatment.

Mental Health A ct 2001, s 56(a).
M ental Health A ct 2001, ss 57-60.
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5.3.3 (a) The paternalist model of interpretating mental health law

The first o f these categories has already been outlined in the analysis o f the protection 

given to the rights to dignity and to liberty; the courts’ paternalist approach to the 

interpretation of mental health law operates to restrict the success o f claims on the 

basis o f the rights to liberty and autonomy.

This approach to mental health cases was adopted in the interpretation o f the 1945 

Act, and was appropriate in that context given the expressly paternalist approach 

taken in that legislation to the regulation o f mental health care/"* and has been carried 

over into the interpretation o f the MHA 2001.^^

It is submitted that this is an inappropriate standpoint for the courts to adopt. While 

the 1945 Act was founded on a paternalist approach to the treatment and care of 

mental health patients, the MHA 2001 is expressly intended to introduce a human 

rights basis to mental health law in Ireland.

The preservation o f this paternalist philosophy has the effect o f diluting the human 

rights protections provided in the MHA 2001, as it is utilised by the courts as a 

mechanism which mandates deference to the decisions of the medical profession in 

respect o f admission, detention and treatment.

5.3.3 (b) Regulation of consent to treatment for voluntary and compliant 

incapacitated patients

Significant discussion was made at § 1.4.2 above o f the failure o f the MHA 2001 to 

provide for a requirement to assess the capacity o f a person applying to be admitted to 

a mental hospital on a voluntary basis. This means that there is correspondingly no

See R e P hilip  C larke  [1950] IR 235; C roke v  Smith (No 2) [1998] 1 IR 101 (Suprem e Court); 27 and 
31 July 1995, Unreported, H igh Court (Budd J); and G ooden v  St. O lteran 's H osp ita l [2001] lESC 14; 
[2005] 3 IR 617.

M M cN  & Artor. v  The H ealth  Service E xecutive  [2009] lEHC 236.
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requirement under the Act to assess a voluntary patient’s capacity to consent to 

treatment. Consequently the voluntary patient must rely on the provisions o f the 

common law on consent to treatment, and where a voluntary patient is considered to 

be incapable o f providing a valid consent to treatment under the common law rules, 

their physicians are then forced to either rely on the common law doctrine o f 

necessity to justify the treatment administered, or to effect an involuntary detention o f 

the patient under section 23 o f the MHA 2001.

The common law provides a general lule that no medical treatment may be 

administered without a patient’s consent, or it becomes in law a b a t t e r y , a n d  this 

general rule applies equally to general medical and to psychiatric treatments. Davies 

describes the right o f personal security as one o f ‘the immutable laws o f nature’. ’̂ In 

Ireland, while it is imbued in the rights to privacy and dignity that a person should 

never be subjected to a medical treatment to which they have not given an infonned 

consent, in fact, the doctrine o f  informed consent is a relatively recent concept and is 

as yet somewhat unclear and underdeveloped in Irish law.^* Donnelly posits that 

infonned consent is more o f an ethical ideal than a strongly upheld legal principle; 

“although the legal understanding o f infonned consent owes something to the ethical 

ideal o f infonned consent, the vision enshrined in the law is a much impoverished 

vision.”^̂

With the exception o f the compelling ethical and legal questions surrounding the 

debate over the right to die, there can be no arena in which the meaning o f infonned 

consent is more disputed than in the involuntary treatment o f mental health patients. 

In the realm o f incapacitated patients who are not wards o f court, the issue is rendered 

even more complicated by the commonly held but inaccurate view that family 

members can give consent on their behalf. This is not true o f general medical 

treatment and neither is it true o f mental health treatment.

Schloendorff v. Society o f  New York Hospital, 211 N.Y. 125, 105 N.E. 92 (1914).
Davies, M., M edical Law, 2"“* ed. (London: Blackstone, 1998), 129.
Law Reform Commission o f  Ireland, Consultation P aper on Vulnerable Adults and the Law: 

Capacity (Dublin: Law Reform Commission, 2005) paras 7.03 and 7.04, 166-167.
Donnelly, M., Consent: Bridging the Gap between D octor and Patient (Cork: Cork University Press, 

2002), 34.
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At common law it has been laid down that a valid consent to medical treatment 

contains three elements: (a) it must be voluntary; (b) it must be given by a patient 

with capacity to understand the nature and effects o f the treatment; and (c) it must be 

given by a patient who has received appropriate infonnation as to the details of the 

treatment.

These principles are well understood in respect of their applicability to general 

medical treatment and their shortcomings have been well c r i t i q u e d . I n  the realm of 

psychiatric treatment, even setting aside the presence o f statutory legitimisation of the 

administration of treatment without consent, the general rules on detemiining when a 

valid consent has been given are hopelessly inadequate. Yet, in the absence of 

statutory regulation of the position of the voluntary mental patient, the common law 

principles laid out above are the only rules which apply.

In respect of the first component of a valid consent, that is, the requirement that 

consent be voluntary, the applicable rule is laid down by Lord Donaldson in In re T 

(Adult: Refusal o f  Medical Treatment):

The real question in each such case is ‘Does the patient really mean what he
says or is he merely saying it for a quiet life, to satisfy someone else or
because the advice and persuasion to which he has been subjected is such that

102he can no longer think and decide for h im self’

It is immediately obvious that concerns particular to mental health treatment may be 

raised. The environment of a mental hospital is inherently regimented and ordered for 

many reasons, not least among them therapeutic. Nonetheless, this may present an 

alien and intimidating atmosphere to the patient, which is exacerbated by the strength 

of statutory power wielded by the hospital staff The stigma of being perceived as a 

‘crazy person’ may lead to patients agreeing to treatment for a ‘quiet life’ (to borrow 

Lord Donaldson’s phrase) rather than face prejudice. As such, sensitivity to the

See the decisions in In Re C (Adult: Refusal o f  M edical Treatment [1994] 1 All ER 819; [1994] 1 
WLR 290 (High Court), Walsh v Family Planning Services [1992] 1 IR 496, White v Fitzpatrick  (2007) 
lESC 51; [2008] 3 IR 551, and Ryan and Fitzpatrick v FK and the Attorney General (2008) lEHC 104; 
[2009] 2 IR 7.

See Donnelly, M., Consent: Bridging the Gap between D octor and Patient (Cork: Cork University 
Press, 2002) and Law Reform Commission o f Ireland, Consultation Paper on Vulnerable Adults and  
the Law: Capacity (Dublin; Law Reform Commission, 2005), at §§ 7.03 and 7.04, 166-167.

In re T (Adult: Refusal o f  Treatment) [1992] 4 All ER 749.

299



environmental factors surrounding a patient in a mental hospital, whether voluntary or 

involuntary, should be paramount when consent to mental health treatment is under 

scrutiny as to its voluntariness. The necessity for sensitivity to these issues was 

recognised by the ECtHR in its decisions in Winterwerp^^^ and in Herzcegfalvy^^^ but 

has not to date been given expression in the Irish case law on consent as it applies to 

voluntary mental health patients.

In Freeman v Home Office (No. 2 /^^  the applicant, a prisoner serving a life term, 

complained that his consent to the administration of psychoactive medication was 

invalid. He based this claim on the fact that he felt he was not given enough 

infonnation as to the nature of the treatment and its risks, and he also claimed that his 

consent was not voluntarily given due to the coercive nature of the prison 

environment. The court rejected his claim on both grounds. Brenda Hoggett describes 

the effect of this judgment as being that while a patient’s free will may be overridden 

by a prison (or other coercive) environment, whether or not this in fact happened is a 

matter of fact to be decided on a case by case b a s i s . P e t e r  Bartlett and Ralph 

Sandland, in discussing this judgment, draw attention to research which suggests that 

“the mere fact of being in hospital, assigned to the role of ‘mental patient’ is 

inherently coercive.”*'’̂  In the Irish context, Anne-Marie O’Neill interprets this case 

as being a warning to medical practitioners to “be especially careful to satisfy 

themselves that consent is freely given.

The second component of a valid consent is that the patient must have capacity to 

give consent to the treatment that is proposed. The Law Reforni Commission has 

identified two principles which may be considered central to Irish case law on 

determining capacity. First, the measure of capacity required is directly 

commensurate with the gravity of the decision involved. Second, a physician should

Winterwerp v Netherlands (1979) Application No. 6301/73, (1979) 2 EHRR 387.
Herczegfalvy V Austria (1992) Application No. 10533/83, (1992) 15 EHRR 437.
Freeman v Home Office [1984] QB 524.
Hoggett, Brenda, M ental Health Law, 3’̂'* edn. (London; Sweet and Maxwell, 1990), 208. 
Bartlett, Peter, and Sandland, Ralph, M ental Health Law: Policy and Practice, 2"'* ed. (Oxford: 

Oxford University Press, 2003), 343.
O ’Neill, Anne-Marie, Irish Mental Health Law  (Dublin: Firstlaw, 2005), 246.
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not interpret a patient’s capacity on the basis o f any perceived ill consequences of the 

patient’s decision.

The cornerstone Irish case on consent to treatment is generally taken to be In re a 

Ward o f Court (No. 2) In that case Denham J stated that the only exceptions to the 

requirement of obtaining consent to medical treatment, in the instance of an adult with 

capacity, were be (a) where the patient was unable to communicate and the treatment 

was necessary to treat an emergency; and (b) in the instance of the compulsory 

treatment of contagious diseases.''*^ That case, however, concerned a ward of court, 

who has no legal capacity whatsoever by virtue of the wardship legislation.'" As 

such, it was not necessary for the court to give consideration to the meaning of 

capacity to consent to treatment. As the Law Reform Commission has pointed out, 

this means that;

Irish courts have not had the opportunity to set clear boundaries to the scope 
of the doctrine of necessity and its application to medical treatment of adults 
who lack capacity to consent but have not been made a ward of court.

The leading Irish precedent on the administration of medical treatment in the absence 

of capacity to consent to that treatment is Fitzpatrick and Ryan v FK and the Attorney 

G e n e r a l In that case, the patient (FK) suffered a significant haemhorrage during 

childbirth. When the medical staff proposed a blood transfusion, which was necessary 

to save the patient’s life, the patient refused the treatment on the grounds that her 

Jehovah’s Witness faith did not pennit her to accept blood transfusions. The hospital 

had prior to this point been unaware of the patient’s faith, as she had previously 

informed the hospital that she was a Roman Catholic. The hospital at this point made 

an emergency ex parte application to Abbott J who granted an order permitting the 

hospital to “administer to the defendant, including all appropriate steps by way of 

restraint or otherwise, all appropriate medical treatment and other ancillary

Law Reform C om m ission o f  Ireland, Consultation P a p er  on Vulnerable A dults an d  the Law: 
C apacity  (Dublin: Law Reform C om m ission, 2005) 174.
"**/« R e a W ard o f  C ourt (No. 2) [1996] 2 I.R. 96.

Lunacy (Regulation) Ireland Act 1871.
"■ Law Reform C om m ission o f  Ireland, Consultation P a p er  on Vulnerable A dults an d  the Law: 
C apacity  (Dublin; Law Reform C om m ission, 2005), 186.

Ryan and F itzpa trick  v F K  an d  the A ttorney G eneral (2008) lEH C 104; [2009] 2 IR 7.
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procedures including blood transfusion and clotting agents.” ’ At the ex parte 

hearing the plaintiff undertook to deliver statement o f claim and the case ultimately 

came for hearing before Laffoy J a year later. Quoting from the decision of Denham J 

in In re a Ward o f  Court (No. 2) Laffoy J reiterated the importance of the principle 

that a competent adult is free to decline medical treatment."^ The question for the 

court to consider, then, was whether FK had at the time of the refusal of the blood 

transfusion been competent to refuse the life-saving treatment. Laffoy J summarised 

the relevant English and Irish precedents on consent to treatment and fonnulated a six 

step test for the evaluation of capacity to consent to medical treatment;

1. There is a rebuttable presumption that an adult patient has capacity to make a 

decision to refuse medical treatment;

2. In determining whether a patient lacks capacity to refuse medical treatment 

whether by virtue of pennanent cognitive impairment or by temporary factors 

the test is whether the impairments means that the patient cannot at the time 

the decision is made understand the nature, purpose and effect of the proposed 

treatment and the consequences of accepting or rejecting it;

3. The three stage test enunciated in In Re C (Adult: refusal o f  medical 

treatment)^^^ (whether the patient has comprehended and retained the 

infonnation relating to the treatment; whether the patient has believed that 

infonnation; and whether the patient has weighed the treatment information, 

any alternative options, and the likely outcomes in the balance in making their 

decision to refuse that treatment) is a useful tool;

4. The treatment information by reference to which the patient’s capacity to 

refuse treatment is to be assessed is that information the physician is under a 

duty to disclose;

5. A refusal to consent founded on misunderstanding or misperception of the 

treatment information may be evidence of a lack of capacity, however a 

refiisal to consent founded on irrational reasons is not evidence of a lack of 

capacity;

Ryan and Fitzpatrick  v FK and the Attorney General (2008) lEHC 104; [2009] 2 IR 7, at 14. 
Ryan and Fitzpatrick  v FK and the Attorney General (2008) lEHC 104; [2009] 2 IR 7, at 19. 
In Re C  (Adult: Refusal o f  M edical Treatment [1994] 1 All ER 819; [1994] 1 WLR 290 (High 

Court)
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6. Regard must be given to the gravity of the decision in terms of the likely 

consequences of acceptance or rejection o f the treatment, and in tenns of the 

civil law standard of proof the court should consider this in considering the 

weight to be given to the evidence before it."^

Laffoy J ultimately held that the order granted by Abbott J was justified in the 

circumstances of this case and that the physicians treating FK did not act unlawfully 

in administering the blood transfusion to her. In concluding that the physicians and 

the Court at the ex parte application acted reasonably in concluding that FK did not 

have capacity to refuse the proposed treatment, Laffoy J stated that “[o]n the evidence 

available before the making of the ex parte application, the plaintiffs were objectively
I  j  o

justified in doubting Ms. K.’s capacity to refuse a blood transfusion.”

Fitzpatrick and Ryan v FK and the AG  concerns general medical treatment. There is 

no Irish law on capacity to consent to mental health treatment outside of the MHA 

2001’s provisions for involuntary patients. With respect to mental health treatment 

clear boundaries are needed in respect of four distinct groupings of patients: (a) wards 

of court (who have no capacity to consent to or refuse treatment); (b) voluntary 

mental patients who have capacity; (c) voluntary mental patients who may not have 

capacity (the ‘de facto detained’ or ‘compliant incapacitated’ patients); and (d) 

involuntary patients.

Wards of court and involuntary patients are regulated for consent at statute. For 

voluntary patients, there are no authoritative Irish dicta on the meaning of capacity to 

consent to treatment in the context of mental health and accordingly English case law 

in this area may be of persuasive authority. The crux of the issue comes down to the 

court’s construction of the voluntary patient’s mental illness and its perceived impact 

on his capacity to consent to treatment.

Ryan and Fitzpatrick  v FK  and the Attorney General (2008) lEHC 104; [2009] 2 IR 7, at 40-42. 
Ryan and Fitzpatrick v FK  and the Attorney General (2008) lEHC 104; [2009] 2 IR 7, at 83.
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Mention has already been made above of the leading case in this regard in England, 

the decision of the House of Lords in In re C (Adult: Refusal o f  Medical Treatment)^^'^ 

(as reiterated more recently in Re W (Adult: Refusal o f  T r e a tm e n t ) ) A three step 

test is laid down by these cases; (a) can the patient understand the infon'nation in 

relation to the treatment?; (b) can the patient beheve the information?; and (c) can the 

patient weigh the infomiation in the balance to arrive at a choice? This test is often 

interpreted as meaning that if the patient can understand the ‘nature, purpose and 

effects’ of a proposed treatment, then he has capacity to give or refuse consent to that 

treatment. The test applies equally to general medical treatment and mental health 

treatment.

In In Re C, the patient, who had been compulsorily detained at Broadmoor Mental 

Hospital since the 1960s for treatment of paranoid schizophrenia, was suffering from 

a gangrenous infection. His medical team feared that unless an amputation was 

carried out, the infection would lead to his death. C, however, refused the treatment, 

and the approval of the court was sought to carry out the amputation without his 

consent. This approval was not given as notwithstanding the symptoms o f his mental 

illness (which included a delusional belief that he was a world-renowned medical 

doctor) the court felt that C had demonstrated an understanding of the nature, purpose 

and effects of the proposed amputation, and was accordingly perfectly within his legal 

rights to refuse to give consent to the treatment. C ultimately recovered from the 

gangrenous infection, without the need for amputation of his leg.

Some commentators argue that while the principle in Re C is sound, the true bone of

contention lies in the courts’ interpretations of when a mental illness may impact on a

patient’s understanding and when it may not. Several analyses have been put forward,

including the suggestion that the courts’ decisions are representative of a broader

gendered approach toward mental illness which prevails in psychiatry and in society 
121generally. Alternatively, it is possible to construe the courts’ decisions as being 

coloured by primarily by the urgency of the case -  in short, the more urgent the

In R e C  (Adult: R efusal o f  M edica l Treatm ent [ \ 9 9 ^  1 A ll ER 819; [1994] 1 W LR 290 (High  
Court).

Re W  (Adult: R efusal o f  Treatm ent) [2002] EW HC 901 (Fam).
See  Bartlett, Peter, and Sandland, Ralph, M ental H ealth  L aw : P o licy  an d  P ractice , 2"“* ed. (Oxford; 

Oxford U niversity Press, 2003), 352-358.
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situation, the greater the Hkehhood of the courts interpreting the refusal to consent as 

being predicated on the symptoms of the patient’s mental illness and therefore lacking 

in the requisite understanding.'^^

For example, in Re C, by the time the case came to the House of Lords, the infection 

had abated in response to more conservative treatment and C’s life was no longer in 

danger. By contrast, in 5  v Croydon Health Authority a patient, suffering from a 

personality disorder, who was in imminent danger of starving to death while she 

refused to accept nutrition through a nasogastric tube, was held not to have capacity to 

make this healthcare decision and accordingly her refusal to consent was
123overridden.

McMahon and Binchy warn that “paternalism... should not be let to mn rampant, 

merely because the object of the benevolent intervention lacks the capacity to refuse 

it.” '̂ "* In light of the rulings described above, the conclusion must be that in the 

interpretation of when a mental illness may impinge on a person’s capacity to consent 

to medical treatment, paternalism remains the guiding principle.

The third requirement for a valid consent to treatment is the rule that the consent must 

be given by a patient who has received appropriate infonnation as to the details of the 

treatment. ‘Infonned’ consent requires the disclosure of any information a reasonable 

patient would wish to have disclosed, however, there is confusion as to how this 

standard should apply for the purposes of detennining ability to give a valid consent 

to mental health treatment, as the notion of a ‘reasonable mental patient’ feels 

axiomatic to conventional paternalist jurisprudence. As with the issue o f capacity, 

there is a dearth of Irish case law on this issue, and accordingly it is necessary to look
125at English judgments for possible sources of guidance.

Bartlett, Peter, and Sandland, Ralph, Mental Health Law: Policy and Practice, 2"‘* ed. (Oxford; 
Oxford University Press, 2003) 359-361.

B V Croydon Health Authority [1995] 1 All ER 683 (Court o f  Appeal).
McMahon, Brian, and Binchy, William, Law o f  Torts, 3'̂ ‘* ed. (Dublin; Butterworths, 2000), para 

22.73.
See O 'Donovan v Cork County Council [1967] I.R. 173; Dunne v National Maternity Hospital and  

others [1989] IR 91; Walsh v Family Planning Services and others [1992] 1 I.R. 496; and Geoghegan 
V Harris, Unreported, High Court, 21 June 2000, for authoritative Irish decisions on the disclosure 
requirement in respect o f  consent to general medical treatment.
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The classic case with regard to informed consent to mental health treatment is Bolam 

V Friern Hospital Management Committee which was discussed in detail at § 1.4.2 

(c) above. In that case, as the omission to disclose the risks of not providing a muscle 

relaxant during the administration of electro-convulsive therapy (ECT) was in line 

with common medical practice at the time, there was no breach of the standard of care 

and accordingly there was no negligence. This principle was reiterated in Sidaway v 

Board o f  Governors o f  the Bethlehem Royal Hospital and the Maudsley Hospital, 

in which a 1-2% risk of adverse side effects ranging from ‘mild’ to ‘catastrophic’, 

associated with the treatment, had not been disclosed to the patient. The court applied 

the ruling in Bolam and held that as the physician had acted in accordance with ‘a 

practice accepted as proper by a body of responsible and skilled medical opinion’ 

with respect to disclosure, there was no negligence. While the outcome of the 

differing rationales was the same, the Sidaway case contained a number of differing 

interpretations of the standard o f care in respect of disclosure. These varied from the 

traditional Bolam view that disclosure is a matter of clinical discretion (Lord 

Diplock), to the more radical view that full disclosure of all material facts must be 

made (Lord Scannan). The interpretation of disclosure that has come to be accepted 

as the binding precedent of the Sidaway judgment is that of Lords Bridge and Keith, 

who endorsed the Bolam test but with the added element that disclosure of a risk is 

required if disclosure of that particular risk was “so obviously necessary to an 

informed choice on the part of the patient that no reasonably piaident medical man 

would fail to make it.” '̂ *

The later case of Bolitho v City and Hackney Health Authority^^^ requires that any 

body of medical opinion relied on by a physician seeking to avail of the Bolam 

defence must be reasonable or responsible, and capable of withstanding logical 

analysis. This decision is sometimes interpreted as having overturned Bolam, 

however, such an analysis cannot be correct. Bolitho merely restricts the ambit of the

Bolam  V Friern H ospital Management Committee [1957] 2 All E.R. 118.
Sidaway v Board o f  Governors o f  the Bethlem Royal H ospital and the Maudsley H ospital [1985]

AC 871.
Sidaway v B oard o f  Governors o f  the Bethlem Royal H ospital and the Maudsley Hospital [1985]

AC 871, 900. In that case Lord Templeman also gave judgment, holding that a physician must provide 
the patient with whatever information is necessary to make a balanced judgment. This would appear to 
fall somewhere between the middle ground o f  Lords Bridge and Keith, and the more demanding 
approach o f  Lord Scarman.

Bolitho V City and Hackney Health Authority [1997] 4 All ER 771.
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Bolam defence to sensible medical opinion, and surely no court would have permitted 

a physician to rely on an unreasonable, irresponsible, or illogical body of medical 

opinion, even under the original formulation of Bolam.

Thus, in upholding the traditional view that it is a physician’s prerogative to decide 

which risks should be disclosed, and notwithstanding the requirement of disclosure of 

any risk that a reasonably prudent physician would disclose, and the Bolitho ruling, 

Sidaway still resonates with overtones of judicial and medical paternalism. 

Nonetheless, despite the desire to move away from the traditional paternalist attitudes, 

there are those who see some merits in the Sidaway approach to disclosure, as least 

insofar as the mental patient is concerned. This is because it is felt that a doctrine of 

infomied consent which places the emphasis on disclosing as much infonnation as the 

patient is capable of understanding may lead to disclosure being interpreted in light of 

capacity, with all of the concomitant problems discussed above. An over-emphasis on 

what the patient understands, rather than on what the patient wants, may be
130detrimental in the arena of consent to mental health treatment.

In the Irish Medical Council’s Guide to Ethical Conduct and Behaviour there is a 

requirement that a physician use appropriate tenninology to facilitate a patient’s 

understanding of a proposed treatment.'^' There is a danger here that the demerits of 

the infonned consent approach (over-emphasis on a patient’s ability to understand) 

may become allied with judicial tolerance o f inappropriate medical paternalism (the 

physician decides what to disclose based on his interpretation of what the patient is 

and is not capable of understanding) to doubly disadvantage the mentally ill patient. 

The result may be court-sanctioned under-disclosure of the particulars of a treatment, 

grounded either in a physician’s over-simplification of information (as a result of the 

informed consent approach) or a physician’s decision not to provide information (as a 

result of paternalist beneficence).

See for exam ple the discussion in Goldstein, J., “For Harold Lassw ell: Som e R eflections on Human 
D ignity, Entrapment, Informed Consent and the Plea Bargain” (1975) 84 Yale L aw  Journal 683, and 
the discussion in Hoggett, Brenda, M ental H ealth L aw , 3'̂ '* edn. (London: Sw eet and M axw ell, 1990) 
209.

Irish M edical Council, G uide to E thical Conduct an d  Behaviour, 7'*’ edn. (Dublin: Irish M edical 
Council, 2009), at 34 and 36.
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The MHA 2001 Act, in Part 4 o f the Act, does contain safeguards around the issue o f  

consent for involuntary patients. This is a positive and encouraging step. Given the 

degree o f control exercised over the autonomy and privacy of involuntary patients, as 

they are subject to a regime o f legal compulsion, the importance o f clear human rights 

based standards in respect o f  consent to treatment is paramount. Unfortunately none 

o f the safeguards around consent to treatment are extended to voluntary patients.

Furthermore, as was noted at § 1.4.2 (c) above, the utilisation o f the paternalist 

approach to interpreting the provisions o f the MHA 2001 has resulted in a restrictive 

application o f the protections in the Act. Rather than focussing on maximising the 

rights o f patients to make decisions pertaining to their care and treatment, the case law 

to date has been concerned to safeguard the position o f the patient’s medical carers 

and legal representatives as decision-makers for the patient. In E JW  (APUM) v 

Watters Peart J relied on s 4 o f the MHA 2001 to hold that the paternalistic character 

o f the mental health law regime required an incapacitated involuntary patient’s right 

to privacy over her medical records be limited in her best interests, in order that her 

legal representative could have sight o f her records prior to her Mental Health
132Tribunal hearing. While the decision in this instance resulted in the right factual 

outcome for the patient, and in the maximisation o f her right to fair procedures, the 

utilisation o f the paternalist philosophy rather than a human rights based approach to 

achieve the outcome was disappointing.

The law in respect o f  consent to treatment continues to raise serious concerns in 

respect o f the rights to dignity, autonomy, bodily integrity, and privacy. Both the 

legislative and common law regimes can accommodate a situation where a person 

with full capacity to consent to or to refuse treatment -  voluntary patients, compliant 

incapacitated patients, and involuntary patients who have capacity in respect o f this 

particular decision -  may have their refusal overridden. It must be stressed that it is 

not the author’s intention to suggest that clinicians would in a calculated fashion set 

out to abuse patients’ human rights in this way, or that they would do so out o f a 

carefree attitude to patients’ rights. However, in the context o f a legislative regime 

where clinicians are required by legislation to have due regard to the ‘best interests’

EJW (APUM) V Watters and Ors [2008] lEHC 462.
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of the patient, coupled with a common law philosophy that stresses a paternalist 

approach to the detemiination o f what is or is not in a patient’s ‘best interests’, and 

that applies to the evaluation o f their ability to consent, considerable room for error 

remains.

5.3.3 (c) Administration of ECT to ‘unwilling’ involuntary patients, and to 

voluntary and compliant incapacitated patients

Specific protection is given in the MHA 2001 to involuntary patients it is proposed to 

treat with ECT, in s 59(1) o f the Act and in the regulatory Code published by the 

Mental Health C o m m i s s i o n . A s  was noted at § 1.4.2 (c) above the procedures 

providing for the administration o f ECT to involuntary patients who lack the capacity 

to consent to it are the subject to a private members bill (the Mental Health 

(Involuntary Procedures) (Amendment) Bill 2008'^“̂) that currently stands adjourned 

before the Seanad pending the introduction o f the proposed capacity legislation.'^^ 

The amendments proposed in this legislation reflect the pressing concerns that have 

been highlighted by commentators on the area, most particularly the deletion o f the 

provision in MHA 2001, s 59 providing for the administration o f ECT to an 

involuntary patient who is ‘unwilling due to their mental illness’ to consent to the 

treatment.

Additional criticisms o f the ECT provisions in the MHA 2001, s 59(1) have been 

made in this work: (a) that there is no requirement that the treatment be ‘necessary’ or 

‘appropriate’ beyond the patemalistically interpreted ‘best interests’ requirement in s

M ental Health A ct 2001 , s 59(2).
M ental Health (Involuntary Procedures) (Am endm ent) B ill 2008 (Seanad) (Private M em bers B ill) 

(N o. 36 o f  2008).
M oloney, John, Seanad D ebates V ol. 190 N o. 6 M ental H ealth  (Involuntary P rocedures) 

(Am endm ent) B ill 2008: S econ d  S tage  25 June 2008, 491-492
<http://debates.oireachtas.ie/seanad/2008/06/25/00013.asp> accessed 23 January 2011.

D e Burca, Deirdre, Seanad Debates V ol. 190 No. 6 M ental H ealth  (Involuntary P rocedures)  
(Am endm ent) B ill 2008: S econ d  S tage  25 June 2008, 482,
<http://debates.oireachtas.ie/seanad/2008/06/25/00013.asp> accessed 23 January 2011. See  D onnelly, 
Mary, “Patients’ Rights and ECT” Irish Times L etters to the E d itor  2 July 2008 and C ollege o f  
Psychiatry o f  Ireland, E C T  Inform ation P ack  (Dublin: C ollege o f  Psychiatry o f  Ireland, 2010), 9, 
‘Tuesday 9* March 2010: Seanad All-Party Briefing on the administration o f  Electroconvulsive  
Therapy: C ollege o f  Psychiatry o f  Ireland R ecom m endations’, paras 1 and 2 
< http://w w w .dohc.ie/issues/ect/EC T _inform ation_pack.pdf?direct=l> accessed  23 January 2011.
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4 o f the Act, which we have seen is interpreted according to a paternalist, rather than 

a human rights, philosophy), and (b) that there is no requirement that the consultant 

psychiatrists reach their conclusion to approve o f the treatment independently o f one 

another.

None o f MHA 2001 Part 4 protections apply to voluntary patients, who represent 80% 

of the recipients o f ECT treatment in I r e l a n d . W h i l e  involuntary patients receive the 

protection o f  detailed statutory provisions in respect o f consent to ECT (and to other 

forms o f psychiatric treatment, including medication and psycho-surgery), voluntary 

patients must rely on the protection o f the common law.

The problems from a human rights perspective o f relying on the paternalist approach 

to consent adopted in the common law principles have already been canvassed. 

Voluntary patients are further excluded from the review mechanisms o f the Mental 

Health Tribunals, who oversee the administration o f ECT under the compulsion 

powers in the MHA 2001, s 59(1).

It is possible that at law a voluntary mental health patient could be administered a 

course o f ECT treatments against their wishes, and that the facility perfonning the 

treatment could successfully rely on the common law doctrine o f necessity to defend 

their actions. The possibility o f this occurring in respect o f a compliant incapacitated 

patient is not in fact a remote one. It must be reiterated that it is not suggested that 

mental health physicians would undertake such a course o f action lightly, or otherwise 

than in what they believed to be the patient’s best interests.

The only alternative course to adopt in a situation where it is believed that ECT would 

benefit a compliant incapacitated voluntary patient would be admit the patient under 

the involuntary patient provisions o f the MHA 2001. The ‘escalation’ o f the use of 

compulsion in this manner is not always appropriate and the patient’s physicians may 

wish for therapeutic reasons to avoid the use o f the compulsory admission procedures 

under the MHA 2001. The complete absence o f a human rights based review or

Mental Health Commission, Report on the Use o f  Electroconvulsive Therapy in A pproved Centres 
in 2008  (Dublin; Mental Health Commission, 2009), 10,
<http://www.mhcirl.ie/Publications/Report_on_the_use_of_ECT_in_Approved_Centres_in_2008.pdf> 
accessed 23 January 2011.
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oversight o f the administration o f psychiatric treatments to voluntary or compliant 

incapacitated patients is a serious failing in the MHA 2001.

5 .4  E q u a l i ty  C la im s

Equality claims, or ‘freedom from discrimination’ claims, take as their core the 

entitlement to be treated in the same manner as other people who are similarly 

situated.'^*

In a mental health case an equality or non-discrimination claim may take the form of 

an argument seeking to achieve parity under the mental health law between particular 

categories o f patients; or an argument that in the provision o f a public service or in the 

workplace the claimant was subjected to discrimination on the basis o f their suffering 

from a mental illness.

5.4.1 Equality Claims in In te rna t iona l  H u m an  Rights

The UDHR'^^ and the ICCPR'"'® explicidy protect the right to equality and prohibit 

discrimination on specified grounds. Neither o f these provisions, however, prohibits 

discrimination the basis o f a mental health disabilit>'. That protection is to be found in 

Article 5 o f the CRPD,'"" which provides for formal equality and for the provision of 

reasonable accommodation for people with disabilities where necessary to secure 

equality.

’^*Kimber, Cliona, “Equality D isability (Part I)” (2001) 6 (9) B ar R eview  494; Kimber, Cliona, 
“Equality D isability (Part II)” (2001) 7 (2) B ar R eview  66; Smith, O livia, “Side-Stepping Equality? 
D isability D iscrim ination and "Generally A ccepted Qualifications" (2008) 30(1) D ublin  U niversity L aw  
Journ al 279; D oyle, Oran J., C onstitu tional E quality  (Dublin: Thomson Round Hall, 2004); Gostin, 
Lawrence O. and Gable, Lance, “Global Mental Health: Changing Norm s, Constant R ights” (2008) 9 
G eorgetow n Journal o f  In ternational Affairs 83.

United Nations, U niversal D eclara tion  o f  Human R ights, (1948) G.A. Res. 2 1 7A, U .N . GAOR, 3rd 
Sess. U .N . D oc. A /3 11, A rticle 7.

U nited N ations, In ternational C ovenant on C ivil an d  P o litica l Rights, 19 D ecem ber 1966, 999  
U .N .T .S. 171, A rticle 26.

U nited Nations, Com prehensive an d  In tegral Convention to P rom ote an d  P ro tec t the R ights and  
D ign ity  o f  P erson s with D isab ilitie s, G .A . Res. 168, U .N . GAOR, 56* Sess., 88* plenary m eeting,
U .N . D oc. A /56/583/A dd.2  (N ew  York: U nited N ations, 2001), Article 5.
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Importantly, the CRPD also requires that States safeguard the right of people with 

disabilities to legal capacity as persons before the law, and requires States to adopt a 

functional model of capacity rather than a status-based one.’"'̂

Article 14 of the ECHR'”’̂  and Protocol 12 to the ECHR'"*"* also prohibit 

discrimination. The ECHR protection however, is an ancillary right only. In order to 

make a claim under Article 26 the discrimination that is complained of must have 

been a discrimination in the performance of an action that is encompassed by one of 

the other articles of the ECHR. In Pretty v United Kingdom^^'^ the ECtHR held that a 

discrimination may be permissible if there is an ‘objective and reasonable 

justification” for it. In Pretty the United Kingdom’s refiisal to make accommodation 

for the applicant’s disability (which would have necessitated granting impunity to her 

husband in assisting her to commit suicide) was justified in that the State in making 

the accommodation would “seriously undermine the protection of life which the 1961 

Act was intended to safeguard and greatly increase the risk of abuse.

5.4.2 Equality Claims Under the Irish Constitution

Article 40.1 of the Irish Constitution provides for a right for all citizens to be ‘held 

equal before the law’, subject to a proviso that the State may in its enactments take 

account of differences of ‘capacity, physical and moral, and of social function.’''*’ 

Academic commentators have interpreted Article 40.1 as a prohibition on arbitrary, 

unreasonable or unjust discrimination rather than as a guarantee of equality.'"'*

United Nations, Comprehensive and Integral Convention to Promote and Protect the Rights and  
Dignity o f  Persons with D isabilities, G. A. Res. 168, U.N. GAOR, 56'’’ Sess., 88* plenaiy meeting,
U.N. Doc. A/56/583/Add.2 (New York; United Nations, 2001), Article 12.

European Convention on Human Rights, Article 14.
Council o f  Europe, Protocol Number 12 

< http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=177&CM=8&DF=7/6/2009&CL=E  
NG> accessed 19 July 2010.

Pretty  v United Kingdom, Application No. 2346 o f  2002 (judgment delivered 29 April 2002).
Pretty  v United Kingdom, Application No. 2346 o f  2002 (judgment delivered 29 April 2002), at para

89.
Bunreacht na hEireann 1937  (Dublin: Government Publications Office), Article 40.1.
Casey, J. Constitutional Law in Ireland, 3'̂ '* edn. (Dublin: Round Hall Sweet and Maxwell, 2000), 

450. See also Hogan, Gerard and Gerry Whyte, eds, JM  K e lly ’s The Irish Constitution, 4’’’ ed (Dublin: 
Butterworths, 1994), 1323-1324 and more generally Doyle, Oran J, Constitutional Equality (Dublin: 
Thomson Round Hall, 2004).
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The case law interpreting the Article 40.1 equality provision has not been expansive 

in its approach to equality. In Murphy v Attorney General Kenny J held that an 

inequality will not be set aside as unconstitutional “ .. .if any state of facts exists which 

may reasonably justify it.” ''’̂  This sets a very high bar to be met before a provision 

will be found to be unconstitutionally discriminatory. In Draper v Attorney General 

the cost involved in providing a postal vote to people with disabilities was held to be a 

reasonable grounds to justify the discrimination.'^^ Casey describes this as “another 

example of extraordinary deference to legislative judgment.” '^'

The decision in State (H) v Daly^^^ demonstrates the consequences of this approach in 

the context of mental health law. The applicant in that case challenged the 

constitutionality of certain provisions of the 1945 Act under Article 40.1. The 

argument he made was that when the Minister for Justice appointed an inspector to 

review detained patients, the inspector was under a duty to provide a report on the 

legality o f the detention of patients in institutions other than the Central Mental 

Hospital (‘CMH’), but did not have to report on the legality of the detention of CMH 

patients. Finlay P held that since there was nothing preventing the inspector from 

providing such a report on his own initiative, and since the President of the High 

Court could order the provision of a report, the discrimination in the legislation 

affected ‘nothing of substance’ and as such did not breach Article 40.1.

5.4.3 Audit  of  Irish M en ta l  Health Law for  Compl iance  w i th  In te rna t iona l  

H u m an  Rights S tanda rds :  Equality Claims

The adoption of the Disability Strategy 2004 promoted the use of the functional 

model of disability and ushered in a series of enactments intended to mainstream 

disability services provision and improve access to disability services for people with

M urphy  v A ttorney G eneral [1982] IR 241 (Supreme Court), at 284  (K enny J).
D ra p er V A ttorn ey G enera l [1984] IR 1 1 1 . Casey describes this as an exam ple o f ‘extraordinary 

deference’ to the legislature, see  Casey, J. C onstitu tional L aw  in Ireland, 3'̂ “* edn. (Dublin: Round Hall 
Sw eet and M axw ell, 2000), 466.

C asey, J. C onstitu tional L aw  in Ireland, edn. (Dublin; Round Hall Sw eet and M axw ell, 2000), 
466.

State (H) V D aly  [1977] IR 90 (Finlay P).
C asey, J. C onstitu tional L aw  in Ireland, 3"̂  edn. (Dublin: Round Hall Sw eet and M axw ell, 2000), 

470.
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disabilities'^'* and ensure their equal participation in society.'^^ The National 

Disability Strategy comprises the Education for Persons with Special Educational 

Needs Act 2004; the Disability Act 2005; and the Citizens Infonnation Act 2007.

The Disability Strategy enactments provide significant and important protections 

against discrimination for people with disabilities, mandating the provision o f  a 

disability a s s e s s m e n t 'a n d  a service statement including a statement o f the health or 

education services (or both) to be provided to the recipient within a specified time
157period. These provisions are currently in place for children who were under the age

I C O

of five years on 1 June 2007. Similarly, the Education for Persons with Special 

Educational Needs Act 2004 introduces a presumption that children with disabilities 

will be educated in mainstream schools and provides for assessments and the 

provision o f education plans to ensure that reasonable accommodation is made in 

order to ensure the child receives education appropriate to their n e e d s . T h e  Act 

provides for a presumption that a child with a disability will be educated in 

mainstream schooling so long as that is in the best interests o f the child and that the 

child’s presence would not prevent the effective education o f other c h i l d r e n , f o r  

assessments o f a child’s special educational needs'^' and for the provision o f 

educational p l a n s . D e t a i l e d  provisions prohibiting discrimination in the workplace 

on the basis o f a disability and in the provision o f public services are provided by the 

Equal Status Act 2000, the Equality Act 2004 and the Employment Equality Act 

1998.'^^

The constitutional status enjoyed by the right to equality and the significant legislative 

enactments in recent years seeking to promote equality and inclusion in society for

Department o f Justice, Announcement on the Launch o f  the National D isability Strategy! (Dublin: 
Government Publications, 2004) <http://www.justice.ie/en/JELR/Pages/'National_Disability_Strategy> 
accessed 20 September 2010.

Department o f  Health, Towards 2016 Strategic Document: National D isability Strategy Vision 
Mission and Strategic Objectives (Dublin: Government Publications, 2009)
<http://www.dohc.ie/publications/pdf/nds_towards_2016.pdf?direct=l> accessed 20 September 2010. 

Disability Act 2005, s 9.
Disability Act 2005, s 11.
Disability Act (Commencement) Order 2007, S.I. No. 234 o f  2007.
Education for Persons with Special Educational Needs Act 2004, Long Title.
Education for Persons with Special Educational Needs Act 2004, s 2.
Education for Persons with Special Educational Needs Act 2004, s 4.
Education for Persons with Special Educational Needs Act 2004, s 8.
Employment Equality Act 1998, s 16, as amended by the Equality Act 2004, s 9; and Equal Status 

Act 2000, s 3(2)(g) and s 4.
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people with disabilities are positive steps that assist in safeguarding the human rights 

o f people with disabilities. In this much, Irish law is doing well in measuring up to the 

standards established in the international human rights framework.

However, the constitutional and legislative provisions on equality are limited in their 

scope and constricted in their interpretation by the narrow construction o f equality 

adopted by the courts to date. In the context o f the disparity in the protections 

afforded the three categories o f (a) voluntary; (b) compliant incapacitated; and (c) 

involuntary patients the shortcomings o f the equality provisions are very clear. 

Furthermore, the extent to which the Disability Strategy and the provisions o f the 

2001 Act succeed in meeting the requirements of the CRPD on non-discrimination 

remains questionable.'^'^

5.5 Affirm ative Rights Claims

‘Affirmative rights claim s’ is the term used here to describe rights seeking to 

articulate an entitlement to a particular service or to a particular minimum standard o f 

services, such as for example access to mental health care, or to particular mental 

health services. In the Irish context they have in recent years been presented as 

arguments for an entitlement to education where the provision o f certain mental 

health treatments or services are argued to be essential to the ability o f the claimant to 

participate in education, or where the provision o f education is argued to be essential 

to the maintenance o f the claimant’s mental health.

5.5.1 Affirmative Rights Claims in International Human Rights

Article 25 o f the UDHR provides for a right to a standard o f  living which is adequate 

for health and well-being, with specific recognition o f  the need for access to medical

Flynn, Ellionoir, “Ireland’s C om pliance with the Convention on the R ights o f  Persons with 
D isabilities: Towards a R ights-Based Approach for Legal Reform ?” (2009) 16 { \ )  Duhl'm U niversity  
L aw  Jou rnal 357.
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care in circumstances o f ill health and old age.’®̂ There is no right to health or to 

health care recognised in the ICCPR. Article 12(1) o f the ICESCR contains an 

explicit protection o f a right to h e a l t h , w h i c h  is subject to the ‘progressive 

realisation’ standard o f implementation.'^’ Article 12 mandates that health care 

services must be available; accessible; appropriate to people’s needs; and o f a good 

quality.'^* General Comment 14 o f the Committee on Economic, Social and Cultural 

Rights clarifies that the right to health does not imply a right to be healthy, but that it 

requires States to guarantee to individuals the freedom to control their health and 

body (essentially a right to autonomy) and to guarantee a system o f health protection 

which provides equality o f opportunity for that individual to enjoy the highest 

attainable level o f health.

Article 25 o f the CRPD provides for a right to health in the context o f protecting the 

rights o f persons with d i s a b i l i t i e s . T h e  right to health protections in the UN human 

rights framework may be limited where the limitation is considered necessary to 

promote the general welfare o f s o c i e t y . T h e  provisions o f the numerous secondary 

UN human rights documents that deal specifically with the right to health have been 

discussed in detail at § 2.7.1 above.

United Nations, Universal Declaration o f  Human Rights, (1948) G.A. Res. 217A, U.N. GAOR, 3rd 
Sess. U.N. Doc. A /3 1 1, Article 25.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3, Article 12.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966,993 U.N.T.S. 3, Article 2.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3, Article 12 (2).

United Nations Office o f  the High Commissioner for Human Rights, General Comment 14 o f  the 
Committee on Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard o f  
Health (Geneva: UNHCR, 2000), para 8.

United Nations, Comprehensive and Integral Convention to Prom ote and P rotect the Rights and  
D ignity o f  Persons with D isabilities, G.A. Res. 168, U.N. GAOR, 56* Sess., 88'*' plenary meeting,
U.N. Doc. A/56/583/Add.2 (New York: United Nations, 2001), Article 25.

United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, 993 U.N.T.S. 3, Article 4; UN Commission on Human Rights, The Siracusa Principles on the 
Limitation and Derogation Provisions in the International Covenant on Civil and Political Rights, 28 
September 1984, E/CN.4/1985/4 <http://www.unhcr.org/refworld/docid/4672bcl22.html> accessed 24 
May 2010; and United Nations, Principles fo r  the Protection o f  Persons with Mental Illness and the 
Improvement o f  Mental Health Care (New York: United Nations Secretariat Centre for Human Rights, 
1991); (1991) G.A. Res. 119, U.N. GAOR, 46"’ Sess., U.N. Doc. A/46/49, Supp. No. 49, Annex, 188- 
92.

United Nations, Principles fo r  the Protection o f  Persons with Mental Illness and the Improvement o f  
Mental Health Care (New York: United Nations Secretariat Centre for Human Rights, 1991); (1991) 
G.A. Res. 119, U.N. GAOR, 46* Sess., U.N. Doc. A/46/49, Supp. No. 49, Annex, 188-92; United 
Nations, Standard Rules on the Equalisation o f  Opportunities fo r  Persons with D isabilities, (1993)
G.A. Res. 96, 48* Sess., U .N. Doc. AI42>I621 <http://www.un.org/documents/ga/res/48/a48r096.htm>
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The ECHR does not protect a right to health and the only circumstances within which 

health rights claims have been pleaded before the ECtHR are cases based on the right 

to life protected in Article 2 of the Convention. In X  v Ireland the Court held that a 

child with profound disabilities had been provided with adequate medical treatment 

by the State, and that her parents’ claim on her behalf that the failure of the State to 

provide additional treatment violated her right to life under Article 2 was 

unsuccessful.'^^ Article 11 of the European Social Charter (ESC) protects the right to 

protection of health.'^"' The ESC is enforced by means of a self-reporting mechanism 

in which the State sends regular reports on the progress achieved in the 

implementation of the rights under the Charter to the European Committee of Social 

Rights.

The right to education is protected under Article 26 of the UDHR’^̂  and under Article 

13 of the ICESCR.'^^ The UN has also published two General Comments on the right 

to e d u c a t i o n . T h e  ECHR in its main text does not provide for a right to education, 

but it features in Article 2 of Protocol 1 to the Convention. The ESC provides for 

access to education as a feature of the rights to vocational guidance (Article 9); to 

vocational training (Article 10); to the right of persons with disabilities to 

independence, social integration and participation in the life of the community 

(Article 15); and to the right of children and young people to social, legal and 

economic protection (Article 17).

accessed 24 May 2010; United Nations Office o f the High Commissioner for Human Rights, General 
Comment 5 o f  the Committee on Economic, Social and Cultural Rights: Persons with D isabilities  
(Geneva; UNHCR, 1996)
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CESCR%20General%20comment%205.En?Opendocum  
ent> accessed 1 October 2006; United Nations, Declaration on the Rights o f  D isabled Persons (New  
York; United Nations Secretariat Centre for Human Rights, 1975). G.A. Res. 3447, U.N. GAOR, 30* 
Sess., Supp. No. 34, at 92, U.N. Doc. A/10034 (1975); and United Nations Office o f  the High 
Commissioner for Human Rights, General Comment 14 o f  the Committee on Economic, Social and  
Cultural Rights: The Right to the Highest Attainable Standard o f  Health  (Geneva; UNHCR, 2000).

X  V Ireland, Application No. 6839/74, 7 DR 78 (1976).
Council o f Europe, Revised European Social Charter 1996, Article 11.
United Nations, Universal Declaration o f  Human Rights, (1948) G.A. Res. 217A, U.N. GAOR, 3rd 

Sess. U.N. Doc. A /311, Article 26.
United Nations, International Covenant on Economic, Social and Cultural Rights, 16 December 

1966, 993 U.N.T.S. 3, Article 13.
United Nations Office o f  the High Commissioner for Human Rights, General Comment 11 o f  the 

Committee on Economic. Social and Cultural Rights: Plan o f  Action fo r  Primary Education (Article 
14) (Geneva; UNHCR, 1999), and United Nations Office o f  the High Commissioner for Human 
Rights, General Comment 13 o f  the Committee on Economic, Social and Cultural Rights: The Right to 
Education (Article 13) (Geneva: UNHCR, 1999).
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5.5.2 Affirmative Rights Claims Under the Irish Constitution

There is no explicit right to health in the Irish Constitution, and any prospective 

constitutional claimant seeking to argue an entitlement to health care would need to 

frame their argument in the context of the unenumerated personal rights under Article 

40.3 or in the context of an equality claim under Article 40.1. The right to ‘free 

primary education’ is guaranteed in Article 42 and has been interpreted to mean the 

provision of free education services to children up to the age of 18 years, irrespective 

of their abilities or whether they may have an ongoing need for educational services 

thereafter.'^*

The courts have viewed arguments for affimiative rights with suspicion and have 

refused to make orders providing for affirmative rights of any nature (whether to 

h o u s i n g , o r  to the provision of education on the basis of need past the age of 18 

y e a r s , o r  to health care'*') on the grounds that to do so would infringe upon the 

separation of powers and involve the judiciary in decisions pertaining to the allocation 

of the resources of the State, a domain which was stated to be properly belonging to 

the executive branch of government. In O ’Brien v Wicklow Urban District Council^^^ 

the High Court appeared to soften its stance on the question of the justiciability of 

claims to the right to the provision of housing, but the door to an argument for 

justiciable rights to educational or health care services remains firnily shut.'*^

Sinnott (a minor suing by his mother and next friend) v M inister fo r  Education, Ireland and the 
Attorney General [2000] lEHC 21; [2001] lESC 63; [2001] 2 IR 545; O'Donoghue v Minister fo r  
Health  [ 1996] 2 IR 20; T.D. (a minor suing by his mother and next frien d  M.D.) v Minister fo r  
Education, Ireland and the Attorney General, the Eastern Health B oard and by Order o f  the Minister 
fo r  Health and Children [2001] lESC 101; [2001] 4 IR 259; and O ’Reilly and Ors v Limerick 
Corporation  [1989] ILRM 181.

O ’Reilly and Ors v Limerick Corporation  [1989] ILRM 181.
Sinnott (a minor suing by his mother and next friend) v M inister fo r  Education, Ireland and the 

Attorney General [2000] lEHC 21; [2001] lESC 63; [2001] 2 IR 545; O'Donoghue v M inister fo r  
Health  [1996] 2 IR 20; T.D. (a minor suing by his mother and next frien d  M.D.) v Minister fo r  
Education, Ireland and the Attorney General, the Eastern Health B oard and by O rder o f  the Minister 
fo r  Health and Children [2001] lESC 101; [2001] 4 IR 259; and O ’Reilly and Ors v Limerick 
Corporation  [1989] ILRM 181.

F.N. V Minister fo r  Education  [1995] 1 IR 509, Geoghegan J. (High Court).
O ’Brien v Wicklow Urban D istrict Council, Unreported, High Court, 10 June 1994 (Costello J).
N W H B v H W &  CfV[200l ]  3 IR 622.

318



5.5.3 Audit of Irish M ental Health Law for Compliance w ith  International 

Human Rights S tandards: Affirmative Rights Claims

It is important to note at the outset o f this auditing exercise that in respect o f the 

protection o f the affirmative right to access to health care, the standards established at 

the international human rights level are o f a ‘softer’ character than those providing for 

the rights to, for example, liberty or to freedom from inhuman and degrading 

treatment or punishment. It would not be appropriate to expect the same degree o f 

protection o f these rights in Irish law as was expected in the audits perforaied at §§ 

5.1 to 5.4 above, as that higher degree o f protection is not mandated by the 

international human rights framework.

In certain respects o f the protection o f  access to health care, Irish law is doing very 

well. The health care system as outlined at § 1.1 above, for the most part works well 

in the delivery o f health care to the needy. While complaints about the length o f time 

it can take to access services abound, the health care that is provided is o f a high 

standard and is available free o f charge.'*'* The disability legislation regime contains 

strong entitlements to assessments; to services, education, and treatment plans; and to 

access to services, albeit subject to resources and to the need to take into account the
1 DC

welfare o f other citizens.

The arguments for and against the recognition o f socio-economic rights has been a 

question o f extreme controversy before the Irish courts. With the Supreme Court 

decisions in the right to education cases in the 1990s the non-justiciability o f the right 

to education beyond the age o f 18, and o f the principles contained in the Directive 

Principles o f Social Policy portion o f the Constitution is now beyond question. Whyte 

has suggested that the only means o f bringing socio-economic rights before the courts 

now would be to hold a referendum to amend the Constitution to give effect to the

See  Burke, Sara, Irish A partheid: H ealthcare Inequality  in Ire lan d  (Dublin; N ew  Island Press,
2009).

See  further Flynn, Ellionoir, “Ireland’s C om pliance with the C onvention on the Rights o f  Persons 
with D isabilities: Towards a R ights-Based Approach for Legal Reform ?” (2009) 16 (1) D ublin  
U niversity L aw  Journal 357. In particular, see the author’s detailed evaluation o f  the assessm ents o f  
need provided for under the National D isability Strategy, w hich highlights several areas in respect o f  
w hich the author argues convincingly that Ireland is failing to adhere to the principle o f  progressive 
realisation required by the international human rights documents.
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Directive Principles of Social Policy, or to introduce new wording providing for 

justiciable socio-economic rights. This would certainly achieve the effect of 

making a right to health care justiciable, but it would be a significant undertaking to 

secure the requisite political appetite for such a proposal, or to mobilise public 

sentiment to favour the referendum.

Furthermore, the utility of such an approach may be questionable. An account was 

provided at § 4.2.1 above of the jurisprudence of the South African Constitutional 

Court on the constitutional right to health under Section 27 of Chapter 2 of the South 

African Constitution.'^’ It was noted that the right to health in South African 

constitutional law is to be achieved through progressive realisation.'** The cases on 

Section 27 have interpreted the right as entitling applicants to expect that the State in 

its allocation of health care resources will act ‘reasonably’,'*^ in essence amount to a 

test that one commentator refers to as a “review of the reasonableness of government 

policy and implementation.

It is submitted that the utilisation of this ‘reasonableness review of government policy 

and implementation’ may provide a mechanism to litigants in Ireland to articulate 

health care claims that do not fall foul of the Supreme Court decisions in the Sinnott, 

T.D.', O ’D; and NWHB v H W  & CW  cases. A description of the unsuccessful 

arguments put forward by the applicants in those cases -  which were founded on 

either the non-justiciable Directive Principles of Social Policy, or on the existence of 

an as yet unrecognised unenumerated right to health care or to education beyond the 

age of 18 -  was provided at § 3.10 above. A different approach, inspired by the South 

African constitutional jurisprudence, could seek to judicially review the

Whyte, Gerard, Social Inclusion and the Legal System: Public Interest Law in Ireland  (Dublin: 
Institute o f  Public Administration, 2001), 55.

Constitution o f  the Republic o f  South Africa 1996, Chapter 2; Bill o f Rights, s 27.
'*** Constitution o f  the Republic o f  South Africa 1996, Chapter 2: Bill o f  Rights, s 27(2).

Soobramoney v M inister o f  Health (Kwa-Zulu Natal) {CCTJi2/91) [1997] ZACC 17; 1998 (1) SA 
765 (CC); 1997 (12) BCLR 1696 (27 November 1997)
<http;//www.saflii.org/za/cases/ZACC/1997/17.html> accessed 10 January 2011; Grootboom and 
Others v Government o f  the Republic o f  South Africa and Others (CCT38/00) [2000] ZACC 14 (21 
September 2000), <http://www.saflii.org/za/cases/ZACC/2000/14.html> accessed 10 January 2011; 
and Minister o f  Health v Treatment Action Campaign {No. I) (CCT9/02) [2002] ZACC 16; 2002 (5) 
SA 703; 2002 (10) BCLR 1075 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/2002/16.html> 
accessed 10 January 2011 and (No 2) (CCT8/02) [2002] ZACC 15; 2002 (5) SA 721; 2002 (10) BCLR 
1033 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/2002/15.html> accessed 10 January 2011.

Klug, Heinz, The Constitution o f  South Africa: A Contextual Analysis (Portland, Oregon: Hart 
Publishing, 2010), 140.
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reasonableness of the decisions of the Department of Health, the Health Service 

Executive, or even the Mental Health Commission in the establishment of health care 

policy and in its implementation. In Meadows v Minister fo r  Justice Equality and Law 

Reform the Supreme Court held that injudicial review proceedings where the decision 

is of a nature that affects constitutional or ECHR rights, the court’s analysis of the 

reasonableness of the decision must include an assessment of the proportionality of 

the decision in light of the human rights restrictions it may occasion.'^'

Conclusion

The audit of the compliance of Irish mental health law with international human rights 

standards performed in this Chapter demonstrates mixed results. It can certainly be 

said that in many areas Ireland is doing well in meeting the standards established by 

the international human rights framework. The Irish Constitution contains strong 

statements of the rights to dignity; liberty; fair procedures; equality; education and 

personal rights, and these provisions are carefully guarded by the courts. The doctrine 

of unenumerated personal rights provides meaningful protection to the rights to 

autonomy, bodily integrity and privacy and to the right to freedom from torture and 

from inhuman and degrading treatment and punishment.

At statute, the Mental Health Act 2001 provides for human rights oriented system of 

compulsory admission, detention and treatment in the mental health context. In 

respect of the definitions of a mental disorder and in the grounds for admission to a 

mental hospital and for detention the Irish provisions have been shown to be less 

intrusive on the right to liberty of patients than the comparable provisions under the 

Mental Health Act 2007 in England. The provision for automatic reviews of 

admission and renewal orders and the availability of appeals from the decisions of the 

Mental Health Review Tribunals, to the Circuit Court on a point of law or to the High 

Court in judicial review, is a significant improvement on the previous regime under 

the Mental Treatment Act 1945. The review mechanisms provide effective and vital 

protection for the right to fair procedures.

M eadows v Minister fo r  Justice Equality and Law Reform  [2009] lESC 3.
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However, shortcomings are still evident in respect o f a number of issues. The 

paternalist philosophy adopted by the judiciary in the interpretation o f the MHA 2001 

is not in keeping with the human rights philosophy that the Act is intended to 

promote. The paternalist interpretive approach is utilised as a brake on the exercise by 

mental health patients o f their rights to liberty and to autonomy in particular where 

the exercise o f those rights would run contrary to their treating psychiatrist’s views o f 

their needs. In some instances this deferential model o f interpretation minimises 

rather than maximises the ability o f mental health patients to exercise their rights 

under the international human rights frameworks.

The need to introduce new legislation to protect the rights o f people who have 

suffered a loss o f capacity is imperative. A modem capacity regime which adopts a 

functional approach to assessments o f capacity, and which can accommodate people 

suffering from temporary or intermittent losses o f capacity in addition to people who 

have suffered pennanent loss o f capacity would be a significant improvement on the 

existing wardship regime. In tandem with new capacity legislation, recognition o f 

Enduring Powers o f Attorney for medical care and treatment decisions would bolster 

the protection afforded to the rights to dignity, autonomy, bodily integrity and 

privacy.

Linked to the problems with the outdated wardship regime, the law regulating consent 

to mental health treatments is insufficient. The inclusion o f ‘unwillingness’ to give 

consent among the grounds for the compulsory administration o f ECT to an 

involuntary patient who has capacity to consent to treatment is an unacceptable 

invasion o f the rights to dignity, autonomy, bodily integrity and privacy. The 

complete lack o f regulation or safeguards around psychiatric treatment for voluntary 

or compliant incapacitated patients, other than at common law, is a very serious 

omission to protect the same rights. The common law on consent to psychiatric 

treatment is uncertain in Ireland, and guidance may only be sought from the 

persuasive English authorities and on the Irish cases dealing with deprivations o f 

liberty and the right to privacy in the mental health context. In the Irish cases the 

predominance o f the paternalist approach to issues in this area makes the adoption of 

a more expansive human rights approach to consent to mental health treatment 

unlikely.
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The definition o f a mental disorder used in the MHA 2001, while considered by many 

commentators to be more human rights friendly than the comparative English 

provision, has also been criticised for its inclusion o f people with intellectual 

disabilities within its remit. The inclusion o f these people within the compulsory 

mental health regime without an explicit requirement that they be suffering from a 

mental illness in addition to an intellectual disability is an unjustifiable encroachment 

on their rights to liberty and to autonomy.

Finally, the lack o f an enforceable right to access health care has been controversial. 

However, the degree o f ‘value added’ by the recognition o f this type o f rights claim 

remains questionable. In South African constitutional law, where this type o f right has 

been made justiciable before the courts, this has not resulted in the granting o f orders 

specifying the provision o f particular treatments or therapy to individual patients.

In the Conclusion, next, the author’s recommendations for refomis that could be 

introduced into Irish mental health law in order to maximise its compliance with the 

intemadonal human rights nonns are presented. These proposals for refonns are 

borne out o f the conclusions drawn in this Chapter in respect o f the degree to which 

Irish law succeeds in meeting the standards established by the international human 

rights framework in the area o f mental health. The recommendation that capacity 

legislation be introduced, and the need for a change o f approach on the bench from a 

paternalist to a human rights oriented interpretation o f mental health law, are 

suggestions that have been made by other authors in the context o f reviews that have 

focussed on compliance with the ECHR, or on the concept o f paternalism as a legal 

doctrine, or on the ideal o f autonomy. The remaining recommendations are unique

See  D onnelly , Mary, “From A utonom y to Dignity: Treatment for Mental Disorders and the Focus 
for Patient R ights” (2008) 26 L aw  in Context 31', D onnelly , Mary, “L egislating for Incapacity: 
D evelop ing a R ights-Based Framework” (2008) 30 D ublin  U niversity  L aw  Journal 395; D onnelly, 
Mary, “The Right o f  A utonom y in Irish Law ” (2008) 14 (2 ) M edico-L ega l Journal o f  Ire lan d  34; 
D onnelly, Mary, “Treatment for M ental Disorders and Protection o f  Patients’ R ights”, M ental H ealth  
a n d  Human R ights Seminar, C entre f o r  C rim inal Justice an d  Hum an Rights, L aw  Faculty, U niversity  
C ollege  C ork, 25*  October 2007; Murray, Claire, “R einforcing Paternalism within Irish Mental Health 
Law -  Contrasting the D ecisions in E H  v St. Vincent's H osp ita l an d  O thers and SM  v The M ental 
H ealth  C om m ission an d  O thers” (2010) 32 D ublin  U niversity  L aw  Journal 273; Murray, Claire, 
“Safeguarding the Right to Liberty o f  Incapable Compliant Patients with a Mental Disorder in Ireland” 
(2007) 29 D ublin  U niversity L aw  Journal 279; K eys, Mary “C hallenging the Lawfulness o f  Psychiatric 
Detention under Habeas Corpus in Ireland” (2002) 24 D ublin  U n iversity L aw  Journal 26; K eys, Mary,
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to this work, and to the author’s knowledge have not been made in the academic 

literature on Irish mental health law to date.

“Issues for the New Mental Health Act” (1997) 3 M edico-Legal Journal o f  Ireland  97; Keys, Mary, 
“Capacity -  Whose Decision is it Anyway?” Law and Mental Health Conference, Law Faculty, 
National University o f  Ireland Galway 17* November 2007.
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Conclusion: Recommendations

Having mapped out the mental health law regime in Ireland in Chapter 1, and the 

‘mental health rights’ that exist at the level of the international human rights 

framework and in the Irish constitutional human rights framework in Chapters 2 and 

3, together with a comparative analysis in Chapter 4, Chapter 5 provided an audit of 

the state of Irish mental health law. The protections provided for ‘mental health 

rights’ as defined by the international human rights standards in the Irish 

constitutional, statutory, and common law provisions in the area of mental health 

were evaluated.

i. Positive findings from the audit of Irish mental health law

In many respects, Irish mental health law is doing a good job of meeting the standards 

set at the international human rights level. In respect of the seven categories of 

‘mental health rights’ claims that were put forward for assessment in this work, there 

are aspects of Irish law of which we can be proud in respect of each of them:

1. The right to dignity is protected in the Preamble to the Constitution and is 

referenced in numerous cases on the right to life, autonomy, bodily 

integrity, and privacy. It is also given explicit statutory protection in the 

Mental Health Act 2001 (MHA 2001).

2. The right to liberty is explicitly enumerated as a human right in the 

Constitution and is accompanied by a right to fair procedures and to bring 

a habeas corpus challenge to an unlawful detention. The grounds for a 

deprivation of liberty under the mental health law are set out in exacting 

detail in the MHA 2001, and an automatic and independent review tribunal 

mechanism operates to review decisions to compulsorily admit, detain and 

treat people under the mental health laws. The decisions of these review
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tribunals are subject to scrutiny by the High Court in judicial review 

proceedings.

3. The rights to autonomy, bodily integrity and privacy, and the right to 

freedom from torture and from inhuman and degrading treatment and 

punishment are protected as unenumerated personal rights under the 

Constitution, and feature prominently in many landmark decisions o f the 

Supreme Court on the right to life and on medical treatment. The MHA 

2001 contains a presumption o f capacity to consent to treatment, and 

detailed provisions on the administration o f psychiatric treatments to 

patients who lack the capacity to give consent.

4. The constitutional protection o f right to substantive equality is bolstered 

by extensive employment law and disability law regimes that provide for 

reasonable accommodation o f difference in order to maximise the 

participation in society of people with disabilities, including mental health 

disabilities.

5. In respect o f affirmative rights, the unique Directive Principles o f Social 

Policy in the Irish Constitution pledge support to the infirm and protection 

for the ‘strength and health o f workers’, and the right to free primary 

education until the age o f 18 is explicitly enumerated as a protected and 

justiciable constitutional right. The State provides a comprehensive and 

high quality system o f universal health care which is free o f charge and 

available to all persons in need o f its services. Finally, the MHA 2001 

predicates the deprivation o f liberty provisions on a ‘treatability 

requirem ent’ that mandates the provision of treatment aimed at the 

alleviation o f mental disorder or the amelioration o f its symptoms in order 

to justify any involuntary admission, detention, or treatment.
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ii. Shor tcomings  fo und  in t h e  aud i t  of Irish m en ta l  hea l th  law

However, a number o f areas o f concern also remain. The shortcomings in Irish mental 

health law ’s compliance with the international ‘mental health rights’ standards could 

be said to cluster around five areas;

1. The continued use by the judiciary o f the outmoded paternalist philosophy in 

the interpretation o f the new human rights based mental health regime.

2. The need to introduce capacity legislation to refonn the definition o f a mental 

disorder to safeguard against inappropriate admissions in both the voluntary 

and involuntary categories o f mental health patient and to provide for a 

modem guardianship regime and the recognition o f Enduring Powers of 

Attorney in respect o f health care and treatment decisions.

3. The need to reform the provisions in the MHA 2001 in respect o f the 

involuntary administration o f psychiatric treatment, most particularly in the 

area o f electro-convulsive therapy (ECT);

4. The expansion o f monitoring and review mechanisms, in the forai o f the 

extension o f the remit o f the Mental Health Commission to include a statutory 

entitlement to receipt o f reports on the admission and treatment o f voluntary 

and compliant incapacitated patients.

5. The expansion o f the judicial review test o f reasonableness applied to the 

decisions o f State bodies to increase the degree o f scrutiny applied to the 

formulation and management o f policies pertaining to mental health care.

Proposals for re fo m s that could be introduced to address each o f these issues are 

presented here, once again taking each o f the ‘mental health claims’ in sequence.
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iii. Recom m endations: Dignity, Liberty and Fair Procedures

It is submitted that the adoption of a human rights approach in these cases would 

require the judiciary to look at the s 4(3) enjoinder in a different way. It would require 

courts to look at the legitimacy of an alleged infringement of dignity from a 

perspective of maximising dignity, bodily integrity, privacy and autonomy. To do this 

would bolster the protections provided in the MHA 2001 around deprivations of 

liberty and consent to treatment and increase the degree of Ireland’s compliance with 

the international human rights standards not just in respect of dignity, but also in 

respect of the core human rights to liberty and autonomy.

Three proposals for reforms to Irish law are suggested to improve the degree to which 

Irish mental health law complies with the requirements of the international human 

rights framework in respect o f the right to liberty.

First, the adoption of a human rights approach to the interpretation of the MHA 2001 

in preference to the paternalist approach that is currently favoured would require a 

more searching scrutiny of the legitimacy of deprivations of liberty under the Act, 

most particularly in respect o f compliant incapacitated patients. This would be a first 

step in bringing Irish law closer to the standards adopted by the ECtHR in HL v 

United Kingdom.

Second, the introduction of a modem guardianship regime based on a functional 

approach to capacity rather than a status approach, and providing for a guardianship 

system in replacement of the current wardship regime, would regularise the position 

at statute of compliant incapacitated patients. In this regard the recommendations of 

the Irish Human Rights Commission in respect of the need to require an assessment of 

capacity at the point of voluntary admission to a mental hospital, and to protect 

patients who may fall into the ‘compliant incapacitated patient’ category, should be 

adopted.'

' Irish Human Rights Commission, Policy P aper concerning the Definition o f  a “voluntary patien t ” 
under s.2 o f  the Mental Health Act 2001 (Dublin; Irish Human Rights Commission, February 2010) at 
29-30.
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Finally, the role o f the Mental Health Commission and the Inspector o f Mental Health 

Services to include a strengthened supervisory function in respect o f the admission 

and ‘detention’ o f voluntary and compliant incapacitated patients in addition to 

involuntary patients could be expanded. It was noted at § 4.2.2 above that the South 

African Mental Health Care Act 2002 provides a mechanism whereby periodic 

reviews o f all patients’ detentions and treatment must be submitted to the Mental 

Health Review Board in the fomi o f an annual report.^ In Ireland the Mental Health 

Commission’s inspection and review processes are curtailed in their application to 

voluntary patients, despite calls from the Commission for the extension o f its remit in 

order to be able to provide additional protection to these patients (and in particular to 

compliant incapacitated patients present in mental hospitals on an ostensibly 

voluntary basis) in addition to involuntary patients.^

Under the present position the Inspector o f Mental Health Services has a general 

power to review the quality o f services provided to all persons receiving care in 

mental hospitals, and to do so may inspect any reports or request information in 

respect o f any patient, irrespective o f their status. The deployment o f the full review 

mechanisms o f the Mental Heath Tribunals’ reviews o f admission and renewal orders 

and o f treatment to voluntary patients would be an unnecessary and cumbersome step, 

and would run counter to the therapeutic benefits o f the voluntary receipt o f mental 

health care. However, it is submitted that the introduction o f a reporting obligation 

whereby mental hospitals provided to the Inspector o f Mental Health Services a 

review o f the status and treatments administered to each voluntary patient on an 

annual basis would represent a significant improvement in the protections afforded to 

compliant incapacitated patients in particular. This refonn could be introduced in the 

context o f the reform o f the wardship procedures and alongside the introduction of 

guardianship mechanisms in the proposed capacity legislation.

 ̂Mental Health Care Act 2002 (South Africa), ss 34 and 37.
 ̂See  K eys, M ., M ental H ealth  A ct 2001  (Dublin: Round Hall Sw eet & M axw ell, 2002), 50.

329



iv. Recommendations:  Autonomy, Privacy and Bodily Integrity, and 

Freedom from Inhuman and Degrading Trea tm ent  and Punishment

The problems o f the mental health law regime under the MHA 2001 and at common 

law in respect o f the protection o f patients’ rights to autonomy, privacy and bodily 

integrity, and to freedom from torture and inhuman and degrading treatment and 

punishment, could be addressed by (a) the adoption o f a human rights based approach 

to the interpretation o f the regime by the courts; and (b) the expansion o f the role o f 

the Mental Health Commission and the Inspector o f Mental Health Services to 

include a greater supervisory function in respect o f the administration o f psychiatric 

treatments to voluntary and compliant incapacitated patients in addition to involuntary 

patients, in the context o f refonn o f the law on capacity.

The problems endemic in the common law on consent to treatment are described in 

great detail above. There is no Irish case law directly on the question o f a voluntary 

mental patient’s capacity to refuse mental health treatments recommended by his 

treating psychiatrist, however, the prevailing judicial preference for the paternalist 

approach to mental health questions would suggest that in the event that a challenge 

was brought before the courts an expansive and human rights based interpretation of 

the persuasive English authorities on this issue would be unlikely. The prevalence o f 

the paternalist approach to the question o f a mental health patient’s capacity to give or 

to refuse consent to a particular treatment does not accord with the reality that the 

majority o f mental patients do in fact have capacity to make these decisions."^

The adoption o f a human rights approach to these questions would require the 

judiciary to favour more strongly a flinctional approach to capacity that did not defer 

to the treating psychiatrist’s view o f the necessity o f a particular treatment but rather 

engaged in a more meaningful manner with the patient’s ability to consent and with 

the reasons for the patient’s decision to refuse the treatment.

 ̂See Appelbaum, Paul S., and Grisso, Thomas “The MacArthur Treatment Competence Study. 1 
Mental Illness and competence to consent to treatment” (1995) 19 (2) Law and Human Behaviour 105- 
126.
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The role o f the Mental Health Commission and the Inspector o f Mental Health 

Services to include a supervisory function in respect o f the admission and ‘detention’ 

o f voluntary and compliant incapacitated patients in addition to involuntary patients 

could be expanded. It has already been noted at § 5.2.5 that the introduction o f an 

automatic reporting mechanism whereby an annual review o f the admission status and 

any capacity concerns in respect o f voluntary and particularly compliant incapacitated 

patients would be provided to the Inspector o f Mental Health Services as part o f the 

annual review o f the standards o f care provided in mental hospitals.

The introduction o f a reporting obligation whereby mental hospitals provided to the 

Inspector o f Mental Health Services a review o f the status and treatments 

administered to each voluntary patient on an annual basis would represent a 

significant improvement in the protections afforded to compliant incapacitated 

patients in particular. A reporting obligation o f this nature would provide substantial 

protection for voluntary patients’ rights to autonomy, bodily integrity and privacy, 

and to freedom from torture and inhuman and degrading treatment or punishment, 

without imposing an administrative burden o f the magnitude o f the roll-out o f review 

tribunals, or endangering the therapeutic benefits o f the provision o f treatment on a 

voluntary basis.

As was noted at § 5.2.5 above, it is submitted that this refomi could be introduced in 

the context o f the reform o f the wardship procedures and alongside the introduction o f 

guardianship mechanisms in the proposed capacity legislation.

V.  Recommendations:  Equality

The constitutional status enjoyed by the right to equality and the significant legislative 

enactments in recent years seeking to promote equality and inclusion in society for 

people with disabilities are positive aspects o f Ireland’s equality framework in terms 

of its assessment against the standards established by the international human rights 

framework.
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However, as has been noted, the constitutional and legislative provisions on equality 

are limited in their scope and constricted in their interpretation by the narrow 

construction o f equality adopted by the courts to date, most particularly in the context 

o f the disparity in the protections afforded the three categories o f (a) voluntary; (b) 

compliant incapacitated; and (c) involuntary patients the shortcomings o f the equality 

provisions is very clear.

The disability and employment legislation protections in respect o f  non

discrimination would have no purchase in these situations, and the jurisprudence on 

Article 40.1 could rationalise the difference in treatment on the basis of, for example, 

medical diagnosis or temporary fluctuations in capacity that make the patient 

unsuitable for admission as an involuntary patient. In this respect the introduction o f 

the proposed new capacity and guardianship regime would have the potential to result 

in significant improvements in terms o f the equal treatment o f different groups of 

mental health patients.

vi. R ec om m enda t ions :  Affirmative Claims

The arguments for and against the recognition o f socio-economic rights has been a 

question o f extreme controversy before the Irish courts. With the Supreme Court 

decisions in the right to education cases in the 1990s the non-justiciability o f  the right 

to education beyond the age o f 18, and o f the principles contained in the Directive 

Principles o f Social Policy portion o f the Constitution is now beyond question.

Whyte has suggested that the only means o f bringing socio-economic rights before 

the courts now would be to hold a referendum to amend the Constitution to give effect 

to the Directive Principles o f Social Policy, or to introduce new wording providing for 

justiciable socio-economic rights.^ This would certainly achieve the effect o f making 

a right to health care justiciable, but it would be a significant undertaking to secure 

the requisite political appetite for such a proposal, or to mobilise public sentiment to 

favour the referendum.

 ̂ W hyte, Gerard, S ocia l Inclusion an d  the L ega l System : P u blic  In terest L aw  in Ire lan d  (Dublin:
Institute o f  Public Administration, 2001), 55.
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Furthermore, the utihty of such an approach may be questionable. An account is given 

in § 4.2.1 above of the jurisprudence of the South African Constitutional Court on the 

constitutional right to health that is provided for in Section 27 of Chapter 2 of the 

South African Constitution^ that is to be achieved through progressive realisation.^ 

The cases on Section 27 have interpreted the right as entitling applicants to expect
Q

that the State in its allocation of health care resources will act ‘reasonably’, which in 

essence amounts to a test that one commentator refers to as a “review of the 

reasonableness of government policy and implementation.”^

It is submitted that the utilisation of this ‘reasonableness review of government policy 

and implementation’ may provide a mechanism to litigants in Ireland to articulate 

health care claims that do not fall foul of the Supreme Court decisions in the Sinnott, 

T.D.; O ’D; and NWHB v HW  & CW  cases. A description of the unsuccessful 

arguments put forward by the applicants in those cases -  which were founded on 

either the non-justiciable Directive Principles of Social Policy, or on the existence of 

an as yet unrecognised unenumerated right to health care or to education beyond the 

age of 18 -  was provided at § 3.10 above.

A different approach, inspired by the South African constitutional jurisprudence, 

could seek to judicially review the reasonableness of the decisions of the Department 

of Health, the Health Service Executive, or even the Mental Health Commission in 

the establishment of health care policy and in its implementation. In Meadows v 

Minister fo r  Justice Equality and Law Reform the Supreme Court held that in judicial 

review proceedings where the decision is of a nature that affects constitutional or 

ECHR rights, the court’s analysis of the reasonableness of the decision must include

* Constitution o f the Republic o f  South Africa 1996, Chapter 2: Bill o f  Rights, s 27.
’ Constitution o f the Republic o f  South Africa 1996, Chapter 2: Bill o f  Rights, s 27(2).
* Soobramoney v M inister o f  Health (Kwa-Zulu Natal) (CCT32/97) [1997] ZACC 17; 1998 (1) SA 765 
(CC); 1997 (12) BCLR 1696 (27 November 1997)
<http://www.saflii.org/za/cases/ZACC/1997/17.html> accessed 10 January 2011; Grootboom and  
Others v Government o f  the Republic o f  South Africa and Others (CCT38/00) [2000] ZACC 14 (21 
September 2000), <http://www.saflii.org/za/cases/ZACC/2000/14.html> accessed 10 January 2011; 
and Minister o f  Health v Treatment Action Campaign {No. 1) (CCT9/02) [2002] ZACC 16; 2002 (5)
SA 703; 2002 (10) BCLR 1075 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/2002/16.html> 
accessed 10 January 2011 and (No 2) (CCT8/02) [2002] ZACC 15; 2002 (5) SA 721; 2002 (10) BCLR 
1033 (5 July 2002) <http://www.saflii.org/za/cases/ZACC/2002/15.html> accessed 10 January 2011.
® Klug, Heinz, The Constitution o f  South Africa: A Contextual Analysis (Portland, Oregon: Hart 
Publishing, 2010), 140.
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an assessment of the proportionality of the decision in light of the human rights 

restrictions it may occasion.

A successful claim utilising this blended ‘reasonableness and human rights 

proportionality’ approach would not secure the elusive orders of mandamus from the 

courts requiring the provision of a specific medication, treatment or therapy to an 

individual person. Within its grasp, however, in the context of mental health context, 

might be a declaration that the manner in which a particular policy was formulated 

did not pay sufficient cognisance to the human rights of the applicant particularly and 

to a particular group of mental health patients more generally, and an order of 

mandamus requiring the respondent body to reassess the policy in place and 

reformulate it in a manner that more effectively protects the human rights of the 

applicant.

It must be noted however, that even if a litigant could persuade a court to monitor the 

reasonableness of an affirmative claim to mental health services in this fashion, this 

mechanism would not be a solution to all of the shortcomings of the current mental 

health law regime. Claims that would argue for the expansion of the consent to 

treatment protections under the MHA 2001, for example, or for the introduction of 

new capacity legislation, would not come under the umbrella of this type of 

application. In one context in particular, however, it may provide significant value 

added to mental health patients. The State has since the mid 1960s proclaimed a 

policy of transitioning the provision of mental health services from the current 

institutional model over to a community-based approach, but progress in achieving 

this goal has stalled.”  The potential might exist for a mental health patient to argue 

that the decisions made by the health care bodies of the State in the conception and 

implementation of the successive mental health care policies could be characterised as 

unreasonable in that their impact on, for example, his right to receive treatment in the 

least restrictive setting necessary (as identified in the ECHR jurisprudence on the

Meadows v Minister fo r  Justice Equality and Law Reform  [2009] lESC 3.
" See for example the Commission o f  Inquiry into Mental Illness 1966 (Dublin: The Stationery Office, 
1966); Department o f  Health, The Psychiatric Services — Planning For The Future (Dublin: The 
Stationery Office, 1984); Department o f Health, Shaping A Healthier Future: A Strategy fo r  Effective 
Healthcare in the 1990s (Dublin: The Stationery Office, 1987) and Department o f  Health, Equality and  
Fairness: A Health System fo r  You (Dublin: The Stationery Office, 2001).
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right to liberty'^) is disproportionate to the aims o f the decision (in particular given 

that international experience has demonstrated that the provision o f mental health care 

in the community is more efficient and less o f a burden on the public purse

Conclusion

The results o f this ‘human rights audit’ o f Ireland’s new mental health law regime 

may be said to be mixed. On the one hand the constitutional, statutory and legislative 

protections afforded to the rights to dignity, autonomy, bodily integrity, privacy, and 

freedom from torture and from inhuman and degrading treatment and punishment are 

o f a high standard. The same could not be said o f the protections o f the rights to 

equality, and to an affmnative claims to access to mental health services (albeit the 

‘value added’ o f the latter type o f rights claims has been questioned).

In a number o f areas, however, significant problems persist which prevent Irish 

mental health law from achieving its lofty goal o f matching the international human 

rights standards in mental health. These problems cluster around the prevailing 

paternalist approach to the interpretation o f mental health law; the lack o f a modem 

scheme for the assessment o f capacity and the protection o f people who have suffered 

a loss o f capacity; the questionability o f the inclusion o f intellectual disability and 

dementia as grounds in and o f themselves for involuntary admission to a mental 

hospital; and the failure to extend the protections around consent to treatment to all 

mental health patients.

Suggestions have been provided above for the adoption o f measures that could 

address these shortcomings, most important o f which is the urgent need to adopt new 

capacity legislation to reform the wardship jurisdiction, close the ‘Boumewood gap’, 

and extend the protections around consent to treatment to a broader swathe o f mental

See for exam ple A erts v Belgium  (1998) A pplication N o. 25257 /94 , (1998) 29 EHRR 50;
W interw erp v N etherlands  (1979) Application N o. 6301 /73 , [1979] 2 EHRR 387; and Johnson v U nited  
K ingdom  (1997) Application N o. 22520/93 , (1997) 27 EHRR 296.

See  Browne, Gina, Roberts, Jacqueline, Gafni, Amiram, W eir, Robin, Watt, Susan, and Byrne, 
Carolyn, “M ore effective and less expensive: lessons from five studies exam ining com m unity  
approaches to care” (1995) 34 H ealth  P o licy  95 and O ’Shea, Eamonn, Gannon, Brenda, K ennelly, 
Brendan “Eliciting preferences for resource allocation in mental health care in Ireland” (2008) 88 (2-3) 
H ealth  P o licy  359.
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health patients. The possibility o f adopting a more expansive approach to the judicial 

review o f decisions on the fonnulation and administration o f policies in the area o f 

mental health services was also suggested as a means to compel that decision-makers 

in this area accord more significance to the human rights o f mental health patients in 

the fonnulation and administration o f mental health policies.

The adoption o f these reforms, it is submitted, would result in substantial benefits to 

mental health service users in Ireland, would greatly improve the protection o f the 

human rights o f mental health patients, and would finally enable Irish mental health 

law to achieve that lofty goal o f compliance with the international human rights 

standards on mental health.
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