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Su m m a r y

This PhD thesis addresses the question w hether the operation of the Irish superior 

courts in constitutionally reviewing political processes -  with the power to strike them  

down -  is a valuable institution that is compatible w ith democracy. This question is 

answered "yes" with the proviso that the role should be performed in a restrained 

manner. These claims are based on an account of democracy that says that democracy, 

as a system of governm ent, ought to  be recognised as pluralist in its justification, non- 

essentialist in its nature (subject to  certain minimum conditions being present for a 

plausible claim to  be democratic), and subject to evaluation by reference to an 

expansive range of consequences. This understanding of democracy recommends that 

the precise shape of the institutions and processes of democracy should themselves be 

worked out via democratic means. However, given that the shape of democracy will be 

recognised as not set in stone or im m utable, there is a continuing danger of decay: 

democratic voting might lead to the degradation of democracy or elected leaders might 

seek to insulate their position from  healthy political competition. Thus, there is space 

within normative democratic theory fo rjudges to protect democracy by intervening to  

strike down or declare impermissible certain measures or practices that are endangering 

democracy. The courts' work in this area should be restrained; the courts should see 

their role as subsidiary to the primary role for democratic process innovation belonging 

to elected officials. This thesis engages with academic debate about the legitimacy of 

judicial review in the sense of courts being em powered to strike down democratically 

enacted legislation. It is argued that the strongest case against judicial review does not 

defeat the above argument that the courts can overall help protect democracy via 

review of its processes. The thesis examines the electoral and referendum cases of the 

Irish High and Supreme Courts under the Constitution of Ireland. It is claimed that the  

courts have rightly embraced a power to conduct searching review of political processes. 

Although criticism of the courts' work arises at numerous points, the overall experience 

is one that shows that they have not excessively hindered the democratic working out of 

the shape of democratic governm ent. The Irish experience does not show compelling 

reason to re-think, as a m atter of constitutional design, the central claim that judicial 

review of political processes is a valuable institution in a democracy. Finally, partly 

because the shape of democracy is contested and evolving, there are not readily 

available precise instructions for the court to  perform its role in protecting democracy. 

However, a num ber of principles can help guide the courts. These principles include 

judicial independence, minimalism, sensitivity to democratic structures as well as rights, 

and appreciation that the court's role is to  protect democracy, not perfect it.



’Jvy? '**- '*̂1, 
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Judicial review o f political processes





Introduction

The subject matter

Am ong the most controversial decisions of the  Irish superior courts are those of 

the  1960s and subsequent decades w here  dem ocratically enacted legislation was 

held to  be capable of being struck down by reference to  so-called unenum erated  

constitutional rights.^ As these rights w ere not identified or described in the  

Constitution's text, it fell to  judges to  decide th e ir existence and articulate the ir 

content. The courts' experience w ith unenum erated rights was said to  em body  

judicial activism; com m entators and the  judges themselves came in tim e to  have 

a jaundiced view  of the turn  to  unenum erated rights.^ The practice of identifying  

new  rights has seemingly halted and the Suprem e Court has adopted a firm  

stance against the judicial enforcem ent of socio-economic rights in the absence 

of a clear textual m andate in the Constitution.^ Concerns about judicial activism  

relate to  the lack of institutional com petence of the courts to  make judgm ents on 

m atters of public policy and the undem ocratic nature of unelected and not 

popularly accountable judges making political decisions or imposing the ir  

political philosophy or m orality. It is fair to  say th a t for some tim e the courts and 

com m entators have been alive to  the dangers of judicial activism in this sense. 

Yet in 1995 the Supreme Court in M cKenna v An Taoiseach (No i f  effectively  

ended a long lasting practice of the G overnm ent spending public money  

advertising a "yes" vote in the lead up to  a constitutional am endm ent 

referendum . The Court did this in the  absence of any express or even implicit 

prohibition of such G overnm ent spending in the  Constitution's text. The 

M cKenna  Court, by a four-one m ajority, reversed the High Court^ and did w hat 

Suprem e Court judges had previously said the  Court should not do, namely,

‘ Ryan v Attorney General [1965] IR 294 and McGee v Attorney General [1974] IR 284 are 
landmark cases.
 ̂Gerard Hogan, "Unenumerated Personal Rights: Ryan's Case Re-evaluated" (1990-1992) 25-27 

Irish Jurist 95. See Oran Doyle, Constitutional Law: Text, Cases, and Materials (Clarus Press 2008), 
at chapter 4.
^ O' T v B  [1998] 2 IR 321 and TD i/ Minister fo r Education [2001] 4 IR 259.
 ̂McKenna v An Taoiseach (No 2) [1995] 2 IR 10.
 ̂Costello J in McKenna vAn Taoiseach (No 1} [1995] 2 IR 1 and Keane J's High Court judgment in 

McKenna vAn Taoiseach (No 2) [1995] 2 IR 10.
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intervene in the  constitutional referendum  process.® Scholarly legal w riting, even 

from  writers clearly concerned about excessive judicial activism, praised the  

Court's intervention in McKenna.^ Although opinion has since changed about the  

m erit o f the M cKenna  judgm ent -  specifically, the current critical assessment of 

how it constrains political debate in the run up to  a referendum® -  it remains th a t  

the judicial intervention per se is considered acceptable. Recently in Doherty v 

Ireland^  the High Court identified a constitutional requirem ent th a t casual 

vacancies in Dail Eireann, the low er house of parliam ent, be filled expeditiously  

via by-election. The textual basis in Article 16, which deals w ith the Dail Eireann's 

composition and elections, for such a constitutional requirem ent was tenuous at 

best. On foo t of this perceived constitutional requirem ent, the  High Court 

in terpreted the  statutory provision specifying the process for causing a by- 

election to  be held as including an expedition requirem ent. This was done 

despite the words of the  statute seemingly indicating otherw ise.

It is doubtful w h e th er the McKenna  and Doherty  decisions w ere com pelled as a 

m atter of Irish constitutional law. Yet the reception of these cases does not 

reflect such doubt. It seems that judicial activism or intervention is much more  

acceptable, and m ore readily w elcom ed, in referendum  and electoral processes 

com pared to  other areas. A dem ocratic concern arises generally about the courts 

intervening on questions tha t have been, or ought to be, decided by dem ocratic  

organs of governm ent, but when the courts are intervening to  protect or police 

or enforce those dem ocratic processes, the dem ocratic objection is superseded.

 ̂M cC arthy J in Slattery v An Taoiseach [1993] 1 IR 286, at 304 said, "it would be tota lly  w rong if 
the courts w e re  to  Intervene in a process authorized by the Constitution."
’  Bairbre O 'N eill, "The Referendum  Process in Ireland" (2000) 35 Ir Jur 305, at 343-344: "the  

M cKenna (No 2 ) and Coughlan  cases cannot but inspire confidence. Taken together, they  

represent a w elcom e departure  from  the dogged non-interventionism  of earlier cases. M ore  

im portan tly , they  indicate an em erging understanding of the im portan t dem ocratic principles 

underpinning the  referendum  device." And see David Gwynn M organ, A Judgm ent Too Far? 

Judicial Activism and the Constitution  (Cork University Press 2001), a t 5, speaking of M cKenna  and 

Coughlan: "Anyone w ho supports a fair referendum  process would have to see these cases as 

bringing an im provem ent."
® Gavin B arrett, "Building a Swiss Chalet in an Irish Legal Landscape? Referendum s on European 

Union Treaties  In Ireland and the  Impact o f Suprem e Court Jurisprudence" (2009) 5 European  

Constitutional Law Review  32.
® [2010] IE H C 369.
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SO it seems. This is puzzling because for unelected judges to  shape the contours 

of the  political system is, on the face o f it, undem ocratic. Thus arises the  

question this thesis addresses: Can the operation o f the Irish courts in 

constitutionally reviewing political processes, w ith the p o w er to strike down such 

processes, be Justified as a valuable institution th a t is com patible with  

democracy?

This thesis examines the practice of judicial review  of the processes of 

dem ocratic governm ent. Judicial review  here means w hat is often called 

constitutional review. It is a court review  of legislation and governm ental action 

for com patibility w ith  constitutional norms and includes the  pow er to  effectively  

strike down or invalidate the  laws and decisions th a t are under review . The title  

of the  thesis there fo re  does not relate to  judicial review  in the  sense of court 

review  of adm inistrative action by reference to  principles of natural justice. The 

subject of judicial review  -  the  processes o f dem ocratic governm ent -  concern 

the  laws constituting political processes and governm ental action relating to  

these processes as distinct from  factual disputes on w h eth er legally prescribed 

political processes have been properly follow ed in practice. Furtherm ore, the  

focus is on the processes of elections to  the legislative assembly and the  

referendum  process as the main and most im portant processes in the  dem ocratic  

political system tha t this thesis will exam ine. That system is the  present 

constitutional dem ocracy of the Republic of Ireland. Ireland represents a 

reasonably m ature and settled dem ocracy, classified as a full dem ocracy, and 

ranking 12̂ *̂  in the world , in the  Economist Intelligence Unit's 2011  Democracy  

lndex.^° Ireland has a well-established institution of judicial review  under a 20^  ̂

century w ritten  constitution. As well as using Ireland to  explore and illustrate the  

argum ent of this thesis, the exam ination of the  experience of the Irish superior 

courts' interaction w ith  electoral and referendum  questions is, in itself, intended  

to  contribute to  the existing academic analysis of Irish constitutional law.

Ireland ranked ahead o f the United Kingdom (18'^) and the United States (19'^). W h ite  Paper of 
the  Economist M agazine, The Dem ocracy Index 2011: Dem ocracy under stress 
h ttp ://w w w .e iu .e o m //p u b lic /to p ic a l report.aspx?cam palgnid=Dem ocracvlndex2011 (Visited 7
M arch 2012).
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The argument

This PhD thesis is a defence of a restrained role for courts in reviewing the  

processes of dem ocratic governance. I claim that,

i. courts should have the  pow er to  review  (and strike down) political 

processes, and,

ii. courts should exercise this power in a restrained manner.

The first claim is in opposition to  the claims of theorists such as Jeremy W aldron  

w ho would see no place for such a pow er fo r judges in a democracy. The second 

claim is in opposition to  the view, taken by Ronald Dworkin, and others, tha t 

recom m ends a quite active role for the courts in perform ing a general judicial 

review  function. Applying these claims to  the Irish constitutional experience since 

1937, I answer the  research question set out above with a yes, tha t is, the Irish 

judicial pow er to  strike down dem ocratic processes can be justified as a valuable  

institution tha t is com patible w ith  dem ocracy and I evaluate the Irish courts' 

perform ance in this role. I gather together some guiding principles for the courts 

under the overall recom m endation tha t judges should see the ir role as one of 

protecting dem ocracy rather than one of perfecting democracy.

The argum ents grounding the above claims in outline form  are as follows. The 

initial driving force of these argum ents is a bundle of claims about the nature of 

dem ocracy. I claim th a t dem ocracy is not a basic good because its w orth  is not 

self-evident. Rather, a dem ocratic form  of governm ent is a good thing to  have 

because it serves or prom otes political-m oral values and because its operation  

instantiates political-m oral values. None o f the  candidate core values of 

liberalism manage to  generate, on the ir own, a requirem ent for dem ocratic  

governm ent. Rather, dem ocracy's justification should be thought of as pluralistic 

and depending on its consequences, broadly understood. Furtherm ore, 

dem ocracy's nature is non-essentialist and is contested. It is contested even 

am ong viewpoints th a t m ight agree on its justification. For instance, tw o
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th eo r is ts  might ag ree  th a t  dem ocracy 's  justification lies in its ins tan tia tion  of 

political equality, ye t  th ey  m ay disagree as to  th e  precise form  of electoral 

sys tem  to  be pu t  in place. There  is co n tes ta tio n  b e tw e e n ,  and  within, 

d em o cracy 's  can d id a te  justifications.

The lesson of th e s e  insights into th e  n a tu re  of dem ocracy , I argue, is th a t  th e  

co n to u rs  of dem o cracy  are  so m eth in g  th a t  need  to  be con tinuously  w orked  ou t  

an d  revised. Thus, ques t ions  ab o u t  w h a t  th e  p rocesses  of g o v e rn m e n t  o u g h t  to  

be -  can th ey  be im proved  in them selves ,  can th ey  a d a p t  to  changing asp ec ts  of 

society  in o rd e r  to  m ake  for a m ore  flourishing dem os,  and  so on -  a re  am o n g  

th e  political q u es t io n s  th a t  face a society aiming to  govern  itself. The 

c ircum stances  of politics u n d oub ted ly  include th e  need  to  w ork  o u t  how  to  ge t 

on with things in th e  face of pers is ten t  d isag reem en t as to  su b s tan tiv e  m atte rs .  

But this n ee d  to  se t t le  on answ ers  am ong  com peting , d isp u ted  op tions  applies to  

t h e  p rocess  as well as th e  su b s tan ce  of governing. D em ocratic  p rocesses  are  

w h a t  w e  use to  se t t le  subs tan tive  political questions. But dem o cra t ic  p rocesses  

have to  se tt le  th e ir  own c o n te n t  as well. They a re  self-defining b ecau se  

d em o cracy  n eed s  laws to  const i tu te  itself and dem ocracy  p ro d u ces  laws. In this 

w ay dem ocra t ic  p rocesses  a re  unavoidably self-reflexive.

Given th e  non-essentia lis t  and  self-reflexive n a tu re  of d em ocracy ,  and  given th a t  

its w o rth  and  sh ap e  always d ep e n d  on how well it is serving values, th e re  is a 

d an g e r  of decay. That is, dem ocracy , in working out its ow n sh ap e ,  m ight change 

itself in ways with th e  result  t h a t  it is no longer recognisably  dem ocratic .  

Dem ocracy is no t im m u n e  from  self-destruction and is particularly vu lnerab le  to  

d eg rad a tio n  w hen  it is u n d ers to o d ,  as it m ust  be, I argue, as non-essentia lis t  in 

n a tu re  and  always answ erab le  to  th e  reality of peop le 's  lives. Historically it has 

h ap p e n e d ,  and  it is qu ite  conceivable, for peop le  to  v o te  fo r  change  to w ard s  

d ic ta torsh ip , o r political leaders  to  effec t change  so as to  insu la te  th e ir  grip on 

po w er  from  dem ocra t ic  challenge. The vulnerability of dem o cracy  poin ts  to  value 

in having constra in ts  on dem ocra tic  decision-making t h a t  will m itigate  th e  

d an g e r  of decay. This is w h e re  judges  as guardians of dem o cracy  -  enforcing
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ground rules about how much the dem ocratic processes can be a ltered and w hat 

practices are com patible w ith those processes -  is w arranted. Hence, there  is 

scope, w ithin the  argum entative space of dem ocratic values, for a judicial pow er 

to  strike down or invalidate dem ocratically enacted measures. This is a pow er 

above and beyond the inescapable pow er tha t judges would have as interpreters  

of law to  decide w hether legal requirem ents relating to  dem ocratic processes 

have been com plied w ith.

if it is accepted, in light of the foregoing considerations, tha t there  is a space for 

judicial review  of dem ocratic processes, the  question then arises w hat sort of 

approach to  this role the courts ought to  take or be em pow ered to  take. The 

com peting justifications point in d ifferent directions in this regard. If the  principal 

or sole m erit of democracy w ere  the ability of dem ocratic decision making to  

deliver true  answers to  difficult political questions, then a highly circumscribed  

role fo r judges, or no role at all, would be perm itted . On the o ther hand, if the  

explanation of democracy's w orth  w ere  to  lie exclusively in its instantiation of 

political equality through citizens enjoying an equal say in governance, then a 

much more searching and w ide-ranging judicial review  -  guided by the  

touchstone of equal political say -  would perhaps be m andated. Endorsing, as I 

do, the idea th a t democracy's justification should be accepted as pluralist rather 

than monistic, and its nature non-essentialist, points against a solution as 

canvassed above such that, for exam ple, democracy's epistemic m erit m ilitates  

against wide-ranging judicial review. Consistent w ith  this acceptance of a 

pluralistic justification for dem ocracy is my suggestion tha t d ifferent conceivable 

arrangem ents in dem ocratic structures should not a priori be ruled out. This 

means th a t at a m om ent of constitutional design the constitutional structure  

should not be such tha t it aims to  entirely set in stone all the contours of 

dem ocracy. Among the contours of dem ocracy is the im portant question 

w h eth er to  have judicial review or not. Some believe a constitutional structure is 

more dem ocratic w ith judicial review, others believe the opposite, and this 

debate is unlikely to  be settled anytim e soon. In these circumstances.



7

constitutional design should avoid entirely foreclosing this question so fa r as it 

can.

I should emphasise that the above position does not endorse any degree of 

relativism as regards claims of political philosophy. Relativism at tim es creeps 

into advocacy of dem ocracy when it is said tha t since we cannot be sure about 

the  answers to  political questions, and no one's answer is b etter than anyone  

else's, we need to  come to  answers by dem ocratic voting procedures. Relativism  

is an unstable position from  which to  make recom m endations generally and it is 

unstable in the  present context because it has no answer to the challenge as to  

w hy the idea to  settle m atters by voting (with roughly equal voting pow er fo r all) 

is a good one or better than other potential procedures. M y position, in contrast, 

is one tha t attem pts a com prom ise betw een com peting visions of the judicial 

role in shaping dem ocratic structures. It does not seek to  doubt th a t there  is a 

right answer to  this question -  there may well be a uniquely excellent position -  

but in the absence of being able to  incontrovertibly identify such an answer, a 

range of possibilities ought to  be kept open in working tow ards such a right 

answer. W e cannot deny, and should not overlook, tha t unelected judges 

overturning the will of an elected legislature is worryingly undem ocratic, but 

equally w e cannot overlook the danger of dem ocracy degrading via legislative 

alterations to  dem ocratic processes.

Outline

Chapter 1 explores the political philosophy of liberalism and the nature of 

dem ocracy as a form  of governm ent. I doubt a simple connection betw een liberal 

values and the  good of democracy; instead I argue for accepting a pluralistic 

justification for democracy. This coheres w ith the contested nature o f dem ocracy  

given tha t com peting accounts of democracy's justification point in d ifferent 

directions as to  the  features and structures th a t ought to  be present in a 

democracy. But dem ocracy is contested beyond this because even w ith in  a single 

justificatory account of democracy -  an account tha t perhaps explains 

dem ocracy's w orth  by reference to  one fundam ental value -  contestation still
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persists. The w arranted  conclusion is to  recognise the  non-essentialist nature of 

democracy.

Chapter 2 provides prelim inary analysis of how law connects w ith  the  values 

associated w ith  liberalism and dem ocracy as identified in Chapter 1. It outlines  

the value of law and the concept of constitutionalism as a m odification of 

dem ocracy. Chapter 2 also examines the judicial role in constitutional change.

Chapter 3 addresses the dem ocratic objection to  judicial review  of legislation in 

constitutional democracies and thus focuses on the  centre of the  tension  

betw een law and dem ocracy tha t was introduced in the  preceding chapters. In 

Chapter 3 I defend a qualified form  of judicial review  from  the dem ocratic  

objection and explain the continued relevance of a m odel o f judicial review  that 

charges the courts w ith protecting the processes of dem ocracy.

Chapter 4 contains an outline of the Irish Constitution's fram ew ork, as set out in 

Articles 16, 46 and 47, for the  constitution of, and conduct o f electoral processes 

for, Dail Eireann as well as the referendum  process. The chapter then provides 

critical analysis of the Irish superior courts' experience in reviewing of political 

processes under these constitutional provisions. The Chapter analyses the  

pertinent cases in chronological order to  provide a picture o f the story of judicial 

review of elections and referendum s in Ireland.

Chapter 5 analyses the Irish courts' inchoate doctrine of political equality. It 

analyses the courts' perform ance in reviewing electoral constituencies schemes 

and it attem pts  to  rationalise the McKenna  judgm ent as the  Suprem e Court 

protecting the structures of democracy, as the Court saw it, ra ther than as a 

vindication of individual rights.

Chapter 6 considers some of the ways in which the courts in Ireland have and 

may avoid reviewing political processes. In this regard the  political question  

doctrine or justiciability question is the focus of analysis.
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Chapter 7 as the final substantive chapter aims to  provide a statem ent of w hat 

the courts' role in reviewing political processes ought to  be. It provides principles 

tha t should guide the orientation of the courts in perform ing this role. M y central 

recom m endation is tha t judges should see them selves as protecting democracy, 

not as perfecting it.

A concluding chapter provides a recap of the thesis. This is followed by a 

bibliography and an appendix th a t arranges the Irish case law by them e and 

includes explanation why certain cases are not w orthy of detailed analysis 

though they ostensibly have relevance to  consideration of electoral or 

referendum  processes.
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Chapter one 

Democracy and value

In t r o d u c t io n

This chapter introduces im portant concepts used in this thesis and identifies the  

philosophical positions underlying the argum ents in the  chapters tha t follow . 

Basic values o f liberalism -  equality, liberty and autonom y -  w/ill be briefly  

explored in Part 1 of this chapter. The questions of w hat dem ocracy is and w hat 

is its justification as a form  of governm ent will be pursued in Part 2 of the  

present chapter.

This thesis provides critical evaluation of the judicial role in the developm ent and 

m aintenance of political processes. Standards by which to  assess the current and 

past practices of the  courts are needed for this evaluation. W e can expect judges 

to  answer questions before them  w here appropriate, to  adjudicate in good faith, 

to  w ork efficiently, and so on. Focusing on the decisions judges make and the  

judgm ents they w rite , we can expect judicial reasoning to  be consistent and non

contradictory, am ong other aspects of sound argum entation. Also needed to  

assess an institutional arrangem ent and perform ance is an understanding of 

value -  w hat is im portant and good? -  and an understanding of w here the  

institution under exam ination fits in a bigger picture of pursuing or embodying  

value. It is beyond the scope of this thesis to  a ttem p t a com prehensive  

exploration o f the  question of value. But some elaboration and partial defence of 

the underlying political and moral philosophy m otivating the evaluation of the  

courts' role is im portant for the  sake of making clear the presuppositions of 

various argum ents. Hence this chapter identifies and fleshes out a form  of 

liberalism, principally enunciated through Joseph Raz's account tha t places 

autonom y at liberalism's core, providing the basic value to  be respected in 

com m unal living. The present chapter also explores the question of w hat 

dem ocracy is, given the centrality of this question to  evaluation of the judicial
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role in a polity aiming to  have dem ocratic political processes. In the second part 

of this chapter, among other things, I will critically analyse conceptions of 

dem ocracy th a t purport to  be purely procedural and there fo re  substantively  

neutral. M y main conclusions as to  the  concept of dem ocracy will be th a t its 

justification should be accepted as pluralistic rather than monistic, and th a t its 

contours and requirem ents are not set in stone but rather are evolving, revisable, 

and sensitive to  local practices and conditions. Democracy is non-essentialist in 

nature and invariably disputed. Recognition of the  pluralistic justification of 

dem ocracy and its non-essential nature, as analysed in the  present chapter, helps 

inform  a view of the proper role for courts in reviewing political processes: there  

is a role for judges in shaping the evolving procedures and institutional 

arrangem ents of dem ocracy while also indicating this role is circumscribed and is 

not about realising some essentialist vision of democracy. W ith  this background 

understanding a more detailed role for the court to  perform  is w orked out in 

Chapters 4-7.

P a r t  I: Lib e r a l is m  a n d  v a l u e

This thesis works w ithin contem porary W estern political and legal philosophy. 

M o re  specifically, but still broadly speaking, it works w ithin the  philosophy of 

liberalism, which, as defined below, is a political philosophy th a t puts the liberty  

and autonom y of individual persons at the  forefron t of concern. The first part of 

this chapter is largely about being clear about w h a t concepts of political 

philosophy, or w hat understandings of them , are being em ployed rather than  

justifying or defending them  all the w ay down. Nonetheless, in w hat follows, 

there  is a degree of interrogation of debates w ithin W estern political philosophy  

and there  is explanation and argum ent as to  why one conception is being 

adopted over another. In particular, in the second part of the  chapter, I seek to  

pursue an exam ination of the  concept of dem ocracy. This understanding of 

dem ocracy is used later in the  thesis w hen assessing the practice of judicial 

review  of political processes. As noted in the Introduction, a central claim in this
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thesis will be th a t since the norm ative concept of dem ocracy is both contested 

and evolving, there  is inherent danger of decay. This is because when significant 

change in the  shape of a dem ocracy is legitim ately open a certain robustness 

against destruction is lost. This points to  a role fo r judges as protectors of 

democracy. Yet the  contestability of dem ocracy as a concept and its 

requirem ents, it will be claimed, is also consistent w ith  a som ewhat restrained  

role for the courts given tha t there  are, in very many instances of dispute or 

doubt as to  the  requirem ents of democracy, no uniquely correct solutions 

incontrovertibly available. Accordingly it is prim arily for the dem ocratic process 

itself to  work out its own shape.

Liberalism can be associated w ith a cluster of principles of political m orality that 

have underpinned historical m ovem ents to  reconstruct the position of the  

individual in society so as to  expand the range of possible actions open to  him or 

her.^^ As the nam e suggests, liberalism is concerned w ith  liberty. And it is usually 

liberty as possessed on an individual basis. In the  17'^ and 18^  ̂ centuries 

liberalism can be seen as advocating the restraint of powers of governm ent so as 

to  respect and pursue individual liberty, while m ore recent liberalist or liberal 

philosophies are more inclined to  countenance governm ental or state 

in terference to  protect people on an egalitarian b a s i s . T h u s  both the night- 

watch man state (w here the state potentially  coercively intervenes in people's 

lives only in very lim ited circumstances such as the  enforcem ent of a restricted 

set of criminal laws) and the w elfare state (w here the state attem pts quite 

com prehensive regulation of relationships between people) are arguably within  

the broad liberal trad ition , though this would be resisted by a num ber of self- 

proclaimed liberals.

W ithout a ttem pting  a com prehensive account of liberalism I will identify three  

values -  autonom y, liberty, and equality -  tha t are used to  articulate the liberal

See Joseph Raz, The M o ra lity  o f Freedom  (Oxford University Press 1986), a t 1-3.
Gaus, Gerald and Courtland, Shane, "Liberalism" The Stanford Encyclopedia o f Philosophy 

(Spring 2011 Edition), Edward N Zalta (ed), URL = 

< h ttp ://p la to .s tan fo rd .ed u /a rch ives /sp r2011 /en tries /lib e ra llsm />.
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position. They also tend to  fea tu re  in accounts of the justification of dem ocracy. 

The brief introduction of these values is intended to  provide clarification in 

advance of argum ents tha t follow , including the argum ent in Chapter 2 tha t 

claims th a t law can be prom otive of liberal values and an argum ent later in this 

Chapter about dem ocracy and its justification which claims that dem ocracy  

should be accepted as having a pluralistic rather than monistic justification.

Autonomy, liberty, and equality

Autonomy

In contem porary political philosophy there  can be discerned a degree of 

consensus at an abstract level th a t people leading self-shaping lives is a good 

thing;^^ some writers go on to  indicate, in various ways, th a t respecting and 

realising this sort of good is a central goal of politics.^'’ It is, roughly speaking, the  

good of self-determ ination or autonom y. It is im portant to  distinguish autonom y  

in this sense from  a dictionary meaning of autonom y which has it as the  state of 

a person being able to  survive alone or surviving alone; to  be sure, the  literal 

m eaning of self-ruling or self-governing has this connotation, but the  political 

good of autonom y should not be taken as implying the isolationist, Robinson 

Crusoe existence as the ideal. In this thesis I follow  Joseph Raz much of the way  

in an understanding of liberalism th a t places autonom y at its core w ith  liberty  

and equality displaced from  the  centre. An autonom ous life is one th a t can be 

said to  be self-directed to  some significant degree. The key idea is tha t a 

particular type of life does not have to  be led in order for autonom y to be 

present. There are many d ifferent types of life a person could lead. Such 

d ifferent lives are m utually exclusive in tha t leading one type of life precludes 

others, but yet a m ultiplicity of the  d ifferent potential lives are of value. This is a

John Finnis, N a tu ra l Law and  N a tu ra l Rights (Clarendon Oxford 1980), at 88: the  basic good of 
practical reasonableness is "being able to  bring one's own intelligence to  bear effectively ... on 

the problem s of choosing one's actions and life-style and shaping one's own character." Robert 
Nozick, Anarchy, State, and  U topia  (Basic Books New  York 1974), a t 50: "A person's shaping his 

life in accordance w ith  some overall plan is his w ay of giving m eaning to  his life; only a being w ith  

the capacity to  so shape his life can have or strive fo r meaningful life."
Christman, John, "Autonom y in M oral and Political Philosophy" The Stanford Encyclopedia of 

Philosophy (Spring 2011 Edition), Edward N Zalta (ed), URL = 
< h ttp ://p la to .s ta n fo rd .e d u /a rc h iv e s /s p r2 01 1 /e n trie s /a u to n o m y -m o ra l/>.
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claim of value pluralism, which along w ith autonom y, Raz puts at the centre of 

his account of liberalism /^ Value pluralism in this sense is to  be d ifferentiated  

from  value relativism or moral relativism, for which the term  pluralism is 

som etim es used. Value pluralism in Raz's sense does not say tha t no way of 

leading a life, or no actions, are m orally superior to  others. Rather, it is to  deny a 

monistic account of the good life such tha t a single value exhausts an explanation  

o f the good in human lives. D ifferent people w ith d ifferent abilities and so on 

m ight be suited to  radically differing occupations and ways of life. And even 

w here a person's abilities are such th a t d ifferent occupations or ways of life 

could be pursued, there rem ain a range of incom patible, yet valuable, 

possibilities.^® Thus, the self-direction involved in autonom y is not the  same as 

self-realisation w here  self-realisation refers to  becoming, or perhaps the pursuit 

of being, some sort of ideal person given one's circumstances and a b ilit ie s .T h is  

value pluralism finds support among diverse approaches in political philosophy. 

John Finnis's account of seven basic human goods, all of which must be resected 

in every basic action^® and none of which can be neglected^^ is an exam ple of a 

value pluralist theory. The basic values are incom m ensurable such tha t they  

cannot be measured or traded off against each o ther. In contrast, an exam ple of 

a value monistic theory would be classic utilitarianism  w here there  is only one 

basic value -  th a t of happiness -  by which all questions of value are measured. 

Despite sharing value pluralism w ith Finnis, Raz's approach would depart from  

the prescription of a concrete list of objective basic goods. Raz's approach is 

liberal perfectionist as distinct from  Finnis's perfectionism  simpliciter. For Raz a 

life is identified as an autonom ous life, and there fo re  valuable in tha t way, "not 

by w hat there  is in it but by how it came to  be."^° In addition to  expressing value 

pluralism, autonom y should not be understood as entailing a som ewhat 

dem anding requirem ent tha t a person, to  be autonom ous, must have a coherent

Joseph Raz, The M orality o f Freedom (Oxford University Press 1986); Joseph Raz, "Liberalism, 
Skepticism, and Democracy" (1988-1989) 74 Iowa L Rev 761.

Raz, "Liberalism, Skepticism, and Democracy" (1988-1989) 74 Iowa L Rev 761, at 780.
See Raz, The M orality o f Freedom, at 375 for the disconnect between autonomy and self- 

realisation.
Finnis, Natural Law and Natural Rights, at 118.
Ibid, at 92-93.
Raz, The M orality o f Freedom, at 371.
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life plan tha t he or she m ore or less successfully fo l lo w s .R a th e r ,  as Raz 

explains, a person may drift at tim es -  but not all the  tim e -  and have a life story 

shaped by seemingly short-term  decisions instead of, or as well as, long-term  

decisions and still instantiate a self-directed or self-defined life.^^ Raz does, 

how ever, insist upon fu rth er conditions beyond simply the  fact of apparent self- 

direction in order for a life to  be autonom ous: for autonom y there  must be 

capacity or ability on the  part of the individual to  choose independently betw een  

an adequate range of options. Hence, the  three  conditions o f autonom y are (1) 

capacity or ability to  choose, (2) adequacy of options, and (3) independence of 

c h o i c e . T h e  three conditions are m atters of degree and there fo re  a life can be 

m ore or less autonom ous. The first condition includes m ental abilities and 

attributes such as a level of rationality, awareness of oneself and one's life over 

tim e, and the ability to  form  intentions and plans and act on them . The second 

condition refers to  the availability of options to  choose from  w here  the options 

involve long term  as well as short term  results. There must be variety among the  

options and the options provide avenues for the  exercise as well as the  control or 

non-exercise of innate human drives and desires.^" An im portant proviso to  the  

second condition is th a t the range of available options are bounded by m orality, 

th a t is, to  be adequate the  range must include m orally permissible options. 

M orally  unacceptable options tha t are apparently available ought not to  count in 

the sense the unavailability of im m oral options does not count against the  

adequacy of the range. The third condition is satisfied by the absence of coercion 

and manipulation.^® M anipulation, unlike coercion, does not serve to  cut off 

options but, like coercion, distorts a person's decision process. Coercion is 

problem atic not just in its effect on the second condition in detracting from  the  

adequacy of a range of options open; it is problem atic because even when one

Finnis, N a tu ra l Law and  N a tu ra l Rights, at 103 -104 , considering a coherent life plan being a 

req u irem ent of practical reasonableness, practical reasonableness itself being a non-negotiable  
self ev ident basic good.

Raz "Liberalism, Skepticism, and Democracy" (19 8 8 -1 98 9 ) 74  lov(/a L Rev 761, a t 781 . Raz, The 
M o ra lity  o f  Freedom, at 370 -371 .

Raz, The M o ra lity  o f Freedom, a t 372-378 .
Ibid, a t 375-376 .
Ibid, a t 379.
Ibid, a t 377 -378 .
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m orally permissible option from  a range is coercively cut off and the  remaining  

options nonetheless form  an adequate range of options, it is still a coerced and 

there fo re  not an independent choice. O f course, certain options may legitim ately  

be coercively cut off; for exam ple, the choice to pursue some harm ful or immoral 

conduct m ight be deterred. This cutting off of im m oral options is consistent w ith  

and further illustrates, for Raz, how/ a lack of independence of choice is seriously 

problem atic even w/here it does not make a m easureable difference to  

outcomes.

Liberty

Liberty or freedom^® as a concept is revisited below in a survey of the debate  

about liberty and revisited again in chapter 2 of this thesis in the process of 

defending the claim tha t legal enactm ent can be prom otive of liberal values. On 

Raz's account of autonom y, liberty, in one sense, is an aspect of securing the  

conditions fo r autonomy.^®This sense o f liberty is negative liberty: the  absence 

of human in te r fe re n c e .F o r  autonom y a person must be able to  make choices 

free  from  coercion and m anipulation, thus a person needs a zone w ith in  which 

they enjoy non-interference and this zone corresponds to  the ir negative 

freedom . As fo r w hat is called positive liberty, if this means self-realisation or 

self-actualisation then is it som ething d ifferent from  Raz's autonom y. For 

autonom y here is by nature such that a person cannot be made or com pelled to  

be a u to n o m o u s .(H e n c e  the paradox of positive liberty which Berlin identified -  

w here persons are forced to  be free -  does not apply to  Raz's autonom y. A 

person forced to  do anything is not autonom ous.) But if positive freedom  means 

the  capacity to  enjoy a self-shaping life then it is quite close to  Raz's autonom y,

Raz, The M orality o f Freedom, at 378.
^®This follows the general practice of contemporary political philosophers. Carter, Ian, "Positive 
and Negative Liberty", The Stanford Encyclopaedia o f Philosophy (Fall 2008 Edition), Edward N 
Zalta (ed), URL = < http://plato.stanford.edu/archives/fall2008/entries/liberty-positive-negative/>

Raz, The M orality o f Freedom, at 407.
Isaiah Berlin, "Two Concepts of Liberty" [1958] in Berlin, Four Essays on Liberty, (London:

Oxford University Press New ed 2002).
Raz, The M orality o f Freedom, at 407. Raz's account has sufficient qualifications to cover 

instances of apparent coercion.
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though it may not be coterm inous w ith it.^^ It likely is an aspect of autonom y, 

specifically, the range of options open to  a person and the person's abilities to  

choose and pursue certain options. This is an essential aspect of autonom y. 

Notice the  value of both negative and positive liberty (w/here positive liberty is 

not equated w ith self-realisation) comes from  th e ir contribution to  autonom y. 

Liberty is essential but its value is derivative.

Equality

The value of equality features centrally in m odern W estern political theory. It is 

at the  forefron t o f debates of political m orality. It is often expressed through the  

requirem ent tha t people should be treated  equally, or m ore specifically, tha t 

equals are to  be treated  equally and unequals to  be treated  unequally, known as 

Aristotelian equality. Philosophical analysis of equality and principles of 

egalitarianism  in this sense show it to  be unattractive as a sole fundam ental 

value or even as a dom inant value of political m orality. How ever, these  

argum ents tend to be over-stated in so far as they call fo r banishing talk of 

equality from  political argument.^"

Peter W esten points out th a t w h at is com m only understood as form al equality -  

tha t a general rule is to  apply equally to  d ifferent people -  is rationally com pelled  

regarding all r u l e s . T h e  rule applies w here it applies and notions of equality are 

not needed to  help us appreciate this. W esten charges Aristotelian equality w ith  

being em pty of content and tautological. In o ther words, he says Aristotelian  

equality is also form al in the  sense tha t w hat is com m only called form al equality  

is form al. Picking out the  like people and picking out like trea tm en t are both  

wholly evaluative. They need a standard by which to  make this evaluation and 

this standard is a right or value tha t is clearly anterior to  equality. Hence it is

Ibid, at 409 .

The central articulation is "things th a t are alike should be treated  alike, w hile  things th a t are 

unalike should be treated  unalike in proportion to  the ir unalikeness" Aristotle, Ethica 

Nicom acheva. 3 .ll3 la -ll3 lb  (W . Ross trans. 1925); via Peter W esten , "The Em pty Idea o f Equality" 
(1982) 95 Harvard Law/ Review 537, at 543.

Peter W esten , "The Empty Idea o f Equality" (1982) 95 Harvard Law Review 537.
Ibid, at 548 and foo tnote  37.
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really no surprise that the appropriately equal trea tm en t matches up to  the  

appropriately  equal people. It is simply w hat ought to  be. Aristotelian equality  

provides no content or guidance. Furtherm ore, its efficacy is severely 

underm ined by the argum ent pointing out tha t in some respect everyone is alike 

vk/hile unalike in other respects, and th a t equal trea tm en t or equality in some 

respects means inequality in o ther re s p e c ts .W e s te n  states hov /̂ the notion of 

justice (to  each his due) and equality (like to  be treated  alike) can be turned into  

each o ther and are both em pty. It is, accordingly, no surprise tha t Aristotelian  

equality as the  key to  justice is an enduring idea. It is a simple truism.^®

Beyond form al and Aristotelian equality, egalitarianism has been d ifferentiated  

to  identify w/here egalitarian principles really do have bite. It can be shown, as 

Raz has and as Derek Parfit has, tha t pure egalitarianism is unattractive as a first 

or exclusionary moral principle. The "levelling down" challenge is at the core of 

the  critique. Do w e as egalitarians have to  w elcom e a natural disaster tha t takes 

away the  luxuries of the privileged so th a t everyone becomes equal in term s of 

w elfare even though this event makes some people worse off and no one better 

off?^® Parfit claims that the priority view , or the prioritarianian view, is more 

attractive than the egalitarian view and th a t in tru th  this view is held by 

philosophers such as Thomas Nagel w ho defend egalitarianism. The priority view  

requires the  worse off to be looked a fter first even w here w hat will be done is of 

less benefit to  them  com pared to  how the position of the better o ff could be 

i m p r o v e d . T h e  levelling down objection does not catch the priority view . W hile  

egalitarians "are concerned w ith relativities: w ith how each person's level 

compares w ith  the level of o ther people. On the  Priority V iew , w e are concerned 

only w ith  people's absolute levels." Note how the priority view  does not have

Westen, "The Empty Idea of Equality" (1982) 95 Harvard Law Review 537, at 547-548. See also 
Felix Oppenhelm, "Egalitarianism as a Descriptive Concept" (1970) 7 American Philosophical 
Quarterly 143, at 145.

See Raz, The Morality o f Freedom, at 230, footnote 1; Oran Doyle, Constitutional Equality Law 
(Round Hall 2004), at 4, footnote 7.

Westen, "The Empty Idea of Equality" (1982) 95 Harvard Law Review 537, at 557-558.
Derek Parfit, "Equality and Priority" (1997) 10 Ratio 202, at 210-211.
Ibid, at 213-214.

''^Ibid, at 214.
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doubt or hesitate about helping the worse o ff even when they are in a 

com pletely d ifferent place w ith  no mind to  the  better off. Conventional 

egalitarianism has difficulty in this regard w here tw o  sets of people are cut off 

from  each other and one set is worse off than the  other: they do not actually 

experience inequality. Parfit's point is th a t priority has been neglected. He thinks 

this is really Thomas Nagel's position as revealed in an illustrative scenario 

featuring a disabled child: a parent in choosing w here  to  live must choose 

betw een one place w here his handicapped child will be marginally b etter off and 

his able child no better o ff and an alternative w here the able bodied child will be 

much better o ff and the disabled child no better off. Nagel a ttem pts to  subsume 

a solution w here  the disabled child is favoured under equality, but Parfit says the  

priority view is m ore secure in recom m ending this conclusion. Parfit analyses 

some articulations of egalitarianism and notes how they could be satisfied by 

levelling down but then notes tha t this cannot be w hat the advocate of 

egalitarianism really means. The priority view is basically calling for distribution  

according to  need.

Joseph Raz's exposure of the  lim ited role for a pure egalitarian principle is, in the  

result, a similar conclusion to  Parfit's, though the route to  the conclusion is 

different. Raz recognises the levelling down problem  and employs a distinction 

betw een insatiable, non-diminishing principles and satiable, diminishing 

p r in c ip le s .T h e  distinction can be seen in the difference betw een needs and 

wants. A need, such as the need to  address hunger, can be sated; and so hunger 

diminishes when addressed by the  provision o f food. W ealth , in contrast, is 

apparently som ething tha t can be w anted to  an unlim ited extent. Raz's point 

how ever is tha t any principle of real value is satiable and diminishing: "It is hard 

to  think of a fundam ental principle which is non-diminishing."'*^ For the  

happiness, or well-being, th a t might be associated w ith w ealth  is a diminishing 

value. M ore  precisely, at a certain level, Raz believes, it does not m ake sense to

“^Ibid, at 215-216.
Raz, The Morality o f Freedom, at 234-235. 
Ibid, at 244.
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m ake comparisons of happiness. And egalitarianism -  th a t is, an isolated strict or 

pure egalitarian principle -  will only be engaged principally when non

diminishing principles are involved."^

Notw ithstanding this scope for equality to  be shown to  be a value of lim ited  

purchase, equality and egalitarianism still has a w orthy role to  play in political 

m orality argum entation. Inequality can be the mark tha t reveals an unjust pow er 

relation or subordination. An egalitarian orientation provides readiness to  

question existing patterns of distribution of goods in a society.'’® Accordingly, a 

response to  W esten's charge tha t equality is em pty, and moral questions always 

require substance th a t an equality principle cannot supply, is to  say th a t equality  

still performs a role in identifying the place w here this substance is to  be brought 

in.'*  ̂ Consider an exam ple of a class of 30 school children; 25 are w hite, 5 are 

black, and it so happens 25 lollipops have been left into the school to  be given to  

the children.'*® Of course the teacher and the  children realise th a t lollipops, by 

the ir nature, are not for sharing. The teacher gives the 25 lollipops to  the 25 

w hite children rather than pursue other options such as a random  draw  or a 

com petition or w ithholding the lollipops. Something is objectionable here and w e  

need a pure or strict egalitarian principle to  articulate it. The good in question is 

diminishing, in Raz's term s, yet there  is nothing in it to  indicate the appropriate  

distribution (if we assume the lollipop purely as an item  of fleeting taste pleasure 

and there are no nutritional considerations in play).

M ore  can be said about this exam ple in examining equality as a value. For 

instance, if there  was a m ethod of random  distribution em ployed and it so 

happened th a t all the  w hite  children got the  lollipops and the black children 

none, there  would still be a problem and a pure egalitarian principle is needed to

Ibid, at 238.
Doyle, Constitutional Equality Law, at i.
See Oran Doyle, "M ora l argum ent and the recognition of same-sex partnerships" in Binchy and 

Doyle eds. C om m itted  Relationships and the Law  (Round Hall 2007) 124, a t 149-150 .
This exam ple and insights in this section are Dr Doyle's. See Ibid, at 146 -148 .
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articulate w hy there  is a p r o b l e m . A n d  a large part of w hat is objectionable  

about the black-white distinction is based on a history of rejection of equality  

between black and w hite  people. A contem porary v iew point th a t is morally  

sensitive and historically inform ed is alive to  the need to  avoid repeating or 

letting resurface arrangem ents th a t appear to  give credence to  this historical 

rejection of equality betw een black and w hite  people.

in addition, the idea of human equality^® cuts across the  Aristotelian injunction to  

treat unalike d ifferently  w ith the  idea tha t all humans are of equal w orth  

notwithstanding evident differences. Human equality provides the standard for 

assessing relevant differences fo r the  purpose of d ifferent trea tm en t and it 

means tha t certain differences in characteristics in humans, such as skin colour, 

are not legitim ate bases for d iffe rent trea tm en t. John Finnis includes among his 

requirem ent of practical reasonableness the directive th a t there  is to  be no 

arbitrary preference betw een persons. Egalitarianism reminds us of this 

humanism.

The defensible position is not to  jettison equality in light of its dem onstrated  

lim itations but rather to  be pluralist in one's egalitarianism . Raz pointed out how  

som etimes the inclusion of "equally" or "equal" m erely indicates closure 

regarding the description of an entitlem ent. For exam ple, all people are equally  

entitled to  education simply helps indicate tha t being a person is the only basis of 

which education can be entitled. It signals tha t personhood is the sole criterion  

for qualifying for education. H ow ever in o ther instances -  such as every adult is 

entitled to an equal vote -  the  use of "equal" perform s an additional role in 

signalling the precise requirem ent. This is seen in electoral law  cases w here the  

courts have enforced a requirem ent for votes to  be equally w e i g h t e d . T h e  

concept of political equality or equality  in political processes provides accurately

Ibid, a t 148.
See Doyle, Constitutional Equality Law, at 5.
Finnis, N atura l Law and N a tu ra l Rights, at 106.
Cases in Ireland such as O'Donovan v A tto rney G eneral (1961), analysed in chapters 4 and 5 

below .
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the  fram ew ork for measuring or assessing political process arrangem ents. 

Descriptions of democracy will refer to this political equality as essential. Political 

equality may, to  a large extent, be simply a term  tha t is a vessel or placeholder to  

cover the requirem ents th a t are assumed to  be in dem ocratic political processes. 

Because of this, fu rth er exam ination of political equality is w arranted; this will be 

provided in Part 2 of the present chapter and political equality will be revisited in 

chapters 4 and 5 when analysing the Irish courts' interaction w ith the  concept.

Why autonomy?

As noted above the analysis in this chapter of the values associated with  

liberalism is not intended to  be com prehensive. The main purpose is to  be clear 

about the concepts and identify the presuppositions to  questions of human 

values. Nonetheless, it is appropriate to  offer some explanation as to  why Raz's 

autonom y based account of liberalism is being favoured since this favouring of 

Raz's liberalism is not an arbitrary choice. The main argum ent in support of this 

choice is that Raz's autonom y provides an attractive way out of the seeming  

impasse in the debate about the nature of liberty.

The debate about liberty

In Isaiah Berlin's essay "Two Concepts of Liberty"^^ negative liberty and positive 

liberty are in opposition to  each other. For Berlin, negative liberty was the m ore  

attractive notion of the  tw o  and indeed w hat w e must understand liberty to  

m ean, so he claimed, if we are to  be faithful to  the intuitive and com m only  

understood idea of liberty. Negative liberty is freedom  from  m an-m ade external 

restraint on action. Positive liberty is self-realisation and self-m astery. Negative 

liberty stresses the absence of constraint, whereas positive liberty stresses the  

presence of em pow erm ent. Fostering or preserving negative liberty involves not 

having restriction, legal restriction or otherwise, on actions. Fostering or 

prom oting positive liberty, on the other hand, involves em pow ering people to  

achieve w hat is in the ir interests. Berlin's concern w ith  positive freedom  was

Isaiah Berlin, "Two Concepts of Liberty" (first appearing in 1958) in Isaiah Berlin, Four Essays on 

Liberty  (London: Oxford University Press New ed 2002).
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articulated at length, including a fear o f manipulation of people's desires and the  

fall tow ards paternalism  and authoritarianism , all in the nam e of (positive) 

freedom . People could be made free  in a positive sense by reducing th e ir desires 

such th a t those desires can then be m ore easily satisfied. A lternatively, if positive 

freedom  is not about realising the actual desires possessed by people but rather 

realising w/hat is really in th e ir best interests, objectively speaking, w h eth er they  

appreciate it or not, it still -  and even more directly -  opens the  door for the  

practice of, paradoxically, forcing people to  be free. This, fo r Berlin, was not 

freedom .

One line of critique of Berlin's account aimed to  show tha t positive liberty was a 

richer notion than Berlin painted, th a t he was being excessively fearful of 

totalitarianism . John Christman in "Liberalism and Individual Positive Freedom"^'' 

sought to  reconstruct positive freedom  so as to  address Berlin's concerns. 

Christman said th a t pursuing positive freedom  demands an inquiry into the mode  

by which desires cam e to  be possessed. Individual positive freedom  is 

encroached upon w here  desires restrain action if those desires have been 

oppressively imposed on a person. If a person is brainwashed, for exam ple, then  

there  is a case for an e ffo rt to  release the person from  his or her desires which 

resulted from  the brain-washing. But if the desires w ere voluntarily chosen, the  

state has no reason to  intervene in the name of positive liberty. It is no longer a 

case o f the state knowing best but rather a case of the state helping in a 

subsidiary way. Thus, the  paradox of forcing someone to  be free seems to  be 

avoided. However, apart from  difficulty in sorting betw een desires -  w hat of 

innate desires? -  there  remains the aspect of forcing people to  be free. Berlin's 

fear o f ostensible liberation leading to  authoritarianism  has not really been 

elim inated by Christman; rather, it has been hem m ed in and to lera ted .

^''(1991) 101 Ethics 343.
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Philip Pettit sought to  return to  the forefron t of debate about freedom  an older 

notion of republican freedom  as non-domination.^^ Like Berlin's negative liberty, 

this republican liberty is marked by the absence of something, but the thing th a t 

must be absent -  dom ination -  is very d ifferent to  the interference that must be 

absent for negative liberty. The appealing idea is tha t slavery is the antonym  of 

liberty. The slave is unfree regardless of how tight a rein the m aster holds -  hov /̂ 

much actual interference is applied -  because the  slave is subject to  the pow er of 

the m aster which includes the  pow er to  arbitrarily interfere w ith im punity w ith  

im portant choices the slave might have. This idea is appealing because slavery is 

readily acceptable as unfreedom , so pinpointing the w rong or problem in slavery 

indicates w hat freedom  really is. An unattractive implication of republican 

freedom , how ever, an implication tha t points to  its lim itations as a central ideal 

in a political philosophy, is th a t republican freedom  may be preserved or 

respected yet still the  situation a subject finds him or herself in is unsatisfactory. 

Specifically, they do not seem to  have much liberty in an intuitive sense because 

they seem to have a very lim ited choice or scope for things to do. A rule of law  

com pliant legal system with constitutional restraints may still have highly 

restrictive laws. Suppose it is a highly paternalistic state tha t enacts many laws -  

clearly defined, prom ulgated, capable of being obeyed, always prospective, and 

consistently enforced -  regulating all aspects of human living. These laws are  

enacted for w ell-m eaning purposes, designed to  help people achieve a healthy  

standard of living and so on. The person in this legal system finds interference  

every way they  might turn, yet they are not dom inated; nobody holds arbitrary  

pow er over them . They enjoy little negative liberty, yet they enjoy republican 

liberty. To be sure, the certainty and predictability of the  laws, num erous and 

highly in terfering  they may be, creates liberty in the interstices of the laws.^® 

Pettit's republican freedom  partly suffers there fo re  from  the same weakness of 

Christman's account of positive freedom  above in th a t it is com patible w ith  

massive legal interference in one's life. This means tha t republican freedom , like

Philip P ettit, "Freedom  as A ntipow er" (1996) 106 Ethics 576; Philip Pettit, Republicanism: A 

Theory o f Freedom  arid Governm ent (OUP 1997); Philip Pettit, "The Instability of Freedom as 

N oninterference: The Case of Isaiah Berlin" (2011) 121 Ethics 693.
Nigel Simmonds, "Law as a M oral Idea" (2005) 55 University of Toronto  Law Journal 61, at 87.
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Christman's positive liberty and, for different reasons, like Berlin's negative 

liberty, are somewhat unattractive as the sole or grounding value of liberalism. 

They represent liberty-relating values but none on their own is a sound candidate 

for exhausting the basic values of a political philosophy such as liberalism.

Gerald MacCallum claimed that the negative/positive distinction was a false 

dichotomy.^^ He said that in order for talk of liberty to be intelligible it must be 

what he called a triadic relation. An agent is free from something to do 

something.^® The three essential parts are: the agent, what he or she \s free from , 

and what he or she is free to do. If one of the three parts is left unsaid this may 

be may be acceptable in communication as the unsaid part is implicit and can be 

inferred. MacCallum joins together negative and positive liberty. Arguably his 

triadic formulation does not manage to exhaust all the ground covered by both 

the negative and positive liberty concepts. As Charles Taylor observed negative 

liberty is typically an opportunity concept (what counts is that things can 

potentially be done) and positive liberty is an exercise concept (what counts is 

that things are actually being done).^^ MacCallum's triadic relation can neatly be 

classed as an opportunity concept, but not as an exercise concept. This is clear 

because the triadic relation does not require anything to be done in order to 

show the mark of freedom. To lose the exercise element of positive freedom is to  

jettison much of its distinguishing force. The appropriate response to this may 

well be: so much for positive freedom. The analysis of freedom tends to show 

that identifying a concept of freedom that is defensible as the concept of 

freedom, while also being attractive and embodying the very substantial moral 

value, is a very difficult enterprise. Conceptually clear and therefore defensible 

notions of liberty turn out to not be so attractive or valuable after all. This can be 

said about Berlin's negative liberty and Pettit's republication liberty. Both Berlin's

Gerald M acCallum , "Negative and Positive Freedom " (1967) 76 The Philosophical Review 312.
As M accallum  fram ed it: "'x is (is not) free  from  y to  do (not do, becom e, not becom e) z,' x 

ranges over agents, y ranges over such 'preventing conditions' as constraints, restrictions. 
Interferences, and barriers, and z ranges over actions or conditions of character or circumstance." 

Ibid, at 314 .
Charles Taylor, "W hat's  W rong W ith  Negative Liberty" in Taylor, Philosophy and  the Hum an  

Sciences: Philosophical Papers, Volum e 2  (Cam bridge 1985) chapter 8, a t 213.
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negative liberty and Pettit's republication liberty are conceptually distinct. But 

negative liberty can be deeply unattractive because it can be satisfied in quite  

w retched conditions -  it is the  liberty to  starve in the desert, it might be said, 

because it does not incorporate a discrimination of w/hat is im portant to  be free  

of and what not so im portant to  be free  of.®°And republican liberty, as noted  

above, is com patible w ith pervasive interference in one's life. Positive freedom  

on the other hand while seemingly  possibly m ore attractive and valuable to  

people than negative liberty simply cannot be defensible as liberty due to the  

problem  of its forcing people to  be free . MacCallum 's triadic relation liberty  

provides a w ay out of this impasse but his account provides a purely descriptive 

notion of liberty. It is not a norm ative theory  but a conceptual account tha t is 

very useful in explaining how freedom  is both -  and at the same tim e -  freedom  

from  things and freedom  to do things. Raz's account of autonom y manages to  

contain this dual aspect: autonom y is present when an agent has the ability to  

make an independent choice betw een an adequate range of available options. It 

is about opportunity to  do things such th a t w hen this opportunity  is real it entails 

the absence of constraints. Raz's account of autonom y goes furth er than  

MacCallum's account of freedom  because it does present the  concept as a moral 

value. Thus, Raz's argum ent takes on the burden of defending the concept as 

conceptually rigorous and sufficiently m orally valuable to  be a candidate for a 

fundam ental value. W e could take w hat Raz calls autonom y and label it liberty, 

or we could borrow from  w hat Raz says about autonom y and use the ideas to  

elaborate on MacCallum's freedom  in order to  flesh it out as a m orally valuable  

concept. Nothing much apart from  labels turns on this choice. The im portant 

thing is tha t we have satisfied the intuitive ideas about liberty, nam ely, that 

liberty must be som ething valuable, th a t it cannot be forced upon som eone, and 

tha t it is som ething distinct.

“  As illustrated in Charles Taylor's comparison of London, w here  traffic  lights in terfere  repeatedly  

w ith  travel but religion is freely exercisable and Albania, ex hypothesi, w ith  few e r traffic  lights but 
no free  exercise of religion. Charles Taylor, "W hat's  W rong W ith  Negative Liberty" in Taylor, 
Philosophy and the Hum an Sciences: Philosophical Papers, Volum e 2  (Cambridge 1985) chapter 8, 
at 219.
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W hat is so valuable or attractive about this notion of autonomy, how is its value 

explained? Liberty is a candidate for self-evident goodness. The idea that we 

often associate with the word freedom is something that we do not feel the need 

to explain why it is good. This is not, it can be suggested, just because the idea 

has become internalised as a sort of civic religion, accepted and repeated as a 

m atter of faith, but may be because the goodness of some sort of liberty just 

cannot be explicated in further terms because it is a basic good. Its value is not 

derivative or instrumental. Berlin indicated this was the case for negative 

liberty.®^ As argued above, and recognised by Berlin,®^ negative liberty as he 

defined it may not be the best candidate for expressing all value associated with 

liberalism. Raz's autonomy is like positive liberty but differs crucially in a way 

expressed by the idea that a horse can be taken to water but cannot be made to 

drink. The potentially coercive aspect of positive freedom is avoided by 

autonomy. I noted above how republican freedom is compatible with much 

interference. This might leave a degree of choice, but the precondition for 

autonomy is that an adequate range of options are available and this has built 

into it the idea that trivial choices are inadequate. It is not just the 

independence of the choice that matters it is what is available to choose from  

that matters as well.

Raz's notion of autonomy has much affinity with Amaryta Sen's account of 

freedom as capability or "the capability approach to freedom."®^ Sen's account of

Berlin, "Two Concepts of Liberty" at 173, channeling Benjamin Constant, "W e m ust preserve a 

m inim um  area of personal freedom  if w e  are not to  'degrade or deny our nature.'"
Ibid, a t 172.
Raz, The M o ra lity  o f Freedom , at 407 .
As in Raz's exam ple o f the  man in the  pit -  he is trapped there  but sufficient w a te r and food to  

survive is available to  him given the  ecosystem. He has choice as to  w h e th e r to  drink w a te r now  

or later, sit on one side of the pit or the  other. The man is not dom inated nor is his negative  

liberty im pinged. But positive freedom  and autonom y pick out his situation as being unfree or 

non-autonom ous. Ibid, a t 373-374 .
Sen, The Idea o f Justice, chapter 11. Raz and Sen, w ith o u t referencing each other's w ork  in the ir  

published writings, use d iffe rent labels and concepts to  express and develop sim ilar insights and 

explanation of the  values relating to  notions of freedom . Sen's tw o  reasons w hy freedom  is 

valuable (page 228 -230 ) -  the  opportunity  aspect o f freedom  and the  process aspect o f it -  can 

be seen as recognizing or arising from  the  same insight as Raz building in to  the  notion of 
autonom y, respectively, the conditions o f an adequate range of options and the  independent, 
non-coerced nature of the choice betw een  options. W h ere  Raz and Sen depart, and it is a
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freedom  similarly provides a way out of the liberty debate. Sen says the  

inform ational focus when observing or judging the justice of a scenario ought to 

be a "person's capability to  do the things he or she has reason to  value."®® It is 

about capability to do things a person has reason to  value rather than simply the  

things they might w ant to  do. This signals the moral limits on w hat it is im portant 

or valuable to  be free to  do. Likewise for Raz the conditions for autonom y require  

an adequate range of options to  be open to  a person but this range does not 

have to  include im m oral options. Cutting off im m oral options is not a loss of 

autonom y though leaving them  there  as well does not necessarily jeopardise  

autonom y.

Both Raz and Sen's accounts are som ew hat thin in the  sense it is left for fu rth er  

work to  be done in assessing w hat options there ought to  be capacity to pursue 

and comparisons betw een d ifferent sets of options. The theories provide at an 

abstract level the identification o f w hat underlies an assessment of the w orth  of 

a political arrangem ent. This inform ational focus, as Sen calls it, is in the actual 

circumstances tha t apply in people's lives instead of say a focus on the structure  

of an institutional arrangem ent. This is attractive in its concerns for  w hat the  

situation really is for people; it avoids the mistake of insisting on an institutional 

arrangem ent regardless of how it might produce good or misery in practice.®^ Yet 

the downside of this is tha t it leaves much working out to  be done.

Sen offers argum ents in defence of his capability approach to  freedom  as against 

a notion of freedom  tha t looks for actual achievem ent or realisation of 

som ething th a t was a capability or an opportunity.®^ It m atters how a person

significant departure, is in th a t for Raz the presence of autonom y is in itself a part o f a person's 

w ell being w hile for Sen the value o f the presence o f capabilities lies in the ir providing avenue to  

w ellbeing. Autonom y for Raz is o f intrinsic value w hile  capabilities fo r Sen are of instrum ental 

value.
®^lbid, a t 231.

The contrast betw een  n iti and nyaya  th a t Sen related at xv of The Idea o f  Justice. N iti relates to  

propriety in every action w hile nyaya  relates to  concern for w h a t em erges. This distinction is 

drawn from  ancient Indian jurisprudence and corresponds quite neatly w ith  the distinction  

b etw een  deontology and consequentialism as modes of assessing w h at is right.
Sen, The Idea o f Justice, at 236-238 .
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came to  the ir actual state. An under-nourished person may be in th a t state  

through poverty or through a process of voluntary fasting and w e need to  knov^  ̂

this in order to  assess w h e th er this is a problem atic state of affairs.^® Likewise 

regarding the difference betw een an ill person who has refused available health  

care for w hatever reason and an ill person for w hom  no healthcare is really 

available. These observations connect w ith Raz's emphasis th a t autonom y is 

about creating the  conditions fo r choice rather than ensuring specific end-states  

tha t those choices could or perhaps should lead to. N either Raz's autonom y nor 

Sen's capability approach to  freedom  provides the answer to  all political 

problems -  and not just th a t they  do not decide how a factual position is to  be 

treated  but th a t m ore theory  is required before application to  facts becomes  

workable -  but they help w ith  the  orientation and the beginning points when  

assessing the  value of various political set ups.

Connections between liberalism and dem ocracy

Before proceeding to  the  second part o f this chapter on the nature of dem ocracy  

I note tha t Raz's autonom y-based account of liberalism does not have built into  

it, and it does not necessarily entail, a dem ocratic form  of governm ent. It does 

not contain the  conclusion th a t dem ocracy is com pelled or tha t dem ocracy must 

have a particular character. In this respect Raz's liberalism differs from  other 

accounts of liberalism th a t identify and elaborate on liberal values (liberty, 

equality) th a t indicate th a t only dem ocratic governm ent can be acceptable to  the  

liberal.™ Raz's autonom y-based account of liberalism does not entail dem ocracy  

because w hat it requires of governm ent -  w hat it says governm ent to  be m orally  

legitim ate must achieve -  is very much based on the m erit or success of 

governm ent in securing the conditions fo r autonom y. It is an open question  

w h eth er this can be done only via a dem ocratic form  of governm ent or only 

through a non-dem ocratic form  of governm ent or w hether it can be achieved by

See M acCallum , "Negative and Positive Freedom " (1967) 76 The Philosophical Review 312, at 
317.

For exam ple, Carol Gould. To be sure Raz is not unique in his liberalism not necessarily 

com pelling dem ocracy. Berlin fo r exam ple identities how neither positive nor negative liberty  

compels a dem ocratic form  of governm ent.
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neither or by both. This follows from  Raz's account of legitim ate authority. An 

authoritative command is morally legitim ate if following it will help a subject (a 

person to  whom  the com m and is directed) better follow  the  balance of reasons 

th a t apply to  him or her than if he or she works out the  balance of reasons for 

him or herself. This is the normal justification thesis, as Raz calls it.^^ It is the  

norm al -  as in typical or most com m on -  route to  justifying authority but there  

may be exceptions as in the instance of people being set up w ith  partners in 

loving relationships: Even if it was the case tha t w ith an expert m atch-m aker tw o  

people, both seeking a partner, could be put together by com m and and this 

relationship would be more enduring (given the  expertise of the  m atch-m aker in 

assessing com patibility and so on) than the  people entering voluntary  

relationships in ways w ithout any authoritative com mands, w e would resist the  

idea tha t such commands -  arranged marriages and the  like -  are morally  

legitim ate. In this instance an independence condition -  "that the m atters ... are 

such tha t w ith respect to  them  it is better to  conform  to  reason than to  decide 

for oneself, unaided by authority"^^ -  is not satisfied and thus the normal 

justification thesis is precluded from  being the relevant m ethod of measuring  

justification or legitimacy. Democratic authority is an instance of authority  

generally and hence it shares the feature  of authority  generally th a t its 

justification (usually) comes from  its ability to  deliver sound d e c i s i o n s . I n  

addition to Raz's notion of authority not dem anding dem ocratic processes, his 

notion of autonom y does not either. It is key to  autonom y in this sense that 

there  is an adequate range of options and people have th e  ability to  choose 

am ong them . But no particular options must be there , provided the range is 

adequate. Soccer does not have to  be an option, provided th a t at some level, 

sporting pursuits generally, or notion of play, are available. Likewise, opportunity  

to  run for dem ocratic office or to  vote in elections does not have to  be 

specifically among the options, provided tha t there  are options for expression 

and participation in social life generally. Now it is not clear at w hat level of

Joseph Raz, "Authority, Law, and M orality" (1985) 68 The M onist 295 , a t 299.
Joseph Raz, "The Problem of Authority: Revisiting the Service Conception" (2006) 90  M inn  L 

Rev 1003, at 1014
Raz, "Liberalism, Skepticism and Democracy" (1989) 74 Iowa Law Review 761, at 779.
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generality a particular option is no longer particular -  if soccer could be phased 

out, could field sports, ball playing games, sports? Play generally could not be 

phased out. This poses significant points for elaboration of Raz's liberalism to  

answer but for now the point is tha t the specific activities typically associated 

w ith dem ocracy -  voting and elections -  do not necessarily and specially have to  

be among the range of options in order for the range to  be sufficiently adequate  

for autonom ous lives.

Autonom y and pluralism are m utually dependent in Raz's liberalism. It is not 

clear w h eth er e ither is fundam ental; it is plausible tha t they are tw o  sides of the  

same coin, neither is prior, but neither exists as a true value w ith o u t the other 

being tru ly  im portant. I will e laborate in the second part of this chapter on my 

claim tha t democracy's justification should be considered pluralistic, and this 

goes in hand w ith  the  claim tha t democracy's nature is non-essentialist. The 

present point is th a t pluralism in the sense of democracy's justification being 

pluralistic is not of the exact same meaning as in Raz's account o f autonom y and 

pluralism. It is the same basic notion of m ultip le things being o f value rather than  

only one thing being o f value, which might be term ed  monism. But there  is some 

divergence in meaning of the  tw o uses of pluralism, for Raz's point about 

pluralistic ways of life includes the idea of com petitive pluralism w here the  

alternative lives are m utually incom patible. In contrast, my claim for democracy's 

justification is tha t apparently d ifferent routes to  justifying dem ocracy are not 

m utually exclusive. It should be stressed th a t the  tw o  claims are independent. 

Raz's pluralism, as the flip side of autonom y, does not carry through to  

recom m end the claim th a t democracy's justification ought to  be seen as 

pluralistic.
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Pa r t  II: D e m o c r a c y  a n d  its j u s t if ic a t io n

It is d ifficu lt to  ad o p t a p re lim inary  o r w ork ing  d e fin itio n  o f dem ocracy  th a t does  

not con ta in  co n tentious  aspects. D em ocracy seem s especially  d isputed  w h en  it 

com es to  d e ta il. C onsider som e exam ples o f understandings o f d em ocracy  

in itia lly  id e n tifie d  w ith  a v iew  to  analysis o f th e  concept:

D em ocracy  is th e  peop le  ru ling th em se lves .’ '*

D em ocracy  is " a  m e th o d  o f group decision m aking  ch aracterized  by a kind  

o f eq u a lity  am ong  th e  partic ipants  a t an essential stage o f th e  co llective  

decision m aking."

" [G ]o v e rn m e n t is dem o cra tic  if and only if it im p lem en ts  th e  w ill o f 

e lec to ra l m a jorities ."

"D em ocracy  ... is a m a tte r  o f m aking social ou tcom es system atica lly  

responsive to  th e  se ttled  pre ferences o f all a ffec ted  p arties ." ’ ’

These s ta te m e n ts  are o f help in id en tify ing  th e  co ncep t but, taken  to g e th e r, th e y  

also begin  to  d em o n s tra te  its m a lleab ility  and contested  n a tu re . In focusing th e  

analysis, I assum e th a t d em ocracy  is a fo rm  o f co llective or group  decision

m aking. The te rm  dem o cra tic  can apply  to  any group th a t faces a choice w hich  

calls fo r  decision: a sm all group o f friends deciding w h e re  to  go fo r a drink, an 

a m a te u r sports club decid ing on w h e th e r  to  accept sponsorship, o r a na tio n  sta te  

decid ing on its nationa l budget. Decisions in th ese  scenarios can be taken  in a

Ross Harrison, Democracy (Routledge Londpn 1993), at 3.
Christiano, Tom, "Democracy", The Stanford Encyclopedia o f Philosophy (Fall 2008 Edition), 

Edward N. Zalta (ed.), URL = <http://plato.stanford.edu/archives/fall2008/entries/dem ocracy/>
Christopher Eisgruber, "Dimensions of Democracy" (2003) 71 Fordham Law Review 1723, at 

1723. Eisgruber's aim is to expose the unsatisfactory nature of this understanding of democracy 
that he initially identifies.

Robert Goodin, Reflective Democracy (Oxford University Press 2003) at 1. Goodin goes on to 
suggest voting as the classic mechanism for achieving such responsiveness and that voting might 
be a necessary feature of a democracy but not a sufficient one.
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democratic way or not, though it is not easy to draw a clear dividing line between 

what is democratic and what is undemocratic. However, regular or repeated 

voting or other type of mass participation related to group decisions would seem 

to be a necessary condition for the label of democratic.^® Unless otherwise 

stated, the following analysis concerns democratic processes at the level of the 

state.

Democracy and its justification

A familiar method of analysing democracy proceeds such that articulating the 

moral justification for democracy as a form of government leads to a picture of 

what democracy is. The idea behind this approach is that democracy, as an 

evaluative concept, is shaped according to why it is good. I will adopt this 

approach to some extent in that I analyse justifications of democracy followed by 

conceptions of democracy, but I do not endorse the idea that democracy's 

justification reveals its shape all the way through. My claim is that democracy's 

contested nature is such that even if there were agreement on one justification 

of democracy, it would remain open and subject to dispute the precise shape of 

democratic processes and institutions. While accepting that the shape of 

democracy is up for debate -  and the arguments in such a debate are normative, 

concerned about what ought to be in terms of governmental structure -  it is only 

beyond certain minimum conditions that this is so. The term democracy ought 

not be just a placeholder for whatever form of government turns out to be 

morally commendable or morally best; there has to be some feature that must 

be present, to some degree, to warrant the label democracy. I will return to this 

point at the end of this chapter to defend it in more detail.

W hat does it mean to justify democracy? A useful framework for debate about 

justifying the state is provided by A John Simmons.’ ® His concern is the 

justification of the state generally but his framework applies for specifically

I will say m ore about m inim um  conditions fo r dem ocracy at the end of this chapter. 
A John Simmons, "Justification and Legitimacy" (1999) 109 Ethics 739.
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dem ocratic states. He distinguishes justification and legitimacy. The project of 

justification involves:

"Justifying an act, a strategy, a practice, an arrangem ent, or an institution  

typically involves showing it to  be prudentially rational, morally  

acceptable, or both (depending on the kind of justification at issue). And 

showing this, in standard cases, centrally involves rebutting certain kinds 

of possible objections to  it; e ither com parative objections -- th a t other 

acts or institutions (etc.) are preferable to  the one in question -- or 

noncom parative objections -- tha t the  act in question is unacceptable or 

w rong or th a t the institution practices or sanctions wrongdoing or vice."®°

W hile  on the  question of legitimacy, Simmons says;

"A state's (or governm ent's) legitimacy is the complex moral right it 

possesses to  be the exclusive imposer of binding duties on its subjects, to  

have its subjects com ply w ith  these duties, and to  use coercion to  enforce  

the  duties. Accordingly, state legitimacy is the logical correlate of various 

obligations, including subjects' political obligations."®^

In this fram ew ork  there  is a d ifferent burden of argum ent in showing the  state is 

justified and showing it is legitim ate. Justification rather than legitimacy in the  

senses outlined by Simmons is the  prim ary focus of the present enquiry. This is 

because the  justification question corresponds better than the legitimacy 

question (as defined above) to  w hat is at the heart o f the debate about 

dem ocracy's value. The legitimacy question extends to  the obligation to  obey the  

law question and is thus unsuitably demanding; if dem ocratic governm ent can 

only be com m ended if it succeeds in placing citizens under a general obligation, 

presum ptive or otherw ise, to  obey its laws then the bar has been set too  high. 

The moral obligation to  obey laws, it has been argued, is a variable or occasional

“ ibid, at 740. 
Ibid, at 746.
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thing depending on the law and the individual person whose obligation it is to  

obey it is in question.®^ That the use of law m ay be a w orthy project overall 

com bined w ith the fact tha t it typically presents itself as a seamless w eb, all of 

which must be obeyed, optional only if it says so,®  ̂arguably does still not mean  

subjects must or should trea t it as such. Given this debate about the  existence of 

a general moral obligation to  obey the law, there  is space fo r recognising the  

w orth  of a particular State or form  of governm ent short of it managing to  create  

a general obligation to  obey its law. In addition, the legitimacy question does not 

apply to  evaluation of the many things a governm ent m ight do which do not 

purport to  place, or make use of, obligations to  obey laws. As Raz points out, 

governm ents are very large economic operators and can be very influential, 

doing good and bad things, w ithout invoking th e ir authority in the sense of 

ordering anybody to  do anything.®'* For exam ple, a governm ent can award  

contracts for public service, provide tax incentives, and conduct advertising  

campaigns. W hile these things may rely on background laws to  various extents  

they do not involve the purported creation of new, unavoidable, non-negotiable  

obligations on the part of citizens. The fact of governm ent action tha t does not 

rely on authoritative orders suggests th a t the legitimacy question only partly, and 

not fully, overlaps w ith  the justification question.

in much of the debate about the  value of dem ocracy, justification and legitimacy  

are trea ted  as if th e  same thing but typically the  burden of argum ent is em braced  

as tha t of justifying rather than legitimising under Simmons' distinction. Simmons 

in the outline above remains agnostic betw een deontological and 

consequentialist modes of justifications. The following analysis similarly remains 

agnostic but, as will be evident, sides w ith  an expansive consequentialism w here  

the  tw o  modes conflict.

Joseph Raz, "The Obligation To Obey: Revision and Tradition" (1984) 1 Notre Dame JL Ethics & 
Pub Policy 139.

John Finnis, 'The Authority of Law in the Predicament of Contemporary Social Theory' (1984) 1 
Notre Dame JL Ethics & Pub Pol'y 115.

Raz, "The Obligation To Obey: Revision and Tradition" (1984) 1 Notre Dame JL Ethics & Pub 
Policy 139, at 140-144.
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Instrum ental and  intrinsic value

As a com plex concept, dem ocracy is, as Ross Harrison notes, an unlikely 

candidate fo r being a self-evident, basic good,®^ notw ithstanding tha t much 

contem porary talk about dem ocracy proceeds as if it is unquestionably good. 

Even if dem ocracy is truly good in tha t it is the best or only m orally acceptable  

form  of governm ent, this does not mean it is a self-evident good because it is 

difficult to  im agine a philosophical defence of dem ocracy's goodness, and thus 

its justification, tha t is not based on fu rth er reasons. And if its goodness w ere  

self-evident it would mean its goodness must not be explicable via further  

reasons. In any event, historical and contem porary political philosophers who  

come to  analyse dem ocracy typically accept a burden of argum entation that 

involves explaining why dem ocracy is justified and this is done w ith  reference to  

other values. The argum ents that have been m ade in support of dem ocracy  

include tw o  broad kinds of argum ents: argum ents claiming instrum ental value  

for dem ocracy and argum ents claiming intrinsic value for d e m o c r a c y . T h e  

argum ents fo r the instrum ental value for dem ocracy focus on the outcom es of 

dem ocratic processes as showing its w orth  while the  argum ents for the intrinsic 

value for dem ocracy focus on the  claimed intrinsic fairness of the  dem ocratic  

process as displaying or em bodying dem ocracy's w o r t h . I  will summarise  

notable argum ents under this instrum ental/intrinsic classification presently. The 

understanding of dem ocracy may shift slightly at tim es in w hat follows; some of 

the following argum ents emphasise or rely on features of dem ocracy tha t may 

not be present in all conceptions of dem ocracy. This is a symptom of the  

disputed nature of democracy. At least all o f the following understand  

dem ocracy as a way of making decisions fo r a group. Democratic processes are, it 

might be suggested, a subset of a range of possible group decision-making  

processes, though this suggestion is contentious given tha t the size of such a 

subset -  from  a subset of one to  a subset consisting of m ultiple units -  is

Ross Harrison, Democracy  (Routledge London 1993), a t 133.
*^The classification of argum ents fo r dem ocracy as instrum ental and intrinsic follows Christiano, 
Tom , "Dem ocracy", The Stanford Encyclopedia o f Philosophy (Fall 2 0 0 8  Edition), Edward N.
Zalta (ed.), URL = < h ttp ://p la to .s tan fo rd .e d u /a rc h iv e s /fa ll2 0 0 8 /e n tr ie s /d e m o c ra c y />

Thomas Christiano, "The A uthority  of Democracy" (2004) 12 Journal o f  Political Philosophy 266, 
at 266.
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disputable. That is, there  are varying reasoned opinions as to  w h eth er a 

dem ocracy must have a certain set of features to  be a dem ocracy or w/hether 

there  can be d ifferent sets of features th a t all still come under dem ocracy as an 

umbrella term . The point at which dem ocratic decision processes are separated  

from  non-dem ocratic decision processes will be hazy and likewise contestable.

For instrum ental argum ents for dem ocracy the  initial baseline comparison for 

evaluating dem ocracy is the absence of group decision procedures; fo r these  

argum ents effectively say dem ocratic governm ent is to  be adopted because it 

leads to  a better state of affairs than no governm ent or anarchy. This establishes 

the moral acceptability of dem ocratic governm ent. But beyond this initial hurdle  

these argum ents fo r dem ocracy might be expected to  show th a t democracy's  

benefits exceed alternative non-dem ocratic governm ent or group decision 

procedure. That is, to  be tru ly  justified in this m ode of argum ent, dem ocratic  

governm ent must not only have better consequences than anarchy but must also 

have better consequences than non-dem ocratic governm ent. Insofar as 

argum ents for dem ocracy as intrinsically valuable claim to  be an exclusive route  

to  democracy's justification, they face a d ifferent, higher burden than the  

instrum entalist argum ents because they cannot rest just on showing that 

dem ocratic governm ent instantiates a value whereas the non-governm ent does 

not. If arguing fo r dem ocracy as instantiating a value it must be shown tha t 

democracy is com pelled. A successful argum ent in this mode must be able to  

tru thfu lly  claim th a t to  honour the value there  must be dem ocratic governm ent 

because neither non-governm ent nor non-dem ocratic governm ent can honour 

the value in the way dem ocratic governm ent can.

Instrumental value of democracy

The follow ing argum ents share the  fea tu re  of claiming, implying or assuming th a t  

democracy's value is instrum ental in the sense th a t the consequences of 

dem ocracy are sufficiently valuable as to  recom m end its adoption: W hatever 

about dem ocracy fo r the  sake of having dem ocratic processes, it brings benefits
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tha t outw eigh its costs. As such these argum ents are unmistakably  

consequentialist.

Democratic decision-making and right answers

One grouping of argum ents in support of dem ocracy claims tha t dem ocratic  

processes are better than other decision-making processes at reaching or 

producing sound or correct answers. Political questions about w hat ought to  be 

done or not done in the context of a society w here  people's lives affect each 

other have b e tte r and worse answers. W ill the b etter answers m ore likely be 

reached w ith  a dem ocratic vote than w ith , say, a dictatorial decision? An 

argum ent associated with Plato says no.®® Plato's argum ent was tha t since some 

persons possess greater knowledge or expertise than others when it comes to  

figuring out w hat is best for a group or society and only these experts should 

have an input to  the decision process instead of a situation w here all m em bers of 

society have a say in producing the answer. In certain contexts it is clear th a t the  

Platonic argum ent applies. In a fam ily w ith tw o  adults and three  young children, 

a decision as to  the fam ily's living arrangem ents ought to  be decided just 

betw een the adults rather than by a process w here each of fam ily m em bers have 

an equal say. This is because o f the adults' superior knowledge and 

understanding of the relevant factors to  be considered when choosing a living 

arrangem ent fo r the family. Plato indicated tha t this was the way it ought to  be 

at the level of society or political com m unity. An enlightened m inority of the  

population would generally appreciate w hat was best fo r all the population. 

Notable fo r its use in opposition to  the Platonic argum ent is the Condorcet jury  

theorem , which indicates th a t a m ajority rule voting procedure rapidly 

approxim ates to  true  or correct results as the  num ber of people w ith an input or 

vote increases on the (adm itted ly  highly debateable) assumption th a t each 

individual vo ter is m ore likely than not to  get the right answer.®^ A recent version

Plato {Republic, Book VI); drawn from  Christlano, Tom , "Dem ocracy", The Stanford  

Encyclopedia o f  Philosophy (Fall 2 0 0 8  Edition), Edward N. Zalta (ed.), URL = 

< h ttp ://p la to .s tan fo rd .e d u /a rc h iv e s /fa ll2 0 0 8 /e n tr le s /d e m o c ra c y />
David Estlund, Dem ocratic Authority, A Philosophical Fram ew ork  (Princeton University Press 

2007) at 15.
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of this approach is David Estlund's defence of a conception o f dem ocracy based 

on w hat he calls epistemic proceduraiism.®° This is a theory  o f the justification of 

dem ocracy th a t claims dem ocracy is b etter than alternatives at producing good 

political results as well as being a fair procedure for group decision-making. 

Because Estlund favours dem ocracy as instantiating procedural fairness as w ell as 

achieving epistemic accuracy his approach is not purely instrum entalist. It is a 

hybrid approach marrying instrum ental and intrinsic value.

As well as epistem ic success, claims have been made fo r dem ocracy's superior 

responsiveness to  the  needs of a populace com pared to  non-dem ocratic form s of 

governm ent. Am artya Sen attaches significance to the factual-historical claim  

tha t no m ajor fam ine has occurred in a dem ocratic country w ith  a free  p r e s s . A  

fam ine is not a natural disaster if it can be avoided, says Sen^^and historically  

fam ines could have been avoided through b ette r organisation and 

com m unication than w hat existed.®^

The benefits o f democratic participation

O ther instrum entalist argum ents for dem ocracy point to  good outcom es of 

dem ocracy apart from  the w orth of the political decisions it produces. 

Dem ocratic participation through regular voting has an educative aspect for 

m em bers of a polity. It causes a very w ide range of people to  engage w ith  politics 

and in the process the ir education and moral character is improved.®^

90
David Estlund, Democratic Authority, A Philosophical Framework (Princeton University Press 

2007).
Amartya Sen, Development as Freedom (Oxford University Press 1999), at 152.
Amartya Sen, The Idea o f Justice (Penguin 2009), at 47-48.
Ibid, at 338.

94
Carol Pateman, Participation and Democratic Theory (Cambridge University Press 1970), at 29- 

33, channeling Rousseau and Mill. John Rawls said democracy " enhances the self esteem and the 
sense of political competence of the average citizen" and voting is "an activity enjoyable in itself 
that leads to a larger conception of society and to the development of [the voter's] intellectual 
and moral faculties." John Rawls, A Theory o f Justice (Harvard University Press 1971), at 234, 
quoted in Scott Hershovitz, "Legitimacy, Democracy, and Razian Authority" (2003) 9 Legal Theory 
201, at 215.
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Stability

O ther argum ents fo r democracy are m ore modest in the  picture they paint of 

democracy. They point to  inherent stability in dem ocratic decisions in tha t 

generally decisions desired by a m ajority -  th a t is, dem ocratic decisions -  will be 

easier to  carry out or enforce than decisions supported only by a m inority  

because they have the weight of num bers on the ir side.^^ Likewise, discontent 

with governm ental decisions can be channelled into the  com petitive dem ocratic  

processes. Campaigning and lobbying for votes is an outlet for discontent that 

m ight otherwise push towards rebellion if it was not perceived tha t change can 

potentially be effected via popular opinion. An acceptance much short of 

celebration of dem ocracy can be found in the so-called pluralist theories  

associated w ith  Robert Dahl and w ith Joseph Schum peter, which purport to  be 

value-free descriptions of democracy in action.®® Periodic elections are "a 

com petition am ong elites for political pow er.” The idea of popular will shining 

through via voting is thought to be m yth. Finally, it has been said tha t dem ocracy  

tends to foster an attitude  to political authority  th a t is sceptical and not fearful. 

People w ho live in democracies are "are educated in thinking tha t political 

authority changes hands and that it is up to  them  collectively to  effect that 

change."®^

Intrinsic value of democracy

Arguments about the intrinsic value of dem ocracy conceive dem ocratic  

processes as instantiating a fundam ental value or as honouring or respecting a 

fundam ental value. A value can be respected or honoured distinct from  

prom oting it.®® Arguments in this category tend to  be deontological rather than

Ross Harrison, Democracy (Routledge 1993), at 157-159.
Carol Gould, Rethinking Democracy: Freedom and Social Cooperation in Politics, Economy, and 

Society (Cambridge University Press 1988), at 8-9, citing Joseph Schumpeter, Capitalism, 
Socialism and Democracy (Allen & Unwin 1943) and Robert A Dahl A preface to Democratic 
Theory (Chicago University Press 1956).

Dimitrios Kyritsis, "Constitutional Review in Representative Democracy" (2012) 32 OJLS 1, at 
14.

Philip Pettit, "Consequentialism" in Peter Singer ed, A Companion to Ethics (Oxford, Blackwell 
1991) 230.
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consequentialist but the relevant theorists are not necessarily com m itted  to  

deontological m ethod.

Liberty, equality, and self government

Various com binations of liberty, equality and self-governm ent or autonom y  

feature  in justifications of democracy. The basic pattern is to  recognise a 

fundam ental value tha t m ight be called liberty (of some kind) as som ething every  

person is entitled to  or should enjoy and then expressly identify the assumption 

of equality betw een persons as a lim iting principle on this right. This then  points 

to  dem ocratic governm ent. In the classic liberal conception, dem ocratic  

governance th a t affords equal voting pow er at some im portant level puts this 

into practice. G overnm ent produces laws, aiming to  respect individual liberty, 

that are legitim ate by virtue of the consent of the governed, which consent is 

established by voting.^® Liberty and equality come together in identification of 

the moral m erit of dem ocracy as represented by a m ajority rule decision 

procedure: M ajority  rule affords "each person the  greatest say possible 

com patible with an equal say for each of the others.

The connection betw een dem ocracy and the values is perhaps m ore apparent 

when the value of liberty is outlined as autonom y or freedom  as self

developm ent, a form  of positive f r e e d o m . A n o t h e r  closely related w ay of 

articulating this value is to  use self-determ ination in place of self

d e v e l o p m e n t . I n  the distribution of conditions conducive to  self-developm ent 

or self-determ ination no one person's claim is better than any other's because 

the nature of humans as rational agents w ho make choices is com m on to  all

This idea is attributed to Loci<e and Mill. It should be noted that it is not the case that consent 
of any kind will do for democracy. A nondemocratic monarchy can be consented to by the 
people. Scott Hershovitz, "Legitimacy, Democracy, and Razian Authority" (2003) 9 Legal Theory 
201, at 215. Voting might imply consent but the reverse implication is not so.

Jeremy Waldron, "The Core of the Case Against Judicial Review" (2006) 115 Yale U 1346, at 
1388-1389.

Carol Gould, Rethinking Democracy: Freedom and Social Cooperation in Politics, Economy, and 
Society (Cambridge University Press, 1988), at chapter 2.

Ronald Dworkin Freedom's Law: The M oral Reading o f the American Constitution (Cambridge, 
MA: Harvard University Press 1996), at 21-22.
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persons. To allow for this equal enjoym ent of the  conditions fo r self

developm ent, certain social relations are needed. In Carol Gould's account of 

democracy, the key social relations in this regard are reciprocity and jo int 

a c t i v i t y . T h e s e  could be expressed via the  fam iliar idea o f coordination; Gould 

differentiates w hat she calls social reciprocity from  reciprocity as m erely a means 

to  pursue one's own ends. Social reciprocity exists w here jo in t activity is 

undertaken fo r shared purposes, voluntarily agreed u p o n . T h e r e  is reciprocity 

of respect in tha t participants respect each other's agency, interests, and 

j u d g m e n t s . D e m o c r a c y ,  in the  shape it ought to  be, is an instance of this social 

reciprocity. Gould thus makes a strong connection betw een autonom y and 

dem ocracy th a t Raz does not. If Gould does not quite manage to  persuasively 

establish a necessary connection betw een autonom y and dem ocracy her writing  

nevertheless helps show the likely contingent connections between  

instantiations of the tw o concepts of autonom y and democracy. Recognition of 

contingent connections is consistent w ith Raz's position.

In outlining the  intrinsic w orth  of dem ocratic processes Thomas Christiano 

identifies "equal advancem ent of interests" as a basic principle of justice. 

Given facts of human diversity, w ith  cognitive bias, fallib ility and disagreem ent, 

"each person has fundam ental interests in having an equal say in the processes 

of collective decision making. And so in order for people to  be trea ted  publicly as 

equals they must have an equal say in collective decision making."^®® Democracy, 

uniquely, satisfies this principle o f equal say in collective decision m a k i n g . I t  

should be noted, as with David Estlund's epistemic proceduralism, Christiano's 

position is a hybrid approach combining and holding in place distinct argum ents  

fo r democracy's instrum ental value as well as its intrinsic fairness.

Carol Gould, Rethinking Democracy, at 61.
Ibid, at 71-72.
Ibid, at 74.
Ibid.
Thom as Christiano, "The A uthority  of Dem ocracy" (2004) 12 Journal o f Political Philosophy 

266, a t 269.
Ibid, at 270. The publicity aspect o f this arises because justice is a "w eakly public principle;" it 

not only must be done it must be seen to  be done.
Ibid, at 274.



44

Democracy as political equality

Political equality can be understood to  be synonymous w ith  democracy.^^° This is 

based on a fram ing of the relevant question (that is, w hat is political equality) as 

w hat conception of dem ocracy should a society com m itted  to  egalitarian  

principles espouse. Egalitarian principles in this regard have at the ir core the  

principle "that governm ent must act to  make the  lives o f citizens better, and 

must act w ith  equal concern fo r the life of each member."^^^ Dworkin says "if 

political equality is a separate, independent dimension o f equality, then pow er is 

the only intelligible m etric fo r th a t dimension." This is so, says Dworkin, 

because the main argum ent for the  process-based or detached approach to  

democracy is th a t there  is disagreem ent on issues of substantive justice and thus 

in the absence of unanim ity the society's position on disputed issues must be a 

resolved in a way tha t afforded people an equal role.^^^ Dworkin recognises that 

equal voting pow er enjoys strong associations w ith  dem ocracy, but asks why  

equal voting pow er is an attractive state of affairs? I will re turn  to  this question in 

chapter 5 when revisiting the notion of political equality. Suffice to  say for the  

m om ent tha t Dworkin's position is a rejection of the  idea th a t political equality  

understood as only equal political pow er can provide a satisfactory account of 

the justification of dem ocracy. 1 return to  Dworkin's advocacy of a "dependent 

conception of democracy" later in this part of the chapter.

Instrumental versus intrinsic value

In this section I identify argum ents tha t claim exclusivity for an avenue to  

justifying dem ocracy as e ither instrum entalist or intrinsic in mode. I will argue in 

defence of a hybrid approach th a t is ready to  count argum ents for and against 

dem ocracy in term s of both instrum ental and intrinsic value.

Ronald Dworkin, "W hat is Equality? Part 4: Political Equality" (19 8 7 -1 98 8 ) 22 USF L Rev 1. 
Ibid, at 1. "Life" in this s ta tem ent m eans all im portan t aspects o f people's lives ra ther than  

m erely the fact of being alive over not being alive.
Ibid a t 8.
Ibid, at 8.
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Instrumentalism

Richard Arneson claims instrumentalism is the  only basis on which dem ocracy  

can be justified. He denies a "right to  a dem ocratic say" tha t is implied to  exist by 

the intrinsic valuing of d e m o c r a c y . S u c h  a right, as a fundam ental moral right, 

would hold regardless of popular opinion and also regardless of consequences, 

though it m ay be th a t the  right is conditional upon certain state of affairs being 

present before it a p p l i e s . A r n e s o n ' s  position is not to  deny the  possibility or 

existence of fundam ental rights of this kind -  th a t is, the  kind tha t hold no m atter  

w hat the  circumstances. Rather, his argum ent is to  show th a t there  cannot be 

such a right in the context of democracy. In showing this he highlights the burden  

of argum ent for a defender of democracy as intrinsically just. Such a defence  

must be able to show the dividing line between a dem ocratic system and a non- 

dem ocratic one. Yet Arneson points out how difficult this would be since, he 

claims, dem ocracy is not an "all or nothing" thing. He points out five dimensions 

in which a dem ocracy can be seen to  be more or less dem ocratic. In sum, these  

are:

1. the degree of freedom  of speech

2. the frequency of elections

3. the  extent to  which m ajority rule is realised

4. the degree of equality in opportunity to  have political influence

5. the am ount of deliberation behind political decisions.

Arneson's core argum ent assumes th a t outcomes m atter in a moral assessment 

of dem ocracy as indeed in any institution or practice, but he adds the  stronger 

claim th a t assessment by reference to  outcomes is the  only measure th a t counts 

when evaluating democracy. This is because at the  root of dem ocracy is the  

assignment of pow er -  if there is a right to  a dem ocratic say, it would effectively

Richard Arneson, "The Right to a Democratic Say" in Christiano and Christman eds, 
Contemporary Debates in Political Philosophy (Wiley Blackwell 2009), at 197-198.

Ibid, at 197.
Richard Arneson, "The Right to a Democratic Say" in Christiano and Christman eds 

Contemporary Debates in Political Philosophy (Wiley Blackwell 2009), at 198-199.
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be to  give a portion of political pow er to  enfranchised individuals -  over others. 

For Arneson the holding of pow er over others is not just a fea tu re  of possessing a 

moral right generally but rather is som ething th a t can only be justified on the  

basis th a t such holding of pow er over others "would fairly advance the interests 

of the people affected.

This idea is also implicit in Raz's note on dem ocratic authority;

"Dem ocracy is best understood as a political system allowing individuals 

opportunities for inform ed participation in the  political process whose  

purpose is the  prom otion of sound decisions. Democracy is justified  

inasmuch as it is necessary to  serve the w ell-being of people. It shares the  

general structure of authority and relies, for its legitimacy, on its ability to  

deliver sound decisions.

In Raz's general account of legitim ate authority  an authoritative com m and is 

m orally legitim ate if following it will help a subject (a person to  w hom  the  

com m and is directed) better follow  the balance of reasons tha t apply to  him or 

her than if he or she works about the balance of reasons for him or herself.^^® 

Note tha t "sound decisions" in the above quoted passage does not m ean the  

best possible decisions or m orally optim al decisions because the  standard varies 

depending on the subject and the service o f an authority is provided by helping 

the subject do better than they otherwise would rather than do the  best they  

might. Also understood is th a t isolated or occasional unsound decisions do not 

deprive the  authority  of its legitimacy. Nonetheless, it remains th a t dem ocratic  

authority, like all authority in Raz's theory, stands or falls on how well it is doing 

in providing a service to  subjects. The com m itm ent to  dem ocracy is contingent 

and m erit based rather than absolute.

Ibid, a t 200. This is Arneson's positive argum ent in support o f dem ocratic instrum entalism . He 

also seeks to  rebut the position suggesting dem ocracy can be valuable only intrinsically.
Joseph Raz, "Liberalism, Skepticism, and Dem ocracy" (19 8 8 -1 98 9 ) 74 Iowa L Rev 761, a t 779. 
Joseph Raz, "Authority, Lavi> and M orality" (1985) 68 The M onist 295, at 299.
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A note on what the "sound decisions" approach misses

The approaches of Raz and Arneson are a refreshing counterpoint to  a com e- 

w hat-m ay or unreviewable com m itm ent to  dem ocracy. It should be m ade clear, 

however, th a t these approaches -  especially when articulated via Raz -  may not 

give sufficient a ttention to  certain im portant considerations and features of 

democracy. First, insofar as it is suggested, as Raz does, that ability to  deliver 

sound decisions is the key -  even the sole -  criterion by which justification or 

legitimacy is established, the instrum ental benefits of the processes of 

democracy are missed. Such instrum ental benefits include the educative and self 

developm ent aspects related to  active political participation through voting and 

political c a m p a i g n i n g . A s  Dworkin notes, it is a short-sighted evaluation of the  

consequences of dem ocracy tha t does not count these kinds of benefits. 

Second, a focus on sound decision making -  tha t is, a focus on evaluating how  

successful the  dem ocratic decision making processes are at producing answers to  

political questions com pliance w ith  which results in subjects better conforming  

with reasons th a t apply to  them  for action than if they evaluated these reasons 

for them selves -  misses the value in follow ing your own lights and even getting it 

wrong, but getting it wrong by your own decision. Scott Hershovitz provides a 

critique of Razian authority along these lines:^^^

"An ideal (perhaps not the only one) of dem ocracy views governm ent 

action as collective action, as the action of the  com m unity taken through  

various procedures and decision functions th a t operate on the  

preferences or views of its m em bers. The idea behind this v iew  of 

dem ocracy is that w e are binding ourselves through acts of legislation. 

Contrast this w ith  the  view  expressed by Raz; 'G overnm ents decide w hat 

is best fo r the ir subjects and present them  w ith the results as binding 

conclusions tha t they are bound to  fo llow .' This is no doubt true  generally, 

and yet an adherent of the view I am expounding will deny th a t it is true

Carol Patem an, Participation and  Dem ocratic Theory  (Cambridge University Press 1970).
Ronald Dworkin, "W hat is Equality? Part 4: Political Equality" (1987 -1988 ) 22 USF L Rev 1, at 4-

5 .
Scott Hershovitz, "Legitimacy, Democracy, and Razian Authority" (2003) 9 Legal Theory 201.
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of well-constructed democracies. Rather, in democracies, people decide 

together what they shall be bound to do. Law in a democracy does not 

merely tell us what we may and may not do— though it does that; law is 

how we decide what we may and may not do."^^^

The contrast here is between governmental decision as the decision of the polity 

and governmental decision as decision for the polity. The former looks at the 

substance of the decision, the latter at the process. Hershovitz adds the 

observation that you can bind yourself in ways others cannot bind you, as with 

the act of promising, for e x a m p l e . T h i s  helps us see that democracy at least 

claims, or its proponents claim on its behalf, to deliver value in a dimension apart 

from the dimension of sound decisions. In other words, the process matters; how 

the decision came to be is important independent of the content of the decision. 

This strategy of Hershovitz runs the risk of setting up a democracy versus 

nondemocracy contest in favour of democracy by including in the criteria for 

assessment what seems to be the distinguishing feature of democratic 

government, namely, rule by the people. But it can be kept an open question 

whether democracy can achieve this or is achieving this in any particular 

instance. So, despite the fact that nondemocracies do not claim such a benefit 

and would seem to lose out by opening up this question, it is not to beg the 

question to consider it by expanding the dimensions for evaluation. Rather, it 

would be to beg the question against democracy if the dimension of value 

through making one's own decision was foreclosed from the outset.

it strikes as correct that for decisions at the level of the political it matters how 

they are made for reasons apart from simply the substantive merit of the 

decisions. Hershovitz contrasts governmental output to that of medical advice 

from a doctor.^^^ All that matters regarding the doctor's medical advice is its 

correctness in terms of diagnosis and treatm ent of the medical problem.

Ibid, at 210, quoting Raz, Ethics in the Public Domain: Essays in the 
IVIorality o f Law and Politics (Oxford University Press 1995), at 359.
'^''ibid, at 211.

Ibid, at 212-213.
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Whether the medical opinion is the doctor's own, quickly arrived at, or arrived at 

after consultation with other doctors, might be of interest but only insofar as it 

might affect the correctness of the advice. We are not really concerned about 

fairness and collegiality among doctors for its own sake. This contrasts with 

governmental decision where we might want it to be in the open for reasons of 

assessing its rectitude and because such transparency is respectful of citizens.

Finally, another reason can be noted why the more expansive instrumentalist 

view of democracy's value is favoured presently. Notwithstanding the use of 

"justification" in the "normal justification thesis" we should remember that that 

thesis is addressed to the question of legitimacy, as distinct from justification, 

when those terms mean what they mean in Simmons' differentiation of them, 

set out a b o v e . R a z  is addressing the question: "What can justify holding some 

people duty-bound to obey others? Under what conditions can some have a right 

to rule others?"^^® With this as the inquiry the view is narrowed to looking for a 

clincher argument that achieves the very substantial task of establishing such a 

duty to obey. The view therefore is not ready to take account of the numerous 

minor benefits that might accrue. For example, it would not be plausible for 

whether you have a duty to obey a particular law to turn on whether you had a 

benefit to the development in your character by having a say, that is indirect and 

quite dilute, in the making of that law. It is therefore understandable why an 

expansive assessment of instrumental value and benefits is eschewed when the 

question to answer is the legitimacy question rather than the justification 

question, in Simmons' sense. It is the justification question in this sense that I 

argue we should consider when evaluating democracy against nondemocracy.

Ibid, at 212. This is a problem  o f Raz's general conception of authority. See Kenneth H im m a, 
"Just 'Cause You're Sm arter than M e Doesn't Give You a Right to  Tell M e  W h a t to  Do: Legitim ate  

A uthority  and the Norm al Justification Thesis" (2007) 27 OJLS 121.
A John Simmons, "Justification and Legitimacy" (1999) 109 Ethics 739.
Joseph Raz, Ethics In The Public Dom ain: Essays In The M o ra lity  O f Law A nd Politics (Oxford  

University Press 1995), at 356, quoted in Hershovitz, "Legitimacy, Democracy, and Razian 

A uthority" (2003) 9 Legal Theory 201, at 210.
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Intrinsic value only

To argue the m irror opposite of Arneson and Raz is to  insist th a t democracy's 

perform ance is neither here nor there , th a t dem ocratic governm ental process in 

itself is com pelled and compelling. It is not easy to  find advocates w ho take the  

precise m irror image to  Arneson, fo r instance, and defend intrinsic value as the  

sole measure o f democracy. There are theorists, however, w ho trum p the  

process o f dem ocracy over the  substance of the  output from  dem ocratic  

processes. One type of advocate of this position is a moral sceptic who says that 

because really there  are no m orally superior answers to  questions of moral 

value, dem ocratic decisions should prevail. No one's answers to  moral 

questions are b etter than anyone else's so w e must decide by dem ocratic  

processes. This is an unstable position because it struggles w ith  the challenge to  

explain why any norm ative recom m endations this position makes should be 

listened to  given its premise of moral relativism.

Another type of advocate is w hat m ight be called an institutionally com m itted  

dem ocrat. US federal judge Robert Bork^^° exem plifies this kind of dem ocrat, 

Christiano suggests, as Bork can be associated w ith the  idea th a t the dem ocratic  

provenance of a law is all tha t m atters qua the law's moral legitimacy. But Bork's 

position -  qua political-legal philosopher as well as qua judge -  is shaped by a 

concern about the proper institutional role of judges in a democracy; he is not 

concerned to  identify precisely w hy dem ocracy is justified but rather takes 

democracy to  be as he finds it in the United States constitutional order.

W hat comes closest to  being the m irror opposite of Raz and Arneson are those 

who defend a procedural or purely procedural conception of democracy. 

Typically arising from  the fact of reasonable disagreem ent as to  the scope and 

requirem ents of political m orality, a recom m endation is m ade for dem ocratic

Allan C Hutchinson "A 'Hard Core' Case Against Judicial Review" (2008) 121 Harvard Law 

Review Forum 57.
As identified by Christiano to  be a supporter o f this position. Thom as Christiano, "The 

Authority of Democracy" (2004) 12 Journal o f Political Philosophy 266, at 267 , citing Robert Bortc, 
"Neutral Principles and Some First A m en dm ent Problems" (1971) 47 Indiana Law Journal 1.
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procedures as the  fair w ay to  decide how society is to  get on w ith things in the  

face of disagreem ent. This m ethod of arguing to  dem ocracy from  neutrality  or 

procedural fairness is exam ined in the  next section.

Democracy and neutrality

The line of thought about dem ocracy being developed in this Part supports 

pluralism or anti-reductionism  in reflecting the com plexity of the concept of 

democracy. The em brace of pluralism prom pts consideration of w h eth er this 

pluralism really instantiates a particular account of democracy, specifically 

democracy as based on the  neutrality that is implied by pluralism. The possibility 

therefore  of a substantively neutral account of democracy's justification will be 

addressed presently and it will be suggested tha t such a justification is not 

available. A ttention is w arranted in respect of this supposedly substance-neutral 

approach to  justifying dem ocracy because it is associated strongly w ith the  

theory of judicial review of John Hart Ely tha t is of relevance to  the  central 

question of this thesis about the role of the  judge in protecting dem ocratic  

processes. This is Ely's process theory of judicial review and it is exam ined in 

chapter 3. This following idea articulates Ely's preferred rationale for democracy.

"[Ejveryone should have a say in how w e are governed because no one 

can be sure tha t she knows what's right (and even if she thinks she does, 

she has no right to  impose her notion of what's right on others w ho think  

differently). This a ttitud e  was perhaps put most succinctly by the  

distinguished political scientist EE Schattschneider: 'Dem ocracy is a 

political system for people who are not sure th a t they are right.

John Hart Ely, On Constitutional Ground  (Princeton University Press 1996), a t 10. Extract from  

Ely, "Dem ocracy and Judicial Review" (1982) 17 Stanford Lawyer 3. Note also Ely said th a t a group  

of equals in an original position considering to  fram e a governm ent would "start w ith  the  

presum ption th a t no sane adult's values are to  count fo r m ore or less than any other's" and this 

would lead to  m ajority rule but w ith  certain provisos. John Hart Ely, "A nother Such Victory: 
Constitutional Theory and Practice in a W orld W h ere  Courts are no D ifferent from  Legislatures" 

(1991) extracted in John Hart Ely, On Constitutional Ground  (Princeton University Press 1996), at 
5.
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This can be associated w ith an argum ent from  neutrality  to  dem ocracy. In Social 

Justice in the Liberal State^^^ Bruce Ackerman aims to  build a defence o f 

liberalism from  first principles. Added to  the principles of rationality  and 

consistency^^^ the real norm ative driver of Ackerman's theo ry  is the principle o f 

neutrality. N eutrality  serves to  constrain the argum entation available when it 

comes to  justifying current or proposed pow er relations in society:

"No reason is a good reason if it requires the pow er holder to  assert:

(a) tha t his conception of the  good is better than th a t asserted by any of his 

fe llow  citizens, or

(b) that, regardless of his conception of the good, he is intrinsically superior 

to  one or m ore of his fellow  citizens."

For Ackerman this principle is key in assessing the m erits of argum ents of 

political m orality, in support of this recom m endation of neutrality  Ackerman  

points to  the sceptic's argum ent th a t "[w jh ile  everybody has an opinion about 

the good life, none can be known to  be superior to  any other. It follows th a t  

anyone who asserts th a t e ither he or his aims are intrinsically superior doesn't 

know w hat he's talking about."^^'*An alternative support -  com pelling even for 

those who think they "can know  som ething about the  good life"^^^ -  is tha t 

working out the  good life must be the  result of experim entation  and experience  

rather than an authoritative teacher's instruction. Yet another a lternative  

support is, Ackerm an claims, the idea tha t people cannot be forced into any 

conception of the  good life -  to  really experience this goodness requires 

autonom ous deliberation to  arrive at it. Ackerman says neutra lity  is an especially 

compelling organising principle of political philosophy because its rejection  

requires rejection of all three of these argum ents (from  scepticism, experience.

Bruce Ackerm an, Social Justice in the Liberal S ta te  (Yale University Press 1980). 
“ "ib id , at 3-7.

Ibid, at 11.
Ibid. Emphasis in original.
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and autonom y) and m ore (for there  are other pathways to  neutrality, Ackerman 

claims).

Is this a good foundation on which to  rest a justification of dem ocracy and 

accordingly also the  institutional arrangem ents th a t ought to  be? Joseph Raz in 

"Liberalism, Skepticism, and Democracy"^^^ attacks the  argum ent to  liberalism -  

tha t is, the valuing of individual freedom  -  from  scepticism, moral and otherwise. 

Such scepticism is the  doubting tha t we can really know the things we might 

believe. Raz also criticizes conceptions of dem ocracy tha t shares affinities with  

the argum ent to  liberalism from  scepticism. Raz identifies an association of ideas 

relating to  scepticism and shows why they are only tenuous routes to  liberal 

tolerance, this position of tolerance exemplifying the  liberal respect for individual 

freedom . Raz says th a t if scepticism (w hether global in ranging across all m atters  

or local in applying in some areas) provides a base for liberal to leration, it is for a 

very w eak form  of toleration. A lternatively it provides no base at all, for 

intolerance can arise from  scepticism just as tolerance.

Raz investigates the position of som eone who has a particular conception of how  

to  live a good life. Yet in respect of another person w ho has a very different, 

indeed contrary, belief as to  w hat is a good life, she thinks he is likely as right 

about this as she herself is about her view of the good life. Raz points out that if 

she really sees no view  better than the other the logical position is to  suspend 

belief; yet she must carry on life and hence may as w ell lead as she believes best. 

Raz believes this is an unstable state of mind; it is full of internal tensions and 

provides, by itself, an unpromising basis for any political principle, including 

tolerance. He does how ever associate it w ith  a w eak principle of 

noninterference, a presum ption against interference in the lives of others absent 

substantial r e a s o n . T h i s  noninterference stance is drawn from  the implication

Ibid, at 12. See Ackerman's elaboration on these in chapter 11 of Social Justice in the Liberal 
State.

(1989) 74 Iowa Law Review 761.
^^®lbid, at 763.
“ ®lbid, at 769-771.
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th a t if you believe your conception of the  good is no m ore likely to  be true than  

its rival then you must think others would not be b etter off follow ing your view  

of the good. Add to  this the idea th a t if you in terfere w ith som eone's life you 

take some part of responsibility fo r it -  and this should not be done absent 

substantial reason -  and then you get the  noninterference stance/'*°

Procedural democracy

In the  context o f providing an account of dem ocracy tha t claims both sound 

decision-making and procedural fairness, called "epistemic proceduralism,"  

David Estlund examines purportedly purely procedural accounts of democracy.

Fair proceduralism, as it might be called, observes tha t people disagree on 

w hat is best for them  to  do. In this context the  decisions produced by voting and 

m ajority rule acquire moral significance because these dem ocratic procedures  

are a fair way of getting on w ith  things. The attraction of this account, according 

to  Estlund, is th a t it avoids having to  take a position on w hat are the best 

outcomes of political decisions -  th a t is, it is neutral as to  substantive values. 

Also, it is not underm ined by evidence tha t voters may vote irrationally or 

selfishly. But fo r Estlund fair proceduralism is an impoverished account of 

democracy. As he puts it "if w hat w e w ant is a procedure tha t is fair to  all, why  

not flip a coin?"^'’  ̂ In pinpointing the notion of fairness th a t is present in 

procedural fairness Estlund distinguishes it from  fairness associated w ith  a 

decision on the basis th a t the  decision reached a just or fair outcom e. This is 

substantive fairness or substantive justice. Also distinguished is the story of an 

output tha t is said to  be fair because the  decision-making procedure tha t  

produced it is fair.^'*^ Rather, Estlund zones in on the actual decision-making

Ibid, at 770.
David Estlund, Dem ocratic Authority, A Philosoptiical Frameworl< {Pnnceton  University Press 

2007).
Ibid, a t 66.
Ibid, at 69-70 . Estlund's distinction betw een  this retrospective procedural fairness and intrinsic 

procedural fairness is very subtle, perhaps so subtle as to  be a distinction w ith o u t a real 
difference. The supposed d ifference is betw een , on the  one hand, saying a particular decision is 

fa ir because it was produced by a fa ir procedure, and on the o ther hand, looking just at the  

procedure to  make an assessment o f its intrinsic fairness. But surely the la tte r task here is 

precisely w hat you perform  w hen com pleting the  fo rm er task? M ore  significantly, at various 
tim es a fte r distinguishing them  Estlund appears to  run the tw o  together.
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procedure itself to  isolate w hat he calls intrinsic procedural fairness. This is not to  

be understood, for Estlund's purposes, as som ething like when a procedure gets 

called into play it must operate precisely according to  its rules fo r operation: for 

exam ple, the rules of the game must be adhered to  in the playing of the game. 

Instead, intrinsic procedural fairness is "the nonretrospective nonprospective  

fairness of a procedure w hether or not it is properly run."^^'* In then identifying  

w hat this is, Estlund notes th a t procedural fairness is arrived at only because of a 

re trea t from  substance. W e, as a group, cannot agree on w hat is the  best 

outcom e. N either can we agree on which individual or subset of the group is best 

placed to  pick the right outcom e. So a dynamic of re treat from  substance takes 

place until the group stops at intrinsic procedural fairness, which by definition  

must be entire ly  uncontroversial, otherwise the retreat would not stop at it.

Estlund suggests tha t for the decision procedure to  be uncontroversial it needs to  

fairly prom ote individuals' interests. This, in turn, means prom oting the ir ends 

and giving them  equal procedural trea tm en t. To prom ote their ends the  

procedure must be aggregative, meaning tha t the outcom e of running the group 

decision procedure is sensitive to  changes in the aims of the  individuals of the  

group. To give equal procedural trea tm en t the procedure must be anonymous, 

m eaning not just tha t a person's preference is kept secret, but th a t the output of 

the procedure, th a t is, the collective decision, is unaffected by a change in a 

preference of an individual. Aggregativity and anonym ity are m utually exclusive; 

m ajority  rule is an exam ple of a rule of aggregation and a coin flip would be an 

exam ple of an anonymous procedure. Estlund's key claim is tha t intrinsic 

procedural fairness must be anonymous, not aggregative. Hence, fair 

proceduraiism  alone cannot account for democracy as w e know it since w hat it 

requires is a coin flip. W hy is it tha t rules of aggregation cannot instantiate  

intrinsic procedural fairness? Estlund identifies social choice theory  as the  study 

of rules of aggregation, tha t is, the  study of how individual preferences get 

tu rned  into a collective preference. Estlund in effect claims th a t the  domain of

Ibid, at 70.
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social choice theory is the abstract rules. In reality the  operation of procedures 

conforming w ith the  abstract rules is entirely contingent. This is suggested by 

examples used by Estlund of bikes being banned in a dictatorship w here  it so 

happens th a t a m ajority would like bikes banned and of an uncle taking a child's 

watch fo r losing a coin flip w here  the uncle was going to  take the w atch in any 

event. A rule of aggregation has been satisfied in both these instances, but 

what's happened cannot be said to  be fair. Procedural fairness is concerned with  

the actual procedures in any given place and tim e, not w ith the abstract rules of 

aggregation. Estlund claims tha t this point shows th a t social choice theory  is 

really dealing in substantive standards because it is dealing w ith  things 

independent of any tem poral procedure tha t might have produced it. There is 

difficulty in accepting Estlund's claim th a t social choice theory unavoidably takes 

a stance on procedure-independent substance. W hy is it th a t if a collective 

decision is sensitive to  individual preferences it cannot be substantively virginal 

(to use Estlund's m etaphor)? It could be just that if you care about the  collective 

decision reflecting individual preferences then you care about som ething, namely  

that collective decisions reflecting individual preferences, this is a substantive 

view you hold. This raises the question w h eth er anything can ever not be 

substantive. Even the coin flip can be said to  exhibit a substantive position -  that 

is, collective decisions should be non-aggregative and anonymous (in Estlund's 

sense of anonym ity). Estlund acknowledges tha t his argum ent leaves room for 

accounts o f dem ocracy to  claim to  be m inim alist when it comes to  taking  

positions on substantive m atters. W hile not virginal, they are at least not 

substantively promiscuous. Having said that, he repeats his assertion that 

substance has priority over process and th a t it is only because of the regrettable  

problem of disagreem ent tha t substance needs to  be avoided som ew hat.

It should be accepted tha t no conception of dem ocracy is absolutely purely 

procedural. A procedural dem ocracy recom m ends a particular procedure; not 

any procedure will do. The proceduralist dem ocrat at least recom m ends one

Ibid, at 83.
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substantive outcome: that the society or group makes its decisions by this 

particular procedure. Furthermore, the implicit recognition that the society must 

be able to arrive at a group decision is itself a substantive position. The 

proceduralist democrat is more accurately called the minimally substantive 

defender of democracy. Michael Walzer made the point:

"What is at stake in discussions about procedural justice is the 

distribution of pow/er, and that is surely a substantive matter. No 

procedural arrangement can be defended except by some substantive 

argument, and every substantive argument (in political philosophy) issues 

also in some procedural arrangement.

The above insight, Estlund's demonstration of the elusiveness of a purely 

procedural democracy justification, and Raz's critique of scepticism as a basis for 

democracy are persuasive in defeating a line of thought that democracy's 

justification -  once recognised to be pluralistic -  conversely becomes monistic 

due to the singular appearance of an argument to democracy from substance- 

neutrality.

Combining instrumental and intrinsic value: democracy's pluralistic justification

The claim advanced here is that democracy should be considered to be pluralistic 

in its justification. It should be recognised that there are multiple routes to 

establishing its moral permissibility as a form of government or the claim that it 

is morally required to have democracy as a form of government. This claim is a 

relatively weak claim; it is just that democracy should be considered to be 

pluralistic in justification rather than the claim that it actually is pluralistic in 

justification, which is a stronger claim that I do not seek to defend. As a 

modification of the instrumentalist position of Arneson and Raz, as related 

above, the assessment of outcomes should include the actual honouring or 

respecting of values instantiated in the processes as well as the further political

M ichael W alzer, "Philosophy and Democracy" (1981) 9 Political Theory 379, at 386.
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consequences tha t follow . In o ther words, when explaining the benefits of 

democracy, w e should feel vindicated in listing the benefits th a t come from  

simply having a dem ocratic say, or participating in the  process, distinct from  the  

benefits tha t com e, down the line, from  the political decisions taken via the  

dem ocratic process. W e should count these participatory benefits as well as the  

benefits of the  political decision th a t follow . It is not double counting and it is not 

an e ith e r/o r choice. There is a v iew  th a t it is a hollow or toothless form  of 

consequentialism tha t counts the act in itself as well as the results th a t follow  

when weighing up the consequences.^"’  A full refutation of this view  must go to  

the heart of w hat consequentialism is and I shall not a ttem p t it here. But I will 

repeat tha t my claim is not that pluralistic justification is the case, it is just that it 

ought to  be considered the  case. I will also relate Ronald Dworkin's pertinent, 

short defence o f this expansive measuring of consequences for assessing 

dem ocracy in his "W hat is Equality? Part 4: Political Equality."^''® Dworkin is 

concerned to  advocate w hat he calls a dependent approach to  dem ocracy in 

preference to  a detached approach to  democracy. The dependent approach 

identifies dem ocracy as "w hatever form  [of governm ent] is most likely to  

produce the substantive decisions and results tha t trea t all m em bers of the  

com m unity w ith equal concern" while the  detached approach identifies 

dem ocracy by looking at the features of the political process: it looks to  see that 

it distributes political pow er in an equal w ay and this is distinct from  however 

equality-regarding the substantive outcomes of the process are. The 

distribution of political pow er in this sense refers to  precisely w hat the process 

instantiates rather than some w ider notion such as the degree of autonom y  

citizens actually enjoy in the ir lives. Dworkin's m ethod is to  test these differing

John G ardner, "Book Review of Am artya Sen's The Idea o f  Justice" (2012) 6 Journal o f Law, 
Philosophy, and Culture. In speaking about the m ethod I endorse above, G ardner says "Once the  

category of 'consequences' is drawn so w idely , to  include not only the  fu rth er consequences of 
actions but also the actions them selves, and to  include such things conceived not only agent- 
neutrally but also agent relatively, consequentialism  becomes anodyne, harmless, just another 

nam e fo r the fullest sensitivity to  value. It also becomes inevitably pluralistic."
(19 8 7 -1 98 8 ) 22 USF L Rev 1.
Ibid, at 3.
Ibid, at 3-4.
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approaches against the com m on assumptions w e have about democracy. In his 

words:

"A pure dependent conception would obviously be a poor interpretation  

of our com mon central assumptions about dem ocracy if it ignored 

participatory consequences, and counted only distributional 

consequences among the substantive goals of an egalitarian state. For a 

benevolent tyranny, in which none of our assumptions about dem ocracy  

held, m ight nevertheless produce a just property  scheme, and might 

otherw ise respect the  distributional goals of the  right conception of 

equality; indeed it might produce a m ore egalitarian distribution than a 

dem ocracy could. But no tyranny could advance the participatory goals 

any egalitarian com m unity would also aim to  secure. So any plausible 

dependent conception of dem ocracy will recognize the im portance of 

participatory consequences, and explain central features of democracy, at 

least in part, on th a t ground. It will o ffer an in terpretation  of universal 

suffrage, free speech, and other aspects of dem ocracy tha t tries to  show 

how these can be understood as helping to  advance all the goals of 

equality, taken together, and it will propose changes or im provem ents to  

our political process in tha t spirit."^^^

Dworkin's benevolent tyranny exam ple neatly reinforces the  point I channelled in 

the  section above titled  "A note on w hat the  "sound decisions" approach 

misses." There are certain valuable benefits tha t only real dem ocratic  

participation can bring. It is an impoverished assessment of the  w orth  of 

dem ocracy if these are left out of the picture.

Com bination of the m ultiple argum ents for dem ocracy produces w hat m ight be 

called a pluralist justification for democracy. It is pluralist in the sense th a t it is in 

opposition to  the claim tha t the justification for dem ocracy must lie in

Ibid, a t 5.
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instrum entalism  (to the exclusion of intrinsic value claims for dem ocracy) alone  

and it is in opposition to  the claim th a t the  justification for dem ocracy must lie in 

process values and there fo re  intrinsic assessment alone. And it is also pluralist in 

tha t it can readily accept th a t m ultiple, differing values may be honoured or 

prom oted by dem ocracy and these do not have to  be reduced or translated into 

a single value.

So far so good when the various argum ents point in roughly the  same direction. 

W hat about w hen an evaluation of a w ould-be dem ocratic set up by reference  

to, say, the  value of equality, indicates tha t the process in itself is pleasingly 

equality-respecting or prom otive but the  outcom e in term s of the content of 

laws enacted, as well as the process benefits, is equality-degrading? This problem  

may arise in respect of d ifferent values as well. This is the  problem  of 

incom m ensurability. If w e are to  keep value pluralism in play w e cannot reduce 

the various evaluations to  a single value, and even if we w ere to  a ttem p t to  set 

up a com mon m easure, perhaps by assigning units of value, this would be a very  

difficult task. It is like assessing which is the best car when the criteria are  

independent variables, such as appearance and driving p e r fo r m a n c e .T h is  is a 

problem  of "non-com m ensurability" and is a problem of consequentialist 

reasoning generally. But this problem  should not be over-estim ated. Sen 

points out that, as a m atter of daily life, w e manage to  make practically 

reasonable choices th a t get over this problem : w ith  lim ited spending m oney we  

manage to  choose which groceries to  buy w hen w e go shopping, for exam ple.

A person can identify his or her preferred car even w hen he or she has m ultiple  

criteria in mind -  aesthetics and engine perform ance -  which do not all point to  

the  same result. The decision in the end is not arbitrary. It m ay be difficult to  

decide, but the exercise of choice as rational agents does not only take place 

w ith trivial or obvious decisions w here  the  com pared m erit is expressible in real

John Finnis, N a tu ra l Law and N a tu ra l Rights (Clarendon Press 1980), at 116: "... any principle  

contain a term  such as 'the greatest good o f the  greatest num ber' is as logically senseless as 

offering a prize fo r 'w riting  the  most essays in the shortest tim e ' (W ho wins? -  the person w ho  

turns up tom orro w  w ith  th ree  essays, or the  person w ho turns up in a w eek w ith  tw elve , or
Ibid.
Am artya Sen, The Idea o f Justice (Penguin 2009), at 241.
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num bers/^^ In evaluating the  vi/orth of democracy both the  process in itself and 

the  outcom es it leads to  can be assessed in an overall assessment th a t does not 

need to  stipulate in advance a weighting for the d ifferent lines of assessment.

P a r t  III: T h e  n a t u r e  o f  d e m o c ra c y :  c o n te s te d , n o n -e s s e n t ia lis t ,  a n d  e v o lv in g

In the  final Part of this Chapter I v\/ill make some additional remarks in support of

the  claim tha t dem ocracy ought to  be viewed as non-essentialist in nature.

Forms of democracy

There is much debate about d ifferent forms of dem ocracy. The leading models or 

form s of dem ocracy include:

/. R epresen tative  dem ocracy

Direct democracy can be understood as the  simple instantiation of 

dem ocracy w here a group decision needs to  be made and unanim ity may 

not be the case; there fo re  the  question is put to  a vote am ong the  

m em bers of the group. Absent special considerations, votes count equally  

and m ajority  rule applies. Given that the question is som ething th a t falls 

to  be decided, to  require a super-m ajority would be to  allow a m inority to  

have th e ir way (even if this is just the preservation of the status quo). 

That is w hy a simple m ajority rule in this scenario is claimed to  be the  

dem ocratic arrangem ent; this is the principle o f m ajoritarianism . Now it is 

accepted th a t direct dem ocracy is an unworkable model for a group as 

large and complex as a nation state. The com prom ise is a representative  

democracy. This is the basic model in W estern democracies. Periodic 

elections take place in which everyone -  subject to  some exceptions -  

gets to  vote in order to  elect representative w ho will sit in a legislative 

assembly and then by m ajority decision enact laws for the  whole polity. 

M ajo rity  rule w ithin the  assembly is a proxy fo r m ajority rule in the  whole

Ibid, at 240.
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com m unity. This is a view  of dem ocracy as aggregative. The purity of the  

model is com plicated by the fea tu re  of an executive governm ent which 

makes im portant political decisions, if not decisions to  make laws. To 

varying extents this executive is still representative of m ajority will and 

subject to  popular approval e ither via needing the support o f elected  

representatives or voters. A num ber of dem ocracy theorists stop at this 

point and recom m end this arrangem ent albeit w ith  many im provem ents  

possibly being needed in existing regimes th a t seem to  conform  to  this 

m o d e l . T o  build fu rth er features into a m odern dem ocracy such as 

scope for judicial invalidation of legislation would be to  move away from  

democracy, they say, because it would be a move away from  the  

m ajoritarianism  tha t representative dem ocracy pursues, yet this is 

precisely w hat o ther dem ocratic theorists say th a t there  ought to  be.

a. Constitutional dem ocracy

Self called constitutional dem ocrats insist on limits to  w hat m ajority will 

can enact as l a w . T h e y  w ant checks on m ajoritarianism . They em brace  

judicial review of legislation by reference to  a bill of rights w ith  the  result, 

apparently, of m ajority will being thw arted . Yet this, for constitutional 

dem ocrats, is m ore, ra ther than less, dem ocratic.

Hi. Deliberative democracy

Like constitutional dem ocrats, advocates of deliberative dem ocracy are 

unhappy w ith simple m ajority rule. Rather than insist mostly or purely^^® 

on substantive limits on the content of laws as constitutional dem ocrats  

do, deliberative dem ocrats insist of extra features to  be part of the

Jerem y W aldron , Law and  D isagreem ent (Oxford University Press 1999) and Richard Bellamy, 
Political Constitutionalism: A Republican Defence o f the Constitutionality o f Dem ocracy  

(Cam bridge University Press 2007).
W a lte r M urphy, Constitutional Democracy: Creating and M ain ta in ing  a Just Political O rder 

(John Hopkins University Press 2007) and Ronald Dworkin, Freedom's Law: The M o ra l Reading o f  

the Am erican Constitution  (Cam bridge, MA: Harvard University Press 1996).
A deliberative dem ocrat may w ell insist on the  same or sim ilar substantive limits on the  law  

just as a constitutional dem ocrat. Certainly the  positions are not m utually exclusive; the  

difference I outline here m ay be chiefly in term s of emphasis.
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process of producing laws in the first place. M ajority  decisions and voting 

is not enough, w hat is needed is a thorough-going deliberative process 

w here free and equal citizens, and the ir representatives, justify the ir 

political decisions w ith reasons th a t are accessible and are generally  

acceptable. Deliberative dem ocracy requires transparency in 

governance. Beyond th a t it may be additionally recom m ended th a t w hat 

succeeds in the deliberative process -  tha t is, the argum ents behind 

successfully enacted laws -  must consist of acceptable political reasons. 

As Joshua Cohen argues, the argum entation must acknowledge  

reasonable p l u r a l i s m . T h e  argum entation must respect divergence of 

opinion and trea t all equally by having reasons of an acceptable political 

kind.^®^

Two things are clear from  these debates about form s of democracy. One is that 

the typical claim made in advocacy of a particular form  of dem ocracy is a claim to  

that form  being the best form  of dem ocracy rather than a claim along the lines 

that only the advocated form  is truly dem ocracy. As the title  of this section -  

forms of dem ocracy -  reflects, a com m on view  is th a t dem ocracy is a broad 

church: there  are differing form s of dem ocracy but they are all w ithin the  

concept of dem ocracy. Yet it should also be acknowledged that dem ocracy is 

som etimes associated w ith representative dem ocracy or some close instantiation  

of m ajority rule but w hat is really needed fo r legitim ate law-m aking is 

"democracy-plus." This means tha t laws are produced via a dem ocratic  

process and must be com patible w ith certain moral standards. Second, there  is 

evidently much bleeding into one another and overlap betw een the differing

Am y G utm ann and Dennis Thom pson, W hy D eliberative Democracy?  (Princeton University  

Press 2004), at 3 -10 .
By which Cohen means the  fact th a t "there are distinct, incom patib le understandings of value, 

each one reasonable, to  which people are drawn under favorable conditions for the exercise of 
the ir practical reason." And he continues, "The good-faith  exercise o f practical reason, by people 

w ho are reasonable in being concerned to  live w ith  others on term s th a t those others can accept, 
does not lead to  convergence on one particular philosophy of life." Joshua Cohen, "Procedure  

and Substance in Deliberative Democracy" in Seyla Benhabib, (ed) Democracy and Difference: 
Contesting the Boundaries o f the Political (Princeton University Press 1996) 95, at 96.

Ibid, at 100.
W ojciech Sadurski, "Law's Legitimacy and 'Dem ocracy-Plus'" (2006) 26 OJLS 377.
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form s of dem ocracy as well as disagreem ent about features th a t some defences 

of a particular form  put at the ir core. The overlap tends to  suggest against 

doubting the first point made above tha t one of these form s o f dem ocracy is 

truly dem ocracy whereas the  others are not. And the  divergence as to  aspects 

th a t some theorists see as crucial casts doubt on distilling an essential core 

com mon to  all these plausible accounts of form s of dem ocracy beyond quite  

m inim alist conditions outlined below . For exam ple, the  feature o f m ajority rule is 

afforded highly variable status in d ifferent accounts of form s o f democracy: in 

some it is the central principle to  be respected, in others it is identified as the  

very featu re  there  must be scope to  depart from .

Democracy as an essentially contested concept

An "essentially contested concept" in WB Gallie's well-know n account from  1956  

is a concept about which there  is endless dispute of a philosophical, reasoned 

kind as to  its proper u s a g e . T h e  dispute goes to  the  essential features of the  

concept; it is not just a dispute about the margins.^®'* Along w ith  "art," "the  

Christian trad ition ," and "social justice," dem ocracy was presented as an 

exam ple of an essentially contested concept. Democracy today, as in the 1950s, 

clearly satisfies Gallie's stipulated conditions for being an essentially contested  

concept. It is appraisive in th a t it is a term  of achievem ent; it is internally  

complex in tha t the  aspects th a t make it up are m atters of degree and there  are 

variable accounts of the ir relative im portance and even inclusion; it is open in 

character such th a t it is available to  raise or low er the bar for the  status of being 

the concept; and it is used both aggressively and defensively in th a t m utually  

exclusive positions are held against each other; it is asserted by reference to  an

W B Gallie, "Essentially Contested Concepts" (1956) 56 Proceedings o f the A ristotelian  Society 

167.
Jerenny W aldron has highlighted over-extension of the "essentially contested concept" idea, 

the label being applied to  just about any concept th a t happens to  be in dispute and the  dispute  

seems intractable. Jerem y W aldron, "Is the Rule o f Law an Essentially Contested Concept (in 

Florida)?" (2002) 21 Law and Philosophy 137, at 148-149.
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exem plar, eg, the ideals of the French Revolution, and there  is a plausibility that 

debating the concept can lead to  pursuit of the  ideals of the exennplar/®^

Minimum conditions for democracy

Acceptance of democracy as an essentially contested concept does not w arrant 

quietism about its use as a label. Democracy as an evaluative concept can be 

recognised as essentially contested while at the  same tim e insisting on standards 

to  be m et fo r usage. Such standards, first, must be able to  expose blatant misuse 

of the dem ocracy description. That is, there  must be room to  say that, for 

instance, the Germ an Dem ocratic Republic, which was known as East Germ any  

and existed from  1949 to  1990, was not a dem ocracy notw ithstanding the self

appellation. The GDR is an exam ple of an insincere use of the term  dem ocratic. 

There was no bona fide aim to  actually be dem ocratic or bona fide conviction in a 

theory tha t true  dem ocracy is realised through a com m unist state w here political 

parties can only operate as such under the  control of an alliance p a r t y . T h e  

GDR did have elections and voting but they seemed designed to  give the  

appearance of dem ocratic trappings while blocking voters from  effecting political 

change beyond narrow zones. They w ere sham elections.

To be able to  call out misuse of the term  dem ocracy w e can rely on identifying  

insincerity in its use -  tha t is, it is being used as a part of a propaganda scheme. 

However, to  make such discernments there  is a need for a m inim um  feature  for 

the description of dem ocratic because sincerity alone cannot be the  dividing tool. 

The dividing tool we need is implicit in the  note above about how the  GDR had 

elections but they w ere sham elections. In w hat follows I will suggest a m ethod  

for identifying dem ocracy w ithout rowing back on the argum ent above about 

dem ocracy being essentially contested and its justification being pluralistic.

Gallie, "Essentially Contested Concepts" (1956) 56 Proceedings o f the Aristotelian Society 167, 
at 171-172 and 185-186.

This party was called the National Front of Democratic Germany.
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It is often helpful to  use the m ethod o f central and peripheral cases w hen  

analysing c o n c e p t s . I t  gives us the tools to  acknowledge how things can be 

more or less w hat they are. This m ethod is not, however, available for an 

essentially contested concept because an essentially contested concept is such 

th a t its central case is the very thing in dispute. The dispute goes right to  the  core 

or centre of the concept. And w ith the  central case not readily identifiable, 

peripheral cases cannot be measured against it.

Nevertheless, we can still insist on m inim um  conditions for the concept of 

democracy. Ronald Dworkin's understanding of dem ocracy provides a useful 

basis for illustrating a distinction I will make betw een dem ocracy as a descriptive  

concept and dem ocracy an evaluative concept. Dworkin is keen to  break away  

from  w hat he calls the m ajoritarian premise, which requires the outputs of the  

political processes (chiefly, laws enacted) reflect the wishes or will o f a m ajority  

or plurality of c i t i z e n s . T h i s  m ajoritarian premise is taken, says Dworkin, by 

many to  be the essence of democracy. Against the m ajoritarian premise Dworkin 

supports w hat he calls "the constitutional conception of democracy."^®® This 

requires "that collective decisions be m ade by political institutions whose  

structure, com position, and practices tre a t all m em bers of the  com m unity, as 

individuals, w ith  equal concern and respect."

W hile  both the  m ajoritarian premise and the constitutional conception of 

dem ocracy are concerned w ith outputs w e can say tha t the  constitutional 

conception is m ore substantive than the m ajoritarian conception because it 

insists the output m eet a standard in term s o f its content th a t is lim ited. It is 

clear tha t fo r Dworkin a thriving dem ocracy may well be one w here  certain of the  

outputs -  its laws and so on -  do not plausibly reflect the  position of the  

m ajority. Achieving excellence in dem ocracy is independent of satisfying m ajority  

preference. This paves the w ay for Dworkin's defence of judicial review  -  w here

Finnis, Natural Law and Natural Rights, chapter 1.
Ronald Dworkin, Freedom's Law: The M oral Read'wg o f the American Constitution (Harvard 

University Press 1996), at 15-16.
Ibid, at 17.
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a court is em pow ered to  strike down the laws enacted by an elected assembly -  

as an im provem ent to  dem ocracy so far as it enables u ltim ately better respect 

fo r rights, broadly speaking, treating  individuals w ith equal concern and respect. 

Dworkin has som ew hat disconnected dem ocracy from  m ajority rule. Yet Dworkin  

will not accept a jettisoning of m ajority rule is com patible w ith dem ocracy when  

he goes on to  state (in the same essay):

"[D jem ocracy would be extinguished by any general constitutional 

change th a t gave an oligarchy of unelected experts pow er to  overrule and 

replace any legislative decision they thought unwise or unjust. Even if the  

experts always im proved the legislation they rejected -  always stipulated  

fa irer incom e taxes than the legislature had enacted for exam ple -  there  

would be a loss in self-governm ent which the merits of the ir decisions 

could not extinguish.

There is a seeming contradiction here. On the one hand, dem ocracy is not about 

m ajority  rule, it is about rights and equality respecting laws; on the other, if 

m ajority  rule is com pletely left out, it is not a dem ocracy no m atter how  

respectful of rights its laws are. A resolution of this seeming contradiction is to  

read the  above as moving from  speaking about dem ocracy as an evaluative  

concept, w hen he says tha t m ajority rule is not the  criterion for dem ocratic  

excellence, to  speaking about democracy as a descriptive concept, w hen he says 

how, absent some degree of m ajority rule, there  is not democracy.

Dworkin recognises the intractable contestability of dem ocracy as an evaluative  

concept but he also recognises there  must be m inim um  conditions fo r a political 

system to  get into the zone of w hat can be called dem ocratic. Thus, a benign 

dictatorship, w hile  it might exhibit the features of an excellent dem ocracy, such 

as equality respecting laws, is still not a dem ocracy because it is missing elections 

and voting. It would be to  em pty dem ocracy as a concept w ith  distinctive

Ibid, a t 32. Q uoted  in Dimitrios Kyritsis, "Constitutional Review in Representative Democracy" 
(2012 ) 32 OJLS 1, a te .
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meaning if it just tracks w hatever system produces the best laws, or the equality  

respecting laws. A political set up needs an anchor -  necessary but not sufficient 

conditions -  to  qualify it as a candidate fo r the label dem ocratic. W e can identify  

this as popular participation or more concretely as voting and it must be on a 

regular basis, not a once o ff occasion. There must be some way in which 

governm ent action and the polity's laws are responsive and accountable to  

popular will. Of course, w ith in  this fea tu re  there  will be variance. But roughly 

speaking, voting and elections are the m inim um  conditions fo r dem ocracy as a 

descriptive term .

Political institutions, the realities o f lives, and  dem ocracy in action 

Am artya Sen criticises the approach exem plified by the prom inent W estern  

political philosophers such as John Rawls and Robert Nozick in th e ir attention  to  

the shape of political institutions by reference to  values of political freedom  to  

the neglect, so the criticism runs, of the  reality of people's l i v e s . I n  assessing 

the  reality of people's lives Sen favours a focus on capabilities, as noted above, 

rather than economic measures such as i n c o m e . T h e  moral m otivation for 

Sen's argum ent is compelling. The idea is th a t the institutional arrangem ents are  

always answerable to  reality. No institutional arrangem ent, no m atter how  

persuasive its theoretical justification or rationale, should be adhered to  if it can 

be established as not working or producing misery or bad consequences in 

people's lives.

It should be also noted in this context th a t it may not be possible to  legislate for 

all the  features and conditions that m ight well be desirable in a democracy. 

Aspects such as an electorate's attentiveness, capacity for independent thought, 

and willingness to  exercise good judgm ent can be encouraged to  some degree by 

laws and by educative measures. But it would be a mistake to  think th a t because

Am artya Sen, The Idea o f Justice, at 18-19.
Sen has been critical of an approach th a t reverses W estern  political philosophers' approach by 

insisting th a t priority should be given to  achieving econom ic developm ent first before being 

concerned w ith  aspects of political freedom  such as civil liberties as guaranteed through political 
institutions. Sen, Developm ent as Freedom  (Oxford University Press 1999), a t 147.
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institutional arrangem ents are not guaranteeing the existence of such aspects 

then  the institutional arrangem ents as a w hole are not sufficiently dem ocratic.

Practical measures of democracy

Finally I will briefly identify a prom inent practical m easure of dem ocracy tha t is 

used to  rate current states around the world fo r the ir quality in being 

dem ocratic. This is the Economist Intelligence Unit's (ElU) Democracy Index.^’  ̂

The ElU m ethodology reinforces the points above about the contested nature of 

dem ocracy, how it is not an all or nothing thing, and yet it is sensible to  think of a 

threshold -  itself subject to  revision -  to  be m et for accurate application of the  

te rm  dem ocratic. The Democracy Index rates states out of ten along five factors:

"I Electoral process and pluralism;

II Functioning of governm ent;

III Political participation;

IV Political culture;

V Civil liberties."

The m ean o f the  scores in each category provides the state's overall score, which 

then decides the ir ranking against all the o ther states in the world. The condition  

o f "having free  and fair com petitive elections, and satisfying related aspects of 

political freedom , is clearly the sine quo n o n e . A l o n g  w ith  world ranking, the  

Index provides a categorisation into which each state gets placed. The categories 

are "full dem ocracies, flaw ed dem ocracies, hybrid regimes, and authoritarian  

regimes." The categories are not m erely related to  placing in the ranking -  it is 

not the case th a t the top quarter countries get in the  full dem ocracy category; 

fo r 2011, 25 out of 167 countries (15%  of the w orld's states)^^^ made the full 

dem ocracy category. In 2011 Ireland ranked 12^  ̂ and was classed as a full

Democracy index 2011: Democracy under stress, A report fro m  the Economist Intelligence Unit. 
See also the US G overnm ent funded Freedom House th ink-tank Report o f 2012. Available at 
h ttp ://w w w .fre e d o m h o u s e .o rg /re p o rt/fre ed o m -w o rld /fre e d o m -w /o rld -20 1 2 .

ElU report, at 28.
The Index excludes m icro-states.
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democracy.

Co n c l u s io n

There is no magic form ula fo r dem ocracy. At all points the  features of dem ocracy  

are open to  debate. W ith in  western democracies it is contested w h eth er a 

proportional representation electoral system is b etter than a plurality system; 

w h eth er gender quotas are acceptable; w h eth er there  should be an upper house 

of parliam ent and its composition; and so on. As Richard Bellamy notes, debates  

about such questions as to  the form  of dem ocratic processes are underw ritten  

not just by argum ents of w hat is most procedurally fa ir but rather engage a wide  

range of deep questions of substance in political m o ra lity .A p p re c ia t io n  of this 

position has implications for debates about the judicial role in reviewing and 

possibly shaping dem ocratic processes. It indicates th a t there  is no 

incontrovertible end goal picture th a t the  courts can confidently push things 

tow ards. This m ilitates against judicial activism in this role. The existing 

arrangem ents tha t are brought to  the courts' attention  must be given a chance 

to  be recognised as reasonable dem ocratic features rather than found deficient 

by reference to  an essentialist vision of w hat ought to  be. On the  o ther hand, 

how ever, the  m alleable, evolving nature of dem ocracy points tow ards a shared 

role in the developm ent of dem ocratic arrangem ents: the occasional prod from  

the courts to  cause a change m ay be a welcom e contribution.

Richard Bellamy, Political Constitutionalism: A Republican Defence o f the Constitutionality o f 
Democracy (Cambridge University Press 2007), at 113.
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Chapter two

Law, constitutionalism, and constitutional change

I n t r o d u c t io n

In Part 1 of Chapter 1 I identified the commitment of this thesis to a political 

theory of liberalism with autonomy as its core value. In Parts 2 and 3 of Chapter 1 

I addressed democracy as a form of government; I argued that democracy's 

justification ought to be seen as pluralistic and its nature non-essentialist. This 

chapter provides analysis of how law connects with the values associated with 

liberalism and democracy as identified in Chapter 1. Part 1 of this chapter 

outlines an understanding of what law is and analyses the value or merit of law 

by reference to values of liberalism. It notes important connections between law 

and liberty and between law and democracy. Part 2 of this chapter outlines the 

concept of constitutionalism as a modification of democracy. It provides an 

account of the authority and function of constitutional law. Part 3 examines the 

judicial role in constitutional change. The present chapter identifies the tensions 

between law and democracy and thereby introduces the following chapter, 

which is on the democratic objection to judicial review of legislation in 

constitutional democracies.

P a r t  I: La w ,  l ib e r t y  a n d  s e t t l e m e n t

Law can be compatible with the values at the core of liberalism; it can promote 

autonomy by performing a settlement function. I understand law in this context 

broadly within the legal positivist tradition. However, there is a need for 

discrimination in accepting any o f the several claims associated with legal 

positivism. Legal positivism, when one pares away the baggage and the unsound 

claims made in its name or associated with it, is identified with the conceptual 

claim that legal validity (and therefore whether or not a norm is "law") depends 

not on the merit of a norm's content or on the merit of where it comes from but
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simply on w here  it comes from . This is John Gardner's representation of the  

central thesis of legal p o s itiv ism /’  ̂As Gardner notes, this claim is norm atively  

inert. Legal positivism in this sense can be called conceptual legal positivism.

The legal positivist accepts th a t existing law/ is an artefact.^’ ® It is man m ade. As 

Hart put it, "law/ is som ething tha t men add to  the w/orld, not find w ith in  it."^’ ® 

This does not in any way serve to  deny th a t there  are objective moral truths and 

tha t certain of these objective truths may provide the  content for w h a t norms 

ideally should be law and w h a t should not. But there  is no guarantee th a t w hat 

counts as legal norms or law in a particular place and tim e will conform  to  this 

moral ideal or will even approxim ate to  it. This is the  insight of John Austin's 

claim about a law's existence and its m erit being separate m a t t e r s . T h i s  is 

because w hat is law in any given place and tim e is the consequence of many 

causal factors of which conform ity to  moral rectitude may possibly be one but 

will not necessarily be the sole causal factor. It is rem arkable just how far 

contem porary, sophisticated natural law accounts of law are on the same page 

as contem porary, sophisticated legal positivist accounts of law. Both schools 

acknowledge this;^®  ̂and it is mostly a disagreem ent as to  the dom ain of w hat is 

called jurisprudence that separates the sides nowadays.

^^^John Gardner, "Legal Positivism; 5K  M yths" (2001) 46 The Am erican Journal o f  Jurisprudence 

199, at 215-216 .
John Gardner, "Some Types of Law" in D Ediin (ed), Common Law Theory (Cam bridge  

University Press 2007) chapter 2.
HLA Hart, Essays on Bentham : Jurisprudence and  Political Theory (Oxford University Press 

1982), at 26.
"The existence of law is one thing; its m erit or dem erit is ano ther. W h e th e r it be or be not is 

one enquiry; w h e th e r it be or be not conform able to  an assumed standard, is a d iffe ren t enquiry. 
A law, which actually exists, is a law, though w e happen to  dislike it, or though it vary from  the  

text, by which w e regulate our approbation and disapprobation." Austin 1 8 3 2 /1 9 9 5 : Lecture V, p. 
157. Quoted in Brian Bix, "John Austin" The S tanford Encyclopedia o f  Philosophy (Spring 2 0 1 0  

Edition), Edward N. Zalta (ed.), URL = h ttp ://p la to .s tan fo rd .ed u /a rch ives /sp r2010 /en tries /au s tin - 
jo h n /.

John Finnis, "The Truth in Legal Positivism" in R George ed. The Autonom y o f  Law  (Oxford: 
Clarendon Press 1996). John Gardner, "Nearly Natural Law" (2007) 52 Am erican Journal of 
Jurisprudence 1.

Brian Tam anaha, "The Contem porary Relevance of Legal Positivism" (2007) 32 Australian  

Journal of Legal Philosophy 1.
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The settlement function of law

Norm ative positivism

Jeremy W aldron provides w hat we might call an argum ent from  univocal justice 

in order to  anchor a kind of prescriptive legal positivism which recom m ends that 

moral evaluation should be kept out of processes for identifying and applying 

law. In o ther words, conform ity w ith moral principles should not be am ong the  

criteria for legal validity. This norm ative positivism requires conceptual legal 

positivism to  be true, fo r otherwise it would recom m end an impossible state of 

affairs and thus be o f little value. W aldron uses the  exam ple of w here a deceased 

person has w illed his estate to  the local dogs' home instead of leaving it to  his 

dependent daughter. People will disagree w hether a child can be cut out of her 

parent's estate. W ith o u t a determ inate com m unity position -  tha t is, a positive 

law on the m atter -  there  is potential for force to  be used by both sides of the  

dispute, each side believing theirs is the just position. One side champions 

testam entary  freedom , the other, parental duty. For W aldron, it is a problem  for 

justice when both sides can claim justice is on the ir side -  justice must speak with  

one voice. The positive law on the m atter "must be such th a t its content and 

validity can be determ ined w ithout reproducing the disagreements about rights 

and justice th a t it is law's function to  supersede."^®^ W aldron sees disagreem ent 

on political questions as pervasive and intractable.^®" Law -  positive law -  is 

necessary for facilitating a political com m unity to  get on w ith  things in face of 

this disagreem ent. This is an argum ent for law over anarchy. It is also an 

argum ent for law taking a particular form  -  it must be determ inate  in th a t when  

identifying it you do not have to  engage in an evaluation of w hat it should be, for 

otherw ise it would set you back to square one, trying to  decide, as in W aldron's  

exam ple, w h eth er parents should be allowed deny inheritance to  the ir 

dependent offspring.

Jerem y W aldron, "Kant's Legal Positivism" (1996) 109 Harvard Law Review 1535, a t 1540.
See Jeremy W aldron , Law and  D isagreem ent (Oxford University Press 1999), especially chapter

5 .
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It is not clear th a t the invocation of "positivism" is necessary or otherwise helpful 

in W aldron's elucidation of the  function of law. The core point is illustrated in 

W aldron's account as needing conceptual legal positivism's claim as a premise. 

But this is only the quite w eak claim of soft legal positivism tha t law does not 

necessarily em body true  moral standards. There is not a precise m atching of the  

claim in conceptual legal positivism and tha t premised in the argum ent to  

norm ative positivism. Conceptual legal positivism claims the separability of law  

from  true moral standards while norm ative positivism requires separability of 

law from  all moral standards, w h eth er true  or not. A nother disconnect betw een  

conceptual legal positivism and this type of norm ative positivism arises from  the  

difference betw een law th a t has been posited, on the one hand, and positive 

law, on the other hand. Not all positive law has the  feature  of having been 

posited at some s t a g e . A  custom ary law is a custom ary practice tha t is trea ted  

by legal officials as law. Customary law is positive law tha t was not posited but 

rather em erged from  a recurrent practice. Conceptual legal positivism makes a 

claim about law such that all law is positive law, the existence of all law is a 

m atter of social fact. Norm ative positivism recom m ends the positing o f law of a 

certain form ; it is not necessarily endorsing or com m ending non-posited positive 

law. Further accounts of the  function of law do not invoke positivism at all 

though they do acknowledge the  distinctive character of positive law.

Settlem ent and  coordination

The coercive aspect of laws -  th a t laws are non-optional w ith non-compliance  

possibly resulting in sanction -  can clearly be seen as possibly effective in causing 

recalcitrant individuals to  comply w ith the ir obligations, pre-existing and 

imposed. But law does more than this. It serves a function even in a society 

w here there  are no such recalcitrant persons. Larry A lexander has provided a 

som ew hat similar account of the  function of law to  W aldron's. A lexander says 

the function of law is to  settle w hat is expected of us against a hazy and 

uncertain moral landscape. He says th a t law can be instructively seen as prim arily

John Gardner, "Sonne Types of Law" in D Ediin (ed), Common Law Theory (Cambridge  

University Press 2007) chapter 2.
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a response to  the fact th a t people are not Gods rather than to  the fact tha t 

people are not angels. Even if w e w ere  all angels in the  sense th a t w e endeavour 

to  do the m orally right thing at all points, we would encounter huge problems. 

This is because, lacking omniscience, w e are not Gods. Thus, in many instances 

w e do not know w hat is the m orally right thing to  do; w e make moral mistakes. 

Often, w hat is the  right thing to  do depends on w hat o ther people are doing or 

will do. Yet we do not know w hat others are thinking they  ought to  do. Law 

provides an inform ational service and thus a coordination service in a relatively  

efficient m anner. Its coercive aspect is there  to  pull along potential free riders 

who would otherwise not go along w ith the  coordination plan, but apart from  

this there are features of law which lend it to  getting over problems encountered  

by a society of w ell-m eaning saints. Finnis makes this point arising from  

identification of five form al features of law as he calls them.^®®

1. Law, by means of a system of rules, brings predictability to  human affairs.

2. Legal validity is primarily established by an act of positing. Thus a law's 

existence can be established by reference to  this act.

3. Laws provide scope for acts of private law-m aking such as wills and 

contracts.

4. How things are treated  in law now is determ ined by the relatively stable 

measure of how they w ere  trea ted  in the past, assuming no legal change 

in the m eantim e.

5. Law purports to  be com prehensive in providing an answer. It is not true  

tha t there  are no gaps in the law, but it presents itself as if there  are no 

gaps. In the  binary way the law operates, and w ith  closure rules, the law  

has a position on every question.

Finally, Finnis relates from  Aquinas the im portant concept of determ inatio}^^  

This explains the value of purely positive law and points, for Aquinas and Finnis, 

at a presumptive obligation to  obey the law. The idea is tha t in many areas the

John Finnis, N a tu ra l Law and N a tu ra l Rights (Clarendon Press 1980), at 268-269 . 
Ibid, at 281 -290 .
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law could reasonably be d ifferent from  w hat it is. Finnis raises the image of a 

m atern ity  hospital. There is a great scope for variation in the design and building 

of w hat is to  operate as a m atern ity  hospital w hile the  building still fulfils its 

functions. Sure, if say the ceilings w ere only 1 m etre high the building would be 

grossly deficient as a m atern ity  hospital; there  are there fo re  limits to  th e  extent 

to  which things could be d ifferent. But w ithin the  limits the architect of the  

building makes choices as to  w hat way things will be and w hat gets chosen then  

becomes the em bodim ent of the  thing tha t is to  be. So too w ith  laws, the  

enactm ent of which involves "a determ inatio  o f principle(s)— a kind of 

concretization o f the general, a particularization yoking the  rational necessity of 

the principle w ith  a freedom  (of the law-m aker) to  choose betw een alternative  

concretizations, a freedom  which includes even elem ents of (in a benign sense) 

arbitrariness."^®®

The connection between law and liberty

In Chapter 1 1 exam ined debates about the nature of liberty. W hen liberty means 

negative liberty law seems to  be liberty-infringing and therefore  not prom otive  

of liberty. The law by its nature is an interference and as such is the antonym  of 

liberty. Accordingly, when liberty is negative liberty it is difficult to  see how law  

can be prom otive or even com patible w ith  liberty. Those w ho understood liberty  

as negative liberty, however, typically had an appreciation that law could serve 

and not just destroy liberty. Locke said tha t the hem m ing us in from  bogs and 

precipices is not confinement.^®® Bentham stuck m ore rigidly to  the  idea tha t 

laws necessarily restrict liberty but said such restrictions might be entirely  

w arranted because a restriction in one instance might serve to  overall increase 

liberty. Those w ho understand liberty as positive liberty and those w ho articulate  

the real core value of liberalism as autonom y can much m ore readily accept th a t

Finnis, John, "Natural Law Theories", The Stanford  Encyclopedia o f Philosophy (Fall 2011  

Edition), Edward N. Zalta (ed.), URL =
< h ttp ://p la to .s tan fo rd .e d u /a rc h iv e s /fa ll2 0 1 1 /e n tr ie s /n a tu ra l-la w -th e o rie s />.

The Second Treatise o f Governm ent, sec. 57, quoted in Gerald M acCallum , "Negative and 

Positive Freedom " (1967) 76 The Philosophical Review 312, a t 331.
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law can be liberty-promotive than negative libertarians. Law might be utilised for 

creating the conditions of autonomy or for facilitating self-realisation.

As outlined in Chapter 1 Gerald MacCallum accounted for liberty as a triadic 

relation;

“'x  is (is not) free from y to do (not do, become, not become) z,' x  ranges 

over agents, y ranges over such 'preventing conditions' as constraints, 

restrictions, interferences, and barriers, and z ranges over actions or 

conditions of character or circumstance.

MacCallum sought to precisely illustrate how law as restraint can promote or 

create liberty. He used the example where pedestrians are free to cross the road 

wherever they wish but must yield to vehicular t r a f f i c . A  law is introduced 

restricting pedestrians to crossing only at designated crosswalks but at such 

locations pedestrians enjoy right of way. The idea is that although the pedestrian 

is apparently being restrained (by losing the liberty to try cross wherever she 

pleases) she is really being helped to do what she wants to do. A difficulty with 

this example in illustrating MacCallum's point is that the law introduced is a 

composite legal measure -  it introduces two distinct new laws: pedestrians 

cannot cross at places other than crosswalks and traffic must yield to pedestrians 

at cross walks. So the example does not quite illustrate how a single law can at 

the same time restrain you and give you more freedom. An illustration not 

suffering this wrinkle is simply the law of assault (understood as a prohibition on 

non-consensual application of force to another). The enactment of an assault 

prohibition restricts me from hitting others but at the same time, so far as it is 

effective -  and to truly restrict my liberty in the first place it must be effective in 

this sense -  it increases my freedom to walk in public, and so on, without as

190
Gerald M acCallum , "Negative and Positive Freedom " (1967) 76 The Philosophical Review 312, 

at 314.
Ibid, at 330-331. It is not certain at this point w hether the  background law requires them  to  

yield or it is simply out of prudence th a t the  vulnerable pedestrians would per force yield to  

vehicles. The am biguity does not particularly affect the exam ple but it is perhaps sim pler to  

assume the la tte r as betw een the tw o  options I point out here.
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much fear of being hit myself as I might otherw ise have. In MacCallum 's triadic  

form ulation, the  assault law gives me as an agent freedom  from  assault from  

others to  do the  many things such as relax and express myself in the  vicinity of 

others. The lesson is tha t liberty, properly understood, is som ething th a t law  

conceivably can create or protect or prom ote.

The connection between law and democracy

There are tw o  main pertinent points to  make in this section about the  

relationship betw een law and dem ocracy. One is to  acknowledge the apparently  

anti-dem ocratic nature of law. The rule of law involves a past political decision 

governing a present m atter. The law governs w hat can be done now instead of, 

say, having an unconstrained dem ocratic decision as to  w hat can be done now. 

The tensions betw een law and dem ocracy in this m ode will be picked up again in 

Part 2 of this chapter as well as in Chapter 3.

The second point to  note at present is th a t law makes dem ocracy possible. Or, in 

other words, dem ocracy necessitates law. For dem ocracy requires law to 

constitute it. W e can of course imagine a sort of prim itive pre-legal society tha t  

seems to  operate dem ocratically. Perhaps a small group of nomads could 

invariably apply a rudim entary m ajority decision procedure though it is doubtful 

w hether they have laws. But this is not the dem ocracy in m odern nation states 

tha t is our subject of exam ination. It is much m ore difficult if not impossible to  

envisage the  realistic operation of a large-scale dem ocracy, som ething you would  

call a dem ocratic system, th a t is plausibly dem ocratic w ithout laws. Rules tha t 

cannot be departed from  at whim  are precisely w hat are needed if governm ent is 

to  be plausibly dem ocratic. W e could m ore easily imagine a dictatorship w here  

the all-pow erful leader rules at whim  unconstrained by law. In this sense law or 

legality or the rule o f law is prerequisite for dem ocracy at the  level of large 

society governm ent. The next part will e laborate on w hat type of law it is that 

constitutes democracy.
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Pa r t  II: Co n s t it u t io n a l is m

Constitutional law, constitutions, and constitutionalism

W h at is it about certain laws tha t qualify them  as constitutional laws? Those 

norms th a t are identified w hen describing how a legal system -  its institutions  

and how they relate to  each other -  is constituted are candidates for being called 

constitutional laws. Constitutional laws are those laws tha t constitute the  legal 

system, laws specifying institutions, how they operate and continue through  

time.^^^ But w e might also think of constitutional laws or constitutional law as 

being tha t body of law tha t is entrenched in a legal system to  an extent beyond 

the extent tha t ordinary law is in place. Laws th a t cannot be altered by the  

ordinary law-m aking or legislative process are constitutional laws. W hile  

examples of laws that are both constituting and entrenched -  the rules on the  

num ber of m em bers of a Supreme Court, fo r exam ple -  are easily found, the  

features of being "constituting" and of being "entrenched" are independent of 

each other. There can be entrenched laws or rules tha t are not constituting and 

vice versa. A norm , or cluster of norms, recognised as a substantive human right 

such as the right to  free expression may be entrenched against legislative repeal 

but it does not directly relate to  how any institutional feature  of governm ent is 

constituted. On the other hand, a statutory electoral rule on the num ber of 

representatives to  be elected from  a specified district as a m ere statutory rule is 

not entrenched to  the degree required for constitutional entrenchm ent but yet it 

does regulate a feature  of how the legal system's governm ental institutions are 

constituted. It may be im portant in certain instances of using the term  

constitutional law to  identify w hether both features of entrenchm ent and 

constituting are present or just one*of them . In w hat follows, fo r the  most part, 

such d ifferentiation  is not needed, save for w hen it comes to  making clear w hat 

constitutionalism  refers to.

^^^This description borrows from  John Gardner, "Can There be a W ritten  Constitution?" (2011) 1 

Oxford Studies in Philosophy of Law 162.
G ardner speaks of en trenchm ent as indicating constitutional law's status as constitutional. 

Thus he speaks of both constituting  and entrenchm ent as the mark of constitutional law. Ibid, at 
167-169
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It is com m onplace to  observe th a t every legal system has a constitution w here a 

constitution is the  description of how the particular legal system is constituted. 

Not quite so obvious is w h eth er every legal system has some rules th a t are 

constituted in the sense of being entrenched. There are capital-C or thick 

constitutions and there  are small-c or thin constitutions; the la tter exist where  

the  constitution is identified -  though not coterm inous -  w ith a canonical text 

tha t describes the  structures of governm ent and entrenches values and rights 

protections (for exam ple, Ireland).^®''There are thin constitutions w here  there  is 

no canonical text, no explicit Bill of Rights, but there  are nonetheless practically 

im m utable rules on governm ent structures and on w hat and how law can and 

cannot be (for exam ple, United Kingdom). This thick-thin distinction can be seen 

as matching up against a w ritten -u n w ritten  constitution distinction but there  is 

no necessary correspondence.

Constitutionalism can be understood, at a m inim um , as referring to  the  project 

of conscious or intentional shaping or preservation of a constitution in the  sense 

of entrenched rules. There will always be some degree of constitutionalism  in a 

m ature legal system. The United Kingdom has it to  an extent. It can be seen in 

the  continued tacit and express acceptance of constitutional ground rules such as 

the  rule th a t the  legislative assembly, the W estm inster Parliam ent, has 

untram m elled law-m aking pow er or parliam entary sovereignty, as it is known. 

Even if a legal system such as in the  UK did not have the doctrine of 

parliam entary sovereignty it would still need some understood ground rule that 

picks out a certain process as th a t which gives the status of law to  certain norms. 

As Hart called them , rules o f recognition and rules of change are understood as 

supplying the means to  observe w hat norms are law.^®^ Hart also said a fully 

fledged legal system also necessarily has rules governing adjudication. These 

Hartian secondary rules have a special degree of inertia beyond tha t of the  first

Raz, "On the A uthority  and In terpretation  of Constitutions: Some Prelim inaries" in L A lexander 

ed, Constitutionalism: Philosophical Foundations  (Cambridge University Press 1998) 152.
HW R W ade, "The Basis of Legal Sovereignty" (1955) Cambridge Law Journal 172.
HLA Hart, The Concept o f Law  (Oxford University Press, 2"“' Ed, 1994), a t chapter VI.
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order laws tha t change under the control of the operation of these secondary  

rules in th a t they do not and cannot be changed in the same way as ordinary  

laws can be made or changed. These aspects of the  nature of a legal system give 

rise to  w hat might be called a conceptual constitutionalism . A supporter of 

constitutionalism  will typically recom m end a much greater scale of 

entrenchm ent -  a thicker constitution -  than in the UK s y s te m .C e r ta in ly  the  

dom inant use of the term  constitutionalism  is in an evaluative sense w here it is 

advocated tha t a legal system have entrenched constitutional rules enum erated  

in a special docum ent and including moral values of varying degrees of specificity 

and perhaps also including the institution of judicial review  of laws by reference  

to  constitutional norms. For the most part this kind o f constitutionalism assumes 

the courts as being tasked w ith  enforcing the  entrenched laws and having the  

pow er to  invalidate laws by reference to  constitutional norms. M ention  of 

advocacy of constitutionalism points to a fu rth er distinction w orth  identifying at 

this point; it is betw een negative and positive c o n s titu t io n a lis m .N e g a tiv e  

constitutionalism is concerned to  put state action interfering w ith  certain  

individual freedom s off limits. It is about w hat law cannot be; it advocates the  

entrenchm ent of negative obligations on the institutions of governm ent. Positive 

constitutionalism is concerned that, broadly speaking, certain well being or 

w elfare standards are present for citizens; it advocates the entrenchm ent of 

positive obligations on the  governm ent. Richard Bellamy calls this legal 

constitutionalism. He contrasts legal constitutionalism  w ith political 

constitutionalism and advocates the latter.^^® Bellamy prim arily means by legal 

constitutionalism to  refer to  the position supporting the  presence of strong form  

judicial review  of legislation and political constitutionalism  to  refer to  the  

opposing view  tha t there  not be a pow er of judicial review of parliam entary  

legislation. But his use of constitutionalism in these term s is in keeping w ith  the

197
W a lte r M urphy, Constitutional Democracy: Creating and l\/laintaining a Just Political Order 

(The John Hopkins University Press 2007); Ronald Dworkin, Freedom's Law: The M o ra l Reading o f  

the Am erican Constitution  (Harvard University Press 1996), at chapter 1.
M urphy Constitutional Democracy, a t 7-8. In p rom inent liberal dem ocracies th a t reflect fully  

fledged constitutionalism , negative constitutionalism  is certainly dom inant over positive 

constitutionalism .
Richard Bellamy, Political Constitutionalism: A Republican Defence o f the Constitutionality o f 

Democracy (Cam bridge University Press 2007).
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claims advanced here tha t constitutionalism  is a phenom enon not necessarily 

involving a court em pow ered to  enforce a Bill of Rights or other norms as against 

the other organs of governm ent.

Democracy and constitutionalism

The w ritten  constitution of a legal system may well, and often does, prescribe 

the system of governm ent to  be such th a t it could be rightly called a dem ocratic  

governm ent. And in a genuinely dem ocratic state, even if it does not have a 

w ritten  constitution, its unw ritten  constitution will include the features of 

governm ent and processes of law-m aking tha t qualify the system as dem ocratic. 

On the other hand, it is clear that a legal system can be a legal system and not 

dem ocratic and hence there  is no necessary connection betw een constitutions 

and dem ocracy. There may well be nondem ocratic states tha t undoubtedly have 

constitutions and the ir constitutions will by th e ir nature enshrine the  

nondem ocratic governm ent system. In dem ocratic systems, however, 

notw ithstanding how its constitution enshrines dem ocracy there  arises a tension 

betw een dem ocracy and the constitution. So far as the constitution is 

entrenched it means it cannot be changed via the ordinary law-making  

processes. All law, constitutional and ordinary, is undem ocratic in the sense that 

it is a past political decision governing the  present rather than a contem porary  

decision by the people about how to  govern them selves on the present question 

in issue. But the  concern above is special because ordinary law can be changed 

via the process th a t best approxim ates -  so the system says -  w ith  m ajority  rule 

or democracy. Such law making processes, by definition, in a plausibly 

dem ocratic state, em body the standard fo r laws or legal positions to  be 

responsive to  the  people's preferences. Yet these are prescribed as not sufficient 

for changing the  constitution. As noted in Chapter 1 requiring a super-m ajority  

for legal change as opposed to  a simple m ajority is anti-m ajoritarian and thus 

arguably antidem ocratic because it means a m inority favouring the status quo 

can have its w ay on the question. Thus there  is a tension such tha t democracy 

means roughly speaking the people rule them selves, but they cannot be trusted  

to  a lter how they  are to  do this. There is an inevitable dem ocratic tension in a
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constitution protecting dem ocracy (by, fo r instance, entrenching dem ocratic  

processes fo r law-m aking). This points out the most basic sense in which there  is 

a tension betw een democracy and constitutionalism.

Both constitutionalism  and dem ocracy are appraisive^°° or achievem ent term s, 

but dem ocracy is clearly m ore celebrated, am ong theorists, as well as generally. 

A legal or political theorist or philosopher will make efforts to  explain how their 

recom m ended arrangem ent -  though seemingly undem ocratic in the v iew  of 

some -  is really a dem ocratic a r r a n g e m e n t .T h e  theorist m ight qualify the ir 

recom m ended arrangem ent as a constitutional dem ocracy or deliberative  

democracy but they are still democrats, they claim. In contrast, theorists will 

more readily expressly reject constitutionalism fo r its apparent departure from  

democracy.^°^ Constitutionalism can be seen as an intervention or m odification  

on the shape of democracy. As noted above and in chapter 1 constitutional 

dem ocrats m ay consider constitutional dem ocracy as the truest version of 

democracy. Despite the inevitable tension betw een constitutionalism  and 

democracy it is arguable -  and in this thesis I will argue -  tha t constitutionalism  

can overall help prom ote the values em bodied in dem ocracy. Thus active 

constitutionalism is morally com m ended. W h eth er constitutionalism makes a 

democracy m ore dem ocratic is another question but it is a less im portant 

question, fo r it is about the  use of term  "dem ocratic" distinct from  w hat, all 

things considered, ought to  be.

WB Gallie, "Essentially Contested Concepts" (1956) 56 Proceedings o f the Aristotelian Society 
167, at 171.

Christopher Eisgruber, "Dimensions of Democracy" (2003) 71 Fordham Law Review 1723, at 
1724, arguing that limiting electoral majorities via constitutionalism may be pro-democracy.

Waldron is happy to disavow constitutionalism in Jeremy Waldron, "Constitutionalism—A 
Skeptical View" in Christiano and Christman, eds. Contemporary debates in political philosophy 
(Oxford Wiley 2009), 267. Marmor dissents from the celebratory view of constitutionalism in 
Andrei Marmor, Law in the Age o f Pluralism (Oxford UP 2007), chapter 4.
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The function of constitutions

Larry A lexander says tha t constitutions and constitutional law can be seen as 

providing a settlem ent function in the mode tha t law generally provides. 

Constitutional law's function is, for Alexander, to  settle the  most basic m atters as 

to  how society and governm ent are to  be organised. This means th a t  

constitutional arrangem ents do not have to  reproduce m orally optim al 

constitutional arrangem ents in order to  enjoy legal and m oral w orth. In a similar 

m ode Raz provides an account of w here  a constitution plausibly gets its 

legitim ate authority from  tha t makes explicit the  connection betw een a 

constitution's authority and the function or service provided by constitutions. 

Raz rejects a num ber of accounts such as the "consent of th e  governed" theory  

and a Martian rule of recognition as an overarching legitim ating norm . He says 

tha t for a num ber of years after its creation a constitution may derive its 

authority from  its authors' authority  in the  fam iliar pattern  w hereby legal validity  

passes (that is, a law's validity is obtained in virtue of its source, who it was who  

posited it). However, old constitutions cannot be legitim ately authoritative by 

this route given the wisdom of its now-dead creators no longer serves. Stability  

through facticity is Raz's explanation of a constitution's authority  (subsequent to  

an initial period a fter its coming into being). Because m orality leaves 

underdeterm ined the shape of constitutional law,^°^ a body o f constitutional law  

or a constitution, just by being in fact w hat is in place (and provided it is w ithin  

moral limits) can be m orally legitim ate. It has a self-legitim ating character. Raz 

says th a t m ediation through law provides the role of concretising moral 

principles so tha t people can fo llow  them . And to  do this job  its content cannot 

be determ ined by recourse to  moral principles fo r this w ould be to  defeat the  

purpose. It must be determ ined by social f a c t s . T h e  constitution as it is, so far

Larry A lexander "W hat Are Constitutions, and W h at Should (and Can) They Do?" 28 Social 
Philosophy and Policy 1 (2010) 1, a t 1-3.

Ibid, a t 3.
This simply means th a t there  are m ultip le potential arrangem ents and positions in 

constitutional law th a t are all p retty  much m orally acceptable. This is not necessarily to  say tha t  

they  have precisely equal m oral w orth .
Raz, "On the  Authority and In terp retation  of Constitutions: Some Prelim inaries" in L Alexander 

(ed), Constitutionalism: Philosophical Foundations  (Cam bridge University Press 1998) 152, at 172.
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as it is laid out in a w ritten  constitution and in the judgm ents of a constitutional 

court or other superior courts, provides this determ ination via social facts.

There are problems associated w ith uncertainty in public life and these are just 

some of many reasons for preferring stability over the instability th a t is 

engendered by a radical change in constitutional practice. There is also the  

conservative argum ent about difficulties in predicting radical changes. This leads 

to  a presumption in favour of continuity w ith the  past. Raz says the argum ent for 

stability combines w ith  the underdeterm ination of constitutional arrangem ent by 

moral principle to  result in establishing the self-legitim ating aspect of 

constitutional practice and traditions.

As noted above in Part I of this c h a p t e r , F i n n i s  identifies the "no gaps" working  

postulate of the law: tha t is, how law presents itself as com prehensive and thus 

has an answer for every legal question. It is clear tha t this no gaps postulate  

applies in constitutional law such tha t every potential constitutional issue, 

according to  how the  law presents itself, has an answer. It falls to  courts, when  

called upon, to  identify and articulate these answers from  the positive law  

m aterial. I noted in the  first part of the present chapter th a t law is necessary for 

dem ocracy in tha t it is law th a t constitutes dem ocratic processes. The type of law 

th a t constitutes dem ocratic processes is, under the  scheme of this chapter, 

constitutional law. The law constituting democracy includes electoral legislation 

and prescribed referendum  processes, among other things. W h eth er such law is 

entrenched against ordinary legislative change or not, it will still fall to  courts to 

in terpre t and apply it. There will inevitably be gaps and indeterm inacy and it will 

fall to  judges to supply an answer in any event. In the next part o f this chapter I 

will identify d ifferent degrees of judicial creativity in interacting with  

constitutional law. The present point however is th a t there  will be an almost 

inevitable role for judges in shaping electoral processes. Assuming th a t a dispute 

to  the level of being litigated arises, there will be judicial developm ent of

'  Ibid, at 175.
At page 76 above.
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dem ocratic processes even in the absence of a judicial review pow er of the sort 

to  be analysed in chapter 3 of this thesis. This is because in deciding on a dispute 

as to  w hether, for instance, certain electoral requirem ents have been breached  

there  will be a judicial fixing of w hat those requirem ents are. There is, 

nevertheless, a very significant difference betw een, on the one hand, judicial 

shaping of dem ocratic processes as a consequence of the fact tha t such 

processes are constituted by law and, on the  other hand, an established judicial 

pow er to  review  such processes for com patibility w ith  certain rules or principles.

W e have to  be careful in w hat w e conclude or recom m end by reference to  this 

observation o f inevitable judicial developm ent of dem ocratic processes. The 

claims about inevitable judicial law creation are descriptive. They are not 

norm ative claims; they purport to  simply describe a feature  of law and 

adjudication. W e thus cannot make a move from  the descriptive observation tha t 

judges will inevitably shape dem ocratic processes, w ithout m ore, to  the  

recom m endation th a t they should shape such processes. Accordingly chapter 3 

of this thesis takes on the argum entative burden of identifying a morally  

acceptable space for judicial review  of dem ocratic processes. It takes up the  

central debate, referred to  as the counterm ajoritarian difficulty, about the  

courts' role in a dem ocracy w ith a system of judicial review of legislation. The 

remaining part o f this chapter analyses how courts interact w ith  constitutional 

law. I outline a taxonom y of w hat courts do in constitutional adjudication and the  

extent to  which the ir w ork is potentially  creative of constitutional norms.
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Pa r t  III:  T he Ju d ic ia l  Role in  Co n s t it u t io n a l  Ch a n g e

So far as constitutional law is enforced by unelected judges it seems to  depart 

from  the conceptions of dem ocracy analysed in chapter 1 because it departs 

from  the idea of the people governing them selves. Thus, it raises the  

counterm ajoritarian difficulty analysed in chapter 3. It also calls for attention  to  

precisely w hat courts do w hen they apply or otherwise engage with  

constitutional law and how this might fit in w ith constitutional law's settlem ent 

function. The burden of the present part of this chapter is to  explore these 

questions. The idea of judicial constitutional norm -creation is tha t courts, in 

determ ining cases tha t arise, manage to  develop and create new constitutional 

norms. This is of course a self-fulfilling claim so far as the norms articulated in 

constitutional case law are included among constitutional norms. The point is, 

how ever, th a t the  norms articulated in judgm ents are not simply m ore specified 

applications of pre-existing constitutional norms, nor is it tha t they  simply 

supplem ent the otherwise existing aforem entioned constitutional norms, they  

also change them .

Constitutional change in a constitutional democracy

The fo rm a l am endm ent process and constitutional change: a look a t Ireland  

The Constitution of Ireland, Bunreacht na hEireann, has been am ended 26 times  

under processes its text specifies for its own change. Two o f these 

am endm ents w ere effected under Article 51 (which by its own term s no longer 

has effect and is not to  appear in reproductions of the  Constitution) providing for 

alteration  of the text by ordinary legislation up to  three  years a fter the  first 

President enters office, and the remaining 24  am endm ents follow ed the  

procedure set out in Article 46  and involved referendum s a fter the passing of 

Bills to  am end the Constitution. These 26 form al am endm ents involved change 

to  the  constitutional text w ith  various legal effects. Some of the am endm ents  

inserted a piece of text, others altered num erous pieces of tex t in the

As of August 2012.
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Constitution and rem oved some pieces of text. These form al am endm ents, we  

can safely say, exhaust the history of alterations to  the constitutional document's  

text. However, if one thinks of constitutional law rather than the  constitutional 

docum ent's tex t as "the Constitution," then the form al am endm ents will be 

inadequate in showing how things have changed since the late 1930s. There is 

the Constitution as the  little blue book and there  is the Constitution as the body 

of constitutional case law and it would be a mistake to  think th a t the  la tter is not 

really a part of Irish constitutional law. That it would be a mistake is shown by 

constitutional argum entation: a sophisticated constitutional argum ent will draw  

on past cases as w ell as, and typically m ore so, than on constitutional text. Think 

of argum entation in a case on the  exclusion of evidence rule for instance: it 

would be incom plete and impoverished if it just referred to  Article 38.1 and 

other provisions of the  Constitution and not the relevant case law such as People 

(DPP) V Kenny}^° This is not to  say tha t constitutional case law has necessarily 

the same inertia or w eight as provisions in the constitutional docum ent. It seems 

to  be more difficult to  marginalize or get around constitutional tex t com pared to  

cases. The text in the  Constitution cannot be said to  be wrong or mistaken the  

way a previous judgm ent of the court m ight be.^^^ In term s of the set of 

constitutional norms referred to  at the  start of this chapter, the  norms 

articulated as the ratio of a constitutional case are in the  set along w ith the  

norms articulated in the constitutional text. They properly belong in this set of 

constitutional norms because they are non-optional fo r a fu ture  court 

adjudicating on an issue w here they apply. To be sure, there  is variable 

weightiness enjoyed by the norms w ith in  the set of constitutional norms: on 

balance it seems constitutional text based norms are w eightier than superior 

courts j u d g m e n t s . B u t  the superior court judgm ents still have considerable

“̂ [1990] 2 IR 110.
W hile a "getting back to  the  text" approach to  the  exclusionary rule might be a shot in the  

dark given the vagueness o f "trial in due course of law" w ith ou t the  bundle of due process rights 

fleshed out in case law, such an approach did have pow er in recent cases on p roperty  rights. See 

Rachael W alsh, "The Constitution, Property Rights, and Proportionality: A reappraisal" (2010) 31 

Dublin University Law Journal 1. This illustrates a certain status -  a sort of staying p ow er -  for 

textual provisions th a t statem ents of law taken from  case law do not enjoy.
See Laurence Tribe, The Invisible Constitution  (Oxford University Press 2008), at 15-19 , noting 

how in US constitutional law all Suprem e Court p recedent, w ith  the  possible exception o f Brown v
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weight; if they  are not to  be followed the expectation is tha t there  are 

particularly strong reasons for not following them , which should be set out.

There is debate about the  extent to  which those w ho constructed the  Irish 

Constitution's tex t envisaged the  strong form  judicial review  of legislation that 

becam e a central part of Irish constitutional law.^^^ Even if it is beyond dispute 

tha t the fram ers envisaged thorough-going judicial review, and voters in the  

referendum  understood tha t they w ere voting for this institutional arrangem ent, 

it is hard to  accept that the  rich collection of constitutional case law -  all the  

propositions articulated in it -  is at all points precisely w hat the 1937 docum ent's  

tex t provided for. It may have been som ething of a knowing experim ent -  and 

there  is a blueprint provided fo r a constitutional order, m ore detailed in some 

places than in others -  but there  is no way tha t w hat has happened since was 

entailed by w h at was there at the  start or th a t anything else so detailed and rich 

was entailed. The landscape of Irish constitutional law as of 2012 is hugely 

different to  w hat it was in 1 937 /1938 . The 26 form al am endm ents undoubtedly  

account for a portion of this: for example, the death penalty is now off-lim its to  

the Oireachtas as a sentencing option to  specify in statute in contrast to  its 

fo rm er availability and this is because of the 21^* A m endm ent in 2001. Yet so 

m any changes in the  picture are effected w ith the  courts playing a substantial 

role in effecting the change.

There will be understandable resistance to  the  view  th a t the Constitution (as in 

the body of constitutional law) may be changed, and there fo re  to  an extent, 

am ended, o ther than by its form al mechanism. A polity or society has gone to  

the trouble  of requiring some highly significant expression of dem ocratic will in 

order to  make even a tiny change to  its constitutional docum ent. How then can it 

countenance th a t dem ocratic process being circum vented by a process

Board o f Education (1954) 347 US 483, is revisable by the Court to an extent not shared by the 
constitutional text.

See for example Gerard Hogan "John Hearne and the Plan for the Constitutional Court" (2011) 
33 DUU 75.
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com pletely lacking dem ocratic credentials such as decisions by unelected judges  

w ho do not have to  periodically ask citizens to  vote fo r them  again?

This question can be seen as background to  ideas aiming to  elucidate the  nature  

of legal in terpretation  generally and constitutional in terpretation in particular. 

These are descriptions or descriptive m etaphors tha t may enjoy a degree o f 

currency and persistence precisely because they  somew/hat rationalise the  

implications of legal and constitutional in terpretation  w ith the dem ocratic  

concerns noted above. They presuppose a test for legitim ation for constitutional 

norms: the constitutional norm must be sufficiently related to  the will of the  

people. A legitim ate in terpretation  of a provision in the Constitution, fo r 

exam ple, is sufficiently related to  dem ocratic approval; it has sufficient 

com patibility w ith  the will of the  people. The question then is w hat is a 

leg itim ate  in terpretation . A main claim of this part of the present chapter is th a t 

"newness" per se is not a fea tu re  on which this legitimacy turns.

The notion th a t courts apply or discover the law, not m ake it 

The proposition tha t it is a judge's job to  apply the law, not m ake it, is 

com m onplace in discussion of legal p r a c t i c e . I t  is also com m onplace to  observe 

tha t this is a myth when it is understood to  m ean tha t judges, in fact, m erely  

apply law and never make law. It is som etim es called a myth of the com m on law  

and expressed -  in a m anner m ore adept at coping w ith  the apparent refutation  

dem onstrated by innum erable com m on law cases -  th a t judges do not make law, 

they  discover it.

This myth is aptly called a m yth. It contains an untruth but is not simply a 

falsehood. As a m yth, while it contains at its core an untruth, it has valuable  

educative content. The judicial job myth (as I will call the idea th a t judges apply 

and discover law rather than make it) helps one to  grasp how precedent works. 

This key aspect of law and legal reasoning -  th a t the  pull of precedent may apply

See M aris Kopcke T inture, "Law does things d ifferently" (2010 ) 55 Am erican Journal of 
Jurisprudence 201, at 215.
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to the exclusion of o ther reasons fo r a decision^^^ -  can be understood via 

awareness of a general orientation tow ards applying the law as it is rather than  

as how it would have to  be in order to  get the m orally optim al resolution of an 

individual case at issue. The judicial job myth is a w ay of rationalising this even if 

the  judicial job myth is a consequence of the w ay law operates rather than a 

cause of it.^^® This is, perhaps, a reason, among others, why the judicial job myth 

features in law s c h o o l s . I t  helps make sense of law to  newcomers. Students of 

law can swallow the myth initially and thereby start arguing like a lawyer. They  

then com e to  the ir own realisation and insight as to  the judicial Job myth's  

divergence from  the reality.

The discovery o f constitutional norms

In "Discovering a Constitution" G arrett Barden said there  w ere tw o ways in which 

a w ritten  constitution is necessarily incom plete. For one, life will th ro w  up 

unanticipated situations th a t will dem and e ither reform  or extension of the  

(constitutional) law. And tw o , "any set of legal or constitutional provisions will be 

incom plete because it will require the originating and not fully expressible 

context for its interpretation."^^® He says further, "it is this com m on opinion 

about law, this sense of justice, tha t gives rise at once to  the developing corpus 

of law and to  the possibility of its interpretation."^^®

215 This is drawn from Frederick Schauer, Thinking Like a Lawyer (Harvard University Press 2009), 
at 7 and Maris Kopcke Tinture, "Law does things differently" (2010) 55 American Journal of 
Jurisprudence 201.

Proceeding from democratic principles, one might prescribe that judges not have law-making 
power and then as a consequence it follows that law will operate in the pre-existing law- 
favouring way it does. Common law theory, however, cannot be understood as deriving from  
democratic concerns; in common law theory, respecting precedent comes first, and unelected, 
unrepresentative judges not getting to make the laws for a society is a consequence.

See Maris Kopcke Tinture, "Law does things differently" (2010) 55 American Journal of 
Jurisprudence 201, at footnote 11, citing chapter 8 of Richard Posner, How Judges Ttiink (Harvard 
University Press 2008).

Garrett Barden "Discovering a Constitution" in Tim Murphy and Patrick Twomey (eds) Ireland's 
Evolving Constitution, 1937-97: Collected Essays (Hart Publishing: Oxford 1998) 1, at 5.

Ibid, at 5.
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This view  is a sophisticated defence of som ething very much like w hat I called the  

myth of the judge's job being to  discover the law, not make it.^^° In Law and  

Justice in Com m unity  G arrett Barden and Tim M urphy quote Frederick Hayek as 

saying the judge's job is "one of discovering som ething which exists, not as one 

creating som ething new, even though the result of such efforts may be the  

creation of som ething tha t has not existed before." The apparent 

contradiction in this statem ent is resolved by seeing the difference betw een  

w hat a judge sees him or herself as doing and w hat in fact they are doing as 

shown in the end-product of the  judge's work. It might be a good thing for a 

judge to  think tha t he or she is applying pre-existing law rather than making it 

because this way of thinking will contribute to  restraint on the part of the judge. 

This in turn will lead, overall, to  the best results of adjudication rather than if 

judges a ttem pted  to  give the  m orally optim al judgm ent tailored precisely to  the  

specific case at h a n d . T h i s  is of course debatable. Perhaps, as some m odern  

legal realists would recom m end, judges should be conscious of the  

consequences of the ir ruling fo r m arket efficiency and other considerations. Such 

an approach emphasises the forward-looking aspect of in terpretation , as Raz 

would describe it. In any event, the point holds th a t Hayek here has let the  cat 

out of the  bag. He reveals the  complex m otivations of the discovering law idea 

and also acknowledges th a t really there  is legal norm -creation in typical 

instances of adjudication. This may be so notw ithstanding the self-understanding  

of the judge of w hat he or she was doing.

Ronald Dworkin and Laurence Tribe also provided sophisticated accounts of constitutional 
adjudication th a t see the courts discovering correct answers to  novel legal questions from  w ithin  

the  law ra ther than as creating new  norms that w ere  not already there.
Q uoted in Law and  Justice in Comm unity, a t 23.
A lexander and Sherwin "Judges as Rule M akers" in Douglas Ediin (ed) Common Law Theory 

(Cam bridge University Press 2008).
^^^Such as Richard Posner: Richard Posner, "Legal Pragm atism" (2004) 35 M etaph ilosophy 147.
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A living constitution

In discussion of constitutional law in Ireland, as elsew here, w e hear it said 

som ething along the lines of "ours is a living constitution."^^" The idea is tha t the  

constitution is organic; it is ever changing and growing as living organisms do. For 

the most part the idea of a living constitution is invoked chiefly as prescription:^^^ 

tha t is, "ours is a living constitution" is typically m eant to  convey tha t "we should 

think of our constitution as a living constitution" w ith  the consequence that 

judges should in terpret the  constitution's tex t so as to  give the words and 

concepts updated and contem porary meanings rather than confining the  

meanings to  those already established or those meanings associated w ith the  

Constitution's creation in 1937. Of course, when "ours is a living constitution" is 

stated it is also understood as descriptive com m ent as w ell as prescriptive. That 

is, it is a report of the self-understanding o f those (judges and other officials) 

whose professional work interacts w ith the constitution and whose actions 

constitute constitutional practice.

On one view  the  living constitution m etaphor seems to  confirm or is at least 

com patible w ith  the claim tha t judges bring about constitutional change. For it 

embraces the idea that the meaning that the  court can give to  a constitutional 

provision -  and thus its legal effect -  can change over tim e, w ithout a form al 

am endm ent having been m ade. It is ready to  acknowledge tha t constitutional 

change can happen, and does happen, outside of the Constitution's prescribed 

form al channel fo r its own change. Furtherm ore, the  change in the Constitution  

comes to  us via the  superior courts' decisions and thus the  judges are the  

bringers of constitutional law change. Yet, on another view  -  and this view  

perhaps pays m ore attention to  the content of the living constitution m etaphor 

than the first view  -  living constitution theory  is very much like the idea that 

judges discover law, not make it. For it tells us that, m etaphorically speaking, the

Orrin Hatch, "Book Review: The Dangers of Political Law: The Tempting o f America: The 
Political Seduction o f the Law" (1990) 75 Cornell Law Review 1338, at 1354. Attorney General v 
Hamilton [1993] 2 IR 250, at 301, per O'Flaherty J.

See Aileen Kavanagh, "The Idea of a Living Constitution" (2003) 16 Canadian Journal of Law 
and Jurisprudence 55, at 56.
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constitution has changed organically, th a t is, it changes by itself, and there fo re  

the judges, when they give a provision an updated or new meaning, are m erely  

applying or discovering the current, new shape of the  constitution. On this view, 

judges are the  messengers of change rather than the instruments or architects of 

change and it is not correct to  say th a t there  is judicial norm -creation.

Defenders of the  living constitution idea (or living constitutionalism ) are at pains 

to deal w ith the concern th a t judges substitute th e ir own views fo r society's 

view. This is a concern, for exam ple, tha t a judge when interpreting "m arriage" in 

the Constitution, which under the living constitution approach ought to  be given 

an updated, contem porary meaning rather than frozen as of 1937, will, under the  

cover of applying contem porary meaning, apply his or her own political-m oral 

p r e f e r e n c e s . T h i s  reveals the  living constitutionalist as som ewhat unwilling to  

endorse a role for the judge as a constitutional norm -creator. Here, living 

constitutionalists share com m on ground w ith those w ho they debate against: 

originalists. Originalists say th a t judges' proper role is to  apply th e  original 

meaning of constitutional provisions, w h eth er th a t meaning is gleaned from  the  

intentions of the  founders, drafters, or architects of the  constitutional docum ent 

or the original public meaning of the words. The idea is tha t w hat was signed up 

to  initially must continue to  apply. Originalism, fo r the  most part, implies tha t 

legitim ate constitutional law change happens only through the prescribed form al 

process for constitutional change.

Changing the Constitution

Both sides of the  originalist-iiving constitutionalist debate do not w an t to  be seen 

to  be endorsing judicial constitutional law creation. This, I think, is a mistake: 

judicial constitutional law creation should be recognised fo r w hat it is and 

accepted as inevitable so fa r as judges are tasked w ith  applying constitutional 

law. Resistance to  endorsing judicial constitutional law creation may arise from

The concern is articulated by Conor O 'M ahony, "Societal Change and Constitutional 
In terpretation" [2010] 1 Irish Journal o f Legal Studies 71, a t 77, channeling and citing John Hart 
Ely and Christopher Eisgruber.
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the  idea th a t the constitutional law is identified w ith  the text of a canonical 

constitutional of strong dem ocratic pedigree. Its pedigree may be som ething like 

a plebiscite as in Ireland in 1937. This "constitution" is binding and robust against 

the  ordinary processes of legislative change because of the  strength of its 

dem ocratic pedigree, which is som ething "m ore dem ocratic" than the  ordinary  

processes required for legislative change. The constitution accordingly can only 

be changed by similarly following a "m ore dem ocratic" process th a t is 

prescribed. Various theories rationalise this as precom m itm ent theory^^^ and 

Bruce Ackerman's theory of constitutional m o m e n t s . S u c h  theories are flaw ed, 

however. They implausibly locate legitimacy entirely in the dem ocratic decision 

of a dead generation. They miss how the moral legitimacy of law flows in large 

part from  specification among options regardless of the  dem ocratic credentials  

behind such specification. This is the  settlem ent function of law and 

constitutional law, which was described in the first tw o  parts of this Chapter. 

They also fail, as W aldron explains, to  distinguish adequately betw een a causal 

mechanism for binding a future  action and a permissive pow er for a judgm ent to  

be made on a fu ture  action.

The b etter view  is to  see the court as entrusted w ith  a degree of constitutional 

developm ent or law-making power. This is an interstitial law-m aking pow er and 

as such does not run against the  stability of the Constitution and the settlem ent 

function of constitutional law. Judges fill in the details in constitutional law  

w here needed. W h at judges do in this regard cannot be entirely predictable but 

it will be reasonably predictable often because the ir articulation of new  norms 

must be consistent w ith the constitutional law th a t has already been articulated. 

In this way the rule of law concerns tha t implicitly underlie the  originalist position 

are reasonably respected; the judges, operating as they ought to , are not so

Samuel Freeman, "Constitutional Democracy and the Legitimacy of Judicial Review" (1990) 9 
Law and Democracy 353 and Jon Elster, Ulysses and Sirens: Studies in Rationality and Irrationality 
(Cambridge University Press 1984). Both cited in Jeremy Waldron, "Precommitment and 
Disagreement" in L Alexander (ed) Constitutionalism: Philosophical Foundations (Cambridge 
University Press 1998) 271.

Bruce Ackerman, \Ne the People: Volume 1: Foundations (Harvard Belknap 1993).
Jeremy Waldron, "Precommitment and Disagreement" in L Alexander (ed) Constitutionalism: 

Philosophical Foundations (Cambridge University Press 1998) 271, at 276-281.
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much re-w riting the ground rules of society but ra ther clarifying, adding to, and 

altering in places in an increm ental m anner w hen needed. The next section will 

expand on the  nature of this law-m aking power.

Degrees of law-making

W e can think of a spectrum running from  m inim al to  m axim al legal norm - 

creation or law-m aking and various term s can describe instances of legal norm - 

creation along this spectrum. A simple representation of this runs from  

in terpretation  as m inim al law-m aking to  am endm ent as involving an 

in term ediate  degree of law-m aking to  legislation as maximal law-m aking.

Increasing degree o f legal norm-creation

 >

interpretation amendment legislation

The choice of labels may be disputed at various points. Hence it is essential to 

elaborate on w hat is m eant by each and make furth er d ifferentiation  and 

refinem ent w ithin the three  terms: in terpretation , am endm ent, and legislation. 

W hat m atters chiefly is tha t the subject m atter behind a label is real and is 

different in relevant ways from  w hat it is distinguished from . The labels 

them selves are of course im portant for clarity and must not be used to  as a 

substitute for argum entation.

W h at is m eant here by these term s is:

1. In terpretation is the identification of meaning. To in terpre t a law  or legal 

text is to  articulate its linguistic meaning or semantic content.

2. A m endm ent involves changing som ething. To am end a law or a legal text 

is to  change it to  some extent.

3. Legislation is full blown law-making. To legislate is to  create, sometimes  

from  a fresh slate, a legal norm or norms th a t w ere not there  before. The 

use of this term  in this context is not lim ited as a conceptual possibility to 

just w hat legislative assemblies or a legislator does. If a court did
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com pletely re-w rite  a rule it would be appropriate to  say tha t the  judge  

has legislated.

A m inor instance of legislating may be insignificant beside an instance of 

constitutional in terpretation  or am endm ent in term s of political significance. The 

contrast betw een these term s must be understood as making use of an "other 

things being equal" m ethod of comparison. It is one thing to  in terpret or am end  

so as to  produce a particular legal effect, it is another thing to  legislate th a t same 

legal effect.

The circumstances o f legal interpretation

Laws need to  be in terpreted in order to  be applied. Even the most 

straightforward applications of law -  when the words seem to jum p off the page 

and have a particular effect w ithout any doubt -  implicitly presuppose a theory  

or m ethod of in te r p r e ta t io n .T h e  result of a legal adjudication can turn on the  

m ethod of in terpretation  adopted and, as things stand, there are numerous  

approaches and m ethods of in terpretation  tha t are acceptable for courts to  

use.^^^ Thus, in terpretive m ethods can be decisive in cases. Efforts to  constrain 

judicial discretion in interpreting laws runs into the problem  tha t any stipulated  

rules on legal interpretation^^^ will them selves fall to  be in te r p r e te d .L e g a l  

norms can be constructed so as to  increase the ir certainty -  bright line rules can 

be used instead of standards, "for the avoidance of doubt" provisions can be 

used, but such measures can only go so far and will at best reduce the zone of 

discretionary in terpretation  rather than elim inate it. Cases will fall in the  

penum bra of seemingly clear rules w here it seems one resolution of the case is

Stanley Fish, "Still Wrong After All These Years" (1987) 6 Law and Philosophy 401, at 403.
Karl Llewellyn, "Remarks on the Theory of Appellate Decision and the Rules and Canons about 

how Statutes are to be Construed" 3 Vanderbilt Law Review 395 (1949-1950), at 401-406 listing 
28 canons of statutory interpretation, each with a corresponding counter-canon. Cited in Brian 
Leiter, "American Legal Realism" in William Edmundson and Martin Golding eds. The Blackwell 
Guide to Philosophy o f Law and Legal Theory (Oxford: Blackwell, 2003), at 50.

For example, the Interpretation Acts of 1937 and 2005.
Joseph Raz, "On the Authority and Interpretation of Constitutions: Some Preliminaries" in 

Alexander ed. Constitutionalism: Philosophical Foundations (Cambridge University Press 1998) 
152, at 179.
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no m ore legally correct than another. These circumstances can lead to

concerns along tw o  main lines. One is a dem ocratic concern tha t the law is being 

shaped (in subtle and not so subtle instances) by uneiected judges, perhaps to  

the  subversion of w hat dem ocratically elected legislative assembly intended. The 

other main concern, which arises independently o f dem ocratic concerns, is the  

extent to  which the  rule o f law ideal is underm ined, the rule of law ideal

requiring certainty in law to  enable those subject to  law to  know w here they

stand so tha t they can lead self-shaping lives w ithin the law. This is

underm ined insofar as court rulings and judgm ents go in unpredictable  

directions.

The above observations apply to  law generally. For constitutional law the  

concerns are am plified. First, the  stakes of constitutional adjudication are high in 

term s of altering the legal landscape. This is because constitutional adjudication  

may involve legislative acts being struck down w here  the courts, as in Ireland, 

have pow er to  do so and also, in addition to, and distinct from , judicial review of 

legislation, constitutional adjudication tha t has an im pact on the distribution of 

political power. Second, constitutional tex t tends to  have a higher proportion of 

vague standards and incom pletely specified rules com pared to  statutory law.

Examination of constitutional in terpretation  under the  Irish Constitution suggests 

these concerns are apt.^^® It is acceptable to  depart from  the literal meaning of 

constitutional provisions and there  is a lack of consistency in the  use of differing  

approaches to  constitutional in terpretation . Philip Bobbitt's analysis of 

constitutional in terpretation  is instructive in rationalising the  m ultiplicity of 

m ethods of interpretation.^^® His account was of US constitutional law practice

HLA Hart, The Concept o f Law (Oxford University Press, 2"“* Ed, 1994), chapter 7.
Lon Fuller, The M orality o f Law (Yale University Press 1964).
Oran Doyle, Constitutional Law: Text, Cases, and Materials (Clarus Press 2008), chapter 17.
Henchy J's dissent in People (DPP) v O'Shea [1982] IR 384, noted by Doyle, ibid, represents a 

particularly high point in judicial willingness to depart from applying the plain linguistic meaning 
of a constitutional provision. See Doyle Constitutional Law: Text, Cases, and Materials, at 460- 
461.

Philip Bobbitt, Constitutional Fate: Theory o f the Constitution (Oxford University Press New 
York 1982).
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but his insight applies generally to  constitutional law. Bobbitt identified a non- 

exhaustive list or "typology" of constitutional in terpretation  argum ents or 

practices tha t can each be applied on the ir own or in com bination w ith  others: 

historical, textual, structural, prudential, and d o c t r i n a l . I  will not relate the  

detail of each but the present point to  be drawn out is th a t the  m ultiplicity of 

m ethods available and the fact tha t judges and counsel do, and can, pick and 

choose individual argum ents and com binations of them  is not a cause for 

doubting legitimacy. Rather, legitim ate constitutional in terpretation  

argum entation is marked as such by the sound use of the  various argum ents  

a v a i l a b l e . T h e  argum ents available are those w ith  pedigree in the sense they  

have been used successfully in constitutional adjudication in the  relevant legal 

system. There is always scope for new  in terpretive argum ents to  develop; their 

initial use may be questionable but repeated success then establishes them . The 

established interpretive practices can be varied but are not unbounded in what 

they  can be. A m ethod of in terpretation  th a t sought to  extract meaning from  a 

paragraph of tex t by reference to  the average num ber of letters the sentences 

th a t make up the paragraph would, w ithout some sound basis tha t it was 

intended to  com m unicate in this way, not be capable of being a legitim ate mode 

of in terpretation . The next section explores furth er just how far in terpretation  

can stretch.

Conserving and innovative in terpretation

Joseph Raz outlined a theory of constitutional in terpretation  th a t is potentially  

apt to  describe existing practice in legal systems w ith  w ritten  constitutions and 

also provides a moral rationalisation of constitutional in terpretation  in 

connection w ith a constitution's moral l e g i t i m a c y . R a z  distinguishes betw een

Ibid, at 7 provides a quick sum m ary and at chapters 2-7 for m ore detailed description.
Ibid, at 223.
Raz, "On the A uthority  and In terpretation  of Constitutions: Some Prelim inaries" in A lexander 

ed. Constitutionalism : Philosophical Foundations  (Cam bridge University Press 1998) 152. It would  

not qu ite  be accurate to  say tha t Raz is describing w h a t existing constitutional practice is and why  

it is m orally justified as such. It would also not be accurate to  say th a t he is outlining a 

prescriptive theory of constitutional in terp retation . Rather, he is explaining how  the most 
plausible account of w here  a constitution gets m oral legitimacy from  (th a t is, an account of its 
authority ) connects w ith  constitutional in terp retation . He is saying: this is how  constitutions are
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conserving and innovative interpretations. Conserving interpretations in 

constitutional in terpretation  are interpretations th a t are true  to  the constitution  

as it is. Interpretations that add som ething or depart from  the constitution as it is 

are innovative interpretations.

Innovative constitutional in terpretation , for Raz, is not only politically tolerable  

but may w/ell be required in order to  help m aintain a constitution's legitim ate  

authority. This is based on observation of the  "Janus-like" aspect of 

in terpretation. It faces backw^ard and forw ard; it elucidates law as it is w hile also 

aiming to  develop and im prove it. '̂*^

As detailed above, stability through facticity is Raz's explanation of a 

constitution's authority (a fter an initial period a fter its beginning). M orality  

leaves underdeterm ined the  shape of constitutional law. A body of 

constitutional law (provided it is w ith in  moral limits) has a self-legitim ating  

character. There are problems associated w ith  uncertainty in public life. The 

existing constitution can settle these uncertainties. Instability may be created by 

a radical change in constitutional practice. There is also the  conservative 

argum ent about difficulties of predicting radical changes. This leads to  a 

presum ption in favour of continuity w ith the past.^'*^ Stability com bines w ith the  

underdeterm ination of constitutional arrangem ent by moral principle to  result in 

establishing the self-legitim ating aspect of constitutional practice and 

t r a d it io n s .H e n c e , the reason for the  backward looking aspect of constitutional 

in terpretation is:

authoritative and this is the  in terp retative  approach th a t com plem ents tha t account o f a 

constitution's authority.
This, says Raz, is a mark of in terp retation  in general. Ibid, at 177.
At page 83 above.
This simply means th a t there  are m ultip le  potential arrangem ents and positions in 

constitutional law th a t are all p retty  much equally m orally acceptable.
This relates to  the  often unarticulated premise tha t must fea tu re  as to  w/hy originialism is 

favoured.
Raz, "On the  A uthority  and In terp retation  of Constitutions: Some Prelim inaries," at 175.
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"Since the authority of a long-established constitution rests prim arily on 

the desirability of securing continuity, the  same desirability should inform  

constitutional in terpretation  as well. To secure continuity the  

in terpretation  should be backward-looking. It should be faithful to  the  

constitution as it exists at tha t time."^'*^

Yet this consideration should not, according to  Raz, dom inate above all else. For 

the moral im portance of the  issues decided in constitutional cases would not 

allow this:

"Courts whose decisions determ ine the fortunes of many people must 

base them  on m orally sound considerations. Nothing else could justify  

the ir actions."

Considerations of continuity are of great moral im portance but they are not the  

only ones. W hen they are not, courts should try  reach decisions tha t satisfy as 

much as possible all the relevant considerations.

Larry A lexander has a broadly similar account to  Raz of how constitutions might 

possess moral legitimacy. Alexander sees constitutional law as like all law, as 

providing a settlem ent function in the circumstances of moral uncertainty that 

w e noted in Part I a b o v e . A l e x a n d e r  departs from  Raz w ith the  concept of 

innovative in terpretation . Innovative in terpretation, says Alexander, is a 

contradiction in t e r m s . F o r  the courts to  be innovative or creative means they  

have passed from  the realm of interpretation into the  realm  of constitutional 

change or revolution. On one view this is m erely a divergence betw een Raz and 

Alexander as to  the label; both are ready to  accept a role for the courts in

Ibid, at 178.
24S ,

Ibid.
2^9 1 1 - - JIbid.

Larry A lexander "W hat Are Constitutions, and W h at Should (and Can) They Do?" 28 Social 
Philosophy and Policy 1 (2010) 1, at 1-3.

"In troduction" to  A lexander (ed) Constitutionalism: Philosophical Foundations  (Cambridge  

University Press 1998) 1, at 8.
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creating constitutional norms. Yet there  seems to  be a difference as to  the  

degree of innovation to be countenanced. Raz is ready to  countenance more  

innovation than others. Useful in seeing w here Raz departs from  others is 

consideration of Sanford Levinson's analysis of in terpretation  and am endm ent. 

W hat Raz calls innovative constitutional in terpretation , Levinson would call 

am endm ent because am endm ent signifies som ething "new." Levinson 

acknowledges and accepts th a t courts may effect am endm ent to  a constitution  

but fu rth er d ifferentiation w ithin w hat is an am endm ent needs to  be made. 

A m endm ent, Levinson says, involves the "invention o f entirely new solutions to  

old problems"^^'* and is "a legal invention not derivable from  the existing body of 

accepted legal m a t e r i a l s . L e v i n s o n  suggests th a t am endm ents may be of a 

marginal kind, the adding of som ething new that, while making a genuine 

change, is not out of keeping w ith the  existing m a t e r i a l . B u t  am endm ents may 

also be of a revisionist kind. This is a special kind of am endm ent, a much more 

com prehensive change. Finally, there  may be a change of such fundam ental 

dimension tha t it pushes outside the bounds of "am endm ent" a ltogether and 

constitutes a revolutionary change.

Levinson claims it is true to  say th a t the US Constitution has been am ended a 

num ber of tim es outside of the  form al process for constitutional am endm ent in

Sanford Levinson, "H ow  M any Tim es Has the United States Constitution Been Am ended? (a) 
<26; (b) 26 (c) 27; (d) >27 Accounting fo r Constitutional Change" In Levlsion (ed) Responding to 

Im perfection: The Theory and Practice o f Constitutional A m endm ent (Princeton University Press 

1995).
Ibid, at 15.

254 .Ibid.
Ibid, at 16.

^^®lbid, at 21.
Ibid. It is interesting to  note the Irish Superior courts' v iew  o f constitutional am endm ents  

under Article 46's description "w hether by w ay of variation, addition, or repeal" as not putting  

any substantive limits on how fundam ental the change and thus there  is no d ifferentia tion  in 

diffe rent degrees o f am endm ent. This is in contrast to  the  distinction in the California 

Constitution betw een  m ere am endm ent and revision as identified  by the Californian Supreme  

Court in Raven v D eukm ejian  (1990) 52 Cal. 3d 336, cited by Levinson. W a lte r M urphy provided  

sustained argum ent as to  w hy there  should be considered to  be substantive limits on 

constitutional am endm ent. W a lte r M urphy, Constitutional Dem ocracy  (John Hopkins 2006) at 
chapter 15 and "M erlin 's  M em ory: The Past and Future Im perfect of the  Once and Future Polity" 

in Levison ed. Responding to Im perfection: The Theory and Practice o f Constitutional A m endm ent 
(Princeton UP 1995).
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Article V. The Supreme Court has effectively am ended the constitution in a 

num ber of landm ark cases such as McCullough v M aryland}^^  Levinson does not 

seek to  characterise these judicial am endm ents as regrettable or as constituting  

an illegal move or revolution. Furtherm ore, each of the form al am endm ents  

w/ere not necessarily true am endm ents -  certainly not revisionary am endm ents -  

in tha t they may not have changed or altered w hat w/as already there  given that 

the  constitutional tex t is not exhaustive of constitutional law.^^®

The distinctive character o f legislating

In resisting a characterisation of legal positivists as claiming, som ewhat 

descriptively inaccurately, th a t judges end up legislating from  the bench 

w henever the  application of a legal rule is not straightforward, John Gardner 

provides a neat account of judicial law-m aking th a t does not equate it with  

judicial l e g i s l a t i o n . H e  provides as an illustration a process of legal reasoning 

w hereby a statutory ban on sex discrimination in em ploym ent is applied by a 

court to  also prohibit indirect discrimination w here a pregnant w om an is 

discrim inated against because of her pregnancy. A new general legal norm that 

discrimination on the grounds of pregnancy is prohibited might be developed by 

a court on appreciating the  moral equivalence of this kind of discrimination to  

the  sort of direct discrimination tha t is obviously captured by the  original 

statutory rule in question. The original statutory rule has played a 

"nonredundant" and "nondecisive" role in the  argum ent tha t leads to  the  

conclusion th a t pregnancy discrimination is prohibited. That the initial rule was 

nondecisive means tha t a new, generally applicable legal norm has come into 

existence. But in doing this the original rule was used as a key part of the  

process, it was nonredundant and not ignorable. That it could not be ignored or 

otherw ise trea ted  as redundant marks the difference from  legislating. W hen  

legislating, existing legal rules do not have to  play a role in producing a new  legal 

norm or be respected in the process. The legislator is free to  re-invent the rule or

(1819) 17 us (4 Wheat) 316.
Ibid, at 25-32.

^®°John Gardner, "Legal Positivism: 5>2 Myths" (2001) 46 Tt)e American Journal o f Jurisprudence 
199, at 215-216.
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make up a com pletely new one how ever he or she wishes (subject to  any 

constitutional side constraints). This illustration can be transferred to  a court 

handling constitutional laws. Gardner's account is instructive because it shows 

tha t w hat w e recognise as a valid exercise of legal reasoning can create a new  

legal norm and such a process of legal norm -creation is not coextensive with  

legislating.

The mark of legislating is having a blank canvas to  w ork from , it is being able to  

engage in free-standing evaluation such tha t you are not bound to  factor in 

certain norms and you are not lim ited using a certain selection of norms in the  

process of making the legal norms to  be enacted into law. In theory the UK 

parliam ent, w ith  parliam entary sovereignty, can tru ly  engage in legislating on 

most if not all areas.

In Ireland this pure legislative role must be seen as not available in all areas. To 

be sure, when the Oireachtas legislates, it can, for exam ple, th row  out or repeal 

the current approach w hether tha t be in statute or com m on law, but in quite a 

num ber of areas there  will be relevant entrenched constitutional principles or 

rules constraining the extent to  which an area of law can be com pletely  

reoriented. The Oireachtas is at liberty to  provide legislation regulating the  

term ination  of pregnancies, it certainly can repeal or change the existing relevant 

legislation, but it must do so consistent w ith  the requirem ents, so far as they can 

be ascertained, of the  Constitution relating to  term ination  of pregnancies. Thus it 

would seem not open to  the Oireachtas to  leave abortion not criminalised.

Change at different levels o f constitutional law: another look a t Ireland 

It has been a fea tu re  of judicial review of legislation by reference to  an 

entrenched Constitution th a t the  courts, as well as deciding m atters of 

substantive constitutional law, have also decided on the scope of the courts' 

pow er in exercising this judicial r e v i e w . S u c h  judicial work is evidently and

Classic exam ples include from  the US, M arb u ry  v M adison  (1803) 5 US (1 Cranch) 137 and, in 

Ireland, TD v M in is ter fo r  Education  [2001] 4 IR 259.
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notably an engagement  with fundamental  questions of constitutional design. It is 

commonplace to observe about  Constitutions with a constitutional review power 

that  the  Constitution's text  does not  spell out  explicitly the  separation of powers. 

And while it is also commonplace to  observe that  such a doctrine is implicit, it 

cannot  be said that  the constitutional text  somehow determines the tes ts  for 

judicial intervention and so on that  have come to be applied. Such approaches,  

equally ones tha t  show judicial reluctance to  intervene, reveal that  the  tes t  for 

intervention used -  both in terms of its articulation and operat ion -  is something 

that  comes from the courts. It shows the Court engaging in some constitutional 

design as regards the Constitution's architecture. There may be arguments  to  be 

made on the  foot  of this observation. If the  courts can construct  the  separation 

of powers, a fortiori, they can construct  constitutional doctrines of lesser 

significance and therefore ought  to be more ready to do this. Again, caution is 

needed  not  to make illicit argumentat ive movement  from description to 

prescription. The main thing I want  to  draw from it is that  it is not just in t erms of 

substant ive rights and values that  the  constitutional text  may be something of a 

fudge, paving the way for inevitable construction by the  courts. In the  areas  of 

institutional arrangements and distributions of political power, this may also 

occur. And this is so notwithstanding what  are often quite detailed provisions as 

to  the  operat ion of a constitutional-created entity. Chapter  4 of the thesis will 

bear  out  these  observations in terms of the Irish courts'  experience with 

referendum and electoral processes. The implication of this section is tha t  at  the 

apex of the legal system -  at  the level of the  highest constitutional norms -  it 

cannot  but be the  case that  the  Court, by its decisions, consti tutes and thereby  in 

a sense creates  high, as well as lower level, constitutional norms. Judicial 

constitutional norm-creation takes place at different levels in a constitutional 

order  and there  is no reason to think, and there  is good reason to doubt,  that  

there  is any necessary relationship be tween  the  level at  which norm-creation 

occurs and the  degree of norm-creation that  takes  place. The courts might well 

engage in quite maximal degree of norm-creation at high levels in the 

constitutional order.
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Co n c l u s io n

This Chapter has emphasised the settlem ent function of constitutional law. 

Consistent w ith  this function is a judicial role tha t must recognise this settlem ent 

function and the  benefits of stability. However, there  invariably arises forjudges  

charged w ith  applying constitutional law scope to  cause change. This may simply 

happen w here  the constitutional law is indeterm inate  on a question tha t has 

arisen. The court, in doing its duty of interpreting the  Constitution and deciding 

cases, must give an answer (assuming a recognised m ethod of avoidance is not 

available and apt). This answer will constitute judicial norm creation no m atter 

which way it goes. This instance of making determ inate  w hat was indeterm inate  

contributes to  the project of constitutional law in settling the question for the  

future. In deciding betw een options in settling such novel questions the courts 

should undoubtedly decide in favour of w hat they believe is m orally best among 

options, all things considered. This raises significant dem ocratic concerns and yet 

is an inevitable consequence of the fact th a t dem ocracy must be constituted by 

law. Democracy needs law and law needs judges. The real question for debate is 

w hether beyond the inevitable judicial shaping of dem ocratic processes th a t will 

arise as a consequence of dem ocracy being constituted by law, judges should be 

expressly em pow ered to  review the processes them selves for com patibility with  

high norms w here  this may involve judges reversing the decisions of elected 

officials as w hat way dem ocracy is to  be conducted. This question is enmeshed 

w ith the so-called counterm ajoritarian difficulty debate, which I will exam ine in 

the next chapter.
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Chapter three

The countermajoritarian difficulty

In t r o d u c t io n

Chapter 2 exposed some tensions between constitutionalism and dem ocracy. A 

site at which the tension betw een democracy and constitutionalism  has been 

heavily analysed is the question of w hether it is m orally justified to  have a 

constitutional structure such tha t unelected judges are em pow ered to  review  

and strike down the laws enacted via law-m aking processes w ith  strong 

dem ocratic credentials. This practice is referred to, in short, as constitutional 

review or, as I will mostly refer to  it, judicial review. A phrase used in United  

States constitutional theory and which has travelled elsewhere, the counter

m ajoritarian difficulty, neatly labels the central concern of this debate because it 

is expansive enough to  cover both of tw o questions; one question is w hether 

judicial review  is com patible w ith democracy -  th a t is, w hether it is justifiable  

within norm ative dem ocratic theory. The other question is w hether, even if 

judicial review  is inescapably undem ocratic, it is a w orthy qualification or lim it on 

democracy. Both questions recognise tha t judicial review is a departure from  a 

constitutional structure reflecting, best it might, m ajority rule or popular will and 

this is som ething th a t calls for justification in a democracy. Judicial review  might 

turn out not to  be defensible or it might turn out to  be defensible via one of the  

tw o  avenues m entioned above. To explore the counter m ajoritarian difficulty  

presently, this chapter will critically evaluate tw o  landm ark contributions to  the  

question. In the first part of this chapter Jeremy W aldron's case against judicial 

review will be evaluated. W aldron's case is arguably the high w aterm ark  in term s  

of strength and sophistication in saying the counter m ajoritarian difficulty is not 

soluble in a dem ocracy e ither as som ething th a t can be rationalised by 

dem ocratic principles or as som ething tha t might be still w orth  having as a check 

or w orthy counter to  dem ocracy. To defend even a heavily qualified or lim ited  

place for judicial review, as this thesis does, one must m eet the objections raised
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by W aldron's case against judicial review. A fter setting out W aldron's case I 

analyse the critiques of it th a t have been made and I identify precisely why  

W aldron's case does not manage to  rule out the lim ited space for judicial review  

tha t this thesis u ltim ately  defends.

In the second part of this chapter, John Hart Ely's defence of judicial review  as 

process based review  is critically analysed. Ely's model of judicial review  sees the  

courts as policing the dem ocratic processes and this corresponds to  the  central 

question and subject m atter of this thesis. Ely's theory  has been subjected to  

m ultiple and sustained criticism. I will identify w here this criticism applies 

successfully and w hat is left standing of Ely's theory. I will argue tha t the core of 

Ely's theory is left standing a fter the  criticisms; tha t it is a sound and attractive  

theory in describing how judicial review  of m atters key to the operation of 

dem ocratic processes is a valuable institution in protecting and preserving the  

valuable operation of such processes.

P a r t  I: Je r e m y  W a l d r o n ' s C o r e  C a se  A g a in s t  Ju d ic ia l  R e v ie w

In "The Core of the  Case Against Judicial Review"^^^ Jeremy W aldron presents a 

philosophical argum ent against judicial review of legislation. His target is strong  

form  judicial review. Strong form  judicial review exists w here courts are 

em pow ered to  invalidate laws enacted by a dem ocratically elected legislature. 

This is in contrast to  a w eaker form  of judicial review  such as w here the  courts 

might give advisory opinions on legislation, declaring it to  be deficient in some 

respect, but leaving the reviewed legislation w ith  the status of valid law. 

W aldron's is a philosophical argum ent in that it purports to  be a freestanding  

theoretical argum ent that is not tied to  the  current or historical institutions and 

events in any particular legal systems. It is not based on w hat real institutions  

actually do or have done but on w hat they, qua institutions, are capable of. For 

W aldron this 2006  article is his definitive statem ent on why judicial review  is not

(2006) 115 Yale U 1346. From now on Waldron, "The Core of the Case."
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a political institution w orth  having in a reasonably well working dem ocracy. He 

has w ritten  critically about judicial review on num erous occasions prior to  2006  

but these writings involved the  author either evaluating judicial review  in the  

context of exploring abstract legal-political philosophy issues or else addressing a 

specific argum ent evaluating judicial review.

In this Part, I set out W aldron's position in detail before proceeding to  a detailed  

evaluation of it. I point out the  lim itations of the argum ent on its own term s. The 

assessment of W aldron's position leaves a space open for a revival, albeit a 

qualified one, of John Hart Ely's process-based theory  of judicial review, which is 

then assessed in the second Part of this Chapter.

Waldron's core case against judicial review in detail

W aldron's article's title  uses the  phrase "the core of the  case" but really w hat is 

presented is the "core case"^®"* against judicial review, as in the central case or 

focal case of the assessment of judicial review rather than the case-in-a-nutshell 

or a case tha t is anything less than com prehensive. This is the core case of 

assessment of judicial review  because in assessing judicial review  W aldron  

assesses the courts and the legislature and it is core (or focal case) examples of 

these tha t he t a k e s . I t  can be called a "case" rather than an argum ent because 

there  are m ultiple distinct argum ents in play.^^^

The method and the form  o f Waldron's argument

The thesis advanced and defended by W aldron is th a t strong form  judicial review  

of legislation is a practice th a t should not be a part of a dem ocratic political 

system, o ther things being equal. W aldron cites and endorses Alexander Bickel's

Ibid, at 1352-1353 .
In the article's tex t W aldron describes it as a "core case." Ibid, a t 1351.

^^^This point is connected w ith  the  Four Assumptions tha t W aldron 's  article employs. These are 

pivotal and will be analysed below.
If it was really just the core of the case he m ight lim it it to  the  part about decisional pow er and 

m ajority  rule (Part V). It is in this part tha t W aldron presents his argum ent against judicial review  

as u tterly  conclusive.
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claim tha t judicial review  is a deviant institution w ithin American democracy^®^ 

but W aldron's claim goes further: it is not just th a t judicial review is worryingly  

undem ocratic but also tha t it simply should not be, th a t its stated m erits do not 

exist or are exaggerated and this is distinct from , and in addition to, dem ocracy- 

related concerns about judicial review.

I add the qualifier "other things being equal" above because W aldron's case 

against judicial review  relies on four assumptions. These are:

1. the legislature is in good shape

2. the  courts are in good shape

3. there  is general com m itm ent to  rights

4. there  is disagreem ent about rights

These assumptions w arrant detailed scrutiny but the present point is th a t  

W aldron insulates his case from  particular phenom ena or pathologies, which 

may be present in a legal system, th a t serve to  make judicial review  look like an 

im portant, valuable thing to  have. The first assumption, for exam ple, rules out 

situations w here  the laws enacted by a legislature consistently fail to  correspond  

w ith the wishes of a m ajority of the voting population. There is a clear potential 

question-begging charge against W aldron arising here. I think he is not guilty of 

this charge to  which I will return later in this Part. W aldron acknowledges th a t his 

core case is conditional upon these assumptions -  if one or m ore does not hold, 

then the overall case does not successfully apply.

The use of these assumptions is key to  W aldron's m ethod in this article. This 

m ethod is tha t this is, in essence, to  m ake som ething like an a priori case against 

judicial review. I hesitate to  call it an a priori case w ithout qualification^®®

W aldron, "The Core of the Case," a t 1349.
W aldron would not em brace a characterisation o f it as simply an a prio ri case. W aldron states: 

"I took care to  cite the actual deliberations of an actual legislature— the House of Comm ons on 

the Medical Term ination  of Pregnancy Bill 1 9 6 6 — as an exam ple of how  legislatures m ight w ork, 
not som e concoction of the philosophical a priori." Ibid, at 1402.
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because it uses current and historical examples throughout. But still, the  

examples are chiefly illustrative and explanatory, not foundations of argum ents. 

W aldron is anxious to  expose how  much pro-judicial review sentim ent is based 

on specific experience (a posterior reasons) and runs along the follow/ing lines: 

legislatures neglect m inority rights (this v\e\N being based on observance of 

particular episode(s) in Country X) there fo re  strong form  judicial review  is 

needed and is im portant in protecting m inority rights. W aldron's approach is to  

analyse the nature of the respective institutions and to  show how one, the  

legislature, by its nature, is superior to  the other, the courts, in arriving at a 

settlem ent to  a society's rights disputes. This leads to  the u ltim ate conclusion 

th a t legislative decisions should not be capable of being overruled by courts.

The case W aldron's article presents is the com bination of tw o  main argum ents. 

The first argum ent's basic claim (Part IV of the article) is th a t the decisions 

produced by courts are apt to  provide no m ore protection to  rights than those of 

legislatures. Put another way, W aldron is saying th a t there  is nothing about the  

forum  or form at of judicial review tha t makes for b etter assessments of moral 

rights than legislatures can achieve. To be sure, in this part W aldron strongly 

conveys the  impression tha t courts are indeed less likely to  assess rights correctly  

than legislatures, but he recognises this is a controversial position and for his 

overall case he relies only on the claim th a t in term s of reaching the  correct 

outcom es, the  battle betw een legislatures and courts is inconclusive, tha t it 

cannot be persuasively argued as a m atter of philosophical debate th a t courts 

are by th e ir nature better at settling rights questions. In this context the  idea of 

correct outcom es to  rights disputes presupposes an understanding of objectively  

correct answers to  problems of moral rights -  both in respect of th e ir am bit and 

how conflicts betw een them  are to  be resolved. The article's assumptions (the  

third and fourth) about rights also presuppose objective m orality as expressed 

through rights.

W aldron's second main argum ent (in Part V of the  article) is tha t as regards 

respecting process-values a dem ocratic political system w ithout strong form
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judicial review hands down beats a system w ith  strong judicial review. The key 

measure here is providing maxim um  decisional pow er to  each person com patible  

w ith providing an equal am ount of decisional pow er to  all others. M ajo rity  rule 

best achieves this among alternative decision procedures. Legislatures, properly  

designed and functioning (as the First Assumption has it) manage to  (roughly) 

instantiate m ajority rule. This is because m em bers of legislative assemblies are 

elected via a m ethod th a t respects m ajority rule. And then the output of 

legislatures -  specific laws -  depend on m ajority support in the legislative 

assembly am ong the representatives of the  w ider population. Thus, legislative 

output roughly corresponds to  the will of the m ajority. The legislature has 

legitimacy to  enact laws because of its m ajority rule credentials. W hen it comes 

to  courts, this legitimacy is very much lacking.^®®

Note tha t W aldron does not need to  stand over the claim tha t the  legislative 

system achieves m ajority rule fully and the  courts do not achieve it to  any extent 

whatsoever. For W aldron, the  assessment is com parative -  legislatures have 

more legitimacy than courts when it comes to being able to  change the legal 

landscape w ith m axim um , equal decisional pow er provided to  each m em ber of 

the population. So his argum ent is robust against observations such as tha t 

judges are appointed by elected officials w ho themselves may have been elected  

with some understanding on the part o f electors about w hat judges they will 

appoint if elected.

A nother note is th a t the  playing out of these tw o  battles -  in term s of outcomes  

to  rights questions and in term s of process values -  presupposes W aldron's view  

of the problem of politics. It is the view  th a t society needs a concrete answ er to  

many practical problems to  enable people to  get on w ith  things. Law facilitates  

this. The circumstances of politics are such tha t unanim ity in viewpoints will 

rarely if ever be achieved about w hat norms are to  govern society w here  w h at is

Note the  use of "legitim acy" here corresponds w ith  "justification" In Simmons' 
justification /leg itim acy distinction described in C hapter 1. Simmons, "Justification and 

Legitimacy" (1999) 109 Ethics 739.
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acceptable and not w ithin relationships is itself som ething tha t will frequently  be 

in dispute. Laws are essential on many m atters (for exam ple, rules on property  

ownership) and we need a com m on solution even if w e cannot agree on w hat it 

should be.^^°W e need w hat W aldron calls "a decision-procedure." The tw o  

options for decision-procedure to  be compared are legislature deciding w ithout 

strong form  judicial review and legislature deciding w ith  strong form  judicial 

review available to  overrule w hat the legislature decides. Between these tw o  

options for the  political system's decision-procedure the  reasons for evaluating  

them  are in tw o  categories -  outcom e-related reasons and process-related  

reasons. Thus there  are tw o  battles. Battle 1 is assessed by outcomes. For 

W aldron the best the  courts can achieve here is a draw with the legislature 

(though really his position is th a t the legislature wins). Battle 2 is assessed by 

reference to  process-values. This is a clear victory for legislatures over courts. 

Combining the  tw o  battles leaves the legislature victorious overall. There arises 

the question about the combining of the tw o argum ents tha t W aldron recognises 

but does not entirely adequately deal with and I will return to  this. It is the  

problem of commensurability^^^ posed when assessing or com paring tw o  items 

by reference to  more than one variable -  like choosing the fastest, most 

beautiful car.

The outcom e battle  in m ore detail

W aldron identifies how supporters of judicial review often champion courts as 

great defenders of rights. This can be based on historical decisions such as Brown 

V Board o f Education and it can be about the nature of the courts' adjudication. 

An exam ple is Ronald Dworkin's characterisation of the  courts as forum s of 

principles w here  a degree of insulation from  popular pressure allows fo r greater 

consideration of deep m atters of rights and p r i n c i p l e . T h i s  view  of courts as 

the  best defenders of rights is the view W aldron challenges in this part of the  

article. It is a comparison betw een how well equipped the legislature and the

W aldron, Jeremy, "Kant's Legal Positivism" (1996) 109 Harvard Law Review 1535. 
As considered in Part II o f Chapter 1.
Ronald Dworkin, A M a tte r  o f  Principle (Harvard University Press 1985), at 69.
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cour ts  are  for  deciding on m a t t e r s  of rights. Rights he re  refers t o  moral  rights and 

no t  simply rights in a technical  sense  of legal rights arising in t h e  con tex t  of a 

par ticular  d ispute.  The compar ison is m a d e  to  s o m e  ex tent  on t h e  basis of 

institutional c o m p e t e n c e  bu t  it is certainly no t  limited t o  com m o n p lace  

observat ions  such t h a t  b ecause  t h e  legislature has  m o re  resources  a t  its disposal 

(civil servants,  com m i t t e es ,  and  so on) th a n  a cour t  it is m ore  likely t o  ge t  th e  

right information n e e d e d  for ques t ions  such as distribution of  resources ;  th e  

compar i son  goes  to,  and  cen tr e s  on,  moral  reasoning co m p e te n ce .

First, t h e r e  is, in Wald ron 's  view/, an inconclusive com par ison of t h e  re levance  of 

t h e  fact  t h a t  a dec is ion-maker  may have an in teres t  in t h e  o u t co m e  of  a decision 

ab o u t  r i g h t s . T h e  idea Waldron challenges  here  can be expressed:  judges , 

bec ause  aloof f rom t h e  m a t t e r s  they  adjudicate  on,  w/ill t e n d  not  t o  be  biased 

and led away f rom reaching a t ru e  a s s e s s m e n t  of a rights ques t ion,  while 

legislators may be moved by sectar ian interests.  Waldron 's  first re sp o n se  is to  

simply deny t h a t  cour ts  possess  such d e t ac h m en t ;  sec tarianism may c reep  in to  

cloud judges '  e v a l u a t i o n s . H i s  second re spo nse  is to  say t h a t  having an in teres t  

in t h e  o u t c o m e  of a decision may serve to  positively influence t h e  decis ion

m aker  to  t h e  correc t  o u t co m e .  Thus t h e  r epr esen ta t i veness  of legislatures may 

give t h e m  a sense  of apprecia t ion of t h e  re levant  problem t h a t  judges  will not  

have.^^® Fur thermore ,  Waldron no tes  t h a t  if t h e  legislature (or t h e  cour ts  for t h a t  

mat te r )  are  to  be  cons idered i rretr ievably sectar ian t h e n  w e  are  not  dealing with 

t h e  core a s s e s s m e n t  of judicial review given t h a t  t h e  third (or indeed also th e  

first or  second) of t h e  Four Assumpt ions  may not  hold.^^^

Waldron goes  on to  as se r t  t h a t  legislatures com m on ly  are  instances  of, in John 

Rawls'  te rm s ,  imperfect  procedural  just ice ra th e r  t h an  pure  procedural  justice.^’® 

Pure procedural  justice descr ibes  w h e r e  all t h a t  m a t t e rs  ab o u t  a decision,  in

W aldron, "The Core of the Case" at 1376.
Ibid, at 1377.
Dred Scott V Sanford {1857) 60 US (19 How).
W aldron, "The Core of the Case," a t 1378.
Ibid, a t 1377.
Ibid, at 1378.
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t e r m s  of justice,  is tfiat it is arrived a t  by a scrupulously fair procedure .  Imperfect  

procedural  justice,  in contras t ,  refers to  w h e re  w h a t  m a t t e r s  are  t h e  mer i t s  of 

t h e  o u t c o m e  as well as t h e  fa irness of t h e  procedure .  So he re  w e  have Waldron 

point ing o u t  aspects  of t h e  legislatures t h a t  t e n d  s o m e w h a t  to  n ega te  its 

excel lence in respect ing process  values  t h a t  he champions  as so impor tan t  

e l sew here  in this article. He points o u t  how t h e  franchise for elect ing legislative 

r ep resen ta t ives  is typically limited for reasons  t o  do wi th th e  quali ty of j u d g m en t  

exercised in vot ing (for ins tance ,  children ar e  n o t  given a vo te  in elect ing 

m e m b e r s  of a legislature).  And how in a bicameral  sys tem t h e r e  may be an upp er  

ho use  e lec ted  on a di fferent basis (or indeed unelected ,  as in t h e  UK) f rom which 

majori ty s uppor t  is required  for e n a c t m e n t  of laws (or to  ensu re  spee dy  passage 

of laws, as in t h e  UK).^^^ Beyond this, Waldron no tes  t h a t  legislatures may have 

specific a r r a n g e m e n ts  to  en su re  considerat ion of rights issues (for example .  New 

Zealand 's  provision for t h e  At torney General  to  raise rights issues with Bills). His 

pu rpose  in referr ing to  t h e s e  examples  is to  show h ow  t h e  se t  up of legislatures 

does  not  simply pursue  process-values but  co m pro m ises  t h e m  s o m e w h a t  in 

o rd e r  to  produc e b e t t e r  outco mes .

Finally, in th e  o u t co m e  bat tle,  Waldron identifies and rebu ts  t h r e e  aspect s  of 

cour t  review t h a t  are  said to  make cour ts  b e t t e r  a t  rights a ssessment .

1. Courts consider  conc re te  cases,  which,  because  concre te ,  al lows for 

moral  insight no t  available w h en  consider ing t h e  issue in t h e  abst ract .  

But, Waldron says, this is myth  since appeal  cour t  cases are  typically just  

a b o u t  t h e  abs t rac t  ques t ion involved and,  in any event ,  legislatures can 

consider  -  via lobbying and o th e r  avenues  -  conc re te  cases  and can 

legislate in re sponse  to  real cases.

2. Court  decisions are  m a d e  u nder  t h e  tex t  of a Bill of Rights. But for 

Waldron this can im p ed e  ra th e r  th an  assist ge tt ing  t h e  right an s w e r  since 

such tex t  may be merely  a f inesse of t h e  very issue in d ispute.  It may  have 

ossified formulat ions ,  and,  mos t  significantly, m a t t e r s  of in terp re ta t ion

^"®lbid.
Ibid, at 1 3 7 9 -1 3 8 0 .
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tend to  dom inate and push out the best consideration of the  moral 

problem  at issue. The last point is often due to  the  courts' constant 

(understandable) concern about the ir own legitimacy. Finally, the non

inclusion of a textual right m ay m ean it gets neglected and distorts the  

issue.

3. Courts' reason-giving requirem ent is absent for the  legislature. But for 

W aldron the kind of reasons judicial decisions are based on are not the  

same as would be used in a full deliberative assessment of the m atter. 

This is due to  having to  anchor the  result in constitutional tex t and 

precedent. Arcane debates about "substantive due process" are not the  

way an ideal political decision-m aker would decide rights issues. W aldron  

cites some examples of legislative debate (for exam ple, on abortion in 

1960s Britain) tha t display excellent, so he says, consideration of all facets 

of the  problem , though part of his point here is to  fall back on process- 

related merits when he m entions how the losing side in the legislative 

debate about abortion in Britain fe lt the ir opinion had been listened to  

and respected despite not making it into the  final law, this being in stark 

contrast to  feelings of the  pro-life m ovem ent following Roe v Wade}^^

The process battle  in m ore detail

This part of W aldron's article concerns the "question of the  political legitimacy of 

decision-procedures in the face of disagreem ent about o u t c o m e s . W a l d r o n  

spells out the account of m ajority rule's or m ajority decision's ("M D ") m erit. The 

claim is tha t it achieves political legitimacy to  an extent no other decision- 

procedure can.

"Better than any other rule, M D  is neutral as betw een the contested  

outcomes, treats participants equally, and gives each expressed opinion the  

greatest w eight possible com patible w ith giving equal w eight to  all

Ibid, at 1381-1382. 
Ibid, at 1382-1385. 
Ibid, at 1386.
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opinions. W hen w e disagree about the desired outcom e, when we do not 

w ant to  bias the m atter up-front one way or another, and w hen each of the  

relevant participants has a moral claim to  be trea ted  as an equal in the  

process, then M D — or som ething like it— is the  principle to  use."^®'’

The m erit of m ajority rule is to  "give each person the greatest say possible 

com patible w ith  an equal say for each of the o t h e r s . T h i s  is the principle of 

legitimacy to  be respected. The legislative system roughly satisfies this. A form  of 

m ajority decision is used to  elect representatives w ho then serve as proxies for  

the whole population when in the ir assembly they enact laws on the  basis of 

m ajority decision.

W aldron thinks it is curious that collegiate courts use m ajority decision to  reach 

the ir decisions. It is the appropriate procedure w here  people are entitled to  be 

trea ted  as equals, but this does not apply to  US Supreme Court judges for 

exam ple, says W aldron, for they represent nobody and the ir participation is 

m erely functional. And if a judicial review supporter, in the context of 

collegiate courts, points to how m ajority decision is known for increasing the  

likely accuracy of a decision among com petent participants then W aldron says 

this is self-defeating since such invocation of the  Condorcet theorem  counts 

strongly in favour of legislature's decision to be left standing. This theorem  states 

th a t assuming each participant has a more than fifty  per cent chance of getting  

an answer right, the likelihood of the correct answer being produced by m ajority  

decision am ong those participants increases dram atically w ith the  num ber of 

participants.

Two final points on the process battle will be m ade. It may be claimed that 

judges in judicial review do not make their own, new decisions but m erely  

express the  decision of a previous dem ocratic will from  a significant

Waldron, "The Core of the Case," at 1388. Social choice theory literature is referenced as to 
explaining this from the bottom up, it is "well-known," says Waldron.
^®^lbid, at 1388-1389.
^®®lbid, at 1391-1392.
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constitutional event. This idea is supplem ented w ith the idea of pre

com m itm ent: th a t when judges over-turn legislation on the basis of a w ritten  

Constitution, say, they are respecting a previous, perhaps stronger, m ajority will. 

W aldron deals w ith  this by pointing out the  indeterm inate nature of the  

decisions courts make on rights since form ulations in Bills of Rights decide very 

little, chiefly they m erely restate the moral problem  to be decided. The pre

com m itm ent idea suffers from  this problem  as well and also it holds only against 

aberrations from  the  path com m itted to , not genuine rethinking of the  matter.^®^

Finally, as to  the  suggestion th a t judicial review  is another mode of citizen input 

into law-m aking and, besides, judicial decisions on rights can be reversed via 

statute or constitutional am endm ents, W aldron's response is tha t, first, this 

m ethod of input does not give as much respect to  political equality principles 

tha t o ther avenues do. By definition, rights claims in constitutional adjudication  

seek one's opinion to  prevail hugely unequally. And even if the judicial decision is 

reversible it does not deserve anything like the em bedded position it enjoys until 

it is reversed (if indeed the  big hurdles necessary to  achieve this can be 

surm ounted). W aldron moves a bit quickly here and acknowledges how things 

are d ifferent if there  are blockages in the  dem ocratic processes such tha t John 

Hart Ely's theory  would apply.

The tyranny o f the majority

In Part VI of his article W aldron unpacks the notion of the  tyranny of the  

m ajority, which he thinks is fo r the most part unhelpful, if the m ajority tyrannises 

a m inority every tim e its will prevails then tyranny is all-pervasive since there  will 

always be losers in political contests. A distinction betw een a decisional m ajority- 

m inority and a topical m ajority-m inority  is em ployed by W aldron. The 

decisional m erely expresses those who are the winners and losers as a result of 

voting on the debate. The topical refers to  those w ho are affected by the  content

Waldron, "The Core of the Case," at 1393-1394. 
Ibid, at 1395.

^®®lbid, at 1397.
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of the  decision. Only w hen the topical m inority coincides w ith the decisional 

m inority do w e need be on alert for som ething like the tyranny of the  majority. 

Here is the problem  of discrete and insular m inorities. The problem  is th a t the  

m ajority may consistently vote to  deny them  their rights -  not taking them  into 

account sufficiently -  and there  is nothing the  m inority can do about it.^®° 

W aldron handles this by saying it is a non-core case; Assumption 3 does not hold.

W aldron addresses Dworkin's conception o f d e m o c ra c y .D w o rk in 's  conception  

of democracy^®^ may be described as substantive next to  W aldron's conception, 

which next to  Dworkin's is procedural. A certain set of political rights for Dworkin 

are prior to , not the  proper results of, dem ocratic processes. Free speech is not 

needed because it enables democracy, free  speech is needed before democracy. 

W aldron's response to  this is to  say tha t if Dworkin is looking for everybody -  or 

most -  to  have the correct view  of each other's rights before m ajority will can be 

allowed to  decide m atters, this is hopelessly unrealistic. If Dworkin is looking for 

most people to  have a concern for rights and recognise the  need to  protect 

them , then he is imagining a society covered by the Four Assumptions -  in 

particular the  third assumption.

Evaluating Waldron's core case against judicial review.

Questions arise about to  w h at extent in W aldron's "The Core of the  Case Against 

Judicial Review" the debate is grabbed w ith the argum ent's assumptions. W hile  

readers hesitate to  say that W aldron begged the question, they may say th a t his 

argum ent has little purchase in the real world because real w orld courts and 

legislatures do not operate as W aldron assumes. To be sure, if a legislature was 

functioning as well as W aldron assumes, you might not w ant its enactm ents  

subject to  strong form  judicial review, even when such review would be very  

com petently  conducted. Perhaps the very reason vvhy strong form  judicial review  

is in place (or can be justified as w orth having) is because legislatures do not

Ibid, at 1398.
^®^lbid, at 1399-1400.

See Chapter 1 for Dworkin's views on democracy.
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funct ion in t h e  real world as t h ey  might  in theory .  The Four Assumpt ions  on 

which Waldron 's  case  relies on are:

1. t h e  legislature is in good shape

2. t h e  cour ts  are  in good  shape

3. t h e r e  is genera l  c o m m i tm e n t  t o  rights

4. t h e r e  is d i sag re em en t  a b o u t  rights

The pressing ques t ion-begging cha rge  is t h a t  t h e s e  assum pt ions  are  se t  up to  

en ab le  Wald ron 's  overall a r g u m e n t  to  get  th rough .  Certainly t h e  overall 

a r g u m e n t  relies on t h e m  and,  to  be fair, this is acknowledged th ro u g h o u t  t h e  

article. The first assu mpt ion in par ticular  would  s ee m  to  beg t h e  ques t ion against  

t h e  s u p p o r t e r  of judicial review w h o  bases  the i r  posit ion on t h e  notion th a t  

legislatures are  insufficiently mindful of individual rights. On t h e  face of it. 

Assumpt ion 2 balances  Assumpt ion 1, ye t  t h e  four th  and especially t h e  third 

as sumpt ion  f ea tu re  crucially in places and th ey  both  t e n d  to  favour  the  

legislature.  For t h e  s u p p o r t e r  of judicial review m en t io n ed  abov e may well base 

such supp or t  on  t h e  oppo si te  of w h a t  is a s su m ed  in Assumpt ion 3 as well as the  

contrary  t o  Assumpt ion 1. And think of how t h e  per s is tent  d i sag re em en t  

a s s u m ed  in Assumpt ion 4 would  no t  be so if, say, Dworkin's right an sw e r  thesis 

ab o u t  hard  cases was  correct .  The Dworkinian might say t h a t  t h e  d i sag re em en t  is 

no t  int rac table  and t h a t  reasonab le  peop le  can and should co m e  to  accep t  a 

Herculean ju d g m e n t  on rights. And to  invoke Hercules again, might  Assumpt ion 2 

no t  include judicial use of a Bill of Rights to  a m o re  moral- regarding s t andard  

th an  th e  rigid textual ism cited by Waldron in t h e  con tex t  of t h e  mer i t s  of th e  

o u t c o m e s  of legislature and cour ts?  The an sw e r  for Waldron to  t h e s e  quer ies 

may be  simply to  deny  as implausible t h e  Herculean concept ion of appeal  court  

judging.  Be t h a t  as it may,  th e  m os t  convincing way  to  m e e t  Wald ron 's  a r g u m e n t  

is t o  challenge it w i thou t  seeking to  deny t h e  assumpt ions .  Such chal lenges will 

be considered present ly.
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Supplementing the four assumptions

To a large extent Richard Fallon in "The Core of an Uneasy Case fo r Judicial 

Review"^®^ accepts W aldron's case against judicial review. Fallon does not seek 

to  dispute the  four assumptions nor, for the most part, the ir use in argum ent. 

Fallon does how ever disagree w ith  the final step in W aldron's argum ent. That is 

the  step from  the tw o  statem ents (that courts are worse or no better than  

legislatures at deciding rights questions and th a t the  legislative output has 

greater legitimacy than courts) to  the final conclusion tha t strong form  judicial 

review  is an unjustified arrangem ent. Fallon's case rests on a crucial claim that 

legislative action in the realm of rights is risky. That is, incorrect legislative action 

on rights is m ore costly in term s of rights violation than legislative inaction on 

rights. This is the  case even when the legislature is reasonably well functioning in 

line with W aldron's assumption. From this premise flows the idea tha t it may be 

desirable to  have m ultiple veto points or checks on legislative action. Fallon 

makes an analogy w ith the  criminal trial. The system is biased in favour of the  

defence w ith  the reasonable doubt rule and unanim ity or super-m ajority  

requirem ents fo r juries. This set up impedes reaching the correct result but may 

be justified by reference to  how much more undesirable false convictions are 

than false acquittals. So too (adm ittedly  im perfectly analogous) w ith legislation 

infringing rights akin to  false convictions and the absence of legislation on rights 

w here rights vindication would benefit from it akin to  the failure to  convict a 

guilty person. The implication of this line of argum ent fo r W aldron's case is that 

even if courts are no better, or worse, as forum s fo r deciding rights questions 

than legislatures, judicial review may still be defensible for preventing the  most 

serious harms to  rights. This idea ties in w ith Fallon's emphasis of the difference  

betw een dem ocratic legitimacy and political legitimacy. A check on dem ocratic  

pow er may enjoy political legitimacy even if it is apparently undem ocratic. He is 

essentially saying th a t democracy is not the only show in tow n.

Richard H Fallon, "The Core of an Uneasy Case for Judicial Review" (2008) 121 Harvard Law 

Review 1693.
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In effect w hat Fallon does is grant W aldron his assumptions but adds a few  more, 

which are claimed to  be equally, if not m ore readily, acceptable. The additional 

assumptions, separated out, are:

1. "Even if courts are not b etter overall at identifying rights violations than  

are legislatures, courts have a distinctive perspective tha t makes them  

m ore likely than legislatures to  apprehend serious risks of rights violations  

in some kinds of cases.

2. Legislative action is m ore likely to  violate fundam ental rights than  

legislative inaction.

3. Some rights are m ore im portant than others and, accordingly, are more  

deserving of protections against infringem ent.

4. A system of judicial review  can be so designed tha t the moral costs of 

such overenforcem ent of rights as judicial review would produce will 

likely be lower than the moral costs th a t would result from  such 

underenforcem ent of rights as would occur in the absence of judicial 

review."

These are presented as "premises" which is m ore accurate a label than  

assumptions. A problem w ith Fallon's argum ent is th a t even if you grant him his 

libertarian foundation tha t law and legislation is risky in term s of rights (and this 

is controversial), he fails to  address adequately th a t courts when judicially  

reviewing on the basis of constitutional rights make law to  some extent.^®'' 

Developing this line of analysis can involve consideration of w h eth er and when  

rights protection is a zero-sum gam e. That is, w h eth er an increase in protection  

or realisation of liberty rights necessarily decreases realisation of equality rights 

and vice versa and so o n . T h u s  a potential restriction on liberty rights th a t the  

court prevents by "vetoing" the  offending legislation in judicial review  m ay be at

See the analysis in Chapter 2, Part ill o f this thesis.
This is the line of analysis, using the  idea of zero sum rights protection, taken by M ark  Tushnet 

in his lecture in Trinity College Dublin in 2008  w ith  much of the  sam e ideas published as M ark  

Tushnet, "H ow  D ifferen t are W aldron 's  and Fallon's Core Cases For and Against Judicial Review?" 
(2010) 30 OJLS 49.
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the  cost to  equality rights tha t the liberty-infringing legislation was tending to  

prom ote or protect.

It is also the  case tha t the libertarian assumption Fallon makes is highly 

contestable. It is a position th a t is always in danger of neglecting to  appreciate  

the  extent to  which law makes exercise and enjoym ent of rights a reality. It is an 

assumption th a t perhaps simply should not be granted. The argum ent's  

persuasiveness is severely curtailed by the use of a contestable assumption.

The combination o f the two main arguments in Waldron's case against judicial 

review

Could outcom e-related  concerns be prior to  process-related concerns?^^® Has 

W aldron privileged process over substance? W riting in 2003 as a critique of 

W aldron's stance against judicial review as presented in his w riting at that 

point Aileen Kavanagh questioned W aldron's presentation of dem ocratic  

process values, specifically, the value of participation in political decisions, as 

fundamental.^^® The critique was based on an observation tha t the  value of 

participation is just one part of political m orality. W h at m atters is the success of 

governing and law-m aking constitutional arrangem ents in producing good 

results, in term s of approxim ation to  true  m orality and just solutions to  conflicts 

in society, and w hat m atters is the good or value th a t flows from  processes 

facilitating equal participation. W e must take an instrum entalist approach 

there fo re  to  working out w hat the  political processes will be. Kavanagh pointed  

out tha t W aldron had "not yet shown tha t the (intrinsic) value of participation  

overrides" this instrum entalist approach to  w hat political processes ought to  

be.^®  ̂W aldron's 2006  article would seem to address this critique by avoiding the  

appearance of privileging process value or substantive outcom e value by using 

the  m ethod of tw o  spheres o f assessment -  the process battle  and the outcom e

W aldron, "The Core of the Case," at 1375.
Principally in his book W aldron, Law and Disagreem ent (Oxford University Press 1999). 
Aileen Kavanagh, "Participation and Judicial Reviews: A Reply to  Jerem y W aldron" (2003) 22 

Law and Philosophy 451.
^®®lbid, at 464 -465 .
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battle  as I have called them  -  and then saying because the legislature, at a 

m inim um , beats courts in the process battle, and draws w ith courts in the  

outcom e battle, the legislature emerges as the superior law-making institution  

and hence ought not be com prom ised w ith  the presence of judicial review. 

However, this m ethod, despite appearances, does not successfully manage to  

shield his overall argum ent from  the need to  face up to  Kavanagh's challenge.

A problem  w ith  assessing courts and legislatures by reference to  tw o separate  

criteria -  outcom es and process-values -  is th a t it is like choosing the fastest, 

most beautiful car as betw een tw o  contenders. There needs to  be a com m on  

unit of m easurem ent to  decide a victor when the criteria point in d ifferent 

directions. W aldron recognises this difficulty.^°° As I have noted, he deals w ith  it 

by saying tha t the  outcom e battle is inconclusive -  it is, at best for the courts, a 

draw -  w hile the process battle is a clear victory for the legislature. But this 

works only if outcom e is of the same im portance as process. It assumes scores 

are of the same w eight in each battle. A draw and a win for the legislature leaves 

it victorious overall. But it could be th a t outcom e concerns are lexically prior to  

process concerns, as both Dworkin and Raz are quoted as expressing a view close 

to  this by W aldron, and which Kavanagh detailed in her 2003 article. Or it may 

just be th a t process-values -  specifically this legitimacy concern about political 

equality -  really express a substantive value which must line up and taken its 

place among a num ber of substantive v a l u e s . T h e  implication is th a t the  

legislature's win as regards political equality in the process value sense is just one 

win am ong many potential contests on a range of deep substantive values. And if 

we are to  divide up substantive values it may be the case tha t courts can achieve 

better results fo r some if not others -  think of a num ber o f historical cases 

protective of the rights of the criminal accused th a t tend to  go against popular 

will and may indeed be correct, though of course in other areas the courts may 

not appear so w ell, for exam ple, socio-economic rights.

W aldron , "The Core of the Case," a t 1375.
As M ichael W alzer, "Philosophy and Democracy" (1981) 9 Political Theory 379 , at 386, quoted  

below , m ight suggest. Again, the insight here was detailed by Kavanagh in "Participation and 
Judicial Review: A Reply to  Jerem y W aldron" (2003) 22 Law and Philosophy 451 , at 456 -465 .
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There has been an unjustified privileging of the process battle over the outcome 

battle in Waldron's 2006 article because the outcome battle gets side-lined 

simply because we cannot be conclusive about it. The process battle decides the 

day almost by default. Getting to wm by default requires independent 

justification. And if it cannot be supplied then the inconclusiveness about the 

outcome battle must serve to leave the overall war inconclusive as well. Waldron 

has consistently defended a conception of democracy that sees democracy in the 

process rather than the substantive outcome. This kind of argument is needed 

to shore up the 2006 case against judicial review; he still needs a rebuttal to 

Kavanagh's 2003 challenge. Kavanagh's analysis and analysis of democracy in 

Chapter 1 of this thesis would suggest against a persuasive justification for why 

process gets a privileged position. That analysis suggested that it is a mistake to 

pin democracy down to certain forms or as serving certain values. As a kind of 

government to  be favoured, democracy ultimately stands or falls on its 

consequences. These consequences are to be observed in the outcomes in terms 

of substantive laws produced and their impact in people's lives and also in the 

outcomes that flow from the processes, which are various participatory 

b e n e f i t s . T o  cling to the processes in a rigid form no m atter what the real 

world consequences is to approach fundamentalism. The problem with 

privileging process values over substantive outcomes is that it is orientated in 

this direction.

Jerem y W aldron , Law and Disagreem ent (Oxford University Press 1999), at 8 8 -1 1 8 .  
Kavanagh, "Participation and Judicial Review: A Reply to Jerem y W aldron" (2003) 22 Law/ and 

Philosophy 451 , a t 459 .



126

Dimitrios Kyritsis: the democratic representation argument and the checks and 

balances argument

Dimitrios Kyritsis in "Representation and Waldron's Objection to Judicial 

Review"^°^ makes the argument that representative democracy is already a huge 

compromise on majority rule. He claims majority rule is not the touchstone of 

democracy. If we can live with representative legislative assembly, then we can 

accept judicial review. Elected representatives are not merely proxies for the 

people but trustees trying to do what is best for the people and not necessarily 

what the people want. Similar things can be said about judges. The most 

pertinent response to Kyritsis from Waldron's position is to accept how a 

legislative assembly is a compromise on majority rule but emphasise how it is a 

compromise much closer to the ideal than a court is.^°^ The assessment is 

comparative. This response can to a large extent accept Kyritsis's claims about 

the role of representatives to be about leadership as well as channelling the 

interests of constituents. Waldron's case is left perhaps in need of some 

clarifications, which the 2006 article provides, but his case is not defeated by this 

argument from the nature of democratic representation alone.

Kyritsis has more recently made an additional argument defending judicial 

review that still makes use of the idea that elected representatives are not simply 

conduits for voters' wishes but rather autonomous moral reasoners.^°® It is an 

argument celebrating judicial independence and how this can serve a checks and 

balances function vis-a-vis the power of the legislature. At numerous points, 

Kyritsis's claims, detailed in what follows, are both descriptive and prescriptive at 

the same time. That is, he is describing what ought to be, but often explaining 

this via descriptions of aspects and features of existing practice. Kyritsis's 

argument, I suggest, warrants a reconsideration of Waldron's case against 

judicial review. Waldron, as we saw above, comparatively evaluates courts and

(2006) 26 OJLS 733.
Kyritsis's 2006  article was published contem poraneously w ith  W aldron 's  2006  article. Kyritsis 

in his 2006  article is responding to  W aldron 's  earlier w riting  though he anticipates the  position as 

defended by W aldron in 2006.
Dim itrios Kyritsis, "Constitutional Review in Representative Democracy" (2012) 32 OJLS 1.
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legislatures in order to  argue th a t the legislature w ith  its output not subject to  

judicial review  is a better constitutional set up than having the  legislature output 

subject to  judicial review. Kyritsis wishes to break out of this courts-versus- 

legislatures debate in order to appreciate the advantages of the  courts and the  

legislature operating jo intly as p a r t n e r s . H e  points to  separation of powers 

p r e c e p t s . T h e  separation of powers is m otivated by a division of labour such 

th a t the various institutions of governm ent get to  perform  the  tasks of governing 

to  which they are suited. The separation of powers is also m otivated by a checks 

and balances principle such tha t one institution can help reduce the particular 

risks in term s of bad governance tha t other institutions by the ir nature run.^°^ 

The key observation Kyritsis makes in this context on the  characteristics of the  

tw o  institutions is:

"legislatures are m eant to  combine the dem ands fo r  popular support and  

m oral innovation , whereas courts, by virtue of the ir independence, are 

good candidates for assuming the task of legislative supervision.

Kyritsis characterises the position of an elected m em ber of a legislature as tha t of 

both accountability to , and independence from , his or her e l e c t o r a t e . T h e  

deputy has a duty to  channel from  and act in accordance w ith  his or her 

constituents' wishes but there is also scope for independence w ithin a fixed term  

of office; m atters will come up which require independent thinking and even if 

the  electorate u ltim ately declines to  re-elect the deputy because he or she did 

too  much of w hat he or she thought best instead of w hat the e lectorate thought, 

the  decisions th a t w ere made still count. And when the deputy does go out on

Ibid, at 2.
®°®lbid, at 7.

Ibid.
Ibid, at 7, emphasis in original. "M o re  specifically, I shall say th a t the legislature ought to  be 

given the initiative in the project of governing. Correspondingly, courts have a duty to  im plem ent 
and fu rth er legislative decisions. In o ther words, im plem enting those decisions is the appropriate  

response to  the  value th a t they are m eant to  instantiate. At the  same tim e, decisions of an 

independent court th a t scrutinize a piece of legislation for its conform ity  w/ith constitutional 
principles serve a valuable checks-and-balances function. To this extent, they, too , m erit the  

legislature's respect." Ibid, at 7-8.
^“ ibid, at 9-12.
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limb w ith  independent thinking "electoral accountability gives them  a strong 

institutional incentive to  do the ir best to  explain the  desirability of change to  

c i t i z e n s . T h e s e  factors, fo r Kyritsis, mean tha t the  legislature can justifiably  

have the initiative in governing citizens. But this does not mean it ought to  

always have the last w ord, com e w hat may, as Kyritsis puts it.^^^

Kyritsis outlines how the independence enjoyed by courts makes them  suitable 

for perform ing a supportive and supervisory role in respect of the legislature's 

o u t p u t . T h i s  role respects th a t the legislature has the  political initiative; tha t is, 

the  legislature is active in governing and the court by comparison is receptive. 

Compatible w ith  the legislature having this initiative, the  courts can, as they do, 

work out w hat level of deference and w hat test for intervention they will take.^^^ 

Also com patible w ith the legislature's initiative is the principle of subsidiarity that 

courts can, and do, a c k n o w l e d g e . T h u s  Kyritsis shows the institution of strong 

form  judicial review, as w e have called it, is com patible w ith the legislature 

maintaining the political initiative. Kyritsis points to  the features needed for 

quality supervision. The supervising body must have distance from  the decision 

body it is reviewing. Reasons why the courts have this distance include the  

judges' secure tenure and pay not being at the discretion of the bodies they  

s up e r v i s e . K y r i t s i s  points to  the reason-giving duty of courts as a control 

m e c h a n i s m . H e  acknowledges tha t this is self-control rather than another 

external control. Because no one is infallible there  is conceivably always a place 

for another check, but it is not practical to  always have an external check in every  

category of perform ance: the checks must stop som ew here when a decision is 

needed and things need to  move on.^^®

Ibid, at 16.
Ibid, at 17.
Ibid, at 18-19.
Ibid, at 21-22 .
Ibid, at 23.
Ibid, at 25.
Ibid, at 26.
Ibid. W e could add th a t there  are external pressures on courts backing up self-control. As Dorf, 

M ichael and Issacharoff, Samuel, "Can Process Theory Constrain the Courts?" (2001) 72 U Colo L 

Rev 923 suggests, law/ professors' scrutiny of judicial decisions is an answer o f sorts to  the  "who  

guards the  guardians" question about courts.
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It is clear Kyritsis's argum ent does not claim th a t judicial review  ought to  exist in 

every constitutional structure. Rather, depending on the circumstances -  and 

im portantly  th a t the courts truly have independence -  the  overall task of 

governing can be better perform ed as a jo in t enterprise betw een the legislature 

and the courts w here the courts have the  subsidiary role in checking the  

legislature. Kyritsis's description of how the courts' role in reviewing legislative 

output is subsidiary and receptive helps expose som ething not fully 

acknowledged in W aldron's case against judicial review. W hile W aldron says his 

case does not rule out a w eak form  of judicial review, such as w here the  courts 

can make declarations of rights violations but not invalidate legislation, he does 

not sufficiently acknowledge the  extent to  which strong form  judicial review, 

w hen properly circumscribed, is not successfully shown to  be an institutional 

arrangem ent not w orth  having.

It is im portant to  rem em ber, as Aileen Kavanagh noted, tha t judicial pow er 

applies over a lim ited range of decisions despite appearing clearly to  be the  

higher pow er in the  fact th a t a court can strike down a legislative measure. 

Judicial review  is not an all or nothing thing, "the exact kind and degree  of 

participation th a t is desirable is subject to  debate." D ifferent kinds and 

degrees of judicial review might be recom m ended in d ifferent states, but w hat is 

not typically recom m ended -  at least not by dem ocrats -  is an all encompassing  

review  pow er for courts w here any legislative or executive decision is liable to  be 

second guessed and w here  the  standard fo r intervention is simply th a t the  

impugned decision is suboptimal by reference to  an unlim ited domain of norms. 

In the Irish constitutional context, for instance, the unenum erated rights doctrine  

was particularly troubling for dem ocrats precisely because it seem ed to  open up 

a potentially unlim ited domain of norms by which judicial review  could be 

conducted. It is true tha t if the standard for legislative validly is constitutional

Kavanagh "Participation and Judicial Review: A Reply to  Jerem y W aldron" (2003) 22 Law and 

Philosophy 451 , at 454.
Ibid, at 455.



130

soundness by reference to  a body of constitutional law over which the courts' 

in terpretation is suprem e and which there  is undeniably scope for the  judges to  

develop, it may open up the  vista of the com prehensive, all encompassing 

judicial review  I have alluded to. However, the reality does not reflect this and if 

courts w ere  to  pursue a rapid expansion of the ir judicial review  pow er, there  is 

only so far they could get in a lim ited am ount of tim e. The courts rely on state  

officials to  enforce decisions and on citizens to  fo r the most part obey and 

comply w ith this state apparatus. It is theoretically  open fo r a court to  make an 

unrestrained grab fo r absolute pow er but there  will come a point w hen its 

insulation and elevated position as a court counts for no m ore than fo r any other 

actor in a political system attem pting  to  carry out a coup.

It could be said th a t W aldron's second assumption, tha t the courts are working  

well and in good shape, ought to  have been accepted as including a m ore  

prom inent aspect of judicial self-restraint and deference to  legislative initiative  

as well as tha t a pow er of judicial review operates w ithin circumscribed zones. 

Part of w hat it means for the courts to  be in good shape, it could be said, is tha t 

the judges do not seek to  assume or gain political power. If this was built into the  

assumptions then the central assessments by reference to  process values and 

outputs conform ing to  true rights distributions would not be so com fortab le  for 

W aldron to  make in his 2006 article. Of course, a court will be fallible in respect 

of its perception of, say, m anifest error on the part of a legislature, but on 

balance w ith  a high test for intervention, such as a m anifest error test, the  risk of 

unw arranted invalidations of legislation will likely keep low.

Non-core cases, John Hart Ely, the court as policing the political process, and the 

possibility o f the assumptions falling away

In the final part (Part VII) o f his article W aldron considers w here  his overall 

argum ent does not apply. For exam ple, w here the  legislature fails to  be 

representative fo r w hatever reason one of his assumptions does not hold and his 

argum ent accordingly does not run. W aldron acknowledges th a t John Hart Ely's
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defence of judicial review  may successfully apply when this is so.^^  ̂There may be 

m ore in the Ely theory  tha t is pertinent in this debate than W aldron  

acknowledges. It is simply the  point tha t having courts to  address problems in 

the operation of dem ocracy means having them  when dem ocracy is operating  

satisfactorily as w ell as having them  w hen dem ocracy is not operating  

satisfactorily. So even w ith the Four Assumptions holding there  is a good 

argum ent for a standing strong form  judicial review  procedure ready to  address 

problems w ith dem ocratic procedures as they arise.

The main exhibits of Ely's defence of judicial review, presented in detail in Part II 

of this chapter, are the  reapportionm ent cases such as W esberry v Sanders and 

Reynolds v Sims. All these cases involve d isproportionately sized voting districts 

such that it clearly appeared tha t some voters' votes in a sense count for more 

than others as a result of the location of th e ir residence and thus the district they  

vote in. The US Suprem e Court intervened to  strike down districting plans that 

perpetuated seeming inequality of voting pow er. New ly enacted voting districts 

failed to  a lter appropriately from  the previous districting schemes in light of 

population changes. The same thing happened and was subject to  judicial 

scrutiny in O'Donovan v A ttorney G eneral. I n  all these instances it was 

geographical population changes over tim e  which contributed to  the  

disproportion. Of course it was the case th a t the  legislature when drawing up the  

impugned districting schemes may well have been operating artfully in leaving 

district boundaries much as they w ere (or changing them  to  an inadequate  

extent) so as to  increase the chances of re-election of incum bent m em bers or 

fe llow  party m em bers. Judicial intervention was necessary to  cause the  

electoral system to be fixed. The lessons of these cases includes a rem inder that 

electoral schemes will need to  be revised on a periodic basis, there  will need to

W aldron , "The Core o f the  Case," at 1403.
[1961] IR 114.
On the occurrence of gerrym andering  see John Coakley, "Electoral district delim itation  in 

Ireland" in Lisa Handley and Bernard Grofm an, eds, Redistricting in com parative perspective  

(Oxford: Oxford University Press, 2008) 155, at 160 -164 .
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be rules on this, and the rules will need to  be policed by a body independent of 

the body w ho is subject to  the  rules.

W aldron, in acknowledging th a t his core case against judicial review does not 

apply when the  legislature is failing to  be representative, recognises to  some 

extent tha t the  assumption has the  risk o f decay w ith in  itself, tha t the standing 

possibility o f dysfunction means th a t even if you set it up, it is unstable 

t h e r e a f t e r . T h i s  counsels against designing the system on the assumptions 

because they  might always fall away. But the fact is th a t o ther assumptions, not 

just the first, may fall away. W hile we can agree w ith  W aldron tha t Assumption 4 

about disagreem ent about rights will likely endure, the same cannot be said 

about the o ther state of affairs referred to  in the  o ther three assumptions. 

Furtherm ore, the assumptions are not tied together: general good faith rights 

(Assumption 3) may fall w ithout dem ocratic processes (Assumption 1) degrading 

or vice versa. Judicial positions m ight become increasingly occupied by less than  

com petent personnel and Assumption 2 would thus no longer hold. This could 

happen though the other assumptions still hold. This consideration -  that all and 

any of at least th ree  of the assumptions could fall away, not just one of them  -  

serves to  the  extent to  which the present critique applies against W aldron while  

still granting W aldron's case its assumptions. However, this tends to suggest 

again a concern about the m ethod of using the assumptions; specifically, it points 

out that w hat is being assumed is not just tha t the assumptions hold, but also 

that they will continue to  hold. Thus the m ethod of using the  assumptions tends  

to  shut out -  w ith o u t m eeting on the  m erits -  argum ents about the value of the  

court as perform ing a watchdog or supervisory service lest otherwise w ell- 

working dem ocratic processes go awry. Such argum ents are central to  Ely's 

process theory  of judicial review.

As Ely noted, even after a healthy democratic contest, "those with the most votes are in a 
position to vote themselves advantages at the expense of others, or otherw/ise refuse to take 
their interests into account." John Hart Ely, Democracy and Distrust: A Theory o f Judicial Review 
(Harvard University Press,1980), at 135.
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Conclusion

W aldron's pow erful case against judicial review has tw o  main w eak points even 

when his assumptions are fully granted. These w eak points are the unjustified  

privileging of process values over substantive values and the absence of 

acknow ledgm ent of how the case loses its force when strong form  judicial review  

is circumscribed. W aldron acknowledges that his case does not serve to  displace 

Ely's core argum ent, about the courts reviewing political processes, though it 

does rightly help make us wary of the Ely argum ent running far. The next part of 

this chapter turns to Ely's argum ent.

P a r t  I I;  P r o c e s s  B a s e d  T h e o r y  o f  Ju d ic ia l  R e v ie w

In Dem ocracy and Distrust: A Theory o f Judicial Review^^^ John Hart Ely presented  

judicial review , as practiced by the Supreme Court of the United States, as 

com patible w ith , and indeed supportive of, dem ocracy. His theory  was a 

suggested resolution of the counter-m ajoritarian difficulty in US constitutional 

law. Ely's was a simple and elegant theory derived from  some of the  US Supreme  

Court's m ore celebrated caselaw in the 20̂ '̂  Century^^^ but capable of being 

generalised so tha t it could be a model for constitutional design in any 

dem ocratic country. The basic idea is tha t judicial review ought to  be conducted 

so as to  preserve and ensure democracy is working. Thus an apparent anti- 

m ajoritarian incident such as an unelected judge striking down a legislative 

m easure m ight be acceptable and w arranted not as a qualification on dem ocracy  

or a justified departure from  democracy, but rather w ithin dem ocratic term s as 

som ething com patible w ith  democracy. This would be so w here  the law or 

scheme struck down was hindering the working of dem ocracy (the working of 

dem ocracy being mainly the fact of m ajority will being reflected in the output of 

an elected legislative assembly and the voices of m inority not being silenced). 

Shortly put, in Ely's words, judicial review should be about "clearing the channels

(Harvard University Press 1980). 
Principally the Warren Court, 1954-1969.
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of political change" and "facilitating the representation of m in o r i t ie s .T h is  is 

the  am bit w ithin which is it prom otive, not destructive of democracy.

John Hart Ely's argument for process based judicial review

As noted above, Ely's theory is expressly parochial in tha t it is a theory  of judicial 

review in the  United States. The premises of his overall argum ent consist of 

claims about US constitutional law and history and general claims about courts 

and the  workings of political institutions in democracy. It should be helpful to  

isolate the premises in order to  see the  extent to  which Ely's argum ent can be 

generalised and as such provide a model fo r constitutional design, or directions  

for constitutional court practice, outside the American context.

1. The US Constitution requires the Court to  invalidate enacted laws on the  

basis of th e ir substance being contrary to  certain standards. That is, there  

is the pow er o f jud ic ial review  and it is not a very tightly circumscribed 

power: "The language and legislative history of our Constitution seldom  

suggest an intent to  invalidate only a small set of historically understood  

practices.

2. Judicial review  is in tension with dem ocratic principle. Unelected judges 

"telling the people's elected representatives they cannot govern as they'd  

like" is inconsistent w ith  dem ocratic p r in c ip le .D e m o c ra t ic  principle in 

this regard is m ajoritarian dem ocracy as this, on balance, is enshrined in 

US constitutional structure and h is to ry .A c c o rd in g ly  judicial review  is 

som ething tha t must be justified or justifiable; it should not be continued  

to be practiced simply out of tradition if it cannot be defended in the  

present time.^^^

Titles of chapters 5 and 6, respectively, in Democracy and Distrust.
Ely, Democracy and Distrust, at 1.
Ibid, at 4-5.
Ibid, at 6-7.
This is Alexander Bickel's basic concern shining through. Bickel, Alexander, The Least 

Dangerous Branch: The Supreme Court a t the Bar o f Politics (2nd ed New/ Haven; Yale University 
Press 1962), at 16.
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3. Clause bound interpretivism  cannot provide the sole m ethod fo r  jud ic ial 

review?^^ A num ber of im portant clauses in the  original US Constitution  

and its Am endm ents cannot be given the ir effect, or a sensible effect, 

simply through applying the literal meaning of th e ir words. This is 

because of the open-texture of num erous constitutional provisions.

4. Judicial review  by reference to fun d am en ta l values behind, or informing, 

constitutional principles is intolerably undem ocratic}^^  Instead of being 

bound to  apply the  literal meaning of constitutional tex t the court might 

aim to  perceive fundam ental values and principles to  guide its exercise of 

judicial review by supplying the standards which legislation must m eet in 

order to  be valid. This, however, will not w ork because of the subjectivity 

of judicial opinion tha t will inevitably creep in to  the perception of 

supposedly fundam ental and objective moral principles. Various attem pts  

in American constitutional theory  to  describe m ethods for appreciating  

these fundam ental values do not succeed; they do not elim inate the  

concern about judicial review being a vehicle fo r the imposition of 

substantive values tha t the judges happen to  espouse.

5. The approach of the W arren Court in the 1950s and 1960s is a model for 

judicial review tha t manages to  harmonise the tw o  seemingly opposing 

principles of respecting democracy, on the one hand, and fulfilling  

rigorous judicial review of legislation, on the other. The W arren court's  

approach can be described by its com m on them e -  a concern for 

conditions for healthy dem ocratic process. It is concerned about 

participation in the dem ocratic process and strives to  be representation- 

reinforcing. Hence process based jud ic ia l review/ is the correct answ er to 

the counter m ajoritarian  difficulty. The court under this approach does 

not impose substantive values; it only insists on the fairness of the  

political processes.

Ely, Democracy and Distrust, at Chapter 2.
Ibid, at Chapter 3.
Footnote 4 of Carotene Products (1938) 302 US 144 as well.
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6. Three argum ents count in favour of the above conclusion th a t process 

based jud ic ia l review  is the correct answer to the counter m ajoritarian  

d i f f i c u l t y T h e  first tw o  have already been flagged above and the third  

adds additional reinforcem ent of the conclusion by addressing potential 

questions about institutional com petence.

a. Process based judicial review  fits w ith  the  US Constitution; it is 

w hat it requires.

b. Process based judicial review  is consistent w ith representative  

democracy.

c. Courts, and lawyers generally, are com fortable and relatively  

expert on m atters of rectitude of process (in contrast to  lawyers' 

lack of special expertise regarding m atters of substance).

Some m ore words are w arranted on w hat Ely envisages as defensible judicial 

review in a dem ocracy, that is, how process based judicial review would operate. 

He said one grouping of the  W arren Court's decisions was broadly speaking 

m otivated "by a desire to  ensure tha t the political process ... was open to  those  

of all viewpoints on som ething approaching an equal b a s i s . T h e  other main 

grouping of W arren Court decisions insisted that "insofar as political officials had 

chosen to  provide or protect X for some people ... they  had b etter make sure th a t  

everyone was being similarly accom m odated or be prepared to  explain p re tty  

convincingly w hy not."^^®

The exem plar of the  first grouping w ere the "one person, one vote" decisions 

w here the Court required the  drawing of voting districts to  be done so as to  

ensure equal voting power. The Court put an end to  the  practice w hereby single 

m em ber voting districts could have vastly d ifferent populations w ith  the result 

tha t those in the populous districts have a much m ore dilute vote com pared to  

those residents of the  less populous districts. Since it lay with the  existing elected

Ely, Democracy and  Distrust, at 8 7 -104  

Ely, Democracy and  Distrust, a t 74.
338 .Ibid.
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r epres en ta t ives  to  address  tiiis prob lem of unequa l  vot ing power ,  wi th perceived 

c o n s e q u en ce s  for t h e  equal i ty of re p re sen ta t ion,  t h e  problem would  no t  be fixed 

since t h e  existing e lec ted  repres en ta t ives  would  be natural ly not  inclined to  al ter  

a sys tem t h a t  had led t o  the i r  elect ion bec ause  such a sys tem would  suit t h em ,  or 

candida te s  of t h e  s am e  political persuas ion or  party,  for  re-election in t h e  fu ture .  

It was  blockage in t h e  political sys tem and t h e  Court 's  in tervention fixed it. This, 

for  Ely, was  t h e  Court  clearing th e  channel s  of political change.  The second 

grouping m en t io n ed  above,  t h a t  of insisting unequal  or  d iscriminatory  legislative 

t r e a t m e n t  be  specifically justified in o rd e r  t o  s t and  as law, was  m a d e  up of th e  

W arren  Court 's  cases on t h e  equal  prot ec t ion clause.

Despi te being heavily t ied a t  all points to  US consti tut ional  s t ructu res  and history 

Ely's a r g u m e n t  can travel.  By this I m ean  t h a t  a genera l  th eo ry  ab o u t  judicial 

review in a d em ocr acy  can be inferred and  th e n  used to  guide ques t ions  of 

const i tut ional  design and in te rpre ta t ion  e l sew he re .  This is because  it is at  a 

genera l  or ab s t ra c t  level t h a t  Ely fo rmulat e s  t h e  norms or  premises  in his 

ar gumen t .  For example,  he infers f rom t h e  s t ruc tu res  of g o v e r n m e n t  and 

sys tem s of elec t ions  in t h e  US t h a t  majori tarian,  r ep re sen ta t ive  dem ocr acy  is t h e  

form of g o v e r n m e n t  and it is this abs t ra c t  not ion of r ep re sen ta t ive  dem ocracy  

t h a t  t h e n  plays a key role in t h e  overall a r g u m e n t  as seen in premises  5 and 6b 

above.  It is evident  t h a t  this can have force  even  w h e r e  t h e  s t ructu res  of 

g o v e r n m e n t  and elec t ions  are  no t  precisely t h e  s am e  as in t h e  US. It is t ru e  t h a t  

Ely locates  very specifically t h e  r e c o m m e n d e d  model  for his app roach  to  judicial 

review as t h e  W arren  Court.  This certainly can be  seen as bolstering th e  

re levance  of his a r g u m e n t  in American consti tut ional  law as it claims for his 

th e o r y  to  sha re  in th e  re spect  and author i ty  of t h a t  Court.  But his a r g u m e n t  is 

no t  simply this is w h a t  ou gh t  to  be d o n e  b ecau se  t h e  Warre n Court  did it. He is 

n o t  simply arguing f rom t h e  author i ty  of t h e  Warre n court.  It is clear t h a t  t h e  

exper ience  of t h e  Warren Court  is not necessary  for Ely's process  based  th eo ry  to  

be  r e c o m m e n d e d .  His a r g u m e n t  could still be m ade,  albeit  possibly with less 

r eson ance ,  if t h e r e  had no t  b een  th e  ex pe r i ence  of t h e  W arren  Court  in t h e  

preceding decades .
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There  are  of course  limits to  ho w Ely's a r g u m e n t  might  t ravel .  It would  no t  s ee m  

to  work as an a r g u m e n t  for a n ew  di rec tion in judicial pract ice or in terpre t a t ion  

in a const itutional sys tem with no basis for t h e  sor t  of s t ro ng  form judicial review 

in practice.  Notwi ths tanding d e b a t e s  ab o u t  how t h e  US S u p rem e  Court  may 

historically have given itself t h e  p o w e r  of judicial review r a th e r  t h an  have it given 

to  it, Ely's a r g u m e n t  sits in a sys tem w h e r e  judicial review is in place and ca n n o t  

be ignored by judges .  Additionally a r g u m en ta t io n  n ee d s  t o  be  ad d e d  to  use th e  

a r g u m e n t  to  r e c o m m e n d  judges  to  take  on process  review or for const i tu tional  

designers t o  include process  ba sed judicial review. How much addi tional  

a r g um en ta t io n  will vary dep end in g  on w h a t  use is sough t  t o  be m a d e  of Ely's 

th eo ry  but  clearly t h e  most  re levant  premise  is re la ted  in premise  5 and 6b above 

and it is w h a t  Ely called "democracy  and  d i s t r u s t , t h e  phra se  t h a t  provides  th e  

na m e  of t h e  book.  It is t h e  idea t h a t  d em ocr acy  is improved  by process  based 

judicial review. The cour ts  performing this role is democr at ic  des pi te  t h a t  it might  

s ee m  undemocrat ic .

There  would also be  need  for pause  in seeking to  apply t h e  negative implications 

of Ely's th eo ry  -  t h a t  cour ts  engaging in substant ive  review is unaccep tabl e ,  as 

ar t iculated in premise  4 ab ove  -  in a const i tu tional  sys tem w h e r e  a Consti tut ion 

e n t r e n ch es  substant ive  rights to  be  v indicated by t h e  Courts agains t  democrat i c  

legislative will. It should be r e m e m b e r e d  t h a t  Ely's a r g u m e n t  he re  is a 

combinat ion of respect ing w h a t  t h e  US Consti tut ion actually is and  w h a t  a 

const itutional sys tem ought  to  be. It is not  exclusively o n e  of t h e s e  t w o  s t rands .  

For instance,  it is clear t h a t  Ely follows Bickel in saying it is no t  en o u g h  to  de fend  

an approach  to  judicial review to  say t h a t  it is w h a t  t h e  Const i tut ion as f r am ed  

man y  years  ago requires.  In t h e  result  it is no t  t h a t  Ely ca n n o t  be invoked in 

ar g u m e n ts  ab o u t  w h a t  ough t  t o  be in sys tems  with much  m o r e  subs tan t ive  value 

laden const i tu t ions than  t h e  United Sta tes ' ,  it is jus t  t h a t  he d oes  n o t  apply

Ely, Dem ocracy and Distrust, at 101.
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directly as pow erfully and relevantly as in the US; additional argum entation  

would be needed.

Evaluation of process based judicial review theory

Substantive afterall

In 1980 Laurence Tribe made an im portant -  but, I will argue, not a devastating -  

critique of process based judicial review t h e o r y . T h e  criticism identifies process 

based judicial review  as claiming as an advantage tha t it avoids the  court 

imposing substantive values when perform ing judicial review  and then the  

criticism points out tha t to  perform  process based judicial review  an 

understanding of substantive values and rights is needed. Tribe's criticism points 

out tha t it is simply not true  tha t process based judicial review is neutral as to  

substantive values. Tribe, like Ely, argues w ithin the American constitutional 

system but the argum ent has implications for constitutional theory  generally. 

Tribe also emphasises w hat Ely sought to minimise, tha t is, the  obviously 

substantive protections in the  US Constitution, such as those protecting private

341property.

Tribe's strategy is to  point out how even seemingly purely procedural positions 

instantiate and reflect substantive positions on w hat is of value, w hat substantive 

rights and values are to  be entrenched against legislative m ajoritarian  

encroachm ent:

"That the subject in all these cases is procedure, however, is not to  say 

th a t the  meaning and purpose of the Constitution's prescriptions on each 

such subject are themselves m erely procedural. There is no reason to  

suppose tha t "constitutive" rules -  rules defining the  basic structure of 

political and legal relations -  can or should be essentially neutral on

Laurence H Tribe, "The Puzzling Persistence of Process-Based Constitutional Theories" (1980) 
89 Yale U 1063.

Ibid, at 1065-1067.
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m atters of substantive value.

Procedural protections for criminal defendants, for instance -  protections such 

as bail and jury trial -  may negatively affect the  accuracy and efficiency of a 

criminal tria l, yet they are required and this must be based on concerns fo r the  

freedom  and dignity of persons accused of c r i m e s . S o  fa r as process review  

sees judicial review  as being about protecting process, it seems to  value the  

process in itself because it disclaims th a t the process is m erely a means to  some 

substantive end. This creates an irony, says Tribe, because then if the process is 

intrinsically valuable then the process becomes substantive, an end in itself.^'*'* 

Tribe at this point is arguing beyond the  particular features of US constitutional 

law. He is making a general point about the  impossibility o f pure proceduralism. 

M ichael W alzer similarly claimed tha t "[n]o procedural arrangem ent can be 

defended except by some substantive argum ent.

The short answer in defence of process review theory  to  Tribe's criticism of 

process based judicial review theory is to  concede the accuracy of the criticism  

but to  still maintain defence of the theory. Process theory  can still claim virtue in 

being m inim ally substantive as opposed to  substance neutral. To be sure, it 

inevitably reflects substantive values but such values are not com prehensive -  

they are minimal -  and they have a good claim to  be the core substantive values 

tha t form  a conception of the  good as against o ther conceptions of the good. 

Tribe in later writing acknowledged tha t his critique of Ely was overstated insofar 

as it criticised Ely for purporting to  have a value neutral theory  while in fact not 

having a value-neutral theory.^'^® Tribe acknowledged th a t Ely was likely not 

actually claiming his theory was value neutral in this w ay but just th a t it 

minimised judicial incorporation of extraconstitutional values.

Ibid, at 1068.
Ibid, at 1069-1070 .
Ibid, a t 1070-1071 .
M ichael W alzer, "Philosophy and Democracy" (1981) 9 Political Theory  379, a t 386. 
Tribe, The Invisible Constitution  (Oxford University Press 2008), at 192-193 .

347 . . . .
Ibid.
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The slide to comprehensive substantive review

In talking about appropriate restraints on popular law-m aking three  levels of 

restraint have been id e n t if ie d .L e a v in g  aside for the m om ent questions of 

institutional com petence, the people can makes law/s subject to  limits such as:

1. laws must be general; they cannot be targeted at individuals. This checks

349power;

2. laws must not destroy the  institutions and processes th a t make the  laws 

reflections of popular will in the  first place;

3. laws must be morally right.

Process based judicial review clearly aims to  stop at level tw o . It is m otivated to  

avoid level three because at this level popular will is possibly com pletely  

thw arted . But the main problem  w ith  process based judicial review  is the  

instability in staying at level tw o  and not sliding tow ards level three. This is a 

m ore pressing problem  for process review  theory than the criticism m ade by 

Tribe, detailed above, for it points to  process review being inherently unstable. 

This problem  about sliding to  substantive review removes the rem aining claims 

of distinction left a fter the Tribe criticism has been recognised. It means process 

review theory does not, in the  end, answer the question it strives to  answer 

about reconciling judicial review  w ith  democracy.

W riting in 2001 Gerard Hogan claimed:

"At the  risk of a significant over-generalisation, the courts in most 

countries have more or less come to  the end of the  route map sketched 

out in Carolene Prod acts.

Michael Walzer, "Philosophy and Democracy" (1981) 9 Political Theory 379, at 384, channeling 
Rousseau.

HLA Hart on the germ of justice. HLA Hart, Concept o f Law (Oxford University Press, Ed, 
1994), at 206.

Gerard Hogan, "Judicial Review and Socio-Economic Rights" in Jeremy Sarl<in and William  
Binchy eds. Human Rights, the Citizen and the State -  South African and Irish Perspectives (Round 
Hall 2001) 1, at 2.
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Hogan also said "process-based review theory  is largely a product of a particular 

tim e and place when there  w ere  substantial restrictions on the  proper 

functioning o f dem ocracy in the United States." N otw ithstanding the  

qualifications in these statem ents they give a misleading picture o f the extent to  

which process theory  is, by its own term s, confined or not confined to  explaining  

judicial review of arrangem ents tha t are im m ediate ly  related to  dem ocratic  

processes. Process review  as Ely presented it can w arrant a w ider range of areas 

as apt for judicial review. A num ber of features can be pointed out th a t make 

process review, along these lines, particularly vulnerable to  sliding to  substantive  

review.

First, the  reference above to  Carolene Products relates to  Stone J's foo tno te  4 on 

how judicial in tervention is com pelled when the ordinary political processes are 

restricted such th a t they cannot be expected to  bring about change and when  

"prejudice against discrete and insular minorities" tends to  "curtail the  operation  

of those political processes ordinarily to  be relied upon to  protect m inorities and 

which may call fo r a correspondingly m ore searching judicial s c r u t i n y . T h e  

la tter limb here clearly indicates a functional test and is not lim ited to  particular 

areas of legislation such as electoral legislation. Anything th a t conceivably 

functions to  keep vulnerable m inorities marginalised in the  political process can 

come under judicial review. Ely spoke of "representation reinforcing" judicial 

review  as an um brella term  for, broadly speaking, tw o  modes: the  clearing of 

blockages in the  political system^^^and the tacking of systemic prejudice against 

m i n o r i t i e s . T h e r e  is quite a significant difference betw een these modes. 

Certainly the problem  the second m ode addresses is not necessarily satisfied in 

the  absence of the kind of overt vote denial and dilution th a t Hogan seems to  

have in mind and tha t most m odern democracies have progressed on from .

Ibid, at 3.
US V Carolene Products (1938) 302 US 144, at 154.
Detailed in chapter 5 of Democracy arid Distrust.
Chapter 6 of Democracy and Distrust.
Luke McLoughlin, "The Elysian Foundations of Election Law" (2009) 82 Temple Law Review 89, 

at 95.
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Second, process theory  demands the open channel fo r real political participation, 

not just the  appearance of it and not just form al participation in the sense of 

having a vote. Thus beyond electoral imperatives such as (a qualified) universal 

franchise and equal voting pow er ("one person, one vote"), process theory  may 

dem and fu rth er alterations to electoral processes. In addition, the substantive 

rights th a t in part at least feed into political participation -  freedom s of speech, 

assembly, association, conscience -  are logically reviewable under process theory  

(w hether enum erated in Bill of Rights or not). Ely characterised the criminal 

accused's procedural protections in the  Constitution as exem plifying a protection  

of political participation. Furtherm ore, real political participation can plausibly be 

said to  require education and a certain level of well being including the idea that 

citizens have the tim e and energy to  make sustained engagem ents in political 

exercises of various kinds. Thus, w elfare rights would seem to be apt for review  

under process theory.

Third and final, because process theory is based on dem ocratic values, there  is 

always scope for argum entation to  go back to  these values underlying 

democracy. It has been recognised that Ely relied on an unelaborated  

justification of democracy;^^® as such, it is up for grabs w h at underlies dem ocracy  

and the extent th a t this can w arrant com prehensive judicial review. Ely 

appreciated this point at the end of his book but avoided the answer by saying if 

dark days came w here democracy was sought to  be abolished by the dem ocratic  

processes then all bets are off. But the  tension does not only arise in such dark 

days because it is a tension ever present in legal in terpretation  w hen doubt 

about the exact param eters of a seemingly concrete requirem ent is sought to  be 

resolved by reference to  the rationale or value served by the requirem ent.

Ely provided an answer of sorts to  the general tendency to  slide to  

com prehensive substantive judicial review. It was th a t the  court would focus on

Michael Dorf, "The Coherentism of Democracy and Distrust" (2005) 114 Yale Law Journal 
1237, at 1239.
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the m otivations behind a legislative measures. Accordingly w/here a "suspicious 

classification" treated  a m inority d ifferently  the crucial question is the  actual 

m otivation. There is a clear difficulty w/ith this in th a t the judges are unlikely to  

be in a position to  conduct an investigation like the  assessment of mens rea  in a 

criminal tria l to  ascertain true legislative intention but are likely to  fall back on 

the ir assessment of the  m erit of the output of the  measure; thus w h e th er an 

affirm ative action m easure to  help a m inority is constitutional or not tends not to  

be decided by m otive as Ely envisaged, but rather by an implicit or explicit 

judgm ent of the  m e r i t s . T h e  point has been made by Richard Bellamy th a t it 

may simply not be defensible for a court to  stick solely to  an assessment of 

motive. This point is illustrated by how in a 1950s United States situation race 

segregation in schools might conceivably be defended or put forw ard  in good 

faith as the  optim al w ay of pursuing good education for black students in an 

environm ent insulated from  discrimination and distraction, as all-girls schools are 

rationalised. As Bellamy then notes, "good or bad intentions are not really w hat 

count here, but a judgem ent call on the outputs.

The contestability o f dem ocratic processes and the lacl< o f jud ic ial independence  

Richard Bellamy's critique of Ely articulates the instability of process theory  and 

its collapse to  substantive r e v i e w . B e l l a m y ' s  critique then goes fu rth e r in 

arguing tha t judicial review, even when securely w ithin process theory, is not 

defensible. So even an instance of the  court fixing a clear flaw  in the  

dem ocratic process such as in the "one person, one vote" cases which w ere  Ely's 

paradigm is untenable from  a dem ocratic point of view. The form  o f Bellamy's 

argum ent is to  say tha t the  perceived merits of judicial review in this area of pure 

dem ocratic process review  are overstated and thus there  is nothing special about 

judicial review  in this area th a t would rebut the  overall claim th a t judicial review  

generally is untenable from  a dem ocratic point of view . Thus Bellamy's argum ent

In Shaw v Reno (1993) 509 US 630 an apparently well-motivated districting measure in North 
Carolina that would help enable minority representation was struck down by the Supreme Court.

Richard Bellamy, Political Constitutionalism: A Republican Defence of the Constitutionality of 
Democracy (Cambridge University Press 2007), at 117.

Ibid, at 107-118.
Ibid, at 118-120.
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against process theory on its home turf, so to speak, is essentially negative: he is 

unconvinced about the merits of judicial review of political processes and 

therefore will fall back on his overall position, which it does argue for at 

l e n g t h , t h a t  judicial review is undemocratic and ought not to be in place. 

Bellamy reiterates observations about the contestability of aspects of political 

processes. Bellamy perceives the chief claim for the merit of judicial review of 

political processes being that the judges are independent and non-partisan in a 

way that elected representatives are not and cannot be. These representatives 

deserve a certain "distrust" that the courts are well placed to provide. Bellamy 

then points to Bush v Gore^^^ as illustrating his points that judges are not truly 

independent when it comes to highly contestable election issues. The judges 

have a stake in the outcome. Thus the processes of judicial appointment become 

in need of careful policing as well as the processes of electing representatives. 

Thus there arises, says Bellamy, an infinite regress where we need a body to 

police the judges.

In the next section I will articulate a positive defence of judicial review of political 

processes but here note the weaknesses in Bellamy's argument above. First, 

Bellamy acknowledges the comparative point that the court, as m atter of degree, 

is not as partisan as the elected representatives. This is a significant concession 

because independence being a matter of degree opens up the scope for a review 

body making a valuable difference even if not as valuable as it might make if 

more independent or fully independent. Second, the questionable move Bellamy 

has made should be apparent. He has provided evidence of an instance of judges 

lacking independence -  the Bush v G o re  case, which we might concede does 

show a partisan court though certainly not all the commentary on the case is of 

that opinion -  to do the work in argument in place of evidence that judges 

almost inevitably or invariably^^'* lack independence or that there is something

Part II o f Bellamy, Political Constitutionalism.
^^^(2000) 531  US 98.

Bellamy, Political Constitutionalism, at 120.
I do not use "necessarily" here because the term s of the  debate  are not about conceptual 

necessities; for instance the Ely position does not claim th a t elected deputies are necessarily
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about courts inherent to  them  being courts tha t m ilitate against independence. 

This la tter weakness is critical and leaves Bellamy's argum ent unpersuasive.

W here process theory still carries -Ju d ic ia l review o f  electoral processes 

In "The Elysian Foundations of Election Law"^®^ Luke McLoughlin provides a 

com prehensive defence of Ely's process based theory of judicial reviews. 

McLoughlin says:

"Ely offered no natural stopping point for his theory in Democracy and 

Distrust, but ...the potency of Ely's argum ent was directly related to  the  

concreteness of the supposed blockages and the ability of courts to  offer 

'standard[s] tha t not only act[] m eaningfully to  repair the constitutional 

violation the Court has identified, but also possess[] both judicial (and 

legislative) m anageability and the  saleable sound of constitutional 

principle.'"^^®

This follows the observation tha t "representation reinforcing" exists on a 

continuum  and this was observable in Democracy and Distrust if never explicitly 

acknowledged. McLoughlin focuses on w hat stands as the most effective critique 

of Ely -  tha t his process review "representation reinforcing" rationale opens up 

the  door to  the com prehensive substantive review and undem ocratic imposition  

of judicial values th a t Ely had sought to  guard against -  and identifies some 

Elysian principles th a t help judges not slide to  unbounded substantive review. 

These Elysian principles can be seen operating in m odern US election law, 

principally in the "political markets" or structural approach to  election law  

judicial r e v i e w . I n  showing this McLoughlin emphasises the im portance of

biased as regards electoral processes. Accordingly, Bellamy, to  set up his "in fin ite regress" 

argum ent, does not need to  show courts necessarily are biased, th a t no conceivable court could 

ever be tru ly independent.
(2009) 82 Tem ple Law Review 89.
McLoughin, "The Elysian Foundations of Election Law," at 95, quoting John Hart Ely, 

"Gerrym anders: The Good, the  Bad, and the  Ugly" (1998) 50 Stan L Rev 607 , a t 609.
Samuel Issacharoff &  Richard H Pildes, "Politics as M arkets: Partisan Lockups of the  

Dem ocratic Process" (1998) 50 Stan L Rev 643, a t 710.
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"empirics" in electoral case law.^^® By this he means tha t the Court, to  perform  

judicial review , must be supplied w ith empirical data th a t clearly proves a 

structural harm in the dem ocratic process.^®® Requiring strong empirical data is a 

counter to  the m alleability in the form ation and application of judge-m ade  

standards and thus the imposition of the judge's w i l l . T h i s  is adm ittedly  not a 

very significant argum ent in term s of novelty. It is m ore a rem inder of the  

im portance of facts in judicial review  and th a t the Court gets a clear picture of 

how things are really playing out in practice coupled w ith the  suggestion th a t the  

seemingly elusive search for m anageable standards in judicial review  of political 

processes will be largely addressed by a clear picture of the impugned wrong or 

harm. Process theory has still not provided the instructions for w here to  draw  

the norms or theory  from  to com bine w ith the empirical data in order to  give a 

judgm ent, but tha t is part of the point McLoughlin is making. Ely did not give 

such instructions e ither because it is for the  courts to  work out. This them e will 

be returned to  in later chapters for detailed analysis.

Co n c l u s io n

Jeremy W aldron's case against judicial review  is a powerful one. At many points 

it makes com pelling rebuttals to  various argum ents made in defence of judicial 

review in a democracy. For instance, claims along the lines th a t judicial review  by 

reference to  constitutional rights provisions entrenched via a dem ocratic process 

is the enforcem ent of dem ocracy rather than a com prom ise on it are very 

persuasively demolished by W aldron. But his overall case is not com pelling even 

w ithin the  four corners of his case. Its weakness includes an unjustified  

privileging of process values over substance tha t the clever form  of his argum ent 

initially masks. A nother weakness is tha t it does not pre-em pt the opening of a 

space for a restrained, hem m ed in judicial review  as som ething tha t can overall 

improve dem ocracy. These tw o  points com bine and imply th a t democracy, when

McLoughin, "The Elysian Foundations of Election Law," at 128-130. 
Ibid, at 130.

^^°lbid, at 129.
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not just form al participation, may be well served by a lim ited scope fo r judicial 

review. Thus a space is left open for a com m itted dem ocrat to  support judicial 

review. Having opened up this potential space for judicial review, its scope to  aid 

in protecting dem ocratic processes can be considered from  a fair starting point. 

Thus the value of John Hart Ely's account of judicial review  as clearing blockages 

in the political system can be assessed on the merits and not sought to  be 

dismissed on the basis of an implausible claim tha t becam e w rapped up w ith  it. 

This implausible claim was th a t judicial review could m aintain u tterly  m inim al use 

of substantive values when it was process based. Ely's overall theo ry  does not 

live or die on the basis of this claim about keeping substance out of judicial 

r e v i e w . A t  the core of Ely's model he saw the courts as aiding the  health of 

dem ocracy by putting a stop to  elected representatives initiating, or seeking to  

take advantage of, arrangem ents th a t tended to  close doors to  political 

com petition and change. This in essence is the  prelim inary justification for 

judicial review of political processes. It remains then to  say m ore about how the  

judges should perform  this function in order to get us to  a point w here  it is a 

practice tha t can be defended and recom m ended.

McLoughlln, "The Elysian Foundations o f Election Law," at 94.
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Chapter four

Judicial review of political processes under the Irish Constitution

I n t r o d u c t io n

Part I of this chapter provides an overview of the  Constitution's fram ew ork for 

the legislature's election process and the fram ew ork for am ending the  

Constitution by referendum . Part I! provides an account and prelim inary  

evaluation of all of the relevant cases, highlighting details of significance for this 

thesis and indicating w here m ore detailed critical analysis occurs in subsequent 

chapters.

P a r t  I: O v e r v ie w  o f  t h e  e l e c t o r a l  a n d  r e f e r e n d u m  c o n s t it u t io n a l  f r a m e w o r k

This overview of Ireland's electoral and referendum  constitutional fram ew ork  

will concentrate on the provisions of the Constitution and refrain from  

considering the ir in terpretation  by the  courts. Part I! of this chapter will analyse 

the courts' in terpretation  of the provisions. The text of these constitutional 

provisions is set out in full in Appendix I to  this thesis. The aim of the  present 

section is to  provide some com m entary on the constitutional design of Ireland's  

dem ocratic system in order to  provide additional background for the  analysis of 

the  courts' w ork th a t follows in the  second part of the chapter. I will characterise 

the  constitutional provisions as providing a plan for a dem ocratic system of 

governm ent. It is undeniably an incom plete plan. This is not incompleteness  

m erely due to  there  being o ther im portant institutions of governm ent th a t are 

addressed in o ther articles of the Constitution; the constitutional provisions 

interlink at m any points and it is clear they are not intended to  be self contained  

provisions. Rather, the  provisions on election to  Dail Eireann in Article 16, for 

instance, can be seen as a blueprint of sorts^^^- indicating the general electoral

I qualify "b lueprin t" because the dominant meaning of the word seems to be a fu lly detailed 
or comprehensive plan. Samuel Issacharoff, conscious of the incompleteness I mention above, 
uses the phrase "basic blueprint" to  describe the constituting of an electoral system in modern
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architecture and being quite detailed in places -  but also conspicuously lacking 

detail in places. Som etim es this is clearly deliberately part of the design, other 

tim es it is not so clear th a t the constitutional tex t was knowingly crafted to  be 

indeterm inate on a point of dem ocratic structure.

Article 16 and Dail Eireann

Article 16 constitutes an im portant part of Dail Eireann in tha t it states the  

overarching rules for its com position. Article 16.1 sets out eligibility for 

m em bership and the franchise fo r voting to  elect such members. Article 16.2 sets 

out the param eters of a constituency scheme for how the people of the  country  

are to  be represented in the Dail. It prescribes, among other things, that 

elections shall be by the system o f proportional representation by means o f the  

single transferable vote. Article 16.3 links to  Article 13.2 for the rules on the  

summoning and dissolution of the  Dail. Article 16.4-6  provide for polling day to  

be as far as practicable on the same day throughout the  country, for the  Dail to  

m eet w ithin 30 days of the  poll, for seven years to  be the maxim um life of a Dail, 

and for a Chairman of the  Dail to  be autom atically a m em ber of the next Dail. 

Finally, Article 16.7 provides:

"Subject to  the  foregoing provisions of this Article, elections for 

m em bership of Dail Eireann, including the filling of casual vacancies, shall 

be regulated in accordance w ith law."

Article 16.7 makes explicit tha t the  Oireachtas is under a constitutional obligation 

to  legislate all the  furth er aspects th a t would be needed to  make the envisaged 

elections a functioning reality. In legislating to  m ake elections function, the  

param eters set out in Article 16 must be respected, as do the other provisions of 

the Constitution, since the  Oireachtas does not have the pow er to  legislate 

contrary to  any part of the  C o n s t itu t io n .A r t ic le  16.7 helps make it clear that

written constitutions. See Samuel Issacharoff, "Constitutional Courts and Democratic Hedging" 
(2011) 99 Georgetown Law Journal 961, at 971.

Article 15.4.
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only a portion of election law is constitutionally entrenched. There is scope for 

aspects of the  electoral system to  vary greatly and still be w ithin the  

constitutional fram ew ork. For exam ple, the num ber of constituencies in the  

country is not bounded in by Article 16 and w hile  the num ber of seats in each 

constituency has a low er lim it of t h r e e , n o  upper lim it is specified. W hile  

Article 16.2 .1° in using constituencies, plural, implies th a t there  are to  be 

m ultiple constituencies, it would appear tha t the Oireachtas could legislate for a 

tw o  constituency scheme. The tw o  such constituencies would be very large in 

term s of seats as well as geographical area since they would need to  be equally  

proportioned in term s of population to  m em bers to  be elected^^^ and the  overall 

ratio of m em bers to  population for country w ould have to  be betw een 1:20,000  

and 1:30,000.^^® Such a scheme would be a vastly d ifferent arrangem ent to  the  

current scheme of 43 constituencies, all of which are 3, 4, or 5 seaters,^^^ but it 

would comply w ith  the constitutional param eters. Im portant aspects of the  

electoral system are left entirely to  be constituted by statute. For instance, 

voting must be by means of secret b a l l o t , b u t  Article 16 does not provide 

fu rth er instructions on the form  of tha t ballot. The Oireachtas there fo re  has 

discretion as to  m any vital aspects of the  ballot system. It remains how ever that 

it is the courts th a t are charged w ith interpreting the Constitution and as such 

decide the exten t to  which the Constitution does or does not rule out certain 

practices in relation to  the electoral system.

Articles 46 and 47 on the amendment referendum process

The provisions o f Articles 46 and 47 indicate tha t "any provision of the  

Constitution" m ay be am ended, varied, or repealed once the  prescribed process 

is followed.^’  ̂That process is identified in Article 46 .2 -46 .4 . An am endm ent to  

the Constitution must be passed by both Houses o f the Oireachtas and approved

Article 16.2.6°.
Article 16.2.3°.
Article 16.2.2°.
The current Dali, the 31'*. See http://www.oireachtas.ie/m em bers- 

hist/default.asp?housetvpe=0&HouseNum=31&disp=mem#tabs-3 (visited 30 August 2012).
Article 16.1.4°.
Article 46.1.
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by the People in a r e f e r e n d u m . T h e  Bill to  pass the  Houses must be entitled  

"An Act to  Am end th e  Constitution" and it cannot contain any other provision. 

The President shall sign the  am endm ent into law if satisfied tha t the  

requirem ents of Article 46 have been complied w ith and tha t the proposal has 

been approved in accordance w ith  Article 47.1.^®^ Article 47.1  provides th a t a 

proposal to  am end the  Constitution requires the approval of a simple m ajority  of 

those voting on the  referendum  proposal. Those w ho have the right to  vote at an 

election fo r m em bers o f Dail Eireann have the right to  vote at a referendum . 

Article 47.4  provides th a t subject to  the constitutional requirem ents, "the  

referendum  shall be regulated by law." Thus, similarly to  the constitution o f the  

electoral process, th e  constitution of the referendum  process establishes a 

fram ew ork tha t is not exhaustive.

P a r t  II: H ig h  a n d  S u p re m e  C o u r t  cases r e la t in g  t o  e le c t io n s  a n d  r e fe re n d u m s , 1938- 

2012

No single them e or approach characterises the story of judicial review  of political 

processes in Ireland. W riting extra-judicially in 2001  M r Justice Declan Budd 

described the  courts' w ork in the area as "treading delicately."^®" As the analysis 

tha t follows shows, this description is apt to  describe a portion of the  caselaw  

but not all of it. Nonetheless, several related them es or points of interest em erge  

from  analysis of Irish constitutional case-law concerning elections and 

referendum s. The superior courts have passed a threshold such th a t they  are 

ready and willing to  constitutionalise aspects of th e  conduct of elections and 

referendum s. By this I mean tha t even in the absence of a firm  textual basis in 

the Constitution, the  High and Supreme Courts have declared certain practices 

being constitutionally required or prohibited. In this regard the courts have

Article 46.2.
Article 46.3-4.
Article 46.5.
Article 47.3.
Declan Budd, "Electoral Law, Referenda, and the Courts; 'Treading Delicately'" in Jeremy 

Sarkin and William Binchy eds, Human Rights, the Citizen and the State -  South African and Irish 
Perspectives (Round Hall 2001) 117-139.
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implicitly insisted on certain structural requirements for Ireland's democratic 

system. There is an inchoate political equality doctrine used as a vehicle to 

endorse a judicial vision of what must be so in a democracy. The political 

question doctrine or the problem of nonjusticiability although invoked at times in 

Irish constitutional law has not been used to avoid adjudicating on the 

constitutionality of practices pertaining to the conduct of elections and 

referendums. Nor has Irish constitutional law's standing requirement been a 

barrier to judicial review of political processes. The foregoing description 

emphasises the extent to which the superior court judges in Ireland have been 

interventionist or activist. The overall history of the courts' work since 1938 does 

not, however, bear out such a description, as the following analysis of the 

caselaw will show. With an eye on their relevance to the development of these 

themes as well as other points of interest, Irish electoral and referendum cases 

are described and analysed in chronological order. A chronological approach 

rather than a thematic approach is taken in order to pursue this chapter's aims of 

providing a picture of development over time of the courts' activity in the areas 

of elections and referendums. An appendix to this thesis provides a thematic 

ordering of the case law: it lists the cases under groupings with extremely brief 

mention of what the cases were about.

O'Donovan v Attorney General (1961)

Article 16.2.3° of the Irish Constitution requires that the ratio of Dail 

representatives to population be the same in ail constituencies around the 

country. Article 16.2.4° requires the Oireachtas to revise the constituencies at 

least once every twelve years having due regard to changes in population. In 

O'Donovan v Attorney General^^^ the High Court struck down the Electoral 

(Amendment) Act 1959 for the reason that it failed to comply with Articles 

16.2.3° and 16.2.4°. This Act of 1959 had revised the constituencies. It listed the 

constituencies and set out the number of members to be elected to the Dail from 

each constituency. But when this was combined with the population data from

Appendix II.
[1961] IR 114.
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th e  census  of 1956, which was  t h e  m o s t  re cent  a t  t h e  t ime,  it was  clear t h a t  t h e  

ratio of Dail m e m b e r s  to  popu la t ion varied considerably b e t w e e n  various 

const i tuencies  a r ound  th e  country .  For certain Dublin const i tuencies  t h e  ratio 

was  b e t w e e n  1:22,000 and 1:24,000.  That  is, for  every,  say, 23 ,000 citizens th e re  

was  o n e  Deputy.  At t h e  o th e r  end of t h e  scale, s o m e  const i tuencies  in Galway, 

Kerry and Donegal had a ratio of e l ec ted  to  populat ion of b e tw e en  1:16,000 and 

1:17,000. The ratio in each of t h e  o t h e r  const i tuencies  fell along t h e  range 

b e tw e en  t h e s e  t w o  ext remes.  The nat ional  average  ratio of Dail M em b e r s  to 

populat ion w a s  1:20,127. That  m e a n t  t h a t  a cons t i tuen t  in Dublin and abou t  

23,000 of his o r  her  fellow cons t i tuen ts  had one  TD, while a per son residing in 

Galway shar ed  a TD with 16,000 fellow const i tuents .

The A ttorney General's argum ents in defence o f  the im pugned 1959 Act 

Counsel for  t h e  At torney General  in O'Donovan v A ttorney General  m a d e  a 

n u m b e r  of a r g u m e n t s  in t h e  1959 Act's defence:  a rg u m e n ts  invoking t h e  overall 

function of t h e  Dail and difficulties of r epr esen ta t i on ,  and a rg u m e n t s  invoking 

historical in terp re ta t ion  and t h e  Irish language text.

In re spect  of w h a t  was  th e  central  point  for  decision in t h e  case,  counsel  for  the  

At torney Genera l  argued that ,  w h e n  in terpre t ing t h e  "so far as is practicable" 

proviso in Article 16.2.3°, t h e  Court  m us t  have regard t o  th e  overall funct ion of 

t h e  par l iamen tary  s y s t e m . S p e c i f i c a l l y ,  t h e  suggest ion was  t h a t  dep a r t u re s  

f rom parity of ratio around  t h e  coun try  could be  justified by re fe rence  t o  the  

need for t h e  efficient working of t h e  sys tem of rep re sen ta t i on  of e lec tors  in 

par l iament.  The cour t  heard  t e s t im o n y  f rom curren t  rep resen ta t ives  a b o u t  the  

na tu re  of t he i r  job. It was  sug ges ted  t h a t  t o  "properly re p re sen t "  their 

const i tuents ,  dep u t i es  n e e d e d  to  have f r e q u e n t  con tac t  with t h e m  in o rd e r  to 

make  r e p re sen ta t i ons  on thei r  behal f  t o  var ious  g o v e rn m e n t  departments.^®® It 

was  also pointed  o u t  t h a t  depu t i es  e l ec ted  from const i tuencies  in t h e  w e s t  of the 

coun try  have fa r t he r  to  t ravel t o  t h e  Dail in Dublin th an  Dubl in-based deput ies .

[1961] IR 114, at 133. 
[1961] IR 114, at 134.
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Further, the population of these constituencies was very much spread out and 

this contrasted to  Dublin, fo r exam ple, w here the population was dense and 

com munication easier. It was subm itted, further, th a t to  a lter the electoral 

scheme so as to  achieve greater parity or equality of ratio would be to  hinder 

representation of people in the W est since, so it was claim ed, people there  have 

more diverse needs and interests than elsewhere.^®®

Another argum ent in support of the 1959 Act was th a t there  w ere com parable  

variations in population to  deputy ratio throughout the country in the legislative 

electoral schemes under the Free State Constitution, the  tex t of which had a very  

similar requirem ent to  Article 16.2.3°.^^° It was argued th a t the  reproduction of 

the relevant requirem ent in the 1937 Constitution indicated an acceptance on 

the part of the fram ers of the 1937 Constitution of the present variance in ratio  

of Dail m em bers to  be elected to  population around the c o u n t r y . B u d d  J 

rejected this argum ent, pointing out how the electoral laws of the  Irish Free 

State providing for such variances had not been challenged and the statistical 

inform ation needed to  appreciate the variances would not have been in the mind 

of those who enacted the Constitution. In any event, Budd J pointed out tha t the  

variance before him was even greater than had existed in the Irish Free State.

Budd J's reasoning

Budd J said th a t Article 16.2 .3° must be interpreted in its context in Article 16. He 

noted how legislation is required to  make an electoral system for the Dail a 

practical reality w ith in  the  lim itations set out in the Constitution. As he said:

[1961] IR 114 at 135. These claims were made using the form "it would be impracticable" to 
for Instance have parity of ratio. "Impracticable" is perhaps not the best word for conveying 
these arguments. Clearly, "impracticable" was chosen in an attem pt to bring these arguments in 
under the cover of the proviso in Article 16.2.3°, "so far as is practicable."

Article 26 of the Irish Free State Constitution.
[1961] IR 114, at 128. This argument cited the Supreme Court's reasoning in Re Article 26 of 

the Constitution and the Offences Against the State (Amendment) Bill 1940 [1940] IR 470 in 
upholding detention laws on the basis that since there were laws of the sort in existence prior to 
the formation of the 1937 Constitution, the absence of provisions ruling them out in the 1937 
Constitution indicated a recognition of such laws' constitutional permissibility.

[1961] IR 114, at 129.
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"The Oireachtas has the task of dividing the country into appropriate  

entities to  form  constituencies. To each must be a llotted a num ber of 

m em bers, and in doing this, regard must be had to  the  m a tte r o f ratio. All 

this must involve the  form ation of some plan. Considerable calculation of 

figures and much adjustm ent of areas and boundaries and num bers of 

m em bers must be called for in order to  obtain a result in accordance w/ith 

the Constitution. The sub-clause is thus not one concerned w^ith m erely  

philosophical concepts but deals w ith highly practical m atters of practical 

politics. That, then , is the  context in which the  phrase, "sa mheid gur 

feid ir e," is used and the clause itself is part of our fundam ental law  

intended to  work in a practical fashion. That context there fo re  calls for 

giving the phrase a liberal, commonsense construction, and, in my view, 

tha t involves construing the phrase as lim iting the  principle of near 

equality of ratio betw een m em bers and population in the  constituencies  

by w hat is "feasible" or "practicable," as distinct from  any notion of 

m athem atical accuracy."^®^

Budd J also said there was:

"[N]o direction w hatsoever contained in the Constitution th a t these 

m atters of difficulties of com munications, differing econom ic interests, 

differing modes of life or the convenience of constituents or the  

difficulties of deputies or any of the o ther m atters relied on by the  

defendant, should be taken into consideration w hen the  Legislature is 

perform ing its functions in enacting the electoral laws. All of these are, in 

the ir own sphere, im portant m atters, and if those w ho enacted the  

Constitution had intended them  to be taken into consideration when the  

Legislature was enacting the electoral laws, pursuant to  subclause 2 of 

Article 16, it is scarcely credible th a t they would not have said so. M ost 

im portant functions are positively assigned to  deputies by the

^® [̂1961] IR114, at 131.
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Constitution, the param ount duty being tha t of making laws for the  

country."^®"

Budd J observed tha t Article 16.2.2°, which sets the param eters for the overall 

proportion betw een Dail members and population of the  country, on its own  

would be com patible w ith  huge variance in deputy-population ratio for d ifferent 

constituencies. Hence, he inferred the purpose of Article 16.2 .3° as adding a 

fu rth er constraint on the construction of constituencies, tha t of achieving 

"equality of ratio and representation."^®^ By equality of representation in this 

sense he m eant nothing more than equality of ratio (of deputies to  population); 

"and representation" was tagged on as an association. He m entioned tw o  furth er  

points to  support his reading of "practicable" as meaning "feasible" rather than  

"possible" so tha t the standard for parity of ratio was som ething less dem anding  

than m athem atical parity. First, that the Constitution should be read so as to  find 

com patibility rather than conflict betw een the English text and the Irish text 

given tha t the fram ers would not have intended to  enact d ifferent, conflicting  

versions. Second, even if the word "possible" fell to  be applied in the case, it still 

adm itted  of varying "shades of meaning" and would not be tied to  a notion of 

logical possibility such th a t m athem atical parity must be the standard.^®®

Budd J considered tha t Article 16.2.4° had also been b r e a c h e d . T h e  changes in 

population betw een the 1946 Census and the 1956 Census w ere  such tha t, for 

exam ple, Dublin as a w hole ought to  have been assigned m ore than the one 

extra deputy it got; it ought to  have been assigned three in relation to  the  

national average of deputies to  population.^®® Budd J held tha t the Oireachtas  

was to  have due regard to  changes in distribution of the population not confined

[1961] IR114, at 135-136.
[1961] IR 114, at 137: "The primary aim and object of the sub-clause is thus to achieve equality 

of ratio and representation; that is the dominant principle. It is qualified only by the lesser 
considerations of practicability."

[1961] IR 114, at 131.
[1961] IR 114, at 153-154.
[1961] IR 114, at 153.
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within a particular time period, but rather as things s t a n d . A s  he reasoned, the 

proviso mentions no time period and the cumulative effect of population change 

over the years may be such that to require adjustment for the sake of having 

parity of ratio under Article 16.2.3°. On the other hand, the changes in a confined 

period that add up to this overall change may not individually warrant 

adjustment. For example, a constituency's population might rise by 10,000 per 

decade for three consecutive decades. A 10,000 rise by itself might not warrant 

an extra deputy (or adjustment of the constituency boundary), but a rise of 

30,000 certainly would and the need for this would be missed if the somewhat 

short-sighted approach of just considering one period at time was taken.

Comment on O'Donovan v Attorney General

Noteworthy about O'Donovan v Attorney General is that even though the case 

was a straightforward application of Article 16.2.3° and 16.2.4°, Budd J 

nevertheless constructed a theory of what is required in a democracy. This was in 

rebuttal to the Attorney General's argument that the proviso in Article 16.2.3° 

that the ratio need only be the same throughout the country "so far as it is 

practicable" would permit disparity such as was brought to light in the instant 

case. Furthermore, the argument suggested that the disparity from exact parity 

of ratio around the country was needed in order to pursue equal representation. 

That the Attorney General pursued this argument and that it was taken seriously 

by the Court resulted in O'Donovan becoming an especially interesting case. It 

prompted Budd J to go beyond Article 16 in defending his reading of Article 

16.2.3° and imply somewhat that it was a constitutional imperative for Ireland as 

a democratic state that votes are worth the same no m atter what part of the 

country they are cast in.

Budd J highlighted Article 5 proclaiming Ireland to be a "democratic" state and 

stated that in the "modern usage of the words" he did believed "it to be correct 

to say a 'democratic state' denotes one in which all citizens have equal political

[1961] IR 114, at 152.
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r ig h ts ." "D e m o c ra t ic  state" should therefore be given this meaning and, 

according to  Budd J, this proposal gets support from Articles 16.1.4° and 40.1. 

Budd J concluded tha t the equality in question "is not maintained if the vote of a 

person in one part of the country has a greater effect in securing parliamentary 

representation than the vote of a person in another part of the country." He said 

tha t the three Articles (5, 16, 40,) "harmonise"^'°^ and the ir "sp irit" "demands 

equality o f voting power and r e p r e s e n t a t i o n . M o s t  notable is the, until then 

latent, political equality value identified by Budd J in the Constitution. It speaks of 

judicial power to  rule out practices and arrangements inconsistent w ith  the 

court's understanding o f democracy. It foreshadowed the actual exercise of such 

a power in the subsequent cases o f McKenna (No 2) in 1995 and Doherty v 

Ireland in 2010. I w ill return to  this concept o f political equality fo r analysis in 

Chapter 5. There was no appeal taken to  the Supreme Court from  Budd J's High 

Court decision in O'Donovan.

Re Article 26 arid the Electoral Amendment Bill 1961 (1961)

In Re Article 26 and the Electoral Amendment Bill 1961'^°^ the Supreme Court, 

under an Article 26 reference, reviewed the Bill tha t the Oireachtas constructed 

in light of the O'Donovan judgment. W ith the Electoral (Amendment) Act 1959 

having been struck down in O'Donovan, the Electoral (Amendment) Act 1947 

applied. This meant that, as of 1961, the Oireachtas was in breach o f its 

obligation under Article 16.2.4° to  revise the constituencies in light of population 

changes at least once every 12 years. It was also the case tha t estimates of the 

population in 1961 showed decline since 1956 and thus indicated tha t the 

scheme in the Bill under review was in breach o f the Article 16.2.2°'s 

requirem ent tha t the number o f Dail deputies be fixed at not "more than one 

member fo r each tw enty  thousand of the population." "Expressio unius rei est 

exclusio alterius" was invoked in support o f counsel's contention that

[1961] IR 114, at 137.
'’°^[1961] IR114, at 138.
““ [ ig e i]  IR114, at 137.

[1961] IR 169.
Counsel assigned to challenge the Bill, that is.
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calculating the population for the  purposes of Article 16.2.2°, in contrast to  

Article 16.2.3°, must be done by m ore up to  date m ethods, such as the  annual 

estimates of the Central Statistics Office or by reference to  the electoral register, 

than simply "the last preceding census," because Article 16.2.2° does not use 

tha t phrase while Article 16.2 .3° does.

Additionally, counsel assigned by the Court argued tha t the  constituencies w ere  

not equally proportioned in line w ith  Article 16.2.3°. This was so, counsel argued, 

on the basis of the  population figures from  the 1956 census as w ell as on the  

basis of the  population figures tha t would be revealed from  the 1961 census (as 

indicated by estim ates). The ratio of Dail mem bers to  population was not the  

same around th e  country "so far as it is possible" as the literal translation of the  

Irish text said (the English text reads, "so far as it is practicable.") The 

submissions dem onstrated how the  constituencies could have been constructed  

otherwise so as to  achieve a closer approxim ation of exact parity of ratio of 

members to  population throughout the  country.''®^ It was also argued, again 

invoking the Irish text of Article 16.2.3°, tha t since the 1961 census had been  

conducted earlier than the Bill -  though final results would not be available for 

some tim e -  th a t the  "last preceding census" was tha t of 1961 rather than tha t of 

1956.

The judgm ent in Re Article 26 and the  Electoral A m endm ent Bill 1961  

M aguire CJ delivered the  Court's judgm ent, which found no aspect of the Bill 

repugnant to  the  Constitution. The Court rejected the  suggestion th a t the  

population for the  purposes of Article 16.2 .2° should be measured by recent 

estimates of the population rather than by the last preceding census. The Court 

defended this choice of the last preceding census over m ore up to  date estim ates  

with the following:

[1961] IR 169, at 173.
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"It is necessary  in o rd e r  to  d e t e r m in e  w h e t h e r  t h e  law kee ps  wi thin t h e  

const i tu tional  limits laid down in clause 2, 2, t o  obta in  an exact  figure. 

Nei ther  of t h e  m e t h o d s  suggest ed  of calculating t h e  n u m b e r s  of t h e  

popula t ion provide such a figure. They are  only e s t im a te s  and  in a deg ree  

ar e  express ions  of  opinion and n o t  s t a t e m e n t s  of fact. The ordinary  way  

of obtain ing t h e  popula t ion of a count ry  and t h e  only w ay  of  ascer ta ining 

an exact  figure is by reference  to  t h e  last c o m p le t ed  census  of t h e  

populat ion.  After a few years  an e s t im a te  based  on vital statistics may 

well provide  a closer approximat ion  to  t h e  ac tual  n um bers ,  bu t  being at  

bes t  an es t imate ,  it can never  provide a figure for  exact  calculat ion as is 

required  by clause 2, 2. The s am e  object ion appl ies  wi th even g re at er  

force t o  a figure of populat ion ba sed on th e  e lec tors '  lists. For t h e s e  

reasons  it s e e m s  to  t h e  Court  t h a t  t h e  figure of  popu la t ion ca n n o t  be 

anything o th e r  th an  t h e  figure as ce r ta ined  by t h e  last census .  The reason 

why  clause 2, 2, d oes  no t  specify t h a t  t h e  figure is to  be t h a t  given by th e  

last census  is t h a t  this was  sufficiently plain and  t h a t  it w a s  unn ec es sary  

to  do so. On no o th e r  basis may t h e  calculation be made.""°®

This passage pe rh ap s  ove r s ta te s  t h e  necess ity of using t h e  last p re ced ing census  

in o rd e r  t o  have an exact  figure. Es t imated figures can be exact  too ,  and,  as 

Maguire  CJ acknowledges ,  may  be closer t o  t h e  t ru e  figure a t  a par t icular  t ime.  

The Court  is ge t t ing  at  t h e  n e e d  to  have an  und ispu table  figure. A final census  

re po r t  provides  this; in contras t ,  w h a t  t h e  t r u e  popula t ion is a t  any t ime is always 

o p e n  to  con te s ta t ion  by re ference  to  d i fferent  m e t h o d s  for its calculation.  This 

i nd eed  is much t h e  ap p ro ach  of Clarke J in M urphy v M inister fo r  the  

Environment^^'’ in 2007 w h e n  dealing wi th similar a r g u m e n t s  advoca t ing  use of 

t h e  m o s t  up t o  d a te  figures. As to  t h e  sugg es ted  breach of  Article 16.2.3°, 

Maguire  CJ quickly re b u t t e d  t h e  a r g u m e n t  t h a t  invoked t h e  Irish te x t  by saying 

th a t  it w as  on point  with t h e  English tex t  in referring to  t h e  co m plet ion  of th e  

census  process  r a th e r  th an  jus t  t h e  gather ing  of data  on t h e  census  day and also

[1961] IR169, at 181. 
[2008] 3 IR 438.
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that "it would be somewhat surprising to find the Oireachtas in the position of 

having to await the publication of the figures of population before it could act" in 

revising the constituencies.'*'’®

Regarding the final argument, that exact parity must obtain because the ratio of 

members to population must be the same so far as it is "possible" rather than 

just as far as "practicable," Maguire CJ pointed out that the argument had been 

raised and rejected by Budd J in 0'Donovan.^°^

"The sub-clause recognises that exact parity in the ratio between  

members and the population of each constituency is unlikely to be 

obtained and is not required. The decision as to what is practicable is 

within the jurisdiction of the Oireachtas. It may reasonably take into 

consideration a variety of factors, such as the desirability so far as 

possible to adhere to well-known boundaries such as those of counties, 

townlands and electoral divisions. The existence of divisions created by 

such physical features as rivers, lakes and mountains may also have to be 

reckoned with. The problem of what is practicable is primarily one for the 

Oireachtas, whose members have a knowledge of the problems and 

difficulties to be solved which this Court cannot have. Its decision should 

not be reviewed by this Court unless there is a manifest infringement of 

the Article. This Court cannot, as is suggested, lay down a figure above or 

below which a variation from what is called the national average is not 

permitted. This, of course, is not to say that a Court cannot be informed 

of the difficulties and may not pronounce on whether there has been 

such a serious divergence from uniformity as to violate the requirements 

of the Constitution.

To justify the Court in holding that the sub-section has been infringed it 

must, however, be shown that the failure to maintain the ratio between 

the number of members for each constituency and the population of

[1961] IR 169, at 182.
409 . . . .
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each constituency involves such a divergence as to  make it clear th a t the  

Oireachtas has not carried out the intention of the sub-clause.

In the  opinion of the  Court the divergencies shown in the Bill are w ithin  

reasonable limits.

In this im portant passage the  Court affirms the flexibility of the constitutional 

requirem ent: it does not require m athem atical parity or even close to  it and it 

does not require changes be made just if such changes can make things closer to  

exact parity. The passage also validates some considerations tha t may 

legitim ately be taken into account when constructing constituencies: boundaries 

may rightly be kept in line w ith  traditional m an-m ade boundaries such as tow n  

land areas as well as natural barriers such as rivers. The Court refrains from  

setting down any bright line w ithin which departures from  exact parity would be 

to lerated  as a m atter of course and in breach of which a scheme cannot hope to  

stand; rather, the  Court keeps open the scope for the courts to  review  

constituency arrangem ents on a case by case basis.

McMahon v Attorney General (1972)

In M cM ahon  v A ttorney Generaf^^ the plaintiff claimed tha t his right to  vote in 

Dail elections by secret ballot under Article 16.1 was infringed by provisions of 

the Electoral Acts of 1923 and 1963. The statutory scheme provided tha t a 

voter's ballot paper would have a unique num ber corresponding to  its 

c o u n t e r f o i l . O n  the  counterfoil was w ritten  the voter's electoral num ber, tha t 

is, the num ber associated w ith  his or her name on the  register of Electors. In the  

result, although a voter could cast the ir vote w ithout anybody seeing the ir choice 

at the tim e of voting, and th e ir ballot paper containing the ir choice would by 

itself not indicate the ir identity, it would be possible to  ascertain how a person 

voted by combining the inform ation in the ir ballot paper, the ballot's counterfoil,

[1961] IR169, at 183.
[1972] IR 69.
Section 26(2) of the Electoral Act 1923 (as enacted originally) and Form 5A in Part III of the 

Fifth Schedule to the Act of 1923 as inserted by section 16(1) of the Electoral Act 1963.
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and the register of Electors. The register of Electors could be freely viewed by the  

public. The counted ballot papers, rejected ballot papers and the counterfoils, 

however, w ere  to  be kept sealed under the custody of the Clerk of the  Dail for  

one year a fter the poll and w ere then to  be destroyed. They could only be 

inspected on an order of the Dail or an order of a court and only for the purpose 

of prosecuting for personation (which is the offence of voting more than once in 

the same election or presenting to  vote as som eone else)'’^^or, pursuant to  an 

election petition, the  purpose of enquiring into the validity of votes cast. It was 

only in these lim ited circumstances th a t how a person had voted, or a ttem pted  

to  vote, could be ascertained.

There w ere tw o  main issues in this case; the second arising if the first was 

decided a particular way. First, there  was the question w hether the  

constitutional requirem ent fo r a secret ballot is a requirem ent for secrecy in the  

sense tha t how a person voted can never be discovered by investigation into 

counterfoil num bers and so on,''^^ or is the  requirem ent for secrecy in a lesser 

sense in tha t only fo r lim ited specific purposes under strict control could a voter's  

preference be ascertained. The second issue was w hether, if the  stricter secrecy 

requirem ent applied, the  impugned regime was a justifiable departure. The High 

Court found the regime in question to  be unconstitutional. Regarding the first 

issue, Pringle J found the stricter secrecy requirem ent to  be the correct 

in terpretation  of the Constitution and, on the  second issue, the  encroachm ent on 

secrecy was not justified given tha t o ther options, namely, a retaking of the poll, 

w ere available w hen the validity of votes was severely doubted.

Section 3 of the Prevention of Electoral Abuses Act 1923.
Rules 38 and 39 in Part I of the said Fifth Schedule of the 1923 Act as inserted by section 26 of 

the Electoral Act 1963.
^^^This was referred to as absolute secrecy. Absolute secrecy is probably not an accurate 
description for this state of affairs for it would be theoretically possible to identify a voter from  
their hand written numbers indicating their preferences. The system was not designed to 
eliminate this aspect of voter interaction with their ballot paper and it would not seem necessary 
to do this notwithstanding how it detracts from absolute secrecy. McLoughin J, dissenting in 
McMahon, made remarks to this effect: [1972] IR 69, at 116.
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By a three-two majority the Supreme Court affirmed the High Court's holding on 

both of the two issues to be decided. O'Dalaigh CJ, for the majority, recognised 

the rationale and importance of a secret ballot in respect of how it enables a 

voter to vote truly and independently, free from threats and intimidation.'’ ®̂ The 

Chief Justice identified the key merit of secret ballots with how a voter can make 

whatever promises and then vote how he or she pleases free from being exposed 

a f t e r w a r d s . H e  identified how the requirement is not just for secrecy at the 

time of voting, satisfied by having a sheltered area to mark a ballot and then 

folding it, but also to not have it discoverable afterwards. Implicit is an 

understanding that the secret ballot guards against bribery and the purchasing of 

votes. It renders unavailable the most useful means by which agreements 

relating to the purchasing of votes could be enforced.

W hat is not fully answered in the judgment"*^® is precisely why the strict secrecy 

approach is necessary to achieve the goals of the secret ballot compared to the 

qualified secrecy approach.'*^® The qualified secrecy approach, which was the 

impugned approach, only allowed the revelation of how a voter voted pursuant 

to an order of the Dail or a court and then only for investigation of personation 

or possible invalid voting. This limited scope suggests it could be rarely utilised 

and it had not been done by the date of the case. The best rationale of the secret 

ballot -  ruling out illicit voter manipulation -  seems to be served by the qualified 

secrecy regime. Only if somehow the scope for revelation of the ballot could be 

abused would the rationale push beyond qualified secrecy to demand strict 

secrecy. An unspoken premise to the argument in favour of strict secrecy that 

bolsters the finding in McMahon  of strict secrecy to be what the Constitution 

requires is that the potential avenue for abuse ought to be closed off even if it is 

unlikely to happen, and this in turn has an unspoken premise that the Dail, or the 

court, or whoever is to supervise the investigation of ballot papers, cannot be

'*^®[1972] IR 69 , at 102-103 .
[1972] IR 69, at 108.
[1972] IR 69, at 108 is w here  this omission takes place. Insofar as such an omission can be 

located. In o ther words, it is at page 108 of O'Dalaigh G 's  judgm ent w here  he jum ps this step 

w ith o u t full explanation.
‘'^^This is the basic point m ade in iVlcLoughlin J's dissent, [1972] IR 69 at 119-120.
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entirely t rusted to  knowingly or unknowingly play a part in the  weakening of the  

assurances that  a voter  has of secret  voting: only a small number  perhaps of 

instances of revealing voter  preference would be enough to  give rise to  the fear 

that  one 's  vote could be found out  after  the  event.

Loftus V Attorney General (1979)

Loftus V Attorney Generaf^°  concerned the  registration of political parties. Under 

the Electoral Act 1963 the  main consequence of successful registration of a 

political party was tha t  the name of the  party could appear  adjacent  on the  ballot 

to any candidate  for an election who wished to associate with the  party. 

Otherwise "non-party" or no words would appear  beside the  candidate 's  name 

on the  ballot paper  even if the  candidate  did wish to  have a party name in place. 

Political parties that  already had representat ion in the Dail were to  be registered 

automatically. In Loftus the  plaintiff was a member of the  Christian Democratic 

Party, which had been refused registration by the  registrar of political parties. 

The statutory power the registrar was operating pursuant  to  provided for 

registration of a party if it was a genuine political party aiming to  contest  a local 

or national election. In the registrar's opinion, the Christian Democratic Party 

was too localised and small to  count  as a genuine political party a t  the  t ime 

registration was sought.

The High Court in Loftus dealt only with issues relating to  procedural fairness as 

regards the  constitution of an appeal board that  heard an appeal from the  

registrar's decision to  reject the  Christian Democratic Party's application to  be 

registered. The Supreme Court rejected the plaintiff's claim that  there  was an 

unconstitutional delegation of power on to the registrar. The Supreme Court 

found there  to be nothing constitutionally impermissible or object ionable in this 

regime for registration of political parties and its practical consequence of 

controlling what  party names appeared on ballot papers.
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A chief issue in Loftus w as  t h e  potent ial  infr ingement  of equali ty in t h e  electoral  

process  occas ioned by t h e  seeming disadvantage  t o  candida tes  associa ted  with 

n ew  or  per ipheral  or  localised political parties.  There  was  discriminat ion b e tw e e n  

ca nd ida te s  f rom t h e  establ ished political par t ies vis-a-vis candida te s  from 

em erg ing  political par ties.  This was  t h e  h ea r t  of t h e  m a t t e r  t h ough  t h e  plaintiff 

claimed a n u m b e r  of o th e r  consti tut ional  inf r ingements  such as on his right to  

f ree  associa tion and  a flaw in t h e  adminis tra t ive  process  of t h e  registrar.  

O'Higgins CJ, giving t h e  Su p rem e  Court 's  ju d g m en t ,  deal t  in a cursory  fashion 

with t h e  central  claim. He en d o r sed  w i thou t  much  critical scrutiny t h e  idea t h a t  

t h e r e  m us t  be ga te-keeping of s o m e  sor t  t o  w h a t  par ty  nam es  can go on th e  

b a l l o t . T h e  idea is t h a t  bogus  political par ties could to  s o m e  ex ten t  crowd ou t  

genu ine  political action.  It is no t  spelled o u t  in th e  j u d g m e n t  bu t  pe r h ap s  th e  

basic point  ab o u t  regulat ion of the  ballot is defensible.  The example  of th e  

"Literal Democrats"  in t h e  UK in t h e  1990s sho ws  reason why, in an ef fort  to  

p ro tec t  t h e  accuracy of  elect ions,  th e re  would  need  t o  be so m e  restr iction on th e  

n a m e s  of par ties  t h a t  can go on th e  ballot paper.'*^^ Currently, sec tion 25 of t h e  

Electoral Act 1992, as a m e n d e d , p r o v i d e s  for  t h e  Registrar of Political Parties 

t o  be  a posit ion held by th e  Clerk of th e  Dail. The s t a t u to ry  provision se ts  ou t  

criteria for get t ing a wou ld -b e  political par ty  registered .  It includes s t ipulations  

such t h a t  in o rd e r  t o  be regis tered  th e  n a m e  of t h e  Party canno t  be m o re  th a n  six 

words  long and  ca n n o t  be t h e  s am e  or  so closely resemble ,  so as t o  cause 

confus ion,  th e  n a m e  of a Party al ready registered.

"M1979] I R 2 2 1 a t 2 4 2 .
S ee  "Letter o f  th e  law backs Literal Democrat" The Independent,  12 N o v em b er  1994,  

h ttp : / /w w w .in d ep en d en t .co .u k /n ew s/ le t ter -o f- th e - l3 w -b a ck s- l i tera l -d em o cra t-1 4 3 9 8 0 7 .h tm l  
(visited 2 7  July 2012) .  There w a s  ev id en ce  that voters intending to  v o te  for a Liberal Dem ocrat  
cand id ate  had in error v o te d  for a candidate  with the  party nam e. Literal Dem ocrat.  It w as  
s u g g es ted  that th e  lost v o te s  c o st  th e  Liberal Dem ocrat  candidate  th e  e lection .

Text subst itu ted  by sec tion  11 of th e  Electoral (A m end m en t)  Act 2001 .  Sections 25A, 25B, and  
25C w e r e  introduced as well by th e  2 0 0 1  Act.



168

Roche V Ireland (1983)

In Roche v I re la the  p laintiff said he could not exercise his right to  vote in a

referendum  because the content of the proposed Eighth A m endm ent to  the  

Constitution was so unclear he could not decide how to  vote. Carroll J answered  

this com plaint by pointing out tha t his right to  vote was not being denied since 

he could simply vote "no" if he could not make sense of the  proposal. In any 

event, the judge noted, the wording of an am endm ent proposal could not be 

reviewed by the Court as the  Court had no jurisdiction to  in terfere w ith the  

legislative and referendum  process.

Finn v Minister for the Environment (1983)

The Eighth A m endm ent to  the  Constitution inserted an express protection of the  

right to  life of the unborn foetus into Article 40.3 . W hen the  Bill proposing this 

am endm ent had been approved by the Oireachtas and thus before the holding of 

the referendum  in which the people approved this am endm ent, M r Finn sought 

to  have the provisions of the Bill declared by the High Court to  be outside of the  

scope of the am endm ent facility in Article He also sought fo r the Court to  

stop the M inister for the  Environment causing the referendum  poll to  be taken  

by designating a date for it. The argum ent in support of this request was tha t the  

right to  life of the  unborn was already recognised in law and legal provisions 

w ere in place to  vindicate this right: dicta from  case law of the  superior courts'*^® 

had acknowledged the unborn as constitutionally protected and abortion was 

criminalised.''^^ Article 46 says tha t any provision of the  Constitution m ay be 

am ended "w hether by way of variation, addition, or repeal." The applicant's  

argum ent suggested tha t this pow er to  am end did not encompass the making 

explicit, or making more explicit, a protection tha t already exists, as the Eighth 

A m endm ent proposal seemed to  do.

High Court, 17 June 1983.
Finn V Minister fo r the Environment [1983] IR 154.
McGee v Attorney General [1974] IR 284, G vAn Bord Uchtaia [1980] IR 32, and Norris v 

Attorney General [1984] IR 36.
Section 58 of the Offences Against the Person Act 1861.
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Barrington J in the Higii Court rejected this argum ent on its merits. He could not 

accept tha t the  language of Article 46 indicated th a t the am endm ent pow er was 

circumscribed in such a way.'*^® Specifically, Barrington J saw the clause "w hether 

by w ay of variation, addition, or repeal" in Article 46.1  as serving to  w iden the  

am endm ent pow er rather than restrict it. He noted th a t The State (Ryan) v 

Lennon^^^ would have been present in the minds of the drafters of the  

Constitution's text. In th a t case the argum ent had been made th a t the  

am endm ent pow er in the  Irish Free State Constitution was lim ited to  am ending  

in the sense of im proving and varying and did not include repeal. That argum ent 

was rejected in the  State (Ryan) v Lennon and, so Barrington J reasoned, the  

inclusion of "repeal" in the 1937 Constitution would pre-em pt the  same 

argum ent being m ade again.'^^” Barrington J also noted tha t court had no place 

reviewing the  content of a Bill to  am end the Constitution save for upholding 

Article 46.4 's  requirem ent that a "Bill containing a proposal or proposals for the  

am endm ent of this Constitution shall not contain any other proposal."

The Supreme Court sum m arily rejected the p la in tiffs  appeal on the basis that 

the  Court had no pow er to  review a Bill except in the  context of an Article 26 

reference, and an Article 26 reference cannot be made for Bills expressed to  be 

proposals to  am end the Constitution.'*^^ As Oran Doyle noted, the approach of 

the  Supreme Court would seem to leave the  court no room to  enforce the  Article 

46 .4  requirem ent for Bills containing constitutional am endm ent proposals to  

contain no o ther proposals.'*^^ Later cases would cast doubt on this aspect of the  

Suprem e Court's judgm ent in Finn.

[1983] IR154, at 163.
[1935] IR 170.

'‘“ [1983] IR154, at 163.
[1983] IR 154, at 164.
Oran Doyle, Constitutional Law: Text, Cases and IVIaterials (Clarus Press 2008), at 406-407.
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Re Article 26 and the Electoral (Amendment) Bill 1983 (1984)

The Bill referred to  the Supreme Court in Re Article 26  and the Electoral 

(Am endm ent) Bill 1983  would have the effect of entitling British citizens 

ordinarily resident in Dail Eireann constituencies to  register to vote in Dail 

elections. At the tim e of this case, Article 16.1 .2° stated simply th a t "every  

citizen" -  subject to  the age requirem ent and w ithout distinction on the  basis of 

sex -  had the right to  vote in Dail elections. The Supreme Court held th a t Article 

16.1.2°, as it then was, could not be construed as perm itting the extension of the  

franchise by legislation to  certain non-citizens and accordingly the  1983 Bill 

providing for British citizens to  vote in Dail elections was held to  be repugnant to  

the Constitution. This conclusion was based in part on the Court's observation  

tha t Article 16 provided a "constitutional code for the  holding of an election to  

Dail E i r e a n n . T h a t  is. Article 16.1 describes the franchise com prehensively  

rather than partially. The "essential features" of this fram ew ork for election to  

Dail Eireann cannot be altered by ordinary legislation, the Court said. So, if Article 

16, given the  way it is structured overall, says citizens have the right to  vote, it 

means only citizens have the right to  vote.

The Supreme Court in Re Article 26  and the Electoral (Am endm ent) Bill 1983^^^ 

stated tha t its decision was bolstered by its consideration of the implications of 

the  view th a t the Dail Eireann franchise could be extended beyond citizens by 

ordinary legislation. It would mean th a t the franchise could be similarly extended  

for presidential elections and referendum s. This would not cohere w ith  Article 

6's claim tha t all powers of governm ent derive from  the  people and th a t it is the  

people's right to  designate the  rulers of the State w here "the people," in the  

opinion of the  Court, clearly means just the  people of Ireland.'’ ®̂ The Supreme 

Court did not make com m ent on the sense in which extending the  franchise 

dilutes the  voting pow er o f existing electors and there fo re  did not invoke the

[1984] IR 268. 
'‘̂ '‘ [1984] IR 268, at 275. 

[1984] IR 268.
[1984] IR 268, at 275.
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con cep t  of political equali ty t h a t  had been discussed in O'Donovan  i/ A ttorn ey  

General.

Following t h e  Supre m e  Court 's  ruling in Re Article 2 6  and the Electoral 

(A m endm ent) Bill 1983  a re f e re n d u m  was held and Article 16.1.2° of t h e  

Consti tut ion was  a m e n d e d  such t h a t  ins tead of reading:

"Every citizen w i thout  distinction of sex w h o  has  reached  t h e  age of 

e ig h teen  years  w ho  is no t  disqualified by law and  complies  with th e  

provisions of t h e  law relating to  t h e  elect ion of m e m b e r s  of Dail Eireann, 

shall have  t h e  right to  vo te  a t  an election for m e m b e r s  of Dail Eireann."

It now reads:

"i All citizens, and

ii such o t h e r  persons  in t h e  Sta te as may be  d e t e r m in e d  by law 

wi thou t  distinction of sex w h o  have reached  t h e  age of e ighteen yea rs  w ho  

are  not  disqualified by law and comply with t h e  provisions of t h e  law 

relating to  t h e  election of m e m b e r s  of Dail Eireann, shall have t h e  right to  

vo te  a t  an elect ion for m e m b e r s  of Dail Eireann."

The Su p rem e  Court  j u d g m e n t  in Re Article 26  and the Electoral (A m endm ent) Bill 

1983  has  a t e n d en c y  to  mislead as to  t h e  way Article 16 se ts  up a f r am ew ork  for 

e lec t ions  to  Dail Eireann. Its description of Article 16 as a "total  code"  for Dail 

elec tions ,  with only "minor  regulatory"  aspects  left t o  be legislated for''^^ can 

possibly make sense  in t h e  contex t  of t h e  particular focus  of t h e  Court 's  inquiry 

into t h e  permissibility of extending t h e  franchise.  However ,  it is an inapt  

descr ipt ion of Article 16 as a whole  and in the  analysis of t h e  Redm ond v M inister 

fo r  the Environment^^^ (where  t h e  High Court  was  led as t ray  by t h e  description

"'[1984] IR 268, at 274. 
[2001] 4 IR 61.
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used in the  1983 Bill case) and King v M in ister fo r  the Environm ent (No  2/^® cases 

below I return to  this criticism.

Draper V Attorney General (1984)

In D raper v A ttorney G e n e ra f ‘̂ ° the  plaintiff was a M ultip le  Sclerosis sufferer and 

to  leave her house to  attend a polling centre to  vote would cause her significant 

pain. She had a constitutional right to  vote in Dail elections but she could not 

exercise it. She contended th a t the State was constitutionally obligated to  

provide postal voting fo r her. At the tim e, postal voting was available to  the  

plaintiff for local elections and postal voting was available to  m em bers of the  

Defence forces and the Garda Siochana for Dail elections. She impugned the  

provisions of the Electoral Acts 1923, 1960, and 1963. There was not a particular 

provision she could condem n. Her com plaint was th a t there  was an 

unconstitutional omission in the legislative scheme. She faced the  Somjee v 

M inister fo r  Justice^^^ hurdl\e in tha t the  scheme she im pugned, if struck down, 

would leave her in no better position and would leave others worse off. The 

holding in Somjee indicates tha t in such circumstances a plaintiff lacks standing 

to bring her case. M cM ahon J in the  High Court explained how this case differed  

from  Somjee: in contrast to  Somjee  there  would be a continuing constitutional 

obligation on the Oireachtas to  legislate to  put in place a scheme to  regulate  

elections for Dail Eireann in accordance w ith the requirem ents of Article 16 of 

the  Constitution.

Both the High Court and the Supreme Court referred to  the Report of the Joint 

Com m ittee of the  Dail and Seanad on electoral l a w , w h i c h  considered the  

availability of postal voting and recom m ended providing postal votes to  Gardaf in 

addition to  m em ber of the  defence forces. The Com m ittee made remarks about 

the need for caution in extending postal voting, noting th a t it was more 

susceptible to  electoral abuses than the standard m ethod of presenting at polling

[2007] 1 IR 296.
[1984] IR 277.
[1981] ILRM 324.
PR 6363 published in 1962.
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stations in person to  vote. The Supreme Court observed tha t it was not clear 

w/hether the issue o f postal voting in Dail elections for voters w ith  disabilities was 

considered by the C om m ittee/'*^

D raper is a case w here  it seems the  Oireachtas was failing to  come up w ith  the  

provisions it should have for certain voters. The High and Supreme Courts' 

approach was deferential. That the legislation enjoyed the presum ption of 

constitutionality was repeated and it seems all th a t was needed in order for the  

courts to  be satisfied th a t the unavailability of postal voting to  the  p laintiff was 

not unconstitutional was some sort of reason why it w ould be unavailable. Two  

reasons w ere  m entioned: first, a hint at a flood gates argum ent -  if provision was 

made for postal voting for voters w ith disabilities then it should be m ade for 

those who are tem porarily  away from  th e ir residence and so on. This was joined, 

second, w ith  adopting assumptions tha t postal voting is m ore vulnerable to  

abuse and m anipulation than conventional voting in person. M cM ahon  J in the  

High Court said:

"The Court cannot strike down legislation as unconstitutional on the  

grounds th a t appropriate provisions to  enable a constitutional right to  be 

exercised have been om itted , unless it is m anifest th a t the omission is 

one which cannot be justified.

"Justification" suggests som ething persuasive or com pelling. In fact w hat the  

court dem anded o f the  legislative scheme was m ere rationality, in th a t there  

w ere reasons available to  be articulated w hy the Oireachtas would not w an t to  

extend postal voting in the  m anner sought. The reasons, m entioned above, w ere  

channelled from  the Report of the Com m ittee on Electoral Law: fear of abuse risk 

w ith  postal votes and fea r that there  would logically be required m ore extensions 

of postal voting. A significant background fact was th a t postal voting had been 

m ade available at the  tim e for voters w ith  disabilities fo r local elections - so the

[1984] IR 277, at 288. 
[1984] IR 277 , at 285.



174

Oireachtas had decided this should happen and can happen. Either the  

Oireachtas had simply not got around to  providing postal voting fo r voters w/ith 

disabilities in Dail elections or it did a not possess an entirely persuasive 

justification fo r not extending postal voting to  voters with disabilities. This 

w ould-be justification was the  risk of electoral abuses tha t arises from  postal 

voting: this risk might be acceptable to  run for local elections, but w ould not be 

acceptable for the  more im portant Dail e l e c t i o n s . T h i s  is not entirely  

persuasive, however, because the greater im portance of the Dail elections would  

suggest a parallel higher im portance in making the Dail voting right exercisable.

O ther aspects to  consider in assessing Draper are the  consequences of finding for 

the plaintiff. There are cost implications to  the  national exchequer for 

im plem enting postal voting. This does not seem to have been relevant in 

anything like the way it would becom e in cases such as TD v M in iste r fo r  

Education . M o r e  im portantly  there  is the  question of w hat would becom e of 

the existing electoral law given th a t some sort of broad invalidation would be 

required? This question has arisen on a num ber of occasions. It is a non-problem . 

A legislative scheme can be struck down and a replacem ent re-enacted w ithout 

any m ajor problem s arising; it does not unsettle w h at is in place in term s of the  

constitution of a current Dail as a result of the  scheme being found to  be 

unconstitutional. Finally, D raper as an equality case involves indirect 

discrimination rather than direct discrimination. Indirect discrim ination  

constitutional challenges have alm ost invariably been unsuccessful in Irish 

constitutional equality case law.^"*® In this instance, the fact th a t the  claim was in

[1984] IR 277, at 285: "Because postal voting has been granted at Local Government elections, 
it does not follow that it must be practicable also to grant it at elections for members of Dail 
Eireann where the risks of abuse are much greater."

[2001] 4 IR 259.
See Murphy v Minister fo r the Environment [2008] 3 IR 438.
in 2004 Doyle noted Redmond v Minister fo r the Environment [2001] 4 IR 61 (examined below) 

as the only successful indirect discrimination equality challenge and Re Article 26 and the Illegal 
Immigrants (Trafficking) Bill 1999 [2000] 2 IR 360 as a case where the Supreme Court 
acknowledged that indirect discrimination could potentially breach the constitutional equality 
guarantee but found no such breach in the Bill before it: Oran Doyle, Constitutional Equality Law 
(Round Hall 2004) at 80-81. The idea of indirect discrimination breaching the Constitution's
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the electoral context did not result in more robust protection of a constitutional 

equality guarantee, but it would in the subsequent electoral case of Redmond v 

Minister fo r the Environment^^^

O'Reilly v Minister for the Environment (1986)

In O'Reilly v Minister fo r the Environment^^° Murphy J in the High Court refused 

to declare unconstitutional the practice of listing electoral candidates' names in 

alphabetical order on ballot papers. The Court accepted evidence that the 

alphabetic listing did indeed tend to favour candidates whose surnames were 

closer to A in the alphabet. But the "defect," according to Murphy J, was "a 

defect or a want of care or a want of interest by the electorate"'*^^ rather than a 

defect in the system. The result of O'Reilly -  refraining from striking down the 

alphabetical ballot -  is entirely defensible from the point of view that sees 

judicial review of electoral law not as an avenue for perfecting the system but 

rather as a safeguard on the system going awry. Discrimination, such as it was, 

on the basis of the first letter of a surname does not have anything like the 

worrying history of discrimination of the basis of sex and race, for instance, and 

one's surname is not immutable. Accordingly the quite lax standard of review 

employed by Murphy J is defensible. It should be remarked however that the 

cited reason for upholding the legislation -  blaming voter laziness and not the 

ballot for the problem -  is not one that would be appropriate to generally use. It 

would be a very unsatisfactory rationale for upholding a scheme that allowed for 

minor bribing of voters on the basis that voter weakness of will is the cause of 

the warping of electoral results rather than the scheme. It would also have been 

quite problematic reasoning to employ in the context of O'Reilly had there been 

evidence of systematic taking advantage of the electoral arrangement by a 

powerful political class that the less powerful could not effectively change.

equality guarantee has not featured in the holdings of the superior courts in subsequent case 
law.

[2001] 4 IR 61.
[1986] 1 IR 143.
[1986] 1 IR 143, at 153.
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O'Malley V An Taoiseach (1989)

As o f May 1989 the scheme fo r Dail electoral constituencies as prescribed in the 

Electoral (Amendment) Act 1983 continued to  apply. In light o f the changes to  

population distribution revealed in the 1986 Census figures this scheme had 

become clearly disproportionate by reference to  the courts' previous 

in terpreta tion '’^̂  o f Article 16.2.3“'s requirem ent fo r the ratio o f Dai! members to  

population to  be the same fo r all the constituencies around the country. The 

applicants in O'Malley v An Taoiseach^^^ sought the High Court to  restrain the 

Taoiseach from  advising the President of Ireland to  dissolve the Dail, such a 

dissolution being the trigger a general election under Article 13.2.1°. It is clear 

from  the report o f the case tha t the applicants were claiming tha t the Oireachtas 

had been in breach o f its constitutional obligation under Article 16.2.4° to  revise 

the constituencies at least once every 12 years and tha t the planned general 

election ought not to  go ahead because it would be an election conducted w ith  a 

constituency scheme contrary to  the equally proportioned constituency 

requirem ent under Article 16.2.3°.

Hamilton P readily acknowledged tha t the Oireachtas had failed to  discharge its 

obligation under Article 16.2.4° and that the current constituency scheme ran 

counter to  Article 16.2.3°:

"No revision has taken place since the last census in 1986 and I am 

satisfied tha t the Oireachtas is in breach o f its constitutional obligation to  

revise the constituencies particularly when the census discloses a major 

change in the distribution o f population and the fact tha t the ratio 

between the number of members to  be elected at any tim e fo r each 

constituency and the population o f each constituency as ascertained at 

the last preceding census is not so far as is practicable to  be same 

throughout the country."

O'Donovan and Re Article 26 and the Electoral (Amendment) Bill 1961. 
[1990] ILRM 461.
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Ham ilton P, however, refused the  injunctive relief sought because:

"The constitutional duty of dissolving the Dai! is vested in the President 

and he is not ansvi^erable to  any court fo r the exercise and perform ance  

of this duty [under Article 13.8 .1°]. The constitutional duty of advising the  

President in relation to  this question is vested in the Taoiseach and in my 

opinion the Courts have no jurisdiction to  place any im pedim ent betw/een 

the President and his constitutional advisor in this im portant m atter, 

which is solely the  prerogative of the President."

A note at the end of the reported judgm ent in O 'M alley  records that Ham ilton P 

subsequently "m ade it clear th a t the judgm ent of 23 M ay was m ade in the  

context of an ex-parte application for interim  injunctive relief, tha t the  ratio of 

his judgm ent was to  refuse the plaintiffs' application on the grounds set out 

therein , and tha t any other views expressed by him w ere  strictly ob iter." Thus 

the general election of June 1989 w ent ahead on the basis of a constituency 

scheme th a t the President of the High Court had identified in his judgm ent -  

albeit in obiter dictum -  as unconstitutional.

Slattery V An Taoiseach (1992)

In Slattery v An Taoiseach^^^ the  court was asked to  grant an interlocutory  

injunction restraining the holding of the  constitutional am endm ent referendum  

on the M aastricht Treaty. The applicants' objection to  holding the referendum  

was th a t the  Treaty had been insufficiently explained to  the people of Ireland 

and the effects of Ireland ratifying this Treaty w ere  not clear. In the la tter regard 

the  plaintiffs specifically m entioned the implications of the  Treaty for Ireland's  

constitutional protection of the unborn in Article 40.3 .3°. The implication was 

tha t the  plaintiffs and others would not be able to  exercise th e ir right to  vote in 

the  referendum  if they w ere  so unsure of w h a t they  w ere  voting on. The 

plaintiffs also requested an order tha t the G overnm ent m ake available factual

[1993] 1 IR 286.
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inform ation on the Treaty and also an outline of the disadvantages and onerous 

obligations, as they put it, th a t would flow  from  ratifying the  Treaty.

The plaintiffs w ere unsuccessful in the  High Court and their appeal to  the  

Supreme Court was also unsuccessful. There was an issue in the  case about 

w h eth er the case could be heard during the courts' W h it vacation and therefore  

before the referendum  because the plaintiffs had not got in the ir application. 

Costello J in the  High Court was not satisfied tha t the plaintiffs' reasons for not 

applying in a m ore tim ely fashion w ere  com pelling and there fo re  did not give 

m ore than cursory consideration of the substantive case. The plaintiffs' 

substantive case was, how ever, given consideration in the  Supreme Court.

As to  the core question of w h eth er the  court can do w hat the p la intiff sought, 

Hederm an J said:

"The real point in this case is to  ask this Court to  prevent the  operation of 

legislative and constitutional procedures which are in train . This is 

som ething the Court has no jurisdiction to  do."''^^

He goes on to  cite Wireless Dealers Association v. The M in ister fo r  Industry & 

Commerce'^^^ as authority for this lack of jurisdiction to  intervene in the  

legislative process. In tha t case M aguire G  asserted how, outside an Article 26 

review, the court has no place in assessing the constitutionality of a Bill. Once the  

Bill is enacted the court may review  the Act and the consequence is invalidity if 

the  court finds it to  be unconstitutional. Herderm an J concluded w ith  an 

acknow ledgm ent of w hat would seem self-evident as previously appreciated by 

Barrington J in Finn v M in ister fo r  the Environment:

"A proposal to  am end the  Constitution cannot per se be unconstitutional 

and the procedure adopted for so doing cannot be unconstitutional if it

[1993] HR 286, at 299. 
Supreme Court, 14 March 1956.
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complies w ith  the requirem ents of the Constitution. Nothing in this case 

has dem onstrated any failure to  comply."'*^^

It is notew orthy th a t Hederm an J observes th a t the court has no jurisdiction to  

review a bill outside of the Article 26 procedure. This is a d ifferent claim from  

saying the m atter is non-justiciable. It is a stronger claim for the court's non

interference because the court can, by definition, never go outside its jurisdiction  

(though it may decide the boundaries of tha t jurisdiction) while it m ight well 

intervene on non-justiciable m atters in com pelling c a s e s . W h a t  is still left 

uncertain is how the  court is to  protect the  constitutional process -  it is all very  

fine saying th a t the  court will not in terfere w ith the  constitutional process but 

w hat about w here  the process is not being followed correctly? The Slattery  

judgm ent and the Wireless Dealers Association v The M in ister fo r  Industry & 

Commerce statem ents suggest the court might only do som ething a fter the  event 

as the way it deals w ith ordinary statutes th a t are unconstitutional in substance. 

Unless the President refers the Bill to  the Supreme Court under Article 26 the  

rem edy for unconstitutional legislation is fo r the court to  strike it down after it 

has been enacted and not until the challenge to  it comes to  the High Court.

As to  the  part of the plaintiff's case w here it was sought for the court to  compel 

the G overnm ent to  provide or fund public inform ation about the dem erits of the  

M aastricht Treaty, Hederm an J put it plainly, "There is no constitutional or legal 

obligation on the defendants to  provide funds for those seeking to  oppose the  

referendum."'*^® M cCarthy J said:

"W hen the relevant legislation has been passed by both houses the  

constitutional [am endm ent] process must continue. The relevant 

legislation concerning the holding of a referendum  makes no reference to  

the provision of inform ation. It may be tha t an argum ent can be advanced

[1993] 1 IR 286, at 300.
See Paul Daly, '"Political Questions' and Judicial Review in Ireland" [2008] 2 Judicial Studies 

Institute Journal 116  and chapter 6 o f this thesis.
[1993] 1 IR 286, at 299.
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tha t there  is an obligation on the  defendants to  provide inform ation  

concerning w hat may be involved in the referendum . In my view , an 

argum ent for such a requirem ent does not w arrant interference by the  

judicial organ of governm ent in this constitutional process."'’®'’

Egan J added:

"I am satisfied, however, tha t there  is no obligation on the defendants at 

this stage to  explain or a ttem p t to  explain the meaning or consequences 

of all its term s. In my opinion, it would be to ta lly  w rong if the  courts w ere  

to  intervene in a process authorised by the Constitution.

McKenna v An Taoiseach (No 1) (1992)

In the context of the same referendum  campaign as at issue in Slattery, the  

M aastricht Treaty referendum , Ms Patricia McKenna objected to  the  

G overnm ent's inform ation campaign advocating a "yes" vote. She sought to  

restrain the Governm ent continuing this advertising campaign, saying th a t her 

right to  equality in the exercise of her franchise and her right to  decide, by fair 

procedures, how to  vote w ere  infringed. Costello J rejected the  application in the  

High Court in a judgm ent tha t would come to  be reported a few  years later as 

McKenna v An Taoiseach (No  He said the Court should not adjudicate on 

questions th a t are political or non-justiciable'*®^ and continued:

"[T]he plaintiff's com plaint of misconduct by the G overnm ent is a 

com plaint of political misconduct on which this court can express no view  

and [the plaintiff] has failed to establish any constitutional im propriety in 

the exercise by the G overnm ent of the  executive pow er of governm ent in 

the conduct of the  referendum  campaign.'"’®'*

[1993] 1 IR 286, at 303.
'*“ [1993] 1 IR 286, at 303-304.

McKenna v An Taoiseach (No I j  [1995] 2 IR 1. 
[1995] 2 IR 1, at 5.
[1995] 2 IR 1, at 6. Emphasis In original.
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Notwithstanding these remarl<s Costello J did give some consideration as to 

whether the p la intiff's constitutional rights were breached in the manner she 

contended. Regarding the suggestion tha t the Government's campaign breached 

her right to  equality in exercising her vote Costello J said, "[e]ach vote cast in the 

referendum by each member o f the electorate would still be o f the same value 

— and this is not altered by the fact tha t some might be cast in a way which was 

influenced by the methods o f advocacy employed by the G o v e r n m e n t . A s  to  

the suggestion of a right to  arrive by fa ir procedures at a decision to  vote in a 

referendum, as the p la in tiff fashioned it, Costello J pointed out how this was to 

construct a constitutional right on the basis of assuming how the Government 

should or should not operate in the referendum context.'^®® He was not ready to  

countenance this as a permissible method o f constitutional construction.

Dudley V An Taoiseach (1994)

As of April 1994 a Dail seat, elected from  the Dublin South Central constituency, 

had been vacant fo r 14 months follow ing the resignation in February 1993, fo r 

health reasons, of Deputy John O'Connell, who was a Fianna Fail TD and M inister 

fo r Health at the tim e in the Fianna Fail-Labour Government. The applicant in 

Dudley i/ An Taoiseach^^^ was a registered elector in the Dublin South Central 

constituency. He sought leave fo r judicial review proceedings against the 

Taoiseach and the Government of Ireland. He sought declarations against the 

Taoiseach, the Government, and Dail Eireann tha t the continued omission or 

obstruction of the holding of a by-election to  fill the vacant seat was unlawful. 

Geoghegan J refused to  grant leave to  seek these declarations against the 

Taoiseach (because the Taoiseach was not under a personal responsibility fo r the 

m atter in question) and against Dail Eireann (because leave could not be backed 

up w ith an enforceable order because the Court cannot direct members o f Dail

[1995] 2 IR 1, at 8. 
[1995] 2 IR 1, at 9. 
[1994] 2 ILRM 321.
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Eireann to vote in a particular way or on a particular motion). Leave to bring 

proceedings against the Government was granted because:

"As Dail Eireann cannot move of its own motion, I think that there must 

be an arguable case at least that the government of Ireland has a 

constitutional obligation to set down and support motions for the issue of 

a w rit for the holding of a by-election after a reasonable time has elapsed 

from the vacancy arising and that there is also an arguable case that the 

government is constitutionally obliged not to impede or oppose such a 

motion after a reasonable time has elapsed except in the context of 

substituting its own motion. As a minister can be judicially reviewed in 

the exercise of his powers and functions, there must, I think, be an 

arguable case that the government can be judicially reviewed in the 

circumstances of this particular case."''^®

No substantive assessment of these questions by the High Court followed; the 

by-election for the vacant seat took place a few months later and was filled by 

Eric Byrne, then Democratic Left TD, on 9 June 1994. The two questions at the 

heart of the Dudley case were a substantive constitutional law question whether 

there was a constitutional requirement that Dail vacancies be filled within any 

particular timeframe and a justiciability question whether the Court can declare a 

breach, and compel the fulfilling, of such an obligation. These questions received 

detailed treatment in late 2010 in the case of Doherty v Ireland.^^^

Re Article 26 and the Regulation of Information (Services Outside the State for 

Termination of Pregnancies) Bill 1995 (1995).

The Abortion Information Case^^° concerned the constitutionality of a Bill to 

regulate the provision of information to pregnant women about abortion

[1994] 2 ILRM 321.
[2010] IEHC369.
Re Article 26 and the Regulation of Information (Services Outside the State for Termination of 

Pregnancies) Bill 1995 [1995] 1 IR 1.
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services outside of I r e l a n d . S i n c e  the Irish Constitution expressly protects the  

life of the "unborn" this Bill would be unconstitutional w ere it not for a 

qualification on the  right to  life of the  unborn inserted into the Constitution in 

1992 (the Annendment). The 14^  ̂ Am endm ent provided th a t the right of the  

unborn would not be taken to  restrict freedom  to  make available, under legal 

regulation, inform ation about services lawfully obtainable abroad. The 14*^ 

am endm ent apparently gave the  constitutional green light to  the  Abortion  

In form ation Bill. But it was claimed th a t the Bill was unconstitutional because the  

14**̂  am endm ent itself was not a valid part of the Constitution for the reason that 

it inserted into the  Constitution a provision contrary to  natural law. The 14^  ̂

A m endm ent was contrary to natural law, so the natural law argum ent ran, 

because it a llowed for a regime th a t would positively fail to  protect and vindicate  

the  right to  life of the unborn. The numerous textual references in the  

Constitution to  natural law w ere cited in support of this c l a i m . A d d i t i o n a l  

support for this claim was found in superior court decisions suggesting that 

natural law was a source of law in Ireland.

In reply to  this argum ent the A ttorney General pointed out th a t the  14*'  ̂

A m endm ent had been inserted into the Constitution in the constitutionally  

prescribed w ay and was, therefore , as valid as any o ther part of the Constitution. 

This popular sovereignty argum ent stated th a t there  was no lim it on w hat "the  

people" can choose to  have in the Constitution.^^'* The support for this claim was 

the  tex t of the Constitution, specifically the provision setting out the am endm ent 

procedure, which seems to  place no restriction on the content of am endm ents. 

Further support for this popular sovereignty argum ent was found in previous 

judicial pronouncem ents to  the effect th a t "the people" can change the  

Constitution to  w hatever they  wish.'’^̂

Abortion is illegal in Ireland save where necessary to preserve the life of the pregnant woman. 
Articles 6, 34 s 5, 40, 41, and 43 of the Irish Constitution.
For example, McGee v Attorney General [1974] IR 284; Northants CC v ABF [1982] ILRIVl 164. 
The/4bort/on Information Case, [1995] 1 IR 1 at 16.
The State (Burke) v Lennon [1940] IR 136; Slattery v An Taoiseach [1993] 1 IR 286; Finn v 

Attorney General [1983] IR 154.
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The Supreme Court rejected the natural law argum ent and concluded tha t the  

Bill was constitutional, stating:

"The courts, as they w ere  and are bound to, recognised the  Constitution as 

the fundam ental law of the State to  which the organs of the  State w ere  

subject and at no stage recognised the provisions o f the natural law as 

superior to  the  Constitution. The people w ere  entitled  to  am end the  

Constitution in accordance w ith the  provisions of Article 46 of the  

Constitution and the Constitution as so am ended by the  fourteenth  

am endm ent is the fundam ental and supreme law o f the State representing  

as it does the will of the  people."'*^®

There are well made critiques of this judgm ent. Gerry W hyte , am ong others, 

pointed out the sheer inaccuracy of claiming, as the Suprem e Court seemed to  

do, tha t the courts had never countenanced an extra-textual natural iaw.'*^^ Oran 

Doyle used the case to  highlight circularity in legal argumentation.''^® And while  

Doyle's purpose was prim arily to  explore various jurisprudential theories' 

accounting for this feature of legal argum entation his com m ents can be used in 

making a critique of the persuasiveness o f Supreme Court judgm ent -  and indeed 

the unsuccessful argum ents advanced by counsel assigned to  make the  natural 

law argum ent against the impugned statute in the case. The argum ents are not 

persuasive because they are circular. The argum ents are circular because they  

rely on positive law (constitutional tex t and case law) in arguing for an ultim ate  

source of legal validity. That is, the argum ents presuppose the  validity of positive 

law when arguing for w here th a t positive law's validity comes from . The 

argum ents view ed as such are question-begging. If the source of validity fo r all 

Irish law is in contention then the  use of some of th a t law in arguing fo r a 

particular source is begging the question because it assumes the conclusion it is 

trying to  establish.

[1995] H R  1, at 43.
Gerry Whyte, "Natural Law and the Constitution" (1997) 45 Doctrine and Life 481. 
Doyle, 'Legal Validity: Reflections on the Irish Constitution' [2003] DUU 56, at 66-67.
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A response to  this charge of circularity is to  say that the argum ent in the Abortion  

Inform ation Case proceeded on the assunnption tha t Irish law is valid -  how could 

it be otherwise? -  and all tha t was in dispute was which source, natural law or 

popular sovereignty, u ltim ately supplied this validity. This response will not 

succeed in deflecting the  charge of circularity because the  particular laws relied  

upon suggest one particular ultim ate source of validity. For exam ple, the  natural 

law argum ent relies on the constitutional text declaring "im prescriptible" and 

"inalienable" rights. This argum ent relies on the  premise th a t describing rights in 

these term s shows tha t popular will cannot abolish them . This piece of 

constitutional text w ill be valid and effective just in case natural law really is the  

ultim ate source of validity. For if popular sovereignty, not natural law, was the  

ultim ate source then the  claim to  have imprescriptible rights would, at the very  

least, be an exaggerated claim if not unintelligible or invalid. The same goes for 

the popular sovereignty argum ent. The particular laws (constitutional tex t and 

judicial dicta) on which the argum ent is based push through the argum ent's  

conclusion if, and only if, popular sovereignty is the u ltim ate source of legal 

validity.

It is not clear, how ever, how the Abortion Inform ation Case could have been 

decided by the Court w hile  at all tim es purporting to  give a legal pre-determ ined  

answer w ithout engaging in circular reasoning. The way out of the circle would  

have been to  acknowledge that the resolution of the case cannot turn purely on 

existing law, th a t the  case is a judgm ent call on m atters of political m orality at 

the  apex of the constitution, invoking argum ents of constitutional design. 

There are reasons w hy a court would not make its judgm ent in such candid term s  

acknowledging tha t w hat answers the  question in the Abortion Inform ation Case 

is simply the fact of which way the Court goes w ith its decision, albeit a decision

For exam ple, Diarm uid Ross Phelan's argum ent tha t points out the moral m erits o f natural law  

theory being used in constitutional adjudication and pointing out th a t the  Constitution, as 

evident from  its text, recognises the application or natural law ra ther than provides for it or 

incorporates it. D iarm uid Rossa Phelan, "Natural Law and Popular Sovereignty— The Irish Legal 
O rder" (1997) 86 Studies 215.
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on the balance of reasons relating to  the m erits and dem erits o f e ither 

untram m elled popular sovereignty (meaning, in this instance, no limits on the  

content of am endm ents) or natural law as an u ltim ate check. But this is moral 

argum entation and moral reasoning; it is not applying law. It m ight be perceived  

th a t it would be unsettling for im portant Suprem e Court decisions to  be 

presented not as decisions bound in law but rather reflecting a choice by 

individual judges of the day. It suggests the law is not ruling but rather th a t the  

human judges are. The im portant settling effect of the  Court's judgm ent is 

there fo re  underm ined.

In the Abortion Inform ation Case the Supreme Court, just because it declined to  

assert a pow er to  review constitutional am endm ents for com patibility  w ith  

natural law, does not mean tha t the Court declined to  exercise pow er at just 

about the  highest level of the  constitutional structure. The Abortion Inform ation  

Case is a stark exam ple of how the Court cannot but determ ine questions at the  

apex of the legal system. W hat counts in measuring the success of the  Abortion  

In form ation Case is, echoing Hart, s u c c e s s . I t  was always possible th a t there  

might have been more of a backlash than there  was against the decision.'*®^ 

Perhaps if the decision had gone the other w ay the  backlash would have been 

m ore substantial. It always remains to  be seen how a Supreme Court decision of 

such m om ent is received. W h at is constitutional and w hat is not -  and which 

w ould-be constitutional text actually is the Constitution and which is not -  turns

H art The Concept o f Law, at 149: "The tru th  may be that, w hen  courts settle  previously 

unenvisioned questions concerning the  most fundam ental constitutional rules, they  get the ir 

authority  to  decide them  accepted a fte r the questions have arisen and the decision has been  

given. Here all th a t succeeds is success...[I]t will often in retrospect be said, and m ay genuinely  

appear, th a t there  always was an 'inherent' pow er in the  courts to  do w h a t they  have done. Yet 
this may be a pious fiction, if the only evidence for it is the success of w h a t has been done...H ere  

the  pow er acquires authority  ex post facto from  success...The s ta tem en t tha t the  court always 

had an inheren t pow er to  rule in this w ay w ould surely only be a w ay o f making the situation look 

m ore tidy than it really is."
There was highly critical academ ic com m entary at the tim e , including Adrian Tw om ey, "The 

Death o f Natural Law" (1995) 13 Irish Law Times 270  and Gerry W hyte , "N atural Law and the  

Constitution" (1996) 14 Irish Law Tim es 8.
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on efficacy, as Fredericl< Schauer points o u t . E f f i c a c y  means the actual 

achievement by the would-be constitutional text in getting accepted by legal 

officials as authoritative and by the population generally. We should note a 

qualification on the claim that judges get to  decide the highest norms in the 

constitutional order w ith  the observation tha t it is always a contingent m atter 

whether what is done w ill be accepted. A judicial decision w ill not be robust 

against a popular revolt. And it w ill become a political reality only insofar as it is 

accepted. It would be misleading to  say tha t the above observations lead to  a 

conclusion tha t judges have unbounded political power. They do have immense 

scope fo r influencing and shaping the structures and distribution of political 

power -  they are in an excellent position to  do so'*®̂  -  but there is only so much 

they will get away w ith, so to  speak.

McKenna vAn Taoiseach (No 2) (1995)

McKenna v An Taoiseach (No involved much the same substantive question 

as IVIcKenna v Taoiseach (No 1), though it was in the context o f the Divorce 

referendum of 1995 tha t the second case arose. At issue was the Government's 

actions in advocating a "yes" vote in a constitutional amendment referendum. 

Different factual circumstances fo r the second case included tha t the 

Government's campaign had stepped up in terms of funding involved (£500,000 

had been voted by the Dai! fo r use in the campaign). Two main issues arose in 

the r\/lcKenna cases: whether the court could adjudicate on the claim (the 

justiciability issue), and whether the claim was correct (the substantive issue).

Keane J in the High Court in Mc/Cenno (No 2) determined the case as Costello J 

had in McKenna (No 1) in 1992, refusing to  adjudicate on the constitu tionality of

Frederick Schauer "Amending the Presuppositions of a Constitution" in S Levinson ed, 
Responding to Imperfection: The Theory and Practice o f Constitutional Amendment (Princeton 
1995), at 153.
'*®^This applies also in respect of courts in legal systems without strong form judicial review. In 
Jackson v Attorney General [2005] UKHL 56 the Divisional Court, the Court of Appeal and the 
House of Lords effectively pronounced on the legal validity of the Hunting Act 2004. Jackson 
makes apparent features of the unwritten British Constitution that Parliament is not free to 
transcend, that the courts can control.

McKenna v An Taoiseach (No 2) [1995] 2 IR 10.
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the G overnm ent's prom otion of the  am endm ent proposal because to  do so 

would be to  adjudicate on political m atters, not legal ones. Ms McKenna's appeal 

to  the Suprem e Court w/as successful. By a four-one m ajority, the Court assumed 

the case was justiciable and declared the  G overnm ent's spending on "yes" vote  

advertising unconstitutional. N either the Constitution nor legislation specifically 

referred to  a role for the  G overnm ent in advocating a particular result in a 

referendum . Yet neither was there  any express prohibition. The precise basis for 

the decision in McKenna (No 2) is som ew hat difficult to  pinpoint because the  

four m ajority judges in the Supreme Court m ention d iffe rent reasons for their 

conclusion th a t the G overnm ent had interfered w ith  the  referendum  process so 

as to  breach the Constitution. Nevertheless, we can classify the  substantive bases 

for the M cKenna  ruling as argum ents from  equality, from  free  speech, and from  

fair procedures.

Equality

Hamilton CJ, O 'Flaherty, Blayney, and Denham JJ stated th a t the Governm ent's  

partisan spending on advertising in the  lead up to  a referendum  infringed 

equality. Ham ilton CJ stated, w ithout elaboration, th a t the Governm ent's  

practice "infringe[d] the concept of equality."'*®^ O 'Flaherty J said th a t the  

Governm ent's practice "breache[dj the  equality rights of the citizen enshrined in 

the Constitution as well as having the effect of putting the  voting rights of one 

class of citizen (those in favour of the change) above those of another class of 

citizen (those a g a i n s t ) . T h e r e  was no explanation or illustration of this w ay of 

breaching equality rights other than by saying th a t public money spent on 

favouring one side of a referendum  is ("bordering on") self-evidently  

impermissible in a d e m o c r a c y . B l a y n e y  J was prim arily concerned w ith arguing  

tha t the Governm ent's actions breached fair procedures, and although in his 

account he im plied that equality was breached -  "[t]he  G overnm ent has not held 

the scales equally betw een those w ho support and those w ho oppose the

[1995] 2 IR 10, at 42. 
[1995] 2 IR 10, at 43. 

'“^[1995]2IR10, at 43.
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am endm ent. It has throw n its w eight behind those w ho support it'"^®®- it is the  

equality implicit in fa ir procedures rather than a distinct political equality  

protection in the Constitution. Denham J addressed the right to  equality more  

explicitly than any o ther judge in McKenna (No 2). She cited Article 40.1  as 

indicating th a t people must be treated  equally and stated:

"To fund one side of a campaign in a referendum  so as to  enable media 

coverage and com munications to  prom ote a specific outcom e, is to  trea t 

unequally those who believe to  the  contrary w h eth er they be a m ajority  

or a m inority. For the  G overnm ent to  fund one side of a campaign is to  

trea t unequally those citizens who hold the opposite view. It is irrelevant 

w hat view the  Governm ent takes. To fund one side in a national 

referendum  campaign, even if only to  partially so fund, is to  breach the  

spirit of equality."'*®®

On this "spirit of equality" she cited O'Donovan v A ttorney G eneraf^°  and stated:

"The spirit and concept of equality  applies to  the process of a 

referendum . There is a right to  equal trea tm en t in the  political process. It 

is a breach of the  concept and spirit o f the constitutional right to  equality  

for the  G overnm ent to  spend public monies in funding a campaign to  

advocate a specific result in a referendum."''®^

W as M cKenna (No 2) a case about unequal voting rights? O 'Flaherty J suggested 

th a t voting rights had been infringed. The problem  w ith  O 'Flaherty J's claim is 

th a t voting rights, as understood in Irish constitutional law -  right to  cast a vote, 

right to  secrecy of ballot -  remain unchanged by the Governm ent spending in 

this instance. O 'Flaherty J's statem ent is accurate only if "voting rights" is taken  

to  include a right against publicly funded advocacy of a voting preference

[1995] 2 IR 10, at 50.
[1995] 2 IR 10, at 52.
[1961] IR 114.
McKenna v An Taoiseach (No 2) [1995] 2 IR 10, at 53.
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contrary to  one's own, in which case the  judge's claim is based on a circular 

argum ent. The judge's argum ent would be circular because it adopts an 

understanding or conception of voting rights so defined as to  already contain the  

conclusion th a t the impugned practice in M cKenna  breaches these voting rights.

The "spirit of equality" is a difficult notion to  pin down. In the context th a t  

Denham J uses it, it is an argum ent th a t proves too  much. If Denham J's 

argum ent is correct, then there  is widespread and repeated breach of (the spirit 

of) equality in political life in Ireland and other dem ocracies. For, in the absence 

of unanim ity, some persons always get treated  unequally in the  dem ocratic  

process in the  sense tha t they will be the losers of dem ocratic contests. That a 

referendum  on a particular constitutional am endm ent proposal is being held in 

the first place treats unequally those w ho oppose the am endm ent vis-a-vis those  

in favour of it because the passing of the  Bill proposing the constitutional 

am endm ent is a significant step tow ards am endm ent. O 'Flaherty J stated th a t  

"[t]he public purse must not be expended to  espouse a point of v iew  which may  

be anathem a to  certain citizens who, of necessity, have contributed to  it.'"*®  ̂

Again, this proves too  much. The implications of O 'Flaherty J's s tatem ent is th a t  

much existing governm ent practice, post-McKenna  as w ell as pre-M cKenna, is 

unconstitutional since his statem ent means the G overnm ent and Oireachtas, qua  

organs of governm ent, cannot do anything tha t costs m oney and has an overtly  

expressive quality which certain citizens strongly dislike. As has been pointed out, 

it is simply untenable, as the M cKenna (No 2) judgm ents seem to imply, tha t the  

Constitution protects equality of ideas as well as equality of persons."*^^

Denham J quoted Budd J in O'Donovan v A ttorney General^^^ w here  Budd J 

stated:

[1995] 2 IR 10, at 43
Barrington J in dissent in Coughlan v Broadcasting Complaints Commission [2000] 3 IR 1, a t 45. 

See Gavin Barrett, "Building a Swiss Chalet In an Irish Legal Landscape? Referendum s on 

European Union Treaties in Ireland and the Im pact o f Suprem e Court Jurisprudence" (2009) 5 

European Constitutional Law Review 32, at 51 -52 , quoting Barrington J.
"‘̂ '■[1961] IR 114.
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"Article 40, s. 1 provides tha t all citizens shall, as human persons, be held 

equal before the  law. . . .  A 'dem ocratic state' is one w here  governm ent 

by the People prevails. In m odern usage of the words I believe it to  be 

correct to  say a 'dem ocratic state' denotes one in which all citizens have 

equal political rights. That the words should be given such a m eaning in 

our Constitution seems to be supported by the  other tw o  Articles I have 

referred to  as to  the restriction of voting pow er to  one vote per person 

and the equality of all before the  law . .  . There are thus contained in the  

Constitution other Articles the spirit o f which dem ands equality of voting  

pow er and representation. The Articles I have just referred to  adm ittedly  

have [no]'*®  ̂ reference to  equality of voting power, but are relevant in 

construing sub-clause 2.3 of Article 16 to  this extent, tha t if it be 

established, as I believe it is, tha t the spirit and in tendm ent of these other 

Articles is th a t the notion of equality in political m atters is to  be 

m aintained, it would be illogical to  find a d ifferent and inconsistent 

principle adum brated elsewhere in the  Constitution."'*^®

This passage of Budd J is obiter. As noted above, the O'Donovan  case was a 

straightforward application o f Articles 16.2 .3° and 16.2.4°. This passage in 

O'Donovan  recognises the  rather uncontroversial idea tha t, given the  

Constitution's com m itm ent to  democracy and its guarantee of equality, equality  

in political m atters is to  be m aintained. The central holding in O'Donovan  could 

plausibly be used as authority  for an equal voting pow er requirem ent, but not as 

authority  for the identification of the G overnm ent's partisan spending as 

unconstitutional. As Costello J said in McKenna (No 1) when implicitly addressing 

the  (lack of) relevance of the ratio  of O'Donovan:

"Each vote cast in the  referendum  by each m em ber of the electorate  

would still be of the same value — and this is not altered by the  fact that

"No" is missing in the reported judgment. 
''®®[1961] IR 114, at 137.
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some might be cast in a way which was influenced by the m ethods of 

advocacy em ployed by the Governm ent.

O biter dictum  in O'Donovan  can, however, be seen as paving the w ay for the  

justiciability o f issues such as in McKenna  and indeed the scope for the  Court to  

engage in structural reasoning about dem ocratic processes. But O'Donovan  does 

not explain why the impugned action in McKenna  can be called a breach of 

equality in the  political process in Irish constitutional law.

Free speech 

Denham  J stated that:

"The freedom  to  express opinions incorporates the corollary right tha t in 

the dem ocratic process of free elections, public funds should not be used 

to  fund one side of an electoral process, w h eth er it be a referendum  or a 

general election, to  the  detrim ent of the other side of the argument."'*®®

This presupposes an understanding of the free  speech protection in the  

Constitution as a protection for the citizen against the  State. The words of Article 

4 0 .6 .l° . i  -  "the right of citizens to  express freely the ir convictions and opinions" 

(emphasis added) -  cohere w ith this presupposition. This understanding is 

needed to explain how  freedom  to  express opinions can mean th a t the  

suppression of one exam ple of expression of opinion is w arranted  and w hy the  

use o f public funds in particular is a problem . The quote above represents the  

to ta lity  of Denham  J's articulation of how the Governm ent's one-sided spending 

breached the constitutional right to  freedom  of expression. A com prehensive  

argum ent could be constructed to  justify, as a m atter of political philosophy, the  

position Denham J asserts. But it would rely on free-standing evaluations of the

 ̂ [1995] 2 IR 1, at 8.
McKenna V An Taoiseach (No 2) [1995] 2 IR 10, at 53.
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nature of free  expression in a democracy; it could not be based on legal authority  

in Irish constitutional law because such does not exist.

Fair procedures

Ham ilton CJ stated tha t in the referendum  process regard must be had for "the  

adoption of fa ir p r o c e d u r e s . B l a y n e y  J elaborated on this notion of fair 

procedures in the referendum  process and gave some basis for its invocation. He 

said that in the absence of constitutional or legislative guidance on how the  

executive is to  conduct a constitutional referendum , "constitutional justice 

requires tha t the  executive should act fairly in discharging it, not favouring any 

section of the People at the  expense of any o ther s e c t i o n . B l a y n e y  J cited 

Glover v BLN Ltd^°^ w here  Walsh J, in saying fa ir procedures are required in a 

particular context, did not source the requirem ent in a specific provision of the  

Constitution but rather said th a t fair procedures are required by "public policy 

and the dictates of constitutional j u s t i c e . B l a y n e y  J noted the  profound  

im portance of the constitutional referendum  and asked, rhetorically, "[cjan it be 

doubted tha t the  requirem ent th a t the  am endm ent be subm itted to  the decision 

of the People should be construed as providing for fa ir procedures?"^°'‘ As to  

w hat is in accordance w ith fair procedures, Blayney J said people need to  be 

treated  equally and the Governm ent had done the  opposite of this w hen it threw  

its w eight behind those w ho supported the Divorce am endm ent.

A thin conception of fairness has little norm ative force. Deciding things by coin 

toss can satisfy a thin fairness requirem ent. A fair procedure in this sense in the  

run up to  a referendum  would have been to  apportion public m oney by a lottery  

system to those interested in campaigning fo r a particular result. That may not 

have been the right thing to  do, all things considered, but it would have been a

Colgan v IRTC [2000] 2 IR 490  is a pertinent case. The High Court upheld the constitutionality  

of a statutory ban on political advertising on radio and television.
[1995] 2 IR 10, at 42.
[1995] 2 IR 10, at 49.
[1973] IR 338 .
[1973] IR 3 3 8 , a t 425 .
[1995] 2 IR 10, at 50.
[1995] 2 IR 10, at 50.
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fair thing to  do. W ith  a thicker conception o f fairness -  which w e m ight refer to  

as natural justice or constitutional justice -  there  arises an indeterm inacy  

problem . Blayney J's use of "constitutional justice" in McKenna (No 2) to  base a 

requirem ent for fair procedures in a referendum , which in turn require equal 

trea tm en t as betw een opposing sides in a referendum , deserves scrutiny. The 

judge has used it to  say th a t the G overnm ent had done something„impermissible 

in the absence o f any law specifying it as impermissible. It may be 

incontrovertible th a t fa ir procedures are required in a general sense; the real 

question is w hat they are in a particular context. Blayney J did not cite, and could 

not have cited, authority  showing the G overnm ent's conduct to  have been 

contrary to  fair procedures nor did he provide an argum ent why his answer must 

be so. However, in identifying a lack of fairness as the  basic com plaint in the  

McKenna  cases, Blayney J came closest of the Supreme Court judges to  

articulating the most plausible justification fo r the Court's ruling, which I explore  

in Chapter 5, and which relates to  notions o f the inappropriateness of voter 

m anipulation in a dem ocracy.

The ratio  o /M cK enn a  (No 2)

In an e ffort to  articulate w hy the G overnm ent's spending was unconstitutional in 

the absence of textual authority, the Court came up w ith high-sounding 

principles -  equality and fair procedures in th e  political process -  th a t potentially  

have far-reaching implications. Yet the m ajority  judges w ere also evidently keen 

to  lim it the im port o f th e ir judgm ents. O 'Flaherty J said tha t the decision did not 

prevent a G overnm ent m inister using state transport to  travel in order to  

prom ote a "yes" vote  in a constitutional r e f e r e n d u m . T a k i n g  the  judges'

O 'Flaherty J, [1995] 2 IR 10, at 46, speaks of m inisterial use o f state transport "in relation to  

the referendum ." At 42 the  same judge said "I hold th a t the G overnm ent is clearly entitled  to  

spend m oney in providing inform ation  to  the public on the  im plications of the  Constitutional 
am endm ent. Further the  G overnm ent, as such, is entitled  to  campaign for the  change and the  

individual m em bers of the  G overnm ent are entitled  e ith e r in th e ir personal, party  or m inisterial 
capacities to  advocate the  proposed change." The vagueness o f "in relation to  the  referendum "  

masks m om entarily  the fact th a t this must include the  unqualified advocacy of a "yes" vote, 
which in turn masks the contradiction in saying public m oney must not be spent on advertising a 

"yes" vote  only w hile a t the  sam e tim e saying a m inister can utilize a public resource to  advocate  

a "yes" vote only.
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articulations of their holding in McKenna (No 2) at face value, it is difficult to see 

a nnaterial difference between spending public money on advertising, on the one 

hand, and using a public resource such as a Minister's car, on the other.^°^The 

rule in McKenna (No 2) as suggested by the judges -  that public funds cannot be 

used to promote one side and not the other in a referendum -  catches both 

s c e n a r i o s . T h e  limitations are pragmatic, not logical.^”®

Hanafin v Minister fo r the Environment (1995)

The McKenna majority judgments did not explicitly suggest that the 

Government's advertising was unconstitutional for the reason that such 

advertising did, or would, actually distort the result of a referendum. The 

McKenna majority were concerned with preserving the integrity of the process of 

the referendum rather than pursing an ideal of achieving a true measure of the 

will of the people.^^° Nonetheless, there was much mention of the importance of 

the referendum and of how, quoting^^^ and echoing Walsh J in Crotty v An 

Taoiseach, i n  the end the people are the guardians of the Constitution.

O'Flaherty J makes further unconvincing distinctions in Hanafin, saying that the Government's 
hiring of private pollsters and use of civil servants to assist in its efforts to achieve a "yes" vote 
did not breach the McKenna rule. Hanafin v Minster fo r the Environment [1996] 2 IR 321, at 433.

Just as in Kelly v Minister fo r the Environment [2002] 4 IR 191 the High and Supreme Courts 
recognised that the use of resources available to TDs such as free post and phone calls was of 
value to TDs and could not coherently be said to be different than, say, a poster campaign for the 
purposes of calculating election campaign expenditure.

In Kelly V Minister fo r the Environment [2002] 4 IR 191 an apparent breach of the McKenna 
ruling was revealed. This apparent breach was the use of pre-paid envelopes and phone calls -  all 
paid for by public funds -  by Dail Deputies for the purpose of getting re-elected. However, the 
applicant did not impugn the use of these facilities per se and the judgments do not seek to 
identify such use, of itself, as contrary to the McKenna ruling. Common to the practices that the 
judges tell us -  or at least imply -  to be beyond the reach of the McKenna ruling is that they 
would be very difficult matters for the courts to adjudicate on. One can easily see great 
difficulties posed to the administration of the Executive and the Oireachtas if the generally 
available resources must be declined for all activity that serves, in any part, re-election or 
referendum result purposes. O'Flaherty J articulated, albeit in exaggerated language, a common 
view in stating " it would be invidious for the judiciary to attempt to police the relationship that 
will exist between members of the Government and the civil servants." Hanafin v Minster fo r the 
Environment [1996] 2 IR 321, at 433.

Coughlan v Broadcasting Complaints Commission [2000] 3 IR 1 also confirms the idea. There 
was no suggestion that 45.2 minutes of uncontested "yes" vote broadcast versus 10 minutes "no" 
vote could jeopardise the referendum result.

[1995] 2 IR 10, at 41-42 and 51-52.
[1987] IR713.
[1995] 2 IR 10, at 42 and 54.
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Hanafin i/ Minister fo r  the Enviroriment^^^ can be seen as confirming the idea that 

the Court's problem with the Government's advertising in the lead up to the 

Divorce referendum did not lie chiefly in its potential to actually illegitimately 

alter the result. This is because the various judgments in Hanafin -  three 

judgments in the Divisional High Court and five in the Supreme Court -  all 

instantiate two positions with the apparent understanding that the two positions 

are compatible with each other. These two positions are, one, that acceptance 

that there was four weeks of publicly funded advertising ceasing one week prior 

to the Divorce referendum poll that was an unconstitutional interference in the 

referendum process (what McKenna No 2 held) and, two, the Court's position, 

after the referendum poll, having been petitioned, refusing to acknowledge that 

the result of the referendum was materially affected by the publicly funded 

advertising. These two statements are, respectively, the central holdings in 

McKenna (No 2) and Hanafin. The Hanafin decision was delivered without 

expressing a need to qualify the McKenna decision. There was some elaboration 

in Hanafin on the parameters of the McKenna ruling, but nothing that in any way 

derogates from the findings in McKenna.

Dicta in Hanafin suggests an aversion on the part of the Court to alter a 

referendum result and this aversion seems at odds with the Referendum Act's 

framework for questioning a referendum result. At times the judges seem to  

respond as if they have been asked to overturn the will of the people, yet the 

point of the legislation allowing for such a petition, as was brought in Hanafin, is 

presumably to ensure the will of the people has been properly ascertained. 

These dicta can be seen as isolated, however, as there is contrasting dicta that 

characterises -  or impliedly characterises -  a petition such as in Hanafin as

“ '‘ [1996] 2 IR 321 .
[1996] 2 IR 321, at 429 , per Ham ilton □ :  "The rem edy sought therein  is not a rem edy against 

the G overnm ent, w ho com m itted  the  breach of the  Constitution, but a rem edy which seel<s to  

override and reverse the sovereign will of the  people as expressed in the  provisional referendum  

certificate containing the  record of votes cast at the  referendum ." O 'F laherty J's com m ents to  the  

effect that, given the presum ption of constitutionality o f legislation, and the respect owed to  the  

elected branches of governm ent, the people's decision at referendum  is entitled  to  great respect 
and as such the court cannot overturn it seems to betray a m isunderstanding. [1996] 2 IR 321 , at 
436.
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seeking to ensure the people's will was properly ascertained rather than to 

overturn it.̂ ®̂

In the Hanafin judgments there may be discerned an implicit scepticism about 

the will of the people.^^^ This scepticism may be on one or both of two levels. At 

one level there is the problem of having no objective method for (1) determining 

whether a particular referendum poll result managed to capture the preference 

of voters at a particular time and (2) assessing whether any distance between the 

poll result and the preference of voters is due to a particular factor. There are 

doubts about the reliability of opinion polls and other supposed sources of 

information about what voters' preferences were at different times. And even if 

there were reliable opinion polls, there would remain the task of isolating the 

influence of a particular advertising campaign among a large number of factors -  

other advertising, debates on radio and television and so on -  that potentially 

influenced a voter's d e c i s i o n . A  number of judges in Hanafin displayed this

[1995] 2 IR 321, at 348, per Murphy J: "As I see it — and I do not understand the petitioner to 
question the proposition — the will o f the people properly ascertained is indeed sovereign and 
not subject to review by the courts set up under the Constitution. The issue in the present case is 
w hether indeed the will of the people was "properly" ascertained and perhaps, more particularly, 
by what criteria that standard is to be judged."
[1996] 2 IR 321, at 372 per Barr J: "I accept w ithout reservation tha t the will o f the people 
properly ascertained and freely expressed in a referendum on an amendment of the Constitution 
conducted in accordance w ith law is supreme and is beyond review by the judicial or any other 
organ of State. However, in my opinion the core of this case is the question "was the will o f the 
people properly ascertained"?"
[1996] 2 IR 321, at 425 per Hamilton G : "While the judicial arm of government is not entitled to 
interfere w ith the right of the people to cast the ir votes at a referendum or w ith the results of the 
referendum, it is entitled to intervene in order to  protect the rights of the citizens to  exercise 
freely the ir constitutional right to  vote if the constitutional rights of the citizens in regard thereto 
are violated by any body or individual.
The will o f the people as expressed in a referendum providing fo r the amendment of the 
Constitution is sacrosanct and if freely given, cannot be interfered w ith. The decision is their's and 
their's alone."
And at [1996] 2 IR 321, at 415 Hamilton G quoted w ith apparent approval Barr J at [1996] 2 IR 
321, at 372.

Lynch J in the divisional court seems to be exceptional in this regard w ith the following: 
"W hatever might be such circumstances, they would have to be such as clearly to  damage the 
integrity o f the referendum such that it could be said that the referendum does not or very 
probably may not, reflect the true will  o f the citizens who cast the ir votes on the day of the 
referendum." Emphasis added.

[1996] 2 IR 321, at 457, Barrington J, agreeing w ith the Divisional Court's finding of fact stated: 
"Even assuming one could measure the effect of the Government's advertising campaign in the 
weeks before the 17th November, a tota lly new factor entered into the situation on the 17th 
November, when the Supreme Court ruled that the Government's advertising campaign was
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scepticism about the possibility of proving a will of the people. Parts of Hanafin 

imply that the judges' scepticism runs deeper. This was scepticism about the 

existence of a true will of the people independent of that expressed in a 

referendum poll. The phrase "will of the people" was used many times by the 

Hanafin judges. Mostly it was used as a term of art describing a legal construct -  

as in the Constitution "represents the sovereign will of the people of Eire 

or was immediately followed by the words "as expressed in a referendum." Only 

on a handful of occasions was "will of the people" mentioned as if identifying a 

natural phenomenon, that is, the will of the people in the sense of some state of 

mind or opinion shared by a large number (a majority) of the population. In the 

Hanafin judgments this was identified when referring to a "true will of the 

people."” ®

The constitutional text on the referendum process does not recognise a will of 

the people other than that expressed in a referendum poll. Indeed, were there to 

be a referendum in which just, say, eleven people cast a vote, the result would 

be the will of the people as expressed in a referendum. As there is no minimum  

turn-out requirement this result would be as valid as any other referendum  

result (assuming no reason for the low turn-out other than apathy). Yet it would 

hardly represent the true will of the people. There are additional considerations 

at play in Hanafin apart from this scepticism about a true will of the people. 

Hamilton CJ cited from the Supreme Court of Hawaii, "the principle that the 

motives of the voters may not be enquired into where their will has been

unconstitutional. It seems to  me to  be impossible to  assess on any scientific basis w h a t effect the  

Suprem e Court ruling, and the reaction of the  G overnm ent and the  various parties to  it, had upon 

public opinion. The most im portan t w eek of the campaign was undoubtedly the  last w eek but 

w h eth er the G overnm ent's advertising campaign, view ed in the  light of the Suprem e Court ruling, 
had a positive or negative im pact on the voters appears to  m e to  be impossible to  estim ate."  

“ ® [1 9 9 6 ]2 IR 3 2 1 , a t 336.
[1996] 2 IR 321, at 430 . Emphasis added. Ham ilton G  uses this phrase, but only w hen  

sum ming the petitioner's  claims; so it is Ham ilton G 's  words, but the  petitioner's  sentim ent.
Lynch J at [1996] 2 IR 321 , at 365: "true will of the  citizens;" Barr J at [1996] 2 IR 321 , a t 371  

reproducing the petitioner's  claim: "true expression of the  decision of the  people" and same at 
372: "true reflection of the will of the  people;" at 375: "true  m easure of the will of the  m ajority;" 

376: same again stating the claim: "result did not reflect the  tru e  m atter" Blayney J, at 441: "true  

record of the voter's  opinion." In sum, only Lynch and Blayney JJ recognise a notion of a tru e  will 
of the  people as a natural phenom enon w hen perform ing the ir own analysis.
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e x p r e s s e d . T h e  vista of adjudicating on voter motives evidently disturbed the  

Court. Furtherm ore, there actually is a sense in which overturning a referendum  

result would be " a w e s o m e . T h e r e  is scope for fu rth er exploration of the  

extent to  which Hanafin  can be said to identify and assert certain political or 

voting m atters as non-justiciable.

Sherwin v Minister for the Environment (1997)

In Sherwin v M in ister fo r  the E n v i r o n m e n t , t h e  p laintiff, a "no" cam paigner in 

the  1995 Divorce referendum  complained tha t only Oireachtas m em bers could 

appoint certain agents to attend at polling stations and vote counting centres. 

She was especially concerned because the political parties represented in the  

Dali and the Seanad w ere  all in favour of the  Divorce am endm ent. As it 

happened, a lim ited num ber of agents from  the "no" side of the referendum  

campaign in fact had been nom inated by opposition TDs and duly appointed.

In a judgm ent delivered in 1997, the High Court upheld the constitutionality of 

this statutory scheme under section 26 of the Referendum  Act 1994 th a t m eant 

only Oireachtas mem bers w ere  entitled to appoint "personation agents," who  

guard against voter im personation, as well as agents to  m onitor the vote  

counting, and agents to  view  the sending, and opening, of postal votes. 

Costello P did, however, grant declaratory relief in respect of a ministerial power 

under section 164 of the Electoral Act 1992. Section 164(1) conferred on the  

M inister for the  Environment the  power to  adapt or m odify "any statute, order 

or regulation relating to  ... the  conduct o f ... referenda" if "it appears to  him that 

there  is an em ergency or special difficulty."^^® Section 164(2) provided that

[1996] 2 IR 321, at 430.

O 'Flaherty J's w ord.
[2004] 4  IR 279.
[2004] 4  IR 279, at 285.
I will use "agents" to  re fer to personation agents as well as agents w ho  observe the sending 

and opening of postal ballots and vote counting. The Sherwin  jud gm ent mostly refers to  

personation agents but it is clear th a t the other types of electoral agents are in mind as w ell. I do 

not use the term  "electoral agent," even though it is descriptively apt, because it is too  close to  

"election agent," which is an im portan t role under the Electoral Act 1997: Under the  1997 Act all 
of a candidate's election spending must be m ade via his or her election agent.

Section 164 of the Electoral Act 1992 has since been am ended in a m inor w ay by the  Local 
G overnm ent Act 2001. The am endm ent inserts direct elections under Part V  of the Local
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orders made under section 164(1) were to be laid before the Houses of the 

Oireachtas and may be annulled by resolution passed in either House. The 

plaintiff contended that such "special difficulty" arose in the context of the 

Divorce referendum. She related substantial difficulties encountered in 

attempting to get agents from the "no" side authorised and appointed in line 

with the statutory requirements.^^^ The plaintiff failed in an attem pt to get the 

Director of Public Prosecutions to seek leave to bring a referendum petition. Her 

solicitor then wrote to the Minister for the Environment, shortly before the 

referendum, encouraging him to use his power under section 164 of the 1992 Act 

to amend the procedure under section 26 of the Referendum Act 1994. The 

plaintiff wanted him to make provision for opposing groups to monitor the vote 

counting; she said they were in "obvious danger of being excluded from their 

democratic right of monitoring the referendum by the fact that they must obtain 

authorisation from a member of the Oireachtas who is in favour of the 

amendment." This the Minister^^® did not do, his private secretary saying in a 

letter to the plaintiff that the Minister had no power to alter the provisions of 

section 26 of the 1994 Act.^^®

In his judgment Costello P first considered the Minister's power under section 

164 of the 1992 Act. He was of the opinion it was a discretionary power, 

exercisable only in emergency or in case of special difficulty, and it did indeed 

extend to amending the provisions under section 26 of the 1994 Act to, inter alia, 

provide for appointment of agents by a process other than the one prescribed in 

the Act. Such an order "must comply with the principles to be found in the Acts 

dealing with referenda," Costello P held. In the case at hand, in the judge's 

opinion, the Minister had misconstrued his own powers insofar it was stated that 

he had no power to alter the provisions on a g e n t s . C o s t e l l o  P made a

Government Act 2001 to the types of elections listed in section 164 to which the ministerial 
power may apply.

Her testimony disclosed several instances of confusion where officials provided her with 
incorrect information as to the requirements to be met. [2004] 4 IR 279, at 285-286.

M r Brendan Howlin ID .
[2004] 4 IR 279, at 286-287.
[2004] 4 IR 279, at 288.
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declaration tha t the M inister had the power to  m odify the section 26 provisions 

in circumstances such as this case involved.^^^

As to  the constitutionality of section 26 of the 1994 Act Costello P said tha t, even 

in the circumstances of the case -  w here almost all agents w ere appointed by 

effectively "yes" supporters was an unconstitutional arrangem ent -  it did not 

fo llow  th a t section 26 was constitutionally invalid, fo r such a problem , when  

arising, constitutes special circumstances and can be addressed and rem edied by 

the M inisterial pow er under section 164 of the 1992 Act.^^^ Costello P w ent on to  

consider the substantive constitutional law issue w h eth er the arrangem ents in 

place w ere  unconstitutional. He sum med up tw o  argum ents against the scheme. 

One argum ent was tha t it serves to  infringe personal rights protected by the  

Constitution. The second argum ent was that the scheme was incom patible with  

the  constitutional requirem ents for the conduct of a r e fe re n d u m .C o s te llo  P 

considered the first argum ent by reference to the equality protection in Article 

40 .1  and the Supreme Court's explanation of th a t protection in Quinn's 

Superm arket v A ttorney G eneral. B y  implication he considered no other 

personal right in Article 40 to  be any closer to  being infringed than the equality  

right under Art 40.1 . The p la in tiffs  argum ent, as Costello P saw it, was th a t those 

people and groups w ho did not have representatives in the Oireachtas suffered a 

d etrim ent given the much greater difficulties they would encounter in having 

agents appointed, and this was an unjustified discrimination. Costello P stated:

"Personation agents are appointed under the section not fo r the purpose 

of enabling political parties or groups of persons associated to  campaign 

in referenda to  detect or deter personation by the ir political opponents, 

they are appointed to  assist returning officers in ensuring compliance 

w ith  the law against personation. No political rights derived from  the  

Constitution which the p laintiff may enjoy are infringed by this provision

[2004] 4 IR 279, at 289.
[2004] 4 IR 279, at 290.
[2004] 4 IR 279, at 290.
[1972] IR 1.
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nor is the equal enjoym ent of any of her constitutionally protected rights 

diminished. There is, of course, a difference of trea tm en t o f the  tw o  

political groupings involved in the campaign but it is one derived from  the  

operation of adm inistration machinery established for the appo in tm ent 

of agents and is not based on any distinction which has been derived  

from  an assumption th a t persons in one group are inferior or superior in 

some respect to  those in another. The section does not, in my opinion, 

infringe any of the plaintiff's Article 40 rights.

On this view the presence and task of agents is solely th a t of aiding accuracy and 

preventing and detecting personation. This view of Costello P does not see the  

existence of such agents as a dem ocratic consideration in itself, for exam ple, th a t  

serving as a personation agent is an im portant m ode of participation in the  

dem ocratic process. Costello P also stated tha t the impugned section did not 

infringe "any right which the p laintiff may possess to  fair procedures in the  

political p r o c e s s . H e  said:

"The difference of trea tm en t which in the  appointm ent of agents  

betw een the  groups supporting and those opposing the  am endm ent 

arose from  the operation of adm inistrative machinery established by 

statute and was not based on any considerations relating to  the  personal 

characteristics of the individuals comprising the groups. The lim itations  

arising from  the operation of this m achinery did not im pinge on any  

political rights which the plaintiff may enjoy, or any right to  fair 

procedures derived from  the Constitution.

Costello P considered the p la in tiffs  second argum ent about the constitutionally  

required referendum  process. Costello P said the case before him was "entire ly  

different" to  McKenna (No 2), w here the Supreme Court had held th a t unequal

[2004] 4 IR 279, at 290. 
[2004] 4 IR 279, at 290. 
[2004] 4 IR 279, at 291.
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funding of a "yes" vote in the Divorce referendum  was unconstitutional.^^® The 

plaintiff's suggestion was tha t the Oireachtas abrogating to  itself exclusive 

control of the appointm ent of agents constituted an interference in the  

dem ocratic process -  w here the people must be left to  freely decide -  of a kind 

even more objectionable than the advertising campaign conducted by the  

G overnm ent and impugned in McKenna. Costello P rejected this claim, saying 

tha t the existing scheme did not in terfere w ith  the dem ocratic process but rather 

assisted it.^^^

Finally, Costello P m entioned a suggestion th a t the  counting of votes in the  

referendum  in private rather than in public was unconstitutional. This the  judge 

swiftly dismissed, saying there  w ere "obvious practical reasons why access to  the  

count should be lim ited in some fashion.

Costello P's relatively short judgm ent in Sherwin is notable fo r a num ber of 

reasons. First, his view of the Minister's pow er under section 164 of the 1992 Act 

seems to reveal w hat is called a "Henry VIM" clause because it sees the M inister 

having the pow er to  re -w rite  primary legislation.^'*^

[2004] 4 IR 279, at 292.
[2004] 4 IR 279, at 292.
Ibid.
Costello P's suggestion that the availability of this ministerial power can serve to remedy the 

problems that arise in the conduct of the referendum has the extraordinary implication tha t just 
about any instance of constitutional repugnancy occasioned by the combination of special facts 
and prescribed procedures in the electoral context can be addressed by the M inister -  this has 
the implication of shielding statutory provisions from  being struck down except where the 
general principles in the Act are constitutionally unsound (since Costello P said the Ministerial 
order must be consistent w ith the principles of the Act). Furthermore, this has implications 
beyond the electoral context: Ministerial powers could be conferred generally to amend laws 
where special difficulties arise and every case of clear unconstitutionality could be met w ith a 
response that in future the M inister should address this, tha t it is not necessary fo r the court to 
declare the law invalid. Two cases can be mentioned tha t warrant qualification on the implication 
o f Costello P's statements. This implication that clauses such as in section 164 of the 1992 Act 
could be used to  save Acts from being struck down should be tempered in light of Cox v Ireland 
[1992] 2 IR 503 where there was a somewhat similar saver clause but the court held it was not 
sufficient to save an unconstitutional statutory provision. In addition, Murphy v M inister fo r  the 
Environment [2008] 3 IR 438, described below, Clarke J indicated tha t this same Ministerial power 
in section 164 of the 1992 Act could not validly be exercised to alter the number of candidates to 
be elected from an electoral constituency to the Dail.
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Second, Costello P's way of dismissing the plaintiff's claims as to  infringem ent of 

equality and o ther rights would seem to  be inconsistent w ith  M cKenna (No 2). 

His approach is to  point out the  inability to  point to  a specific right -  including 

equality -  infringed by the impugned scheme. Yet in McKenna (No 2) much was 

made of a general right to  equality and to  fair procedures in the  political process. 

Costello P seems to  rely on a m ore restrictive conception of the equality  

guarantee^"*^ in the Irish Constitution, referring to  Quinn's Supermarkets,^''^ and 

he sounds som ew hat sceptical of a right to  fair procedures in the referendum  

process, hence his use of "may" in "any right which the  p laintiff m ay possess to  

fair procedures in the political process" and in "lim itations arising from  the  

operation of this machinery did not impinge on any political rights which the  

plaintiff may enjoy."^'*^ If the substantive question in McKenna (No 2) was 

approached in the same way as Costello P approaches the problem  in Sherwin it 

would be determ ined as in Sherwin -  tha t is, w ith no constitutional breach 

occasioned.^'’®

Third, as Costello P views the role of agents in elections, civil servants, hired help, 

international observers, or even some sort of machine could do the same job as 

the agents. Hence, in Costello P's view , the m ethod of appoin tm ent via 

Oireachtas m em bers' nom ination and authorisation may well have been 

arbitrarily selected: it is simply a prescribed w ay of having official, duly 

authorised agents to  the exclusion of others. It thus provides structure and 

certainty in contrast to  a possibly chaotic polling scenario w here  people are 

jostling to  view  the process or slowing down the processes w ith queries as to 

voter identity and so on. This v iew  of Costello P denies w hat seems to  be 

precisely w hy the appointm ent of agents would be a contested m atte r -  th a t is, 

why they are called "agents," w hy Ms Sherwin was so concerned, and w hy the

M olyneux v Ire land  [1997] 2 ILRM 241.
[1972] IR 1.
[2004] 4 IR 279, at 291.
It will be recalled th a t it was Costello J, as he then was, w ho dismissed Ms McKenna's case the  

first tim e she brought it in 1992 (in M cK enna (No 1)], though it was dismissed as a non-justiciable  

question, nevertheless, w ith  some disapproving remarks as to  the  G overnm ent's conduct in its 
advertising campaign.
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Oireachtas legislated to  keep the appointm ent o f these agents under its 

members' control in the firs t place (in contrast to, say, another arrangement 

whereby Oireachtas members' tim e would not be taken up w ith  phone calls and 

documentation and so on). This denial is evident when Costello P stated:

"Agents are appointed to  help returning officers count the votes properly 

-  not to  detect possible malpractice by political opponents.

As a gloss to  this analysis it can be noted that section 11 o f the Referendum Act 

1998 amended section 26 o f the 1994 Act to  allow fo r an "approved body" to  

appoint agents in the sense discussed above. An approved body under the 1998 

Act is a body approved by the Referendum Commission as having a bona fide 

interest in a constitutional amendment referendum. Registered political parties 

are deemed to  be approved bodies in this s e n s e . T h u s  the complaint o f Ms 

Sherwin has been addressed by quite sw ift legislative reform in the absence of 

her having maintained a successful court challenge.

Riordan v An Taoiseach (No 1) (1999)

Riordan v An Taoiseach (No concerned, among other things,^'’® the Fifteenth 

Amendment o f the Constitution on Divorce, which had been approved by the 

People in 1995. M r Riordan challenged the legislation allowing fo r divorce on the 

basis tha t the original constitutional amendment was itself unconstitutional.

" [2004] 4 IR 279 , at 291.
Section 7(9) o f the Referendum  Act 1998.
[1999] 4 IR 321.

^^^The p lain tiff claim ed the appo in tm ent of one m em ber of G overnm ent was void because the  

President was o u t of the  country at the tim e and the appo in tm ent was m ade by the  Presidential 
Commission constituted under Article 14.2.1°. Costello P said this question was m oot as the  

G overnm ent in question was no longer in office. The plain tiff objected to  the  appo in tm ent o f one 

High Court judge as chair of a commission on nursing and ano ther as chair o f a tribunal of Inquiry  

on the basis th a t it was in breach of Article 35.3 requiring th a t a judge can hold no o th er office. 
Costello P said the  p la in tiff lacked standing to  m aintain this challenge to  these appointm ents. 
[1999] 4 IR 321 , a t 327 -330 . Finally the  p la in tiff argued th a t a particular appo in tm ent m ade to  the  

office of the Tanaiste was illegal because it had no statutory basis. Costello P avoided this 

question as m oot since the G overnm ent in question had left office. The Suprem e Court, in 

contrast to  Costello P, considered these questions substantively and in each instance disagreed  

w ith  the plaintiff, saying tha t the Tanaiste was a constitutional office and did not need a statutory  
basis and the o th er impugned appointm ents w ere  all valid under the  Constitution.



206

Costello P identified th a t the Article 15.4 .1° prohibition on the Oireachtas 

enacting unconstitutional laws referred to  ordinary statutes enacted under 

Article 15.2 .1° and not laws to  am end the C o n s t itu t io n .F u r th e rm o re , the  

jurisdiction of the Court under Article 34.3 .2° to  invalidate laws repugnant to  the  

Constitution cannot apply to  laws to  am end the Constitution or parts of the  

Constitution as originally enacted or am ended since that judicial pow er is to  

uphold the Constitution as approved by the People, not to  lim it it.^^  ̂ He also 

pointed out the People in am endm ent can vary the Constitution in any way and it 

is unsustainable to  claim th a t new  am endm ents will not be valid if they are 

incom patible w ith  w hat is already part of the Constitution.

The Supreme Court upheld Costello P's judgm ent on this question. Barrington J 

said about the  constitutional am endm ent procedure:

"It is a procedure in which parliam ent proposes and the people dispose. 

The people e ither approve of the proposal, and it is carried, or disapprove 

of the proposal, in which event it is defeated. The role of the  President 

and the courts is simply to  ensure tha t the  proposal is properly placed 

before the people in accordance w ith the procedure set out in Article 46 

and th a t the referendum  is properly conducted as provided by law ... A 

proposed am endm ent to  the Constitution will usually be designed to  

change som ething in the Constitution and will there fo re , until enacted, be 

inconsistent w ith the existing tex t of the  Constitution, but, once approved  

by the people under Article 46 and prom ulgated by the  President as law, 

it will form  part of the Constitution and cannot be attacked as 

unconstitutional."^^^

Here can be seen Barrington J, as in his High Court judgm ent in Finn in 1983, 

making clear th a t constitutional am endm ents are not subject to  judicial review

[1999] 4 IR 321, at 325.
“ ^[1999] 4 IR 321, at 325-326.
” ^[1999] 4 IR 321, at 326.
“ ^[1999] 4 IR 321, at 335.
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w hile also indicating the  Court does have a role in supervising the process. W e  

can infer there fo re  tha t there may be a very lim ited role in looking at the  content 

of constitutional am endm ents if only to  ensure the constitutionally prescribed 

process has been follow ed. M ost obviously, as Barrington J in the High Court 

indicated in Finn, this might be needed to  ensure th a t Article 46.4 's prohibition of 

proposals o ther than constitutional am endm ent proposals being included in bills 

to  am end the constitution.

Riordan v An Taoiseach (No 2)

In Riordan v An Taoiseach (No M r  Riordan's objection to  the constitutional 

am endm ent proposal was its form  rather than its substance. He sought to  have 

the  referendum  restrained by the Court from  taking place. The People of Ireland  

w ere being asked to  approve a conditional constitutional am endm ent to  Articles 

2 and 3 th a t would take effect in the event that the Good Friday Agreem ent, in 

its com pletion, required such changes to  Articles 2 and 3. A G overnm ent 

declaration was the trigger for this change to  come into effect. Kelly J in the  High 

Court, in rejecting the plaintiff's application, first observed th a t the application  

involved asking the Court to  review the contents of a Bill to  am end the  

Constitution and this the Court cannot do. Second, the procedure in Article 46  

had been com plied w ith , Kelly J held, contrary to  the p la in tiffs  submission.^^^

The first observation of Kelly J here raises a question regarding which the High 

and Supreme Courts had previously been uncertain. The strong statem ents that 

the Court can never look at the contents of a Bill must be qualified in light of 

Article 46.4,^^® as Barrington had appreciated in the  High Court judgm ent in Finn. 

Kelly J w en t on to  explain w hy the form  of the impugned am endm ent proposal 

did not run counter to  Article 46's procedure. The key point was tha t it was still 

up to  the  people in the referendum  to decide if they  w anted to  give conditional 

acceptance to  the  proposed changes to Articles 2 and 3. The im plication was tha t

[1999] 4 IR 343.
[1999] 4 IR 343, at 348.
And possibly also Article 46 .3 's  requirem ent for a Bill to  am end the  Constitution to  be titled  

"An Act to  am end the  Constitution."
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the people can vote "no" if they object to the idea of being asked to vote on a 

proposal which will not certainly come to effect on passing the referendum.

The Supreme Court heard M r Riordan's appeal after the referendum had taken 

place. The Court resisted the plaintiff's efforts to change his case in light of this 

fact but still addressed the core of the plaintiff's argument which was common to 

trying to get the referendum restrained in the first place and attacking, after the 

referendum, the amendment which had taken p la c e .B a rr in g to n  J identified 

the form of the amendment as "a clever drafting device designed to resolve [the] 

problem" where the Government in conducting the Belfast Agreement had to 

secure constitutional amendments in exchange for British enactments and 

Unionist agreement to power-sharing arrangements and cross-border bodies. He 

continued:

"By means of it the people have given a conditional assent to the 

amendment of Articles 2 and 3 of the Constitution.

The people have a sovereign right to grant or withhold approval to an 

amendment to the Constitution. There is no reason therefore why they 

should not, provided the matter is properly placed before them , give their 

approval subject to a condition.

It is quite wrong to suggest that the people have delegated to the 

Government the right to amend the Constitution. This is not so. The 

people have consented to an amendment to the Constitution subject to  

the happening of a particular future event.

[1999] 4 IR 343 , a t 353.
[1999] 4  IR 343 , at 354 . At a fu rth er hearing in this case the p la in tiff was back arguing a point 

he had m ade in Riordan (No 1) th a t unconstitutional law was not valid and the  court m ust declare  

it invalid and this included laws am ending the  Constitution. Again Barrington J answ ered this 

pointing out: 'This Court has repeated ly  stated th a t under our constitutional system the  people  

are sovereign. Provided the  appropriate  procedures are com plied w ith  there  are no 

circumstances in which this Court could purport to  sit in jud gm ent on an authentic  expression of 
the  people's will or an am endm ent of the Constitution m ade in accordance w ith  the  provisions of 
Article 46 ." [1999] 4 IR 343, at 358-359 .
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Coughlan v Broadcasting Complaints Commission (2000)

In Coughlan v Broadcasting Complaints Commission^^^ the  High and Supreme 

Courts held tha t when RTE, the national broadcaster, provides partisan or 

unmoderated party political broadcast tim e ahead o f a constitutional 

referendum, it must provide it on an equal basis as between advocacy o f "yes" 

and "no" votes. Coughlan involved an application o f the McKenna rule, which 

was probably unanticipated (by the judges in McKenna, among others), but 

which was entirely straightforward -  tha t is, what was impugned in Coughlan is 

clearly covered by the ratio  o f McKenna. W hile Coughlan involved an application 

tha t may not have come, or may not at least have had much chance o f success, if 

not fo r the preceding McKenna judgment, the extent to  which the Coughlan case 

was a case tha t was presented by the judges as actually turning on McKenna was 

lim ited. Carney J in the High Court clearly did, as did Hamilton CJ in the Supreme 

Court, consider the McKenna judgm ent as controlling the Coughlan decision. 

Carney J stated:

"The principle enunciated by Denham J [in McKenna to  the effect that 

public funding o f advertising breached the spirit o f equality] applies 

equally to  partisan broadcasting in respect of which no charge is 

made."^“

And in this context it is o f course publicly funded broadcasting on the national 

broadcaster. Hamilton CJ was not as explicit in applying McKenna but did say that 

the McKenna principles were "o f general application"^^^ and went on to  conclude 

tha t a constitutional requirement fo r "scales to  be held equally" had been 

b r e a c h e d . T h e  judgm ent in Coughlan o f Keane J can be read as resting on the 

basis of the Broadcasting Acts.^^^ This is to  say tha t RTE's broadcasting of the

[2000] 3 IR 1.
[2000] 3 IR 1, at 13.
[2000] 3 IR l ,  at 22-23.
[2000] 3 IR 1, at 25.
Section 18 of the Broadcasting Act 1960, as amended by section 3 of the Broadcasting 

Authority (Amendment) Act 1976, which requires objectivity and impartiality in news and other 
broadcasting on current affairs.
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political parties' uncontested broadcasts was a breach of its statutory duties. 

These statutory duties incorporate similar principles alluded to  in McKenna  as 

constitutional principles. McKenna  does not determ ine Coughlan directly in the  

Supreme Court judgm ent o f Keane J; rather, M cKenna  som ew hat implicitly  

informs the in terpretation  of the Broadcasting legislation tha t results in the  

Coughlan case being decided in the  applicant's favour. The judgm ent o f Keane J 

in Coughlan was expressly endorsed by Hamilton CJ and Denham J. That leaves 

only one of the four judges of the m ajority, Barron J, not expressly endorsing 

Keane J's analysis. However, Barron J's concise judgm ent is even more explicit 

than Keane J's in treating  the case as a m atter of statutory in terpretation:

"W hat is in issue in this appeal as it was in the High Court (Carney J.) is 

w h eth er the  provisions of s. 18(1) of the Act of 1960 as am ended, may be 

disregarded in relation to  party political broadcasts ... Essentially, the  

answer to  the question raised is a m atter of s tatutory interpretation."^^'*

However, as Gavin Barrett observed, if Coughlan was to  have turned purely on 

statutory in terpretation , it would have been a questionable c a s e . T h e  most 

plausible conclusion is tha t Coughlan could not have resulted absent M cKenna  

and the reluctance of the judges to  m ore explicitly cite M cKenna  can be 

explained by unease w ith  its quite far-reaching implications. The Coughlan 

decision was about as far as the judges w ere willing to  go w ith the McKenna  

principle but there  is no easy way to  describe how the  McKenna  principle is 

bounded in this way. In the sole dissent in the Suprem e Court in Coughlan, 

Barrington J regretted how the m ajority's approach served to  diminish the role of 

political parties in political debate. He implied tha t the m ajority approach failed  

to  appreciate how if the national broadcaster w ere  to  provide party political

[2000] 3 I R l ,  a t 59.
B arrett said "Had Coughlan Involved m erely  an in terp retation  of s. 18 o f the 1960 Act, it m ight 

be view/ed as simply a ra ther extraordinarily  restrictive in terp retation  of a s tatutory provision, 
sub-s. 2 o f which expressly provides th a t 'nothing in this section shall p revent [RTE] from  

transm itting  party political broadcasts.'" B arrett, "Building a Swiss Chalet in an Irish Legal 
Landscape? Referendum s on European Union Treaties in Ireland and the  Im pact o f Supreme  

Court Jurisprudence" (2009) 5 European Constitutional Law Review  32 , at 59, foo tn o te  101.
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broadcast tim e it would be inappropriate to  scrutinise the content o f the 

broadcasts.^^®

Coughlan is another notable case where there is expressed a judicial vision of 

what is required in a democracy where the vision is not just a m irror o f what is 

specified in the Constitution. This was chiefly in Denham J's comments about the 

nature of the referendum process. She stated how the referendum process 

differs from  general elections w ith the main point being tha t political parties are 

"key players" in elections but not in the referendum process which "is one of 

direct legislation."^®^ It can be observed tha t the Constitution's text has nothing 

to  say about political parties in either elections or referendums.

Breathnach v Ireland (2001)

Breathnach v Ireland^^^ was similar to  Draper v A ttorney General}^^ In both cases 

the applicant had an express constitutional and statutory right to  vote in 

elections and had the ir name on the electoral register. But the applicants in both 

cases could not in practice exercise the ir votes because they could not travel to a 

polling station. Physical disability prevented voting in Draper, lawful 

imprisonment prevented it in Breathnach. In both cases the applicant essentially 

sought machinery to  be put in place to  enable him or her to  vote.^^° Both 

applicants were ultim ately unsuccessful in the courts. But, again in both cases, 

subsequent statutory law has provided what the applicants originally sought. 

Persons w ith disability or i l l n e s s , a s  well as prisoners,^^^ are now facilitated 

under Irish law for postal voting.

[2000] 3 IR 1, a t 39.
[2000] 3 IR 1, a t 30.
[2000] 3 I R 4 67  (HC); [2001] 3 IR 230 (SC).

^®®[1984] IR 277.
M rs Draper sought this fo r Dail elections only as she was already able to  avail o f postal voting  

fo r local elections.
The Electoral (A m endm ent) (No 2) Act 1986 first facilitated  postal voting fo r disabled persons 

fo r all relevant elections. The main provision regulating the m a tte r now is section 17 of the  

Electoral Act 1992, as am ended.
Electoral (A m endm ent) Act 2006. As noted below , this sta tute  was enacted a fte r the European  

Court o f Human Rights indicated tha t the regime w hereby  prisoners w ere  not facilitated  to  
enable them  to vo te  was incom patible w ith  the ECHR: Hirst v U nited Kingdom  [2005] ECHR 681.
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In Breathnach  the  applicant was a citizen of Ireland and a prisoner in W heatfie ld  

prison. He wished to  be able to  vote in elections. His nam e was retained on the  

electoral register in his home constituency in Dublin 4 and there  was nothing  

stopping him from  voting apart from  the crucial fact th a t he was in prison and 

not at liberty to  attend a polling station. Legislation acknowledged tha t the  

prerequisite for voting of being on an electoral register could be m aintained for 

p r i s o n e r s . A  prisoner could exercise his or her vote if they happened to  be on 

tem porary release at the tim e of an election. Thus the applicant in Breathnach  

continued to  have the constitutional right in Article 16.1 .2° fo r citizens and 

specified non-citizens aged 18 and above to  vote in Dail elections. This is subject 

to  the proviso tha t a person complies with law and is not disqualified. 

Discrimination on the basis of sex is prohibited in Article 16.1 .2° and in Article 

16.1.3° and any a ttem p t to  disqualify voters on this ground w ould be subject to  

judicial review under those provisions. Disqualification on another basis may also 

be subject to  judicial review given tha t the general equality guarantee in Article  

40.1  would apply. For most of the history of the State, legislation has not 

purported to  disqualify persons from  voting and the only condition (apart from  

the basic adm inistrative task of registering to  vote) tha t those w ho have the right 

to  vote -  citizens (and non-citizens specified by law) aged 18 and over -  must 

comply with in order to  be on the  electoral register is ordinary residence w ith in  a 

constituency in the State.^^"

M r Breathnach asked the High Court for an order com pelling the  State to  arrange  

for him to exercise his right to  vote in various elections. Quirke J in the High 

Court granted a declaration tha t the  applicant's constitutional rights, specifically 

in Article 40.1 , w ere breached by the State's continued failure to  legislate to  

make provision for the applicant prisoner to  vote. The Suprem e Court allowed

Section 11 of the Electoral Act 1992.
Section 8 of the Electoral Act 1992 states a person must be ordinarily resident in a Dail 

constituency to  register to  vote in th a t constituency. Section 7 stipulates the  sam e for 

presidential elections and sections 9 and 10 respectively the  same fo r European elections and 

local governm ent elections.
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the  State's appeal and reversed this decision of the  High Court. Keane CJ 

provided a judgm ent w/ith which the four o ther m em bers of the Court agreed. 

Denham J provided a separate judgm ent agreeing w ith the Chief Justice. The 

Supreme Court judgm ents identified difficulties for the  applicant's case tha t w ere  

not considered in the High Court judgm ent. The applicant did not impugn, and 

like Mrs Draper in her case, could not have impugned, any particular statutory  

provision. There was no bar on the prisoner applicant in Breathnach  voting, there  

was just an omission, as he saw it, to  provide a mechanism like th a t provided to  

m em bers of the defence forces and others allowing voting by post. Keane CJ 

pointed out that the presum ption of constitutionality could not be circum vented  

by not impugning particular statutory provisions. The Supreme Court, however, 

refrained from  disposing of the  case on this point, as the m atter had not been 

raised in the High C o u r t . K e a n e  CJ w ent on to  apply Draper v Ire land  and 

M urray  v Ireland  to  explain, first, tha t if the State was not obliged to  extend  

postal voting to voters with disabilities in Draper, then it was not obliged to  

extend it to  prisoners; the case of prisoners being even m ore clear cut, as counsel 

fo r the State suggested, in th a t prisoners made choices th a t resulted in the ir  

deprivation of liberty while people with disabilities have lim ited liberty through  

no fau lt or choice of the ir own. Furtherm ore, apart from  postal voting, to  

facilitate prisoners to  vote by escorting them  to polling stations or arranging for 

the taking of ballots w ithin prisons would be a costly and burdensom e operation, 

so it was said.^’ ^

The idea tha t im prisonm ent can have indirect consequences related to  the  

reference to  the  Supreme Court decision in M urray  v Ireland. M urray  

concerned husband and w ife applicants w ho w ere  serving life sentences for 

m urder. They argued that the State not allowing them  conjugal visits w ith each 

other in order to  beget children infringed the ir constitutional rights to  have a 

fam ily. The Court explained th a t while this right inhered in them , the ir lawful

[2001] 3 IR 230, at 236. 
[2001] 3 IR 230, at 237. 
[2001] 3 IR 230, at 238-239.
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im prisonm ent served to  make the  exercise of this and o th er constitutional rights 

tha t require personal liberty, such as the right to earn a livelihood, not 

practicable. The Court in M urray  reasoned th a t these constitutional rights are  

suspended or put into abeyance for the duration of a prison sentence and this is 

justifiable by reference to, am ong o ther things, the  practicalities of m aintaining a 

prison system as w ell as the need to  have a system of criminal law/ and 

punishment.

Towards the end of Keane CJ's judgm ent in Breathnach  he m ade reference to  the  

case law of the European Court of Human Rights on prisoner voting. He did this 

to  identify tha t there  was no support for the applicant's case in ECHR law. The 

ECHR position would subsequently change. The European Court's judgm ent in 

Hirst V U nited Kingdom^^^ precipitated legislative change in Ireland, w ith the  

Electoral (A m endm ent) Act 2006, to  accom m odate prisoners to  vote in all state  

elections by extending the availability of postal voting to  them.^^^ In a short 

concurring judgm ent in Breathnach  Denham  J identified the  issue as w h eth er the  

applicant's right to  equality in Article 40.1  was infringed. She drew on M urray  v 

Ireland  as authority  for how, on lawful conviction and sentence for an offence, 

there  is an inevitable and justifiable suspension of th e  exercise of certain  

constitutional r i g h t s . S h e  emphasised th a t the applicant is in a special category  

of persons -  those in lawful custody -  and since Article 40 .1  does not require  

uniform ity of trea tm en t, the term s of Article 40.1  are not breached by the fact 

tha t the applicant's enjoym ent of legal rights are d ifferent because he is in this 

category (persons in lawful custody) com pared to  if he was not in it. She also 

emphasised th a t there  was no discrimination evident as betw een prisoners.

[2005] ECHR 681.
European Court held in H/rst th a t the UK's express rem oval o f the right to  vote from  

prisoners constituted a d isproportionate breach of Article 3 o f the 1̂ ‘ Protocol of the  ECHR, which  

concerns the holding of dem ocratic elections in Contracting States at reasonable intervals. The  

implications of Hirst w ere  th a t the Irish State's position until recently, w here  voting was not 
positively denied but not facilitated  for prisoners, w ould also be in breach o f the ECHR.

[2001] 3 IR 230 , at 246.
[2001] 3 IR 230, at 249.
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A possibly relevant difference betw een Breathnach and D raper is that, in the  

Droper scenario, w hile  the State was not expected by the Court to  enable certain 

citizens (persons w ith  disabilities or house-bound voters) to  vote, it certainty  

could not have positively impeded or taken away the ir right to  vote; one cannot 

envisage how such a disqualification from  voting could be justified. In contrast, in 

the  Breathnach  scenario the position is not so clear tha t the State is precluded  

from  enacting legislation to  disqualify prisoners from  voting. The Breathnach  

judgm ents are careful not to say w hat the constitutional position is on this point. 

The significant use of and reliance on M urray  v Ire land  does not rule out the  

possibility th a t the Breathnach  Supreme Court would have found tem porary, at 

least, disenfranchisem ent of convicted persons to  be unconstitutional. I say this 

because the key holding in M urray  was th a t it was acceptable tha t constitutional 

rights distinct from  personal liberty would not be able to  be enjoyed as a side 

effect of criminal conviction and im prisonm ent. The decision is not a basis for 

suggesting tha t constitutionally permissible punishm ent for a crime could be the  

deprivation of liberty through im prisonm ent plus the extinguishing, even if 

tem porary, of o ther constitutional rights.

The Breathnach  cases in the High and Supreme Courts involved an approach to 

the  issue from  the point of view of the  applicant's individual rights and this is 

unexceptional in Irish constitutional law. But it is curious tha t Denham J implies 

the  case is only about the right to  equality in Article 40.1. This suggests the right 

to  vote in Dail elections in Article 16.1, in Denham J's view, was not in issue. True, 

the  applicant still, in law, had tha t right; it had not been taken from  him. This 

understanding says th a t on paper the  applicant has the right to  vote, as 

enum erated in Article 16.1, so no violation arises. In a situation w here  the State 

detained or imprisoned certain persons for the duration of electoral polling days 

there  would seem to  be a gross Article 16.1 breach, as well as breach of other 

constitutional provisions, yet the  above understanding does not acknowledge 

this. Absent from  Denham J's Breathnach  judgm ent are her references to  

political equality in McKenna (No 2) w here Article 16 and Article 40 .1  are in play 

together, being expressions of "the concept and spirit o f equality." Indeed, in
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McKenna (No 2) this notion of equality is said to  perm eate  the Constitution even 

beyond these tw o  articles;

"No branch of the governm ent is entitled to  use taxpayers' monies from  

the Central Fund to  intercede w ith  the  dem ocratic process e ither as to  the  

voting process or as to  the  campaign prior to  the  vote. This is an implied  

right pursuant to  Article 40, s. 3 which harmonises w ith  Article 5, Article 6, 

s. 1, Article 16, Article 40, s. 1, Article 47, s. 3 and is in keeping w ith the  

dem ocratic nature of Bunreacht na hEireann."^®^

Redmond v Minister for the Environment (2001)

In Redm ond v M in ister fo r  the Environment^^^ the  problem  com plained of was 

th a t the requirem ent for m onetary deposits to  stand fo r election m eant tha t 

would-be candidates of little means, so it was argued, w ere  discriminated against 

in running for office. Under electoral legislation nom ination papers plus a deposit 

of £300  had to  be provided to  the  returning officer in order for a candidate's  

nam e to  appear on the ballot paper in a Dail Eireann election.^®'' Deposits w ere  

refunded to  candidates who w ere  successfully elected or managed to  get votes, 

in a Dail election, am ounting to  one-quarter of the quota required for election.^®^ 

There was also scope for w ithdraw ing from  the election contest and getting back 

the  deposit, and there  was provision fo r the  deposit to  be refunded in the  event 

the candidate died before being elected. The p la intiff had a ttem p ted  to  have his 

nam e on the ballot for Dail and European elections in 1992 and 1997 but had 

been unsuccessful because he did not provide the deposit money. H erbert J's 

judgm ent related in detail the financial history and the political aims of the  

plaintiff; the judge was quite satisfied tha t the  p la intiff had a bona fid e  interest in 

running for office and tha t he lived frugally and had scarcely any incom e stream . 

Thus, the  High Court accepted th a t the  deposit requirem ent was serving to

McKenna (No 2) vAn Taoiseach [1995] 2 IR 10, at 53-54, per Denham J.
[2001] 4 IR 61.
Section 47 of the Electoral Act 1992. For getting on the ballot paper for election to the 

European Parliament the deposit sum was £1,000; section 13 of the European Parliament 
Elections Act 1997.

For a European Parliament election, balloting one-third of the quota warranted a refund.
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im pede the p laintiff from  being a candidate in an election, the  p laintiff being 

otherw ise eligible to stand for election.^®^

In Redmond  Herbert J struck down the impugned statutory provisions. The judge  

said tha t the Oireachtas did not have the pow er to  put in place the  im pedim ent, 

as he considered it, o f a deposit to  stand for election to the Dail. This flow ed  

from  an acceptance of the w ay Article 16 was described in Re Article 2 6  and  the  

Electoral A m endm ent Bill 1983^^^ (the 1983  Bill case) as a "total code" setting out 

the  essential features of the electoral process to  Dail Eireann, while leaving o ther 

m atters to  the Oireachtas to  put in place in order to  make the  Dail electoral 

system function. Herbert J said:

"Pow er to  render citizens ineligible fo r election to  Dail Eireann is 

expressly conferred upon the Oireachtas by Article 16.1 .1  o f the  

Constitution. It is therefore  tota lly  unlikely tha t the fram ers o f the  

Constitution intended to  confer the self-same powers by Article 16.7. 

That this is so is clearly observable by a consideration of the  provisions of 

Article 16.7 itself. It is first stated to  be "subject to  the foregoing  

provisions of this Article", and then it confers nothing m ore than a right to  

regulate elections. The Oireachtas is em pow ered to  establish by law  

procedural and adm inistrative rules and measures for the proper and 

orderly conduct of elections. The requirem ent of a deposit is not just a 

m atter of rules and procedures. Such a requirem ent involves the  

imposition of an im pedim ent to participation in the election and is not, as 

was clearly intended by Article 16.7, nothing more than the  ordering of 

such participation."^®®

Herbert J's argum ent is this: the  deposit requirem ent falls som ew here betw een, 

on the one hand, the very substantial pow er (based on "weighty and objective

That is, being over 21 years of age and a citizen, as prescribed in Article 16.1.1°. Nor was the  

applicant among the  classes of persons (such as judges) incapacitated from  Dail m em bership. 
^®^[1984] IR 268.

[2001] 4 IR 61, at 78. Emphasis in original.
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reasons" such as preserving the  separation of powers) to  disqualify or render 

persons outright ineligible from  the  Dail under Article 16.1 .1° and, on the  other 

hand, the pow er to  put in place the necessary regulations (the "rule and 

procedures") for elections under Article 16.7. This argum ent departs -  as it can 

intelligibly do -  from  a "greater includes the lesser" logic, a logic which, in this 

context, says th a t if the Oireachtas has the  pow er to  simply disqualify certain 

persons from  Dail m em bership under Article 16.1.1° it surely also has the  power 

to  put up im pedim ents short of disqualification. But the Article 16 part of Herbert 

J's judgm ent is problem atic; its w eakest point is the denial th a t the deposit 

requirem ents come under the scope of the power of the Oireachtas under Article 

16.7. The deposit requirem ent was clearly an a ttem p t to  regulate the names 

placed on the  ballot, which in turn  is a crucial aspect o f the regulation on an 

election. This the Supreme Court would recognise in King v M in ister fo r  the 

Environm ent and overrule H erbert J's conclusion as to  the  pow er of the  

Oireachtas to  regulate access to  the  ballot paper.

Herbert J was som ewhat misled by an uncritical reading o f the Suprem e Court's 

description in the 1983 Bill case of Article 16 as a "total code" fo r Dail 

elections. Both "total" and "code" are inapposite words for Article 16, the  

com bination of the tw o  words especially so. To be sure, Article 16 entrenches  

essential features and leaves o ther things for the Oireachtas to  legislate for, but 

w hat Article 16 specifies is far from  "total" or com prehensive in the sense tha t a 

legal code is com prehensive w ith in  a given area. M atte rs  tha t are indeed 

essential to  the  functioning of the  system are not specified in Article 16, m atters  

such as the appearance of ballot papers and the physical mechanism o f vote  

counting (for exam ple, w h e th er the  counting is conducted m anually or 

electronically and even which m ethod of transferring votes under Proportional 

Representation by means of a Single Transferable Vote). Furtherm ore, the  

m atters identified by the Supreme Court in the 1983  Bill case as being left to  the  

Oireachtas included, in ter alia, disqualifications of citizens from  voting and the

[1984] IR 268.
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requirem ents which they have to  comply w ith  in order to  vote.^®° Clearly these 

m atters are of the utm ost im portance and are not "just a m atter of rules and 

procedures/' in the sense m eant by H erbert J, of m inor, adm inistrative, or 

functionary m atters. Herbert J's approach has the implication tha t much of the  

statutory regulation of Dail elections may be ultra vires.

O ther aspects of Herbert J's reasoning in relation to  Article 16 came in fo r critical 

com m ent, though it is not so clear that these critical observations fully succeed. 

W riting extra-judicially,^^^ M r Justice Declan Budd correctly stated tha t it must be 

the case th a t the Oireachtas has the pow er to  regulate entry on the ballot paper 

subject to  constitutional side constraints. However, M r Justice Budd's critique of 

Herbert J arriving at the contrary conclusion was not compelling. M r Justice 

Budd's point was tha t the  words of Article 16.1 .1° "indicate that the disability or 

incapacity placed on a person's eligibility fo r m em bership of Dail Eireann may 

take place by law or by this Constitution"^^^ and Article 16.7 is of course part of 

the Constitution. This critique m ade by M r Justice Budd is needlessly circu itous-  

why not have the  pow er flowing directly from  Article 16.1 .1° w ith its m ention of 

“by law  or by this Constitution?" Furtherm ore, it misses a subtlety in Herbert J's 

argum ent tha t is not readily apparent in his judgm ent but, to  be fair to  Herbert J, 

was likely understood. It is the idea that Article 16.1 .1° permits only a pow er to  

disqualify or incapacitate outright, it does not give the Oireachtas powers to  

im pede  becoming electable to  the  Dail in the form  of obstacles such as electoral 

deposits. This must have been w hat H erbert J m eant because otherw ise he 

would have implicitly suggested th a t most of section 41 o f the  Electoral Act 1992, 

which lists how m em bership of the defence forces, bankruptcy and so on 

precludes Dail m em bership, is invalid. The Oireachtas has the power to  make

As noted by the Supreme Court in King v l\/linisterfor the Environment (No 2) [2007] 1 IR 296, 
at 320-321, where the Court perceptively noted that the comments in the 1983 Bill case as to 
Article 16 applied accurately to the particular m atter in issue of whether the description of the 
franchise for Dail elections in Article 16.1 was exhaustive.

Declan Budd, "Electoral Law, Referenda, and the Courts: Treading Delicately'" in Jeremy 
Sarkin and William Binchy eds. Human Rights, the Citizen and the State -  South African and Irish 
Perspectives (Round Hall 2001) 117.

Ibid, at 129. Emphasis In original.
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these kinds of disqualifications, under Herbert J's true  understanding, because 

they are outright.

Be tha t as it nnay, H erbert J's judgm ent can still solely rest on the  basis of the  

incom patibility, as he saw it, of the deposit requirem ent w ith  the general 

equality guarantee in Article 40.1 . Deposit requirem ents to stand fo r e ither the  

Dai! or European Parliam ent elections, according to  the judge, infringed the  

guarantee of equality before the  law in th a t they discriminate against people of 

low income and little m onetary w ealth  such as the  plaintiff. And this 

discrimination could not be justified by reference to  Article 40.1 's  proviso 

allowing for "differences of capacity, physical and moral" or "social function." 

Herbert J quoted extensively from  de Burca v A ttorney G e n e r a l , which, as well 

as providing judicial statem ents about how property ownership was not a 

legitim ate basis for distinguishing jury service qualification (and thus akin to 

saying access to  funds is not a legitim ate distinction for Dail Eireann candidacy), 

provided the rebuttal to  the suggestion tha t because the deposit requirem ent 

had been in place fo r so long -  th a t it was part of the  electoral system furniture  

so to  speak -  it was a constitutionally acceptable feature. The Supreme Court in 

de Burca said an invidious discrimination in jury qualification must be declared 

invalid notw ithstanding its long existence.

Finally, Herbert J considered the opinions of expert witnesses called by the  

plaintiff and the defendants. Chiefly the  expert opinion was about the purpose 

which the deposit requirem ents may serve. Professor Richard Sinnott gave 

evidence for the plaintiff doubting th a t the deposits effectively serve an 

im portant function in preserving the  electoral process against the  degradation  

tha t m ight result from  too many candidates on a ballot or a proliferation of "no 

hopers." Professor M ichael Laver gave evidence for the  defendants, emphasising 

the problems associated w ith a m ultitude of candidates and how the deposit 

requirem ents serve a valuable function in preventing frivolous candidates. It

[1976] IR 38.
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seems the  defendants faced a difficult tasi< in this respect, given Herbert J's view  

of the case, because in emphasising tha t the deposit did in fact serve a purpose 

(in discouraging candidates) they  w ere endorsing the claim tha t persons such as 

the p laintiff are indeed discouraged or effectively prevented from  getting the ir  

nam e on the  ballot paper.

There w ere  reasonable argum ents for and against the deposit system. It was 

com m on ground among the  experts witnesses th a t some sort of hurdle to  

surm ount in order to  be a candidate on the ballot was acceptable and necessary 

for the proper functioning of the system. The m ethod of having signatures of 

support was m entioned as an alternative m ethod tha t did not discriminate 

against poor people.^®" Redmond  could easily have been decided the other way. 

Given tha t it was com mon case tha t some sort of im pedim ent to  getting on the  

ballot was appropriate and acceptable, it is not a leap to  conclude tha t deposits 

of £300  and £1,000  w ere w ithin acceptable bounds. The reality is th a t a 

candidate needs many multiples of these am ounts to  have a realistic chance of 

election success w ith the higher figure for European parliam ent elections 

reflecting this reality of much larger constituencies than for Dail elections. The 

deposit requirem ent was introduced in the  Electoral Act 1923. It was £100, which 

was, in 1923, a much more substantial sum than £300  in 2001. This observation  

was made by counsel for the  state in King v M in ister fo r  Environment in the  High 

Court^^^ along w ith  the observation tha t this deposit requirem ent had not been 

challenged before Redmond. The implication was th a t fo r many years the  people 

had accepted the presence of some sort of im pedim ent to  getting a nam e on the  

electoral ballot. A more deferential approach like w h at the courts previously took  

in electoral law cases, such as Draper, Loftus, O'Reilly, and Breathnach, would  

have led to  a refusal to  declare the  deposit requirem ent unconstitutional. Loftus 

in particular could have been invoked as it pointed to  an approach tha t said that 

one once it was identified that a legitim ate aim was being pursued -

A version of this (th a t is, signatures plus attendance at a local authority  office fo r identify  

verification) would becom e the system subsequently put in place and the  subject of 
constitutional challenge in King v M in is ter fo r  the Environm ent.

King v M in is ter fo r  the Environm ent (No I j  [2004] 3 IR 345, at 372 -373.
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notw ithstanding tha t it put new entrants to  the political field at a disadvantage -  

it is not for the  court to  second guess the legislature as to  the means to  pursue 

tha t aim. The legislative concern is roughly the same in Loftus as in Redm ond -  

the  idea of bogus electoral candidates crowding the field and degrading the  

efficacy of the process w hereby voters can pick out and vote fo r the  candidates  

they  really w ant. Redm ond  marks a dram atic change in the stringency of review  

of legislation in the electoral context. The Court had presented to  it by Professor 

Laver a coherent rationale (to a large extent endorsed by Professor Sinnott for 

the  plaintiff) fo r the impugned scheme. The deposits of £300 and £1000  could 

have been view ed as m inim ally burdensom e. Yet Herbert J still struck down the  

scheme with no suggestion tha t a low er deposit of say £100  w ould have been 

acceptable. There is a tension within the  judgm ent given Herbert J's conclusion 

th a t the Oireachtas had no pow er to  put such a regulation as a deposit 

requirem ent in place while also seeming to  accept the expert testim ony tha t  

some sort of regulation restricting entry to  the ballot is necessary for the  orderly  

function of elections.

Redmond is also highly unusual in Irish constitutional equality law for being a 

case w here an indirect discrimination equality claim was successful. It contrasts 

starkly w ith D raper v A ttorney General fo r instance. The deposit requirem ents  

could not be said to  directly discriminate against poor people: there  was no 

incom e or w ealth  or property test to  get on the  ballot. Likewise the  polling 

arrangem ents, w ith postal voting not available to  voters w ith  disabilities, 

impugned in D raper did not directly discriminate against people w ith  disabilities. 

Redmond represents a high w aterm ark in Irish constitutional equality  caselaw. 

Redm ond  was a protection of access to  the ballot. Getting on the  ballot is an 

expressive act in itself, perhaps a step to  future , m ore realistic election challenge, 

perhaps not. In the  subsequent case of Ring v A ttorney Generaf"^^ a "right to  

stand for election to  the  Dail" would be invoked. It would be unwise to  suggest 

th a t only those w ith a chance of winning should be allowed run fo r office.

[2004] 1 IR 185.
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However, in term s of access to  dem ocracy and the im portance of opening 

avenues of change in a dem ocracy and historical experience of political lock-ups, 

the victory in Redmond  is not particularly ground-breaking. Herbert J referred to  

Denham J's judgm ent in McKenna (No 2) in passing as an articulation of the  

dem ocratic nature of the State. Otherw/ise there  is no a ttem p t to  refer to  a 

specific political equality principle associated w ith  the  M cKenna  judgm ent or to  

draw  support from  the implications of the  M cKenna  judgm ent fo r the  

determ ination  o f Redmond. Nor does it seem th a t the ramping up of the  

standard o f review  in Redmond  com pared to  previous electoral cases be 

attributed to  McKenna  as affecting a general increase in scrutiny: Sherwin  and 

Breathnach  both come a fter M cKenna  yet involve the  low level scrutiny of old. 

However, possibly the Mc/Cenno judgm ent played a m ore instrum ental role than  

is explicitly acknowledged in the Redmond j u d g m e n t  and perhaps simply the  idea 

tha t the equality guarantee perm eates the referendum  (and electoral) context 

did make a crucial difference. The influence of McKenna  is m ore apparent in the  

subsequent High Court judgm ent of McKechnie J in Kelly \ /  M in ister fo r  the  

Environment^^^ th an  in Redmond.

Morris v Minister fo r the Environment (2002)

M orris v M in ister fo r  the Environment^^^ conce rned  the  proposed Tw enty-Fifth  

A m endm ent of the Constitution, which was designed to  restrict the  

circumstances in which an abortion can lawfully take place in Ireland. The 

proposal was rejected by the People in a referendum  in 2002. Before the  

referendum  poll took place the applicants in M orris  sought to  have it stopped. As 

w ith the p la in tiffs  case in Riordan (No 2), the objection in M orris  was essentially 

to  the form  of the  proposed am endm ent. The am endm ent proposal set up fo r a 

Protection of Human Life in Pregnancy Act 2002 to  have constitutional status in 

the sense th a t it would be entrenched against legislative revision, would need a 

constitutional am endm ent process to  change it, and would not be subject to  an 

Article 26 review  or ordinary judicial review. This was to  be achieved by the

[2002] 4 IR 191.
[2002] 1 IR 326.
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People in referendum  approving an addition to  the  text of Article 46 th a t would  

allow fo r Article 40.3 to  contain an additional provision, Article 40.3 .4 , conferring  

such constitutional status on the Protection of Human Life in Pregnancy Act 

2002. The text of this 2002 Act was available ahead of the referendum  in the  

form  of a schedule to  the  bill to  am end the Constitution. In the event tha t this 

envisaged 2002 Act was duly enacted w ithin 180 days of the referendum  having 

been passed, the additional tex t to  Article 46 was to  cease to  be included in 

w ritten  reproductions of the Constitution but the  addition to  Article 40.3  would  

stay. In the  event tha t the 2002 Act was not duly passed by both Houses of the  

Oireachtas, w ithin 180 days of the referendum  having been passed, then the  

additional text to  Article 46 and Article 40.3 w ere  to  disappear and have no 

effect.

As w ith the Good Friday Agreem ent referendum  the  people w ere being asked to  

approve a change to  the Constitution that would not necessarily occur. It was a 

conditional am endm ent. Unlike the  Good Friday Agreem ent am endm ent the  

am endm ent at issue in Morris  involved tw o  unusual aspects: first, the setting up 

of a statute w ith  constitutional status and thus in effect having a part of the  

constitutional text outside the Constitution and second, the addition and then  

disappearance of a clause to  the am ending provisions in Article 46. So in addition  

to  replaying the argum ents in Riordan (No 2) the applicants in M orris  argued 

these aspects w ere  constitutionally impermissible in that they would be in 

breach of Article 46.1 , which states, "Any provision of this Constitution may be 

am ended, w hether by way of variation, addition, or repeal, in the m anner 

provided by this Article," and Article 46.4 , which states, "A Bill containing a 

proposal or proposals fo r the am endm ent of this Constitution shall not contain 

any other proposal."

Kelly J in the  High Court was not persuaded tha t any aspects of the proposed 

am endm ent contravened the requirem ents of Article 46. He said tha t nothing 

ruled out having an extraneous docum ent as, in effect, part of the  Constitution
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or incorporating an extraneous docum ent into the  Constitution.^®® He noted tha t 

the conditional nature of the  am endm ent had already been accepted as 

constitutionally permissible by the Supreme Court in Riordan (No As to  the  

Article 46 .4  argum ent Kelly J said tha t Article 46 .4  "clearly envisages a bill which 

m ay contain a single or m ultiple proposals fo r the am endm ent of the  

Constitution. But the Bill may not contain any other p r o p o s a l . A n d  proposal in 

this sense "refers to  a legislative proposal, i.e. a proposal which, if the  Bill to  

am end the  Constitution is passed, will take effect as substantive law in the  

S t a t e . K e l l y  J thus was firm ly of the view, w ith the All Party Oireachtas 

Com m ittee on the Constitution which in its first progress report of 1997, which 

he quoted, tha t the purpose of Article 46.4  was to  prevent an ordinary legislative 

bill from  being bundled w ith  an Act to  am end the  Constitution and thus 

circum venting the possibility of being referred to  review  of the Supreme Court by 

the President under Article 26. Despite this clear understanding of Kelly J, and a 

history of am endm ents w ith  m ultiple changes in one am endm ent and m ultiple  

different constitutional am endm ent proposals being put to  the people at the  

same tim e, there  have been recent attem pts to  object to  m ultiple constitutional 

am endm ent p r o p o s a l s . I t  is clear tha t in Kelly J's view the court could review a 

Bill containing a constitutional am endm ent proposal in order to  assess w hether  

Article 46's requirem ents have been observed. Thus, M orris  is another authority  

th a t does not endorse the superior courts' initial approach in the 1980s that 

suggested absolutely no court review  of a Bill in such circumstances.

Kelly V Minister fo r the Environment (2002)

In Kelly v M in ister fo r  the Enviror)ment^°^ the  m atter com plained about was the  

exclusion of measuring the value of services such as post, photocopying, and 

phone calls available to  incum bent Deputies in calculating Dail election campaign

[2002] 1 IR 326, at 337.
®°° 2002] 1 IR 326, at 337-339.

[2002] 1 IR 326, at 340.
[2002] 1 IR 326, at 341.
"Court rejects attem pt to halt referendums" The Irish Times, 27 October 2011. Kearns P said 

the applicants had simply misconstrued the provision.
Roche V Ireland and Finn v Minister fo r the Environment.
[2002] 4 IR 191.
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expenditure for the purposes of assessing compliance with electoral spending 

l i m i t s . A l s o  excluded was the value of similar services available to incumbent 

Senators in the Oireachtas and Members of the European Parliament. 

McKechnie J in the High Court said that this arrangement breached the 

Constitution's equality protection in Article 40.1 as well as the fair procedures 

requirements said to be contained in Article 40.3.1°. The Supreme Court affirmed 

this ruling.

There were two main issues in K elly. First, there was the question whether the 

electoral scheme actually, as the applicant submitted, permitted the outgoing 

Deputies to use services available to them as Deputies, such as pre-paid 

envelopes, for the purposes of re-election, with these services exempt from  

counting as election expenses. Second, assuming the items were available to 

incumbents and were exempt from expenses limits, the issue was whether the 

resulting apparent disadvantage to non-incumbent electoral candidates was 

unconstitutional. The respondents took the strategy of fighting on the first issue 

rather than the second. They said that the legislation ought to be read as 

recognising that incumbent deputies were not permitted to  use the services for 

"electioneering." Applying the presumption of constitutionality and the ancillary 

double construction rule led to this conclusion, so the respondents argued. As 

they acknowledged, one reading of the various legislative provisions had the 

scheme implicitly acknowledging that outgoing Deputies may well use Oireachtas 

services for electioneering and that this would not count as using up their limited 

electoral spending quantities. This, however, would produce unconstitutionality. 

So, another reading of the statutory provisions, which was open to the court, 

should be preferred, the respondents said. The respondents emphasised the 

words "for the avoidance of doubt" in paragraph 2 of the Schedule to the 

Electoral Act 1997 preceding the note that, by cross reference, indicated that 

expenses that count for calculating compliance with electoral spending limits did

Electoral (A m endm ent) Act 2001. Section 32. U nder section 43 of this Act it was an offence to  

exceed these limits and under section 36 a s tatem ent of expenditure was to  be furnished to  the  

Public Offices Commission.
Part IV o f the Electoral Act 1997.
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not extend to  services such as pre-paid envelopes and free telephone calls tha t 

incum bent deputies had available to  t h e m . T h e  respondents suggested that 

"for the avoidance of doubt" indicated th a t these things could simply never be 

used for electioneering. That is, for the avoidance o f doubt these things do not 

count as election expenses because, as everyone knows, they are never to be 

used fo r  elections. McKechnie J did not accept this reading as being reasonably 

open. He said the reading th a t applies is the  one th a t is plainly indicated if the  

w/ords "for the avoidance of doubt" w ere e x c i s e d . T h e s e  words e ither added 

nothing, in the judge's opinion, or just served to  make clear (or rem ove any 

possible lingering doubts) th a t the preceding list o f items counting as election  

expenses is indeed exhaustive and does not include the  items th a t follow.

As for the  second prom inent issue, the substantive issue of w hether exem pting  

services available to  incum bents was constitutionally repugnant, McKechnie J 

delivered a highly notable judgm ent in term s of judicial perspective on the  

constitutional requirem ents of equality and fa ir procedures in the electoral 

s p h e r e . T h e  judge provided a brief overview  of the developm ent of the  

equality guarantee in Article 40.1 . He noted the form er position in Irish 

constitutional law of a restricted equality guarantee and said it was of lim ited  

avail in scrutinising apparent discrimination in the electoral process. McKechnie J 

noted th a t in O'Reilly v M in ister fo r  the E n v i r o n m e n t ,w here the p laintiff 

sought to  impugn the listing of candidates in alphabetical order on ballot papers,

Section 3 1 (l) (b )  o f the Electoral Act 1997, as am ended by the  Electoral (A m endm ent) Act, 
2001 referred  to  the a schedule for the  expenses th a t would count as election expenses. 
Paragraph 1 of this schedule listed a t length types of expenditure th a t w ould constitute such

election expenses, items such as leaflets and posters th a t are used fo r the  purposes of publicity
and gaining votes. Paragraph 2 then said "for the avoidance o f doubt nothing in P aragraph l of 
this Schedule extends to" a list of fu rth er expenses which included item s such as le ft over 

resources from  a previous election campaign. It also include a cross-reference to  subparagraphs  

(i) to (v) of section 22 (2)(b ) and for presidential elections, subparagraphs (i) -  (v) of section 

46(2 )(b ). Section 22(2)(b ) of the  1997 Act, in turn, in the context o f exem pting items from  

counting as political donations, listed item s including free  postage and "any paym ent, service or 

facility provided to a person out of public funds or moneys provided ... by v irtue of being a 

m em ber of e ith er House of the  Oireachtas, a holder of qualifying office... a representative in the  

European P a rlia m e n t..."
[2002] 4 IR 191, at 215.
[2002] 4 IR 191, at 215-221.

“ ^ [1986] IR 1 4 3 .
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the  plaintiff's counsel conceded, and M urphy J was of the opinion tha t Article 

40.1 , as then understood, was not engaged by this type of differential trea tm en t. 

McKechnie J view ed the conception of Article 40 .1  as utterly changed w ith the  

Supreme Court decision in M cKenna v An Taoiseach (No 2). In McKenna (No 2) 

the  Supreme Court held th a t public funding of a "yes" vote in a referendum  

campaign in the absence of matching funding for a "no" vote was 

unconstitutional. McKechnie J picked out statem ents from  the Supreme Court 

judgm ents to  the effect th a t this one sided spending infringed the concept of 

equality (Ham ilton CJ, O 'Flaherty and Denham  JJ in McKenna). McKechnie J noted 

th a t Denham J "quoted at length" from  the judgm ent of Budd J in O'Donovan v 

A ttorney General^^^ and said tha t the  "spirit and concept of equality applies to  

the  process of a referendum . There is a right to  equal trea tm en t in the political 

process." McKechnie J also made reference to  Coughlan v Broadcasting 

Complaints Commission w here Carney J in the  High Court identified  

"unconstitutional unfairness" in the provision of greater party political broadcast 

tim e to  "yes" campaigners than "no" campaigners in the lead up to  a 

referendum . On appeal the Suprem e Court upheld Carney J's declaration. In that 

case Carney J said his decision was an application of the principles in McKenna  

(No 2). Finally, as regards equality in the political process, McKechnie J made  

reference to  the then recent judgm ent of H erbert J in Redmond. McKechnie J 

identified how Herbert J relied not only on Article 16 but also on Article 40.1  in 

finding deposit requirem ents to  stand for election to  the Dail and fo r the  

European Parliam ent unconstitutional -  this was an unjustified discrimination 

betw een human persons infringing the  principle in Article 40.1 , so Herbert J held 

in Redmond. McKechnie J concluded:

"It appears from  the foregoing and now seems clear th a t the State must 

in its electoral laws have regard to  the concept of equality and must

[1961] IR 114. McKechnie J did not comment on the fact that the O'Donovan case from 1961 
pointed to a political equality imperative decades before the restrictive cases such as O'Reilly v 
Minister fo r the Environment of 1986.

[1995] 2 IR 10, at 53, per Denham J.
[2000] 3 IR 1.
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ensure th a t w ith any provisions passed into law the guarantee of equality  

as contained in Article 40.1  of the Constitution will be respected. It 

cannot there fo re  by any provision of a statute, or by the m anner and way  

in which it might im plem ent such a provision, cause unjustified advantage  

to  accrue to  one person, class or classes of the com m unity as against, or 

over and above, another person or class of th a t same com m unity. Equals 

must be trea ted  equally.

McKechnie J w ent on to  draw  from  this same line of case law the identification of 

a fair procedures requirem ent, said to  be contained in Article 40.3 .1°, tha t 

applied to  the  case at hand. Specifically in McKenna (No 2) and in Coughlan there  

w ere statem ents tha t in the context of the referendum  "fair procedures require  

tha t the scales should be held equally between those who support and those 

who oppose the amendment."®^® McKechnie J said th a t the principles in Article 

40.1  and in Article 40.3 .1° apply in the case of electoral law as well as in the a 

referendum  and as in the case of Redmond regarding deposit requirements.®^^

Having identified the prima facie infringem ent of the  Constitution, McKechnie J 

was satisfied th a t there  was no justification for it.®^® McKechnie J said the  

respondents had not indicated how the disadvantage to  non-incum bent 

candidates for the Dail could be justified. He also said tha t the  differential 

treatm ents  had real consequences as he considered access to subsidised 

com munications was precisely w hat would serve to  make a difference to  

electoral success prospects.®^^ For McKechnie J e ither of the tw o  bases -  equality  

or fair procedures -  grounded his conclusion tha t the advantage to  incumbents, 

such th a t they can potentially enjoy higher levels of election campaign spending 

was unconstitutional. However, the equality and fair procedures requirem ents in

[2002] 4 IR 191, at 218.
[2000] 3 IR 1 at 25.
Redmond of course was in the context of electoral law and it is therefore curious why 

McKechnie J wrote as if it was a step from McKenna (No 2) to the Kelly scenario that was not 
already taken in Redmond. [2002] 4 IR 191, at 219-220.

[2002] 4 IR 191, at 220-221.
[2002] 4 IR 191, at 220.
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this context w ere  very much in tertw ined. The fa ir procedures com plaint was 

precisely the  same as the  equality complaint: th e  process is not fa ir because one 

group has an advantage over the other, that is, there  is unequal trea tm en t. It is 

unfair because it is unequal. It may be possible th a t fair procedures and equality  

protections in the  electoral process come apart. As I will note in chapter 5 o f this 

the  M cKenna  judgm ent makes m ore sense resting on its fair procedures limb 

(inform ed by notions o f dem ocratic requirem ents) than on its equality limb. That 

is, in McKenna  there  was unconstitutional unfairness, if perhaps not unequal 

trea tm en t of an unconstitutional kind. The situation in Kelly is d ifferent, 

however; it can make sense as an in terpretation and application o f the equality  

guarantee th a t is oriented tow ards careful scrutiny of distinctions and 

discriminations in law. As such, Kelly marks a m ore searching judicial review  than  

in previous electoral cases.

In the Supreme Court appeal in Kelly i/ M in ister fo r  the Environm ent Keane CJ 

gave the Court's judgm ent w ith which the fou r o ther m em bers of the  Court 

agreed. A fter summarising the essential details of the case concisely, Keane CJ 

provided evaluative conclusions. He affirm ed McKechnie J's approach to  the  

in terpretation  issue, tha t is, tha t the respondents' suggested reading was not 

reasonably open to  the court and therefore  the  double construction rule could 

not apply to  save the relevant provision from  being struck down. This in effect 

determ ined the core substantive issue of w h e th er the disadvantage was 

unconstitutional since the  respondents on appeal accepted tha t this would be 

so.®^  ̂ Keane CJ then addressed the question o f the  effect of the judgm ent given 

th a t the respondents specifically sought for it to  have prospective effect only, if 

th e ir appeal was unsuccessful, as they feared  the possibility of criminal 

prosecutions fo r deputies and others who m ay have in fact exceeded the ir  

spending limits w ith  the value of the Oireachtas services factored in. Keane CJ 

distinguished the  present situation from  M urphy v A ttorney Generaf'^^ w here

Loftus, Draper, O'Reilly, and Breathnach. 
“ ‘ [2002] 4 IR 191, at 228.

[1982] IR 241.
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under restitution principles m oney paid over under a constitutionally invalid tax 

regime fell to  be repaid. The contrast, it seems, w ith the situation in Kelly was 

th a t it was a m atter of speculation w h eth er criminal proceedings would be taken  

against deputies who may have conscientiously com plied w ith  the scheme (a 

scheme which told them  they did not have to  factor in the value of the ir free  

phone calls and so on) now declared to  be invalid in one particular respect of the  

exemptions. Keane CJ said this was not a m atter fo r the Court to  anticipate.

The decision in Kelly was based on the  difference in position between

incumbents and non-incum bents. The impugned legislation in effect allowed  

incumbents to  use a greater am ount of resources than non-incum bents. It was 

not dw elt on in the case, nor need it have been (though there  was an oblique  

appreciation of the problem  in McKechnie J's com m ent quoted below ) how the  

central fear in McKenna  o f public resources being used by elected

representatives to  get re-elected was revealed by M r Kelly's com plaints, albeit on 

a relatively small, non-visible scale. Contrary to  the respondents' suggested 

construction of the  legislation, it was clear th a t the legislation implicitly approved  

of the idea tha t incum bent TDs could use postage and phone calls fo r the  

purpose of seeking re-election at the expense of the public purse. The legislative 

scheme provided com prehensive regulation, yet made no e ffort to  rule out the  

use of public resources for electioneering. McKechnie J articulated the problem  

in this passage:

"Even if there  was no cap on the  expenditure which a candidate could 

incur, the availability  itself, o f such facilities and services out o f  public

funds, could be said to be unfair and  discriminatory, but w hen one adds to

tha t a newcom er's inability to  match the value of such services by 

increased spending, the  resulting situation is unjust, unreasonable and 

arbitrary."®”

[2002] 4 IR 191, at 220. Emphasis added.
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Even if there was some way by which allowance was made so that a non- 

incumbent candidate could, in effect, spend or use as much resources as an 

incumbent such that the disparity was eliminated, it would still be the case that 

the McKenna rule was breached. It would, of course, be a difficult matter to 

police and to adjudicate on, as it would be very difficult to isolate a Deputy's 

telephone calls, for example, that are exclusively devoted to getting re-elected as 

opposed to routine constituency work or gathering opinions to inform policy 

ideas. It would be very difficult to disentangle the uses of resources.

King v Minister for the Environment (No 1) (2003) and King v Minister for the 

Environment (No 2) (2006)

King v Minister fo r  the Environment (No 1)^^^ and King i/ Minister fo r  the 

Environment (No involved the same area of election law as Redmond i/ 

Minister fo r the Environment, that is, the requirements to be satisfied in order for 

a potential electoral candidate to become a candidate on the ballot paper. In 

King, the impugned legislation discriminated against electoral candidates who 

did not have affiliation with a registered political party. In order to get on the 

ballot such non-party (or independent) candidates had to provide signatures of 

30 supporters or assentors, as well as have these assentors present at the local 

authority offices to have their identity verified. Political party candidates had no 

such task to perform. The High Court upheld this arrangement, but the Supreme 

Court said it was incompatible with the Constitution. While the Supreme Court 

recognised a legitimate purpose in ensuring electoral candidates sought election 

in good faith and that there was a rational basis for distinguishing between party 

and non-party candidates, the Court concluded that the measures adopted were 

disproportionate. McKenna was not cited by the Supreme Court. The High Court 

decision of Kearns J in King v Minister fo r  the Environment (No which 

concluded that the discrimination between party and non-party candidates was

[2004] SIR 345 (HC). 
[2007] 1 IR 296 (SC). 
[2004] 3 IR 345.
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consistent w ith  the Constitution's equality protection, did consider the McKenna 

judgm ent in some detail.

King in the High Court

It will be recalled tha t in Redmond  the  High Court struck down the  scheme in the  

Electoral Act 1992, part 10, w here a nom ination to  be on the  ballot paper for Dail 

elections was required to  be accom panied by a m onetary deposit. In the wake of 

Redmond, which was not appealed to the  Suprem e Court, the  Electoral 

(Am endm ent) Act 2002 effectively replaced the deposit requirem ent with the  

requirem ent to  supply the nam e of a political party th a t is on the Register of 

Political Parties,^^^ and a certificate o f political affiliation confirming this, to  the  

returning officer. This certificate was to  contain the  signature of an officer of the  

political party. A lternatively, the nom ination could be assented to  by 30 

registered Dail electors in the constituency.^^® To assent, a person had to  sign the  

w ould-be candidate's nom ination paper and present in person w ith  photographic 

identification to  the relevant Local A uthority official at the principal offices of the  

local authority in the constituency concerned. An elector could only be an 

assentor for one candidate per election. It was not the  case tha t assentors had to  

present at the local authority offices at the  same tim e  as one another. There was, 

however, a lim ited period of 7 days for nom ination and the  gathering of 

assentors' signatures and the ir attendance for verification.

The plaintiffs' case involved emphasising the difficulties and inconvenience they  

had experienced in attem pting  to  get on the ballot for the  2002 general election. 

Counsel chiefly relied on Herbert J's High Court decision \n Redm ond  in which he 

struck down electoral deposit requirem ents and supplied helpful dicta  for the

Section 2 5 (l) (a )  of the  Electoral Act 1992 as am ended by the  Electoral (A m endm ent) Act 2001  

provides tha t the  Clerk o f the Dail shall be the Registrar of Political Parties to  w/hom a political 
party may apply for registration under section 25(2)(a ). A requ irem ent, am ong others, is for the  

party to  show it has at least 300 m em bers.
Section 46 of the Electoral Act 1992, as am ended by the  Electoral (A m endm ent) Act 2002.

(th a t is, s 46(4A) and (4B) of the  Electoral Act 1992, as inserted by s. 1(a) of the  Electoral 
(A m endm ent) Act 2002 ). The Electoral Regulations 2002 provided in g reater detail the  precise 

requirem ents as to  the form  of the nom ination paper and details such as the  precise form  of 
photographic identification th a t will suffice.
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plaintiffs in King to  the effect th a t imposing an im pedim ent on persons gaining 

m em bership of the Dail was ultra  vires the Oireachtas. Counsel for the State in 

defending the signatures and assent procedure said of Redmond th a t  it could not 

be tenable for Herbert J to  have held, as his judgm ent seemed to  indicate, that 

the Oireachtas had no pow/er to  regulate entry to  the ballot. It was pointed out 

tha t Herbert J m entioned a system of signatures as an alternative to  the  deposit 

requirem ents he struck down. Of course, the  current system required signatures 

and  presence at the local authority, but it was arguably implicit in the  m ention of 

signatures th a t there  would be a verification process for them . The state 

emphasised, via expert testim ony of Professor Laver, the problem s and 

degradation of the electoral process in a PR-STV system tha t arises and increases 

if the  num ber of candidates on a ballot paper rises beyond "25 or 30."®^® The 

problems include voter confusion and inability to  make one's choice in a 

crowded ballot paper, and also uncertainty about w hat way the election will pan 

out, thus lim iting ability to  make an inform ed choice. Professor Sinnott also 

provided evidence fo r the State as to  the com paratively minim al im pedim ents  

imposed in Ireland on a European w ide scale.

Kearns J's decision from  the start gives the impression tha t he will find the  

impugned procedure to  be constitutional; he opens the part of his judgm ent 

under the heading "decision" by recognizing under Article 16.1 .1° "that the  

Oireachtas is entitled  to  adopt some measures for the purpose of regulating 

candidature at Dail elections." He emphasised the presum ption of 

constitutionality and quoted judicial statem ents to  the effect tha t highly 

deferential judicial review of legislation is appropriate.®^^

Kearns J also pointed out th a t a proportionality analysis must take place a fter a 

finding tha t a constitutionally protected interest is encroached on. He quoted

[2004] 3 IR 345, at 362. 
[2004] 3 IR 345, at 345. 
[2004] 3 IR 345, at 376.
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Costello J's articulation of the proportionality test.®^^ Furtherm ore, Kearns J 

quoted®^^ from  Colgan v !RTCf‘ ‘̂' w here O'Sullivan J said:

"It appears tha t the correct approach of this court when considering 

w h eth er the infringem ent of a constitutionally protective right impairs 

that right as little as possible is to  refrain from  condem ning a w ider 

infringem ent such as a blanket ban notw ithstanding tha t a m ore selective  

alternative is adm ittedly available, if a rational explanation for the  w ider 

in fringem ent is available to  the Court... Some degree of judicial restraint, 

appears appropriate, therefore , when the court in the  context of applying 

the proportionality test, is considering w h eth er a statutory infringem ent 

of a constitutional right does or does not 'im pair the right as little  as 

possible'"^^^

This is an interesting choice of judicial quote because it is an instance w here  a 

judge (O'Sullivan J) takes tha t part of the proportionality test tha t apparently  

points to  a high standard of review (the proposition tha t the  right-infringing  

legalisation under review must m inim ally im pair the  right) and changes it into a 

low standard of review criterion. It is an instance of modifying the proportionality  

test to  make it deferential at all points.®^®

Having set out the fram ew ork for his constitutional analysis, Kearns J proceeded  

to  apply it in reverse to  the usual approach of first addressing w h eth er there  was 

prim a fac ie  infringem ent of a constitutionally protected interest and, if so, then  

assessing w h eth er it is justified or not. Kearns J did this in reverse. He first

outlined the  rationale and justification of the assent requirem ent. He then

proceeded to  assess w hether any constitutional provisions w ere  breached. As he

[2004] 3 IR 345 , at 376; Heaney v Ireland  [1994] 3 IR 593, a t 607.
[2004] 3 IR 345 , at 377.
[2000] IR 490 .
[2000] IR 4 9 0 , a t 512.
See David Kenny, "A Dorm ant Doctrine of O verbreadth: Abstract Review/ and lus Tertii in Irish 

Proportionality Analysis" (2010) 32 DUU 24, at 45 -46  for analysis th a t the m inim al im pairm ent 
limb is unduly dem anding of the legislature w/hen applied as it is stated.
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described his approach,^^^ Kearns J readily accepted the  expert testim ony of 

Professors Laver and Sinnott on behalf of the State. The judge drew  a 

distinction betw een fringe electoral candidates and frivolous candidates. He 

made it clear the  legitim ate state interest was in restricting frivolous candidates, 

not so much fringe candidates. The fo rm er risk devaluing the  electoral process 

and can be legitim ately curtailed. A separate problem , and for Kearns J, more  

serious, was th a t associated w ith  increasing num bers of candidates on a ballot 

paper. This of course is a problem  created by fringe candidates as well as 

frivolous candidates and indeed realistic candidates; they  all contribute to  

clogging up a ballot paper. Kearns J took the potential problem  as confusion and 

uncertainty created for the voter the more candidates on the ballot. Kearns J 

accepted th a t this was a "significant th rea t to  the  electoral process and the  

freedom  of citizens to  elect the ir rulers"®^^ and it was there fo re  legitim ate for the  

state to  guard against an excessive num ber of names on the b a l l o t . F i n a l l y ,  

Kearns J did not accept that a signatures system w ithout the need for assentors 

to  have the ir identity validated in the prescribed way would suffice. He 

seemed persuaded by evidence to  the  effect tha t it was essential to  verify  

signatures in this m anner as it could be adm inistratively chaotic if candidates 

w ere on the ballot and not having 30 authentic assentors. The tim e period for 

the process to  be com pleted by non-party candidates was tight, Kearns J 

accepted, at 7 days, but view ed the regulation, in the w hole, justified. This 

recognition by the judge tends to  reveal that the impugned system does not 

encroach on a right (assuming a right is infringed) as m inim ally as possible. 

However, there  was probably a stronger case in defence of the  7 day period than  

Kearns J accepted. This argum ent would be based on the lim ited tim e  period 

betw een the calling of an election and the polling day and the  need to  have a 

workable and adm inistrable system; the lesson is perhaps how the minim al 

im pairm ent limb of the proportionality test is unduly stringent in speaking of

[2004] 3 IR 345, at 379. 
[2004] 3 IR 345, at 377-378. 
[2004] 3 IR 345, at 378. 

®‘‘°[2004 ]3 IR 345 , at 378. 
[2004] 3 IR 345, at 379.
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possibility rather than practicability. In any event, Kearns J "found th a t the  

particular measures are themselves objectively reasonable and proportionate  

having regard to  the mischief they are designed to  prevent.

Kearns J endorsed®'*^ Herbert J's approach tha t "Article 16.7 should probably be 

seen as referring only to  the regulation of elections and not the regulation of 

eligibility... these are tw/o quite distinct concepts and th a t Article 16.1 .1° deals 

w ith one [eligibility] and Article 16.7 with the  other [elections]." This carries 

Herbert J's error of failing to  appreciate how requirem ents for getting on the  

ballot paper is undeniably a m atter of election regulation and as a result this is 

not a relevant distinction to  draw in cases such as Redmond  and King.^‘̂ ‘̂  Kearns J 

also carried the  misleading statem ent from  Herbert J w ho in turn carries it from  

Re Article 26  and  the 1983  Bill case tha t Article 16.7 refers to  "m inor regulatory  

provisions" concerning elections. Kearns J, following Herbert J, accordingly 

confines his Article 16 analysis of the permissibility of the assent requirem ents in 

light of Article 16.1.1°. He recognises, in contrast to  Herbert J's omission to  do so, 

th a t section 41 of the Electoral Act 1992, as well as repeating some but not all of 

the explicit disqualifications in the Constitution (for exam ple, age restriction), 

provides several criteria in addition to  those enum erated in the Constitution such 

as persons of unsound mind, bankrupts, mem bers of the guards and defence  

forces, and European Commission members. The implication is that it must

[2004] 3 IR 345, at 379.
[2004] 3 IR 345, at 379 -380 .
Part of functional, orderly elections is tha t the ballot paper will do the basic job of allowing  

electors to  choose and record the ir preference. The num ber of candidates on the paper is an 

aspect of this and as discussed in the King case as well as Redmond, excessive num bers of 
candidates on the  ballot paper tends to  underm ine the  process. Eligibility and election issues do 

o f course come apart at tim es. Sections 41 -43  in Part IX of the Electoral Act 1992 are about 
eligibility fo r m em bership o f Dali Elreann. These provisions flag up by im plication criteria (in 

section 41) th a t must be m et in order for som eone to  become a m em ber of the Dail in the first 
place. But Part IX as a w hole governs issues of non-continuance. It is this Part o f the Act, for 

exam ple, th a t provides th a t w here  a current deputy is declared bankrupt by a court in the  

jurisdiction, or is sentenced fo r a crim e fo r a period of six months or m ore, he or she becomes 

disqualified from  the  Dail; th a t is, the ir m em bership ceases. A challenge by a TD, say, w ho tried  to  

resist being disqualified in this m anner for such a reason would be a challenge w here it would be 

re levant to  open up the  distinction m ade by H erbert J in Redm ond  about how Art 16.1.1° locates 

the  pow er o f the Oireachtas to  regulate eligibility only, w hile Article 16.7 locates the pow er to  

regulate elections. In this exam ple Article 16.1.1° could rightly be considered to  be in issue rather 
than Article 16.7.
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acceptable for the Oireachtas to  provide for fu rth e r disqualification and 

incapacities under Article 16 .1 .1“.®'’  ̂ H erbert J's discussion by contrast seemed to  

suggest the  Oireachtas had no pow er to  do this beyond very lim ited reasons such 

as preservation of the separation of powers (for instance, judges cannot be Dali 

mem bers).

Kearns J finally turned to  Article 40 .1  to  assess w h eth er the impugned scheme 

was discriminatory. He accepted th a t political parties provide a safeguard in 

respect of the ir candidates. They will only put forw ard  serious candidates and 

will not w ant to  flood the ballot paper. He accepted the  expert opinion tha t to  

get a nom ination from  a party requires a significant internal process through the  

party.

Kearns J endorsed McKechnie J's statem ents in Kelly about how the  concept of 

equality applies in the electoral laws context.®"*® Kearns J highlighted how  

McKechnie J acknowledged th a t equality  doctrine adm its differential trea tm en t  

provided it is justified. Applying this, Kearns J reasoned tha t non-party electoral 

candidates are indeed d ifferent from  party candidates in an im portant way tha t  

w arrants th e ir d ifferent trea tm en t in law.

"[I]t seems to  me open to  the  legislature to  provide for d ifferent 

measures for each, such measures to  be tailored to  the com monsense  

realities of the  situation. I entire ly  accept counsel for the  defendants' 

submissions on this point, nam ely, that it would be a nonsense to  trea t  

party candidates in exactly the  same way as non-party candidates. In my 

view  the measures now contained in the statutory code regulating both 

party and non-party candidates have brought about as level a playing 

field as can realistically be hoped for and have thereby granted due 

recognition to  the concept o f equality identified by Budd J. in O'Donovan  

V. The A ttorney General [1961] I.R. 114.

The Article 40 argum ent must also be seen in the context of w h at o ther

[2004] 3 IR 345, at 380-381. 
[2004] 3 IR345, at 383.
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Articles provide in this context. It seems to  me th a t the  restrictions 

created by the Act of 2002 are fully justified by reference to  Articles 5, 6 

and 16.1 .2° of the Constitution which place such a high prem ium  on 

dem ocratic rights, including the citizen's right to  vote, a right which must 

be seen as meaning the right to  cast an effective vote and one with  

predictable consequences. This right is, or is capable of being severely 

com prom ised w here an unrestricted system of access to  the  ballot is 

permitted."®"'^

This is an interesting passage for a num ber of reasons. It is another exhibit in the  

collection of judicial statem ents about a structure of dem ocracy with  

requirem ents inferred from  a num ber of constitutional provisions, some of which 

are rather abstract such as the state being "dem ocratic." It is also interesting  

because it raises the question w hether, on this approach, it is not just a case of 

the assent requirem ents being justified but tha t they -  or som ething like them  -  

are som ew hat required  by the Constitution, such th a t unrestricted access to  the  

ballot paper is not som ething that can be perm itted under the  Constitution. 

Finally Kearns J quickly dismissed the contention th a t the assent requirem ent 

underm ined the constitutional protection of ballot secrecy, accepting Prof 

Sinnott's observation tha t assenting to  a candidate's nom ination does not 

necessarily imply a vote for him or her and indeed the  secrecy in actual voting is 

not compromised.®^®

King in the Supreme Court

The Supreme Court in King v M in ister fo r  the Environm ent (No 2)^^^ heard 

appeals from  tw o  of the three  plaintiffs whose claims w ere adjudicated on by 

Kearns J in the High Court in King v IVIinister fo r  the Environment. The Supreme 

Court also heard an appeal from  Denis Riordan's unsuccessful a ttem p t to  have 

the  High Court order tha t candidates w ithout political party affiliation be listed

[2004] 3 IR 345, at 383. 
[2004] 3 IR 345, at 374. 
[2007] 1 IR 296.



240

on the ballot paper as "independent" instead of "non-party."®^°The Supreme  

Court judgm ent of M urray CJ in King provided a m ore sym pathetic sum m ary than  

in the High Court's judgm ent of the plaintiffs' difficulties faced in attem pting to  

secure the ir names on the ballot. A clearer case is presented of the  

inconvenience for assentors to  a ttend, w ithin office hours, at th e  local authority  

offices. In some cases the  office is many miles away and not even in the  

geographical boundaries of the  relevant constituency; fo r exam ple, for both 

Kerry North and Kerry South the  relevant office was in Tralee. Some assentors 

w ere said to  have had to  give up a day's w ork to  attend.

In its decision the Court took as uncontroversial the legitim ate interest, and 

indeed obligation on the State in conducting efficacious and orderly elections for 

Dail Eireann. The Court noted th a t from  1923 until 2001 there  was a deposit 

requirem ent designed to  protect the electoral system from  exploitation by 

frivolous candidates and to  protect from  abuse arising from  excessive numbers 

on the ballot. This com m unicated an im portant e ffo rt by the  state indicating its 

com m itm ent to  protect the  electoral p r o c e s s . T h e  Suprem e Court drew  the  

conclusion tha t it was incontrovertible and com patible w ith  dem ocracy tha t 

there  be measures to  protect the  ballot from  frivolous candidates and excessive 

numbers.®”

"[T]he State has a legitim ate interest, founded on rational considerations, 

in being concerned th a t the  integrity o f the e lectoral process is not 

ta in ted  by frivolous candidates or a seriously excessive num ber of 

candidates on the  ballot paper"®^'*

Regarding the plaintiffs' contention th a t there  was no real danger of excessive

Riordan v Ireland [2005] lEHC 44.
[2007] 1 IR 296, at 304-305.
[2007] 1 IR 296, at 314.
[2007] 1 IR 296, at 314-315.
[2007] 1 IR 296, at 315. The Supreme Court was following the High Court order of dealing with 

things in its judgment, that is, assessing the rationale for the measure before seeking to identify 
w hether the Oireachtas had the power to enact it and whether it was a proportionate and 
justified, or disproportionate and unjustified, limitation on a constitutionally protected Interest.



241

numbers or frivolous candidates underm ining the  process, the Court said that 

provided th a t there w/as a rational basis for having preventative measures that 

w ere in o ther respects com patible w ith the Constitution and proportionate, the  

Court would not invalidate them.^^^ The Supreme Court in King w ent quite some 

w ay in correcting problem s w ith the Redmond  judgm ent, which persisted 

through to  the High Court judgm ent in King. Chiefly there  was a departure and 

indeed an overruling of Redmond  in its identification o f Article 16.7 as an inapt 

base for grounding the pow er to  impose restrictions on candidates getting on the  

ballot paper. First, the  Supreme Court in King identified how there  is a 

substantial provision (section 41 of the 1992 Act) on the disqualification from , 

and incapacity for, Dail m em bership. The Court was happy th a t the Oireachtas 

can and does restrict Dail m em bership apart from  the enum erated instances in 

the Constitution such as the Auditor and Com ptroller General being disqualified 

from  Dail m e m b e r s h i p . T h e  Court pointed out th a t the  plaintiffs in the present 

case had not been disqualified from  Dail membership; the problem  was th a t they  

had been unable, or had difficulty, satisfying conditions designed to  ensure 

candidates for elections have bona fide com m itm ent to  the electoral process. It 

was the electoral process tha t was concerned and accordingly Article 16.7, calling 

fo r the Oireachtas to  regulate the electoral process fo r the Dail, tha t bases the  

pow er which the Oireachtas had exercised in this context. Thus, for the Supreme  

Court, Herbert J's approach, w hereby deposit requirem ents or indeed other 

conditions for getting on the ballot are said to  be ultra vires, was incorrect. The 

Suprem e Court explored the  basis for Herbert J's view. It reproduced the relevant 

lengthy passage from  th e  1983  Bill case^^^ describing Article 16. This is the  

passage w here  the  Court in the  1983 Bill case listed the essential features of the  

Dail and Dail elections prescribed in Article 16 and stated that Article 16 is a total 

code for the  regulation of elections to  the Dail. The Court in King refrains from  

expressing criticism of its predecessor's view in 1984 but tries to  place the 1984  

Court's words in context of the  specific provisions of the  Bill it was reviewing at

[2007] 1 IR 296, at 315.
[2007] 1 IR 296, at 317-318.
Re Article 26 and the Electoral (Amendment) Bill 1983 [1984] 1 IR 268.
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the tim e pursuant to  an Article 26 reference.®^®

As I have outlined above, the  Suprem e Court in the 1983 Bill case used 

misleading language in describing Article 16. It is not a "total code," at best it is a 

partial code. Yet even "partial code" is not an entirely accurate description. The 

particular point the 1983  Bill case Court w/as addressing was w h eth er Article 16 

envisaged or ruled out non-citizens being entitled to  vote in Dail elections. The 

Court held tha t non-citizens being entitled to  vote in Dail elections was ruled out 

and this was based on reading the  words of Article 16.1.2°, as they then w ere, 

saying citizens w ere entitled to  vote as describing the permissible franchise 

exhaustively rather than partially. Hence, the language of "total code" and 

"constitutional code" crept in. These term s may well have been apt in respect of 

the net point the Court was deciding about w h eth er non-citizens could be given a 

vote in Dail elections by statute. The misleading aspect is to  use this language in 

respect of Article 16 generally as opposed to  just the relevant clause of Article 

16.1.2°. W hat flow ed from  this characterisation of Article 16 was the idea tha t  

w hat Article 16.7 leaves to  the Oireachtas to  legislate is only the most m inor and 

technical of adm inistrative details. As the  Supreme Court in King perceptively  

pointed out, m atters of great significance, such as the disqualification of voters, 

are among the  items left to  the Oireachtas.®^® The Court in the 1983  Bill case 

expressly enum erated  these and other w eighty m atters among the m atters left 

to  the  Oireachtas to  regulate, subject to  constitutional param eters. The Supreme 

Court in King said;

"As the court in th a t judgm ent m ade quite clear Article 16 does contain 

the core or the essential elem ents for the holding of elections for Dail 

Eireann. Those elem ents cannot be altered except by way of am endm ent 

to  the Constitution, as indeed happened following the court's decision in 

tha t case. W hen the court in th a t judgm ent stated th a t Article 16 

"indicates" a tota l code fo r the  holding of elections to  the Dail subject to

[2007] 1 IR 296, at 320. 
[2007] 1 IR 296, at 320.
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"other minor regulatory provisions" it is quite clear th a t it was speaking in 

relative term s and not excluding subsidiary m atters, which are not 

necessarily essential features but are nonetheless in themselves  

im portant m atters requiring regulation. The court referred to  some of 

these in the next ensuing passage w hen it referred generally to  "the  

m atters which are left to  be regulated by law" and which "would appear 

to  be"®®°

The Supreme Court in King w en t on to  say:

"M oreover, neither O'Higgins CJ nor o ther m em bers of the court could 

have been oblivious to  the  fact tha t the  lodging of a m onetary deposit by 

a candidate, refundable in certain circumstances was and had been a 

fea tu re  of the electoral system since 1923. At no point was it suggested 

by the court, implicitly or otherwise, th a t th a t was a m atter which could 

not be regulated by law."®®^

The Supreme Court in the  1983 Bill case was not considering deposit 

requirem ents: the Bill being reviewed under Article 26 had no provision on 

deposit requirem ents. W hile the  Court in the 1983  Bill case m ight not have been 

oblivious to  the  existence of the deposits, the absence of a m ention of them  is no 

reason to  assume approval. Perhaps the Suprem e Court's point here in King is 

best seen as an attem pt to  emphasise that it is a quite extraordinary claim that 

the deposit requirem ents -  w hatever about th e ir com patibility w ith  the  

Constitution in substance -  are something th a t the  Oireachtas has simply no 

pow er to  enact in any shape or form  whatsoever.

Having overruled Redmond  on this distinct point -  the  point tha t Article 16.7 is 

not the  source of the Oireachtas's pow er to  regulate entry  to  the ballot paper -  

the Supreme Court in King w ent on to  consider the substance of the impugned

[2007] 1 IR 296, at 320. 
[2007] 1 IR 295, at 321.
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measures which require signatures of 30 assentors for a would-be electoral 

candidate without party affiliation in order to get on to the ballot. The Court 

repeated its opinion that the State had a legitimate interest in adapting 

measures designed to require a demonstration of bona fide  commitment to the 

electoral process on the part of potential electoral candidates.®®^ The Court also 

mentioned the presumption of constitutionality such that the onus is on the 

applicant to establish unconstitutionality. The Court found most aspects of the 

scheme to be proportionate and therefore justified. That is, the number of 30 

assentors was not so high as to be unduly burdensome, nor was the time period 

for these to be provided too restricted, despite this being an aspect that expert 

evidence for the State from Professor Sinnott having conceded as something that 

could be more generous, a point that had also been endorsed by Kearns J. The 

Court did not think that the requirement to attend at a particular location, to 

have the identity of assentors affirmed, was unduly burdensome in itself. 

However, in the facts there was evidence of assentors having to travel distances 

in the order of 70km to fulfil this aspect. This was the sole aspect of the 

impugned scheme that the Supreme Court seized upon as providing a 

disproportionate impediment to a potential candidate fulfilling the requirements 

for them to get on the ballot.®®^

The State's argument that it was necessary to have assentors attend at limited 

locations because these designated local authority offices were the only location 

where both the electoral register and the supplemental register were available 

was not accepted by the Court. The Court believed, notwithstanding the State's 

evidence, that "other administrative arrangements which are significantly less 

onerous regarding the verification of a signature on a nomination paper" must be 

available.®®'' This led the Court to find that "that s. 46(4B) in requiring each 

assentor to attend personally at the designated office is incompatible with the

[2007] 1 IR 296, at 321. 
[2007] 1 IR 296, at 323. 
[2007] 1 IR 296, at 324.



245

Constitution."®^^

As for the  challenge to the  scheme on the basis of an unjustifiable discrimination  

against non-party candidates vis-a-vis registered political party candidates, The 

Court was ultim ately unconvinced. The Court accepted the  State's argum ents  

th a t given th a t registered political parties w ere  subject to  statutory regulation  

which, am ong other things, tended to  ensure such parties' bona fides regarding 

the  electoral process, th a t the  position of non-party candidates was sufficiently  

d ifferent to  w arrant the d ifferent procedures for gaining entry to  the  ballot. 

The Court made reference to  its predecessor's opinion in Loftus i/ A ttorney  

General th a t statutory regulation of political parties was im portant in 

protecting genuine political action and protecting against a proliferation of bogus 

fro nt organisations. The Court also repeated the evidence it heard about the  

process th a t political party candidates typically go through in order to  get a 

party's nom ination. The Court accepted an assumption tha t the  political parties' 

processes ensure the bona fides of their candidate and hence there  was not the  

same need to have them  show assent of 30 individuals.

In the Suprem e Court judgm ent in King we see a strict review  applied to  the  

impugned legislative scheme. The Court on the  whole found the  scheme to  be 

justified and proportionate but in one aspect -  the specified locations for 

verifying assentors' identities -  there  was room  for im provem ent and therefore  

the scheme was struck down. The Court thus applied the  requirem ent for 

m inim al im pairm ent of a right: the scheme th a t restricted access to  the ballot 

had to  do so in way tha t was precisely tailored to  its goal. It is especially

 ̂ " [2007] 1 IR 296 , at 324.
[2007] 1 IR 296 , at 324 -325.
[1979] IR 221.
[2007] 1 IR 296 , at 325. As to  M r Riordan's com plaint about candidates not affiliated  to a party  

being described as "non-party" on the  ballot as opposed to  "independent" the Court was of the  

same v iew  as Carney J in the High Court that this practice was not unconstitutional. The Court 
identified  this m atte r as one fo r the  Oireachtas to  regulate pursuant to  A rt 16.7. [2007] 1 IR 296, 
at 326. The "non-party" description was in the Court's eyes accurate and not misleading. Even if it 
was preferable th a t "independent" was used, this did not, in the Court's opinion, render the  

practice unconstitutional.
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interesting because the scheme in question is an example where a right -  access 

to the ballot -  is actually sought to be directly restricted by a regulation, in 

contrast to a situation where a right is restricted as an inevitable or otherwise by

product of a legislative aim. The right in question is a right the State, reasonably, 

does not want a very large number of people to exercise. As such, an 

investigation of the proportionality or justifiability of the measure involves 

precisely calling into question the legislative measure. Notwithstanding the 

State's evidence in K ing  about how, for practical reasons, only local authority 

offices would work as locations (because that is where the supplemental register 

as well as the full register was located), it could be viewed that the aspect of 

travelling to the location to complete an assent is part of the obstacle put in 

place as a test of bona fides on the part of the would-be electoral candidate. 

Thus the review by the Court in K ing  does amount to a second-guessing of the 

legislature. It is like a Court striking down a compensation scheme in a property 

rights case because the percentage of compensation of market value is 5 per 

cent lower than what the court thinks would be just compensation. The courts 

are typically loathe to do this, yet it is what effectively occurred in King.^^^ It is 

also noteworthy that the Court was ready to do this when needed. K ing  may well 

appear as a rather trivial case for democracy. On the whole, the assent system 

seemed to be not something that would ever thwart the achievement of a 

reasonably democratic electoral process. Yet the scheme could have been 

different; it could have required proof of long residency or pedigree to get on the 

ballot. Apart from possible direct and indirect invidious discrimination thrown up 

by this, it is objectionable from a democratic structures point of view if 

regulation of access to the ballot serves to restrict the available pool who can 

fulfil it -  it might serve to perpetuate a political stagnancy, hindering voter choice 

and the achievement of genuine political representation.

In Shirley Properties v A O  Gorm an & Comparty Ltd  [2006] lEHC 27, fo r instance, a legislative 

schem e, allowing tenants to  acquire the  freehold  interest in p roperty  from  landlords, tha t 
provided fo r the  landlords to  get one-eighth  of the  m arket value o f the property  in com pensation  

survived a constitutional challenge and exem plifies the High Court's reluctance to  second guess 

w/hether the  particular com pensation schem e w/as a fair balance or a m inim al im pairm ent of 
property  rights in pursing a legitim ate legislative interest in w/ealth redistribution.
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A fter the Suprem e Court's decision in King, the  Electoral (A m endm ent) Act 2007  

was enacted. It inserted new provisions into the  Electoral Act 1992 regarding the  

nom ination of candidates fo r Dail elections. Under section 46 of the  1992 Act (as 

inserted by the 2007 Act) candidates wishing to  get on the ballot now have three  

options: providing a Political Party affiliation cert as before, providing the  

signatures of 30 assentors, or paying a deposit of €500 . For the  assent procedure  

the  assentors must provide a statutory declaration to  a m em ber of the  Garda 

Siochana or an officer of the  registration authority  (that is, the local authority). 

Under section 49 (as inserted), the period of 7 days to  com plete the  nom ination  

procedure continues to  apply.

Ring v Attorney General (2004)

Ring v A ttorney General^^° involved a challenge to  Section 13A of the Local 

G overnm ent Act 2001, as inserted by section 2 o f the Local G overnm ent (No 2) 

Act 2003. This provided th a t a m em ber of a House of the Oireachtas could not be 

elected to, or co-opted to, a Local Authority and, from  2004 on, m em bership of a 

House of the  Oireachtas would be among those positions th a t preclude 

continued m em bership of a Local Authority. This enactm ent effectively abolished 

w hat was called the "dual m andate" w here a politician was both a TD in the Dail 

and a councillor on a local authority at the same tim e. It m eant th a t a Local 

A uthority m em ber could stand for election to  the  Dail but if elected, could no 

longer continue to  be on the local authority. By contrast a Dail deputy could not 

stand fo r election to  a local authority w ithout first relinquishing his or her Dail 

seat. M ichael Ring, a Fine Gael TD and a m em ber of M ayo County Council, 

challenged the  constitutionality of section 13A. He argued th a t it unjustifiably 

in terfered w ith  a constitutional right to  stand fo r election to  a local authority and 

his right to  stand for election to  the Dail. He also argued th a t it served to  

discriminate betw een Dail m em bers and non-Dail m em bers in the ir access to  

being on local authorities. Finally, he argued th a t section 13A put the  rights of 

voters who wished to  have a dual m andate arrangem ent in place below those

[2004] 1 IR 185.
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w ho did not.

Laffoy J in the High Court did not grant the plaintiff's desired declaration tha t 

section 13A was unconstitutional. She did not accept tha t there  was a 

constitutional right to  stand for election to  a local authority. This was based on 

her understanding of Article 28A -  the judge said that this Article recognised 

local governm ent rather than guaranteed it®̂  ̂-  and it was clear from  Article 28A  

th a t vast areas of local governm ent regulation was left to  the Oireachtas. This 

was in sharp contrast to  Article 16, the  judge said. Article 16 entrenches essential 

features of the  make up of the Dail and Dail elections to  a greater extent than  

Article 28A does fo r local governm ent. Laffoy J said "The whole thrust of Article  

28A is tha t constitutional regulation of local governm ent is m inim al and tha t 

regulation is to  be by s t a t u t e . A p p l y i n g  the principle tha t was urged by the  

defendant -  expressio unius exclusio alterius -  Laffoy J concluded that the  

absence of m ention of a right to  be eligible for local authority m eant tha t it was 

not a constitutional right in the same way there was a constitutional right to  be 

eligible for the Dail. Expressio unius exclusio alterius  was not, however, to lead 

the judge to  concluding the absence of a prohibition in the Constitution of dual 

m em bership of the Oireachtas and a local authority m eant tha t such dual 

m em bership could not be ruled out by statute.

As to  the claim th a t the p la in tiffs  right to  stand for election to  the  Dail was 

impermissibly in terfered  w ith , Laffoy J said:

"In my view , there  being no constitutionally protected right to  stand for 

election to  a local authority, s. 13A imposes no constraint on the  

plaintiff's eligibility for m em bership of the Dail. It is not an im pedim ent to  

him rem aining in the  Dail until the next general election nor to  him  

standing at the  next general election. He does, however, have to  choose

[2004] 1 IR 185, at 201. 
[2004] 1 IR 185, at 203. 
[2004] 1 IR 185, at 204.
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betw een his desire to  be a m em ber of the  Dail and his desire to  be a 

m em ber of M ayo County Council. How ever, in tha t regard he is not in any 

d ifferent position from  a m em ber of, say, the  Com petition Authority or 

indeed a m em ber of any of the  o ther statutory authorities or boards to  

w hom  m em bership of the Houses of th e  Oireachtas is not open while  

rem aining a m em ber of the authority or board. If such a person is eligible 

under Article 16.1 .1° to  stand fo r the  Dail, stands and is elected to  the  

Dail, he or she must resign m em bership of the authority or board before  

taking his or her seat."®^'*

Finally, as to  the p la in tiffs  argum ents th a t the equality guarantee in Article 40.1  

was breached by the legislation, Laffoy J dismissed them  as failing to  establish a 

breach and, if there  was a breach, the judge said th a t it would be considered 

justified by reference to  the  proportionality test outlined in Heaney v Ireland.^^^ 

Laffoy J seem ed to  implicitly accept the  suggestion of counsel for the defendant 

tha t some of the argum ents under Article 40 .1  w ere  based on the rights of 

prospective voters and w ere  unavailable to  the  p laintiff as a prospective 

c a n d i d a t e . T h i s  left untouched the obvious observation tha t the plaintiff was 

presum ably a voter (indeed, one who votes fo r him self to  be both a councillor 

and a TD at the  same tim e). Accordingly, these argum ents w ere the p la in tiffs  to  

make as well, in light of the exception to  the  jus tertii principle in Cahill v 

Sutton^^^ th a t  M r Crotty and Ms McKenna, am ong others, had standing under. In 

regard to  furth er Article 40 .1  argum ents, Laffoy J could not accept tha t there  was 

unjust discrimination occasioned by section 13A. She recognised tha t equality  

was required in the political process, citing McKechnie J in the High Court in Kelly 

and the cases he follow ed including M cKenna (No 2). She observed th a t the  

plaintiff in Ring was precluded from  continuing m em bership of the Dail and a 

local authority  at the same tim e but this was the  case for a num ber of other 

citizens in various jobs such as som eone w ho is a m em ber of the Com petition

[2004] 1 IR 185, at 206.
[1994] 3 IR 593.
[2004] 1 IR 185, at 207.
[1980] IR 269.
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Authority. The p la intiff pointed out how generally Dail mem bership can be held 

alongside many professions but Laffoy J's response to  this was that it is the same 

for every Oireachtas m em ber -  many jobs are still open to  a m em ber, but county 

councillor is not one of them .

M r Ring's case was not a compelling one when looked at w ith concern for his 

point o f view. W e m ight have little sym pathy for him not being able to  continue 

his tw o  political jobs. But there  was one aspect of his case -  articulated by 

Professor Sinnott in his evidence and not addressed by the Court in the  judgm ent 

-  tha t raises questions w h e th er the Ring case might have been a suitable case for 

a m ore searching court exam ination of dem ocratic requirem ents. It was 

Professor Sinnott's suggestion th a t voter choice was being restricted by the  

abolition of the dual mandate.®^® The voters' choice to  have a Dail representative  

w ho was also a serving councillor was no longer open to  Dail electors. It may be 

tha t this is w hat they w ant from  the ir Dail representatives: the careers of M r Ring 

and others would point to  this being the  case. Section 13A may have been a 

significant enactm ent from  the point of view of concern for dem ocratic  

structures. And this is so notw ithstanding Laffoy J's conclusions that there  was no 

constitutional right to  stand for election to  a local authority and th a t there was 

no invidious discrimination contrary to  Article 40.1  occasioned by the enactm ent 

of section 13A. As was the  case in Breathnach, a focus on the question at issue as 

a possible infringem ent of an individual's right in a dem ocracy tends to  obscure a 

view  of how the im pugned law might serve to  hinder the working of democracy. 

However, it should be observed tha t the  dual m andate at issue in Ring was 

som ething that was form erly  enjoyed by professional politicians across the board 

(that is, across party and non-party affiliation). Such a group is w ell placed to  

effect change via the ordinary dem ocratic process: in this instance, to  lobby fo r a 

change back to  the dual m andate. This point, and the  absence of any other 

evidence th a t the abolition of the dual m andate would have the affect precluding  

future  electoral com petition, confirms the wisdom of the  restraint from

[2004] 1 IR 185, at 196.
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intervention in Ring.

Murphy v Minister for the Environrrjent (2007)

In M urphy v M in ister fo r  Environment^^^ the  constituencies for election to  Dail 

Eireann came under judicial scrutiny once again. In April 2007, shortly before the  

General Election of 2007 to  elect the 30*^ D a i l , t w o  TDs and a voter brought 

proceedings against the M inister for the Environment and the A ttorney General. 

The tw o  TDs, Catherine M urphy and Finian M cGrath, w ere  m em bers of the 29*'  ̂

Dail and the ir case was tha t the current electoral constituencies in place (and to  

be used for th e  upcoming election) w ere unconstitutional. They sought 

declaratory relief to  this end; it was not their expectation tha t the election could 

be halted in advance, or its results voided afterw ards, but it seems they hoped a 

quick redrawing of constituencies ahead of the election might have been 

prom pted by a court ruling.®®^ As it turned out, this was not possible since the  

Dail was dissolved before the case was heard. And, in any event, as detailed  

below, the ir case was unsuccessful. The other plaintiff, Fergal M olloy, a 

constituent in Dublin W est, sought to  compel the M in ister for the Environm ent 

to  exercise a pow er to address problems in elections by adding an additional seat 

to  his constituency. Again, it seems he hoped this could be achieved prior to  the  

election taking place but, as w ith the first set of proceedings, this claim was 

unsuccessful in substance.

The impugned scheme for the constituencies in M urphy  had been enacted in the  

Electoral (A m endm ent) Act 2005. This scheme had been based on the population  

figures indicated in the  Census of 2002. A Census had been taken in April 2006. 

Reportage on the  prelim inary results of this census was published in July 2006. 

M arch 2007 saw the "principal dem ographic results" of the Census published and, 

in April 2007, volum e 1 of the  census report was published. These publications 

showed very significant changes in the distribution o f population since 2002. The

[2008] 3 IR 438.
®*°This election took place on 24 May 2007. 

[2008] 3 IR 438, at 442-443.
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plaintiffs contended tha t com paring the electoral scheme in the 2005 Act with  

the distribution of population as of April 2006, as shown in the  Central Statistics 

Office's publications, revealed disparities betw een the  ratio of Dail seats and 

constituency population th a t w ere in breach of Article 16.2.3°. The ratio varied  

such that, while fo r the country as a w hole it was approxim ately 1:25,000, in at 

least one constituency (Dublin W est) the ratio was close to  1 :30 ,000  and in 

others it would have been closer to  1:20,000. This question in itself was not in 

dispute:®®^ Clarke J concluded that the disparities w ere  unconstitutional on the  

basis of the High Court's ruling in O'Donovan v A ttorney G eneral and obiter 

dictum  of the  Supreme Court in Article 26  and The Electoral (A m endm ent) Bill 

1961.^^^ Chiefly in dispute w ere  tw o  questions:

(a) The requirem ent in Article 16.2.3° centres on the ratio of Dail m em bers to  

be elected to  population. Population is th a t which is "ascertained at the  

last preceding census." The question was w hat precisely "census" refers 

to  in the processes of the Central Statistics Office in recording population  

data. Is it the gathering of data for the census, the publication of 

prelim inary results, the publication of final results, or the w hole  process 

taken together? The plaintiffs argued th a t "census" referred to  the  

prelim inary revealing of the results, while the defendants argued fo r only 

the com pleted process when a final report is published.®®'*

(b) Once the population is indicated by a census, w h eth er in prelim inary  

results or a final report, w hat are the consequences if the  population is 

such that the  electoral constituencies are no longer equally proportioned  

in com pliance w ith Article 15.2.3°? The plaintiffs argued th a t the  existing 

electoral scheme was, at tha t m om ent, revealed to  be unconstitutional. 

The defendants argued tha t a revelation of a population change places an 

obligation on the  Oireachtas to  revise the constituencies accordingly but 

does not mean the existing constituency scheme is autom atically

[2008] 3 IR 438, at 443-444. 
®®^[2008] 3 IR438, at 446. 

[2008] 3 IR 438, at 444.
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invalid.®®^ This argum ent of the defendants pointed tow ards the proviso 

"so far as it is practicable" in Article 16.2.3° as providing tim e flexibility in 

conform ing to  the requirem ent. This raised the furth er questions of hovj 

much tim e flexibility -  as Clarke J put it, w hat was the "timescale" fo r the  

Oireachtas to  am end the constituencies -  and w hat was the appropriate  

rem edy if the  Oireachtas had not effected such a revision w ith in  the  

appropriate timescale.®®®

Clarke J decided these questions in favour of the  defendants. He said the figures 

on population included in the final report on the census of the Central Statistics 

Office (CSO), and not the figures released in advance of th a t report and marked  

as prelim inary, w ere  to be regarded as providing the population ascertained in 

the census. He noted the proviso tha t the CSO attaches to  its prelim inary figures, 

which says tha t the  figures are subject to  change and do not have statutory  

force. Clarke J noted evidence showing a high degree of accuracy and 

conform ity of the prelim inary figures w ith the final figures.®®® This indicated the  

reliability of the prelim inary figures, which may well be used as a basis for policy. 

Clarke J also noted tha t while both the M arch report and the  April report of 2007  

contained final figures, only the April report contained the details of the  

distribution of population right down to  sub-electoral constituency level and thus  

would be useful or essential inform ation for redrawing constituency  

boundaries. However, it was also noted th a t the task of constituency  

redrawing might require details at a highly specific level, a level tha t the  CSO 

does not actually include in its publications, but can provide on request. These 

highly specific details are available, in this instance, from  the  tim e of the March

690report.

[2008] 3 IR 438, at 444-445.
[2008] 3 IR 438, at 445.
[2008] 3 IR 438, at 458.
[2008] 3 IR 438, at 459-460 and 462-463. 
[2008] 3 IR 438, at 461.
[2008] 3 IR 438, at 462.
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The key to Clarke J's decision on what part of the census process reveals 

population such that it might trigger the obligation of the Oireachtas to revise 

constituencies was his observation that what "Article 16.2.3° creates is a 

definitive benchmark by reference to which the proportionality of constituencies 

are to be d e t e r m i n e d . H e  pointed out how many factors may affect a "true" 

proportionality. Voters in constituencies with low voter turnout, where large 

numbers of non-citizens not entitled to vote reside, and constituencies with high 

proportions of children might get a more valuable vote than otherwise, where 

the number of Dail seats is based on population but where the impact of one's 

vote depends on how many others vote.®®  ̂Clarke J noted:

"[F]reed from any specific constitutional requirement as to how 

proportionality between population/electorate on the one hand and 

numbers of elected representatives on the other was to be determined ... 

there are a whole variety of ways in which one might seek to achieve an 

appropriate level of proportionality... Bunreacht na hEireann selects one 

model and one model only by reference to which proportionality is to be 

determined. It is the population as ascertained by the last census. 

Whatever may be the merits or otherwise of that benchmark, it is the 

benchmark that has been adopted for this State.

The judge made reference to Article 26 and the Electoral (Amendment) Bill 1961 

where the Supreme Court indicated that the census was the basis for judging 

whether the requirement in Article 16.2.2° on overall Dail seats compared to 

overall population. This was the Court's conclusion even though the word census 

is not used in Article 16.2.2°; the Court said a concrete benchmark was 

needed.

[2008] 3 IR 438, at 463. 
[2008] 3 IR 438, at 463-464. 
[2008] 3 IR 438, at 464. 
[2008] 3 IR 438, at 466-467.
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Clarke J in terpreted Article 16 .2 .3“ such that "so far as it is practicable," as well as 

perm itting th e  nonachievem ent of exact parity betw een constituency in ratio of 

elected to  population, m eant tha t a constituency scheme did not become  

im m ediately  unconstitutional when census figures revealed th a t the  

constituencies had becom e disproportionate. Clarke J hinted at historical and 

"harm onious" m ethods of interpretations guiding his approach to  this 

question,®^^ but his reasoning in arriving at this understanding might be more  

accurately described as implying a functional m ethod of in terpretation  in the  

sense tha t in order for the system to be workable, the meaning of Article 16.2.3° 

must be the meaning he ultim ately takes it as having, th a t is, w ith flexibility for 

the Oireachtas to  update the  constituencies rather than the  existing electoral 

scheme becoming im m ediately  invalid. Clarke J explores the  problems in the  

functioning of the system if the electoral scheme becam e autom atically invalid 

bearing in mind the Taoiseach, maintaining the confidence of the  Dail, is entitled  

to  ask the President to  dissolve the Dail at any stage, triggering a general 

e l e c t i o n . I f  a current constituency scheme becam e autom atically invalid, then  

e ither the previous scheme would "spring up" (but this too  would likely have 

even m ore m arkedly disproportionate constituencies) or, if the  previous scheme 

did not resuscitate, there  is left no law on the matter.®®^

Clarke J also was of the opinion tha t in light of the  all or nothing w ay in which 

declarations of unconstitutionality lead to  the striking down of legislation,®®® 

there  was no room in this case for the plaintiffs' suggestion tha t, like in Canada, a 

statute found to  be unconstitutional could, when the  need is great, continue in 

existence for a period until remedial legislation is e n a c te d .A c c o rd in g ly , Clarke 

J decided fo r the defendants on this question, endorsing the  obiter view  in 

O 'M alley  v An Taoiseach^°° tha t there  is an obligation on the Oireachtas to  revise 

the constituencies not m erely once every 12 years (which is an obligation under

[2008] 3 IR 438, at 451.
As held in O'Malley v An Taoiseach [1990] ILRM 461.
[2008] 3 IR 438, at 452.

V Governor o f Arbour Hill Prison [2006] 4 IR 88.
[2008] 3 IR 438, at 453-454.
[1990] ILRM 461.
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Article 16.2 .4°) but also w henever new  census data reveals the  constituencies to  

be no longer sufficiently proportionate by the  standard in Article 16.2.3°.^°^ 

Clarke J sum m ed up his decision on this central issue in the  case:

"In all those circumstances I am satisfied th a t a m ore harmonious 

construction of the  various sub-clauses of Article 16 favours the  view that 

the im m ediate consequence of the publication of census figures which 

show tha t the constituencies then currently provided for by law are no 

longer proportional "so fa r as it is practicable", leads to  a situation w here  

the Oireachtas has an im m ediate and pressing obligation to  put in place 

measures designed to  rem edy th a t problem  by enacting appropriate  

am ending legislation. Unless, there fo re , the a lternative construction 

argued for by the  plaintiffs was m andated by the  clear tex t of the  

Constitution, I would not favour the view  th a t an existing Electoral Act is, 

in those circumstances, im m ediately  unconstitutional. I would leave to  a 

case w here it specifically arises, the  question of w hat the  proper 

approach of a court should be to  circumstances w here, in purported  

reliance on tha t obligation, the Oireachtas enacts constituencies which, 

themselves, fail to  m eet the proportionality  test.

However, I am satisfied that, in fact, the  approach which I have indicated, 

is in conform ity w ith a proper construction of the  w ording of the  Article 

itself. W hile it is true  to  state tha t the  Article requires tha t the  "ratio" be 

proportionate "so far as it is practicable", it seems to  me tha t the ratio 

can only be provided for by law, as the ratio is determ ined by the  

constituencies which must them selves be determ ined by law. Therefore, 

the ratio can only be changed by the  enactm ent o f a new law. Thus it is 

not practicable to  change the ratio until such tim e as a reasonable 

opportunity has been given to the Oireachtas to  bring about tha t change. 

Even though the ratio itself m ight be disproportionate, it is not a breach 

of the obligation th a t it be proportionate "so far as it is practicable", if it

[2008] 3 IR438, at 454.
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can be shown th a t there  was no reasonable opportunity, a fter the  results 

of a relevant census had become available, to  change the ratio. In all the  

circumstances I am satisfied tha t an existing Electoral Act does not, as a 

m atter of principle, becom e unconstitutional im m ediately upon the  

publication of census figures showing a disproportion betw een the  level 

of representation from  one constituency to  another. Such a situation  

gives rise simply to  an obligation on the Oireachtas to  take appropriate  

rem edial action.

As to  the  how the Oireacthas discharges this obligation to  revise the  

constituencies, Clarke J said:

"I am , there fo re , satisfied th a t the Oireachtas is not in breach of the  

constitutional im perative to  alter constituencies for such reasonable  

period of tim e as might be required to  allow proper public confidence  

m aintenance measures in th e  constituency revision process to  be gone 

through.

This was based on noting the  historical controversy about electoral 

constituencies, quite apart from  th e ir proportionality, and how election results 

m ight turn on w here the  boundary lines are drawn. He does not use the w ord, 

but concerns about gerrym andering seem to  inform this section. Hence, the  

appropriateness of having an independent constituency commission e ither on a 

ad hoc, as before 1997, or on a statutory basis, perform  the  task o f drawing up a 

constituency scheme which can then be enacted by the  Oireachtas. But Clarke J 

also indicated th a t a reasonable level of expedition is constitutionally dem anded  

in com pleting the  process of constituency revision. He suggested tha t the then  

existing approach under section 5 of the  Electoral Act 1997^°'* should be

[2008] 3 IR 438 , at 456 .
[2008] 3 1R438, at 468 .
The process of revising the constituencies was triggered by m inisterial o rder on fo o t on the  

final census figures. See section S of the Electoral Act 1997.
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amended so that the constituency revision process would commence on the 

basis of preliminary census figures indicating a need for constituency revision^°^ 

even though, as Clarke J held in this case, it is only the final census figures that 

fully establish the pressing constitutional obligation on the Oireachtas to have 

the constituencies revised. Part I! of the Electoral Act 1997, on the constituencies 

and the Constituency Commission, has been amended a number of times in 

recent years and one of the changes made in 2009 gave effect to Clarke J's 

suggestion7°®Thus, in 2011 the ministerial order establishing the Constituency 

Commission was made immediately following the publication of the preliminary 

census figures in respect of the census taken in April 2 0 1 l/°^

In the result Clarke J declined to declare that the Oireachtas had failed in its 

obligation in 2007 to ensure that the constituencies were revised in line with 

Article 16.2. He cited McMenam in v lreland^°^ as the model for the approach he 

took of declining to declare a breach of the Constitution but, nonetheless, 

indicating that the constitutional obligations that must be met and noting it is for 

the Oireacthas to devise how to do so. °̂® Despite it not being in dispute among 

the parties Clarke J provided an examination of the stringency, in terms of 

approximating to exact parity, of the requirement in Article 16.2.3°.^^° He 

repeated what was clear from previous cases -  that exact mathematical 

equivalence was not required and may be consciously departed from in 

respecting traditional political boundaries and natural dividing lines -  and also 

corrected a possible misconception that had arisen about the requirement. This

[2008] 3 IR 438, at 470.
Section 9 of Electoral (Amendment) Act 2009 substituting in new text for Part II of the 

Electoral Act 1997. Section 5(1) of the 1997 Act now reads "Upon the publication by the Central 
Statistics Office, following a Census of Population, of the Census Report setting out the 
preliminary result o f the Census in respect o f the total population of the State there shall be 
established by the Minister, by order, a commission (in this Act referred to as "a Constituency 
Commission") to perform the functions assigned to it by this Part." The words I have put in italics 
have been added by the 2009 amendment, giving effect to the change of practice suggested by 
Clarke J in Murphy v Minister fo r the Environment.
707 SI No. 396/2011 — Constituency Commission (Establishment) Order 2011. This Order is dated 
27 July 2011.
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possible misconception was the idea related in leading texts/^^ and guiding 

actual practice/^^ that Budd J's judgment in O'Donovan v Attorney General 

indicated that a 5% departure from exact proportions is tolerable as a matter of 

course. Clarke J pointed out that Budd J's judgment did not in fact indicate this. 

Clarke J, in Murphy, explained how no one way, such as setting 5% deviance 

thresholds, of gauging an acceptable level of distance from exact parity has 

become, or ought become, mapped on to Article 16.2.3°.^^^ He pointed out how, 

for instance, if 5% is acceptable, then half of all constituencies could be 5% above 

the national average and the other half 5% b e l o w . H e  made the point that, 

depending on the census figures, it may be more or less practicable to get the 

ratio around the country very close to equality; this is why there is no "magic 

formula" for determining the Article 16.2.3° requirement and why the courts 

must be able to review constituencies, when called upon, on a case by case 

basis."̂ ^

Finally, in Murphy Clarke J dealt with a second set of proceedings. The plaintiff 

wanted the Minister for the Environment to be compelled to exercise his power 

under section 164 of the Electoral Act 1992 to remedy problems arising in 

elections. The plaintiff said an extra seat should have been added to the Dublin 

West constituency, which was underrepresented by the standard of Article 

16.2.3° in light of the figures from the 2006 census. Cl ar ke J first pointed out 

that the numbers in question were such that adding a deputy to Dublin West 

would take it from being underrepresented to being overrepresented by 

reference to the national average. Thus such a move would not achieve parity of 

ratio of deputies to population. It also showed how altering one constituency has 

knock on effects on others and indicates the exercise can only be successfully

Gerard Hogan and Gerry W hyte , Kelly, The Irish Constitution  (4*'' Ed, Lexis Nexis, 2003), at 328- 
329.

Constituency Commission Report o f 1990 PI 7520.
As Clarke J said "th at there  is no single m easure by reference to  which a set o f data such as the  

ratio  o f population to  deputy across the range of constituencies can be uniquely m easured." 
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perform ed in the  context of a national revision of constituencies. To achieve 

proportionality in alm ost all instances the territories of constituencies must be 

altered in addition to  altering the  num ber of s e a t s . B u t  Clarke J's main 

conclusion in this case was th a t the  M in ister simply does not possess the pow er 

urged by the plaintiff. The Constitution ascribes to  the  Oireachtas the pow er to  

decide on the constituencies and it uses statute to  set them . The Oireachtas has 

not been given the pow er to  delegate its pow er to  set the constituencies, Clarke 

J s a id .A c c o rd in g ly , the M inister's pow er under section 164 did not include the  

pow er to  a lte r the  constituencies in term s of borders or seat numbers, which 

would be to  a lter the relevant electoral Act. This issue revisits the M inisterial 

pow er at issue in Sherwin. in contrast to  the obiter v\evj o f Costello P indicating 

tha t m atters set out in statute could be altered by the  M in ister under section 164  

-  suggesting it might be a Henry VIII clause -  Clarke J clearly indicated tha t 

section 164 cannot be read as lending itself to  a possibility tha t goes against the  

w hole approach to  electoral constituencies in Article 16.2.^^®

Doherty v Ireland (2010)

Doherty v lrelancf^° was known as the  Donegal by-election case.^^^ In the  2007  

General Election the  constituents of Donegal South W est elected M ary Coughlan, 

Pat Gallagher, and Dinny M cGinley to  the  30*^ Dail Eireann. M r Gallagher's seat 

became vacant on 6 June 2009 w hen he was elected to  the European Parliam ent. 

The vacancy M r Gallagher left in the  Dail would becom e the longest lasting in the  

history of the  State. The Fianna Fail led G overnm ent was deeply unpopular 

during the  2009 -2010  period^^^ as the  true  extent of the public cost of the  2008  

banking crisis becam e increasingly apparent. The G overnm ent parties suffered  

tw o  by-election defeats at the  same tim e M r Gallagher, a Fianna Fail TD, vacated

[2008] 3 IR 438 , at 473.
[2008] 3 IR 438 , at 474.
[2008] 3 IR 4 3 8 , at 475 .
[2010] IEH C 369.
David Prendergast, 'By-elections and the filling of Dail vacancies w ith in  a reasonable tim e  -  a 

note on Doherty v Ireland' (2011) 34 Dublin University Law Journal 242.
"Fianna Fail support collapses as Labour overtakes it for the first tim e" Irish Times, 2 February  

2009.
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his seat/^^ As a result, the G overnm ent held a very narrow/ m ajority in Dail 

Eireann/^'* which would almost certainly reduce fu rth er w ith another by- 

election. Accordingly, the G overnm ent had strong incentive to  avoid holding a 

by-eiection in Donegal South W est and in tw o  other constituencies w here seats 

had become vacant/^^ in the sum m er of 2010 Pearse Doherty, then a m em ber of 

Seanad Eireann, sought a declaration from  the High Court th a t the G overnm ent 

was under a constitutional obligation "at least not to  oppose a m otion" in Dail 

Eireann to  move a w rit to  hold a by-election to  fill the vacancy. The applicant also 

sought an order compelling the Governm ent not to  oppose or otherw ise obstruct 

a m otion to  hold the  by-election.^^® At the substantive hearing of the  case, by 

consent of the parties, a new relief^^^was added, th a t of a declaration simply 

th a t there  had been excessive delay in filling the Dail vacancy. It was this relief -  

form ulated  as: "there has been unreasonable delay in moving the w rit for the by- 

election in Donegal South W est" -  tha t Kearns P granted on 3 Novem ber 2010.^^® 

The G overnm ent prom ptly reacted to  Kearns P's judgm ent; w ithin three  weeks 

the Donegal South W est by-election had been held and was won by the applicant 

himself.

In the  context of identifying the applicant's case as justiciable Kearns P made 

clear his understanding of the Constitution's requirem ents fo r filling vacancies 

arising in the Dail. He cited the description in Article 5 of the  state as dem ocratic  

and the provisions in Article 16 on the right to  vote in Dail elections and the  

permissible param eters for the ratio of Dail m em bers to  population, which must 

be equal around the  country. He rem arked tha t these provisions w ere  not m erely

The Dail by-elections held on 5 June 2009 w ere  won by George Lee (Fine Gael) (Dublin South) 

and M aureen  O'Sullivan (Independent) (Dublin Central).
"G overnm ent's Dail m ajority has been reduced to  three" Irish Times, 8 June 2009.
George Lee resigned his Dublin South seat on 8 February 2010  and M artin  Cullen left his 

W aterfo rd  seat on 23 M arch 2010. Not since 1982 in the Republic of Ireland has a G overnm ent 
incum bent party candidate won a by-election. See Harry M cG ee, "Byelections are bye bye 

elections" irish Times, 25  M ay 2010.
On 12 July 2010 the applicant was granted leave by Peart J to  bring this application to  the High 

Court.
The judgm ent records tha t at the substantive hearing the applicant no longer pursued the  

reliefs on which leave had been granted.
[2010] IEH C 369.
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aspirational, but "set out the citizens' rights in clear and unambiguous term s." 

The judge emphasised th a t Article 16.7 envisaged "the filling  o f casual 

vacancies.

On the statutory in terpretation  question, Kearns P read section 39(2) of the  

Electoral Act 1992 Act (the 1992 Act) to  include a requirem ent th a t the process 

for holding a by-election to  fill a Dail vacancy must take place w/ithin a reasonable 

tim e of a vacancy occurring. This subsection omits reference to  an overall 

tem poral requirem ent, distinct from  the Chairman of the  Dail having to  act "as 

soon as he is directed by the Dail," and the respondents argued the correct 

in terpretation was tha t the provision left it entirely at the  discretion of the  Dail 

when to  hold a by-election. For Kearns P, however, the subsection, on the  

respondents' reading, would be unconstitutional. He outlined how the  

presum ption of constitutionality requires tha t "a statute must, w here possible, 

be construed in a fashion which best protects constitutional rights" and stated:

"To read section 39(2) of the  Electoral Act, 1992 as being subject to  the  

requirem ent tha t the w rit be moved w ithin a reasonable tim e does no 

violence to  the express w ording of the sub-section. Rather it gives effect 

to  the sub-section in a m anner which honours the Constitutional 

provisions in question."

The judge also stated tha t on ordinary statutory in terpretation  principles he 

could arrive at this reading of the  subsection since it would otherw ise fail to  rule 

out a casual Dail vacancy going unfilled for anything up to  five years (that is, the  

entire life of a Dail, if the vacancy arose shortly a fter a general election). Statutes 

are not to  be in terpreted  such th a t they could produce, in Kearns P's view , an 

absurd result such as this.

Kearns P's emphasis in quoting Article 16.7 of the  Constitution.
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Additionally on the statutory interpretation question, Kearns P m ade reference  

to  the  court's obligation under section 2 of the European Convention on Human 

Rights Act 2003 (the 2003 Act) to  interpret and apply rules so far as is possible in 

a m anner com patible w ith  the State's obligations under the European 

Convention on Human Rights (the Convention). He identified the  obligation on 

states under Article 3 of the  Protocol 1 of the Convention to  hold free elections 

by secret ballot at "reasonable intervals." Kearns P acknovi/ledged the absence of 

authority  on this substantive requirem ent for elections o ther than general 

elections. The judge did, however, conclude th a t the  principles at issue -  

dem ocratic representation and the ascertainm ent of public opinion -  are the  

same and th a t it would be "absurd to  apply a requirem ent of reasonable tim e to  

the holding of a general election and then to  flout or a ltogether ignore the same 

principle at the micro level of a by-election." Thus, Kearns P concluded that 

section 2 of the 2003 Act required the reading of section 39(2) of the 1992 Act to  

include an expedition requirem ent for the by-election to  be held in order to  fill 

the  Dail vacancy to  be held w ith in  a reasonable tim e. It is clear tha t for Kearns P 

any one of these three routes -  the constitutional double construction rule, 

ordinary principles of statutory interpretation, and the obligation to  read 

statutory rules in a Convention com pliant m anner -  would lead to  the  conclusion 

th a t section 39(2) is to  be read as imposing an expedition requirem ent on the  

Dail in moving to  have its vacancies filled.

Kearns P's conclusion of excessive delay in this instance was easily arrived at. At 

the tim e of the  hearing, over 17 months had passed since the  vacancy in Donegal 

South W est arose and still there  had been no w rit issued for the  by-election to  be 

held, though there was evidence adm itted that the G overnm ent intended for the  

by-election to  be held in the  first quarter of 2011. In concluding tha t this 

constituted inordinate delay, Kearns P made reference to  the  Constitution  

Review Group's recom m endation in 1996 that the Constitution's tex t should be 

am ended to  include a specific requirem ent for a by-election to  be held w ithin 90
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days of a vacancy occurring/^° Kearns P also noted equivalent procedures in 

other jurisdictions specifying parliam entary vacancies to  be filled in much shorter 

tim e periods than the  length of tim e the  Donegal South W est seat had been left 

unfilled.

W ith in  a year of the  Doherty v Ire land  judgm ent, section 2 of the Electoral 

(Am endm ent) Act 2011  substituted a new  sub-section 2A into section 39 of the  

Electoral Act 1992. This change was enacted by a new Oireachtas tha t had been 

constituted earlier in 2011 following a general election fo r the  Dail in February. 

This new provision stipulates that if the  Dail has not passed a m otion to  have a 

by-election held to  fill the  vacancy w ithin six months of it arising the Chairman of 

the Dail is to  issue the  w rit to  cause the by-election to  take place.

Doherty v The Referendum Commission (2012)

The applicant in Doherty v The Referendum Commission, M r  Pearse Doherty, a 

Sinn Fein Dail deputy at this stage, took issue with the Referendum  Commission's 

public com m unications in the lead up to  the constitutional am endm ent 

referendum  of 31 M ay 2012 on the Fiscal Stability T r e a t y . T h e  core of the  

com plaint was tha t the  chairperson of the  Commission, M r Justice Kevin Feeney, 

had made an inaccurate or misleading com m ent in a press conference on 3 M ay  

2012. The applicant contended tha t this s tatem ent was ultra  vires and had not 

been properly retracted or corrected subsequently. He asked the Court to 

declare as much. Some non-substantive issues arising in this case w ere first 

decided by Hogan J in his High Court judgm ent. The judge said tha t the  

Referendum  Commission, as a body set up by statute, was a body corporate and 

tha t he would not dismiss the case notwithstanding th a t proceedings had not

Report o f  the Constitution Review Group (S tationery Office 1996), a t 49.
T lie  Court heard about, as exannples, the general practice of the House o f Comm ons to  hold 

by-elections w ith in  th ree  m onths o f the vacancy and the Czech Republic req u irem ent tha t 
vacancies in the upper house of parliam ent be filled within 90  days.

[2012] IE H C 211.

This was the  30**' A m en dm ent o f the Constitution. It was passed w ith  a 60%  m ajority and the  

full nam e of the  T reaty  which the People gave permission to  ratify was the Treaty  on Stability, 
Coordination and Governance in the  Economic and M on etary  Union.
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been brought as expeditiously as they should have been given the referendum  

process/^^ Hogan J th rew  out the contention tha t the  Commission had acted 

ultra vires/^^This argum ent of the applicant centred on pointing out tha t the  

Chairperson's com m ents w ere about Ireland's ratification of the Treaty  

establishing the European Stability Mechanism ("the ESM Treaty") whereas the  

Treaty which was the subject of the upcoming Referendum  was a d ifferent 

Treaty, the Treaty on Stability, Coordination and Governance in the European 

and M onetary  Union ("TSCG"). Hogan J pointed to  section 3 of the Referendum  

Act 1998, as am ended, which gives the Commission the  power, among other 

things, to  "prepare one or more statem ents containing a genero /explanation  of 

the subject m atter of the proposal and of the text the reo f in the  relevant Bill and  

any o ther inform ation relating to those m atters th a t the Commission considers 

a p p r o p r i a t e . Hogan J asserted that the tw o  Treaties, the ESM Treaty and the  

TSCG, overlap in a crucial way because access to  financial assistance under ESM is 

conditional upon having ratified TSCG. The judge said, "one could not 

realistically seek to  explain the likely im pact of the TSCG w ithout reference to  the  

question of the ESM and, indeed, it would be wholly artificial to  seek to  do so."^^® 

Accordingly, Hogan J held tha t the Commission was fully w ith in  its powers in 

making statem ents about the  ESM Treaty.

The issue at the heart of the case was the application seeking judicial review of 

the  Commission's statem ents, which the  applicant said w ere  misleading. Hogan 

J's trea tm en t of this core case has three main parts:

[2012] lEHC 211, a t paragraphs 16-17, citing Riordan v An Taoiseach (No 2) [1999] 4 IR 343 , at 
349, w here  Kelly J said: "I am of opinion tha t the  solem nity and im portance of the  process of 
am ending the  Constitution by the people d ictates th a t any a tte m p t to  review  or challenge or 

in te rfe re  w ith  tha t process should be com m enced speedily in o rder to  p erm it the  constitutional 
institutions involved, nam ely, the respondents in this action and the courts, the necessary tim e  

for consideration o f the  issues. For exam ple, I w ould have preferred  to  deliver a reserved 

jud gm ent on the  m atters raised in these proceedings but because of the  constraints of tim e, I 
have been forced to  deliver this judgm ent ex tem pore. The sole reason fo r th a t has been the  

delay in instituting these proceedings, an explanation for which has not been forthcom ing. On the  

grounds of delay alone, I would dismiss these proceedings but I also do so on the  m erits."
[2012] lEHC 211, a t paragraph 29.
[2012] lEHC 211, a t paragraph 26. Emphasis is Hogan J's.
[2012] lEHC 211, a t paragraph 14.
[2012] lEHC 211, a t paragraph 29.
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1. Discussion of constitutional principles relating to  the referendum  process 

and the  function of the Referendum  Commission;

2. A decision on the jurisdiction of the  Court to  judicially review the actions 

of the  Referendum  Commission;

3. A decision on the merits of the  applicant's claim th a t the Commission's 

statem ents were  misleading and inaccurate.

The discussion of abstract constitutional principles, in the first part listed above, 

seems intended to  provide a backdrop against which the role of the Commission 

can be rationalised. In sum, the  discussion is an assertion tha t democracy, 

including plebiscitary dem ocracy, is im portant, tha t the people need to  be well 

inform ed about the ir vote in a referendum , free and vigorous discussion needs to  

take place to  serve this end, and the  equality of all citizens must be respected. 

The Referendum  Commission's valuable role in this context is "to aid public 

debate ."” ®

In deciding tha t the Court can review  the Commission's statem ents, in the  

second part listed above, Hogan J elaborated on the function of the Commission 

in light of the  background to  its establishm ent. Given the  im portance of 

inform ation and debate for the referendum  process tw o  particular problems  

w ere present, the judge says. One was th a t ordinary people might not have been 

able to  appreciate the political and legal consequences o f an am endm ent 

p r o p o s a l . T h e  other was th a t there  was misinform ation circulating th a t could 

distort public k n o w l e d g e . T h e  Commission v»/as established as a specialist body 

th a t would "seek im partially to  ascertain the  true facts (insofar as they could be 

ascertained) and to  com m unicate general inform ation to  the p u b l i c . B e c a u s e  

it was publicly funded the Commission would have to  stay neutral as betw een  

the yes and no sides in a referendum  in accordance with the Mc/Cenno judgm ent.

739 Ibid, at paragraph 25.
[2012] lEHC 211, at paragraph 32.
[2012] lEHC 211, at paragraph 33.
[2012] lEHC 211, at paragraph 34.



267

Hogan J recognised that an older view in Irisii constitutional law, expressed by 

Costello J in McKenna (No 1), would have the Commission's comments beyond 

the reach of judicial review because the statement issued by the public body 

would be considered not to affect legal rights and because the issue is non- 

justiciable, a political issue rather than a legal issue/'*^ However, two reasons for 

Hogan J change this view. One is that the Supreme Court in McKenna (No 2) 

reversed the direction taken in McKenna (No 1) and, in Hogan J's words, 

"decided ... that equality in the entire referendum process is a clear fundamental 

value, so that a court can interfere where that principle has been violated."^'"' 

The other is that the Referendum Act 1998, establishing the Referendum  

Commission, requires the Commission to be fair and non-partisan in its 

statements. This, says Hogan J, gives rise to a necessary jurisdiction on the part of 

the court to review in case of breach of this statutory duty.^"^ Hogan J was 

further reassured that the Court had jurisdiction to review the Commission's 

statements by noting that section 43(3) of the Referendum Act 1994, as 

amended, says how a referendum result shall not be questioned just because the 

Referendum Commission in some way failed to comply with its statutory 

obligations or made a false statement if the Commission overall complied with 

the principles of fairness and did not materially affect the referendum result. This 

pointed to a jurisdiction to review the Commission's statements.

The substance of the applicant's case, in the third part listed above, highlighted 

two statements of the Referendum Commission. The first made orally by the 

chairperson at a press conference on 3 May 2012:

"Ireland could have done that, but Ireland has already agreed to it by the 

establishment of the ESM. The agreement still has to be ratified by the 

Dail and the Senate. That is the factual position. That is the extent to

As Costello J said in M cKenna (No 1). Ibid, at paragraph 35.
[2012] lEHC 211, at paragraph 36.
[2012] lEHC 211, at paragraph 36.
As did, for Hogan J, a case from  the  High Court of England and W ales on judicial review  of an 

allegedly misleading G overnm ent publication: R v Environm ent Secretary, ex p. Greenwich LBC,
The Times, 17th M ay, 1989.
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which w e have looked and clarified it and the  extent to  which w e can 

com m ent in relation to  it. It is clear tha t a veto could have been exercised 

but Ireland has already agreed to  the establishm ent of the ESM and the  

agreem ent still has to  be ratified by the Dail and the Senate."

The second statem ent was on the Commission's website from  18 M ay 2012 and 

included:

“It would be possible fo r Ireland to decide riot to ratify the change 

(despite agreeing to  make the  change). However, the Irish Governm ent 

has announced its intention to  have the am endm ent to  the TFEU ratified  

by the Oireachtas. It is possible th a t Ireland might still decide not to ratify  

the  change to  the TFEU..."^'*^

The applicant's case was tha t the  first statem ent was inaccurate or misleading in 

suggesting tha t Ireland currently cannot veto the ESM Treaty or that, at the  

present stage, the Irish G overnm ent cannot but ratify the ESM Treaty. The 

second statem ent -  in the italicsed words -  indicates the true position, so the  

applicant claimed, and is a clarification of sorts of w hat was inaccurate about the  

first statem ent; however, the  Commission's publication was unsatisfactory, so 

the applicant said, because it was insufficient in drawing attention  to  the extent 

to  which it corrects the earlier s tatem ent and there  is no proper a ttem p t to  

retract the first statem ent.

Hogan J rejected the applicant's argum ent. First, he said th a t there  was no real 

difference in substance betw een the tw o  statem ents and the applicant was over

interpreting the words to  draw out a difference.^'^® This deals w ith  the contention  

tha t the second statem ent was a clarifying statem ent, albeit an inadequate one. 

Hogan J then turned to the w h eth er the  Commission's s tatem ent as to  the  

ratification process of the ESM Treaty was accurate. The judge identified the  

general position in Irish constitutional law as to  the adoption of international

Emphasis added by Hogan J.
[2012] lEHC 211, at paragraphs 41 -  43.
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treaties. In line w ith  the provisions of Article 29 there  was no dispute betw een  

the parties as to  the dualist approach of Ireland to  international law such tha t 

Treaties which the state signs up to via the Executive must be ratified in Irish law  

to  have effect in Irish law. Hogan J remarked tha t European Union Treaties have 

grown into an area distinct from  international treaties generally in which EU 

obligations apply. The applicant and the tw o  respondents put forw ard  differing  

assessments of precisely w hat the position in regard to  the European Council's 

decision of 25 M arch 2011  to  set up the perm anent fiscal stability mechanism  

and the  consequences of th a t decision and w hether Ireland could subsequently  

back out of this. Provisions of the TFEU indicate tha t the decision tha t the  

Taoiseach entered was binding.^'*^ On the other hand, the  simplified revision 

procedure under Article 48(6) TFEU states how the decision shall not en ter force 

until "approved by the m em ber states in accordance w ith th e ir respective 

constitutional requirem ents." The key dispute was w hat constitutes approval in 

this context. Hogan J said it was a complex question in which there  is room for 

"legitim ate legal and political d e b a t e . I t  can only be definitively answered via 

a reference^^^ to  the European Court of Justice. In the absence of being able to  

decide this com plex question definitively, Hogan J concluded th a t he could not 

find the  Commission's s tatem ent to  be wrong or inaccurate.^^^ Subsequent to  

Hogan J's judgm ent, the Suprem e Court in Pringle v Governm ent o f  Irelancf^^ has 

indeed referred the complex question to  the European Court of Justice.

N otew orthy about Hogan J's ultim ate decision is how the uncertainty as to  the  

com plex question disputed leads to  a default victory for the respondents. The 

Commission's statem ent was held to  be not incorrect because the  Court was 

unable to  decide w hat was the correct position on the issue. This is not 

anomalous in an application of this sort -  he who asserts must prove -  the  

applicant did not fully make out his case. Hogan J's judgm ent is rem arkable for

Article 288(4)) and must be implemented in the spirit of co-operation (Article 4(3) TFEU).
[2012] lEHC 211, at paragraph 65.
Pursuant to Article 267 of the Treaty on the Functioning of the European Union.
[2012] lEHC 211, at paragraph 66.
[2012] lESC 47.
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covering difficult m aterial in a tight tim efram e. The case might easily have been 

disposed of on the basis of delay or the substance avoided given th a t the  

Commission's statem ents w/ere in the context of an overall perform ance th a t was 

fair and non-partisan in line w ith its statutory obligations. Hogan J was drawn in 

to  the m inutiae o f the dispute but w ithheld a final conclusion. He was conscious 

tha t court challenges "not become a surreptitious vehicle w hereby advisory 

opinions can effectively be obtained in respect of contentious issues in the  

course of a referendum  campaign.

Hogan J's judgm ent included a num ber of high sounding statem ents on 

constitutional principles engaged by the referendum  process. He said:

"At the heart, therefore , of the Constitution, there  are th ree  core 

principles which are relevant to  the  issues raised by this application.

The three  principles are popular sovereignty, free speech and equality. Hogan J is 

not saying tha t these three  principles are the only three at the heart o f the  

Constitution, it is just th a t of the principles at the heart of the Constitution these  

three  are engaged by the current case. He does, however, make quite dram atic  

com m ents tending to  elevate popular sovereignty:

"It may thus be said, adapting freely the words of Holmes, tha t the theory  

of popular sovereignty for which Griffith argued and Pearse fought and 

Collins died and de Valera spoke and Hearne drafted and Henchy w rote  

and Walsh decided has become our own constitutional cornerstone. It is 

tha t very cornerstone on which the entire referendum  edifice is 

constructed."^^®

[2012] lEHC 211, at paragraph 38. 
[2012] lEHC 211, at paragraph 23. 
[2012] lEHC 211, at paragraph 23.



271

CONCLUSION

There are several rem arkable features of the Irish superior courts' record on 

election and referendum s. W ith  the exception of M cKenna (No 2) the courts 

have not m ade dram atic interventions. Apart from  O'Donovan  (w here it has been 

observed th a t it very much suited the G overnm ent of the day to  leave the  

constituencies disproportioned such tha t rural voters, who tended to  vote for 

Fianna Fail, w ere  effectively over-represented) there  are no clear cases w here  

the courts' action has been ground-breaking in addressing a very significant 

problem  in the electoral system that the Oireachtas or Governm ent w ere not 

likely to  ever reform . Kearns P's decision in Doherty v Ireland  might be cited in 

this regard. It could be suggested tha t the m atter of the tim e period for filling 

casual Dail vacancies is not such a serious m atter in a dem ocracy as m ight be 

supposed. However, if a large num ber of casual vacancies arose, it would be a 

serious m atter for the working of democracy if they w ere to  go unfilled. The 

Do/?e/ty judgm ent therefore , while not correcting a degradation already existing, 

can be seen as constitutionalising a rule (that vacancy must be filled prom ptly) 

th a t bolsters the  protection against such degradation, a rule tha t perhaps ought 

to  have been w ritten  into the  Constitution in the first place. It is speculative 

w hether or not the legislative reform  that did come a fter Doherty -  th a t six 

months is now the m axim um  tim e a vacancy will be left unfilled -  could have 

come absent the  Court's holding. The current governm ent fulfilled an election  

promise in reducing the num ber of TDs in the  Dail, by legislating fo r the  

Constituency Commission to  operate close to  the constitutional m inim um  for the  

tota l num ber of mem bers of the  Dail. This was carried through though clearly not 

to  the  benefit of the incum bent TDs and the  m em bers of the current 

G overnm ent's political parties. There is a healthy aspect to  the electoral 

constituencies. The independent Constituency Commission has perform ed its 

task. There w ere  some grumbles among incum bent deputies w ho realised they  

w ould face greater difficulty keeping their seat at the  next election, but there
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w ere no serious attacks on the w ork or independence of the Commission/^^ 

Observations such as these tend to  suggest the  courts are not om itting to  

perform  a role in shaking up partisan lock ups in the electoral system because 

such have not been revealed to  the courts.

The electoral and referendum  case law displays w hat has been said to  be a 

feature  of Irish constitutional law: varying standards of review, ranging from  

dem anding scrutiny to  highly deferential review  of legislation w here the  variance 

is not apparently part of a consistent pattern/^® Cases a fter M cKenna (No 2) 

involving successful challenges to  electoral legislation clearly outnum ber those  

before M cKenna (No 2). Yet some cases a fter M cKenna (No 2) display highly 

deferential review of legislation/^® The role of McKenna (No 2) in marking a new  

era of judicial intervention and m ore strict scrutiny of electoral and referendum  

arrangem ents should not be exaggerated. Political com petitors have been 

industrious in com plaining to  the courts about allegedly unfair electoral rules. In 

Redmond, Kelly, King, and Doherty v lreland^^° they  w ere successful and in Ring, 

and other cases, they w ere not. The im provem ents to  election law have been 

marginal. No dram atic im provem ent to  political com petition or any other 

m easure of the vibrancy of dem ocracy follows these cases. W hile reform  has not 

been dram atic, it has been frequent. Issues exposed in the cases have been 

addressed, often quite prom ptly, by subsequent legislation. This occurs when the  

constitutional challenge was successful (O 'Donovan, Redmond, Kelly, King, 

Doherty v Ireland); w here the  challenge was unsuccessful and the  court did not 

give an indication of a constitutional problem  (Loftus, Draper, Breathnach, 

Sherwin); as well as w here the  challenge was unsuccessful but the  court gave an

See "Coalition TDs most at risk in radical constituency shake-up" Irish Tim es, 22 June 2012. 
And "TDs and constituency rivals have mixed view/s on proposed changes" Irish Times, 22 June 

2012.
M artin  B Margulies, "Standards of review/ and state action under the Irish Constitution" (2002) 

37 Irish Jurist 23. Rachael W alsh, "The Constitution, Property Rights, and Proportionality: A 

reappraisal" (2010) 31 D U U  1.
Sherwin  and Breathnach, for instance.
In Doherty  the challenge was not successful in the  sense o f the  impugned legislation being 

strucl< down, but was successful in its effect of obtaining a declaration th a t there  had been 

unconstitutional delay in filling the  Dail vacancy.
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indication tha t the law may have constitutional infirm ities th a t might be exposed 

in the  fu tu re  (Murphy).  The court cases provided a forum  fo r the analysis of the  

grievances of voters and other players in the electoral process and the  

experience, and ongoing possibility of constitutional challenge, must be credited  

w ith  resulting in a quite up to  date and com prehensive -  if complex -  electoral 

law.
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Chapter five

Political equality and democratic structures in Ireland

In t r o d u c t io n

As detailed in the  preceding chapter, the  superior courts in Ireland have on a 

num ber of occasions said th a t political equality  is required by the Irish 

Constitution. By this the  judges chiefly m ean th a t equality must be respected in 

the  conduct o f electoral and referendum  processes. This concept of political 

equality has been inferred by the judges from  provisions in the Irish Constitution  

declaring Ireland a dem ocratic state, stipulating th a t no person shall have more  

than one vote in an election of m em bers to  Dail Eireann, and the general 

requirem ent o f equality before the law. The courts' concept of political equality  

can be seen as encompassing a bundle of rights in the  electoral process and the  

conditions needed to  vindicate those rights. The courts' case law thus purports to  

be protective of rights, among others, to  vote, to  secrecy of the ballot, and to  

have reasonable access to  political office. The case law also dem onstrates the  

courts' willingness to  assess w hat arrangem ents are constitutionally permissible 

in Ireland's dem ocratic system. This has been done w ith reference to  concrete  

requirem ents set out in the Constitution's text. Significantly, in addition to  this, 

the courts have marked as constitutionally impermissible G overnm ent spending 

on partisan advertising in a constitutional am endm ent referendum  campaign and 

the omission to  fill, w ithin a reasonable tim e period, a vacancy arising in the  Dail 

by th e  holding of a by-election. The courts' conclusions in these respects, I will 

argue, bear a tenuous relation to  the tex t of the Constitution. The superior courts 

have -  in the  sense examined in Chapter 4 -  innovated and constructed, and not 

m erely applied, constitutional requirem ents in the  electoral and referendum  

processes.

This chapter has tw o  parts. Part I of this chapter considers political equality and 

the  question of equally proportioned electoral constituencies. It evaluates the
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case law. Part II o f this chapter considers the question of how dem ocratic  

requirem ents and political equality are best expressed. It argues th a t in 

protecting political equality and dem ocracy attention  ought to  be paid to  certain  

structural requirem ents as well as individual rights guarantees.

P a r t  I: E q u a l ly  p r o p o r t io n e d  e le c t o r a l  c o n s t itu e n c ie s

Political Equality

If by political equality in political processes the courts simply m ean th a t in the  

electoral and referendum  processes, the equality of persons must be respected, 

there  is little distinctive about it. It is simply the general constitutional equality  

requirem ent stated in Article 40.1  th a t applies in respect of all laws. Undoubtedly  

laws relating to  elections and referendum s as political processes must respect 

equality and when w e talk about this we can call it political equality. Similarly we 

could talk about criminal process equality. Yet in some areas of Irish law, there  

are distinctive equality laws. Em ploym ent equality is an exam ple. It is not m erely  

the case tha t laws relating to  em ploym ent contracts must com ply w ith  the  

general equality guarantee. Is there a distinctive political equality  protection? In 

the first chapter of this thesis I noted Ronald Dworkin's account of political 

equality w here voting pow er is its m e a s u r e . D w o r k i n  interrogates the  value of 

equal voting power. Two distinctions are developed. The first concerns how to  

measure the equality of pow er tha t is sought. There is a vertical dim ension of 

pow er in a representative democracy. Simply put, ordinary citizens elect 

representatives w ho then make laws and appoint officials to  adm inister them , 

and so on. W e need to  look for equality betw een the ordinary citizens on th e  one 

hand and the officials on the other. There is also a horizontal dimension of pow er 

w here the pow er is measured for equality between different citizens in d ifferent 

situations around the relevant country.^®^ Dworkin says both dimensions must be 

measured when measuring political power; it is not just about equal horizontal 

power. He observes how citizens in a tota litarian  regime have equal political

Ronald Dworkin, "W hat Is Equality? Part 4: Political Equality" (1987 -1988 ) 22 USF L Rev 1, a t 8. 
^®^lbid, at 8-9.
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pow er along the  horizontal dimension: they all have none/®^ However, it seems 

implausible, Dworkin points out, to  be able to  obtain any degree of equality  in 

the vertical dimension in a representative dem ocracy given th a t elected officials 

are in a much m ore powerful position than those w ho elected them . A nother 

distinction is drawn betw een im pact and influence in the measuring of power. 

Im pact is the difference a person can make to  political decisions simply by 

exercising their voting entitlem ents. Influence on the  other hand is the difference  

a person can make by persuading or encouraging others tow ards exercising the ir 

voting entitlem ents a particular way.^®^ In a representative democracy there  

cannot but be huge and obvious disparity on the vertical dimension given th a t an 

elected official's vote in a legislative assembly for a measure has much more  

im pact in this sense than individual citizens votes in electing that official. If, 

how ever, it is supposed elected officials have a duty, which they fulfil, of voting 

in a legislative assembly on laws in line with the wishes of those w ho elected 

them , then there  can be possible equality of influence on the  vertical 

dimension.^®^ Dworkin acknowledges tha t on the horizontal dimension there  can 

be equality of im pact w here all citizens (minus children) have equal voting rights 

and equally weighted votes. Dworkin's point is this measure fails to  capture w hat 

are assumed to  be im portant parts of democracy: freedom s of speech, assembly, 

conscience, and so on. His account helps show the  lim ited value of political 

equality when understood in this distinct sense. Even a more highly 

differentiated  account of political equality than Dworkin's, as provided by 

Jonathan S t i l l , d o e s  not manage to  include w hat would typically be identified  

as im portant aspects of democracy. As Richard Pildes has noted recently about 

Am erican democracy:

"In the last decade, however, it has become clear tha t form al political 

equality can co-exist w ith  suppression of an essential e lem ent of 

dem ocratic self-governance— com petitive elections in which voters can

Ibid, at 9.
ibid, at 10.
Ibid, at 11.
Jonathan Still, "Political Equality and Election Systems" (1981) 91 Ethics 375.
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hold their representatives electorally accountable.

Irish courts' interaction with the notion of political equality began with 

O'Donovan v Attorney General in 1961 in the context of electoral constituencies. 

This was the first case despite the fact that the unequally proportioned districts 

that Mr O'Donovan was successful in persuading the High Court to strike down 

were not a new development. Sinniiarly disproportionate constituencies had 

existed under the Irish Free State Constitution in the 1920s and 1930s and 

continued to exist under the 1937 Constitution in its first two decades. It may 

have been just a case of no one being sufficiently motivated to take a case 

among the many factors that might account for the absence of constitutional 

litigation.^®® Mr O'Donovan had himself lost his Dail seat under the electoral 

conditions he complained about.

Electoral constituencies in Irish constitutional law: Article 16.2 and its 

interpretation

Article 16 of the Constitution provides, among other things, the framework for 

election to Dail Eireann. Members of the Dail are to be elected from 

constituencies. Article 16.2.3° provides:

"The ratio between the number of members to be elected at any time for 

each constituency and the population of each constituency, as ascertained 

at the last preceding census, shall, so far as it is practicable, be the same 

throughout the country."

Article 16.2.4° provides:

"The Oireachtas shall revise the constituencies at least once in every 

twelve years, w ith due regard to changes in distribution of the population,

Richard Pildes, "The Constitution and Political Com petition" (2006) 30 Nova Law Review 269, 

at 271.
As is the  case w ith  constitutional litigation generally, there  is a sparse collection o f cases up to  

the 1960s w hen the num ber grows significantly the rea fte r.
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but any alterations in the constituencies shall not take effect during the  

life of Dail Eireann sitting when such revision is m ade."

The following summarises how the courts have in terpreted  these provisions. 

Article 16.2 .3° does not require exact parity of ratio betw een m em bers and 

population throughout the country.^®® This is so notw ithstanding that the Irish 

language constitutional text of Article 16.2 .3° (sa mheid gur feidir e) has been 

accepted by the  High Court as translating as "so far as p o s s i b l e . T h e  courts 

have not identified a precise measure by which departure from  exact parity of 

ratio is tolerable  as a m atter of course. There is no "magic form ula" such as a 5% 

tolerance level readily available tha t can identify w ith  certainty a permissible 

departure from  exact p a r i t y . D e v i a t i o n s  in the ratio o f Dail seats to population  

in the order of 25% from  a national average have been considered beyond 

permissible. Deviations from  parity of ratio betw een constituencies are 

defensible by reference to  a variety of factors including the desirability of 

adhering to  "well-know n boundaries such as those of counties, townlands and 

electoral divisions" as well as allowing for the "existence of divisions created by 

such physical features as rivers, lakes and m o u n t a i n s . D e v i a t i o n s  purporting  

to  achieve greater equality in the quality of representation will not be 

countenanced by the courts. Thus, for exam ple, argum ents suggesting tha t rural 

areas ought to  have a higher ratio of Dail m em bers to  population than urban 

areas due to  difficulties in representing sparsely populated constituents have no 

relevance.

Population for the purposes of the  ratio in Article 16.2 .3° is tha t "as ascertained 

at the last preceding census." This has been held to  m ean that the ratio is

O'Donovan v Attorney General [1961] IR 114, at 131; In re Article 26 o f the Constitution and 
the Electoral (Amendment) Bill, 1961 [1961] IR 169, at 182-183.
™  O'Donovan v Attorney General [1961] IR 114, at 131.

Murphy v Minister fo r the Environment [2008] 3 IR 438, at 446-447.
O'Donovan v Attorney General [1961] IR 114, O'Malley v An Taoiseach [1990] ILRM 461, 

Murphy v Minister fo r the Environment [2008] 3 IR 438.
In re Article 26  o f the Constitution and the Electoral (Amendment) Bill, 1961 [1961] IR 169, at 

183.
O'Donovan v Attorney General [1961] IR 114, at 138.
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calculated by reference to  the  population figures in the most recently published 

final official census report rather than w hat may be the  true population figures at 

any point in tim e -  as might be revealed in various estim ates or prelim inary  

census results -  subsequent to the most recent final census rep ort/^^  The 

obligation on the Oireachtas in Article 16.2 .4° to  "revise the  constituencies at 

least once in every tw elve years, w ith due regard to  changes in distribution of the  

population" is not necessarily discharged by revision of constituencies once every  

12 years.^^® W hen final census figures become available, revealing population  

changes such th a t the ratio of Dail m em bers to  population is no longer the same 

throughout the country, the  existing constituency scheme does not autom atically  

becom e invalid. Rather, there  arises an obligation on the Oireachtas to  have the  

constituency scheme altered accordingly w ithin a reasonable tim e. This is so 

because Article 16.2 .3° requires the ratio to  be the same throughout the  country  

"so far as it is practicable."^’  ̂The High Court has suggested th a t the  Oireachtas 

ought to  take steps to  m inim ize the tim e during which existing constituencies 

schemes do not satisfy Article 16.2.3°. This could involve, as Clarke J suggested, 

having in place a redistricting process tha t commences using prelim inary census 

data rather than one tha t waits for final census data to  trigger the  process.’ ’ ®

Indeed section 5 of the Electoral Act 1997 has been am ended”  ̂to  require a

Constituency Commission to  be established by ministerial o rder on the  

publication of prelim inary census results and this happened in 2011.

Respecting and  contributing to the settlem ent function o f constitutional law  

The Irish superior courts' interaction w ith the provisions of Article 16.2 .3° and 

Article 16.2 .4° is exem plary in respecting the settlem ent function of the  

constitution. This settlem ent function, which I described in chapter 2 ,’ ®° is served 

by law in making concrete our uncertain moral obligations in order to  facilitate

In re Article 26 o f the Constitution and the Electoral (Amendment) Bill, 1961 [1961] IR 169, at 
181, Murphy  i/ Minister fo r the Environment [2008] 3 IR 438, at 466-467.

O'M alley V An Taoiseach [1990] ILRM 461.
Murphy v M inister fo r the Environment [2008] 3 IR 438, at 457.
Murphy v Minister fo r the Environment [2008] 3 IR 438, at 469-470.
By section 9 of the Electoral (Amendment) Act 2009.
Channeling accounts from Joseph Raz, Larry Alexander, and others.
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com munal life. Constitutional law and th e  constitution of a legal system settles  

uncertainty in m atters of governm ent structure, m atters such as the make up of 

the  organs of governm ent and the ir relationships w ith each other. It may also 

settle m atters of basic moral precepts th a t laws must respect. Budd J explicitly  

recognised this settlem ent function of constitutional law in O'Donovan v 

A ttorney General:

"The object of the Constitution was to  provide in the form  of a 

fundam ental law a code of rules w ith in  which the  organs of governm ent 

and the  people might function in an orderly w ay o f life befitting a m odern  

state."’ ^̂

He continued:

"W hile it necessarily contains certain philosophical principles, its purpose 

was to  set up institutions which w ould be w orkable.

This appreciation of the Constitution as an essential source of stability in political 

structures and not, for instance, a vehicle fo r judges to  re-fashion structures such 

as electoral law as it ideally ought to  be, m otivates a very forensic judgm ent in 

which evidence of the workings of the electoral system is carefully exam ined and 

the  conclusions at all points grounded. So far as indeterm inacy arises w ith  the  

proviso "so fa r as it is practicable" appended to  the  requirem ent to  have equally  

proportioned constituencies, Budd J settled the  m atter in O'Donovan  in a w ay  

th a t steered betw een tw o pitfalls. One pitfall was the tem p tatio n  to  reinvent the  

constitutional rule, as the Attorney General's argum ents (calling for greater 

leew ay and the need to  depart from  equally proportioned constituencies in order 

to  level the playing field betw een urban and rural districts) encouraged, so tha t  

the court's background understanding of the functions and qualities of an 

electoral system tend to  oust w hat the Constitution purported to  settle originally.

[1961] IR 114, at 126. 
[1961] IR 114, at 126.
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The other pitfall was to  require strict m athem atical parity betw een the  

constituencies. As the  experience in the United States w ith  one person, one vote  

fo r federal congressional districts shows, such a requirem ent can provide cover 

for w hat might really be gerrym andering/®^

The Supreme Court judgm ent in Re Article 2 6  and the Electoral A m endm ent Bill 

1961^^^ coheres w ith Budd J's judgm ent in O'Donovan v A ttorney General and 

thus has the m erit o f not unsettling the degree of certainty brought in the  

previous case. It repeats the  message tha t the requirem ent for equally  

proportioned constituencies must be respected but th a t the requirem ent is not 

fo r exact parity. It also adds an im portant gloss th a t in revising constituencies, 

geographical boundaries and trad itional political boundaries can be legitim ately  

preserved. This conveys the  message that the  process of revising the  

constituencies should be done in a restrained way, not redrawing from  a blank 

canvas, but adjusting w h at is already in place to recognise population changes in 

accordance w ith the constitutional requirem ent.

Clarl<e J's judgm ent M urphy v M in ister fo r  the Environm ent continues the  

trad ition  of not looking behind w hat Article 16.2 .3° specifically prescribes 

regardless of w hether g reater equality of voting pow er could arguably be 

achieved otherwise.^®^ Clarke J appreciated the elusiveness of w hat equality of 

voting pow er and representation means. W hile the previous case law from  the  

1960s had settled the  question of w hat degree of parity is needed betw een  

constituencies, there rem ained space to chip at the certainty of the  requirem ent 

as regards the tim efram e fo r revising the constituencies and fu rth erm o re  to  

rekindle doubts as a result of the  protection in Article 16.2 .3° referring to  ratio of 

Dail m em bers to  population rather than voters. Clarke J pointed out how true  

proportionality  is a function o f m any factors. Constituencies may have especially 

low voter turnout, large num bers of non-citizens not entitled  to  vote, or high

Michael McConnell, "The Redistricting Cases: Original Mistakes and Current Consequences" 
(2000) 24 Harv J L & Pub Pol 'Y 103, at 112.

[1961] IR 169.
Murphy v Minister fo r the Environment [2008] 3 IR 438, at 464.
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proportions o f children. These factors affect the  impact a vote will have but such 

m atters simply cannot be legislated for/®® Clarke J noted:

"[F]reed from  any specific constitutional requirem ent as to  hovi/ 

proportionality  betw een population /electorate  on the one hand and 

num bers of elected representatives on the other was to  be determ ined ... 

there  are a w hole variety of ways in which one m ight seek to  achieve an 

appropriate level of proportionality... Bunreacht na hEireann selects one 

m odel and one model only by reference to  which proportionality  is to  be 

determ ined. It is the population as ascertained by the last census. 

W hatever may be the merits or otherw ise of th a t benchmark, it is the  

benchm ark th a t has been adopted for this State.

It is clear from  this passage that there is a sound understanding of the  settlem ent 

function of Article 16.2's provisions on constituencies. Again, Clarke J's judgm ent 

respects the settlem ent function of the constitutional provisions on electoral 

processes while also precluding potential uncertainty about the tim efram e for 

the  constituencies to  be revised following a census.

The use o f methods o f interpretation

The Irish superior court decisions on constituencies display use of m ultiple  

m ethods of constitutional interpretation. A fluctuation betw een m ethods of 

in terpretation  may be an occasion for critical com m ent on the basis of lacking 

consistency.^®® M ethods appearing in the judgm ents on electoral constituencies  

are historical (the relevance of the constituencies being quite far from  equally  

proportioned in the  1930s when the Constitution cam e into existence), 

functional (the effective workings of the Dail in term s of deputies serving the ir  

constituents' interests, the continuity of the Dail through population changes), 

textual (the relevance of the Irish text's literal translation th a t equal

[2008] 3 IR438, at 463-464.
[2008] 3 IR438, at 464.
Oran Doyle, Constitutional Law: Text, Cases and IVIaterials (Clarus Press 2008), Chapter 17.
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constituencies are required so f a r  as possible in contrast to  so fa r  as practicable  

in the Constitution's English tex t), and structural (the requirennents of the  

dem ocratic nature of the state). The judgm ents ought not be condem ned p er se 

fo r this usage of m ultiple m ethods of in terpretation . First, the judges are 

responding to  the  argum ents laid before them . They seek to  rebut the argum ents  

of counsel on each argum ents' own term s. Therefore the appearance of an 

in terpretative  m ethod does not necessarily mean it is a driver of a decision. 

Second, and superseding the  first point, it should be appreciated th a t  

constitutional interpretive practice can, and does, coherently use a m ultiplicity or 

com bination of m ethods of in terpretation . This is the insight of Philip Bobbit 

w riting  about US constitutional law.^®^ M ethods of in terpretation  cannot be 

prescribed w ithout getting into a problem  of regress. They evolve as part of the  

courts' duty to  give reasons, th e ir repeated use establishes the ir legitimacy. As 

analysed in chapter 2 of this thesis, constitutional in terpretation  may be 

innovative w ithout courts necessarily venturing beyond the ir role in the  

constitutional order.

Dem ocratic representation and  the spirit o f equality

A mild criticism of Budd J's judgm ent in O'Donovan v A ttorney General can be 

m ade for saying more than was needed in rebuttal of the A ttorney General's  

argum ent th a t departures from  parity of ratio fo r d ifferent parts of the country  

was acceptable and needed to  facilitate  deputies to  perform  the ir functions. It is 

a criticism fo r breaching a principle of judicial m inim alism and it is only a mild 

criticism because, on balance, it may have been a good developm ent fo r the  

constitutional order. Budd J said he got further support for his rejection of the  

Attorney's argum ent from  principles expressed elsewhere in the  Constitution  

(that is, outside of Article 16.2 .3° and 16.2.4°): Ireland is a dem ocratic state  

(Article 5); no person is to  have m ore than one vote in a Dail election (Article  

16.1 .4°); and citizens are to  be trea ted  as equal before the law (Article 40.1 ). 

Budd J stated th a t in "m odern usage of the  words I believe it to  be correct to  say

Philip Bobbitt, Constitutional Fate: Theory o f the Constitution  (Oxford University Press N ew  

York 1982).
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a 'dem ocratic state ' denotes one in which all citizens have equal political 

rights." "Dem ocratic state" should there fo re  be given this meaning and, 

according to  Budd J, this proposal gets support from  Articles 16.1 .4° and 40.1. 

Budd J concluded tha t the equality in question "is not m aintained if the vote of a 

person in one part of the country has a greater effect in securing parliam entary  

representation than the vote of a person in another part of the  country." In other 

words, the "spirit of equality is not m aintained" if a quantity of people in one 

part of the country can elect m ore members to  the Dail than the same quantity  

in another part. Budd J concluded that the four provisions of the  three  Articles (5, 

16, 40,) "harmonise"^^^ and th e ir "spirit" "demands equality of voting pow er and 

representation."^®^

The O'Donovan  decision, founded on Budd J's careful analysis of the evidence  

before him, was entirely secure on the basis tha t the  1959 Act clearly departed  

from  the constitutional requirem ent in Article 16.2 .3° and its enactm ent was not 

in conform ity w ith the  Oireachtas's obligation under Article 16.2.4° to  have due 

regard to population changes when revising constituencies. Budd J did not need 

to  invoke a spirit of equality to  bolster his decision. Apart from  the vagueness of 

"spirit," the judgm ent, in going on to  say th a t "equality of voting pow er and 

representation" is dem anded by this spirit of equality, proves too much. That is 

to  say, if equality  of voting pow er and representation is really required, then the  

court should, when asked, be examining the electoral process for its success in 

achieving things apart from  the enum erated requirem ents in Article 16. The 

A ttorney General's argum ent tha t departures from  parity o f ratios is needed in 

order to  achieve proper representation for densely populated areas in the  W est 

of Ireland is brought back into play as much as it is rebutted  by the invocation of 

"equality o f voting pow er and representation." Though rebutting evidence was 

heard^®^ about difficulties of representation, Budd J's rejection of the A ttorney's  

argum ent does not deny the difficulties of representation for the W est. The

[1961] IR 114, at 137.
[1961] IR 114, at 138.
[1961] IR 114, at 137.
According to Budd J, [1961] IR 114, at 134.
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A ttorney's  argum ent could be seen as calling for equally proportioned  

representation in term s of factors such as distance from  the Dail and other 

difficulties; it was an argum ent from  equality. Budd J's rejection is based on there  

being no express textual invitation in the  Constitution to  assess the  electoral 

process in these t e r m s . B u d d  J's judgm ent rejects an argum ent for lacking 

express textual support and then proceeds to  "support" this rejection w ith  a non

express principle of equality of voting pow er and representation th a t is, at best, 

consistent w ith  the tex t outside of Article 16.2.3°.

In this regard O'Donovan  foreshadow ed the more recent interventionist 

approach to  dem ocratic processes of the  Supreme Court in McKenna v An 

Taoiseach (No 2) and the High Court in Doherty v Ire land  in its im plication tha t 

even absent the concrete requirem ents of Articles 16.2 .3° and 16.2 .4° the  Court 

could still have found the impugned electoral constituency scheme to  be invalid. 

It involved the Court inferring from  a num ber of provisions in the  Constitution a 

view  of w hat is specifically required or is impermissible in a dem ocracy. It 

reasons from  broad dem ocratic structures to  concrete requirem ents. Even 

though it was only obiter dictum  in the  judgm ent, this part of O'Donovan  crossed 

a threshold th a t would be difficult to  explain crossing back from . It opened up a 

space fo r judicial review of political processes tha t is, I argue, u ltim ately  

defensible.

Pa r t  II: D e m o c r a t ic  Str u c tu r e s

In this Part I describe theories tha t urge the court in judicial review  to  reason to  

conclusions in constitutional cases so as to  protect structures rather than  

individual rights. Charles Black provides an exam ple of this advocacy of structural 

reasoning in constitutional adjudication generally and US scholars of electoral 

law advocate tha t judicial review of electoral processes is best perform ed w ith  

the courts aiming to  preserve the healthy working of political com petition; the

[1961] IR 114, at 138. As he says, "any construction of sub-clause 2, 3, which would have the 
effect of destroying the dominant principle of equality should be rejected."
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judges' job is to  protect the structures of a "political m arket" rather than  

vindicate voting rights. I then return to  the leading Irish cases on referendum  and 

electoral processes and argue they can be seen as applications of a structures, 

not rights approach. I aim to  identify the  m erits and dem erits of this approach as 

part of the judicial role in reviewing political processes.

Structures in a democracy

Structural reasoning ra th er than textual in terpretation

In Structure and Relationship in Constitutional Lav/^^ Charles Black m ade the  

case for structural reasoning in constitutional adjudication in the United States. 

On Black's account, structural reasoning is a m ethod of adjudicating in 

constitutional cases tha t departs from  the m ethod of ascertaining the meaning of 

specific constitutional text and applying this meaning to  determ ine cases. In 

engaging in structural reasoning the court does not identify a specific 

constitutional provision or provisions as com pelling a determ ination of a 

constitutional case. Rather the  judge makes an "inference from  constitutional 

structure and relation." Black illustrated the  difference between the dom inant 

m ethod in constitutional adjudication and structural reasoning using the case of 

Carrington v Rush.^^^Jhe Texas Constitution prohibited mem bers of the Arm ed  

Forces of the United States (that is, federal soldiers) from  voting in counties 

other than the county in which they resided w hen they joined the Army. The 

United States Suprem e Court upheld a challenge based exclusively on the equal 

protection clause o f the Fourteenth A m endm ent. The Court held that under this 

clause the States w ere  perm itted to  put qualifications on voting rights, but only 

so far as reasonable, and in this case the  Court concluded they w ere not 

reasonable. For Black, the Court's decision does not w ithstand critical 

assessment because it was not really "unreasonable" for Texas to  restrict voting  

as it did in order to  prevent m ilitary personnel from  dom inating voting in small 

districts, this being a potential problem  because soldiers are subject to  special 

pressures and m ight be present in large num bers in one location. Black, however.

Charles Black, Structure and Relationship in Constitutional Law  (Ox Bow Press 1969). 
(1965) 380  US 89.
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agreed w ith  the  result of th e  case. His preferred basis for the  decision was a rule 

tha t no state may apply a disadvantage for the perform ance of a federal duty7^  ̂

This rule was not to  be found w ritten  down anyw here in US law; rather, it is 

arrived at via a "sounding in the structure of federal union, and in the  relation of 

federal to  state governm ents."’ ®̂ The advantage of structural reasoning over 

text-based justification fo r Black is th a t it requires the  Court to  produce a result 

tha t makes current, practical sense. There is, according to  Black, no guarantee  

tha t applying specific textual provisions will produce sensible results, even w here  

"devices of in terpretation" are used if such devices are to  be "legitim ate  

enough."’ ®® In short, w ith  structural reasoning the Court and everyone else who  

is concerned to  argue about constitutional law "will have to  deal w ith  policy and 

not w ith gram m ar.

Arrangements rather than rights

John Hart Ely used the term  "distrust" in evoking the proper a ttitud e  of the  

courts to  o ther branches of governm ent's arranging for dem ocratic processes. 

Some prom inent scholars o f election law have founded theories on this image.

As analysed in chapter 3 o f this thesis, Ely's idea was that the courts' role is one 

of distrust. Political processes should be seen as "political m a r k e t s . G e n e r a l l y  

such markets should be left to  the ir own devices; they should not be heavily 

regulated unless there  is degradation in com petition, in which case intervention  

is required to  restore healthy com petition by breaking up monopolistic practices. 

Borrowing from  the approach in business regulation, w here managers should not 

be entirely trusted to  refrain from  self-dealing, judicial supervision of electoral 

practices is recom m ended on similar lines. The present point how ever is tha t 

essentially a look at the structure is needed to  conduct this supervision. In the  US 

context the "rights-versus-state-interest form ula" of constitutional litigation is

Black, Structure and Relationship, at 11.
Ibid.
Ibid, a t 22.

“ ° lb id , a t 23.
Samuel Issacharoff and Richard Pildes, "Politics as Markets: Partisan Lockups of the

Dem ocratic Process" (1998) 50 Stan L Rev 643.
802 .

Ibid.
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too  narrow  to  present all situations deserving scrutiny because a problem  or 

defect might not lend itself to  being articulated in term s of an individual's 

right. As another look at the M cKenna  judgm ent will suggest, the Irish 

Supreme Court has implicitly endorsed an approach to  judicial review of political 

processes th a t looks at structures as well as individual rights.

Making sense of the McKenna judgment

In Chapter 4 I evaluated the argum ents offered by the m ajority Supreme Court 

judges in support of the ir decision in M cKenna (No 2). I argued th a t none of the  

judgm ents manages to  persuasively show why the decision was required as a 

m atter of Irish constitutional law. In w hat follows I e laborate on reasons, 

unarticulated by the  judges and perhaps not relevant to  the ir decision, tha t 

nevertheless m ay help rationalise the McKenna  ruling.

The slippery slope argum ent and boundary setting

Perhaps the Supreme Court's decision (on justiciability and on substance) in 

McKenna (No 2) is defensible in that to  have held otherw ise would have left the  

referendum  process and the electoral process vulnerable to  Governm ental 

abuse. The implications of McKenna (No 1) (that is, the High Court decision of 

Costello J) have been said to  be t r o u b l i n g . T h e  suggestion is tha t the High 

Court's approach leaves it open for the G overnm ent to  use public m oney to  

bom bard voters w ith  advertising and propaganda in an e ffort to  secure its own 

re-election. W ould it be appropriate for the Court to  let such a fear m otivate its 

decision? There is the idea tha t judicial respect for other branches of governm ent 

-  whose m em bers received, and whose continuance in office depends on, public 

votes -  means tha t "dreadful and im probable hypotheticals" should not be used 

by the court in deciding its power.®“  A slippery slope argum ent th a t if the  Court 

declined to  intervene and put a stop to  the practice impugned in McKenna  tha t it 

would lead to  dram atic abuses of power thw arting  dem ocracy urged by Ms

“ ^ b id , at 644 -646 .
Gerard Hogan and Gerry W hyte, Kelly, The Irish Constitution  (Tottel 4'^ Ed 2003), at 2103. 
Stevens J in Nixon  i/ United States (1993) 506 US 224.
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McKenna's counsel and som ew hat endorsed by O 'Flaherty deserves to  be 

treated  w ith a degree of scepticism. By 1995 the  practice had endured for tw o  

decades w ithout having slipped down the  slope.

M ore  persuasive than above is an argum ent about boundary setting. The Court, 

while reluctant to  specify the precise threshold or boundary of w hat the  

Governm ent can constitutionally do, was willing to  declare certain practices off 

limits. On this understanding the Court can respond to  certain cases, such as Ms 

McKenna's, saying tha t the impugned conduct is impermissible w ithout saying 

exactly why or w ithout indicating exactly w here  the borderline of permissibility 

is. Consistent w ith this rationalisation of the  case is the  fact th a t the  Court 

treated  the question in an all or nothing way, for which it has been criticised,®®^ 

in tha t it did not a ttem p t to  indicate tha t perhaps m ore modest Governm ent 

spending or some balancing of spending on yes and no sides would be 

acceptable. But the logic of boundary setting is th a t it is not the Court's role to  

legislate an answer or work out or hint at a balanced approach. This boundary  

setting approach instantiates judicial minim alism and has m erit. It is 

questionable, however, w hether it is available to  rationalise the M cKenna  ruling. 

The impugned conduct in the McKenna  cases was not obviously beyond the  

permissible. Using massive am ounts of public funds to  bom bard the public w ith  

propaganda to  get re-elected, as envisaged by O 'Flaherty J, would be an example  

of som ething th a t clearly should be impermissible (yet is still not controlled by 

specific constitutional text).

Expressive harms

It may be th a t there  is som ething about publicly funded partisan advertising that 

is objectionable in a way tha t is not the case w ith the  G overnm ent's use of 

publicly funded services such as State transport. It is not spelled out in McKenna  

(No 2) tha t w hat was done was som ehow an expressive harm of some degree.

[1995] 2 IR 10, at 45.
Conference presentation of M aurice Collins at The Constitution a t  75: Past, present, and  

fu tu re .



291

O'Flaherty J came closest to  implying this when he stated th a t the public purse 

must not be used to  prom ote a view  tha t some citizens consider anathem a. 

This requirem ent does not hold up as a description of Irish law as I claimed in 

chapter 4. But O 'Flaherty J's statem ent indicates there  may be som ething  

m aterial in the fact th a t it was advertising th a t was im pugned. M ore precisely, 

political advertising -  som ething th a t is already regulated by statute:®^® political 

advertising cannot be broadcast on radio or television and the High Court has 

upheld the constitutionality of this a r r a n g e m e n t . I n  Shaw v Reno^^^ the United  

States Suprem e Court declared unconstitutional a North Carolina redistricting 

plan for the United States' House of Representatives. The plan had created an 

additional m ajority-m inority  district. A m ajority-m inority district is a voting 

district tha t has a m ajority of voters belonging to  w hat is generally a (typically 

racial) m inority group. The impugned m ajority-m inority district had a shape 

described by the Court as " b i z a r r e . P a r t  of the district stretched along an 

in terstate highway -  and was only as wide as the highway itself -  fo r 160 miles. 

The case was brought under the Equal Protection Clause, the claim being that the  

creation of this district could only be understood as an e ffort to  separate voters 

on the basis of race. A 5 -4  m ajority of the Supreme Court accepted this claim, 

declaring the districting scheme in violation of the Equal Protection Clause.

Shaw V Reno is seen as creating a new constitutional cause of a c t i o n . S e v e r a l  

com m entators say th a t the decision was not justified on the basis of the Court's 

previous case law on voting rights. There was no dilution of votes in Shaw v Reno, 

so the one person, one vote line of case law did not apply. Justice O'Connor 

w rote  the m ajority judgm ent. The judge stated tha t appearances m a tte r in the

[1995] 2 IR 10, at 43.
Radio and Television Act 1988 formerly and novi/ section 41 of the Broadcasting Act 2009. 
Colgan v IRTC [2000] 2 IR 490.
(1993) 509 US 630.
(1993) 509 US 630, at page 24 of the original judgment.
The equal protection clause reads, "No State shall... deny to any person ... the equal 

protection of the laws."
Pamela Karlan, "Nothing Personal; the Evolution of the Newest Equal Protection from Shaw v 

Reno to Bush v Gore" (2000-2001) NCL Rev 1345. Richard Hasen, The Supreme Court and Election 
Law: Judging Equality from  Baker v Carr to Bush v Gore (NY Press 2003).
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area of reapportionm ent. The plan in question -  which linked persons of the  

same race w ho would otherw ise be separate geographically and on other sides 

of trad itional political boundaries -  bore an uncom fortable "resem blance to  

political apartheid."®^^ The plan, according to  Justice O'Connor, em bodied the  

idea th a t m em bers of racial group vote alike and was an impermissible racial 

stereotype. And "[b]y perpetuating such notions, a racial gerrym ander may  

exacerbate the  very patterns of racial bloc voting th a t m ajority-m inority  

districting is som etim es said to  counteract."®^® It is a m atter of dispute w h eth er  

Shaw V Reno got it right on the substantive issue. The scheme struck down would  

have facilitated the area's first election of a black person; because of the Court's 

decision, this milestone would happen only a num ber of years later. Yet the  

Court in Shaw v Reno articulated a coherent argum ent why the  impugned  

scheme was harm ful. It is a defensible substantive decision, if not perhaps the  

right decision, all things considered.

There are clear problems with the applicability of the  expressive harm  

constitutional w rong to  the McKenna  cases. In the referendum s of 1992 and 

1995 it cannot be said tha t a m inority, let alone a racial m inority, w ere in any 

w ay harm ed by the G overnm ent's referendum  advertising. It m ight be suggested 

th a t by prom oting the divorce referendum , the G overnm ent was attacking the  

constitutional institution of marriage as defined t h e n . A s  such, the  interests of 

those w ho would w ant the  ban on divorce to  remain w ere adversely affected. 

Again, this cannot be objectionable in a constitutional system th a t allows fo r its 

own am endm ent with no parts being im m une from  change.

Structural reasoning

(1993) 509 US 630, at page 15.
(1993) 509 US 630, at page 16.

*^^This could be seen as prom oting a liberal agenda or ideology in a society divided along 

liberal/conservative lines. Even if this is so, on o th er occasions, am endm ent proposals attacked  

this same liberal ideology and prom oted conservative interests, fo r exam ple, the  pro-life  

m otivated  referendum s of 1983 and 2002. Analogy w ith  a historically politically oppressed 

m inority  quickly fails.
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On the face of things. Black's account of structural reasoning, described in the  

previous section of this chapter, is instructive in an attennpt to  rationalise the  

McKenna (No 2) decision. In particular, the part o f Denham J's judgm ent, w here  

O'Donovan v A ttorney General is quoted to  the effect that the various provisions 

of the Constitution indicate tha t equality in the dem ocratic process is a 

constitutional im perative, follows the mode of structural reasoning. Yet it is 

questionable w h eth er M cKenna (No 2) is a successful engagem ent of structural 

reasoning from  dem ocratic equality. The problem  arises when it comes to  

reconciling the  case's central prohibition w ith  the  structure of the Constitution. 

To be sure, equality in the dem ocratic process is required, but the explanation of 

precisely why the G overnm ent spending in the McKenna  cases infringes equality  

remains elusive.

M ore  plausibly McKenna (No 2) can be understood as an exercise in structural 

reasoning from  dem ocracy generally. Consider how the Constitution does not 

stipulate that voting in a referendum  must be secret, but does stipulate secrecy 

of the ballot for Presidential elections®^® and Dail elections.®^® The statute  

regulating the conduct of referendum s assumes secrecy of the ballot in 

referendum s rather than actually providing for it.®^° W ere the  question to  arise 

w h eth er secrecy of the ballot is constitutionally required in referendum  polls a 

court could say th a t secrecy is indeed required even though Article 47 does not 

say so; this would be persuasive structural reasoning. A nother scenario where  

structural reasoning from  the dem ocratic structures of the Constitution may be 

seen as persuasive would be w here  the G overnm ent was paying money to voters 

fo r voting "yes." The efficacy o f such bribery would be hindered by secret ballots. 

Nevertheless, it could be said tha t it is constitutionally impermissible for the  

G overnm ent to pay voters despite the text of the  Constitution neither saying so 

explicitly nor clearly implying so. W hat is wrong w ith  bribery is tha t it is an unfair 

attem p t to  m anipulate votes. Even when unsuccessful or unlikely to be

"A rtic le  12.2.3°.
Article 16.1.4°.
Referendum Act 1994, sections 7 and 8.
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successful, bribery (or attem pted bribery) is incompatible with democracy. It is 

along these lines that McKenna (No 2) starts to make sense. Political 

advertising, in the common understanding of the phenomenon is an attempt at 

influencing voters. So is bribery, but bribery would be more readily described as 

voter manipulation. W e can imagine advertising taking certain forms, perhaps 

subliminal advertising, for example, that causes it to be described as 

manipulation. Partisan advertising in relation to referendums and elections is 

tolerable and somewhat needed, but there comes a point when it detracts from  

healthy democracy. Where that point lies is contestable. IR£500,000 worth of 

advertising in the mid-1990s was substantial; that it actually alters, or can alter, 

the referendum result is not a necessary part of the McKenna ruling. The judges 

clearly view the publicly funded one-sided advertising impermissible regardless 

of whether it alters the referendum r e s u l t . B u t  to be unfair, it only has to be an 

attem pt at voter manipulation. And it is unfair because it has the State behind it; 

the sum involved could be larger, the advertising more effective. So if a line is to 

be drawn it should be drawn before the practice harms democracy, and thus the 

boundary setting argument above can be called back in to play. By no means is 

this a conclusion compelled by structural reasoning from d em o c ra c y ;c e rta in ly  

it is not as secure as the view that departing from secrecy of the ballot in 

referendums or Government bribery of voters is constitutionally impermissible. 

So while McKenna (No 2) can be seen as embodying the Supreme Court's view of 

what is incompatible with the democratic system that exists under the Irish 

Constitution -  and makes sense -  it lacks the claim to inevitability that paradigm 

cases of structural reasoning have.

Blayney J's decision in essence was th a t the G overnm ent's  practice was just not fair. Instead of 
elaborating on equality in fa ir procedures the  judge should have elaborated  on fairness in the  

context o f dem ocracy processes. This w ould  have been a m ore convincing basis fo r the Court's 

ruling.
H anafin  v M in is ter fo r  the Environm ent [1996] 2 IR 321, as I noted in chapter 4, can be seen as 

confirm ing the  idea th a t the  Court's problem  w ith  the  G overnm ent's advertising in the lead up to  

the divorce referendum  did not lie chiefly in its potential to  actually illegitim ately a lter the result.
N ote also the im plications of this argum ent: privately funded advertising may also be 

unconstitutional, thus im plying a need fo r regulations lim iting spending.
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After McKenna: the Doherty v Ireland judgment

In Chapter 4's account of the courts' case law I aim ed to  show the  influence of 

the  McKenna  judgm ent in the determ ination  of subsequent cases. W hile the  

substantive rule has been respected in the conduct of referendum  campaigns 

and to  this end received much critical com m ent/^" the broad conclusion was tha t 

the  decision has not featured as centrally in subsequent case law as it might 

have. It was also noted tha t of course some of the subsequent cases might not 

have been taken in the first place if it was not fo r McKenna. But in term s of the  

substantive decision and the  reasoning to  th a t substantive decision, specifically 

from  political equality or dem ocratic structures (that is, fairness in dem ocratic  

procedures) one subsequent case stands out as in this mode of McKenna's  

reasoning.®^^ It is Kearns P's judgm ent in Doherty v Ireland.^^^ The judge said tha t 

the  delay in holding the by-election "offends the term s and spirit o f the  

Constitution and its fram ew ork for dem ocratic representation." This echoed  

Denham  J's s tatem ent in McKenna (No 2) th a t partisan State spending in a 

referendum  campaign offended the "spirit of equality." Doherty  involved judicial 

induction, from  a num ber of provisions in the Constitution, a notion of w hat 

dem ocracy is, which then includes a concrete requirem ent or prohibition th a t is 

not actually in the  constitutional text. In Doherty  the  expedition requirem ent for  

by-elections is read into Article 16 and this is aided by the  fact tha t Article 16 

refers to  a num ber of dem ocratic requirem ents -  though not the specific 

expedition requirem ent at issue -  and the fact th a t Article 5 describes the State  

as dem ocratic.

O'Donovan, McKenna (No 2), and Doherty  share the com m on fea tu re  of judicial 

reasoning from  dem ocratic structures. In all th ree  decisions, satisfaction in the

Gavin Barrett, "Building a Swiss Chalet in an Irish Legal Landscape? Referendums on European 
Union Treaties in Ireland and the Impact of Supreme Court Jurisprudence" (2009) 5 European 
Constitutional Law Review 32.

Coughlan v Broadcasting Complaints Commission is not in this category because it was a 
decision that was covered by the McKenna ruling; the Court did not need to reason from 
democracy to the Coughlan result because it already had McKenna.

Doherty i/ Ireland [2010] lEHC 369. See David Prendergast, "By-elections and the filling of Dail 
vacancies within a reasonable time -  a note on Doherty v Ireland" (2011) 34 Dublin University 
Law Journal 242.



296

substantive result must be tem pered  w ith some disappointm ent. In O'Donovan  it 

was unnecessary to  invoke dem ocratic structures and thus the judgm ent 

breaches a precept of judicial m inim alism , though this mild criticism is m ore than  

outw eighed by the benefit of the judicial readiness to  com prehensively review  

the  challenge in O'Donovan. In both McKenna  and Doherty  the  reasoning is not 

very convincing because it is not clear how th e ir substantive rulings are 

necessarily required because of the dem ocratic nature of the state. Democratic  

theory  -  which I have argued includes a pluralist justification for dem ocracy and 

which ought to  recognise the contested and non-essentialist nature of 

dem ocracy -  underdeterm ines the issues for decision in McKenna  and Doherty. 

There is simply no plausible argum ent to  be made th a t Ireland would have lost its 

status as a dem ocracy -  or been dem oted to  a lesser dem ocracy -  if the judges in 

McKenna  or Doherty  had decided th e ir cases w ith  the opposite net result. In 

contrast to  McKenna  and Doherty, the O'Donovan  question of equally 

proportioned electoral districts is plausibly a question on which there  could be 

reasonable disagreem ent and argum ent as to  w h eth er it is an essential 

requirem ent in a democracy.

An im portant difference betw een McKenna  and Doherty  can be noted. In 

McKenna  the impugned conduct o f the G overnm ent's spending on partisan 

advertising was genuinely som ething th a t neither constitutional nor statutory  

law had provided a rule e ither w ay on. It was also an instance w here  it is not 

clear tha t a background closure rule -  such as w hat is not prohibited is perm itted  

-  ought to apply. The Court in McKenna  there fo re  was presented w ith  a question 

on which the law was indeterm inate  and the Court gave an answer which had 

the benefit of settling the m atter at least. To be sure, there  w ere uncertainties  

remaining w ith  the McKenna  judgm ent tha t w ere  largely, but not entirely, 

addressed in subsequent cases such as Hanafin  and Coughlan, and it could be 

said tha t the  McKenna  Court could have done a b etter job at grounding its 

decision. But the fact is th a t the  case exposed a m atter calling for settlem ent and 

court intervention was w arranted in tha t regard. The Doherty  case, in contrast, 

involved a question on which the law had already spoken. A determ inatio  had
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already been m ade on the question of the  tim efram e for the filling of casual Dail 

vacancies. The Constitution in Article 16.7 said it was for the law of the  

Oireachtas to  regulate the  m atter and the Oireachtas had legislated to  give the  

Dail a discretion as to  when to  cause a by-election to  be held to  fill a vacancy 

arising. The Doherty  judgm ent of Kearns P refuses to  countenance this law as 

enacted. The judgm ent basically rew rote the relevant statutory provision so as to  

include an expedition requirem ent for the filling of casual Dail vacancies; this 

being m otivated by the judge's decision to  consider such a requirem ent part of 

the  Constitution, based on the judge's view that it is dem ocratically required.

On one view, Doherty v Ire land  is an exam ple of w hat a court should not do in 

the realm of judicial review  of political processes. It should not try  to  perfect the  

process, to reinvent the arrangem ents in place -  w here  such arrangem ents  

cannot be said to  be defeating real democracy -  Just to  make things more  

dem ocratic. The court is simply not appropriately qualified, both in term s of 

expertise and in term s of being em pow ered by dem ocratic process, to  take a 

proactive role in shaping dem ocratic processes. The court's role should be 

reactive, receptive, and subsidiary; perform ed only w hen needed. This claim in 

turn is based on the argum ents about the nature of dem ocracy related in chapter 

1 of this thesis. Democracy should be recognised as pluralist in its justification  

and non-essential in its nature. The thrust of dem ocratic self-governm ent 

accordingly points to  dem ocratic processes working out the  shape of themselves  

as w ell as all the  o ther m atters of politics.

On another v iew , how ever, the readiness in Doherty v Ire land  to  intervene ought 

to  be w elcom ed. Suppose quite a num ber of casual vacancies arose in the Dail 

and they w ere left unfilled as the Oireachtas continued to  enact legislation. In 

this scenario th e  proper functioning of democracy seems severely undermined  

and an obligation to  have the vacancies filled w ithin a reasonable tim e seems like 

a very w orthy rule to  consitutionalise. So, although the  facts in Doherty  did not 

disclose anything like the above scenario, they still provided an apt opportunity  

to  constitutionalise the ruling out of tha t scenario. W hile the High Court in
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Doherty  did not fix an aspect tha t had already degraded, it did put in place a 

preventative measure against a possible degradation. Recalling th a t dem ocracy  

may suffer a death by a thousand cuts, the threshold for intervention may  

soundly be the point w here dem ocracy is going awry rather than a fter it has gone 

awry. It should also be acknowledged th a t in Doherty  Kearns P laid down a quite  

flexible standard of a reasonable tim e for casual Dail vacancies to  be filled. This 

leaves open a num ber of legislative options; as it turned out the Oireachtas has 

put down a six m onth tim e lim it fo r the triggering of a by-election to  fill a 

vacancy.®^^ In this light the  High Court's intervention respected the idea th a t the  

exact contours of the dem ocratic system should be worked via th a t dem ocratic  

system. This raises another point of contrast w ith  McKenna (No 2), this tim e  

favourable to  Doherty, because the McKenna  rule was more categorical and rigid 

than Doherty's  ruling; it ruled out any degree of one sided public m oney  

spending on advocacy in a constitutional referendum  and thus precluded the  

Oireachtas from  legislating a lim ited spending regime, among o ther options. 

Therefore, despite the criticism tha t can be levelled at Doherty v Ireland, at an 

abstract level the judicial pow er exercised in the case can be defended w ith in  the  

argum ent of this thesis tha t defends a role for judicial review  o f political 

processes w ith in  a democracy. As for the  McKenna  judgm ent, the most 

regrettable aspect is the  fact tha t the position th a t it has constitutionalised is 

especially insulated from  being changed via dem ocratic processes. It would, 

obviously, require a constitutional am endm ent -  ordinary legislation would not 

suffice -  fo r it to  be abolished. And such an am endm ent w ould involve a 

referendum  campaign governed by the  McKenna  ruling.

Co n c l u s io n

Judicial review  o f political processes by reference to  dem ocratic structures as 

distinct from  individual rights in a dem ocracy or w ithin a broad category of 

political equality is som ething of a tw o-edged sword. On the one hand, it seems

Section 2 of the Electoral (Amendment) Act 2011 substituted a new sub-section 2A into 
section 39 of the Electoral Act 1992.
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necessary to  break out of the  constraints of the  language of individual rights in 

order to  articulate and identify w hat may be very real problems in the working of 

a democracy. The language of dem ocratic structures supplies w hat is needed. On 

the other hand, the move to  dem ocratic structures opens up huge scope -  much 

greater than tha t under an increm ental rights approach -  for judicial imposition  

of a particular vision of democracy. I will return to  the structures versus rights 

debate in Chapter 7. Criticism can be made of the  Irish superior courts' use of 

political equality to  rule out, or insist on, certain referendum  and electoral 

arrangem ents. However, the criticism is not of a level tha t warrants a re-think of 

the theory that judicial review  of political processes is defensible and w arranted  

in a democracy as a safeguard against dem ocracy degradation. The Irish 

experience does not show problems w ith judges interfering w ith  the working of 

dem ocracy of anything close to  a m agnitude th a t would provide reason to  

counsel against designing a constitutional system w ith  such a pow er of judicial 

review.
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Chapter six

Political questions and avoidance

Intr o d u c tio n

One of the notable developm ents in 20**̂  century United States constitutional law  

was the Suprem e Court's intervention in the area of voting rights. In 1946 the US 

Suprem e Court refused to  adjudicate on a claim tha t district arrangem ents  

infringed voting rights, stating th a t this m atter had a "peculiarly political nature"  

and as such was not appropriate for judicial review.®^® In 1962 in Baker v Carr^^^ 

the US Suprem e Court changed its view  on w hether it could intervene on the  

question of voting districts. The Court preserved, however, w hat it referred to  as 

the political question doctrine; the Baker v Carr judgm ent said tha t the m atte r at 

issue was not caught by the political question doctrine rather than th a t the  

political question doctrine no longer applied. The political question doctrine or 

justiciability as it is often called has featured in Irish constitutional law. The 

doctrine apparently says that judges should not review m atters of politics. Part I 

of this Chapter provides this analysis of the political question doctrine. The 

political question doctrine is described as a m ethod of avoidance. That is, it is a 

doctrine th a t can be invoked by judges to  justify a refusal to  hear or decide a 

substantive constitutional law question. Part II is on another m ethod of 

avoidance in constitutional law adjudication, the standing requirem ent. The 

burden o f this Chapter is to  explore the  relevance of avoidance m ethods for 

judicial review  of political processes. I aim to  show th a t doctrines such as 

justiciability and standing do not provide a priori im pedim ents to  the judicial 

review of political processes. Rather, these doctrines are best view ed as 

justificatory reasons available to a court wishing, as it might see it, out of 

prudence to  avoid pronouncing on the merits of an apparent constitutional law 

question. These are judge-m ade principles of practice. As such they are subject

“ Colgrove v Green (1946) 328 US 549. 
®^®(1962) 369 US 186.
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to  judicial control and developm ent. I will note tha t the Irish courts have 

refrained from  using justiciability and standing to  an extent tha t it would seem  

difficult to  re-engage these principles in order to  avoid deciding on the  substance 

of a constitutional question. This is not, however, observed as a m atter of regret 

because to  have the role of protecting democracy, it is necessary fo r the  courts 

to  have broken free of the constraints the political question doctrine.

Pa r t  I: J u s t ic ia b il it y

Some m atters are not suitable fo r judicial review, it is said: they are  

nonjusticiable. Paul Daly has explained how justiciability is distinct from  

jurisdiction.®^^ Identifying a question as nonjusticiable is not just ano ther way of 

saying th e  court does not have jurisdiction to  address the question. Superior 

court judges have, for instance, said th a t they lack jurisdiction to  review the  

constitutionality of a Bill outside an Article 26 r e v i e w . T h i s  applies irrespective 

o f the  content of the Bill, and the  content might well, in itself, be justiciable. 

Lacking jurisdiction means the court cannot, w ith any semblance of legal 

authority , do w hat is sought. W h e th e r an issue is nonjusticiable is, in contrast, 

possibly som ething up for debate. A court of course may often have to  interpret 

its own jurisdiction and make a decision about borderline cases. But in this mode  

the  court is in theory not em pow ered  to  move the  borderlines as the  borderlines  

are given by enacted law, statutory or otherwise. In contrast, justiciability, 

generally speaking, is a court developed doctrine all the way through. Daly's 

distinction elucidates the Irish courts' practice -  tha t is, it helps understand w hat 

the  courts are actually doing -  but the  judges' usage of the term s justiciable and 

jurisdiction does not always correspond w ith the distinction.®^^

Costello J in McKenna vAn Taoiseach (No 1) [1995] 2 IR 1, at 6 and Keane J in the High Court in 
McKenna v An Taoiseach (No 2) [1995] 2 IR 10, at 18-19.

Paul Daly, "'Political Questions' and Judicial Review in Ireland" [2008] 2 Judicial Studies 
Institute Journal 116.

Finn v Attorney General [1983] IR 154. Paul Daly, "'Political Questions' and Judicial Review in 
Ireland" [2008] 2 Judicial Studies Institute Journal 116, at 117. Later cases qualified this position: 
Morris i/ Minister fo r the Environment [2002] 1 IR 326.
*^^The recent example of Doherty v Referendum Commission [2012] lEHC 211 tends to show this.
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The political question doctrine

Justiciability or the political question doctrine can be invoked in order to  avoid 

having to  pronounce on a constitutional question raised. O ther avoidance  

principles in Irish constitutional law include mootness, the precept to  reach 

constitutional issues last, and strict standing requirem ents. The word justiciable  

may be used to  cover all these principles®^^ but for present purposes I restrict 

justiciability as being just another way o f referring to  the political question 

d o c t r i n e . T h e  political question doctrine has special relevance for electoral and 

referendum  cases. One of the most dram atic developm ents, if not quite as 

dram atic as in the United States caselaw, was the  m ovem ent from  invoking 

nonjusticiability in McKenna (No 1) and again in the  High Court in McKenna (No 

2), in order to  avoid considering the substantive com plaint about publicly funded  

partisan advertising for a constitutional am endm ent referendum , to  the Supreme  

Court in McKenna (No 2) accepting the com plaint as justiciable. The Supreme  

Court did this w ithout much elaboration. Keane J's ex tempore  judgm ent in the  

High Court in McKenna (No 2) provided arguably the  most detailed presentation  

of the doctrine. Keane J quoted w ith  approval Brennan J in Baker v Carr 

describing the  scope of the political question doctrine:

"Prom inent on the surface of any case held to  involve a political question  

is found [1] a textually dem onstrable constitutional com m itm ent of the  

issue to  a co-ordinate political departm ent; or [2] a lack of judicially 

discoverable and m anageable standards fo r resolving it; or [3] the  

impossibility of deciding w ithout an initial policy determ ination of a kind 

clearly for nonjudicial discretion; or [4] the  impossibility of a court's 

undertaking independent resolution w ithout expressing a lack of the  

respect due co-ordinate branches of governm ent; or [5] an unusual need 

for unquestioning adherence to  a political decision already made; or [6]

As in M ark  Tushnet, "Law and Prudence in the  Law of Justiciability: The Transform ation and 

Disappearance o f the Political Question Doctrine" (2002) 80 NCL Rev 1203.
As in Paul Daly, "'Political Questions' and Judicial Review In Ireland" [2008] 2 Judicial Studies 

Institute Journal 116.
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the potentiality  of em barrassm ent from  m ultifarious pronouncem ents by 

various departm ents on one question."®^®

As Daly noted, a fter setting out the  apparent rules of the  doctrine, Brennan J said 

it was impossible to  stipulate how it operated "by any semantic cataloguing" and 

it was necessary to  have a "discriminating inquiry into the precise facts and 

posture of the particular case."®^^ This seeming tension, w here norms th a t decide 

justiciability are identified and then  said to  not necessarily decide cases, can be 

seen as a consequence of the  nature of justiciability. It is not a legal doctrine in 

the traditional sense but ra ther a discretionary opt out avenue fo rjudges  to  take  

while still ostensibly perform ing th e ir function of upholding the Constitution.®^® 

"Political" in the political question doctrine must be understood as a term  of art. 

Obviously many legal and constitutional issues are political in the sense they are 

m atters of politics and instantiate positions of political morality. For instance, the  

processes for convicting a person of a crime raise political questions in this wide  

sense, yet the courts have played a very substantial role in reviewing and shaping 

these processes. I will a ttem p t to  show in the following section, analysing the  

trea tm en t of justiciability in the  M cKenna  case, how the political question 

doctrine is best understood as an exercise of judicial prudence ra ther than as 

legal doctrine. M y claim will be th a t conclusions of nonjusticiability w ere not 

legally determ ined and thus w ould seem to  be decisions of prudence.

Nonjusticiability in McKenna

Keane J opined tha t these six factors set out in Baker v C o r r -  w ith the  exception 

of factor 5 -  w ere present in the  M cKenna  case and thus signalled M cKenna  to  

involve a non-justiciable political question thereby reinforcing his refusal to  

adjudicate on Ms McKenna's claim. Costello J in McKenna (No 1) had said tha t

McKenna vAn Taoiseach (No 2) [1995] 2 IR 10, at 19, quoting Baker v Carr (1962) 369 US 186, 
at 217. Numbers added.

Daly "'Political Questions' and Judicial Review in Ireland" [2008] 2 Judicial Studies Institute 
Journal 116, at 121, quoting Baker v Carr (1962) 369 US 186, at 217.
^^^Tushnet "Law and Prudence in the Law of Justiciability: The Transformation and 
Disappearance of the Political Question Doctrine" (2002) 80 NCL Rev 1203, at 1204.

[1995] 2 IR 10, at 18.
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Ms McKenna's com plaint was one of "political misconduct on which this court 

can express no view." Keane J quoted Costello J approvingly. The follow ing is a 

simplified distillation of the political question doctrine as understood and applied  

by Costello and Keane JJ. The reasoning is:

1. The m atter before the  court is a political question.

2. Courts decide legal questions, not political ones.

3. The court will not adjudicate on the  matter.®'’^

Problems w ith this argum ent include th a t it lends itself to  question-begging  

reasoning. This is so because, given premise 2, the conclusion turns entirely on 

the application of premise 1. Keane J avoided com m itting this fallacy because he 

gave reasons explaining why the  impugned m a tte r was a political one.®"^ He read 

Articles 17 and 28 of the  Constitution as jo in tly  providing th a t the executive and 

legislature have exclusive com petence in raising and spending public revenue. Of 

course his in terpretation  of Articles 17 and 28 about the nature of executive 

pow er may be contested, and I will return to  this below. Egan J in dissenting in 

the Supreme Court in McKenna (No 2) stated:

"I can find no specific prohibition e ith er in the Constitution itself or the  

Referendum Act, 1994, to  prevent the sum of £500 ,000  being spent on 

the prom otion of a vote in favour of the  proposed a m e n d m e n t... there  is 

no direction, statutory or otherw ise tha t [public money] must be 

apportioned or applied in any particular m anner. Apart from  such a 

direction in clear term s it is a m atter solely fo r the executive arm of 

governm ent to  decide how the m oney should be expended."®'’^

These statements are presented as the courts present them. It would be a more accurate 
representation of courts' actual position to use "should not" instead of "will not" in the third 
statement.

[1995] 2 IR 10, at 18.
[1995] 2 IR 10, at 47.



306

This is rather stark in th a t w hile there  was no specific prohibition, there  was the  

general requirem ent in Article 28.2 th a t the  G overnm ent perform  executive 

functions subject to  the Constitution. Egan J does not even em ploy the  proviso 

used elsewhere -  in Boland v An Taoiseach^^^ and in TD v M in ister fo r  

Education -  th a t nonjusticiability does not hold w here there  is "clear 

disregard" for the Constitution via a "conscious and deliberate" breach. 

However, it must be rem em bered tha t unlike w ith judicial review  of legislation, 

which the superior courts are expressly em pow ered to  undertake, the  

Constitution does not expressly em pow er the  courts to  review executive action. 

Perhaps awareness of this point underpins Egan J's approach. Nevertheless, 

there  is still tension w ith  the notable precedent of Boland v An Taoiseach from  

1974, am ong others, which indicates tha t the  Court would be ready to  restrain  

executive action.

Returning to  Keane J's explanation of nonjusticiability as the most thorough of 

the M cKenna  judgm ents, he said that the courts w ere "ill-equipped" to  review  

decisions in areas "exclusively entrusted" to  the Governm ent and the  Dail. To get 

to  this conclusion Keane J set out w hat he considered w ere  the relevant 

provisions of Article 17 and Article 28 w ith the  purpose of showing th a t under 

the Constitution, the G overnm ent, which is responsible to  the Dail, recom m ends  

the raising and spending of pubic money. Keane J then stated:

"These provisions are at the heart of the structures of parliam entary  

dem ocracy which w e have inherited, recognising as they do the prim ary  

role of the executive and the popularly elected assembly, to  which it is 

responsible, in the raising and expenditure of monies. The extent to  

which, and the  m anner in which, the revenue and borrowing powers of 

the State are exercised and the purposes for which the  funds are spent 

are the perennial subject of political debate and controversy, but the

'  [1974] IR 338.
[2001] 4 IR 259.
Article 34.3.2° and Article 34.4.3°.
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param ount role of those tw o  organs of state, the  G overnm ent and the  

Dail, in this area is beyond question."®^®

By using "prim ary role" and "param ount role" Keane J implicitly acknowledged  

th a t the Constitution -  Articles 28 and 17 -  does not actually say the executive  

and the  legislature have, betw een them , an exclusive role in recom m ending and 

approving taxation and spending. And w hen, a few  sentences later, Keane J 

described this role as one "exclusively entrusted to  [these] organs of state" he 

has e ither made a suspect shift from  prim ary role to  exclusive role or he is simply 

noting tha t the tw o  organs of state are the only ones to  have the role entrusted  

to  them . Either way, the conclusion he comes to  in this same paragraph -  "it is 

not the  function of the courts under the  Constitution to  enter into, still less, 

purport to  resolve such disputes" about G overnm ent spending -  does not 

autom atically follow , w ithout additional premises, from  w hat the  Constitution  

says in Articles 17, 28 and 46.®'*’

W hen Keane J stated that the "provisions [of Article 17 and 28] are at the heart 

of the structures of parliam entary dem ocracy which w e have inherited, 

recognising as they  do the  primary rote of the executive and the popularly  

elected assembly" he implied an understanding of a constitutional separation of 

powers som ew hat antecedent to  the Constitution. That Articles 17 and 28, for 

Keane J, recognise, rather than constitute or establish, the  role for the executive 

and assembly suggests this. The relevance of a separation of powers prior to  the  

1937 Constitution is also suggested by the phrase "structures of parliam entary  

dem ocracy which we have inherited." If this means simply tha t w e have a 

dem ocracy and w e have a parliam ent under the 1937  Constitution as w e did 

under the  previous Constitution and under British rule, then it is a true  

observation, but it does not do the work tha t Keane J needs it to  do in his 

argum ent. A lternatively, if Keane J means to  im ply th a t the  specifics of a 

constitutional separation of powers under the  1937 Constitution are

“ " [1995] 2 IR 10, at 18.
Keane J had quoted Article 46 prior to quoting Articles 28 and 17.
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ascertainable by reference to  w hat w ent before under British rule then he is on 

very contestable ground. For one, Ireland does not have the same separation of 

powers under the 1937 Constitution as the British constitutional model of 

parliam entary sovereignty. M oreover, the carrying over of com m on law rules 

tha t govern constitutional structure by reference to  Article 50 of the  1937  

Constitution is at odds w ith  Walsh J's landm ark judgm ent in Byrne v Ireland, 

w here it was held tha t the  prerogative o f im m unity of the Head o f state from  suit 

did not survive the enactm ent of the  Irish Constitution.

It is not tenable to  assert w ithout explanation, as Egan J did in dissent in 

McKenna (No 2), as a m atter of the scope of judicial review in Irish constitutional 

law, th a t the  organs of governm ent can do as they please w hen they  operate  

pursuant to  a specific constitutional pow er entrusted to  them . It is possible w hat 

they purport to  do exceeds this power. W e do not get from  Keane J -  who, as I 

have noted, provided the  most fleshed out explanation of nonjusticiability, 

among the  McKenna  judges -  a compelling argum ent for his conclusion from  

Irish constitutional law. W e do, however, get a reason why his conclusion would  

be the  w ay a constitutional order might be structured in the first place. The 

reason is tha t "the courts are conspicuously ill-quipped" to  review  public 

spending decisions. And Costello J in McKenna (No 1) said tha t the  review  is one 

for political analysts to  make, not c o u r t s . R e c a l l i n g  the six factors indicating a 

nonjusticiable political question enum erated in Baker v Carr, only the  first is 

clearly an assertion of the way things are under the United States Constitution. 

Factors 2 to  6 are all reasons why it would not be desirable fo r th e  court to  

adjudicate substantively on a m atter. The Constitution is vague about its 

separation of powers. Powers are assigned, but are not always stated to  be 

exclusive and other powers are not ruled out. So the  judges are in a position

[1972] IR 241.
"But to  adjudicate on a clainn th a t the use of public funds to  finance such a campaign was 

unfair because it d istorted public attitudes would involve an assessment o f the e ffect o f such a 

campaign on public attitudes, the  strength of the opposing campaign of those propounding a 

"No" vote, and the  forces influencing the  voters' u ltim ate decision. Such an assessment is not just 
one o f establishing facts but calls fo r a careful analysis and a balancing of com plex political and 

social factors. It is one fo r political analysts to  m ake, not fo rjudges." [1995] 2 IR 1, a t 6.
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w here the ir jurisdiction is not clearly delim ited. They have got to  deal w ith  the  

m atters before them , w hether to  assess them  substantively or not. So they must 

make decisions tha t are in accordance with the best view  of w hat a constitutional 

structure should be -  and in this regard they have no other view available but 

the ir own. Thus, as the exam ination of McKenna  and reflecting on the Baker v 

Carr principles suggest, it is prudence and how best the  constitutional structure  

ought to  evolve th a t predom inantly drives the political question doctrine.

P a r t  II: J u d ic ia l R e v ie w  o f  p o l i t ic a l  p ro cesses  a n d  a v o id a n c e

Standing

There is more to  a standing requirem ent than filtering out crank litigants. 

Standing or locus standi, as a "rule of judicial self-restraint"®^° requiring litigants 

to  be personally affected by the law they seek reviewed in order for the ir action 

to  be heard, is a site at which the  scope of judicial pow er is controlled; it 

regulates the who  and when of constitutional review. Who  and when 

questions are of com parable im portance to  how  the Constitution is to  be applied  

because the court can make determ inations of constitutional law only if it has 

assumed the responsibility of doing so. Ground-breaking cases on the content of 

the Constitution happen only if the standing rule perm its. The Irish superior 

courts have been ready and willing to  review the operation of dem ocratic  

processes when the opportunity arises. This is an im portant, if not highly 

noticeable, fea tu re  of the judicial review of political processes in Irish 

constitutional law. Standing incorporates the jus tertii principle. In addition to  

being personally affected by the law a plaintiff wishes to  impugn, his or her own  

factual scenario must provide the entire  scenario th a t illustrates the statutory  

scheme's u n c o n s titu tio n a lity .S ta n d in g  would present a problem  for electoral

Cahill V Sutton  [1980] IR 269, at 282.
Henry M onahan, "Constitutional Adjudication: the W ho and W hen" (1972 -1973 ) 82 Yale U  

1363.
Cahill V Sutton  [1980] IR 269, at 280. It should be noted th a t th e re  are cases casting doubt on 

the existence of the  jus tertii hurdle. O'Dalaigh G  in O'Brien i/ Keogh [1972] IR 144, at 157-158  

was of the view  th a t once the Court is reviewing the  constitutionality o f a provision, then it is 
conducted as if an Article 26 review and thus not confined to  the  p la in tiffs  circumstances. This
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and referendum  challenges. How ever, the Suprem e Court has held th a t w here  

the impugned arrangem ent would affect every citizen it is not necessary for a 

challenger to  show tha t they are especially injured by it.®^^

Standing in electoral and referendum  cases

The dom inant language of constitutional challenges in Irish constitutional law is 

that of individual constitutional r i g h t s . T h e  p la intiff must get the  court to  

recognise a constitutional right (w hether enum erated or not) and th a t there has 

been an unjustifiable breach of it. Hogan and Whyte,®^^ as well as others, 

recognise th a t there  are certain "constitutional im peratives" th a t can be insisted 

on and enforced by the superior courts. In a num ber of areas the requirem ent 

can be articulated in term s of individual rights (right to  a jury tria l) or in term s of 

im perative (trial must be by jury). In the  area of elections and referendum s the  

choice betw een rights and im peratives and the occasional unavailability of rights 

to articulate the relevant claims means that a num ber of cases are best 

understood as being about the  court's insistence on certain dem ocratic  

structures being observed. These dem ocratic structures can be understood as 

constitutional im peratives. The locus standi issue in the landm ark case of 

McKenna  was given little a ttention  in the Supreme Court judgm ents. The High 

Court judgm ent of Keane J in M cKenna (No 2) m ade explicit reference®^® and 

concluded tha t on the basis of Crotty v An T a o i s e a c h , Ms McKenna had 

standing notw ithstanding an apparent lack of a personal interest of the  type said 

to be generally required in Cahill v S u t t o n . T h e  absence of a p la in tiff centric®^®

dictum is inaccurate in light of cases such as Cahill v Sutton and Norris v Attorney General among 
others as revealed in David Kenny's analysis. (David Kenny, "A Dormant Doctrine of Overbreadth; 
Abstract Review and lusTertii in Irish Proportionality Analysis" (2010) 32 DUU 24.) Nonetheless it 
cannot be said that jus tertii is a dead letter.

Crotty vAn Taoiseach [1987] IR 713, at 766.
This is not to deny notable areas in the exercise of constitutional review that is not based on 

individual constitutional rights, eg, cases claiming impermissible delegations of legislating power; 
for instance, McDaid vSheehy [1991] 1 IR 1.

Hogan and Whyte, Kelly: The Irish Constitution (4'*' Ed, Lexis Nexis, 2003).
[1995] 2 IR 1, at 15.
[1987] IR 713.
[1980] IR 269.
David Kenny, "A Dormant Doctrine of Overbreadth: Abstract Review and lus Tertii in Irish 

Proportionality Analysis" (2010) 32 DUU 24.
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focus and locus standi not being a contentious issue is consistent w ith  

constitutional review  fram ed as the upholding of constitutional im peratives  

whereas if constitutional review was fram ed as the  protection of individual 

constitutional rights, then locus standi would tend to  assume greater 

prom inence. Additionally, it can be noted that the jus tertii hurdle fo r a plaintiff 

does not arise if voting cases are considered as cases w here  constitutional 

im peratives are to  be protected rather than as cases of individual constitutional 

rights.

Discussion of standing has in general been quite absent from  the  electoral and 

referendum  caselaw. The p laintiff in O'Donovan v A ttorney General was indeed  

personally affected by the  arrangem ent he impugned. He objected to  the division 

of electoral constituencies under the  Electoral (A m endm ent) Act 1959 which 

resulted in the ratio of population to  elected TDs in some East/urban  

constituencies differing greatly from  the ratio in some W est/rura l constituencies. 

At the tim e of his case M r O'Donovan was a form er TD who had lost his seat in 

the  preceding election, having stood in one of the relatively under-represented  

Eastern constituencies as a Fine Gael c a n d i d a t e . T h i s  indicates his personal 

interests w ere  potentially  significantly affected by the constituency scheme he 

challenged. However, rationalising the  plaintiff's standing in O'Donovan  need not 

be lim ited to  the basis tha t he was a form er TD and had been an unsuccessful 

candidate under the 1959 Act's scheme in one of the  tougher districts (from  a 

candidate's point of view ). It could also be on the basis of the plaintiff as a voter 

in one of the under-represented voting constituencies. This is because the harm  

identified in O'Donovan  can be articulated in term s of individual rights. The right 

to  vote in Dail elections was underm ined and, at some point, unjustifiably  

breached by vote dilution.

M cM ahon  v A ttorney General^^^ constituted a successful challenge to  electoral 

arrangem ents w hereby a person's vote could, in theory, be investigated and

He would be elected again subsequently. 
[1972] IR 69.
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discovered, this being contrary to  the requirem ent of secrecy of the ballot 

(Article 16.1 .4°). Ann Sherlock noted as significant®^^ th a t the p la intiff in 

M cM ahon, an Irish citizen, was not a registered voter and had not voted in the  

previous election, though he had averred an intention to  register to  vote. And 

w hile this might be rationalised under Cahill v Sutton  principles as taking a case 

about an apprehended injury (im m inent in the loose sense of the next election) 

to  a particular right (the right to  a secret ballot w hen exercising a right to  vote), it 

is not clear how this particular plaintiff was interested in this problem  more  

particularly than any other potential voter in the country; if it affected his 

personal interests, then so too  it affected every other potential voter, including 

children. There w ere, presum ably, more suitably qualified applicants w ho could 

come forw ard to  challenge the  scheme, tha t is, a person w ho had previously 

voted. The "grouping" exception to  the main Cahill v Sutton  rule was articulated  

w ith the following:

"[T]he absence of a prejudice or injury peculiar to  the challenger might be 

overlooked, in the discretion of the court, if the impugned provision is 

directed at or operable against a grouping which includes the  challenger, 

or w ith  w hom  the challenger may be said to  have a com m on interest -  

particularly in cases w here, because of the  nature of the subject m atter, it 

is difficult to  segregate those affected from  those not affected by the  

challenged provision."®®^

This is the most com fortable explanation of M r M cM ahon's standing if w e are  

attem pting to  retrospectively reconcile it w ith  the  Cahill v Sutton  standing 

principles. The relevant group is all those who might vote in the next election.

Ann Sherlock, "Understanding Standing: locus standi in Irish Constitutional Law" (1987) Public 

Law 245, at 249.
Cahill V Sutton  [1980] IR 269, at 285.
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Judicial Review of political processes and avoidance

As I have outlined, justiciability and standing can be understood as m ethods of 

avoidance. They provide justificatory rationales for a court to  explain w/hy it w/ill 

not answer a substantive question of constitutional law w hen asked to. The court 

might w ant to  avoid the question for a host of prudential reasons, tha t is, 

concern fo r future developm ents in areas w here there may be knock on effects  

of the courts' w ork and such areas are not confined to  the  area of the law or 

action tha t has had its constitutionality impugned before the court. Prudential in 

this context is not m eant to  convey the idea of am orality  or self-interest or a lack 

of concern for legal or moral reasons. It is expansive and includes all these  

potential m otivating factors in respect of w hat action a judge will take in a 

constitutional case, ranging from  not particularly com m endable reasons such as 

how a judge will be perceived in popular opinion, to  m ore com m endable reasons 

such as concern for the  court not usurping the role of o ther branches of 

governm ent.

The superior courts have faced choices about w h eth er to  engage in judicial 

review  of electoral processes and referendum s. On a num ber of occasions the  

courts have refused to  do so. In McKenna (No 1) the conduct of a constitutional 

referendum  was said to  be a nonjusticiable political question. Identifying the  

m atter as nonjusticiable was one avoidance technique. A nother avoidance  

technique would have been to  identify the p laintiff -  in cases such as McKenna -  

as lacking standing. The courts have not, however, taken the  latter option in 

electoral and referendum  cases. M any of the Irish constitutional cases w here  

dem ocratic processes w ere  reviewed have involved departures from , and 

exception to , the main standing rule in constitutional litigation. This position -  

the  position described above w hereby locus standi and justiciability are not 

typically an im pedim ent to  constitutional review  of dem ocratic processes -  may  

be a cause for concern for tw o  main reasons.
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Even when it is accepted th a t judicial review  of political processes can be 

valuable, it m ay be thought th a t w hat is not so valuable is the unsuccessful 

review of an arrangem ent w here the  particular arrangem ent is not as good as it 

can be or should be. Som etim es a challenge to  an electoral process will be 

unsuccessful because the court's review  was not as exacting as it could and 

should have been.®®" O ther tim es the challenge will be unsuccessful because the  

court decides, correctly, not to  intervene on the  basis of its substantive  

decision. The concern is th a t a deficient or very much sub-optim al 

arrangem ent or procedure can survive a substantive judicial review and thereby  

gain a sort of constitutional stamp of approval th a t may im pede its reform . 

Costello J in McKenna (No 1) m ade it clear th a t the  impugned practice of partisan 

referendum  public funding was not som ething the  Court was recognising as 

com patible w ith  the  Constitution, but rather was som ething the court was not 

going to  review. His judgm ent, properly understood, gives no approval and no 

green l i g h t . T h o u g h  it must be acknowledged th a t subsequent history casts 

doubt on the  idea th a t a disapproving, but non-interventionist judgm ent such as 

Costello J's in McKenna (No 1) can be effective in encouraging constitutional 

com pliance or at least not providing an implicit approval to a debatable practice. 

The governm ent repeated  the  practice of partisan advertising at the next 

referendum . There was nothing inevitable about w h a t happened, however. The 

exam ple of M urphy  v M inister fo r  the Environment ®^^can be supplied as a 

counterpoint. Clarke J declined to  rule th a t the  legislative fram ew ork  for 

updating electoral constituencies in light of population changes was 

unconstitutional but he did point out that the process could be made more

D raper V A tto rney G eneral [1984] IR 277 on the im pedim ents facing a disabled p la in tiff in 

exercising her vote. O'Reilly v M in  fo r  Environm ent [1986] IR 143 regarding alphabetical listing of 

candidates on ballot occasions defic ient analysis, as I have argued.
The conclusion on the  substantive issue not to  strike dow^n the  ballot arrangem ents in O'Reilly 

is probably correct, but the  lax analysis conducted in the  case was not ideal. M urph y  v M in is ter 

fo r  Environm ent [2008] 3 IR 439  in contrast represents w h a t O'Reilly  should have been -  th a t is, a 

conclusion to  not in tervene but based on careful, exacting analysis.
As Costello J said at [1995] 2 IR 1, at 5; "I can, o f course, appreciate  th a t the  p la in tiff as a 

m em ber o f a small party opposed to  the  Governm ent's point o f v iew  may fee l aggrieved tha t her 

party's campaign is deprived o f the  benefits which the G overnm ent has conferred on itself from  

public funds. But not every grievance can be rem edied by the courts."
[2008] 3 IR 4 3 8 .
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expeditious by making use o f prelim inary census data rather than waiting for the  

final results. Legislation shortly a fte r Clarke's J judgm ent enacted precisely w hat 

Clarke J suggested.®^®

A second reason w hy there  m ay be concern that standing and to  a lesser extent, 

justiciability, have been w ritten  out of electoral and referendum  case law is that 

it makes it m ore difficult fo r the  courts to  avoid the  substance of such cases in 

future . The point has been m ade th a t once a m ethod of avoidance has been 

reduced to  doctrinal rules it ceases to  be a m ethod of avoidance in the sense that 

it can be engaged for prudential r e a s o n s . R a t h e r ,  it becomes another doctrine  

of law and can only apply or not apply in line with how its previous enum eration  

provides. There is m erit in this insight but it should not be overstated given that 

even w ith enum eration  of rules of the  political question doctrine as in Baker i/ 

Carr there  remains a high degree of flexibility in the  in terpretation  and 

application o f such rules. But it can also be added tha t w hen standing does not 

even get a m ention in electoral cases -  and this is in contrast to  justiciability, 

which still does get m entioned as a possible im pedim ent to  review®^° -  the result 

is tha t a fu ture  court has lost the  scope to  invoke. It is not the case tha t the High 

Court tom orrow  can pick through some precedents to  support a decision th a t an 

electoral or referendum  law challenger lacks standing. To be sure, the Court 

could go to  Cahill v Sutton but it would have to  explain aw ay a w ealth  of electoral 

cases w here standing is taken as given. In the area of electoral and referendum  

law, the courts have, through lack o f use, lost the option of shutting the door on 

litigation in the  nam e of standing and they have lim ited the  scope for shutting  

the door in the nam e of justiciability.

Section 9 of Electoral (Amendnnent) Act 2009  substituting in new  te x t for Part II o f the  

Electoral Act 1997. Section 5(1) of the  1997 Act now contains the m ore expeditious arrangem ent 
Clarke J called for.
^^^Tushnet, "Law and Prudence In the Law of Justiciability: The Transform ation  and 

Disappearance o f the Political Question Doctrine" (2001 -2002 ) 80 NCL Rev 1203.
^^°Two recent cases brought by Pearse D oherty resulted in High Court judgm ents th a t do not 
question the applicant's standing though they  do discuss, and decide in the applicant's favour, 
justiciability questions: Doherty v Ire land  [2010] lEHC 369 and D oherty  v The Referendum  
Commission [2012] lEHC 211.
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The tw o  aforem entioned reasons are not sufficiently worrying to  outweigh the  

benefit of the Irish superior courts taking on the role of reviewing political 

processes. Restrictive justiciability or standing requirem ents are not com patible  

with the role of the court as a protector of democracy. The courts must be able  

to  intervene and it is on balance to  be welcom ed tha t they have not used 

avoidance m ethods in order to  run away from  this valuable job.

Co n c l u s io n

The overall assessment of avoidance m ethods such as the justiciability and 

standing may be som ew hat am bivalent. Their availability is im portant and useful 

in those cases w here for the  court to  decide on a substantive question will have 

costs tha t apply beyond the specific context and outw eigh benefits. Avoiding the  

question is useful because it does not give a constitutional green light from  the  

bench to  an impugned practice tha t may be suspect. Avoiding the question is 

preferable to  apparently deciding the question but giving it insufficient scrutiny, 

for this can am ount to  a w hite-w ash. On the other hand, an overuse of avoidance 

m ethods -  being too quick to  dispose of a case w ithout deciding in full on its 

substance -  is problem atic because it may perpetuate uncertainty in 

constitutional law. It may well often be the  case th a t the court should go ahead  

and give concrete judgm ent on specific questions and in doing so assist the  

settlem ent function of constitutional law. But m ore im portantly excessive 

avoidance defeats the purpose of a judicial role in guarding democracy.
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Chapter seven

Judges protecting democracy

The first t h r e e  chap te rs  of this thes is o p e n e d  up a space  for judicial review of 

political processes .  The shape  of d em ocr acy  is evolving and non-essent ia lis t ,  it 

w a s  argued.  The exact  s h ap e  of dem ocrat i c  processes  fall t o  be  worked o u t  by 

society along wi th t h e  subs tance  of political morality.  Disagreement  persists as to  

both .  It is th e  task  of democrat ic  processes  t o  work o u t  posit ions in law as to  

bot h  in o rd e r  to  ge t  on with things.  In t h e s e  c ircumstances  -  w h e re  dem ocracy is 

working ou t  its own shape and t h e r e  is aw aren ess  t h a t  its s h ap e  is not  s e t  in 

s to n e  -  th e r e  is d an g e r  of dem ocr acy sel f-dest ruct ing.  In this light it was  argued 

in c h ap te r  3 ho w t h e  institution of s t rong form judicial review, w h e re  une lec ted  

judges  can strike down  laws en a c t ed  via democrat ic  processes ,  is not  

incompat ible wi th democracy.  Chapters  4-6 asse ssed th e  pe r fo rm anc e  of t h e  

Irish super ior  cour ts  of this role. The cour ts '  work was  eva lua ted  and th e  overall  

a s s e s s m e n t  do es  no t  give cause  to  d e p a r t  from advocat ing an institution of 

judicial review of electoral  processes .  This final ch ap te r  en d eav o u rs  t o  ga th e r  and 

ar ticula te  principles relating to  w h a t  t h e  courts '  role in reviewing political 

processes  ough t  t o  be in Ireland given t h e  const itutional sys tem t h a t  exists. The 

analysis in t h e  preceding chap te rs  indicates  a t  a n u m b e r  of points w h a t  is 

advo cated  and t h e  p re sen t  ch ap te r  aims to  provide an account  of guiding 

principles in a di rec t  manner ,  bringing t o g e t h e r  th e  t h e m e s  t h a t  p re ceded  and 

exploring s o m e  fu r th e r  critical d e b a te s  in a t t em p t in g  to  out line w h a t  t h e  job  for 

t h e  cour ts  ough t  t o  be. My aim is to  provide  guiding principles; it is not  to  

provide  a detai led  manual  or  precise inst ruct ions.  As principles, t h e  following 

n o rm s  do not  apply in an all or  nothing fashion;  ra ther ,  t h ey  pull in certain 

directions.  W h a t  follows, accordingly, are  re co m m en d a t io n s  for genera l  

ap p r o ach es  and genera l  o r ienta t ions  for t h e  cour ts  in dealing wi th electoral  and 

re fe re ndum  cases,  as well as t h e  s t an d a rd s  by which judicial pe r fo rm ance  can be  

assessed.
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Judicial independence, functions of judicial review, and constitutional 

argumentation

Arguments defending judicial review, which I channelled in chapter 3, rely on the 

value of judicial independence.®^^ This independence makes the courts well 

positioned to make a call on where political leaders are failing to either repair or 

maintain democracy. While secure tenure and pay for judges is often said to help 

preserve judicial independence, the more directly effective feature of court 

practice that maintains independence is the constant duty of the judge to give 

reasons for his or her decisions. The need to give a reasoned judgment restrains 

the extent to which it can be a decision arbitrarily arrived at or motivated by 

improper reasons. Decisions must be made to appear to be an application of the 

law, properly identified, and using legal reasoning where appropriate, to  the true 

facts of a case. Of course, with skill, a judge can make a decision appear a legally 

warranted one when in reality motivations which do not appear in the judgment 

apply. But not any decision can be retrospectively justified; the need to provide 

reasons necessarily restrains the scope for improperly motivated decisions. What 

preserves the fe lt duty to give reasons? What stops judges handling cases in a 

cursory fashion and giving incomplete explanation for their decisions? An answer 

which suggests a review board of judicial performance or political supervision of 

judges invites responses pointing out the regress of setting up guards to guard 

the guardians and also the danger of compromising judicial independence. What 

can be said in addition to the sense of self-worth that must apply as strongly 

among members of the judiciary? It can be said that lawyers, judges themselves, 

law professors, and other observers and commentators on the workings of the 

legal system are all looking at judges' judgments. They are reading them, and to 

varying degrees, scrutinising, criticising and commending them.®^^

Dlmitrlos Kyritsis, "Constitutional Review in Representative Democracy" (2012) 32 OJLS 1. 
M ichael Dorf and Samuel Issacharoff, "Can Process Theory Constrain the Courts?" (2001) 72 U 

Colo L Rev 923, at 925 suggesting "in form ed and balanced criticism o f judicial overreaching" as a 

subtle mechanism fo r deterring  judges from  straying from  striving to  be independent in the ir 

jobs.
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A reasoned judgm ent as envisaged above conforms to the norms of legal 

argum entation. Such argum ent is logically sound in th a t it has no fallacies and 

can genuinely claim to  be persuasive. This argum entation also operates w ithin  

the  established m ethods and practices of the court. For instance, it uses m ethods  

of in terpretation th a t are recognised within the  judicial com m unity as legitim ate  

m ethods of interpretation.®^^ M ethods of in terpretation  are best seen as tools 

available to  judges in the  reasoning process. There are of course m ultiple  

m ethods available and they  may pull in different directions.

In Chapter 2 and elsew here I have tried to  give sufficient acknow ledgem ent to  

how  judicial decisions in constitutional law as elsewhere will inevitably be 

creative at tim es in th a t the result of the case was not som ething entirely  

produced by existing law. There is tension betw een saying th a t a judge should be 

presenting his or her decision as entirely determ ined by law, on the one hand, 

and, on the other hand, desiring transparent judgm ents th a t can be seen for 

w hat they are -  the political choices they engendered -  and there fo re  reversed 

via dem ocratic processes if so desired.®^'* There is no easy resolution to  this 

tension. I do not endorse the  idea tha t judges should throw  the ir hands in the air 

and expressly adm it w here  they are being creative. This may have an unsettling 

effect on the law; it abandons the "no gaps" working postulate of the law (law  

presents itself as having an answer to  every question) tha t in turn plays a crucial 

part in law's settlem ent function. Rather, judges must a ttem p t to  reason their 

w ay to  new legal norms using as much as possible existing relevant law. 

Perform ance in this regard will be mixed. It is not always clear-cut and there  will 

be disagreem ent am ong com m entators, but courts' errors in legal reasoning can 

be highlighted by com m entators or corrected by other courts.

Philip Bobbitt, Constitutional Fate: Theory o f  the Constitution  (Oxford University Press New  

York 1982).
This problenn was explored in Alan DP Brady's paper to  the  Irish Jurisprudence Society 

"Honesty is the Best Policy: Hum an Rights Norms, Epistemological Uncertainty and Political 
Choices in Adjudication" 12 April 2012 , TCD.
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Manageable standards and judicial minimalism

The historical explanation fo r why the US Supreme Court changed its approach 

from  refusing to  decide claims about the constitutionality of electoral districts 

turns on the so-called m anageability of the "one person, one vote" standard. 

The rationalisation of the change in approach is tha t because all tha t was needed  

to  decide if districts w ere m alapportioned was a simple comparison of 

population data, the Court would not become em broiled in making contentious  

decisions of politics. In this way the one person, one vote requirem ent is a 

manageable standard in contrast to, for example, an undefined equality  

guarantee, which might be called an unm anageable standard because o f its 

vagueness and indeterm inacy. Richard Hasen has dissented from  th e  praise of 

manageable standards in election law.®^® He says he appreciates the  benefits of 

m anageability but seeks to  point out its costs and the benefits of 

unm anageability:

"[An unm anageable standard] leaves room for future  Court m ajorities to  

deviate from  or to  m odify rulings in light of new thinking about the  

m eaning of political equality in a democracy or about the structure of 

representative governm ent, based on experience w ith the  existing 

standard ... Following m odification and experim entation, the  court 

appropriately may articulate a more manageable standard. That new  

standard may be a flexible one or a bright-line rule, but e ither w ay it will 

be the product of less guesswork about its likely effects on the  political

/;877process.

in considering this as an argum ent for Irish courts it must be borne in mind tha t 

Hasen envisages m ultip le cases arising in the US's very busy field of electoral law. 

The limbs in his argum ent about d ifferent courts experim enting w ith  a standard

Richard Hasen, The Supreme Court and Election Law: Judging Equality from  Baker v Carr to 
Bush V Gore (New Yorl< University Press 2003), at chapters 1 and 2.

Ibid, at chapter 2, which reproduces the argument in Richard Hasen, "The Benefits of 
'Judicially unmanageable' standards in Election Cases under the Equal Protection Clause" (2002)
80 NCL Rev 1469.

Hasen, The Supreme Court and Election Law, at 48.
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are not apt fo r Ireland because the level of electoral litigation is never going to  

be com parable to  that across all the States of the US. Nonetheless the  basic 

insight of the  argum ent about unm anageability provides interesting m aterial to  

reflect on Ireland's McKenna  case. McKenna (No 2) provides an exam ple of the  

kind of judicial approach Hasen argues against. The Supreme Court in McKenna  

(No 2) jum ped straight in w/ith a bright line rule: partisan public spending in a 

constitutional am endm ent referendum  campaign is impermissible. Thus before  

the  courts had tim e for reflection to  w ork out a theory  of political equality  in the  

referendum  process, one particular norm has been entrenched. The McKenna  

court could have given a less concrete response quite apart from  using 

justiciability doctrine to  avoid the  question as the High Court had. The Supreme  

Court could have said som ething less conclusive along the lines, as it did, tha t the  

governm ent have a legitim ate function in inform ing the public in referendum  

campaigns but the governm ent must be careful not to  crowd out debate. The 

Court could therefore  have refrained from  declaring the spending to  date as 

unconstitutional but signalled tha t the governm ent does not have unbounded  

discretion in the area and tha t the  Court would be ready to  scrutinise practices 

again in the future. This would have put o ff for another day -  and not exclusively 

in the  courts' hands -  the question of w here the line as to  permissible 

governm ent activity vis-a-vis a referendum  lies. A less absolutist fram ew ork  

could have followed in legislation and there  would not be basis for saying 

McKenna  unduly constrains political debate.

Such reflections on the McKenna  case by no means establish Hasen's argum ent. 

The costs of unmanageability, as Hasen calls it, are considerable. Hasen's 

argum ent is m otivated by scepticism of judges as being equipped to  decide the  

features of democracy. He recalls the  concern about judges as "m ighty Platonic 

guardians." He therefore values the increm ental approach using vague 

standards as the position consistent w ith a m odest opinion of judicial abilities as 

regards electoral design. However, the recom m ended approach seems to  at best

Hasen, The Supreme Court and Election Law, at 1.
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defer rather than eliminate Hasen's concern about judges as Platonic guardians. 

Using vague standards preserves for judges the scope to change the rules of the 

game. It seems detrimental to the rule of law/ if judges are preferring flexible 

standards over concrete rules because it means in every future case there w/ill 

remain elbow room for judicial creativity. In contrast, the laying down of a 

concrete rule initially, as in McKenna and in the US Supreme Court's one person, 

one vote cases, while constituting a significant instance of judicial law-making 

initially, tends to reduce the scope for such judicial law-making in future. For the 

future cases the bright line rule that has been laid down will decide, not the 

judges; the rule of law, not of men. In his powerfully argued book Hasen does not 

address this clear point at which his argument is turned back on itself.

Hasen invokes the norm of judicial minimalism in support of his argument 

a b o v e . T h e  precepts of judicial minimalism are valuable to note though the 

significant qualifications that must come with advocacy of judicial minimalism 

should also be noted. Cass Sunstein is cited by Hasen as an advocate of judicial 

m i n i m a l i s m . T h e  precept of judicial minimalism says judicial rulings ought to 

be shallow and narrow: shallow in the sense of a providing a superficial answer 

that does not take a position on matters of underlying theory or purpose, and 

narrow in the sense of having a confined import and not having wide ranging 

consequences. Shallowness and narrowness are not tied together; it is possible 

to have a ruling that is deep and narrow and vice v e r s a . H o w e v e r ,  Sunstein's 

advocacy of minimalism is heavily qualified.®®^ In the end, minimalism is not a 

guidance manual forjudges; it is a recommended orientation for them to have. 

And it is something that must always be revisable; that is, it is always possible 

that minimalism is not the best approach because the costs in the long run will 

outweigh benefits.

®^®lbid, at 48-49 .
Cass Sunstein, One Case a t a Time: Judicial M inim alism  on the Supreme Court (Harvard  

University Press 1999).
Cass Sunstein, "Beyond Judicial M inim alism " (2008) 43 Tulsa L Rev 825, at 827.
Ibid, at 836 -841 .
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Democratic structures and democratic rights

There is justified am bivalence about a shift of focus from  dem ocratic rights to  

dem ocratic structure in the context of judicial review of political processes. A 

concern about the  dem ocratic structures approach is that it sets judges up as 

evaluators and designers of the  political system. To be sure, the areas judges will 

be evaluating will be specific areas w ithin an established electoral system or 

referendum  fram ew ork rather than it being the case that judges are asked to  

redesign the system as a w hole. But still, w ithin these specific areas, the courts 

potentially  will be designing new solutions based on w hat they think best fo r the  

system as a w hole. The judges will be in an extraordinarily pow erful position to  

shift the political system tow ards the ir conception of the contested notion of 

democracy. The use of expert evidence and careful consideration of evidence 

before the court lessens this concern. The electoral case law in Ireland 

dem onstrates, on the whole, repeated use of political scientists. The judges' 

handling of this evidence has been highly com petent. They have respected the  

experts' opinions and recognised the scope for reasonable disagreem ent. Indeed  

there  is a rough correlation betw een the cases tha t I have criticised most 

strenuously in this thesis -  including McKenna (No 2) and Doherty v Ire land -  and 

the absence of detailed analysis of political science expert evidence from  the  

judgm ents. This is only a rough correlation on the negative side and I do not seek 

to  draw much from  it. However, on the positive side, the  High Court judgm ents in 

O'Donovan v A ttorney General and M urphy v M in ister fo r  the Environment, 

various aspects of which have been praised in this thesis, are exem plars of 

forensic analysis of electoral schemes and the use of expert evidence. W hat sets 

these cases apart is not just that expert evidence was com petently received but 

tha t the  judges perform ed the ir own detailed exam ination and reflection on the  

electoral m atters at issue in light of the ir own highly tuned understanding of the  

operation of constitutional law. The precepts of judicial minim alism noted above 

would also be usefully borne in mind by judges reasoning from  dem ocratic  

structures.
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Constitutional design and constitutional interpretation

The argument of this thesis has implications both for constitutional design and 

constitutional interpretation. It recommends that an outline framework -  but not 

a comprehensive blueprint -  for democratic government be constitutionally 

entrenched. This thesis recommends the value and compatibility w ith democracy 

of an express power of judicial review of legislation and executive action in order 

to protect the functioning of democracy. This role for the courts should not be 

ruled out from the start in the project of building a democracy and neither 

should it be a role envisaged as a primary source of legal development. It is 

inevitable that in performing the task of constitution interpretation and 

otherwise interacting with constitutional law, the courts will on occasion create 

new constitutional norms. This claim, on its own, is normatively inert. But moral 

considerations combine with it in recommending a careful path between 

innovation and conservatism in interpreting the constitution. In the result, the 

courts will have scope to develop the system's constitutional structure and the 

above points about constitutional design apply.

A simple description of the court's role?

A merit of John Hart Ely's account of the process theory of judicial review was 

that he provided images of the courts' role in judicial review that were accessible 

and memorable. Ely envisaged the courts' job as to "police the rules of the 

democratic game."®®  ̂A problem with the policing image in this context is that it 

is multivalent. There will be different images of policing. Some will think of 

policing -  perhaps imagining the work of actual police -  as a hemmed in, reactive 

role in apprehending criminal offenders. The job of the police force, on this view, 

is limited to providing the ground work for criminal prosecutions as well as 

preventing crime in the immediate context. There may be varying degrees of 

assistance with road traffic accidents and missing persons, but mostly just as a 

consequence of the fact that crimes may have been committed. In this view, the 

police officers will not especially attempt to build community relations, they will

Luke McLoughlin, "The Elysian Foundations o f Election Law" (2009) 82 Tem ple Law Review 89, 

at 100.
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not intervene in disputes betw een citizens w iiere  there  is no real possibility of 

evidence of criminal offences. A contrasting view of the policing role, how ever, 

might see the police officer as very much integrated in the com m unity, building 

relationships, and attem pting  to  help people's lives in ways other than the  

im m ediate prevention or prosecution of crime. The position of the police m ight 

be a residual role or it m ight be highly activist or it might be anyw here in 

betw een. Accordingly, applying the policing m etaphor to  judging leaves it open  

w hether it is a restrained policing or activist policing tha t is in mind. The policing 

m etaphor repeats, rather than clarifies, the  am biguity betw een activist and 

restrained judicial roles. It is the restrained role I wish to  advocate for the  courts 

and therefore hesitate to  use the policing image as a simple description.

Consider the image of the  quality control supervisor described by Laurence Sager 

as indicating the judge's role in perform ing judicial review.

"[T]he quality-control inspector has only the job of assuring that the cars 

which leave her plant are w ell-built. Her role is focused and singular and 

comes on top of the  efforts of the  people w ho actually put the cars 

together. Constitutional judges are like that. Their mission is singular -  to  

identify the  fundam entals of political justice tha t are prom inent and 

enduring in the ir constitutional regime and to  measure legislation or 

other governm ental acts by those standards. And their mission is 

redundant -  they enter the  process only a fter legislators have themselves  

considered the constitutional ramifications of proposals before them."®®'*

This image successfully captures the way in which the judge's role should be 

m erely reactive.®®^ The operator m entioned above is not getting involved in the  

construction process as a m atter of course; rather, she is intervening only where  

a defect arises. An inapt aspect of this image, however, is tha t any deviation from

Laurence Sager, "Constitutional Justice" (2002 -2003 ) 6 J Legislation & Public Policy 11, at 15, 
quoted in Kyritsis, "Constitutional Review in Representative Democracy" (2012) 32 OJLS 1, at 22. 

Or "subsidiary," as Kyritsis explains, ibid, at 23.
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the  set specifications warrants rejection by the quality control supervisor. To 

provide this image as the m odel for judicial review  of dem ocratic processes 

misses the debateable nature o f the details of such processes. The quality control 

supervisor is not at liberty to  overlook a m inor defect in a car given the  concrete  

specifications th a t a car must conform  to. Indeed, like the task of proof-reading a 

tex t, picking up on the tiniest im perfections is to  excel in the  quality-control job. 

The m etaphor leaves insufficient room for prudence and reasons fo r avoidance 

th a t a court may have.

Returning, once again, to  Ely:

“The approach to  constitutional adjudication recom m ended here is akin 

to  w hat might be called an "antitrust" as opposed to  a "regulatory" 

orientation to  economic affairs— rather than dictate substantive results it 

intervenes only when the "m arket," in our case the  political m arket, is 

systemically m alfunctioning. (A referee analogy is also not far off: the  

referee is to  intervene only when one team  is gaining unfair advantage, 

not because the "wrong" team  has scored.

This com petition image anim ates the  recent dem ocratic structures theory  in the  

tha t is the progeny of Ely's process theory. Here w e are closer to  the  

desired description than in the  other m etaphors canvassed above. This passage 

invites the old objection of hidden substantive theory  m asquerading as 

substance-neutral theory. In Part II of chapter 3 I explained w hy this critique, 

w hile expressing a tru th , does not serve to  destroy process theory, fo r all process 

theory  has to  do is accept th a t it is driven by substantive theory. That difficulty  

aside, this passage neatly illustrates the court's appropriate role in indicating the  

appropriate  degree of readiness to  intervene.

Democracy and  Distrust, at 102 -103 . Footnote om itted .
Issacharoff and Pildes, "Politics as M arkets: Partisan Lockups of the  Dem ocratic Process" 

(1998) 50 Stan L Rev 643.
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Conclusion

Recapitulation

In the Introduction this thesis noted com m entators' acceptance of a pow er for 

the  superior courts in Ireland to  review electoral and referendum  processes. It 

was asked w h eth er this practice of judicial review  of political processes in Ireland 

is com patible w ith  norm ative dem ocratic theory. This thesis is a defence of a 

positive answer to  tha t question. The thesis consists of tw o  main strands. One 

strand is an engagem ent w ith political and legal theory. In Chapters 1-3, 

understandings of dem ocracy and constitutionalism are worked out and I explain 

w hy those who see a lim ited role -  but a role all the  same -  for the courts in 

protecting dem ocracy have the better position in term s of norm ative dem ocratic  

theory. The other main strand of the thesis is an exam ination of the Irish superior 

courts' perform ance in reviewing political processes. In Chapter 4 I provided the  

history of the courts' relevant case law. In Chapters 5-7 I picked up on some 

im portant them es from  the case law and explain w hy the judges' work, on the  

w hole, has been w ithin the role tha t the thesis earlier argued was acceptable in 

dem ocracy. The tw o  strands of the thesis -  the engagem ent w ith theory  and the  

exam ination of the case law -  are m utually reinforcing. A fter a brief 

recapitulation of the thesis chapters, the present section will e laborate on this 

m utual reinforcem ent.

Chapter 1 had three  parts. This first part provided an account of liberalist theory  

and argued for autonom y as a value central to  liberalism. This account of 

liberalism served tw o  main purposes. One purpose was to  pave the way for an 

account of dem ocracy in Part I! of Chapter 1. Part I o f Chapter 1 showed that 

liberalism in general and autonom y in particular do not necessarily compel 

dem ocracy as a form  of governm ent (as a m a tte r of political philosophy 

argum entation). W hile there  is no necessary connection betw een autonom y and 

dem ocracy, there  is much affin ity betw een them . Part I o f Chapter 1 also laid the  

foundation for w hy political philosophy recom m ends governm ent rather than
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anarchy. This foundation is an essential precursor to  the analysis of dem ocracy in 

Part II o f Chapter 1 and of law, constitutional law, and constitutionalism in 

Chapter 2 because these analyses proceed on the understanding tha t 

governm ent and law are morally defensible enterprises.

Part II and Part III of Chapter 1 outlined dem ocracy as a form  of governm ent tha t  

ought to  be considered pluralist in its justification and recognised as non- 

essentialist in its nature, albeit w ith certain m inim um  conditions. These ideas 

about dem ocracy have im portant implications fo r w hether judges should be 

em pow ered to  overturn m ajority will on occasion via a strong judicial review  

power. These claims about dem ocracy suggest tha t the lead role belongs to the  

people to  develop, by dem ocratic means, w hat shape the ir dem ocracy should 

take precisely because the exact shape of dem ocracy is som ething to  be worked  

out rather than dogmatically asserted. But inherent in th a t idea is also the  

danger of decay: the  freedom  for people to  experim ent w ith  the ir dem ocratic  

processes opens up scope for degradation. This danger warrants the  courts in a 

protective role.

In Chapter 3 I endorsed the essence of John Hart Ely's process theory of judicial 

review w here the  courts are em pow ered to  invalidate legislation in order to  

protect the  dem ocratic process. Before Chapter 3, however, I provided in 

Chapter 2 the fu rth er argum entation required as to  why w e have legal systems 

w ith constitutional law. Part I o f Chapter 2 explained how law can be prom otive  

of autonom y. Part II o f Chapter 2 explained the function of constitutional law as 

settling uncertainties regarding the powers of organs of governm ent and the  

ground rules fo r the developm ent of law. Part III o f Chapter 2 explained how in 

the in terpretation  and application of constitutional law in the  courts there  will 

inevitably be a creative function perform ed. Chapter 2 thus set the  scene for the  

analysis of the debate about the counter-m ajoritarian difficulty in Chapter 3.

In Chapter 3 I rejected Jeremy W aldron's case against judicial review  because it 

unjustifiably trum ps process over substance in political action and in
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understanding dennocracy. W aldron also omits to  recognise th a t built into the  

courts' effective functioning could be a subsidiary role fo r the courts in checking 

the povi/er of the  elected legislature. I endorse and defend John Hart Ely's 

process theory  of judicial review/. One of the criticisms o f process theory  was tha t  

it did not provide the instructions for judges to  know/ w/hen they  are crossing a 

line and, in doing so, going beyond m erely protecting dem ocratic processes and 

into the realm  of other substantive political and moral m atters. I relied on the  

ideas in Chapter 1 tha t democracy's shape is not im m utable and thus it is 

appropriate for Ely's theory to  refrain from  stipulating democracy's elem ents. 

Democracy is a continuing experim ent in v\/hich the people have the lead role 

and the courts can have a subsidiary role in checking and balancing. The courts 

most im portantly  must have the right orientation -  th a t the ir role is to  protect 

democracy, not perfect it -  rather than a manual tha t tells them  in all cases when  

to  intervene and when not to.

Chapter 4 provided the history of the Irish courts' interaction w ith  political 

processes. It analysed the case law in chronological order. This approach was 

taken in order to  provide a descriptively accurate account of the  case law  

w ithout reconstructing it through the lens of a particular theory. In Chapter 4 I 

provided doctrinal analysis and critical evaluation of the  courts' judgm ents. 

Chapter 5 then revisited key them es of the courts' use of political equality (Part I) 

and the language of dem ocratic structures rather than individual rights (Part II). 

The thesis gave qualified approval to  the courts' protection of dem ocracy in the  

cases of M cKenna (No 2j®^®and Doherty v //'e/oncf.®®® W hile  there  is much to  

criticise in these judgm ents they stand as examples of w here  the court might pre

em ptively intervene in order to  put a stop to  unhealthy aspects of the  

functioning o f democracy th a t might get worse. O'Donovan v A ttorney General^^° 

and M urphy  v M inister fo r  the Environment^^^ provide examples of soundly

[1995] 2 IR 10. 
[2010] IEHC369 

^®°[1961] IR 114. 
[2008] 3 IR 438.
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r e asoned  decisions displaying a c o m m e n d a b le  under s tanding of t h e  cour ts '  role 

as subsidiary in protec t ing democrat i c  processes .

Chap ter  6 ad d res sed  tw o  fe a tu re s  of Irish const i tut ional  law t h a t  ar e  impor tan t  

for  judicial review of political processes :  t h e  political ques t ion doct r ine  and the  

s tanding requ ir em en t .  While acknowledging t h a t  t h e r e  has b een  s o m e  loss in 

t e r m s  of judicial f r e ed o m  to  avoid adjudicating on cont en t iou s  issues, t h e  

analysis defends  t h e  cour ts '  m o v e m e n t  beyond  seeing political p rocesses  as non- 

justiciable and t h e  cour ts '  relaxation of  strict s tanding r eq u ir em en ts  for electoral  

and  re fe ren d u m  cases.  These  tw o  dev e lo p m e n ts  are  necessary  s t ep s  in realising 

t h e  role of t h e  cour ts  as protec t ing dem ocracy as envisaged in t h e  theore t ical  

s t rand of t h e  thesis.

The final substant ive  chapter .  Chapter  7, a r t icula ted  principles t h a t  can guide 

cour ts  in protec t ing democracy.  These provide s o m e  ancillary ideas  t o  t h e  central  

message  t h a t  th e  cour ts '  role is a rest ra ined o n e  t o  p ro tec t  democracy ,  not 

perfec t  it. I em phas i sed  how  judicial in d ep en d e n ce  is essential  to  t h e  cour ts '  

checking and balancing of t h e  legislature and a key m o d e  of  preserving this 

in d e p e n d e n c e  is t h e  felt duty  on th e  par t  of judges  to  provide soundly  reasoned  

ju dgm en ts .  I highlighted t h e  tens ion in judicial minimalism, which provides  t h a t  

in genera l  cour ts  should  give shallow and  nar row judgmen ts .  Yet, on occas ion th e  

cour ts  ough t  to  reject  minimalism in o rd e r  to  provide a m a n a g e a b le  legal 

s t anda rd  t h a t  has  t h e  ef fec t  of sett l ing things  and reducing t h e  n ee d  for fu ture  

judicial intervent ion.  Finally, th e  insight t h a t  protec t ing d em ocr acy  requires  on 

occas ion d ep a r tu re  f rom t h e  language of individual rights w as  recalled. 

Accordingly, t h e  cour ts  in Ireland should cont inue  its app roach  of readiness  to  

find certain pract ices or omissions incompat ib le wi th democrat i c  s t ructures .

The theore t ica l  s t rand of this thes is  and  its analysis of t h e  Irish case law are  

mutually reinforcing in t h e  following ways.  The Irish case law d e m o n s t r a t e s  how 

cour ts  can per form a role reviewing political p rocesses  t o  t h e  benefi t  of 

d em ocracy  w i thou t  using process  review as cover  for th e  imposi t ion  of wide
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ranging substant ive  values.  This exper ience  can be cited in limited su p p o r t  of 

Ely's process  theory,  it is not  sug ges ted  t h a t  t h e  Irish experience ,  on  its own,  

proves  or  val idates  Ely's theory .  But it is suppor t ive  in a limited sense  b ec au se  it 

t en d s  t o  r e b u t  t h e  a r g u m e n t  agains t  Ely's th e o r y  t h a t  it inevitably slides or 

collapses to  unconst ra ined substant ive  review. However ,  this point  is of only 

limited su p p o r t  bec ause  t h e  Irish Consti tut ion con ta ins  express  protec t ions  of 

substant ive  values  to  a g re a t e r  ex ten t  th an  t h e  US Consti tut ion.  It could be 

observed  t h a t  t h e  Irish super ior  cour ts  did no t  slide f rom process  review to  

substant ive  review bec ause  t h e  Irish cour ts,  in cont ra s t  to  t h e  United Sta tes  

Supre m e  Court,  have  textual  suppor t  for  m o re  substant ive  values  in the  

Consti tution.

Insights on t h e  na tu re  of d em ocracy  and const i tut ionalism,  as well as t h e  

qualified e n d o r s e m e n t  of Ely's process  theo ry ,  in t h e  theore t ica l  s t rand of this 

thes is  inform th e  evaluations  of t h e  Irish super ior  cour ts '  work in reviewing 

political processes  t h a t  are  m a d e  in t h e  case  law analysis s t rand.  The theore tica l  

s t rand of t h e  thes is  out l ined a role for t h e  cour ts  t h a t  is res tra ined,  ye t  protec tive  

of democracy.  This provides a s t andard ,  albei t  no t  a very precise one ,  for 

assess ing w h e t h e r  Irish super ior  cour t  in tervent ions  on dem ocrat ic  processes  

have been  w a r ran t e d  in view of normat ive  dem ocra t i c  theo ry .  The theore t ica l  

s t rand of t h e  thes is  can be used as a rationalisat ion,  within democrat i c  theory ,  of 

th e  Irish super ior  cour ts '  practice.  For instance,  it w as  said in Chapter  5 t h a t  in 

O'Donovan v A tto rn ey General^^^ and  M urphy v M inister fo r  the Environment^^^ 

t h e  High Court  judges  app rec ia t ed  t h a t  while t h e  Consti tut ion 's  electoral  

const i tuency f r am ew ork  may be  susceptib le  t o  criticisms t h a t  it is possibly 

achieving less than  t ru e  equali ty of r ep re sen ta t i on ,  this does  no t  m ean  it m u s t  be 

changed or  t inkered wi th th ro ugh  innovat ive in terp re ta t ion or a highly 

in tervent ionis t  judicial readiness  t o  shake things  up in t h e  political sys tem.  In this 

way t h e  Irish cour ts  refrained f rom being drawn  into perfecting,  as o p p o s ed  to 

protect ing,  democrat i c  processes ;  t h ey  resisted t h e  idea t h a t  for  th e  Sta te  to  be

[1961] IR 114. 
[2008] 3 IR 438.
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dem ocratic, it must conform  to  one particular outline of dem ocratic forms; and 

they  recognised the settlem ent function of the specification of structures of 

governm ent in a w/ritten constitution. The more interventionist or activist cases, 

in particular, McKenna (No  and Doherty v Ireland , c a n  also be rationalised  

under the  theoretical fram ew ork  defended in this thesis. W hile the  w ritten  

judgm ents could have been m ore carefully reasoned, the fact of intervention and 

the conclusions in both cases are defensible as protecting dem ocracy pre

em ptively. In protecting dem ocracy from  decay the  courts should be alive to  the  

possibility of death by a thousand cuts. Both M cKenna (No 2) and Doherty v 

Ire land  can be seen as setting down a m arker and ruling out a fu ture  increase in 

the abuses or neglect of the dem ocratic process tha t w ere  latent in these cases. 

The partisan spending in McKenna, if not stopped, could have increased in 

m agnitude and been used in elections as well as referendum s. The omission to  

fill casual Dail vacancies in Doherty  could have been particularly problem atic in 

term s o f representation if there  was a m ultitude of vacancies or a particular 

constituency experienced all o f its seats being vacated during the lifetim e of a 

Dail.

Conclusion: the argument in sum

Apparently highly undem ocratic things have been, and might be, done in the  

nam e of democracy. The puzzle in each case is w hether the  action is in the end 

right by democracy. This puzzle finds expression in courts being em pow ered to  

protect democracy: the basic impulse of dem ocracy is to  have people ruling 

them selves, yet a judicial e lite  may be em pow ered to  overrule the  people in 

deciding w hether the people are really ruling them selves. There are not easy 

answers available to  disputed questions on the requirem ents of dem ocracy and 

this puzzle of judicial review is one of them . This thesis has aim ed to  show the  

com patibility of judicial review  o f political processes w ith  democracy. It is a 

qualified defence rather than a strong affirm ative case in favour of such judicial 

review. It relies on some claims about democracy. Democracy's justification

2 iR 10.
[2010] IEHC369.
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should be thought of as pluralistic rather than monistic and our com m itm ent to  it 

is contingent, always depending on its perform ance. In this approach to  

dem ocracy, particular dem ocratic procedures are denied a position of 

unim peachable pre-em inence in political m orality. They are open to  

contestation. Hence there is room for departure from , and m odification of, the  

sourcing of legal authority at all points directly to  the  will of a population. The 

test is w hat brings the  best consequences in the  long run. That is w here the  

courts consisting of independent judges can provide a checking function and 

corrective to  the  degradation o f dem ocracy. The courts may open up avenues to  

political change, the blockage of which may creep into political systems 

notw ithstanding the ir seeming good dem ocratic order. The standing possibility of 

dem ocracy self-destructing can be m itigated by an independent judicial review of 

dem ocratic processes. This is the key to  judicial review's com patibility w ith  

democracy.

Dem ocratic procedures must find their justification in a w ider realm of political 

m orality. Law serves fundam ental values of liberal political m orality and yet law, 

by its very nature, hinders democracy. Constitutional law is a com prom ise on 

dem ocracy tha t is w orth  making. Democracy itself needs to  be ordered by law. 

This is part of w hat constitutional law does and as constitutional law it needs to  

be interpreted and applied. This is a job of courts notw ithstanding tha t judges 

are unelected and not popularly accountable. Large groups of people living 

together need ground rules in order to  get on w ith things, to  live lives tha t are 

largely of the ir own making among a range of possible life-paths. Constitutional 

law is the  specification of these rules from  among the  many morally permissible 

form s they  could take. Such a specification can be largely but not entirely done in 

one go; it is a continuing project tha t courts can play a m ajor role in. W hen  

designing a constitutional system it is recom m ended tha t judicial review of 

political processes be given a chance. Those occupying the role should 

understand it as a restrained, bounded role, in reviewing the processes of 

dem ocracy they should intervene only when necessary to  catch or prevent
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democratic processes going awry or "systemically malfunctioning." Judges ought 

to protect democracy but not take on the task of perfecting it.
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APPENDIX I

The text of Articles 16, 46 and 47 of Bunreacht na hEireann

Under the heading "THE NATIONAL PARLIAMENT" are listed Articles 15-27.

Pail Eireann 

Article 16

1. 1° Every citizen w ithout distinction of sex who has reached the age of twenty- 
one years, and who is not placed under disability or incapacity by this 
Constitution or by law, shall be eligible for membership of Dail Eireann.

T  i All citizens, and

ii such other persons in the State as may be determined by law,*®®

without distinction of sex who have reached the age of eighteen years®®̂  

who are not disqualified by law and comply with the provisions of the 
law relating to the election of members of Dail Eireann, shall have the 

right to vote at an election for members of Dail Eireann.

3° No law shall be enacted placing any citizen under disability or 

incapacity fo r membership of Dail Eireann on the ground of sex or 
disqualifying any citizen or other person^®* from voting at an election for 
members of Dail Eireann on that ground.

4° No voter may exercise more than one vote at an election for Dail 

Eireann, and the voting shall be by secret ballot.

2. 1° Dail Eireann shall be composed of members who represent constituencies

determined by law.

2° The number of members shall from time to  time be fixed by law, but 

the total number of members of Dail Eireann shall not be fixed at less 

than one member for each th irty thousand of the population, or at more 

than one member for each twenty thousand of the population.

®®®The Ninth A m endm ent, 1984, inserted "such o ther persons in the  State as m ay be determ ined  

by law" in order to  pave the way for extending the  franchise to  UK citizens residing in Ireland. 
®®^The Fourth A m endm ent, 1972, changed the age stated here from  21 to  18.
*®*The Ninth A m endm ent, 1984, added "or o th er person."
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3° The ratio between the number of members to be elected at any time 
for each constituency and the population of each constituency, as 

ascertained at the last preceding census, shall, so far as it is practicable, 
be the same throughout the country.

4° The Oireachtas shall revise the constituencies at least once in every 
twelve years, with due regard to changes in distribution of the 

population, but any alterations in the constituencies shall not take effect 

during the life of Dail Eireann sitting when such revision is made.

5° The members shall be elected on the system of proportional 

representation by means of the single transferable vote.

6° No law shall be enacted whereby the number of members to be 

returned for any constituency shall be less than three.

3. 1° Dail Eireann shall be summoned and dissolved as provided by section 2 of 

Article 13 of this Constitution.

2° A general election for members of Dail Eireann shall take place not 
later than th irty days after a dissolution of Dail Eireann.

4. 1° Polling at every general election fo r Dail Eireann shall as far as practicable 
take place on the same day throughout the country.

2° Dail Eireann shall meet w ithin th irty  days from that polling day.

5. The same Dail Eireann shall not continue for a longer period than seven years 
from the date of its first meeting: a shorter period may be fixed by law.

6. Provision shall be made by law to enable the member of Dail Eireann who is the 

Chairman immediately before a dissolution of Dail Eireann to be deemed 

w ithout any actual election to be elected a member of Dail Eireann at the 
ensuing general election.

7. Subject to the foregoing provisions of this Article, elections for membership of 

Dail Eireann, including the filling of casual vacancies, shall be regulated in 

accordance with law.

Under the heading "AMENDMENT OF THE CONSTITUTION" Is listed Article 46.

Article 46
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1. Any provision of this Constitution may be amended, w hether by way of 

variation, addition, or repeal, in the manner provided by this Article.

2. Every proposal for an am endm ent of this Constitution shall be initiated in Dail 

Eireann as a Bill, and shall upon having been passed or deemed to have been 

passed by both Houses of the Oireachtas, be submitted by Referendum to the  

decision of the people in accordance with the law for the tim e being in force 

relating to the Referendum.

3. Every such Bill shall be expressed to be "An Act to amend the Constitution".

4. A Bill containing a proposal or proposals for the am endm ent of this Constitution 

shall not contain any other proposal.

5. A Bill containing a proposal for the am endm ent of this Constitution shall be 

signed by the President forthw ith  upon his being satisfied that the provisions of 

this Article have been complied with in respect thereof and that such proposal 

has been duly approved by the people in accordance with the provisions of 

section 1 of Article 47 of this Constitution and shall be duly promulgated by the 

President as a law.

Under the heading "THE REFERENDUM" is listed Article 47  

Article 47

1. Every proposal for an am endm ent of this Constitution which is submitted by 

Referendum to the decision of the people shall, for the purpose of Article 46 of 

this Constitution, be held to have been approved by the people, if, upon having 

been so subm itted, a majority of the votes cast at such Referendum shall have 

been cast in favour of its enactm ent into law.

2. 1° Every proposal, other than a proposal to amend the Constitution, which is 

submitted by Referendum to the decision of the people shall be held to have 

been vetoed by the people if a majority of the votes cast at such Referendum  

shall have been cast against its enactment into law and if the votes so cast 

against its enactm ent into law shall have am ounted to not less than thirty-three  

and one-third per cent, of the voters on the register.

2° Every proposal, other than a proposal to amend the Constitution, 

which is submitted by Referendum to the decision of the people shall for 

the purposes of Article 27 hereof be held to  have been approved by the  

people unless vetoed by them in accordance with the provisions of the  

foregoing sub-section of this section.
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3. Every citizen who has the right to  vote at an election for members of Dail 

Eireann shall have the right to  vote at a Referendum.

4. Subject as aforesaid, the Referendum shall be regulated by law.
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APPENDIX II

A thematic list of cases relating to elections and referendums in Irish law

El e c t io n s

Electoral Constituencies

• O'Donovan v Attorney General [1961] IR 114 (Article 16.2.3° and the 

proportionality of constituencies; the obligation to revise the constituencies 

under Article 16.2.4°)

• Re Article 26 and the Electoral Amendment Bill 1961 [1961] IR 169 

(proportionality of constituencies)

• O'Malley V An Taoiseach [1990] ILRM 461 (obligation on the Oireachtas to  revise 

the constituencies)

• Murphy and McGrath v Minister fo r  the Environment [2008] 3 IR 438 (timescale 

for reapportioning constituencies)

The conduct of elections: the ballot

• McMahon v Attorney General [1972] IR 69 (secrecy of ballot)

• Loftus V Attorney General [1979] IR 221 (getting political party name on the 

ballot paper)

• O'Reilly v Minister fo r  the Environment [1986] 1 IR 143 (alphabetic ordering of 

candidate names on the ballot paper)

The franchise and its exercise

• Re Article 26 and the Electoral (Amendment) Bill 1983 [1984] IR 268 (the 

constitutional impermissibility of extending the franchise by statute to non

citizens)

• Draper V Attorney General [1984] 1 IR 277 (facilitating voters w/ith disabilities)

• Breathnach v Ireland [2001] 3 IR 230 (prisoners' voting)



350

Filling casual Dail vacancies

• Dudley v An Taoiseach [1994] 2 ILRM 321 (obligation to  fill Dail vacancies via by- 

election)

• Doherty v Ireland [2010] lEHC 369 (obligation to fill Dail vacancies via by- 

election)

Equality of access to political office

• Redmond v Minister fo r  the Environment [2001] 4 IR 61 (deposit requirement to 

get name on the ballot as an election candidate)

• Kelly V Minister fo r  the Environment [2002] 4 IR 191 (calculation of campaign 

expenses and incumbent TD's use of Oireachtas resources)

• King V Minister fo r  the Environment (No 1) [2004] 3 IR 345 (HC) and King v 

Minister fo r  the Environment (No 2) [2007] 1 IR 296 (SC) (signature and assent 

requirement to get name on ballot fo r non-party applicants)

• Ring v Attorney General [2004] 1 IR 185 (on the constitutionality of the abolition 

of the dual mandate where a person could at the same time hold membership of 

the Dail and a Local Authority)

Referendums

The referendum process

• Slattery v An Taoiseach [1993] 1 IR 286 (on whether there is a governmental 

constitutional duty to provide information about constitutional amendment)

• McKenna v An Taoiseach (No 1) and (No 2) [1995] 2 IR 1 (constitutionality of 

public spending on partisan referendum advertising)

• Hanafin v Minister fo r  the Environment [1996] 2 IR 321 (effect on referendum 

result of publicly funded advocacy of Yes vote previously identified as 

unconstitutional)

• Coughlan v Broadcasting Complaints Commission [2000] 3 IR 1 (allocation of 

party political broadcast time in respect of referendum campaigns)
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• Sherwin v M inister fo r  the Environment [1997] 4 IR 279 (constitutionality of 

personation agents at referendum polls appointed exclusively by members of 

the Oireachtas)

• Doherty v The Referendum Commission [2012] lEHC 211 (on whether the 

Referendum Commission's public statements in the run up to a referendum poll 

are amenable to  judicial review/ and the vires of the Commission to make 

statements relating to the subject matter of the referendum)

The content of constitutional amendment proposals

• Roche V Ireland, High Court, 17 June 1983 (on the intelligibility of the content of 

a constitutional amendment proposal)

• Finn V Minister fo r  the Environment [1983] IR 154 (constitutionality of an 

amendment proposal that does not repeal or amend but rather makes more 

explicit what is already considered to be part of the Constitution)

• Re Article 26 and the Regulation o f Information (Services Outside the State fo r  

Termination o f Pregnancies) Bill 1995 [1995] 1 IR 1 (on the constitutional validity 

of a amendment that may conflict with natural law doctrine)

• Riordan v An Taoiseach (No 1) [1999] 4 IR 321 (on the constitutional validity of 

the Divorce referendum)

Referendum: the form of a proposal

• Riordan v An Taoiseach (No 2) [1999] 4 IR 343 (on the conditional nature of the 

"Good Friday Agreement" constitutional amendment)

• Morris v Minister fo r  the Environment [2002] 1 IR 326 (on the conditional nature 

and the form of entrenching an Act of the Oireachtas in the context of the 

"Protection of Human Life in Pregnancy" constitutional amendment)



352

O t h e r  c a s e s

W hat follows Is a list of cases that relate to electoral and referendum process but which, 

for various reasons, do not contain substantive treatm ent of relevant questions. 

Explanation is provided, where it might be required, as to why substantive examination 

in this thesis is unwarranted.

• Redmond v M inister fo r  the Environment (No 2) [2006] 3 IR 1 (Herbert J on 

w hether to award damages for the constitutional wrong identified in the first 

Redmond case.)

• Riordan v Government o f Ireland, High Court, 14 February 2002; Supreme Court, 

4 March 2002 the courts rejected a similar challenge to  the am endm ent 

proposal as in Morris. Kelly J's determ ination of the case in Morris was 

approved.

• Riordan v An Taoiseach (No 6) [2002] 4 IR 404 (This challenge to the  

constitutionality of legislation was identical to  that in King and indeed this 

plaintiff's case was joined to the proceedings on appeal to the Supreme Court in 

King. The reported judgm ent in Riordan v An Taoiseach (No 6) [2002] 4 IR 404  

does not touch the substance of the claim and contains a rejection by the High 

and Supreme Courts of the application for a mandatory injunction to  be granted  

by way of interlocutory relief. The Supreme Court says that only in very limited 

circumstances would such be done and not in this instance.)

• O'Doherty v Attorney General [2009] lEHC 516. This case involved a challenge to  

the constitutionality of the method of filling casual vacancies in Local 

Authorities. In rejecting this challenge Birmingham J noted a "striking" contrast 

between the text of Article 28A.5 ("[cjasual vacancies in the membership of local 

authorities ... shall be filled in accordance with law") and the text o f Article 16.7 

("elections for membership of Dail Eireann, including the filling of casual 

vacancies, shall be regulated in accordance with law") and the judge said Article 

16.7 "clearly envisages that a filling of casual vacancies will be by election." This 

repeats the constitutional text but it is clear from the context and thrust of the  

judgm ent that Birmingham J has in mind the filling of casual vacancies using by- 

elections.
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• O'Doherty v Attorney General, Supreme Court, 6 June 2001. This was an 

application brought in the wake of Breathnach v Ireland  in the High Court where  

an application by a prisoner contended his right to  vote was being infringed was 

successful. M r O'Doherty was a prisoner alleging his right to vote in a 

referendum was being infringed due to his inability to attend a polling booth 

due to being in prisoner. He sought interlocutory relief and mandamus on the  

prison authorities to  arrange for him to vote on 7 June 2001 in the Nice Treaty 

referendum. In an extem pore judgm ent delivered on 6 June 2001 of Denham J 

the application was rejected w ithout going into the substance beyond remarking 

that the prisoner was in lawful custody. It was also remarked that interlocutory 

relief was an inappropriate way of challenging legislation and that the applicant 

had delayed. The Supreme Court decision Breacthnach v Ireland  followed a 

month later (in July 2001) and reversed the High Court decision in Breathnach.

• Pringle v Government o f Ireland [2012] lEHC 296 and [2012] lESC 47 The 

Supreme Court upheld Laffoy J in the High Court in deciding that the ESM Treaty 

(that was central to analysis in Doherty v The Referendum Commission [2012] 

lEHC 211) was not incompatible with the Constitution. The Supreme Court 

referred the treaty and Council Decision to the European Court of Justice and 

refuses injunction that was sought by the applicant to restrain ratification of 

treaty. The crucial difference between this case and Doherty v The Referendum  

Commission [2012] lEHC 211 in explaining why one was analysed substantively 

in the thesis is the judicial scrutiny of the Referendum Commission's role in the  

referendum process. There was thus judicial review of the referendum process 

per se in Doherty v The Referendum Commission but not in Pringle v Government 

o f Ireland.

• Sinnott v M artin  [2004] 1 IR 121 This case arose from a petition brought in 2003  

complaining that M r Michael M artin  TD in the Cork South Central constituency 

had exceeded electoral campaign spending limits in the 2002 General Election 

and seeking the holding of a fresh election (on the basis that the result had been 

affected by the excess spending). The petitioners w ere an unsuccessful 

candidate in the Cork South Central constituency and a voter. The unsuccessful 

candidate was beaten to the final seat by just 6 votes, this after tw o recounts 

and after the first count had her winning the seat by a margin of 3 votes. Kelly J 

in the High Court rejected the petition. The substantive case was determ ined on



the factual conclusion that the candidate who was alleged to have exceeded 

spending limits did not actually exceed the limit. The case accordingly did not 

involve the question o f ordering the election to take place again. Nor did it 

involve any constitutional or legal issue beyond simply interpreting the Electoral 

Act 1997's requirements as to spending limits and the means of calculating 

them . W hat was of interest in the case was the that it again brought up the  

question of disentangling the use of public resources by an incumbent TD in 

respect of his office and in respect of gaining re-election. This was the problem  

in the background in McKenna, Hanafin, Coughlan, and Kelly.

Dillon-Leetch v Calleary, Supreme Court, 31 July 1974. The Supreme Court 

accepted that there had been irregularities (amounting to breaches of statutory 

regulations) regarding the protection of ballot papers in the Mayo W est 

constituency in the 1973 general election. Section 39 of the Electoral Act 1923 

said that an election was not to  be declared invalid because of non-compliance 

with the rules if the election was conducted in accordance with the principles of 

the Act and the non-compliance did not affect the result of the election. The 

Court considered the petitioner's burden of the result having been affected was 

not met and therefore refrained from declaring the election invalid.

Boyle V Allen [1979] ILRM 281. This was a Circuit Court case arising from a 

petition to question a local governm ent election result. The last count of the 

election had the petitioner and another candidate on the exact same num ber of 

votes. The Court (Sheridan J) said that the returning officer had been too quick 

to declare the candidate with the highest num ber of first preference votes to be 

elected; there was no enough tim e for the petitioner to  request a recount. 

Sheridan J accordingly ordered a recount pursuant to the Local Elections 

(Petitions and Disqualifications) Act 1974 as he belived that in the circumstances 

of the dead heat.

Crotty V An Taoiseach [1987] IR 713 The Crotty case tends to arise in discussion 

of the courts and constitutional am endm ent referendums typically because it is 

the case identified as the reason why additions to the collection of EU Treaties 

result in Ireland experiencing formal constitutional amendments to ratify such 

treaties. In this thesis I have not, however, viewed Crotty as a case about the  

referendum process. It is a case about w hether an exercise of executive power 

in the context of Ireland's membership of the European Union (or European
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Economic Community as it then was) in ratifying the Single European Act was 

constitutionally valid in the absence of a constitutional am endm ent referendum. 

The Supreme Court decided that w hat was sought to be done by the  

Government was not constitutionally permissible and hence an am endm ent to  

the Constitution would have to be effected in order to ratify the SEA. Crotty case 

relates to the referendum process in the same way any case where the High or 

Supreme Court finds unconstitutionality in either legislative or executive action. 

The implication is that if the impugned legislation or executive action is sought 

to  be effective, a form al constitutional am endm ent is required. Accordingly to  

include the Crotty case as a case relating to the referendum process is to  open 

up the door to inclusion of just about every Irish constitutional law case.

It is true that in Barrington J's High Court judgm ent he makes mention of a 

constitutional right to  vote In a referendum:

"Under Article 6 of the Constitution the people have the right "in final 

appeal" to decide all questions of national policy according to the  

requirements of the common good. The Constitution provides, however, 

only three methods whereby the people can be consulted. The first Is by 

a general election held in accordance with the provisions of Article 16 of 

the Constitution. The second is under Article 27 of the Constitution 

where the President decides that a Bill is of such national importance 

that the will of the people thereon ought to  be ascertained by 

referendum. The third is by a referendum to amend the Constitution.

No citizen has a constitutional right to obtain a referendum. A proposal 

for the am endm ent of the Constitution must be initiated in Dail Eireann 

and be passed by both houses of the Oireachtas before being submitted 

to the people by referendum. But if such a referendum is held the 

plaintiff, like every other citizen who has the right to  vote at an election 

for members of Dai! Eireann, has the right to vote at the referendum. 

This would appear to contemplate and require that, if the Constitution is 

to be amended, it is to be amended in accordance with the machinery 

established under Articles 46  and 47 of the Constitution and not 

otherwise. The plaintiff submits that he has a right to  see that this is done 

and that this is a right which the State (and in particular the courts), are
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obliged to  defend and vindicate in accordance with the provisions of 

Article 40, s. 3 of the Constitution." [1987] IR 713, at 745.

It is reasonably clear that this passage does not say anything of significance 

beyond providing an overview of how democracy functions under the Irish 

Constitution. It is uncontroversial to  note that those entitled to vote have a right 

to vote in a referendum when such falls to  be held.
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