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ABSTRACT

T his thesis reports the findings o f  an exploratory study on the nature o f sentencing in the D istrict 

and C ircuit C ourts in Ireland. A t the tim e o f this study, tw o key claim s had been m ade about 

sentencing in Ireland. Firstly, Irish judges exercise a very broad sentencing d iscretion , and it has 

been claim ed that this results in w idespread inconsistencies. Secondly, it has been claim ed that 

Irish judges use prison excessively, especially for m inor offences, and that this is caused by judicial 

punitiveness and by reluctance to use altem atives to  prison. The purpose o f this thesis w as to 

explore the nature o f sentencing in Ireland in the context o f these claims.

D raw ing from the findings o f  previous research, this thesis was guided by four main research 

objectives. T he first objective w as to explore jud icial view s on crim e, sentencing, and punishm ent. 

T he second and third objectives w ere to  explore the degree o f  consistency in sentencing and the 

reasons for inconsistency, if  found. T he fourth objective w as to explore the degree o f punitiveness, 

if  any, in Iri.sh sentencing practices. Tw o research m ethods traditionally  used in sentencing 

research, sem i-structured interview s and sentencing vignettes, w ere chosen. Sem i-structured 

interview s w ere used to  explore the view s o f D istrict and C ircuit C ourt judges on crim e, 

sentencing, punishm ent and the role o f the courts in com bating crim e. Sentencing vignettes were 

used to explore the degree o f consistency, the reasons for inconsistency, if  found, and the degree o f 

punitiveness, if any, in the sentencing practices o f D istrict and C ircuit C ourt judges. M ore than one 

quarter o f  all D istrict and C ircuit C ourt judges participated in this research.

T his thesis found that a m ajority o f judges in both courts view ed crim e as increasing in volum e and 

seriousness and view ed the courts as having an im portant role in com bating crim e. Judges from  

both courts prioritised the need to  decide each case separately over the need for consistency 

betw een cases. D istrict C ourt judges w ere found to develop their own individual sentencing 

policies, w hereas C ircuit C ourt judges em phasised the im portance o f  sentencing guidance and the 

fact that their sentences are subject to  review.

This thesis found that a m ajority  o f judges from  both courts held negative view s about prison, and 

agreed w ith the principle o f last resort. N evertheless, judges from both courts were able to justify  

the use o f  prison by reference to  its necessity for serious offences and persistent offender, or 

because it achieved deterrence, public protection and retribution. D istrict C ourt judges viewed 

prison as being appropriate for persistent offenders w ho had received previous chances, even those 

convicted o f m inor offences. D istrict C ourt judges expressed critical views on altem atives to



prison, w hereas C ircuit C ourt judges explained that alternatives were not as relevant in the C ircuit 

C ourt, due to the seriousness of the offences dealt w ith in this court.

This thesis found considerable inconsistencies in sentencing outcom es betw een d ifferen t judges in 

both the courts. The degree o f  inconsistency varied according to the case and was m ost pronounced 

in relation to  the types o f penalties judges w ould im pose. W here judges w ould im pose the sam e 

penalty, inconsistency was also found in the severity o f punishm ent that they w ould im pose. 

H ow ever, this thesis also found high levels o f consistency betw een judges, at least in relation to 

adoption of a drug-court approach and in relation to their view s regarding the suitability  of 

im prisonm ent.

Inconsistency in the sentencing outcom es o f  judges from both courts w ere found to be related to 

differences in how  judges view ed the seriousness o f the case, to differences in the w eight judges 

attached to aggravating and m itigating factors and, at least in relation to D istrict C ourt judges, to 

differences in judicial view s regarding the efficacy and appropriateness o f various penalties. In 

general, inconsistency in sentencing w as not found to be related to differences in the sentencing 

aim s prioritised in individual cases, mainly because there appeared to be no consistent connection 

between sentencing aim s and individual penalties.

This thesis found evidence o f proportionality in the sentencing practices o f D istrict and C ircuit 

C ourt judges. A strong relationship  w as found betw een judicial view s of the seriousness of the case 

and the severity o f the penalty they im posed. H ow ever, this thesis also found that that a m ajority o f 

D istrict and C ircuit C ourt judges treated the presence o f previous convictions as a factor 

aggravating the seriousness of the offence and, therefore, as increasing the severity o f the sentence 

im posed. A lthough judges expressed critical view s about alternatives to  prison, during the 

sentencing vignettes, the m ajority o f judges indicated that they w ould im pose an alternative to 

prison in the best-case scenario. The com parative aspect o f this thesis found that Irish judges were 

not necessarily m ore punitive than judges from o ther jurisdictions.

This thesis provides an alternative explanation for the high frequency with w hich prison is used for 

m inor offences. Rather than judicial punitiveness or a reluctance to use alternatives to  prison, this 

thesis found that the m ost com pelling explanation is that D istrict C ourt judges endorse cum ulative 

sentencing.
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Chapter One

CHAPTER ONE: INTRODUCTION 

Research Context

Ireland has an individualised system  of sentencing that is characterised by a lack o f structure 

(O ’M alley 2000). O ne o f the most distinctive features o f the Irish sentencing system  is the very 

high degree o f  discretion exercised by judges at all levels o f  the system  (B acik 2002; O ’M alley 

2000). T o a large extent Irish judges are free to choose both the sentencing aim  they w ish to pursue 

and  the type o f  sentence they w ish to  im pose. H ow ever, it appears that in Ireland the exercise o f  

jud icial sentencing discretion occurs in a vacuum . Successive governm ents have failed to develop 

a coherent sentencing policy and there is no agreem ent as to the aim s o f  sentencing (Law Reform  

C om m ission 1993; O ’M alley 2000). There is little, if  any, guidance from the legislature as to  how 

particular penalties should be used and the Suprem e C ourt has refused to issue guideline judgm ents 

(B acik 2002; O ’M alley 2000, 2006).

Successive governm ents have also failed to taken any steps to reform  the sentencing system  in 

Ireland. T here is no sentencing council o r com m ission. H ow ever, the lack o f reform  does not 

reflect w idespread satisfaction with current sentencing system . The sentencing practices o f  Irish 

judges have been criticised for being too lenient, too punitive and for lacking consistency. D espite 

these criticism s sentencing has generated relatively little research interest in Ireland. Indeed, 

currently  little is know n about how judges actually sentence in practice, how they use the various 

sanctions available to  them , and w hether o r not there are inconsistencies in sentencing. S tatistical 

inform ation on sentencing is lim ited, uncoordinated and som etim es sim ply not available (Rottman 

1984; Law Reform  C om m ission 1993; B acik 2002). In the absence o f  sophisticated statistics on 

sentencing, researchers have traditionally  replied upon statistics draw n from prison reports, 

probation reports and other sources to  gain som e insight into how  the courts sentence and, in 

particular, to understand how they use the various sentencing options available to them .

In Ireland, aggregate trends in crim e and punishm ent show that w hile the crim e rate and the prison 

population increased significantly betw een I960  and 2005 there appears to be no sim ple causal 

relationship betw een the tw o (O ’M ahony 2000; K ilcom m ins et al 2004). C om parative statistics 

suggest that despite a relatively low crim e rate, in Ireland people are im prisoned relatively more 

frequently than in m ost European countries although usually fo r shorter periods o f  tim e (European 

Sourcebook o f C rim e and Crim inal Justice S tatistics 2006). Ireland also appears relatively m ore 

punitive than m ost countries when the prison population is expressed per 1,000 crim es 

(K ilcom m ins et al 2004). These trends have prom pted claim s that Ire land’s use o f im prisonm ent is 

excessive and that this is due to judicial punitiveness (M cCullagh 1996; O ’M ahony 1993).
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Chapter One

Prison statistics show that w hile the proportion o f offenders receiving longer sentences has grow n 

steadily  over the last tw o decades, a m ajority o f those sentenced to prison each year continue to 

receive relatively short sentences o f less than 6-m onths (O ’M ahony 2000). They also show that a 

large proportion o f the offenders being sentenced to prison on an annual basis have been convicted 

o f relatively m inor offences (O ’M ahony 2000; K ilcom m ins et al 2004). T his suggests that Irish 

judges use short prison sentences for m inor offences and are responding to serious offences with 

increasingly longer sentences. A  com parison of probation and prison reports suggests that there is 

an over-reliance on im prisonm ent and a corresponding under-utilisation o f alternatives to 

im prisonm ent (K ilcom m ins et al 2004). It has been suggested that these trends show a strong 

orientation tow ards prison am ong Irish judges (B acik 2002; K ilcom m ins et al 2004).

The vast m ajority o f crim inal proceedings in Ireland are heard in two courts: the D istrict and the 

C ircuit C ourt. D espite the fact that the D istrict C ourt may only hear ‘m inor’ offences, it is 

responsible for sending over 80 per cent o f convicted offenders to prison each year, w hich 

corresponds to betw een 30 to 40 per cent o f the actual prison population. A lthough it deals w ith a 

sim ilar proportion o f crim e, the M agistrates’ C ourt in E ngland and W ales is responsible for 

im prisoning a much sm aller proportion o f the prison population (C avadino and D ignan 2007). 

R esearch on the C ircuit C ourt suggests that the vast m ajority  o f sentences im posed are either prison 

sentences or suspended .sentences (C om m ittee o f Inquiry into the Penal System  1985). A som ew hat 

peculiar feature o f sentencing in Ireland is that relative to other countries the pow er to sentence is 

exercised by a very small group o f  people. For exam ple, in 2006, there w ere only 54 Di,strict Court 

judges com pared w ith approxim ately 30,000 m agistrates in E ngland and W ales (C avadino and 

D ignan 2007).

It has been suggested that there is a strong orientation tow ards prison am ongst Irish judges 

(K ilcom m ins et al 2004) and that im prisonm ent is used excessively in Ireland (M cCullagh 1996; 

O ’M ahony 2000; Bacik 2002). Som e com m entators have suggested that punitive sentencing 

practices m ay have contributed to increases in the prison population in Ireland (M cCullagh 1996; 

O ’M ahony 1993; K ilcom m ins et al 2004). It has also been suggested that inconsistency in 

sentencing is w idespread in Ireland (Law  Reform  C om m ission 1993; H am ilton 2005). This study 

aim s to explore the nature o f sentencing in Ireland w ith a view  to increasing our know ledge and 

understanding o f how judges in Ireland sentence and to shed som e light on these claims.

Previous Research

In contrast to the general lack o f sentencing research in Ireland, sentencing has generated 

considerable research interest in other jurisd ictions. A  key concern for researchers in other 

ju risd ictions has been to  understand the nature o f judicial sentencing and in particular to investigate 
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C h a p te r  O ne

and  explain the existence o f inconsistency in sentencing. Research findings show that 

inconsistency in sentencing exists in many jurisd ictions and that this is the case even when 

im portant legal factors such as crim e seriousness and prior convictions rem ain constant (H ood 

1962; Tarling 1979; H ogarth 1971; A ustin and W illiam s 1977). Studies that have attem pted to 

explain the reasons for inconsistency in sentencing have h ighlighted the role played by judicial 

variability  (H ogarth 1971; A ustin and W illiam s 1977; A shw orth et al 1984; Palys and Divorski 

1986; Parker et al 1989).

Judicial Variability

Studies that have exam ined how differences betw een judges contribute to disparities in sentencing 

have show n that im prisonm ent rates vary betw een different courts and that there is considerable 

variation in how different judges use the various non-custodial sanctions available to them  (Hood 

1972; A ustin and W illiam s 1977; Palys and D ivorski; Parker et al 1989). D ifferences in the 

prevailing  ‘sentencing culture’ betw een different courts have been identified as a key explanatory 

factor in term s o f understanding sentencing disparities (H ood 1962, 1972; T arling 1979; Parker et 

al 1989). In E ngland and W ales, researchers have explained the persistence o f disparities in the 

M agistra tes’ C ourt by reference to  the fact that m agistrates share a strong w orking ideology which 

prioritises the uniqueness o f  the each case over the need for consistency in sentencing and the fact 

that d ifferent each court develops its own local sentencing culture (H ood 1962, 1972; T arling  et al 

1985; Parker et al 1989).

In relation to how  judges actually sentencing in individual cases, research suggest that form al legal 

rules are  not the m ost im portant factors influencing judicial behaviour (Parker et al 1989; M illie et 

al 2007). Instead, a ju d g e ’s own com m on sense, moral judgem ents and legal experience, which 

may include the influences of o ther judges w here judges sit together, are considerably m ore 

influential (H ood 1962, 1972; Parker et al 1989; M illie et al 2007). H ow ever, sentencing disparities 

have been found to be associated w ith d ifferences in jud icial views regarding the circum stances in 

w hich various sanctions should be used (A shw orth et al 1984; Hood 1962, 1972; Parker et al 1989) 

and the efficacy o f different sanctions (H ogarth 1971, A shw orth ct al 1984). Perhaps som ew hat 

counter-intuitively, preference for particular sentencing aim s does not necessarily  explain 

sentencing variation mainly because there is no connection betw een particular aim s and particular 

sanctions (H ogarth 1971; A shw orth et al 1984; Parker et al).

In h is classic study on sentencing, H ogarth (1971) found that differences in jud icial attitudes to

crim e and punishm ent w ere responsible for a substantial degree o f  variation in sentencing,

H ogarth’s (1971) study show ed that jud icial attitudes directly effect how  judges sentence by

conditioning their interpretation o f  case facts and their preference for certain sentences. Judges tend 
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Chapter One

to  select and place greater w eight on inform ation that is consistent w ith their attitudes, the purposes 

that they wish to achieve and the sentences they have in m ind and habitually use. H ogarth ’s (1971) 

study show ed that judges have different view s regarding the relative w eight o f aggravating and 

m itigating factors and o ther studies have shown that their interpretation o f the ‘facts o f the case’ 

often depends on their assessm ent o f the defendant’s attitude, character and dem eanour in court 

(A shw orth et al 1984; H edderm an 1990; H edderm an and G elsthorpe 1997).

Com parative Studies

M ost research on sentencing has focused on discovering  and explaining sentencing disparities 

w ithin rather than betw een jurisd ictions. H ow ever, D avies et al (2004) com pared the decision 

m aking process o f judges in Finland and in England W ales. They found that w hile all judges 

rated the seriousness o f five d ifferent burglary cases very sim ilarly, there w ere significant 

differences in the severity o f sentences betw een jurisd ictions. These differences could be 

accounted for by differences in a num ber o f contextual factors betw een the tw o jurisdictions. 

These included differences in the sentencing system s, judicial cultures, crim inal ju stice  system s 

and socio-cultural and political contexts. D avies et a l’s (2004) findings regarding the role played 

by contextual factors in explaining differences betw een jud icial sentencing practices betw een 

ju risd ictions, have recently been confirm ed by M illie et al (2007).

Bias in Sentencing

C onsiderable research attention has also been focused on discovering w hether there is evidence of 

gender and econom ic bias in sentencing (Zatz 2000). In relation to gender, research has shown that 

som e w om en receive m ore lenient punishm ent than men because judges tend to perceive women as 

less culpable than men and are concerned about the practicalities o f im prisoning w om en w ith child 

dependents (D aly and B ordt 1995; S teffensm eier, K ram er and Streifel, 1993;Hedderm an and 

G elsthorpe 1997).

T he effects o f class have been m easured through the effects o f em ploym ent status and a num ber o f 

studies show  that som e unem ployed offenders are sentenced m ore severely than em ployed 

offenders both in term s o f type and quantity o f  sentence (C row  and S im on l987 ; M oxon 1988; 

Bacik et al 1998).

A lthough research on sentencing has been carried out extensively in other ju risd ictions there is an 

enorm ous gap in our know ledge o f how  judges sentence in Ireland. A lm ost all o f the key research 

questions discussed above have not been addressed in an Irish context. H ow ever, as discussed
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earlier, a num ber o f specific claim s have been m ade about sentencing in Ireland. T his thesis aim s to 

explore the nature o f sentencing in Ireland in the context o f these specific claims.

The Research Problem; The Research Aims, Objectives and Questions

W hile the overall aim of this thesis is to explore the nature of sentencing in Ireland, this thesis 

focuses on sentencing in the D istrict and C ircuit Courts in Ireland, and is guided by four main 

objectives:

1. T o explore the view s o f D istrict and C ircuit C ourt judges on crim e, sentencing, 

punishm ent and the role o f the courts in com bating crim e;

2. T o explore the degree o f consistency in sentencing betw een individual judges in the 

D istrict and C ircuit C ourts;

3. T o  explore the reasons for inconsistency, if  any, in the sentencing practices o f D istrict 

and C ircuit C ourt judges;

4. T o  explore the degree o f  punitiveness, if  any, in the sentencing practices o f D istrict and 

C ircuit C ourt judges.

Each research objective can be further represented by a num ber o f specific research questions 

that w ill be outlined, discussed and justified  in Chapters 2 and 3.

Research Boundaries

T his thesis is lim ited to  exploring the nature o f sentencing in the D istrict and C ircuit Courts in 

Ireland betw een N ovem ber 2005 and June 2006. A s an exploratory study, this thesis does not aim 

to test a particular hypothesis but w ill instead be guided by the research objectives outlined above 

and further developed in C hapters 2, 3 and 4. Even though this thesis aim s to  explore jud icial views 

on crim e, punishm ent and sentencing, no attem pt will be made to investigate correlations between 

the view s o f individual judges and their individual sentencing practices. T his study does not aim  to 

test w hich factors best predict sentence outcom e or to test which factors co-vary w ith sentence 

severity. S im ilarly, although there is som e evidence to suggest that an elem ent o f bias in sentencing 

on the grounds o f  gender and em ploym ent status, this thesis does not aim  to explore these factors in 

any depth.

Justiflcation for Research

R esearch on the nature o f  sentencing in Ireland is im portant and can be justified  on several 

grounds.
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Sentencing in Ireland is carried out by a relatively small number of judges who exercise enormous 

power and make highly consequential decisions. Their sentencing discretion has remained largely 

untouched since the foundation of the state and is one of the broadest of all the common law 

jurisdictions (O ’Malley 2000). However, our understanding of how judges sentence in Ireland has 

been hindered by the lack of basic statistical information on sentencing patterns and by the lack of 

sentencing research (Rottman 1984;Committee of Inquiry into the Penal System 1985; O’Mahony 

1993, 2000; The Law Reform Commission, 1993, 1996; Bacik et al 1998; Bacik 2002; O ’Donnell 

1997, 1998, 1999; O ’Donnell and O’ Sullivan 2001, 2003). One of the fundamental principles of 

justice, that ‘justice must not only be done but must be seen to be done’, is undermined by the 

opacity of the current sentencing system. How judges exercise their discretion should be subject to 

review and debate within a healthy democracy. This exploratory thesis will increase our knowledge 

and understanding of the nature of sentencing in Ireland and will contribute to an atmosphere of 

debate and review.

Criminological research in Ireland has been seriously inhibited by the lack of ba.sic statistical 

information on the criminal justice system. Data that is available on crime, sentencing and 

punishment in Ireland is not directly comparable (Rottman, 1984;0’Mahony, 1993, 2000; 

O ’Donnell 1997; O’Donnell and O ’Sullivan, 2001). Fluctuations in the prison population and 

changes in sentencing trends have occurred, and yet our ability to evaluate these changes has been 

undermined by this data deficit. Research on the sentencing practices of the judiciary is necessary 

to enhance our understanding of how the criminal justice system works.

As mentioned earlier, judicial sentencing practices have been criticised for being inconsistent, 

overly punitive and unnecessarily lenient. These criticisms contribute to a lack of confidence in the 

judicial sentencing practices and in the criminal justice system as a whole. However, no scientific 

study has shown authoritatively that sentencing disparities exist in Ireland or that the Irish judges 

are overly punitive or overly lenient. Furthermore, while it has been claimed that Irish judges use 

imprisonment more frequently than judges in other countries, comparative studies of sentencing 

remain relatively rare and have never been attempted in Ireland. This thesis explores these issues 

for the first time in Ireland.

In its Report on Sentencing, the Law Reform Commission emphasised the importance of providing 

qualitative as well as quantitative information on sentencing because some ‘judges [who] might 

want to know why a particular sentence rather than some other was chosen as a sanction for a 

specific crime’ (Law Reform Commission 1996: 35). As will be discussed later in Chapter 4, two 

research methods, semi-structured interviews and sentencing vignettes, were specifically chosen to 

allow the maximum degree of exploration and to provide rich and detailed qualitative accounts o f 
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sentencing in Ireland. A lthough sem i-structured interview s have already been used to study 

sentencing in Ireland (V aughan, 2001), to date no Irish study has used sentencing vignettes. 

Furtherm ore, w hile sentencing vignettes have been used w idely to study sentencing in other 

ju risd ictions (A ustin and W illiam s 1977; Palys and D ivorski 1986; D avies et al 2004), m ost studies 

have relied upon quantitative rather than qualitative analysis.

T he findings o f this thesis w ill potentially have a num ber o f useful applications. F irstly, as 

m entioned previously, little is know n about how  Irish judges sentence, the types o f factors they 

deem  im portant in sentencing, how they use the various sanctions or the sentencing aim s that they 

prioritise. T h is thesis w ill provide an insight into these basic but nonetheless im portant questions 

and will therefore enhance our understanding o f sentencing in Ireland. Secondly, the findings o f 

this thesis w ill be useful in term s o f  proving much needed feedback to  judges about how they 

sentence. Thirdly, by providing inform ation on and analysis o f how  sentencing is currently 

practiced, this thesis w ill inform  debate on how  sentencing should be practiced and also inform  

future policy decisions. Lastly, the findings from this thesis will encourage future research and 

assist with theory building on the nature o f sentencing practices in Ireland.

Methodology

As m entioned above, w hile very little research on sentencing has been carried out in Ireland, the 

international literature is quite substantial. R esearchers in other jurisd ictions have em ployed a 

d iverse range o f research m ethodologies and research m ethods to study sentencing. 

N otw ithstanding this diversity tw o general types o f m ethodological approach are dom inant: 

quantitative studies based upon positivist assum ptions about the objective nature o f social reality 

and qualitative studies prem ised upon interpretive assum ptions that stress the plurality  o f truths o r 

social realities. This study adopts a qualitative m ethodological approach and w hile the 

m ethodology and specific research m ethods chosen will be fully discussed and justified  in C hapters 

4 , a b rief overview  will be provided here.

In total three different research instrum ents w ill be used in this thesis. O ne sem i-structured 

interview  schedule was developed to  collect inform ation on the view s o f both D istrict and C ircuit 

C ourt judges. H ow ever, in this thesis tw o different sets o f  sentencing vignettes w ill be used to  

explore the sentencing in the D istrict and C ircuit Courts respectively. The sentencing vignettes that 

w ill be used to explore sentencing in the C ircuit C ourt are based on those used in a previous study 

(D avies et al 2004) and were chosen because they will allow  a com parison betw een the sentencing 

practices o f  Irish judges and those o f judges in England and W ales, and in Finland. T he vignettes 

used to explore sentencing in the D istrict C ourt how ever were specifically designed for th is study.
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A lthough tw o different sets o f  sentencing vignettes w ill be used, one vignette case will be com m on 

to both sets to  allow  a com parison of how D istrict and C ircuit C ourt judges sentence the sam e case.

Outline of Thesis

C hapter 2 o f this thesis introduces the specific em pirical context w ithin w hich th is study takes 

place. It begins by highlighting the lack o f inform ation currently available on sentencing practices 

in Ireland and provides a b rie f overview  o f the main crim inal courts in Ireland. T his chapter then 

describes and critically  evaluates the Irish sentencing system , highlights the various claim s that 

have been made about sentencing in Ireland and critically  exam ines these claim s in the light o f 

recent trends in crim e, punishm ent and sentencing in Ireland. The last section of th is chapter 

exam ines the relative w orkload and the contribution to the prison population o f the various crim inal 

courts in Ireland. This chapter concludes by highlighting the key questions that rem ain 

unansw ered about sentencing in Ireland.

C hapter 3 exam ines the international literature on sentencing research. In particular, it describes 

and critically  evaluates how  previous researchers have exam ined sentencing from  a num ber of 

perspectives in o ther jurisd ictions. However, it focu-ses on the key questions investigated by 

previous researchers that are o f  relevance to this thesis. C hapter 2 critically exam ines a num ber of 

the m ost com m on m ethodological and theoretical perspectives adopted by prev ious studies on 

sentencing. From  th is analysis, and that contained in C hapter 2, a num ber o f research questions 

em erge which are considered appropriate for an exploratory study o f the nature o f  sentencing in 

Ireland. C hapter 3 concludes by draw ing together the key lessons learned by previous researchers 

and considering their im plications for this thesis.

C hapter 4 de.scribes and justifies the research m ethodology and m ethods chosen fo r this thesis. It 

begins by justify ing  the choice o f research m ethodology. It then describes, justifies and outlines the 

lim itations of the tw o research m ethods chosen, sem i-structured interview s and sentencing 

vignettes. C hapter 4 describes and justifies the design of the specific research instrum ents used. It 

also describes and justifies the choice o f research participants and the sam pling procedure adopted 

used are then exam ined. T he last part o f chapter 4 outlines the data collection and analysis.

C hapters 5, 6 and 7 present the findings o f this thesis in relation to the D istrict C ourt, C hapter 5 

presents the findings o f the sem i-structured interview s w ith D istrict C ourt judges and is concerned 

w ith view s o f D istrict C ourt judges on crim e, sentencing, punishm ent and the role o f the courts. 

C hapter 6 presents the findings from the four sentencing vignettes that D istrict C ourt judges were 

asked to sentence and is concerned with the sentencing decisions o f D istrict C ourt judges. C hapter 

7 focuses on the view s of D istrict C ourt judges regarding the nature and suitability o f  the five
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penalties that they used m ost frequently during the sentencing vignettes including: com pensation; 

fines; com m unity service; suspended sentence; and prison sentence.

C hapters 8 and 9 present the findings o f this thesis in relation to C ircuit C ourt. C hapter 8 presents 

the findings from  the sem i-structured interview s with C ircuit C ourt judges and is conccm ed with 

the view s of C ircuit C ourt judges on crim e, sentencing, punishm ent and the role o f the courts in 

com bating crime. C hapter 9 presents the findings from the five sentencing vignettes that C ircuit 

C ourt judges were asked to sentence and is concerned with the sentencing decisions o f Circuit 

C ourt judges.

C hapter 10 discusses the im plications o f the findings outlined in C hapters 5, 6, 7, 8 and 9 within 

the context o f this and previous research. T he findings for each objective arc sum m arised and 

com pared with those from previous studies. C hapter 10 then explores the im plications o f the 

research for enhancing our understanding o f  the research problem .

Conclusion

This chapter laid the foundations for this thesis. It provided a brief introduction to the em pirical 

context o f the .study as well as a b rief overview  o f the previous literature on sentencing research. 

This chapter stated the aim s and objectives o f  this thesis and outlined the boundaries o f the research 

boundaries. T he justifications for the research were outlined and the m ethodology was briefly 

described. Having laid the foundations, this thesis now proceeds to a detailed  description o f the 

research, beginning w ith chapter 2, which introduces the specific research context.
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CHAPTER TWO: SENTENCING IN IRELAND  

Introduction

C hapter 1 laid the foundations for this thesis. This chapter is concerned w ith the specific em pirical 

context w ithin w hich th is study takes place. It begins by h ighlighting  the lack o f inform ation 

currently  available on sentencing practices in Ireland. It then introduces the m ain crim inal courts in 

Ireland and briefly  describes their crim inal and sentencing jurisd iction . This chapter then describes 

and critically evaluates the Irish sentencing system  by exam ining the breadth o f discretion and 

degree o f guidance available to judges at each stage o f  the sentencing decision. T his chapter then 

focuses on the various claim s that have been m ade about sentencing in Ireland, in particular the 

claim  that Irish sentencing practices are relatively punitive. These claim s are critically  exam ined in 

the light o f recent trends in crim e, punishm ent and sentencing in Ireland. T he last section o f  this 

chapter exam ines the relative w orkload and the contribution to the prison population o f the various 

crim inal courts in Ireland. T his chapter concludes by h ighlighting the key questions that rem ain 

unansw ered about sentencing in Ireland.

Sentencing in Ireland

O ver the la.st four and a ha lf decades the crim inal ju stice  system  in Ireland has changed 

unrecognisably. Until relatively recently, crim inological enquiry in Ireland was virtually non

existent and so many o f the changes which occurred over much o f  this period w ere not exam ined in 

any detail. In the early 1980s, a num ber o f com prehensive reports w ere carried  ou t on the crim inal 

ju stice  sy.stem and sincc then, crim inological research in Ireland has grow n, albeit rather slowly at 

first. D espite this grow th, it is fair to say, that in term s o f  our know ledge o f the different aspects o f 

crim e, sentencing and punishm ent in Ireland and especially  o f the relationship  betw een them , we 

are still m ore in the dark than we are enlightened.

T he fact that there are gaps in our know ledge o f how  the crim inal ju s tice  system  w orks, and o f  how 

it has changed, is due not only to the relatively late developm ent o f  crim inological enquiry in 

Ireland but is also a result o f  the lack o f  reliable statistical inform ation on how the various parts o f 

the crim inal ju stice  system  operate. Perhaps equally as problem atic is the fact that the inform ation 

w e have on crime, sentencing and punishm ent is not directly  com parable (Rottm an 

1 9 8 4 ;0 ’M ahony 1993, 2000; O ’Donnell 1997; O ’D onnell and O ’Sullivan 2003). The lack o f 

coherent, m eaningful and interrelated statistical inform ation on the crim inal justice  system 

represents a serious obstacle to the sophisticated analysis o f the relationships betw een crim e, 

sentencing and punishm ent in Ireland.

10



Chapter Two

These problem s have contributed to a situation where research that is com m onplace in other 

jurisd ictions, is largely absent here. This is a particularly relevant observation in relation to 

sentencing in Ireland. T he lack o f detailed statistical inform ation on the sentencing practices o f the 

Irish judiciary  has long been the subject o f much com m ent by alm ost all researchers w ho have 

engaged in an attem pt to understand the practical operation o f the Irish crim inal justice system.

S ince the early 1980’s, concerns about this ‘data defic it’ have been aired on m any occasions and by 

a num ber o f crim inologists and o ther com m entators (R ottm an 1984; C om m ittee o f Inquiry Into The 

Penal System  1984; O ’M ahony 1993, 2000; T he Law Reform  C om m ission, 1993, 1996; Bacik et al 

1998; Bacik 2002; O ’D onnell 1997, 1998, 1999; O ’D onnell and O ’ Sullivan 2001, 2003). For 

exam ple, w hile in most o ther jurisd ictions it is possible to evaluate and analyse the frequency with 

w hich the courts use the various sanctions at their disposal, this sim ply is not possible in Ireland.

The data deficit has placed a significant lim itation on the ability o f  researchers to  com e to an 

understanding o f the overall nature and im pact o f judicial sentencing practices in Ireland (Bacik 

2002). It has also inhibited inform ed analysis and debate on the use o f im prisonm ent and other 

sanctions in Ireland. A nother consequence o f the data deficit is that sentencing in Ireland has 

attracted relatively little research interest. In Ireland we have practically no inform ation on the 

reality o f how judges .sentence (Bacik 2002).

The Irish Sentencing System

T he defining characteristic o f the Irish sentencing system  is the relatively broad sentencing 

discretion conferred on judges at all levels o f  the system . Indeed, the leading com m entator on Irish 

sentencing law and policy has described the Irish sentencing system  as one o f  the m ost 

unstructured system s in the com m on-law  w orld (O ’M alley 2000:8). T he fact that Irish judges 

exercise a relatively broad and unstructured  discretion can be explained by a num ber o f factors. 

Firstly, the failure o f  the Irish legislature to develop a coherent sentencing policy m eans that Irish 

judges are free to  choose the sentencing aim they wish to pursue in individual cases. Secondly, 

although the legislature and the superior courts provide general sentencing guidance, the generality 

o f  this guidance m eans that judges are relatively free to choose the type o f  penalty to  im pose in 

individual cases. Thirdly, w hile sentencing system s in many jurisd ictions experienced reform s 

aim ed at restricting jud icial discretion from the 1980s onw ards, the Irish sentencing system  has 

rem ained untouched by these trends. In order to  explore the breadth o f judicial sentencing, the 

im pact o f these factors on each stage o f the sentencing decision will be exam ined. H ow ever, it is 

firstly necessary give a b rie f description of the jurisd iction  o f the crim inal courts and o f the various 

stages o f the sentencing decision.
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Jurisdiction of the Criminal Courts

Tw o aspects o f the jurisdiction o f the crim inal courts will be described briefly: the types of 

offences that they may hear and their sentencing pow ers. Before exam ining these aspects it is 

necessary to briefly  outline the main types o f crim inal offences in Ireland.

Crim inal Offences

C rim inal offences are classified in a num ber o f d ifferent ways in Ireland. By far the m ost im portant 

is the constitutional classification of offcnces into m inor and non-m inor. A rticle 38 of the Irish 

C onstitution provides that w hile m inor offences m ay be tried sum m arily, a judge and ju ry  m ust try 

non-m inor offences. As a result o f the constitutional distinction betw een m inor and non-m inor 

offences, legislation defines offences predom inantly in term s o f m ode of trial: sum m ary offences 

and indictable offences.

Sum m ary offences arc m inor offcnces, they are exclusively statutory in origin and m ust be tried 

sum m arily by a judge sitting alone. Indictable offences are non-m inor offences and if charged with 

an indictable offence, a person has a constitutional right to  a trial by judge and ju ry . H owever, there 

arc three types o f indictable offences: those that m ust be tried on indictm ent; those that may be 

tried sum m arily; and hybrid offences which may be tried either sum m arily or on indictm ent 

depending on the seriousness o f  the offence. As we shall see later, the vast m ajority o f indictable 

offences are in practice tried sum m arily.

Crim inal Courts

W hile there are six courts that are relevant when discussing sentencing in Ireland they tend to  play 

d ifferent roles in relation to the sentencing o f offenders. Four courts are em pow ered to  deal w ith 

crim inal cases in the first instance. These are, beginning w ith the low est, the D istrict Court, C ircuit 

C ourt, Central Crim inal C ourt and the Special C rim inal Court.

D istrict Court

The D istrict C ourt is a court o f sum m ary jurisd iction  and deals with all sum m ary offences. 

H ow ever, the D istrict C ourt is also em pow ered to deal with indictable offences provided that 

certain conditions are fulfilled: the court m ust be satisfied that the offence is m inor in nature; the 

D irector o f Public Prosecutions must consent to the sum m ary trial o f the offence; and the defendant 

m ust w aive h is or her constitutional right to  a trial by judge and ju ry . The D istrict C ourt may also
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deal w ith an indictable offence w here the defendant pleads guilty provided that it is satisfied that 

the offcnce is m inor in nature. The sentencing jurisd iction  o f the D istrict C ourt is lim ited; in most 

cases, the m axim um  prison sentence that it m ay im pose is 12-m onths (O ’M alley 2000; Walsh 

2002). H ow ever, in certain circum stances, the D istrict C ourt may im pose consecutive sentences but 

the aggregate sentence im posed m ust not exceed 2-years im prisonm ent.

In recent years, the D istrict C ourt has operated a novel sentencing jurisd iction  in the form of the 

D rug C ourt (W alsh 2002). T he D rug C ourt w as established on a pilot basis in February 2001 in 

D ublin ’s N orth Inner City (Connolly 2006). A lthough the international literature on the 

effectiveness o f  drug courts suggests that it is too early  to provide a defin ite  evaluation o f  their 

effectiveness (Indem aur and R oberts 2003-2004), in Ireland the pilot D rug C ourt received a 

positive evaluation (Farrell G rant Sparks C onsulting and Farrell 2002) and in 2006 it was 

announced that the D rug C ourt w ould be expanded city w ide, established on a perm anent basis and 

w ould be re-nam ed the D rug T reatm ent C ourt (C ourts Service 2007). H ow ever, to  date there 

rem ains only one dedicated D rug T reatm ent Court.

T he D rug T reatm ent Court (D TC) was initially  conceived in response to the large num ber of 

offenders w ith drug addictions appearing before the courts in the 1990s (Farrell G rant Sparks 

C onsulting and Farrell 2002). T he aim o f  the D CT is to “provide a w orkable alternative to  custodial 

sentences for certain categories o f drug offenders, w ith the main goals being to reduce the crim inal 

o ffending o f the participants along w ith reducing their addiction or drug dependency” (C ourts 

Service 2004:50). However, its jurisd iction  is confined to dealing w ith offenders over 17 years o f  

age, who have pleaded guilty to or have been convicted o f certain non-violent offences, w hich w ere 

com m itted in order to  feed their habit (C onnolly 2006). Participants m ust com ply with a three-stage 

treatm ent program m e and if  they graduate from this program m e they will not face a penalty 

(Farrell G rant Sparks C onsulting and Farrell 2002). H ow ever, if  they do not com ply with the 

program m e the D TC  m ay return them for sentencing to  the original court from w hich they were 

referred.

Circuit, Central and Special Crim inal Courts

T hree crim inal courts - th e  C ircuit C rim inal C ourt, Central Crim inal C ourt and Special Crim inal 

C ourt- are em pow ered to deal w ith offences on indictm ent. T he C ircuit and the C entral C rim inal 

C ourt both have the sam e crim inal jurisd iction  w ith the exception that the C ircuit Crim inal C ourt 

m ay not deal w ith certain offences including m urder, aggravated sexual assault and rape. The 

C ircuit C ourt also  hears appeals from the D istrict Court. The Special Crim inal C ourt deals with 

certain scheduled offences under the O ffences A gainst the State A ct, 1939. In exceptional 

circum stances it m ay deal w ith o ther offences, but only if  the D irector o f  Public Prosecutions issues
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a certificate to the effect that the ordinary courts are inadequate to secure the effective 

administration of justice and the preservation of public peace and order. The sentencing jurisdiction 

of these courts is not limited in the same way as the District Court (O’Malley 2000; Walsh 2002). 

When sentencing, these courts are only limited by the statutory maximum or statutory minimum 

sentences that apply to particular offences. All four courts must comply with certain general 

statutory principles and with the principle of proportionality.

Court o f  Criminal Appeal and Supreme Court

In Ireland, the Supreme Court and the Court of Criminal Appeal are known as the superior courts. 

The Court of Criminal Appeal hears appeals from the Circuit Criminal and Central Criminal Courts 

and from the Special Criminal Courts. However, a right of appeal exists from the Court of Criminal 

Appeal to the Supreme Court if the issue involves a point of law of exceptional public importance.

The Sentencing Decision

Although it is not known with any certainty exactly how Irish judges sentence, it has been 

suggested that there are at least three stages in the sentencing decision: firstly, judges must 

determine the facts upon which they will base their sentencing decision; secondly, judges must 

choose the appropriate penalty; and thirdly, judges must consider whether there are any mitigating 

factors which will lead to a reduction of the appropriate sentence (Thomas 1979; Law Reform 

Commission 1993). Irish judges do not have any discretion regarding the first stage of the 

sentencing decision. When determining the facts upon which they will sentence, judges are bound 

by a considerable number of well-defined principles derived from the maxim nulla poena sine leg, 

that is, no person may be punished for an offence for which they have not been charged and found 

guilty (Law Reform Commission 1993; for a detailed discussion of these principles as they apply in 

Irish law see O ’Malley 2000, 2006).

The second stage of the sentencing decision involves choosing the appropriate penalty having 

regard to the circumstances of the offence and the circumstances of the offender. The choice of the 

appropriate penalty involves two decisions: firstly, the judges must decide the general approach to 

adopt having regard to the circumstances of the offence and the offender; secondly, the judge must 

then choose the sentence to impose by reference to the general approach they have decided to 

adopt. As we shall see Irish judges have considerable discretion both in relation to the choice of 

general approach to adopt and in terms of the choice of the appropriate penalty.

At the third stage of the sentencing decision judges must consider whether there are any mitigating 

factors that might lead to a reduction in the appropriate sentence. Mitigating factors in this context
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refer to those factors that mitigate sentence rather than those that mitigate the seriousness of the 

offences. As we shall see, although there is no exhaustive list of mitigating factors, judges do have 

an obligation to give credit for mitigating factors, by reducing the sentence that would otherwise 

have been appropriate. Therefore, while judges do exercise some discretion regarding the type of 

factors that might be considered as mitigating factors and regarding the weight to attach to these 

factors in terms of the level of reduction they necessitate, they may not ignore their existence.

Contrary to this rather structured approach to the sentencing decision, it has been suggested that 

Irish judges engage in the ‘instinctive synthesis’ when sentencing (Law Reform Commission 1993; 

O ’Malley 2000; Bacik 2002). According to this approach, a judge considers all the relevant factors 

together and then makes a decision about the appropriate sentence without indicating the precise 

weight being attributed to individual factors or groups of factors (O’Malley 2000). However, recent 

judgements of the Irish Court of Criminal Appeal indicate a preference for a two-tiered approach 

whereby the judge must firstly decide the appropriate sentence having regard to the gravity of the 

offence and then consider mitigating factors that may reduce that sentence (O’Malley 2006). 

Whether Irish judges adopt the ‘instinctual synthesis’ approach or the two-tiered approach in 

practice is a question that has yet to be answered. Regardless o f which approach they adopt in 

practice, as we shall see later in this chapter, the sentence imposed in any case must be consistent 

with the principle of proportionality (O’Malley 2000,2006).

In order to evaluate the breadth of discretion conferred on Irish judges as well as sources of 

guidance currently available to them, it is necessary to examine the second and third stages of the 

sentencing decision. These stages correspond to the two-tiered approach recently endorsed by the 

Court of Criminal Appeal.

The Appropriate Sentence: Choice of Sentencing Aim

As previously outlined, before deciding the appropriate sentence to impose, judges must firstly 

decide the general approach they will adopt towards the case in hand. Essentially this means that 

judges must choose the sentencing aim they wish to pursue having regard to the circumstances of 

the offence and the personal circumstances of the offender. However, in Ireland there is currently 

no single sentencing aim that judges must adopt. On the contrary, when sentencing individual 

judges may choose to adopt one o f three different sentencing aims including: retribution, 

rehabilitation, and deterrence. This was clearly outlined by Gannon J in The State (Stanbridge) v 

Mahon [1979j I.R. 214:
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“T he first consideration  in determ in ing  sentence is the public in terest, w hich  is served  not m erely  by 

pun ish ing  the o ffender and show ing  a deterren t to o thers but also by a ffo rd ing  a co m p ellin g  inducem ent and 

an o p portun ity  to the o ffender to refo rm  (at 216)” .

In The People (Attorney General) v O ’Driscoll [1972] 1 Frewen 351, Walsh J in the Supreme 

Court, placed great emphasis on and seemed to favour rehabilitation as the main objective of 

sentencing:

“T he ob jects o f passing  sentence are no t m erely  to  deter the particu lar crim inal from  com m itting  a crim e 

again but to  induce him  insofar as possib le  to  turn  from  a crim inal to an honest life and  indeed  the public 

in terest w ould  be best served  if  the crim inal cou ld  be induced  to take the  latter course (at 359)” .

Notwithstanding this, the courts have on a number of occasions also expressed support for 

deterrence and retribution. Furthermore, in The People (Attorney General) v Poyning [1972] l.R. 

402, Walsh J in the Court of Criminal Appeal, clearly declared that the appropriate sentencing 

objective depends upon the circumstances of the case in question:

“W hen  tw o persons are conv ic ted  to g e th er o f  a crim e or a se ries o f  crim es in w hich they  have been ac ting  in 

concert, it m ay be (and very often is) right to  d isc rim inate  betw een the tw o  and to be len ien t to the one and 

not to the other. T he background , an teceden ts and ch a rac te r o f  the one and his w hole bearing  in court m ay 

ind icate  a chance o f  reform  if  len iency is ex tended ; w hereas it m ay seem  that only  a severe  .sentence is likely 

to serve the public in terest in the ca.se o f  the other, having  regard both  to the de te rrin g  effec t and the 

inducem ent to turn from  a crim inal life to  an honest life (at 40 8 )” .

It is therefore clear from case law that judges, when considering what sentencing approach to 

adopt, may choose from rehabilitation, deterrence or retribution. Furthermore, in deciding between 

these approaches, they may have regard to, inter alia, the offender’s background, antecedents and 

character.

Once a judge has chosen the aim he wishes to pursue he may then follow the principles of that 

approach when choosing the appropriate penalty (Law Reform Commission 1993). However, it is 

well recognised that the adoption of different sentencing aims can lead to significant differences in 

the type of penalty imposed. For example, if two judges were to sentence the same case involving a 

drug addict convicted of drug dealing, one judge might impose a prison sentence in order to deter 

the offender whilst another might impose a suspended prison sentence in an attempt to affect his 

rehabilitation. Despite the fact that the choice of different sentencing aims may lead to considerable 

inconsistency in the type of sentence impo.sed, as long as both judges can justify their decisions this 

does not necessarily amount to disparity.
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W hile it is clear that judges may choose to adopt any one o f the three sentencing aim s noted above, 

the basis upon w hich they m ake this decision is less clear. A t present, there are no specific 

legislative or jud ic ia l principles available to judges that m ight guide how  they exercise this 

discretion. D ue to the fact that the aim s o f  sentencing are interchangeable and that there are no 

guidelines governing the choice o f aim s in particular cases, the Law Reform  C om m ission (1993) 

described sentencing policy in Ireland as incoherent. It concluded that this lack o f coherency was 

likely to lead to  inconsistency as opposed to disparity in Irish sentencing practices:

“ S ince  one considera tion  m ay lead  to  a .sentence d ram atica lly  d ifferen t to that w hich  an o th e r m ay lead  to, like 

cases m ay be  trea ted  d ifferen tly , and ju stifiab ly  so, but there  is no th ing  to  d e term ine  w hich  considera tion  is 

the correct one and w hich  one should  prevail. T he en d  result is  inconsistency  in the w ay in w hich  the 

crim ina l ju s tice  system  deals w ith o ffenders , exh ib itin g  w hat m ay  be perceived  as d isparity , and underm in ing  

confidence  in the crim ina l ju s tic e  system  (Law  R eform  C om m ission  1993: 61)” .

A s we shall see later, claim s about inconsistency in Irish sentencing practices have been made 

frequently by a num ber o f different researchers and com m entators. H ow ever, to date no study has 

authoritatively exam ined the question o f inconsistency in Irish sentencing practices.

The Appropriate Sentence: Choice of Penalty

H aving chosen the appropriate approach or sentencing aim to adopt, judges m ust then choose the 

appropriate penalty to im pose. Both the superior courts and the legislature provide .some guidance 

to  Irish judges regarding how they should m ake this decision. N evertheless, the guidance that is 

available is so general in nature that in practice, judges exercise enorm ous discretion when 

choosing the appropriate penalty.

Guidance from  the Superior Courts

T he superior courts, which include the Suprem e C ourt and the C ourt o f C rim inal A ppeal, have 

developed a num ber o f im portant principles governing how  judges should exercise their discretion 

when sentencing. By far the m ost im portant sentencing principle developed by Irish courts to  date 

is the principle o f  proportionality (O ’M alley 2000, 2006).

The Principle o f  Proportionality

In Ireland, the principle o f proportionality is thought to  have constitutional status and as we shall 

see later, is the yardstick by w hich superior courts review sentences handed dow n by the crim inal 

courts. D espite the im portance o f  the principle o f  proportionality  in Irish sentencing law, the first
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authoritative statem ents o f the principle only em erged relatively recently  in case law. In People  

(DPP) V.  C (W) [1994] 1 ILRM  321, H ood  J in the Central C rim inal C ourt, having review ed 

previous cases that dealt w ith proportionality in sentencing, said:

“In m y v iew  the se lection  o f  the particu lar pun ishm ent to be im posed on an ind iv idual o ffen d e r is sub ject to 

the constitu tional p rincip le o f  p roportionality . B y th is I m ean that the im position  o f  a p a rticu lar sen tence m ust 

strike a balance betw een  the particu lar c ircum stances o f  the com m ission  o f  the re levan t offence and the 

relevan t c ircum stances o f  the person sen tenced  (at 324)” .

As the above quotation illustrates, the Irish courts interpret the principle o f proportionality  in 

sentencing as m eaning that the punishm ent im posed must be proportionate to the gravity o f the 

offence and  to the personal circum stances o f the offender. This interpretation o f proportionality 

was confirm ed by the Suprem e C ourt in People (DPP)  v. M. [1994] 3 l.R . 306. W hen delivering 

her judgem ent in the Suprem e C ourt, Denham  J referred to  the constitutional nature o f the principle 

o f proportionality and elaborated on its m eaning in the context o f  sentencing:

“S en tences should  be proportionate . Firstly , they  should  be p roportionate  to the crim e. T hu s, a grave offence 

is reflec ted  by a severe sen ten ce ...H o w ev er, sen tences m ust also  be p roportionate  to the personal 

c ircum stances o f  the appellan t. T he es.sence o f  the d isc re tionary  nature o f  .sentencing is that the personal 

s ituation  o f  the appellan t m ust be taken in to  considera tion  by the c o u r t...T h u s , having assessed  w hat is the 

appropriate  sen tence for a particu lar crim e it is the duty  o f  the court to  con sid er then  the particu lar 

c ircum stances o f  the conv icted  person. It is w ithin th is am bit that m itigating  facto rs fall to  be considered  (at 

317)”

W hile these authorities clearly outlined that a sentence must be proportionate to the crim e a nd  to 

the crim inal, it was not clear w hether judges should adopt a tw o-tiered o r an ‘instinctual synthesis’ 

approach when deciding the appropriate penalty (O ’M alley 2000, 2006). H ow ever, in recent ca.se 

law  the C ourt o f  Crim inal Appeal has shown a strong preference for the tw o-tiered  approach 

(O ’M alley 2006). In People (DPP) v. Kelly  [2005] 1 ILRM 19, H ardim an J explained that the 

proper approach involves tw o steps:

“ ...o n e  looks first at the range o f  penalties and locates w here on the range the particu la r case should  lie and 

one then  app lies the m itigating  fac to rs after hav ing  perform ed  that exercise (at 22)” .

A ccordingly when choosing the appropriate sentence, a judge m ust firstly decide the sentence that 

is proportionate to the gravity of the offence by assessing w hereabouts on the range o f penalties the 

particular case lies. W hen considering the gravity o f the offence, judges may have regard to  the 

harm  caused by the offence and the culpability o f the offender. Secondly, a judge m ust then decide 

w hether this sentence should be reduced having regard to m itigating factors arising from the
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offender’s personal circumstances. When considering the personal circumstances of the offender, 

judges may have regard to a range of different factors such as remorse, employment status and 

guilty plea (see O ’Malley 2006 for an indepth discussion of the types of mitigating factors 

currently recognised by the courts).

In an international context, the principle of proportionality is closely associated with the ‘just 

deserts’ approach to sentencing (Bottoms 1995; Ashworth 2005;Cavadino and Dignan 2007). 

When placed within a ‘just deserts’ context the principle of proportionality, in its purest form, 

requires that the severity of the sentence be proportionate to the gravity of the offence. Upward or 

downward departures from the proportionate sentence are not consistent with strict proportionality 

under ‘just deserts’ because it requires that the punishment must fit the crime regardless of any 

other considerations that might call for a more severe or a more lenient sentence. Strict adherence 

to the principle of proportionality therefore would not allow offenders to be punished more 

severely than the current offence warranted because of their previous convictions (Ashworth 2005; 

Cavadino and Dignan 2007) nor would it allow the personal circumstances of the offender to be 

taken into account in order to mitigate the severity o f the proportionate sentence (Bottoms 1995; 

Ashworth 2005).

However, few leading proponents of proportionality in sentencing adhere strictly to its original 

meaning and indeed, what counts as ‘just deserts’ varies from one jurisdiction to another (Bottoms 

1995). For example, von Hirsch (1986), a leading advocate of proportionality in sentencing, argues 

that previous convictions may legitimately be taken into account (although only to a limited extent) 

when sentencing the offender-a position that is at odds with a strict interpretation of the 

proportionality principle. Other adherents of proportionality have argued in favour of a reduction in 

the proportionate sentence on grounds that are ethically justified but fall outside traditional ‘just 

deserts’ considerations such as harm and culpability (Bottoms 1998).

In Ireland, the principle of proportionality in sentencing has been interpreted by the courts in a 

manner that differs from the strict interpretation discussed above. Again, the strict interpretation 

requires that the severity of the sentence be proportionate to gravity of the offence. In contrast, the 

Irish courts’ interpretation of the proportionality principle outlined in People (DPP) v. C (W) 

[1994] 1 ILRM 321 and People (DPP) v. M. [1994] 3 I.R. 306 requires that the severity of the 

sentence be proportionate both to the circumstances of the offence and  the personal circumstances 

of the offender. Accordingly, the principle of proportionality in sentencing, as it is applied in 

Ireland, specifically requires downward departures from the ‘proportionate’ sentence if this is 

appropriate having regard to the personal circumstances of the offender. On this basis, it has been 

suggested that in Ireland the principle of proportionality serves only to indicate the upper limit of 

punishment that may be imposed (O’Malley 2000, 2006). As well as specifically requiring
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downward departures from the proportionate sentence, where this is appropriate having regard to 

the personal circumstances of the offender, the Irish version of proportionality also departs from 

the strict version of the proportionality principle by its treatment of previous convictions.

Proportionality and Previous Convictions

As mentioned earlier, what counts as ‘just deserts’ varies considerably from one jurisdiction to 

another and one important reason for this is, according to Bottoms, the “continuing and unresolved 

debate as to what role previous convictions should play in desert theory (1995:22)”. In Ireland, the 

role played by previous convictions in the overall requirement of proportionality in sentencing has 

not yet been resolved. Currently, there are two conflicting versions of the role played by previous 

convictions in Irish sentencing law. However, as we shall see both fall foul of the strict version of 

proportionality.

According to O ’Malley (2000), the principle of proportionality as interpreted in Ireland .serves to 

indicate the upper limit, rather than determine the preci.se amount, of punishment that may be 

impo.sed by the courts. One consequence of this is that while judges may have regard to previous 

convictions when sentencing, they may not impose a sentence that is disproportionately severe in 

relation to the gravity of the actual offence committed. For example, if the offender’s previous 

convictions would warrant the imposition of a prison sentence but the gravity of the offence 

actually committed would not, the imposition of a prison sentence would be disproportionately 

severe and contrary to the principle of proportionality.

Furthermore, O ’Malley (2000) contends that the only method of incorporating the offender’s 

previous convictions into the sentence that would be consistent with proportionality as a limiting 

principle is the cumulative loss of mitigation approach. This approach provides that once the 

proportionate .sentence has been arrived at this sentence may be reduced to take into account the 

offender’s previous good character. The first time offender would receive the maximum reduction, 

however, the degree of mitigation would be reduced progressively depending on the number and 

nature of previous convictions. This approach means that the offender would never receive a 

sentence that was disproportionate to the gravity of the offence but due weight would be given to 

his previous convictions.

However, the Law Reform Commission (1996) in its Report on Sentencing recommended the 

adoption of a very different approach to proportionality and indeed to the treatment of previous 

convictions than that argued for by O ’Malley (2000). A majority of law reform commissioners 

recommended that the sentence to be imposed in any individual case should be determined by the
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principle of ‘just deserts’. In particular, they recommended that when choosing the proportionate 

sentence judges should treat previous convictions as factors aggravating the offender’s culpability 

and therefore the gravity of the offence. Furthermore, the Commission argued that this approach 

towards previous convictions, known as cumulative sentencing, was consistent with how judges 

actually sentence in practice and that it was in accordance with the approach taken by the Supreme 

Court in the D.P.P. v Tiernan [1988] IR 250.

Apart from the claim that it represented existing practice, the Law Reform Commission (1996) 

justified the adoption of cumulative sentencing because “the exposure on a previous occasion to the 

system of sanctions should have brought home to the offender dramatically and his or her criminal 

conduct was offensive to society”(1996: 3.19). However, it can be argued that punishing offenders 

more severely for continuing a course of criminal conduct in the face of repeated attempts by the 

State to correct it is premised upon the belief that persistent offenders are all “rational calculators 

who arc deliberately thumbing their noses at the state” (Ashworth 2005:193). Further, Ashworth 

(2005) points out that research on the profiles of the 100,000 most persistent offenders in England 

and Wales shows that their profile is inconsistent with the idea that they are perfectly rationale 

decision makers:

“ H a lf  are  u n d e r 21 and  nearly  th ree-quarters started o ffend ing  betw een  13 and  15. N early  tw o-th ird s are  hard 

d ru g  users . M ore than  a th ird  w ere in care as child ren . H a lf  have no qualifica tions and nearly  h a lf  have  been 

ex c lu d ed  from  school. T h ree-q u arte rs  have no w ork  and little or no  legal incom e (H om e O ffice  2001; 

A ppend ix  B. para. B7; c ited  by A shw orth  (2005))” .

Ashworth (2005:193) argues that punishing offenders for persistent offending in the face of 

attempts by the State to correct such behaviour amounts to punishing them for defiance o f the 

State. He argues that this is a type of authoritarianism that is inconsistent with democratic 

principles. Most importantly, increasing the severity of the sentence beyond that which is 

proportionate to the offence because of the offender’s previous convictions would in effect be 

punishing the offender for his previous bad character and for offences in relation to which he has 

already received punishment (O’Malley 2000; Ashworth 2005).

It would appear that the superior courts in Ireland have not yet made an authoritative decision on 

the exact role played by previous convictions. It may be the case, as the Law Reform Commission 

(1993, 1996) has suggested, that in practice judges currently embrace cumulative sentencing. If this 

were the case it would have important theoretical and practical implications. Firstly, in terms of 

theory, it would suggest that in Ireland, the principle of proportionality in sentencing does not 

operate as a limiting principle, at least in the manner suggested by O ’Malley (2000, 2006). This is 

because cumulative sentencing allows for upward departures from the proportionate sentence and
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therefore does nothing to  lim it the im position of disproportionate sentences. Secondly, the practical 

im plication o f cum ulative sentencing, if it were endorsed or found to be in operation in Irish courts, 

w ould be that persistent offenders w ho com m it relatively m inor offences w ould receive sentences 

that are disproportionately severe. Indeed, as we shall see later, Irish prison statistics show that 

im prisonm ent is frequently used for m inor offences. For now , it is im portant to  note that no 

research has ever addressed the issue of the role played by previous convictions in the .sentencing 

decision.

The lack o f clarity regarding the role played by previous convictions may have another im portant 

con.sequence. If  the leading com m entators on .sentencing law  disagree about w hether cum ulative 

sentencing or progressive loss o f  m itigation applies in Ireland, it is likely that sim ilar disagreem ents 

exist am ongst the judiciary , w hich may lead to  inconsistency in the .sentencing. H ow ever, the lack 

of clarity regarding the role played by previous convictions is not the only problem  that judges may 

experience in relation to the application o f the principle o f proportionality in practice. C onsidering 

that proportionality  is supposed to  be the m ost im portant sentencing principle guiding sentencing 

practices in Ireland, judges receive very little guidance as to how it should be applied to individual 

cases in practice.

Application o f  the P roportionate Principle in Practice

D rawing upon recent case law  cited above, O ’M alley provides a sum m ary of the approach that the 

courts should adopt in practice when applying the principle o f proportionality  in specific cases:

“A court m ust no t begin by positing  a ta r iff  for the type o f  offence before it. It shou ld  instead  determ ine  

w here the particu lar offence lies on the overall scale o f  gravity , having regard  to the standard  ind ic ia  of 

seriousness. It should  then  decide on an appropria te  sen tence, d isregard ing  fo r the m om ent any m itigating  

factors. F inally , o f  course, it m ust consider any such facto rs that m ay be p resen t and give due credit fo r them , 

thereby  red u c in g  the sen tence that w ould o therw ise have been appropria te . T h is  approach  m ust be fo llow ed  

in the .sentencing o f  o ffen ces”(2 0 0 6 :9 l) .

The first step then is to  decide w here on the overall scale o f gravity the particular offence lies. 

W hen m aking this decision judges m ay have regard to  factors that aggravate and m itigate the 

seriousness o f the offence and although there is no exhaustive list, the courts have outlined a body 

of such factors considered to be relevant (see O ’M alley 2006; Law Reform  C om m ission 1993, 

1996, for an indepth discussion o f  the aggravating and m itigating factors identified by the Irish 

courts). This w ould be very clear and straightforw ard if it were not for the fact that, w ith the 

exception o f the m ost serious offences such as m urder and rape, there is no agreem ent regarding 

the relative seriousness o f offences in Ireland. Judges are left to their own devices when deciding
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how  serious a particular offence is. It is likely therefore that judges d iffer in their view s regarding 

the seriousness o f various types o f offences and that this may lead to inconsistency in sentencing. 

Im portantly , in Ireland research has not addressed the issue o f how  judges differ in their 

assessm ents o f  the seriousness o f  offences.

O nce the decision regarding seriousness has been m ade, the next step is to exam ine the range o f 

penalties applicable to the offence and decide w hereabouts on this range the particular offence 

should lie, having regard to its seriousness. H ow ever, the Irish courts have not developed any 

precisc princip les that m ight guide judges in m aking this particular decision (Law Reform  

C om m ission 1993; O ’M alley 2006). In fact, as we shall exam ine later, the Suprem e C ourt has 

specifically  refused to deliver guideline judgem ents setting down general tariffs for particular types 

o f  offences. S im ilarly , as w ill also  be discussed in m ore detail later, the Irish legislature does not 

provide judges with specific guidance regarding how they should choose the appropriate penalty.

T his is problem atic because in relation to the vast m ajority o f offences a variety o f  penalties are 

available (See Tables 2-1 and 2-2 later in this chapter). This state o f affairs m ay no t be particularly 

problem atic in relation to the m ost serious offences, such as m anslaughter and rape, because for 

these offences there are precedents that suggest appropriate ranges. H owever, sim ilar precedents do 

not exist for the vast m ajority o f  crim inal offences (Law Reform  C om m ission Report 1993; 

O ’M alley 2006). Furtherm ore, as m entioned earlier, w hile judges are free to choose one o f  three 

general sentencing aim s, it is not known how  they decide w hich particular penalty w ould best 

advance the aim  they have chosen and how this fits into the overall requirem ent for proportionality 

in sentencing.

M itigation of the Appropriate Sentence

O nce a ju d g e  has decided the appropriate penalty he o r she m ust then give credit for any m itigating 

factors related to  the personal circum stances o f the offender by reducing the otherw ise 

proportionate sentence. Indeed, it is a well established principle o f Irish sentencing law  that a judge 

w hen sentencing m ust consider and give due w eight to factors that m itigate sentence and that a 

failure to do so represents an error in law (People (DPP)  v T iem an  [1988] IR 250; People (DPP)  v 

M  [1994] 3 IR 306; People (DPP) v Cooney  [2004] IE CCA 19).

W hile there is no exhaustive list o f factors that m itigate the proportionate sentence, exam ples o f 

m itigating factors recognised by the courts in Ireland include: a guilty plea (People (DPP)  v 

Tiernan  [1988] IR 250); cooperation with the police in apprehending others involved in the crim e 

(People (DPP)  V Warren,  unreported. C ourt o f C rim inal A ppeal, July 5' 1999); successful attem pts 

at rehabilitation (People (DPP) v McGinty  [2006] IE CCA 37); genuine rem orse (People (DPP) v
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M (J) [2002] 1 IR 363); and credit for previous good character {People (DPP) v /ktlly [2005] 1 

ILRM 19).

While it is clear that there is an obligation on judges to consider and give due weight to mitigating 

factors when they are present and that failure to do so represents an error in principle, until recently 

it was not clear whether or not the presence of mitigating factors must always result in a reduction 

of sentence. Kearns J, delivering the judgment of the Supreme Court in People (DPP) v M cC and  

D [2007] lESC 47, clarified the position by explaining that although “it would always be an error 

of principle for a judge to fail to take into account factors in mitigation of sentence, be it an early 

plea of guilty, previous good character, expressions of remorse or sustained attempts at 

rehabilitation (at 52)” , there could be rare cases, with exceptional circumstances, whereby a court 

could impose a maximum sentence notwithstanding the existence of mitigating factors.

To avoid doubt Keams J went on to explain that this “does not mean that the Court is relieved of 

the obligation to consider all mitigating factors and give them due weight, but rather that, having 

done so, the court is not precluded from passing such maximum sentence (at 55)". It seems 

therefore, that while there is an obligation on a court to consider and give due weight to all 

mitigating factors when present, and that while this should usually result in a reduction in the 

proportionate sentence, a court may exercise its discretion not to give a reduction in sentence in 

exceptional circumstances. Kearns J did not define the nature of ‘exceptional circumstances’ other 

than to .say “such instances will of necessity be rare and confined to those cases where the offences 

represent the worst imaginable variation of the offence in question” .

While this clarity is to be welcomed, doubt still surrounds the issue of how the court should decide 

the particular amount to reduce the sentence by. Indeed, the problem of how much weight to attach 

to factors that aggravate and mitigate the seriousness of the offence and to factors that mitigate 

sentence has not been resolved and judges clearly exercise considerable discretion in relation to this 

aspect of sentencing. One the one hand, the failure to consider any of these factors or the failure to 

give due weight to them may constitute an appealable error (People (DPP) v Tieman  [1988] IR 

250; People (DPP) v M  [1994] 3 IR 306). On the other, judges may not develop their own 

'policies’ or ‘tariffs’, unless they are sufficiently broad and flexible, because adopting a fixed 

policy or tariff would imply a failure on their part to exercise true discretion (McGrane v Coughlan 

and DPP, Ex tempore. High Court, June 20, 2005, Dunne J.).

No research has ever been carried out in Ireland on this aspect of sentencing and so we do not 

know how judges weigh the various aggravating and mitigating factors that they must consider. 

However, given the lack of guidance on these issues, it is likely that judges differ considerably 

regarding the weight attached to these factors.
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The Standard of Appellate Review

A s m entioned earlier, the principle o f proportionality is the yardstick by w hich the superior courts 

review  sentences handed dow n by the crim inal courts. The m ost im portant court in term s o f appeals 

against sentence is the C ourt o f Crim inal A ppeal. Under section 3 o f the C rim inal Procedure Act, 

1993, the C ourt o f Crim inal A ppeal has the right to  hear an appeal against conviction and sentence 

from  a person convicted on indictm ent and sentenced in the Central, C ircuit and Special Crim inal 

C ourts. S tatute law is silent as to  the threshold for intervention o f the C ourt o f C rim inal A ppeal in 

appeals against sentence. H owever, it is well established at com m on law  that the court can only 

interfere w ith a sentence im posed by a trial judge if  it can be show n that there w as an error of 

principle involved (People (DPP)  v D  [2004] IE CCA 8). The C ourt o f A ppeal m ay also intervene 

where there has been an error in law  o r w here the .sentence has been im posed in excess o f 

ju risd iction  (O ’M alley 2006).

A s discussed previously, the m ost im portant sentencing principle in Ireland is the principle o f 

proportionality  as outlined by the courts in People (DPP)  v. C  (W)  [1994] I ILRM 321 and People  

(DPP)  V. M. [1994] 3 I.R. 306. T hus if a trial judge impo.ses a sentence w hich is inconsistent with 

the principle o f proportionality it may be quashed by the C ourt o f C rim inal A ppeal on the grounds 

o f  an error in principle (People (DPP)  v Kelly  [2004] IE CCA 14). T his w as concisely stated by 

M urray CJ said in People (DPP) v Drinkwater  [2007] IE CCA 84:

“ B road ly  speak ing  the  duty  o f  a Jud g e  in th is coun try  w hen sen tencing  an o ffen d e r is to  im pose  a sentence 

w h eth er  custod ia l o r o therw ise , w hich  is fair and  p roportionate  to  the offence h av ing  regard  to  its g rav ity  

(w hich  inc ludes its im pact on any victim ) and the  c ircum stances o f  the accused  inc lud ing  any m itigating  

facto rs. W here the o ffen d e r appeals against the sen tence  im posed  by the  trial Jud g e  it is well se ttled  law  that 

th is C ourt will no t in terfere  w ith  the sen tence  im posed  unless it fin d s that the trial Jud g e  erred  in p rincip le 

w hen im posing  that sentence. T hat sum m arises the ju risd ic tio n  o f  th is C ourt on ap peals by o ffende rs against 

severity  o f sen tence  (at 9 2 ).”

As O’Malley (2006) writes, the phrase “error of principle” has not be defined with in any detail by 

the courts. However, it is clear that where the sentencing judge fails to take account of or adequate 

account of accepted mitigating factors such as a guilty plea, previous good character or remorse, 

this will normally constitute an error in principle (People (DPP) v Cooney [2004] IE CCA 19; 

People (DPP) V M cC  and D  [2007] E S C  47),

A sim ilar standard o f review  applies to  prosecutions appeals against sentence. U nder section 2 o f 

the Crim inal Justice A ct, 1993, the D irector o f Public Prosecutions has the right to seek a review  o f 

a sentence im posed on a person w ho was convicted on indictm ent if  it appears to  him  that the
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sentence imposed was unduly lenient. The first case ever to be taken under this section 2 and the 

leading authority on the standard of review in prosecution appeals is DPP  v By m e  [1005] I ILRM 

279. O ’Raherty J, setting out the principles that applied to such appeals stated that the onus of 

proof lies on the Director of Public Prosecutions to show that the sentence was ‘unduly lenient’ and 

that the court should afford great weight to the trial judge’s reasons for imposing the challenged 

sentence because the trial judge has received the evidence at first hand. According to O ’Raherty J, 

the court should not interfere with a sentence if it is, in all the circumstances of the case, consistent 

with the principle of proportionality:

“ In particular, if  the trial ju d g e  has kept a balance betw een  the particu lar c ircu m stan ces o f  the com m ission  of 

the offence and the re levan t personal c ircum stances o f  the person sen tenced ; w hat F lood J has te rm ed  the 

'constitu tional p rincip le o f  p roportionality ' (see People (D PP) v. W .C . [1994] I IL R M 321), his decision  

should  not be d istu rbed  (at 286)” .

O ’Flaherty J then went on to say that because the wording of .section 2 requires a finding of ‘undue 

leniency’, “nothing but a .substantial departure from what would be regarded as the appropriate 

sentence would justify the intervention of the Court” .

In later cases, the Court of Criminal Appeal elaborated on the meaning of ‘undue leniency’ and on 

the test for intervention. In People (DPP) v McCormack [2000] 4 IR 356, Barron J said that “undue 

leniency connotes a clear divergence by the court of trial from the norm and would, save in 

exceptional circumstances, have been caused by an obvious error in principle” . In a number of 

cases the Court o f Criminal Appeal quashed the sentence imposed by the trial judge on the grounds 

that the trial judge erred in principle by failing to take account or adequate account of previous 

convictions and thereby imposing a sentence which was unduly lenient (see for example DPP v 

Dwyer [2007] IE CCA 3]. The reference to ‘exceptional circumstances’ is less clear and has not 

been defined by the courts. However, O ’Malley (2006) suggests that the court may intervene in 

exceptional circumstances where, although the transcript does not reveal an error in principle, the 

sentence impo.sed clearly represents a substantial departure from the normal range of punishment 

for the offence in question.

Appellate Review and Proportionality: Advancing Consistency in Sentencing?

As the preceding discussion shows, the standard of appellate review of sentences imposed on 

person’s convicted on indictment in Ireland is very high. One consequence of this is that it may act 

as a disincentive to appeals being taken against either the severity or undue leniency of sentences. 

This has the effect of reducing the opportunities available to the Court of Criminal Appeal to clarity 

the law relating to sentencing and thereby advance consistency in sentencing. A key reason
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advanced for the introduction of a prosecution right to appeal under section 2 of the Criminal 

Justice Act 1993 was that it would lead to greater consistency in sentencing (O’Malley 2000; Law 

Reform Commission Report 2004). Yet, at the time of its introduction, it was envisaged that the 

Director of Prosecutions would exercise this power sparingly and only in exceptional cases (Law 

Reform Commission Report 2004, 2006).

More problematic, however, is the fact that although the proportionality principle is used as the 

yardstick by which the courts review individual sentences, the generality of the guidance provided 

regarding how the proportionality principle should be applied to specific offences means that it is 

unlikely to be of great assistance in structuring judicial sentencing discretion in practice. For 

example, in DPP  v Dwyer [2007] IE CCA 3, the court found that the trial judge had erred in 

principle and therefore imposed an unduly lenient sentence by failing to take into account previous 

convictions and their nature. However, no guidance was given as to how previous convictions 

should be dealt with by sentencing judges, the relevance of previous convictions to proportionality 

in sentencing, or the weight that should be attached to previous convictions.

Undoubtedly, the jurisprudence of the Court of Criminal Appeal does provide some guidance to 

sentencing judges, especially in relation to serious offences such as rape and manslaughter, because 

its sentencing precedents suggest broad sentencing ranges for these types of offences. However, as 

will be discussed in more detail later, the superior courts in Ireland have refused to issue guideline 

judgments or to set tariffs for particular offences. This points to what is perhaps the most 

fundamental problem with the proportionality principle as it is applied in Ireland: in the absence of 

agreement or guidance regarding the relative seriousness of various offences, the appropriate tariffs 

for particular types o f offences and the appropriate weight to be attached to aggravating and 

mitigating factors, it is virtually impossible to tell whether a particular sentence is proportionate or 

not (O’Malley 2000, 2006)

However, it is beyond doubt that Court of Criminal Appeal precedents are of no practical relevance 

to judges in the District courts, where the vast majority of sentencing takes place. In the first place, 

there is no right o f appeal from a sentence impo.sed in the District Court to the Court of Criminal 

Appeal. In the second place, the Court of Criminal Appeal only hears appeals on sentence in cases 

that are considerably more serious than cases heard in the District Court. A person convicted and 

sentenced in the District Court may, under section 18(1) of the Courts of Justice Act 1928, appeal 

their criminal conviction and sentence to the Circuit Court. Where this happens, the appeal 

proceeds by way of a full rehearing, even where the accused pleaded guilty in the District Court 

{Attorney General (Lambe) v Fitzgerald  [1973] IR 195). Where the appeal is against sentence only, 

section 50 of the Courts (Supplemental Provisions) Act 1961 provides that the Circuit Court may 

only hear so much of the case that enables it to adjudicated on the question of sentence.
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Whether the appeal is taken against sentence only or against conviction and sentence, the Circuit 

Court may increase the original sentence imposed {State (Aheme) v Cotter [1982] IR 188) and this 

may operate as a disincentive. However, more fundamentally, there is no mechanism for relaying 

the results of appeals back to District Court judges and therefore neither type of appeal could 

possibly offer any type of guidance to the lower courts. In any case, where appeals are heard de 

novo, it is possible for both sides to pre.sent a totally different case from that presented in the 

District Court, thus reducing the relevance of the outcome to sentencing practices in the District 

Court.

Currently there is no prosecution right of appeal against unduly lenient sentences passed in the 

District Court and although this issue has recently been considered by the Law Reform 

Commission (2004, 2006), there are no current plans to introduce such a right. One of the main 

reasons the Law Reform Commission (2006) gave against the introduction of such a right was that 

due to the lack of information on sentencing in the District Court it would be practically impo.ssible 

for an appellate court to assess whether or not the .sentence imposed by the District Court amounted 

to a substantial departure from the principle of proportionality. However, the commission 

recommended a number of other methods of reform that could enhance the reliability of sentences 

in the Di.strict Court. These included enhancing the role of the prosecutor in providing sentencing 

precedents to sentencing judges, the introduction of a sentencing information sy.stem and the 

introduction of a requirement that judges provide reasons for the imposition of a custodial sentence 

(Law Reform Commission 2006).

From the preceding discussion, it should be clear that the extent to which the appellate review 

system in Ireland contributes to consistency in sentencing, by the provision of guidance, is limited. 

While the principle of proportionality potentially offers a reasonably good framework for 

structuring sentencing discretion in Ireland, the superior courts have refused to develop specific 

guidelines for the application of proportionality in practice, in the form of, inter alia, guideline 

judgements and tariffs. In a similar vein, the Irish legislature has traditionally been reluctant to play 

a role in the formulation of sentencing principles and guidelines to structure judicial discretion 

(Law Reform Commission 1993; O’Malley 2000; Bacik 2002). The following sections examine 

these issues in more detail.

Reluctance to Structure Discretion: Superior Courts

Unlike the Court of Appeal in England and Wales, the Supreme Court and the Court of Criminal 

Appeal have pointedly refused to issue guideline judgments setting out basic tariffs. O ’Malley 

(2000) suggests three reasons for the reluctance of the judiciary in Ireland to follow the approach
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adopted in England and Wales; firstly, until recently, the Irish crime rate was relatively low and so 

sentencing was not a particularly important problem; secondly, the lack of basic statistical data on 

sentencing patterns means that there is no empirical information with which to construct 

benchmark sentences; and, thirdly, there is a belief prevalent amongst the Irish judiciary that 

guideline judgements would interfere with the constitutional requirement of judicial independence. 

Indeed, the Supreme Court directly referred to the latter two reasons when explaining its refusal to 

lay down sentencing guidelines for the offence of rape in D.P.P. v Tieman  [1988] IR 250;

“ H av ing  regard  to the ab sen ce  o f an y  sta tis tics o r  in form ation  before th is C ourt in th is appeal concern ing  any 

general pa ttern  o f  sen tences im posed  fo r  the  crim e o f  rape w ithin th is ju risd ic tio n , general o bservations on 

such  patterns w ould  not be ap p rop ria te . F urtherm ore , hav ing  regard  to the  fundam enta l necessity  f o r ju d g e s  

in sen tencing  in any fo rm  o f crim ina l case to im pose  a sen tence  w hich  in th e ir  d isc retion  app ro p ria te ly  m eets 

all the  p articu la r c ircu m stan ces o f the case (and very few  crim inal cases are  p articu larly  sim ilar), and the 

pa rticu la r  c ircu m stan ces o f  the accused , 1 w ould  doubt that it is ap p ropria te  fo r an appella te  cou rt to  ap p ea r to 

be lay ing  dow n any standard isa tion  o r ta riff  o f penalty  fo r cases” (F in lay  CJ a t 254).

In this quotation the Supreme Court described the discretionary and individualised nature of 

sentencing in Ireland as a fundamental necessity. The need for each sentence to be tailored to suit 

the unique circumstances of the case and the particular characteristics o f each offender is clearly 

prioritised over the need for consistency in sentencing.

Guidance from the Legislature

Traditionally, the Irish legislature has been reluctant to play a role in the formulation of sentencing 

policy (O’Malley 2000). The Law Reform Commission (1993) described the reluctance of the Irish 

legislature to formulate sentencing policy as a delegation of their function in this respect to 

judiciary. In relation to the vast majority of offences, the typical approach adopted by the 

legislature has been to prescribe the maximum sentence that may be imposed. More specifically, in 

relation to most offences legislation typically prescribes the maximum fine and term of 

imprisonment that may be imposed. However, judges may also choose from a variety of other 

penalties not specifically mentioned in legislation (O’Malley 2000). Table 2-1 provides a brief 

overview of the range of sentencing options available to the courts upon conviction and Table 2-2 

sets out the range o f sentencing options that may be imposed without conviction by the District 

Court.
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T able 2-1 M ain O ptions U pon C onviction for A dult O ffenders

Type Varieties A uthority Courts

A. C ustodial 1. Im prisonm ent Com m on Law /Statute All

B. Suspended Sentence 1. Recognisance
2. R ecognisance and 
C onditions

Statutory
Statutory

A ll

C. A djournm ent N one No express authority All

D. Fine 1. Generally C om m on Law /Statute A ll

2. W ith Statutory A ll

Im prisonm ent

E. Probation 1. Conditional 
D ischarge
2. Supervised 
C onditional 
D ischarge (Probation 
O rder)

Statutory

Statutory

Superior

Superior

F. D eferred Sentence None No express authority All

G. C om m unity Service None Statutory All

H. M edical T reatm ent 1. Recognisance for 
Treatm ent
2. D etention for 
T reatm ent

Statutory All

I. D riving D isqualification Statutory A ll

J. C om pensation 1. Instead o f another 
penalty

2. In addition to 
another penalty

Statutory All

K. C onfiscation V arious Statutory A ll

L. Forfeiture V arious Statutory All

Sources: (adapted from the Law Reform Commission 1993)

T he sentencing options outlined in Tables 2-1 and 2-2 may be im posed in relation to the vast 

m ajority  o f crim inal offences and so, in m ost cases the range o f sentencing options that judges m ay 

choose from  is considerable.
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O ther than indicating the m axim um  fine and the m axim um  term o f im prisonm ent, no attem pt has 

been m ade by the legislature to indicate the types o f penalties that judges should im pose in relation 

to  particular offences or indeed the factors that judges should consider when choosing am ongst the 

available options (The Law Reform  C om m ission 1993; O ’M alley 2000). For exam ple, in relation 

to the indictable offence o f  burglary, although legislation prescribes a m axim um  sentence o f  14- 

years im prisonm ent, in practice judges m ay im pose anything from  a probation order to  a 

com m unity serv ice order. The legislature therefore confers considerable discretion on judges 

regarding both the type o f penalty and the quantum  o f punishm ent they m ay im pose. It is possible 

that the absence o f guidance on how  the various penalties should be used may result in 

inconsistency in sentencing. H ow ever, to date no study has yet explored this aspect o f sentencing in 

Ireland.

Table 2-2 Main Options Without Conviction for Adult Offenders in the District Court

Type V arieties A uthority

E. Probation 1. D ism issal
2. C onditional D ischarge
3. Supervised C onditional 
D ischarge (Probation O rder)

Statutory
Statutory

J. C om pensation Statutory

M. A djourned Supervision No express authority
Sources: (adaptedfrom  the Law Reform Commission 1993)

Statutory R estrictions on Sentencing

W hile the overall effect o f legislative practice has been to allow  judges a relatively broad discretion 

som e statu tory  restrictions have been placed on sentencing discretion. There are tw o types of 

statutory restrictions on sentencing powers: those that sim ply give expression to  a general 

sentencing princip le that applies to  ail types o f  offences and those that attem pt to introduce 

presum ptive o r m andatory sentencing for certain types o f offence. An exam ple o f  the form er is 

provided by the Crim inal Justice Act 1984, which requires that a sentence o f im prisonm ent 

im posed on a person for an offence com m itted w hilst on bail m ust be consecutive on any sentence 

passed on him for a previous offence.

In relation to presum ptive or m andatory sentencing, the m andatory life sentence fo r m urder was for 

a significant period o f  tim e the only real exam ple o f  m andatory sentencing in Ireland. H ow ever, the 

C rim inal Justice A ct, 1999, introduced a presum ptive sentence o f 10-years for persons convicted 

(under section 15A o f the M isuse o f D rugs A ct, 1977) o f  in being possession o f drugs in excess o f

31



Chapter Two

€13,000 for the purpose of sale or supply. Although often described as mandatory, the 1999 Act 

allowed the courts to maintain the discretion not to impose the 10-year sentence if certain 

exceptional circumstances were present. However, under the Criminal Justice Act, 2006, the courts 

must impose a 10-year sentence on a person convicted of a second offence under section 15A 

(Murphy 2007). Most recently, the Criminal Justice Act 2007, introduced mandatory sentencing for 

repeat offenders who commit offences considered to be linked to organised crime. Notwithstanding 

these developments, it is fair to say that in Ireland the incidence of statutory restrictions on 

sentencing discretion is not high and that generally they tend to be the exception rather than the 

rule.

Lack of Sentencing Reform

The reluctance of both the legislature and the judiciary to place a structure on sentencing discretion 

in Ireland contra,sts sharply with developments in most Western countries over the last few 

decades. In the 1980s, many jurisdictions began to experiment with some form of sentencing 

guidelines in order to curb judicial discretion in sentencing (Wasik and Pease 1987; Tonry 1987; 

Clarkson and Morgan 1995; Freiberg 1995; Jareborg 1995). However, as discus.sed previously, in 

1979 the Irish Supreme Court emphasised the fundamental necessity of maintaining the 

discretionary nature of sentencing in Ireland. In the I990’s, a number of attempts were made to 

structure the sentencing discretion of judges in England and Wales starting with the two acts. 

Criminal Justice Act, 1991, and the Criminal (Sentences) Act, 1997 (Ashworth 2005). However, 

there was no major impulse to follow suit in Ireland, notwithstanding the Law Reform 

Commission’s (1996) Report on Sentencing, which contained recommendations for a thorough 

reform of sentencing.

One reason for the lack of sentencing reform in Ireland is the adherence of both the Irish legislature 

and judiciary to what is known as the ‘extravagant version’ of the doctrine of judicial independence 

(Ashworth 1983; Cavadino and Dignan 2007). Most liberal democracies, which are based upon the 

idea of the separation of the powers of the State, have interpreted the doctrine of judicial 

independence restrictively as meaning that neither the executive nor the legislature should interfere 

with the decisions of the courts in individual cases. However, the extravagant version of the 

doctrine of judicial independence goes further and contends that neither the government nor the 

legislature may interfere in any way with the sentencing discretion of the judiciary.

While the extravagant version of the doctrine of judicial independence held sway in England and 

Wales for some time (Cavadino and Dignan 2007), it is arguable that the Iri.sh version was slightly 

more extravagant (Gwynn Morgan 1997). The Supreme Court in D.P.P. v Tiem an  [1988] IR 250 

clearly implied that laying down guideline judgments would interfere with judicial discretion in
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individual cases and since then the Irish jud iciary  has taken few, if any, steps tow ards developing 

even inform al guidelines. In contrast, in England and W ales, the C ourt o f A ppeal regularly issues 

guideline judgm ents and the M agistrates’ A ssociation regularly updates its inform al sentencing 

guidelines.

Furtherm ore, O ’M alley (2000) argues that the unw illingness o f the Irish legislature to assum e 

responsibility  for the form ulation o f sentencing policy is based upon the unfounded assum ption that 

it does not have the right to do so under the constitution. C om m enting on the respective roles o f the 

legislature and the judiciary in relation to sentencing, the Law R eform  C om m ission (1993) 

concluded that w hile it w ould be unconstitutional for the executive or the legislature to interfere 

w ith the sentencing discretion o f  the courts in individual cases, it w ould not be unconstitutional for 

the legislature to prescribe the penalty for a particular class o f offences or indeed for all offences.

Sim ilarly , according to O ’M alley, legislators can constitutionally “deprive judges o f  any discretion 

in relation to the punishm ent o f particular offences” , so long as they do not prescribe the im position 

o f  d isproportionately severe sentences (2000: 450). As outlined earlier, m ore recently w hile the 

Irish legislature has focused on introducing presum ptive and m andatory sentences for particular 

types o f  crim e, it has continued to ignore the need to  introduce reform  and the need to adopt a 

coherent sentencing policy.

Criticisms of Sentencing Practices

T he lack o f sentencing reform  in Ireland should not be taken as a sign o f w idespread satisfaction 

w ith the current system . W hile it may be true, as O ’M alley (2000) writes, that the Irish sentencing 

system  is m ore coherent than generally acknow ledged, over the last decade sentencing practices 

have increasingly been the subject o f  intense criticism . To som e extent, this developm ent is related 

to  the growth in intensity o f  m edia and public interest in crim e and crim e related m atters 

(M cCullagh 1986; O ’M ahony 1996; M eade 1999; O ’Donnell and O ’Sullivan 2001; K ilcom m ins et 

al 2004). In any case, judicial sentencing practices have been criticised on three principal grounds; 

for being inconsistent, for being too lenient and for being too punitive. A lthough these represent the 

princip le grounds upon w hich jud icial sentencing practices have been criticised, it has also been 

claim ed that there may be an elem ent o f gender and poverty related bias in Irish sentencing 

practices. Each o f  these claim s will now  be exam ined in som e detail.

Claims of Inconsistency in Sentencing Practices

T he claim  that jud icial sentencing practices in Ireland are w idely inconsistent em anates from a 

variety  o f  sources. As discussed above, the Law  Reform  C om m ission (1993) was trenchant in its
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criticism of Irish sentencing policy and stated that at best it could be described as ‘incoherent’. It 

argued that inconsistency in sentencing practices was the most likely result of the failure to adopt a 

coherent sentencing policy and of the failure to develop specific principles governing the 

imposition of sentence. It considered the fact that like cases could be treated differently, and 

justifiably so, as the worst type of inconsistency in sentencing. In the absence of empirical evidence 

of inconsistency in Irish sentencing practices, the Law Reform Commission (1993) specifically 

referred to evidence from a study carried out by Palys and Divorski (1986) in Canada. In their 

study, Palys and Divorski (1986) asked judges to pass sentence in the same cases and to comment 

on the reasons for their conclusions. Noting that they found considerable differences in the 

approach of individual judges who were sentencing the same cases, the Law Reform Commission 

concluded that:

“W e have every  reason  to believe that in Ireland, a fo r tio r i, considering  the sim ilarities in sen tencing  culture, 

sim ilar inconsistencies w ould be d isp layed here. In tu itively , the ex istence  o f  inconsistency  here is a certain ty  

(1993: 29)”.

Although the Irish media regularly criticises the sentencing practices of judges on the grounds of 

inconsistency, one report in particular stands out. On the 13"’ of December 2004, Prime Time, an 

RTE investigative programme on current affairs, broadca.st a documentary specifically focused on 

inconsistency in the sentencing practices of the District Court (Prime Time 2004). It claimed that 

sentencing in the District Court was a “lottery” in which the type of sentence imposed depended 

more on the judge than on the nature of the offence. The programme compiled its own statistics 

from 1,500 newspaper court reports on cases dealt with during the first half of 2004. It found 

substantial inconsistencies in the rate of imprisonment between neighbouring District Courts. For 

example, in one court 25 per cent of all offenders were imprisoned whereas in another only 3 per 

cent were imprisoned. Similarly, it found that judges in neighbouring courts tended to take different 

approaches towards the same offence. For example, in relation to public order offences, one judge 

convicted 95 per cent of offenders charged with this offence whereas another convicted only 2 per 

cent. It reported that the phenomenon of “judge-shopping” was widespread. Judge shopping refers 

to the practice whereby lawyers routinely seek adjournments when their case is listed before a 

particular judge who is known to take a severe approach to the offence in question.

However, as the programme makers conceded, relying on newspaper court reports is not a 

‘scientific’ method of investigating inconsistency in sentencing practices. Nevertheless, “judge- 

shopping” and inconsistent sentencing practices were amongst the findings of a study on 

sentencing in the Dublin District Courts (Hamilton 2005). This study was based on observation of 

356 cases in a number of courts during an eight-week period and also included qualitative 

interviews with court staff and criminal solicitors. The researchers observed inconsistencies in the
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sentencing o f public order offences and noted that judges do not appear to  share a com m on 

rationale in relation to the purposes o f  im prisonm ent. Further, many crim inal solicitors interview ed 

adm itted that they often engaged in “judge-shopping” on behalf o f their clients.

W alsh and Sexton (1999) studied the use o f the com m unity service order in Ireland and found 

considerable variations betw een judges both in relation to the length o f com m unity service orders 

and the length o f the alternative prison sentence im posed. A lthough a num ber o f o ther studies on 

sentencing in the D istrict C ourt have been carried out over the past tw o decades, none o f these w ere 

specifically designed to exam ine consistency in sentencing (N eedham  1983; C om m ittee o f Inquiry 

into the Penal System  1984). A lthough it is w idely believed that there are w idespread 

inconsistencies in Irish sentencing practices, we have no inform ation on the extent o f inconsistency 

in sentencing practices and still less on the reasons for inconsistency.

Claims of Leniency in Sentencing Practices

In addition to being criticised on the grounds o f  w idespread inconsistency, judicial sentencing 

practices in Ireland are also frequently  criticised for being too lenient and too punitive. T his 

apparent contradiction can be explained by the fact that claim s o f  excessive leniency and o f 

excessive punitiveness em anate from  different sources.

D ealing firstly w ith leniency, in recent years politicians and o ther public figures have criticised 

judicial sentencing practices for being excessively lenient. O ne exam ple is illustrative. In 

D ecem ber 2006, the then M inister for Justice, Equality  and Law R eform , Mr. M ichael M cD ow ell 

engaged in a highly critical and public attack on the judiciary. In particular, Mr. M cD ow ell 

criticised judges on the grounds that they w ere failing in their duty to protect Irish society against 

crim c by not upholding the law in relation to bail and in relation to a specific statutory provision 

(section 27 o f the M isuse o f D rugs A ct, 1977 as am ended by section 5 o f the C rim inal Justice Act 

1999) w hich provides for a m inim um  o f a 10-year prison sentence for offenders found in 

possession o f drugs worth over €13,000 (O ’Regan 2006). The essence o f his criticism  was that 

judges w ere granting bail liberally to  organised crim inals and that they w ere w ilfully not applying 

the 10-year m inim um  sentences in drugs cases.

These claim s led to a very high profile rift betw een the Irish governm ent and the judiciary . The 

M inister for Justice was criticised for publicly attacking judges and for trying to  influence 

sentencing in contravention o f  the doctrine o f  judicial independence and the separation o f  pow ers 

(W ard 2007). H ow ever, according to  polls carried out during this period, the vast m ajority  o f  the 

public agreed w ith the criticism s he made. For exam ple, 85 per cent o f the public polled agreed 

w ith a poll that asked the follow ing question (R eilly 2006): “M ichael M cD ow ell describes som e
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judges as ‘soft’ for granting bail to 23 o f 24 m em bers o f a crim inal drug gang. D o you agree with 

him ?” A sim ilar proportion o f the public, 88 per cent, answ ered yes to  the follow ing question 

(Reilly 2006); “M ichael M cD ow ell criticised judges for failing to  apply m andatory sentences for 

drug dealing. D o you agree with him ?”

C riticism s that the judiciary  are overly lenient w hen sentencing are not based upon em pirical 

studies or statistical evidence of any kind. In Ireland, claim s that the jud iciary  are overly lenient 

tend to be made principally by politicians and the media, usually at a tim e when there is a 

perception o f ‘crisis’ in the crim inal ju stice  system ’s ability to deal w ith crime. Political figures and 

the news m edia tend to rely upon once-off exam ples o f lenient sentencing practices and on public 

opinion polls that suggest public dissatisfaction w ith sentencing.

Indeed, w hile there has been no system atic academ ic attem pt to study public attitudes to sentencing 

or to the courts in Ireland, a num ber o f opinion polls have been conducted over the last few  decades 

that have asked the public about their attitudes to sentencing. (The.se polls, and many others, are 

available from  a num ber o f poll data archives including the Irish O pinion Poll A rchive 

(h tlp ://w w w .tcd.ie/Political Science/IO PA /  ̂ and the Irish Social Science Data A rchive 

(w w w .ucd.ie/issda')'). O ver the last tw o decades, tw o opinion polls have been carried out asking the 

public to rate the sentencing practices o f the courts in Ireland. A lthough phrased slightly 

differently, both polls essentially  asked the public to  say w hether they thought that the sentencing 

practices o f Irish courts were too harsh, too lenient o r about right.

The results o f the first poll, carried out in 1983, show ed that 81 per cent o f those polled thought 

that the courts w ere not harsh enough in their dealings w ith crim inals (IM S 1983). The second poll, 

carried out in 2002, found that 81 per cent o f those polled thought that the courts w ere too lenient 

when sentencing convicted offenders (M illw ard Brown IM S 2002). The results o f these polls 

suggest that m em bers o f the public are critical o f the sentencing practices o f  the jud iciary  because 

they perceive them  to be ‘too lenient’ or ‘not harsh enough’ on crim inals. H owever, the perception 

am ongst the public that sentencing practices are too lenient is no t unique to Ireland. A ccording to  

Roberts and Stalans (1997), when m em bers of the public in Canada, A m erica, A ustralia and 

England and W ales were asked a sim ilar question, the vast m ajority o f them  expressed the view 

that sentencing practices w ere not harsh enough.

The results o f o ther opinion polls that have focused on ascertaining how the public rate the 

judiciary  in term s o f their effectiveness, show that the m ajority o f those polled rated the 

perform ance o f  the judiciary  quite poorly. In 1995, a poll was conducted on behalf o f Independent 

N ew spapers and asked the follow ing question: “In your view , is the present judicial system  

effective in fitting sentences to the circum stances o f  an individual offence or alternatively do you
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think there is a requirem ent to introduce m andatory sentences to ensure greater consistency in 

sentencing policy?”(IMS 1995). O nly 13 per cent o f the public thought that the jud icial system was 

effective w hile 70 per cent felt there was a need to introduce m andatory sentencing (IM S 1995). 

O ne year later, another IM S poll found that 61 per cent o f  the public expressed no confidence in the 

perform ance o f  the jud iciary  in the battle against crim e (IM S 1996).

Claims of Punitiveness in Sentencing Practices

In contrast, claim s about punitiveness in jud icial sentencing practices are invariably made by 

researchers rather than politicians. H ow ever, these claim s are usually  based upon analysis o f 

statistical ev idence and in som e cases em pirical research. C laim s regarding punitiveness in judicial 

sentencing practices tend to revolve around one central issue: the relative use o f im prisonm ent and 

alternatives to  im prisonm ent. The key claim  how ever, is that in Ireland im prisonm ent is used 

excessively and that this m ay be related to the punitiveness o f  the judiciary . T his claim  is based on 

analyses o f  a num ber o f key trends in the use o f im prisonm ent and alternatives to im prisonm ent 

rather than from  analyses o f  sentencing statistics. As discussed previously, this is principally 

because in Ireland there are no reliable sentencing statistics. T his section will firstly outline the 

claim s that have been made and then exam ine each in detail.

F irstly, it has been suggested by som e com m entators that there may be a link betw een the grow th in 

the prison population and judicial punitiveness. Secondly, based on statistics from prison reports it 

has been suggested that Irish judges use prison too  frequently for m inor offences and that they are 

increasingly im posing longer sentences in relation to m ore serious offences. Thirdly, it has been 

suggested that there is a strong orientation tow ards prison am ongst Irish judges and a 

corresponding tendency to  under-use alternatives to  prison. Lastly, w hen com pared w ith o ther 

E uropean countries Ireland appears to have a relatively low crim e rate, a relatively low  rate o f  

detention bu t a relatively high rate o f im prisonm ent. On th is basis, it has been suggested that Irish 

judges use prison m ore frequently than judges in countries w ith higher crim e rates.

Claims about the Relationship between Punitive Sentencing Practices and Increases in Prison 

Population

O ver the last fou r and a ha lf decades, betw een 1960 and 2005, there has been an enorm ous grow th 

in the size o f  the prison population in Ireland. F or exam ple, in I960  the daily  average prison 

population w as 461 and tw enty years later in 1980 it had alm ost trebled reaching 1, 215 prisoners 

(D epartm ent o f  Justice 1961, 1981). In the year 2000 the daily average prison population was 2948, 

m ore than double the num ber im prisoned in 1980 (Irish Prison Service 2003). In 2005, the daily 

average prison population stood at 3151, a considerable increase on the 1960 figures o f  461 (Irish
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Prison Service 2006). A num ber o f researchers have attem pted to  disentangle som e o f the factors 

that m ight explain this grow th and in doing so have pointed to the possible role played by punitive 

sentencing practices.

O ’M ahony (1993) exam ined the factors that caused the prison population to increase betw een 1973 

and 1988. He concluded, having analysed crim e and prison statistics, that the rapid  grow th in the 

prison population over a period o f tw o decades occurred som ew hat independently  o f rising crim e 

rates. A lthough com m ittals to prison had increased during this period, O ’M ahony (1993) argued 

that the m ost significant contribution to  the grow th in the prison population was an increase in the 

num ber and proportion o f longer sentencing being im posed by the courts. A ttem pting to explain the 

increase in the proportion of longer sentences im posed in 1988, O ’M ahony exam ined trends in 

recorded crim e and he found that there had been no corresponding increase in the num ber o f m ost 

serious offences recorded, that is, crim es against the person. Sim ilarly, the increase in sentence 

.severity could not be explained by an increase in the proportion of offences against the person 

com m itted to prison.

Instead, the most significant increase in recorded crim e over the period in question was for theft 

and the value of thefts had also increased sharply by 1988. There had also been an increase in the 

proportion o f thefts im prisoned in 1988. On the basis o f these trends, O ’M ahony (1993) suggested 

that the increase in the proportion o f longer sentences im posed by the courts m ight have been 

connected to the rise o f the heroin epidem ic in the 1980s in Ireland. If this w ere the case, 

O ’M ahony argued that the increase in the num ber and proportion o f longer sentences might have 

happened as a response to the real increase in the seriousness o f thefts that cam e before the courts. 

However, he also noted that “the increase in long sentences has been so m arked that it is likely to 

reflect an increasingly severe judicial outlook” (O ’M ahony 1993:115).

If the growth o f the prison population was not necessarily related to the grow th o f  crime, 

M cC ullagh (1992) argued that it m ight have been related to changes in certain social conditions 

and, in particular, to  rising levels o f unem ploym ent in Irish society. He exam ined the relationship 

betw een unem ploym ent levels and im prisonm ent levels in Ireland betw een 1951 and 1988 and 

found that there was a relationship betw een the tw o but only betw een the years 1980 to 1988, and 

only for male offenders. In an attem pt to  explain his findings, M cC ullagh drew  on an explanation 

for sim ilar results offered by M elossi (1985). A ccording to M elossi (1985), in order to  understand 

the relationship betw een changes in unem ploym ent and changes in im prisonm ent, it is necessary to 

understand the ‘vocabulary o f m otives’ or the ‘moral c lim ate’ that is present in society at particular 

times. In tim es o f  recession, the vocabulary of m otives shifts “tow ard verbalisations w hich becom e 

m otives for m ore severe punitive action am ong agents o f  social contro l” (M elossi, 1985:178).
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C hanges in the understanding o f the crim e problem  am ong social control agents, especially am ong 

“ individual actors who arc able to  control the usage o f punishm ent”, can have direct im plications 

fo r the m anner in which crim e is responded to (M elossi, 1985:186). A pplying this theory, 

M cC ullagh (1992) pointed out that Ireland experienced a recession during the 1980s and during the 

sam e period there was an im portant change in how the m edia presented the crim e problem . Crim e 

w as increasingly presented as a problem  that w as out o f control and for w hich the only solution 

w as im prisonm ent. M cC ullagh (1992) therefore suggested that the relationship he found between 

unem ploym ent and im prisonm ent m ight be explained by the fact that the jud ic iary ’s understanding 

o f  the crim e problem  changed: during the recession their ‘vocabulary o f m otives’ becam e m ore 

punitive as they began to  perceive those w ho com m itted crim e as a m ajor threat to the social order. 

T h is change was reflected in their .sentencing practices: they im posed longer prison sentences and 

increased their use o f  im prisonm ent in o rder to  face dow n the threat. A lthough he conceded that 

this perspective needed to be verified by research, M cC ullagh suggested that “it is the increa.sed 

punitiveness o f the Irish Judiciary that has created the crisis in the prison system ” (1992: 17).

In latter years, researchers have been m ore cautious when making claim s about the relationship 

betw een the grow th o f im prisonm ent in Ireland and punitiveness o f jud icial sentencing practices. 

Som e have stressed that the lack o f basic statistical data on sentencing practices m akes it 

im possib le to  estim ate the extent to w hich judicial punitiveness contributed to increases in the 

prison population (O ’M ahony 2000; K ilcom m ins et al 2004). For exam ple, betw een 1995 and 

2000, a steep increase in the size o f the prison population coincided with significant falls in the 

crim e rate (O ’M ahony 2000; O ’Donnell and O ’Sullivan 2003; K ilcom m ins et al 2004). In order to 

exam ine the extent to w hich judicial punitiveness contributed to the grow th o f the prison 

population during this period it w ould be necessary to  exam ine the ratio  o f prison adm issions to 

convictions (Pease 1994). H ow ever, annual prison reports w ere never published fo r the years 1995 

to  2000 inclusive and in Ireland we do not have reliable data on annual convictions (K ilcom m ins et 

al 2004). D espite the im portance o f  understanding the relationship betw een sentencing practices 

and increases in the prison population, the lack o f  raw  data m eans it is unlikely that researchers will 

be  able to gain insight into this aspect o f the crim inal ju stice  system in the near future.

High Proportion o f  Short Prison Sentences, High Proportion o f  M inor Offences Imprisoned and 

Increases in the Proportion o f  Longer Sentences

A s we have seen, the lack o f data m akes it im possible to  exam ine the extent to  w hich judicial 

sentencing practices might have contributed to the grow th o f the prison population in Ireland. 

H ow ever, it is possible to get som e insight into how Irish judges use im prisonm ent by exam ining 

evidence from annual prison reports. Based on analysis o f these reports, som e com m entators have 

suggested that Irish judges appear to  use prison punitively because o f  their tendency to  im pose
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short prison sentences on relatively m inor offences and because of recent increases in the 

proportion o f longer sentences being im posed (O ’M ahony 1993, 2000; K ilcom m ins et al 2004).

A cursory exam ination of the recent trends in the length of prison sentences betw een 1960 and 

2005, suggests that w hile there has been an increase in the proportion o f longer sentences im posed 

by the courts, the vast majority o f people are sentenced to  prison for very short periods o f time. 

S im ilarly, an exam ination o f trends in offence characteristics o f persons com m itted to  prison during 

the sam e period show s that a high proportion o f people are sent to prison each year for relatively 

m inor offences.

Sentence Length o f  Persons Com m itted to Prison Under Sentence 1960-2005

Table 2-3 .shows trends in the sentence length o f all sentences im posed by the courts in Ireland for 

certain years betw een 1960 and 2005. C learly, the va.st m ajority o f sentences im posed each year are 

for less than 6-m onths. This was the case throughout the period o f 1960 to  2005 although as a 

percentage o f all sentences this category did fluctuate, decreasing in the 1980s and 1990s and 

increasing again in latter years. The bulk o f sentences under 6-m onths are actually m ade up of 

sentences of less than 3-m onths. Sentences o f 6 to 12-m onths represent the next largest category 

follow ed by sentences greater than 12-months but less than 2-years. The.se m id-range sentence 

categories tended to increase over the period peaking betw een 1980 and 1990 and then decreasing 

in latter years. Sentences o f 2-years and over represent the smalle.st proportion of all sentences. 

H ow ever, it is this category o f offences that has increased by far the most over the period in 

question. In 1960 there were a m ere 40 sentences o f 2-years’ or m ore but by 2005 this had 

increased to 679 (D epartm ent o f Justice 1961; Irish Prison Service 2006).

Table 2-3 Trends in Sentence Length for Persons Sentenced to Imprisonment, Penal 

Servitude and Detention in Ireland 1960-2005

Year < 6-m onths 6-m <12-m 12-m < 2-years 2-years and over

% % % %

1960 79 12 7 2

1970 57 28 13 2

1980 46 30 18 6

1990 43 25 21 11

2001 58 21 10 11

2005 58 19 10 13

Source: Annual Report on Prisons and Places of Detention, Irish Prison Services Annual Reports, Statistical 

Abstracts, various years. Comparable figures are not available for the year 2000.
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These trends therefore support the claim s referred to earlier that the courts have significantly 

increased the use o f longer sentences in recent years. The increase in the use o f  shorter sentences in 

latter years may indicate an increasing w illingness on the part o f  the courts to use im prisonm ent as 

a m eans o f  punishing less serious offences.

Ojfence Characteristics o f Persons Committed to Prison Under Sentence 1960-2005

Table 2-4 below  show s trends in the types o f offences for w hich people w ere im prisoned between 

1960 and 2005. If the increase in the proportion o f longer prison sentences im posed by the courts in 

recent years happened in response to an increase in the seriousness o f the crim e com ing before the 

courts, then we m ight expect to see an increase in the proportion o f people com m itted to  prison for 

serious offences. H ow ever, T able 2-4 show s that if anything, quite the opposite has happened. The 

proportion o f persons com m itted for the category o f  offences against the person, w hich is arguably 

the m ost serious category, has decreased in recent years and represents the sm allest category fo r 

most years.

Table 2-4 Trends in Offence Type for Persons Sentenced to Imprisonment, Penal Servitude 

and Detention in Ireland 1960-2005

Year O ffences against 

the person

%

O ffences against 

property with 

violence

%

O ffences against 

property

%

O ther O ffences

%

1960* 17 19 25 39

1970* 17 29 29 25

1980 19 19 40 22

1990 12 10 39 39

2001 12 5 17 66

2005 13 2 24 61

Sourcc; Annual Report on Prisons and P laces o f Detention, Irish Prison Services Annual Reports, Statistical 

Abstracts, various years. Comparable figures are not available for the year 2000. (*The figures for these 

years relate only to adults im prisoned and exclude youths sentenced to detention and surety, debtor and 

contempt o f  court prisoners).

The second m ost serious category o f offences, offences against property w ith violence, is the next 

sm allest. Indeed, it seem s that offences against property and ‘other offences’, arguably the tw o 

least serious categories o f offences, represent the largest proportion o f persons com m itted  to prison 

each year. O ’M ahony’s (1993) analysis, discussed earlier, seem s to  provide a convincing
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explanation of these trends. He argued that the increase in the proportion o f longer sentences 

im posed by courts in recent years was not related to  an increase in proportion o f people com m itted 

to prison for the most serious offences. In particular, O ’M ahony (1993) suggested that there was an 

increa.se in the proportion o f people com m itted for offences against property, m ost o f w hich are 

theft offences, and that this m ay have been related to the heroin epidem ic that occurred in Ireland in 

the 1980s. A lthough the proportion o f people sent to  prison for theft offences has declined in latter 

years, it .still represents the second largest category o f offences. In a full econom y, w ith the rate of 

unem ploym ent at an all-tim e low, it could be speculated that the only people actively engaged in 

thefts may be those feeding addictions. W hile this is just speculation, it suggests that O ’M ahony’s 

(1993) observations may still be relevant today.

Composition o f the Category o f ‘Other’ Offences 1980-2005

The large.st category o f offences for which people are im prisoned annually is ‘O ther O ffences’. 

Indeed the category o f ‘O ther O ffences’ has increased the most over the period in question. Table 

2-5 shows that there are three .sub-categories in ‘O ther O ffences’ : drugs offences; road traffic 

offences; and other offences. The sm allest sub-category is drugs offences and although it has 

increased in recent years it only makes a very small contribution to the category o f ‘Other 

O ffences’ overall.

Table 2-5 Trends in the Composition of ‘Otiier OfTences’ 1980 to 2005

Y ear D rugs O ffences

%

Road T raffic O ffences 

%

O ther

%

1980 2 37 61

1990 3 49 48

2001 9 45 46

2005 9 44 47

Source; Annual Report on Prisons and Places of Detention, Irish Prison Services Annual Reports, Statistical 

Abstracts, various years. Comparable figures are not available for 1960, 1970 or 2000.

T he sub-category o f ‘o ther’ offences is the largest w ithin the ‘O ther O ffences’ category. It is made 

up o f a m ixture o f  serious and less serious offences w hich include the follow ing: possession of 

firearm s; possession o f explosives; possession o f house breaking tools; offences under the Fisheries 

A cts; drunkenness; soliciting and forgery. Im portantly, the sub-category o f ‘o ther’ offences also 

includes dangerous and drunken driving. This m eans that the th ird  sub-category, road traffic 

offences, w hich constitutes alm ost one half o f the overall category o f ‘O ther O ffences’ contains 

less serious types o f offences such as driving w ithout a license and w ithout insurance. It is arguable 

then that at least ha lf o f  the offences in the category o f  ‘O ther O ffences’ are relatively m inor in

42



C hap ter Tw o

nature and could potentially be dealt with otherw ise than by im prisonm ent. H owever, it appears 

that rather than divert such offenders from  prison they continue to m ake up one o f the largest 

groups o f offenders being sent to prison.

As m entioned earlier, som e com m entators have suggested that the frequency w ith w hich Irish 

courts use short prison sentences and the relatively high proportion o f offenders w ho are 

im prisoned for m inor offences indicates that Irish judges m ay use prison punitively (O ’M ahony 

1993, 2000; K ilcom m ins et al 2004). W hile the use o f im prisonm ent in th is context appears to be 

punitive, we have no way o f  know ing w hether this represents actual punitiveness in judicial 

sentencing or if  there is som e o ther explanation for these trends. O ne alternative explanation has 

been offered:

“T he grea t unknow n in such analyses is w h e th er Irish ju d g es  use prison in m inor cases because they  fee! they 

have no o th er options. If a full m enu o f com m unity  penalties and m easu res w ere  availab le , th is apparen t 

p u n itiveness m ight be show n as a consequence  o f  lim ited  op tions ra th er than  a desire  fo r tough sen tencing  

(K ilcom m ins et al 2 004 :251)” .

A second alternative explanation m ay be related to the phenom enon discussed earlier -cum ulative  

sentencing. If Irish judges did engage in cum ulative sentencing, they w ould be likely to view 

previous convictions as increasing the severity o f the offence. I f  this w ere the case, Irish judges 

w ould be able to ju.stify a term o f  im prisonm ent, especially a short term , for a m inor offence if  the 

offender had a num ber o f previous convictions.

It seem s then that there are a num ber o f alternative explanations that m ight account for the high 

proportion of short prison sentences and the high proportion o f offenders im prisoned for m inor 

offences. H ow ever, no attem pt has yet been m ade in Ireland to research the reasons w hy judges 

appear to  im pose short prison sentences in relation to m inor offences. W e do not know  therefore to 

w hat extent, if any, these explanations represent accurate accounts o f the trends discussed above.

Strong Orientation towards Imprisonment and Under-Use o f  Alternatives to Imprisonment

As discussed above, it has been suggested that one reason for the high incidence o f short prison 

sentences for m inor offences m ay be that judges view existing alternatives as too lim ited in nature 

and therefore feel that they have no o ther option than to im pose a short prison sentence. Indeed, it 

is fair to  say that the range o f alternatives to  im prisonm ent available to  judges in Ireland has not 

been fully developed. This lack o f  developm ent has persisted despite the fact that over the last two 

decades, a num ber o f reports and policy docum ents have em phasised the im portance o f developing 

alternatives to  im prisonm ent in Ireland (Rottm an 1984; C om m ittee o f  Inquiry into the Penal
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System 1985; The Law Reform  C om m ission 1993, 1996; D epartm ent o f Justice, 1994, 1997; 

N ational C rim e Forum  1998; Expert G roup on the Probation and W elfare Service 1999; Sub- 

C om m ittee on C rim e and Punishm ent 2000; C om ptroller and A uditor G eneral 2004).

C urrently, it is not possible to exam ine the proportionate use o f im prisonm ent and alternatives to 

im prisonm ent made by the courts w ith any accuracy. This is because, as m entioned earlier, in 

Ireland we lack basic inform ation on the total num ber of convictions in any given year, and we also 

lack basic statistics on sentencing that w ould facilitate this type o f analysis. A s a consequence of 

these difficulties, researchers have exam ined other sources of inform ation, principally the probation 

and prison reports, in order to establish at least rough estim ates o f how judges use the various 

sanctions available to them . A com parison of these reports suggests that Irish judges not only rely 

heavily on im prisonm ent, but also tend to  under-use existing alternatives to im prisonm ent 

(K ilcom m ins et al 2004).

K ilcom m ins et al (2004) com pared inform ation from the annual reports o f the Probation and 

W elfare Service and o f the Prison Service betw een 1980 and 1994. The years chosen w ere not 

arbitrary, instead they reflect the only years for which both sets o f reports were actually published. 

For each year, they com pared the num ber of persons com m itted to prison under sentence 

(excluding fine defaulters) with the num ber o f  new cases received by the probation .service 

(excluding deferred sentences). As Table 2-6 below  show s, they found that the majority o f people 

given a punishm ent in any one year (other than a financial punishm ent) were im prisoned rather 

than put on probation. For exam ple, in 1981 alm ost five tim es m ore people w ere im prisoned than 

were given probation.

The C rim inal Justice (C om m unity Service) A ct, 1983, introduced com m unity service orders for the 

first tim e in Ireland but the courts only began using these from  1985 onwards. A lthough the ratio  o f 

impri.sonment to probation and com m unity service fluctuated throughout the years, im prisonm ent 

was used m ore often in all years (K ilcom m ins et al 2004). The authors concluded that:

“This pattern suggests that prison w as used as the default sanction in many cases, rather than being held in 

reserve for the m ost serious offences or those offenders who were deem ed unsuitable for any form o f  

com munity punishment. This sugge.sts a strong orientation towards custody am ong Irish judges”(K ilcom m ins 

et al, 2004: 244).
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Table 2-6 Ratio of Immediate Imprisonment to Probation and Community Service

Y ear R atio

1980 4.0

1981 5.1

1982 2,4

1983 2.5

1984 2.8

1985 2.8

1986 2.7

1987 3.7

1988 1.5

1989 1.4

1990 1.3

1991 1.4

1992 1.6

1993 1.6

1994 1.7

Source: (Kilcommins ct al 2004)

A recent study on the use o f  com m unity service orders suggests that judges may not alw ays use 

them  strictly as alternatives to im prisonm ent, as required by legislation, but that in som e cases they 

m ade be used in circum stances w here prison w ould not have been im posed. In their study, W alsh 

and Sexton (1999) found that 43 per cent o f  those given a com m unity service order (CSO) were 

first tim e offenders and a further 25 per cent had a crim inal record that could be described as 

m inor. This led them  to  conclude that “som e courts m ay have been inclined to  resort to  a CSO  in 

cases w here a custodial sentence may not have been passed had C SO s not been available as an 

op tion” (1999: 28). W alsh and Sexton (1999) reported that many judges w ere critical o f the fact 

that the exiting legislation requires that C SO s can only be used as an alternative to im prisonm ent. 

T he relative under-use o f  alternatives w as also ev ident from the findings o f a study o f  sentencing in 

the C ircuit Court, w here it was found that 49 per cent o f convicted offenders w ere im prisoned, 38 

per cent received a suspended sentence, 4 per cent received a fine and the rem ainder were dealt 

w ith by the Probation o f  O ffenders A ct, 1907 (C om m ittee o f Inquiry into the Penal System 1984).

It appears therefore that Irish judges are strongly oriented tow ards im prisonm ent and tend to under

use existing  alternatives. Prior to  K ilcom m ins et a l’s (2004) analysis outlined above, M cC ullagh 

had suggested that “the judiciary  [were] increasingly unw illing to use the range o f non-custodial 

sentences and [were] opting instead to send m ore offenders to  prison and to  send them  for longer
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periods o f tim e”(1988: 164). He attributed this behaviour to the increased punitiveness o f the 

judiciary . H owever, as discussed earlier, there may be o ther explanations for the apparent reliance 

on im prisonm ent and under-use of alternatives. Indeed, other than W alsh and Sex ton’s (1999) 

study, there has been no research on how judges use alternatives to  im prisonm ent or on their views 

of alternatives.

The Use o f  Fines

A num ber o f claim s regarding punitiveness in ju d ic ia l sentencing practices relate to how the courts 

use the main financial penalty available to them , fines. Firstly, it has been suggested that Irish 

courts use fines relatively less often than courts in other countries, in particular the M agistrates’ 

Courts in England and W ales (Sub-Com m ittee on C rim e and Punishm ent 2000). In its report on 

A lternatives to F ines and  the Uses o f  P rison, the Sub-C om m ittee on C rim e and Punishm ent (2000) 

com pared how fines were used in the D istrict C ourt in Ireland with their use in the M agistrates’ 

C ourt in England and W ales in 1996. In relation to sum m ary offences, it found that w hile the 

D istrict C ourt im posed fines in 34 per cent o f cases, the M agistrates’ C ourt im posed fines in 87 per 

cent. S im ilarly, in relation to indictable offences, the D istrict C ourt im posed fines in 6 per cent o f 

cases w hereas the M agistrates’ C ourts im posed fines in 36 per cent of cases. O n the basis o f this 

com parison, it suggested that fines were relatively under-used in Irish courts and particularly in 

relation to indictable offences.

Table 2-7 Fine Defaulters and the Use of Prison

Y ear No. In D efault o f  Fine % O f All C om m ittals

1990 961 28.3

1991 769 22.1

1992 1404 29.6

1993 1880 34.5

1994 2173 21

1995 1920 19.3

1996 1610 15.5

Source: (Redmond 2002)

A lthough this com parison suggests that fines are used less often in Ireland than in England and 

W ales, because o f the problem s inherent in general com parisons o f this type, it can hardly be taken 

as proof that Irish courts are more or less punitive than those in England and W ales. In any case, a 

m ore im portant concern for most com m entators is the fact that a high proportion o f com m ittals 

under sentence each year are made up o f fine defaulters (O ’M ahony 1993, 2000; Expert G roup on 

the Probation and Social W elfare Service 1999; Sub-C om m ittee on C rim e and Punishm ent 2000;
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R edm ond 2002; K ilcom m ins et al 2004). T able 2-7 above show s the num ber o f persons com m itted 

to  prison in default o f paym ent o f fines and the percentage o f all com m ittals that this represented 

betw een 1990 and 1996. As R edm ond (2002) notes, there are no figures available for the years 

after 1996.

T able 2-7 show s that w hile the proportion o f fine defaulters im prisoned each year fluctuated 

betw een 1990 and 1996, it rem ained high and som e w ould say, unacceptably high throughout this 

period. It has been suggested that the use o f im prisonm ent for fine defaulters indicates a level o f 

unnecessary punitiveness in the Irish crim inal justice system , especially considering that these 

offenders do not pose a risk to the public (O ’M ahony 1993, 2000; Expert G roup on the Probation 

and W elfare Service 1999). H ow ever, judges are not entirely responsible for this situation: 

currently  the only m ethod o f  enforcem ent o f fines is im prisonm ent, despite num erous reports that 

have em phasised the need to broaden the penalties available (Expert G roup on the Probation and 

W elfare Service 1999; Sub-C om m ittee on C rim e and Punishm ent 2000; Law Reform  C om m ission 

2002, 2003). W hen im posing a fine the courts usually set out the follow ing details: the am ount o f 

the fine, the tim e period allowed to  pay and the period o f im prisonm ent to  be served if  the fine is 

not paid. If  the offender does default, a w arrant is issued from the court and executed by the 

G ardai; the offender rarely, if  ever, appears before the court again before being im prisoned despite 

the fact that there is a right to  request further tim e to  pay.

A lthough judges m ay not directly im prison fine defaulters, if judges set the level o f the fine w ithout 

reference to the offender’s m eans, im prisonm ent may be the inevitable result. Even though judges 

do have a legal obligation to have regard to  the means o f the offender when im posing a fine, it 

appears from  a recent study on fine defaulters that this obligation may not alw ays be fulfilled. 

B ased on interview s with 24 fine defaulters, R edm ond (2002) found that the m ajority o f 

interview ees w ere unem ployed and that a significant m inority w ere living in poverty. T he offences 

fo r w hich they had originally been convicted w ere predom inantly  m inor offences and the vast 

m ajority  o f  them  fell into tw o categories: road traffic offences and public order offences. 

Im portantly , R edm ond (2002) concluded that, fo r a variety o f reasons, the m ajority o f offenders 

interview ed genuinely did not have the capacity  to  pay the fines and little, if  any, attem pt was m ade 

by the court to enquire into their means.

Implications o f  Comparative Analysis o f Imprisonment fo r  Irish Sentencing Practices

N otw ithstanding its inherent w eaknesses (see Pease 1994), the rate o f  im prisonm ent is the most 

com m only used m easure for com paring the relative punitiveness o f d ifferent countries in term s o f 

their use o f  im prisonm ent (K ilcom m ins et al 2004). H ow ever, the rate o f  im prisonm ent per 100,000 

o f  the population can be m easured either by using the daily average num ber o f  prisoners (know n as 

the prison stock) o r by using the total num ber o f  com m ittals to prison per year (know n as prison
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flow ) (O ’D onnell 2001). A num ber o f researchers have highlighted the fact that, when com pared 

w ith o ther European countries, Ireland appears to have a relatively low crim e rate, a relatively low 

prison stock but a relatively high flow  o f prisoners (O ’M ahony 1993, 2000; O ’D onnell 2001; 

O ’Sullivan and O ’D onnell 2003; K ilcom m ins at al 2004). This suggests that Irish judges m ay use 

im prisonm ent m ore punitively than in other countries, at least in relation to  the frequency with 

w hich they resort to it. A b rief exam ination o f the latest com parative statistics confirm s that Irish 

judges do appear to  send people to prison m ore frequently than judges in o ther countries.

Comparatively High Flow into Prison

The European Sourcebook of Crim e and Crim inal Justice Statistics (2006) g ives details o f the rate 

o f detention and the rate o f im prisonm ent for various countries in Europe over the years 2000 to  

2003 (inclusive). W hen equivalent figures for Ireland are com pared with those of other European 

countries it is clear that while Ireland is below  average in terms o f  its ‘stock’ o f prison population it 

is above average in term s of its ‘flow ’. In 2000, o f the 25 countries for w hich data w as available, 

only eight countries had a higher flow  into prison than Ireland. In 2003, only five countries had a 

higher flow  into prison per 100,000 o f the population than Ireland. In contra.st to this in relation to 

‘stock’ in 2000 and 2003 Ireland’s prison population was sm aller than 22 and 24  o f the 35 

countries respectively.

Comparatively Low Crime Rate

D espite having a relatively high flow o f prisoners, Ireland appears to have a relatively low  crim e 

rate w hen com pared w ith o ther European countries. The European Sourcebook o f C rim e and 

C rim inal Justice S tatistics (2006) shows that the level o f crim e per head o f  population in Ireland in 

2000 was 1,933 per 100,000 o f the population, well below  the European average o f 4 ,524 per 

100,000 o f the population. A lthough the level o f crim e per head of population in Ireland increased 

to 2, 634 in 2003, it was still well below  the European average o f 4, 736 per 100, 000 of the 

population for that year.

Prisoners per 1,000 Crimes

A nother way o f m easuring punitiveness in a com parative context is to  com pare how many 

prisoners each country detains per 1,000 crim es recorded. A ccording to K ilcom m ins et al (2004) 

Ireland appears relatively punitive when the prison population is expressed per 1,000 crimes. For 

exam ple, in 2000, “the proportionate use o f custody was three tim es as high as England and W ales 

and the N etherlands, and fives tim es as high as Finland (K ilcom m ins et al 2004:251)” .
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As we have seen, it is claim ed that Irish judges use im prisonm ent m ore frequently than judges in 

o ther countries and that this m ay indicate that Irish judges are therefore m ore punitive. H owever, 

no com parative research has ever being carried ou t com paring how Irish judges sentence with how  

judges in o ther ju risd ictions sentence.

Claims of Bias in Sentencing Practices

C laim s o f  bias in Irish sentencing practices arc not as com m on as those relating to inconsistency, 

leniency and punitivcness. N evertheless, studies that have exam ined sentencing in the D istrict 

C ourt indicate that w om en appear to receive m ore lenient treatm ent than men (Lyons and Hunt 

1983) and that offenders from  poorer areas receive harsher sentences than those from less deprived 

areas (B acik et al 1998). Lyons and Hunt (1983) exam ined the im pact o f gender on the sentencing 

o f  larceny offences in the D istrict Court. They exam ined police and court records o f  108 fem ale 

and 120 m ale offenders convicted and sentenced for larceny offcnces in 1979. They found that 

even w hen factors such as crim e seriousness w ere accounted for, women appeared to  receive m ore 

lenient sentences than m en in 70  per cent o f cases. They concluded that when sentencing women 

D istrict C ourt judges m ay place greater em phasis on certain factors including fam ily background, 

m arital status and parenthood (Lyons and Hunt 1983).

Bacik et a l’s (1998) .study exam ined the relationship betw een com m unity deprivation and variation 

in sentencing practices. They carried out a m ultivariate statistical analysis o f a random  sam ple o f  

2 ,000 cases heard in the D ublin D istrict C ourt between 1988 and 1994 in order to  exam ine the 

effect o f  factors such as age, sex, social class and residence on sentencing severity. T he key 

findings w ere that offenders from deprived areas were alm ost 50 per cent less likely to receive a 

fine and alm ost 50 percent m ore likely to receive a prison sentence than offenders from  non

deprived areas (B acik et al 1998).

Bacik et a l’s (1998) findings indicate that there is a possibility o f  bias in sentencing against people 

from deprived areas. T hey  concluded that if further analysis confirm ed the existence o f  such bias 

“then the practices o f  the courts and the attitudes and assum ptions o f those m aking the sentencing 

decisions w ould m erit a  m ore thorough exam ination (Bacik et al 1998: 26)” .

It is clear that research on the nature o f sentencing in Ireland is both necessary and long overdue. 

The main issues that research m ight usefully explore are highlighted above. H ow ever, in Ireland 

sentencing takes place in a num ber o f different courts. Each court deals w ith different types o f 

offences and occupies a different level in the sentencing system. It is therefore necessary to 

exam ine w hich courts are m ost appropriate to study in order to  explore the issues in sentencing that

49



Chapter Two

have been highlighted above. The rem aining section o f  this chapter therefore exam ines the relative 

w orkload and the contribution to the prison population o f the various crim inal courts in Ireland.

Relative Workload of the Criminal Courts

Table 2-8 shows the actual num ber and relative proportion of all cases disposed o f by the crim inal 

courts in Ireland for 2005. C learly, the higher the court the sm aller the num ber o f crim inal cases it 

disposes of. For exam ple, the D istrict C ourt disposed of all sum m ary cases and over 82 per cent of 

indictable cases in 2005. D espite the fact that there w ere only 54 D istrict C ourt judges (not 

including the President o f the D istrict C ourt) in 2005, between them , they disposed o f  a total o f 

302134 cases in 2005 (C ourts Service 2006). T his explains why the D istrict C ourt has often been 

described as the w orkhorse o f the Irish crim inal ju stice  system.

In 2005 there w ere 33 C ircuit C ourt judges (not including the President of the C ircuit C ourt) and 

Table 2-8 show s that they disposed o f 8824 indictable cases in that year. H ow ever, 6287 o f those 

cases were appeals from  the D istrict C ourt (Courts Service 2006). A lthough four criminal courts 

are em pow ered to  hear crim inal offences, clearly the Di.strict C ourt and the C ircuit Crim inal Court 

sentence the vast m ajority o f crim inal cases.

Table 2- 8 Cases Disposed of by the Criminal Courts in Ireland 2005

Courts N um ber of 

C ases D isposed 

of: Indictable 

O ffences

Percentage of 

Indictable C ases 

D isposed o f by 

V arious Courts

N um ber of 

C ases D isposed 

of: Sum m ary 

O ffences

Total N um ber o f 

all C ases 

D isposed o f

Central 117 0.2 .

C rim inal Court

Special 6 0 - -

C rim inal Court

C ircuit 8824 17.6 - -

Crim inal Court

D istrict Court 41374 82.2 302134 -

Total 50321 100 302134 352455

Source: Courts Service (2006)

50



Chapter Two

Contribution of the Various Courts to the Size of the Prison Population

Between 1960 and 1990, annual prison reports and the statistical abstracts provided som e 

inform ation on the num ber o f offenders com m itted to sentence by the D istrict C ourt and by the 

superior courts. As well as being the w orkhorse o f the system . T able 2-9 clearly show s that the 

D istrict C ourt is responsible for sending the vast m ajority o f  adults, over 80 per cent per cent, to 

prison in the years shown. T his is not surprising considering that it hears all sum m ary offences and 

also deals w ith over 80 per cent o f all indictable cases taken each year. C orrespondingly, the 

C ircuit and C entral Crim inal C ourts were responsible for sending approxim ately 20 per cent o f 

adults to  prison during the years shown.

Table 2-9 Adult Committals to Prison under Sentence by Court Type

Year D istrict Court Superior C ourts M ilitary Court Special C rim inal Court

1960 1888 133 0 0

1970 1864 166 0 0

1980 1969 400  0 0

1990 2867 489 0 0

Source: Annual Report on Prisons and Places of Detention, Irish Prison Services Annual Reports, Statistical 

Abstracts, various years. Comparable figures are not available after the year 1990.

It is often assum ed that the sentences im posed by the D istrict C ourt are predom inantly  short 

sentences o f less than 6-m onths. Indeed, for much o f its history, the jurisd iction  o f the D istrict 

C ourt was lim ited to  passing a m axim um  sentence o f  6-m onths for a single offence and 12-m onths 

where there w as m ore than one offence and these were ordered to run consecutively. Section 12 o f  

the C rim inal Justice A ct, 1984, extended the sentencing jurisd iction  o f the D istrict C ourt by 

increasing to 2-years the aggregate term  o f  im prisonm ent that could be im posed w here sentences 

were ordered to run consecutively.

T able 2-10 show s that w hile the D istrict C ourt is most likely responsible for the m ajority o f 

sentences o f  less than 1-year, it is also responsible for a significant proportion o f the longer 

sentences that are handed dow n each year. If  we assum e that the D istrict C ourt im poses the vast 

m ajority  o f  sentences o f  less than 1-year, this will allow  a conservative estim ate o f  the extent to 

which it is responsible for the longer sentences. T able 2-9 show s that in 1980, 1969 adults were 

com m itted to prison by the D istrict Court. T able 2-10 shows that in the sam e year, the prison 

service received 1864 adults w ho w ere serving sentences o f less than 1-year. Follow ing the 

assum ption outlined above, this m eans that the D istrict C ourt was responsible for sending at least
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105 adults to prison for more than 1-year. This represents just over 25 per cent o f  the sentences o f  1 

to 2-years, and one fifth o f  all sentences o f  greater than I-year.

Table 2-10 Sentence Lengths of Adults Committed to Prison on Conviction

Total A dults C om m itted to Prisons on C onviction

D istrict Court Superior Courts < 1 -year 1 -y <  2-yrs 2-yrs -1-

1980* 1969 4 35 1864 382 123

1985** 30 1 4 443 2 6 2 9  525 294

199Q*** 286 7 533 2 4 1 8  578 3 9 0

Source: Annual Report on Prisons and P laces o f  Detention

In later years. Table 2 -1 0  sh ow s that the D istrict Court was responsib le for a greater proportion o f  

the longer sentences handed dow n by the courts. In 1985, the D istrict Court sentenced at least 385  

adults to sentences o f  more than 1-year, w hich represents 73 per cent o f  sentences o f  1 to 2-years 

and 47  per cent o f  all sentences o f  m ore than 1-year. The relevant figures for adults sentenced by 

the District Court in 1990 are sim ilar, with at least 4 4 9  being sentenced to m ore than l-year in 

prison, which represents 78  per cent o f  sentences 1 to 2-years and 48  per cent o f  all sentences o f  

greater than 1 -year.

S o  far w e have seen that the Di.strict Court was responsib le for over 80  per cent o f  adults w h o were 

sentenced to im prisonm ent betw een 1960 and 1990. A lthough figures are not available from  1990 

onw ards, it is likely  that sim ilar practices continued into the new  century. W e have also seen that 

the D istrict Court is not only responsib le for the majority o f  short sentences o f  less than 1-year but 

that it is a lso  responsib le for the majority o f  m edium  length sen tences o f  1 to 2-years. B ccau se it is 

the workhorse o f  the criminal court system  it m ay not seem  surprising that the D istrict Court is 

responsib le for sentencing over 80 per cent o f  those w ho are im prisoned each year. H ow ever, it 

m ust be rem em bered that the crim inal jurisdiction o f  the District Court is lim ited to dealing with 

‘m inor o ffen ces’ on ly , and cases heard in the D istrict Court proceed by w ay o f  sum m ary trial. This 

essen tia lly  m eans that over 80 per cent o f  persons w ho are sent to prison every year have been 

convicted  o f  a m inor offen ce  and have not been tried by judge and jury.

W hat im pact then do the sentencing practices o f  the various crim inal courts have on the size  o f  the 

prison population in Ireland? D ue to the fact that w e have very little  inform ation on the sentencing  

practices o f  the courts it is im possib le to g ive  an accurate account o f  the im pact that the sentencing  

practices o f  different courts have on the size o f  the prison population. H ow ever, based upon the
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assumption made earlier, that the District Court is most likely responsible for the majority of 

sentences of less than 2-years, it is possible to gain a rough estimate of the size of the prison 

population this represents.

Table 2-11 shows the percentage of persons sentenced to prison by sentence length or the ‘flow’ 

into prison in 1990 and the percentage of persons serving particular sentence lengths or the ‘stock’ 

in January 1991. Table 2-11 shows that 89 per cent o f all persons who were committed to prison 

under sentence in 1990 were serving sentences of less than 2-years, which in turn represented 47 

per cent of the prison population or ‘stock’ as measured in January 1991.

Table 2-11 Impact on Prison Population

Sentence Length

Persons Sentenced to 

Prison and Detention in 

1990 Classified by 

Sentence Length: ‘Flow’

Persons in Prisons and 

Places of Detention in 1 

January, 1991, Classified 

by Sentence Length: 

‘Stock’

No. % No. %

Less than 6-months 1899 43 119 6

6-months less than 1-year 1076 25 271 14

1-year less than 2-years 926 21 527 27

2-years and over 475 11 224 53

Total 4372 1983

Source: Annual Report on Prisons and Places of Detention

The sentencing practices o f the District Court have a very significant, and arguably 

disproportionate, impact on the size and composition of the prison population. Although the 

evidence presented here is tentative, it docs suggest that imprisonment in Ireland is used 

predominantly for ‘minor offences’ heard in the District Court. The sentencing practices o f the 

District Court can contribute to the growth of the prison population in a real and important way. In 

1990, it is likely that approximately 40 per cent o f the prison population consisted of offenders who 

were sentenced by the District Court. Over fifteen years later, in December 2005, sentences of less 

than 2-years represented 35 per cent of the prison population or stock (Irish Prison Service 2006).

As mentioned previously, the Circuit and Central Criminal Courts are responsible for 

approximately 20 per cent of offenders who are imprisoned every year. Although these courts .send 

a much smaller proportion of offender to prison every year, because of the nature of their
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sentencing pow ers, they are responsible for all sentences im posed in excess o f 2-years. Therefore, 

their sentencing practices are responsible for a m uch larger proportion o f the prison population than 

the D istrict Court. By a process o f deduction, it is likely that the C ircuit and C entral Crim inal 

C ourts w ere responsible for the approxim ately 60 per cent o f the prison stock in 1991 and 

approxim ately 70 per cent o f the prison stock in 2005.

H ow ever, the Central Crim inal C ourt deals with the m ost serious offences including m urder, rape 

and aggravated assault and as T able 2-8 show s, relative to other courts, it disposes o f a very small 

num ber o f  cases each year. S im ilarly, the problem s identified earlier regarding the breadth o f 

sentencing discretion and the lack o f guidance are not as relevant to sentencing in the C entral 

C rim inal C ourt as they are to the low er courts. T his is because the sentencing precedents o f the 

C ourt o f Crim inal Appeal tend to be most relevant to the type o f  offences heard in the Central 

C rim inal Court. It appears therefore that in order to exam ine the issues highlighted earlier, the most 

appropriate courts to exam ine are the D istrict and C ircuit Courts.

Conclusion

H aving exam ined the nature o f the sentencing system  and the claim s m ade about sentencing, it is 

clear that despite the im portance o f judicial sentencing practices, in Ireland we know very little 

about how judges actually sentence in practice. Irish judges exercise a very broad sentencing 

discretion and it has been suggested that this results in w idespread inconsistencies. H ow ever, no 

research has ever been carried out that was specifically designed to exam ine inconsi.stency in Irish 

sentencing practices. As we have seen, sentencing discretion is m ost pronounced in relation to 

certain aspects o f the sentencing decision. For exam ple, we know  that Irish judges m ay choose 

from  a num ber o f different .sentencing aims, that there is no guidance on the relative seriousness o f 

d ifferent offences and no guidance regarding how the various aggravating and m itigating factors 

should be weighed. Sim ilarly, judges m ay choose from  a wide range o f different penalties but 

receive little guidance regarding how they should use these penalties. If there is inconsistency in 

Irish sentencing practices it is likely to be related to  differences am ongst judges regarding these 

aspects o f the sentencing decision.

Indeed, despite the supposed im portance o f the principle o f proportionality, we do not know 

w hether judges actually adhere to this principle in practice. The leading authorities on sentencing 

appear to disagree regarding the role played by previous convictions in sentencing. H ow ever, 

w hether judges engage in cum ulative sentencing or in progressive loss o f m itigating has im portant 

consequences for the nature o f sentencing in Ireland. Furtherm ore, w hile it is thought that judges 

engage in ‘instinctual synthesis’, recent case law  suggests that the appropriate approach should be 

the ‘tw o-tiered’ approach. N otw ithstanding the im portance o f these basic questions for 

understanding the nature of sentencing in Ireland no study has ever attem pted to answ er them.
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A lthough there is a lacic o f reliable statistical inform ation on sentencing practices it has been 

claim ed that im prisonm ent is used excessively in Ireland. A nalyses o f  prison reports suggest that 

Irish judges tend to im pose short prison sentences on offenders convicted o f relatively m inor 

offences. A com parison o f prison and probation reports suggests that Irish judges are strongly 

oriented tow ards im prisonm ent and tend to under-use probation and com m unity service. It appears 

that Irish judges use fines less often than those in E ngland and W ales, and that a high proportion o f 

fine defaulters are im prisoned every year. It is not known w hether these trends result from judicial 

punitiveness or w hether they might be explained by o ther factors including the lim ited nature of 

alternatives to prison and the role played by previous convictions.

W hile a num ber o f  possible explanations have been put forw ard, no research has explored w hich o f 

these explanations might best explain th is apparent trend. In particular, we have no inform ation on 

jud icial view s and assum ptions regarding the use o f prison and the use o f the various alternatives to 

prison even though it is precisely this type o f inform ation that w ould provide som e insight into the 

trends observed. S im ilarly, although it has been suggested that Irish judges use im prisonm ent m ore 

frequently than judges in o ther countries no com parative sentencing research has every being 

carried out in Ireland. Lastly, w hile there is some evidence o f  gender and poverty related bias in 

Irish sentencing practices, we have no understanding o f how  judges approach the sentencing o f  

women and poorer defendants.

This chapter h ighlighted the key claim s m ade about sentencing in Ireland and the key questions 

that rem ain unansw ered. C hapter 3 exam ines the key findings o f and the m ethodologies used by 

researchers in o ther jurisd ictions w ho have exam ined the sam e questions.
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CHAPTER THREE: LITERATURE REVIEW  

Introduction

C hapter 2 introduced the em pirical context in w hich this study takes place. The nature o f the Irish 

sentencing system  was exam ined and the absence o f statistical inform ation and research on 

sentencing in Ireland was em phasised. C hapter 2 also highlighted the key questions that have been 

raised about the nature o f sentencing in Ireland. T his chapter describes and critically  evaluates how 

researchers have exam ined the sam e questions in other jurisdictions. For this reason, this chapter is 

organised them atically and includes a review o f research on: inconsistency in sentencing; the 

factors associated with the use o f custodial and non-custodial sanctions; com parative studies o f 

sentencing; and on bias in sentencing.

Previous studies on sentencing have been carried out using a variety o f m ethodologies. However, 

two general approaches can be discerned: studies that are based on ‘actual cases’ sentenced in the 

courts; and studies that have used either sentencing vignettes and/or interview s w ith sentencers. 

T herefore, although this chapter is organised them atically , the analysis o f previous research relating 

to each que.stion will be organi.sed m ethodologically. T his chapter concludcs by draw ing together 

the key les.sons learned by previous researchers and considering their im plications for this study.

Consistency in Sentencing

As discussed in C hapter 2, one o f the defining features o f  the Irish sentencing system  is the breadth 

o f sentencing discretion exercised by judges and it has been suggested that this results in 

w idespread inconsistencies. H ow ever, no research has ever been carried out that was specifically 

designed to exam ine inconsistency in Irish sentencing practices. The extent o f and the reasons for 

inconsistency in sentencing practices have been researched extensively in o ther jurisdictions. Tw o 

general m ethodological approaches have been adopted: the ‘actual cases’ approach and sentencing 

vignettes.

“Actual C a ses” Approach

Early research within the “actual cases” approach tended to explain variations in sentencing by 

reference to the idiosyncratic exercise o f discretion by individual sentenccrs (G audet, 1933;Green 

1961). For exam ple, G audet et al (1933) exam ined 7442 cases decided by six judges over a period 

o f nine years and found significant variations in the proportions o f different types o f sentences 

im posed by each judge. They assum ed, given the size o f  the sam ple o f cases and the fact that they 

were random ly assigned to  individual judges, that each ju d g e ’s caseload w ould be broadly
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comparable with respect to the proportions of serious and minor cases and the criminal histories of 

the defendants. Gaudet et al (1993) therefore reasoned that any variations found in patterns of 

sentencing could be explained by reference to the idiosyncrasies of individual judges. However, 

their study failed to control for differences in the types of cases being sentenced. This meant that it 

was not possible to say whether variations in sentencing were caused by differences in the types of 

cases being heard or by differences in the way that individual judges treated the cases.

Early studies that did control for crime seriousness and prior record did not collect information on 

the impact of differences between judges on inconsistency in sentencing. For example, Mannheim 

et al. (1957) found inconsistency in the sentencing practices of 8 London juvenile courts in the 

mid-1950s. Their study, based on court records, attempted to assess whether differences in the 

types of cases coming before the courts, such as differences in crime seriousness and offender 

characteristics, might account for inconsistencies in sentencing patterns. Mannheim et al (1957) 

found that these differences could largely be discounted. They concluded that sentencers in the 

juvenile courts based their deci.sions on an ‘intuitive asse.ssment of the individual facts’ and 

recommended that future re.search should focus upon discovering sentencers’ attitudes to the 

different sanctions available to them (Mannheim et al 1957: 138).

The fact that inconsi.stencies in sentencing practices could not be completely accounted for by 

differences in the types of cases being dealt with by different courts encouraged later studies to 

investigate the role played by judicial factors. A number of studies, carried out in England and 

Wales, examined inconsistencies in sentencing practices between different benches in the 

M agistrates’ Courts (Hood 1962, 1972; Tarling 1979; Parker et al 1989). These studies, based on 

statistical analysis o f court records and interviews with sentencers, confirmed the existence o f 

substantial inconsistencies between the sentencing practices of different courts. They also revealed 

that one of the most important influences on sentencing practices in the Magistrates’ Court was the 

prevailing ‘sentencing culture’ o f particular benches.

Hood’s (1962) study examined the reasons for variations in the sentencing practices of M agistrates’ 

Court in England and Wales. He argued that if variations in the sentencing practices of local courts 

were caused by differences in the sentencing policies being applied by those courts then this would 

be contrary to the principle of equality. His study was therefore concerned with investigating the 

extent to which sentencing variations could be explained by differences in sentencing policies or 

alternatively by differences in either the state of crime in different areas or the characteristics of 

offenders appearing before the courts. However, Hood (1962) did not define equality in sentencing 

as meaning that like cases should be treated alike. Instead, he defined equality as meaning ‘equality 

o f  consideration’, that is, that magistrates .should take account o f the same general considerations 

when sentencing each case.
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Hood (1962) identified tw o types of considerations. Firstly, he argued that there are certain 

observable and objective factors that are alw ays relevant when sentencing, such as type of crime 

and prior convictions, and that these factors are usually  noted in court records. Secondly, he argued 

that there are ‘o ther’ considerations, w hich take place in the m inds of the m agistrates, that are 

likely to  be specific to individual cases and that cannot be found in court records. H ood (1962) 

reasoned that a statistical analysis o f the objective factors in sentencing w ould be sufficient to 

explore w hether o r not there w as a relationship betw een the types o f cases being heard and 

.sentencing variations. A lthough the ‘o ther’ considerations identified were likely to be im portant, he 

argued that their effect was likely to balance out across cases and that these types o f factors, which 

included attitude o f  the offender and im pact o f the m itigation plea, w ere largely immea.surable.

On the basis o f this reasoning, he collected and statistically analysed random  sam ples o f property 

cases from tw elve courts that had high, medium and low rates o f im prisonm ent. For m ost courts, 

interview s w ere al.so carried out with m agistrates, m agistrates’ clerks and probation officers. 

A lthough case factors explained som e o f the variation in sentencing betw een courts. Hood (1962) 

found significant differences in the use of im prisonm ent that could not be explained by differences 

in the types of cases appearing before the courts. For exam ple, courts with the highest rate o f 

im prisonm ent tended to  be more severe than could be explained by the types o f  cases before them. 

Sim ilarly, courts with the low est rate o f im prisonm ent were less severe than could be explained by 

characteristics o f the cases they dealt with. H ow ever, Hood (1962) found that some courts had 

sim ilar rates o f im prisonm ent and that generally these courts tended to im prison sim ilar types o f 

offender. In relation to  these courts, he therefore concluded that there was evidence of ‘equality o f  

consideration’.

Furtherm ore, there was no relationship betw een how particular courts used im prisonm ent and their 

use o f other sanctions. For exam ple, courts that tended to use probation m ost often also made 

extensive use o f im prisonm ent. This led to  the tentative conclusion that ‘differences in sentencing 

policy are not so much a reflection o f opposing view s on the aim s o f punishm ent, but a reflection 

o f different beliefs on how to achieve these aim s’ (H ood 1962:123). V ariations in the im prisonm ent 

policies o f the courts could not therefore be explained by reference to real differences in the types 

of cases appearing before them or by reference to  differences in the sentencing aim s pursued. 

Instead, Hood concluded that differences in the im prisonm ent policies o f the m agistrates were 

related to a num ber o f factors, including ‘the social constitution o f the bench, and its particular 

view o f the crim e problem ’ (1962:119).

Hood (1962) observed that variations in sentencing practices w ere related to  differences in the 

.sentencing policies pursued by individual courts. Based on inform ation from  interview s w ith
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m agistrates and their clerks, it becam e apparent that there was a relationship betw een the 

sentencing policy o f  an individual court and the views o f  the m agistrates at that court. D ifferences 

in sentencing practices appeared to be related to differences in m agistrates’ personal views 

regarding the best way to  deal w ith offenders:

“O ne court m ay think tha t d e terrence  can only  be ach ieved  by im prisonm ent; ano ther m ay th ink  that a sim ilar 

aim  can be reached ju s t as w ell through  the im position  o f  a fine (H ood  1962:123)” .

Certain aspects o f the sentencing environm ent appeared to solidify differences in sentencing 

policies betw een courts. Hood (1962) found that the sentencing policy adopted by individual courts 

tended to  be strongly influenced by the view s o f one particular m agistrate or a small num ber o f 

m agistrates. A lthough m agistrates em phasised the uniqueness o f each case, great im portance was 

placed upon the value o f experience. This m eant that long serving m agistrates tended to have a 

disproportionate influence on .sentencing policy. The sentencing policy o f a particular court was 

perpetuated through the training o f new  m agistrates by placing them under the ‘tutonship’ o f the 

chairm an (H ood 1962:124). T his, it was suggested, m eant that only the m ost strongly opinionated 

m agistrates w ould attem pt to a lter the policy o f the bench.

H ood’s (1962) key findings w ere reproduced by sim ilar research carried out alm ost tw o decades 

later. T arling ’s (1979) study, based upon a statistical analysis o f the sentencing patterns o f  30 

courts, confirm ed the continued existence o f w idespread and substantial .sentencing disparities and 

also found that these w ere m ost evident betw een benches rather than within them . For exam ple, 

one court in the study im posed custody upon 3 per cent o f  offenders appearing before it, w hereas 

another court im posed it for 19 per cent o f offenders (Tarling, 1979). Only som e o f the differences 

in sentencing practices betw een different bcnches could be explained by d ifferences in intake 

(Tarling, 1979). O f prim ary im portance to m agistrates was m aintaining internal consistency; the 

habits and traditions o f each court acted as a constraint on the initiative o f individual sentencers 

(Tarling, 1979).

A lthough these studies made a num ber o f  im portant contributions to know ledge about sentencing 

they can be criticised on a num ber o f grounds. Firstly, although they w ere able to pinpoint, m ore 

precisely than earlier studies, the degree o f inconsistency in sentencing caused by differences in 

case factors, they tended to  attribute the rem aining inconsistency to  differences betw een sentencers 

w ithout actually  m easuring these differences (H ogarth 1971; A ustin and W illiam s 1977; Palys and 

D ivorski 1986). For exam ple, in H ood’s study variations in sentencing that could not be accounted 

for by differences in case factors were attributed to differences in sentencing policies. H ow ever, no 

attem pt was m ade to  m easure the im pact o f different .sentencing policies on actual sentencing
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decisions. These studies therefore failed to m easure the precise degree o f  inconsistency that could 

be attributed to  differences betw een magistrates.

Secondly, because these studies relied on court records, they did not control for the influence o f 

o ther factors likely to influence the sentence im posed, including aggravating and m itigating 

circum stances declared in court (H ogarth 1971; A ustin and W illiam s 1977; Palys and D ivorski 

1986). In fact, as discus.sed above. H ood (1962) explicitly assum ed that the m ost im portant factors 

influencing sentencing practices w ere the objective factors that could be found in court records. He 

also explicitly assum ed that certain considerations that took place in the m inds o f m agistrates, 

including those related to  the attitude o f the defendant and m itigating factors, were unlikely to have 

a significant affect on variations in sentencing. As w e shall see, it is precisely these types o f factors 

and the differential w eighing o f these factors that other research has shown to be highly influential 

(H ogarth 1971; A shw orth et al 1984; M illie, T om bs and Hough 2007). Sim ilarly, studies that place 

greater em phasis on understanding judicial reasons for sentencing typically provide greater insight 

into the dynam ics o f the sentencing process and on the reasons for inconsistency in .sentencing.

M any o f the problem s highlighted above were addressed in the approach taken by Parker et al 

(1989), in their study on the sentencing practices o f 4 m agistrates’ courts in England. R ather than 

being solely concerned w ith variations in sentencing, Parker et al (1989) w ere particularly 

interested in exam ining how m agistrates dealt w ith young offenders w ho were ‘at risk o f receiving 

custody’. They chose four courts with sim ilar ‘input’ characteristics but with different sentencing 

patterns and follow ed 240 cases right through the sentencing process. Inform ation on each 

defendant was collected from  a variety o f sources including court records, social enquiry reports, 

school reports and police files. R esearchers observed the sentencing hearing in order to collect 

inform ation on the aggravating and mitigating factors declared in court. Im portantly, Parker et al 

(1989) interview ed m agistrates after they had sentenced each case in order to  exam ine their reasons 

for the sentence im posed.

In line w ith previous findings, their study found considerable variations in the .sentencing practices 

o f the four courts and these variations could not be accounted for by differences in case factors 

(Parker et al 1989). They em phasised the im portance o f the influence that each bench’s peculiar 

sentencing culture had on the sentencing practices o f its magistrates:

“One of the most remarkable features of each court we investigated was the all-embracing nature of the local 

version of the magistrates’ ideology (1989: 171)” .

For exam ple, Parker et al (1989) found that although all benches tended to  decide early in their 

deliberations w hether or not a particular case deserved custody, differences em erged betw een

60



Chapter Three

courts regarding the num ber o f eases for w hich custody w as regarded as inevitable even though the 

cases exam ined involved com parable offenders. W hether o r not a particular case was considered to 

be ‘definite custody’ varied according to the policy o f individual benches and th is to som e extent 

explained the w ide variations in the use o f custody betw een benches (Parker et al 1989:119).

Previous studies had shown that m agistrates appeared to adhere to  an ideology o f sentencing that 

was som ew hat contradictory; on the one hand, they em phasised the uniqueness o f  each individual 

case and on the o ther they placed great im portance on the role o f experience in sentencing (Hood, 

1962; T arling, 1979). Parker et al (1989) w ere able to explain this apparent contradiction. They 

found that although m agistrates believed it was necessary to achieve an overall fram ew ork o f 

consistency, dealing w ith each case on its own merits was alw ays the most im portant objective. 

M agistrates rarely referred to their own or other previous cases as ‘overt reference po in ts’, but 

rather as ‘accum ulated  w isdom ’, ‘unconsciously’ w orking on current cases’ (Parker et al 1989:83). 

Con.sistent with previous studies (H ood 1962; Tarling 1979), they found that learning how  to 

sentence w as som ething w hich was achieved not through training, but through experience, aided 

initially by m ore experienced m agistrates (Parker et al 1989). They concluded that m agistrates 

view ed the sentencing task as som ething o f an art, which defies any rational explanation (Parker et 

al 1989).

As stated earlier, in order to exam ine m agistrates’ reasons for the sentences they im posed, Parker et 

al (1989) interview ed m agistrates im m ediately after the sentencing hearing. They found that the 

formal legal factors involved in the case w ere not the most im portant influences on the sentencing 

decision. Instead, m agistrates’ w illingness to rely upon their own com m on sense and snap moral 

judgm ents about the defendant’s character accounted for much o f the variation in the use o f 

custody betw een courts (Parker et al 1989). W hile crim e seriousness and prior record were 

im portant influences on sentence outcom e, they stressed the overall im portance o f  m agistra tes’ 

own interpretations o f  the defendant’s character to the sentencing decision:

“ In the end , how ev er, sen tencers relied  very m uch on the ir ow n personal ju d g m en ts  o f the d e fen d an t’s 

character. W ho the d efendan t is though t to be, as w ell as w hat he o r she has done, is a central fac to r in the 

sen tencing  d ecision” (P a rk er e t al 1989:116).

Their findings also suggest that m agistrates’ own personal m orality affects their judgm ents about 

individual defendants and also filters their interpretation o f o ther sources o f  inform ation regarding 

the defendant:

“M ag is tra te s’ m oral ju d g m e n ts  o f  the d e fen d an t’s charac te r not on ly  ap p ear exp lic itly , but al.so pervade their 

in terp re ta tions o f o th e r  considerations, such as the d e fen d an t's  fam ily  c ircum stances or the sign ificance  o f 

in fo rm ation  g iven in school and social enqu iry  repo rts” (1989:1 17).
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Parker et al (1989) asked m agistrates about their penal philosophies by asking them about what 

they hoped the penalties they im posed in individual cases w ould achieve. In line w ith H ood’s 

(1962) findings, they found that while there w ere som e differences in philosophical approaches 

betw een the courts studied, these did not account for the disparities in sentencing patterns betw een 

them , m ainly because no clear link was found to exist betw een adherence to a particular sentencing 

aim  and choice o f sentence (Parker et al 1989). In term s of how  m agistrates used particular 

sanctions, Parker et al (1989:84) found that the m agistrates’ view s of the appropriateness o f 

specific sanctions in individual cases w ere not necessarily inform ed by law, research or philosophy 

but rather by their own interpretations o f where the ‘balance’ lay betw een the interests o f the public 

and those o f the offender.

W here the balance lay betw een these interests w as in turn related to  m agistrates’ view s about the 

nature and level o f crim e in their area and the degree to which they felt threatened by rising levels 

o f  crim e. D espite the fact that the four court areas in the study did not differ substantially in term s 

o f the patterns o f crim e dealt with by each court, Parker et al (1989) found that m agistrates at 

different courts held very d ifferent view s on the nature and level o f crim e. They sugge.sted that the 

relationship between sentence variation and differences in perceptions o f  local crim e problem s may 

be related to and sustained by locally adopted sentencing policies aim ed at clam ping dow n on 

w hatever crim e is perceived to be particularly problem atic in that area. Parker et a l’s (1989) study, 

also found that m agistrates believed they could assess the defendant’s character by directly 

observing their dem eanour and appearance in court and that their judgm ent of the defendant’s 

character was a factor influencing their sentencing decision in 69 per cent o f the cases studied.

Parker et a l’s (1989) key findings, that form al legal factors are not necessarily the most im portant 

considerations in sentencing and that judicial variability is an im portant factor in understanding 

inconsistency in sentencing, illustrate the im portance of exam ining the factors that actually 

influence sentencers’ decisions. Studies that have exam ined individual as opposed to collective 

sentencing decisions confirm  the im portance o f jud icial variability in relation to understanding both 

the nature o f  the sentencing process and the reasons for inconsistency in sentencing.

H ogarth ’s (1971) classic study on sentencing in Canada is regarded as one o f the most 

sophisticated studies to em erge from the ‘actual cases’ m ethodological approach (Palys and 

D ivorski 1986). The key question for H ogarth (1971) was determ ining the am ount o f variation in 

sentencing that could be attributed to  differences in case factors and the am ount that was solely due 

to the personal characteristics o f individual judges. H ogarth (1971) criticised previous studies that 

had sought to  answ er the sam e question solely based on an exam ination o f  sentencing from  court
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rccords. H e argued that these studies typically attributed variation in sentencing that could not be 

explained by objective factors to judiciary  variability w ithout actually m easuring this:

“T o  in fer ju d ic ia l a tliludes ind irectly  from  jud ic ia l conduct and no t from  specifically  designed  q u estionna ires 

can lead to c ircu la rity  in reason ing . It is arguab le that one shou ld  not, by o bserv ing  sen tencing  behav iour, 

im pute an attitude  and then em ploy  that attitude to  exp lain  the behav iour, but th is is p rec ise ly  w hat m ost o f 

these s tu d ies ap p ear to do" (H ogarth  1971:10).

For these reasons inform ation w as collected on case factors and judicial factors. H ow ever, H ogarth 

(1971) was also interested in w hether differences in the social contexts in w hich courts operate 

might explain variations in sentencing. T herefore three sets o f  inform ation w ere collected: 

inform ation on the personal characteristics o f 71 m agistrates in O ntario; inform ation on 2,500 cases 

representing seven different offences dealt w ith by the m agistrates over an 18-m onth period; and 

lastly, inform ation on the social contexts in w hich m agistrates sentenced. As well as a personal 

interview , m agistrates w ere asked to com plete a questionnaire on their attitudes to  crim e, 

punishm ent and sentencing. A ttitudes were defined as “a set o f evaluative categories used by 

m agistrates in assessing crim e and determ ining appropriate responses to it” (H ogarth 1971:361). 

The aim  o f  the questionnaire was to  m easure judicial attitudes according to a num ber o f scales 

developed from  inform ation collected during inform al interview s w ith m agistrates prior to  the main 

data collection stage. There w ere five scales in total: justice; punishm ent corrects; intolerance; 

social defcnce; and m odernism .

Inform ation about the sam ple o f cases studied w as collected from court records, probation officers 

and a num ber o f sources. Im portantly, Hogarth (1971) reasoned that data collected from  these 

sources w as unlikely  to provide inform ation on the exact factors that judges actually  considered 

when sentencing. For this reason, he asked judges to com plete a ‘sentencing study sheet’ with 

regard to the seven indictable offences exam ined in the study. T his was to be com pleted 

im m ediately after the sentencing decision had been m ade and was designed to  reveal the mental 

processes involved. M agistrates w ere asked to provide the follow ing inform ation in the study 

sheets: the seriousness o f the offence; their perception o f  the offender; factors o f the case that they 

regarded as m ost im portant; and their reasons for the sentence im posed. H ogarth (1971) then 

analysed the im pact that jud icial factors, case factors and social context had on variations in 

sentencing practices.

Judicial attitudes to  crim e, punishm ent and sentencing were found to be the most im portant factors 

both in terms o f  predicting and explaining variation in sentencing practices. Indeed, Hogarth (1971) 

found that variation in judicial attitudes accounted for a considerably larger proportion o f  the 

variance in sentencing practices than variations in case factors. A ccordingly, he concluded “one
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can explain m ore about sentencing by know ing a few  things about the judge than by know ing a 

great deal about the facts o f the case” (Hogarth 1971:350). Judicial attitudes tended to reflect the 

social environm ents in which judges lived and directly effected how  they sentenced by 

conditioning their interpretation o f case facts and their preference for certain sentences. Judges 

tended to select and place greater w eight on inform ation that was consistent w ith their attitudes, the 

purposes they w ished to achieve and the sentences they had in m ind and habitually  used. For 

exam ple, judges w ho were prim arily concerned with reform ation tended to place greater em phasis 

on inform ation relating to  the offender w hereas judges that prioritised retribution and social 

defence placed m ore em phasis on the offence. H ow ever, in line with o ther studies (H ood 1962; 

Parker et al 1989), no clear connection was found to exist betw een type o f penalty and .sentencing 

aim  (H ogarth 1971).

In term s o f the im pact o f legal constraints on their sentencing decisions, m agistrates tended to 

interpret the dem ands made upon them  by legal rules in ways that m inim ize differences between 

those dem ands and their own person views: punitive m agistrates tended to interpret law  as 

dem anding punitive behaviour and the opposite was the case with non-punitive m agistrates 

(H ogarth 1971: 366). S im ilar selectivity al.so applied to how m agistrates dealt w ith social 

constraints. In term s o f their approaches to sentencing, considerable variation existed  am ongst 

m agistrates as a group. For exam ple, w hilst most m agistrates believed that their role was to  prevent 

crim e, they differed considerably regarding how  this should be done. S im ilarly, as a group 

m agistrates exhibited high levels o f inconsistency regarding the principles o f sentencing, their 

penal philosophies and their view s on the relative effectiveness o f individual sanctions.

N otw ithstanding inconsistency betw een m agistrates, the sentencing rationales o f  individual 

m agistrates tended to be highly consistent. A ccording to  H ogarth, internal consistency was 

achieved through selectivity:

“ M agistra tes chose certain  kinds o f  inform ation  selectively , in terpreted  th is in fo rm ation  se lec tive ly , ascribed  

im portance  to certain  fea tu res o f  the case to the exclusion  o f  o thers, and se lected  am ong the v arious purposes 

in sen tencing  those w hich  w ere m ost consisten t w ith the ir  personal values and subjective end.s” (1971:378).

C onsistent w ith Parker et a l’s (1989) study, H ogarth’s (1971) findings suggest that factors 

traditionally  considered to be im portant in sentencing, such as the law expressed in legislation and 

legal principles, may not necessarily be particularly im portant at all. The findings o f  both studies 

emphasi.sed the fact that formal legal factors are not as im portant as judicial variability in term s of 

understanding the nature o f sentencing and the rea.sons for sentencing inconsistencies. If  sentencing 

is a “hum an process” more so than a legal process, then attem pts to understand the nature o f

64



C h a p te r  Three

sentencing and the reasons for inconsistencies could justifiably  begin w ith an exam ination o f the 

hum an factor.

Sentencing Vignettes

N otw ithstanding the high level o f sophistication o f some studies w ithin the ‘actual cases’ approach, 

researchers were critical o f this approach because o f its inability to pinpoint the precise degree o f 

sentencing disparity  that could be attributed to differences in case factors and that w hich could be 

attributed to judicial variability. Som e researchers argued that all studies w ithin the ‘actual cases’ 

approach suffered from the sam e m ethodological problem: the difficulty o f  equalising case 

differences so that a true estim ate o f  sentencing disparity could be reached (A ustin and W illiam s 

1977; Palys and Divor.ski 1986).

U sing sentencing sim ulations, w hereby different judges are asked to sentence the sam e 

hypothetical vignettes, can elim inate this problem . The advantage o f this approach is that any 

difference in sentence outcom e can be attributed to differences betw een judges rather than to 

differences in case factors. H owever, w hile the re.sults are highly valid internally they are not 

necessarily  highly valid externally:

“N o w , o f coursc, the gain in m ethodolog ical parsim ony  is a loss in “ realism ". O ne m ust proceed  on the 

assum ption  that the  sim ula ted  data possess a high degree o f  eco log ical valid ity , o r “ g en era lisab ility ” . E ven 

though  the ju d g es w ere not responsib le  fo r actual ju d ic ia l ou tcom es, it is reasonab le  to as.sume that the ju d g e s  

em p lo y ed  the decision  rules sim ilar, if not identical, to  ones they  use in actual trial p ro ceed in g s” (A ustin  and 

W illiam s, 1977:307).

N evertheless, this approach has been adopted by researchers w hose key concern has been to 

exam ine the extent o f and reasons for inconsistency in sentencing caused by jud ic ia l variability.

H ow ever, some studies based on sentencing vignettes were only concerned to  exam ine the extent 

o f  inconsistency sentencing rather than the reasons for it. For exam ple, the study carried out by 

A ustin and W illiam s (1977) was prim arily  concerned with obtaining a ‘pure’ estim ate o f  the extent 

o f  inconsistency in sentencing that could be attributed to judicial variability. In their study, forty- 

seven District C ourt judges from V irginia w ere given identical booklets containing five case 

descriptions at a jud icial conference and asked to pass verdict and suggest an appropriate sentence. 

T he cases used w ere either m inor felonies or m isdem eanours and included possession o f m arijuana, 

reckless driving, shoplifting, burglary and drunken driving.
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TTieir results show ed a high degree o f agreem ent am ongst judges regarding the appropriate verdict. 

H ow ever in relation to the type and quantum  o f sentence, judges different significantly. For 

instance, in relation to possession o f m arijuana, o f the eighteen judges that convicted, eight chose 

probation, four chose a fine, three chose probation and a fine and the rem ainder chose a prison 

sentence. They concluded that even when judges are asked to  respond to the same cases, substantial 

disparity exists both in relation to sentence type and m agnitude o f penalty. A ustin and W illiam s 

(1977) also found that the degree o f  inconsistency in sentencing varied according to  the type of 

offence in question. For exam ple, judicial responses w ere m ost uniform  in relation to drunk driving 

and least uniform  in relation to the possession of m arijuana and shoplifting cases. They observed 

that the disparity in m agnitude of penalty w ithin sentence types was greatest for m inor offences.

O ne disadvantage o f A ustin and W illiam s’s (1977) study was that it d id  not allow for any 

exam ination of why judges differed in their approach tow ards certain cases. A lthough their study 

did not ask judges to explain the reasons or m otivation for their decisions, they noted that the data 

did suggest a num ber o f possibilities. TTiey suggested that differences in the way judges prioritise 

.sentencing objectives and seek to  achieve their sentencing goals may led to  inconsistency in 

sentencing practices:

“ D ifferences in the type and m agnitude o f  sen tences suggest that ju d g e s  operate w ith a variety  o f  “th eo ries  o f 

legal sanction" o r decision -m ak ing  guides. For exam p le , ju d g es  favo ring  probation  or assignm ent to a 

counselling  program  probab ly  place m ore value on the goal o f  rehab ilita tion ; those opting  for heavy fines o r 

ja il te rm s are m ore in fluenced  by considera tions o f  deterrence or m oral function  o f  legal sanction” (A ustin  

and W illiam s 1977: 310).

Austin and W illiam s (1977) m ethodology corrected one o f the failings o f previous research that 

they them selves had criticised: they m anaged to  equalise the case factors and thereby provide a 

“ pure” e.stimate o f the extent o f disparity. H ow ever, it is arguable that they repeated the o ther 

critical failing of previous research: they did not actually seek inform ation from  the judges that 

might explain the disparities they found, even on a descriptive level, and yet offered suggestions 

for the differences in sentencing outcom es based on judicial attitudes and preferences.

A lm ost a decade later, Falys and Divorski (1986) used case sim ulations to exam ine the extent o f 

and reasons for sentencing disparity in Canada. In their study, 206 o f 1000 judges o f the C anadian 

Provincial C ourts were asked to sentence five hypothetical cases, Palys and Divorski (1986) 

criticised the ‘actual cases’ approach for its failure to shed light on the “dynam ics of sentence 

decision-m aking and the why o f sentence disparity” (Palys and D ivorski, 1986: 348). A ccording to 

Palys and D ivorski:
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“ If one w ishes to understand  ju d ic ia l decision-m aking , one m ust go beyond  the  app roaches detailed  above 

and  g a th er perpetual and dem ographic  data from  the ju d g e s  them se lv es" (1986:348-349).

They acknow ledged that H ogarth’s (1971) research significantly  im proved and enriched the “actual 

cases” approach and proved the im portance o f  including judicial variables. H ow ever, Palys and 

D ivorski (1986) argued that “an unam biguous dem onstration o f sentencing disparity and an 

exam ination o f the sources o f that variability require a m ethodology w hereby cases can be kept 

constant” (1986:349). Like A ustin and W illiam s (1977) they recognised that w hile the use o f 

sim ulated cases provided the opportunity to m axim ise internal validity so that full extent o f 

sentencing disparity  could be captured it did so at the cost o f external validity. U nlike A ustin and 

W illiam s’s study (1977), Palys and D ivorski’s (1986) research also included the use o f open-ended 

questions designed to  elicit the reasons behind the sentences passed and thereby provide som e 

insight into the .sources o f disparity.

Judges in Palys and D ivorski’s (1986) study w ere asked to pass sentence on five hypothetical cases 

and to  indicate w hich factors were relevant to sentence outcom e, to  indicate their relative 

im portance in determ ining the sentence and to  list the sentencing objectives that they w ere 

attem pting to  advance by their choice o f  sentence. The five offences w ere as.sault, im paired 

driving, burglary, theft and a fifth w hich included a mix o f  arm ed robbery, indecent assault and 

possession of a w eapon. The aim  o f their research was not only to exam ine the degree o f  variability 

in sentencing outcom es but also to assess the extent to  w hich this disparity could be accounted for 

by a num ber o f factors including: dem ographic factors; sentencing environm ents; advocacy of 

certain sentencing objectives; and perceptions o f im portant case factors.

Palys and D ivorski (1986) found substantial inconsistencies in the sentencing betw een individual 

judges. For exam ple in relation to assault causing actual bodily harm , sentences ranged from  a fine 

w ith probation to 5-years in prison. For im paired driving, they ranged from  a fine to 2-years in 

prison. Like A ustin and W illiam s (1977) they also found that the level o f disparity  varied according 

to  the ease in question. H owever, Palys and D ivorski (1986) found that disparity betw een different 

case types was related to the degree to  w hich each case type tended to invoke either consensus or 

conflic t in term s o f the m ost appropriate sentencing objectives. The cases that tended to produce 

the m ost consensus regarding appropriate sentencing objectives w ere those in w hich the offender 

and offence inform ation was either consistently negative or consistently positive: these cases 

show ed the low est levels o f  disparity. On the other hand, cases in w hich offender and offence 

inform ation w as in conflict (positive offender coupled w ith negative offence or vice versa), 

disagreem ent regarding appropriate sentencing objectives led to a h igher level o f sentencing 

disparity.
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Even w here sentence type did not differ, Palys and D ivorski (1986) found that there were 

significant differences in the m agnitude of penalties im posed. In order to  explain the variation 

observed a series o f multiple regression analyses w ere perform ed to test the extent to  w hich three 

groups o f  factors accounted for disparity in sentence outcom e. The three groups included: judicial 

variables, which included dem ographic inform ation on judges and their sentencing environm ents; 

(b) sentencing objectives, including rehabilitation, retribution and deterrence; and (c) case factors, 

including inform ation about the offence and offender as well as inform ation on the relative 

im portance o f  these factors as identified by the judges them selves.

Collectively, the three groups o f factors accounted for 23 to 55 per cent o f the variation in severity 

o f the sentencing outcom es in each case (Palys and D ivorski’s 1986; 355). In relation to  their 

overall affects across all cases sentencing objectives and case factors accounted for approxim ately 

20 per cent o f the variation w hereas judicial variables accounted for 10 per cent. The study showed 

that the most powerful predictor o f sentence severity was differential subscription to sentencing 

objectives. The second m ost pow erful predictor was the differential im portance attached to various 

case factors. As Palys and D ivorski noted:

“Judges tended  to crea te  “ pack ag ed ” case  descrip tions in w hich  legal ob jectives, im portan t case facts, and the 

sentence im posed, represen ted  in ternally  consisten t, log ica lly  coheren t, unitary  w holes. B ut w hile the 

“package” ou tlined  by each  ju d g e  stood  as a paragon of consistency , the d ifficu lty  w as that although  each  

"p ackage” w as d ifferent, all refe rred  to  the sam e even t” (1 9 8 6 :3 6 !) .

Factors pertaining to judicial background and the sentencing environm ent were the least powerful 

in term s of their ability to predict sentence severity. This led the researchers to conclude that for at 

least some judges the sentencing process began w ith their preference for a particular sentencing 

objective, which influenced their search for particular case facts, and this in turn led to their choice 

o f sentence type. For the m ajority how ever, Palys and D ivorski found that the process was 

som ew hat different:

“ It appeared  that m any, if  not m ost ju d g e s  perused  case facts, chose salient ones, fo rm ula ted  legal ob jectives 

on th is basis, and then  proceeded  to “ repackage” case facts in a m anner w hich  show ed  m axim al harm ony 

betw een  legal o b jec tives and case fac ts” (1986:358).

On this basis, Palys and D ivorski (1986) concluded that the generation and justification  of 

decisions might well be separate processes that occur independently but sequentially. This model of 

sentencing resonates som ew hat w ith that suggested by Hogarth (1971) w hereby judges selectively 

choose, interpret and ascribe im portance to inform ation so as to m axim ise consistency between the 

facts o f  the case and the sentence that m agistrates w anted to impose.
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Scntcncing vignettes were also used in England and W ales to exam ine the sentencing practices o f 

both M agistrates’ and Crown C ourt judges. Hood (1972) used sentencing vignettes to  exam ine the 

extent o f  and reasons for variation in sentences im posed on m otoring offenders in the M agistrates’ 

C ourt in England and W ales. H ood’s (1962) previous study on sentencing in the M agistrates’ 

Courts had shown considerable variations in sentencing that could not be explained by variations in 

the types of cases com ing before the courts. A lthough he had not m easured the im pact o f 

sentencing practices on sentencing outcom es. Hood (1962) concluded that variations in sentencing 

practices appeared to be related to  differences in the sentencing cultures o f different benches. In his 

later study. Hood (1972) used sentencing vignettes to  study the im pact o f  three sets o f  factors on 

variations in sentencing practices; differences in the personal, social and political characteristics o f 

m agistrates; differences in their perceptions o f the seriousness o f  each case; and m em bership o f 

particular benches.

M agistrates from 32 different courts were asked to  pass sentence on eight identical cases. In 

relation to each ca.se, m agistrates were asked to: indicate the penalty they w ould im pose; give 

reasons for the penalty chosen; rate how serious ‘o f its k ind ’ the case was; and say w hether they 

w ould require m ore inform ation on the offender. Inform ation on m agistrates’ social, political and 

personal characteristics was collected from a variety o f sources including interview s and 

que.stionnaires. Im portantly, although m agistrates usually  sentence in groups, in this study they 

w ere asked to pass sentence on each vignette in their own hom es and therefore aw ay from  the 

influence o f their respective benches.

C onsiderable variations in sentencing outcom es were found both in term s o f  the im position of 

penalties and in the quantum  o f penalties im posed. C onsistent w ith Palys and D ivorsk i’s (1986) 

findings, only a weak relationship was found betw een the personal a ttributes o f m agistrates and the 

relative severity in fining, im prisoning and disqualifying. H ow ever, individual perceptions o f the 

seriousness o f cases and ‘bench constrain ts’ were found to be highly associated w ith variations in 

sentence severity (H ood 1972: 148). The relationship betw een m agistrates’ perceptions o f the 

seriousness o f  the offence and sentence severity was found to be statistically significant in m ore 

than half o f the cases they w ere a,sked to sentence. T his led H ood to conclude that:

“T h ere  is, then, general support fo r an exp lanation  o f sen tencing  w h ich  sees d iffe ren ces in the w ay 

m ag istra tes  perceive and  categorise  o ffences as an im portan t facto r in p roducing  d ispara te  p en a lties” (1972: 

143).

In relation to ‘bench constrain ts’. Hood (1972) found that the particular bench m agistrates belonged 

to  had a significant effect on the quantum  of fine impo.sed in all cases and on the decision to 

im prison or disqualify. Hood (1972) considered the relationship betw een sentencing outcom e and
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bench membership as particularly remarkable because magistrates had been asked to ‘sentence’ 

cases in their own homes rather than in groups reflecting bench membership. The ‘important and 

pervasive’ effect on sentence outcome and bench membership confirmed findings from his earlier 

study. However, differences in perceptions of seriousness and bench constraints were found to have 

independent effects on sentencing variation: magistrates sitting on the same bench tended to differ 

regarding their perceptions of the seriousness of different ca.ses. Hood’s (1972) later study therefore 

shows that when sentences are imposed collectively, individual differences between magistrates are 

as influential in explaining sentencing variations as differences in sentencing cultures.

Ashworth et al (1984) combined sentencing vignettes with judicial interviews, judicial attachments 

and court observation in their exploratory study of sentencing in the Crown Court. The key aim of 

their study was to explore how judges approached sentencing in the Crown Court, although they 

also explored the influence that other professionals involved in the sentencing process had on the 

judicial sentencing practices. In total, 25 Crown Court judges participated in the pilot study. 

Interviews were used to obtain judicial views and attitudes to various aspects o f crime, sentencing 

and punishment. Judges were asked to complete a questionnaire on matters relating to their career 

and personal backgrounds. Sentencing vignettes were used to examine the range of sentences 

chosen and the different approaches and justifications advanced in relation to the same case.

Consistent with studies that examined collective sentencing in the Magistrates’ Courts (Hood 1962, 

1972; Tarling 1979; Parker et al 1989), Ashworth et al’s (1984) exploratory study uncovered 

evidence of inconsistent sentencing practices and a strong working ideology amongst Crown Court 

judges. In particular, the idea of the uniqueness of each case was of paramount importance: 

although Crown Court judges viewed consistency in sentencing as important, they tended to qualify 

this by stressing the need for flexibility in dealing with individual cases. Because of the fact that 

“no two cases were the same” they argued that a table indicating the normal range of sentences for 

particular crimes would be of no use to them. Their preoccupation with the uniqueness of each 

individual case led Crown Court judges to regard sentencing as “an art rather than a science” 

(Ashworth et al 1984: 60). Notwithstanding this, there was some evidence of a tariff approach in 

relation to the sentencing of recidivists and more serious crimes such as rape (Ashworth et al 

1984). Most judges regarded it as natural that the severity of the offender’s sentence should be 

linked to the length of his or her record.

W hilst variations in sentencing practices in the M agistrates’ Courts had been found to be associated 

with differences in the prevailing sentencing cultures (Hood 1962, 1972; Tarling 1979; Parker et al 

1989), Crown Court judges tended to develop their sentencing practice in an individualistic manner 

(Ashworth et al 1984). Similarly, whilst Magistrates’ Courts are linked with particular 

communities, Ashworth et al’s (1984) study showed that Crown Court judges tended to regard their
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‘constituency’ as being the nation at large. A shw orth et al (1984) identified a num ber o f possible 

influences on sentencing variation. Those that related to jud icial variability included: differences 

betw een judges in their construction o f ‘the facts o f the case’ and d ifferent view s regarding certain 

types o f offences, offenders and sentences.

For a num ber o f reasons, A shw orth et al’s (1984) study suggests that ‘the facts o f the case’ should 

not necessarily  be considered as objective factors. F irstly, their study show ed that the facts o f the 

case are  ‘constructed’ from inform ation made available to judges during the trial and the sentencing 

process. Secondly, in the absence o f clear guidance regarding the seriousness o f  d ifferent types o f 

offences, judges tended to rely on their own subjective evaluations o f and view s about particular 

o ffenders and offences to inform  their decision regarding the seriousness o f the case before them. 

Furtherm ore, observation in court and discussions with C row n C ourt judges show ed that they 

regarded the defendant’s attitude and dem eanour in court as valid and im portant m atters 

influencing their sentencing decision because they provided an indication o f the defendant’s 

attitude to the offence and to the court (A shw orth et al 1984). Judges’ subjective interpretations o f 

the defendan t’s attitude and dem eanour led them  to classify  defendants w ithin certain “types” 

w hich then shaped their interpretation and assessm ent o f  ‘the facts o f  the case’ (A shw orth et al 

1984).

E vidence from sentencing vignettes showed that judges tended to  perceive sim ilar types o f theft 

offences quite differently. For exam ple, w hereas judges did not regard “tax fiddling” as “ real 

crim e” they viewed social w elfare fraud as a particularly serious crim inal offence (A shw orth et al 

1984:25). C onsiderable differences also em erged am ong C row n C ourt judges regarding the 

usefulness and appropriateness o f various types o f sanctions. Crown C ourt judges had conflicting 

view s regarding the appropriateness o f  com m unity service orders for unem ployed offenders and 

had differen t opinions regarding the effectiveness o f probation orders and suspended sentences. 

T his led A shw orth et al to conclude that the type o f sentence im posed may actually depend on an 

individual ju d g e’s opinion o f that particular sentence:

“ E ven if  Ju dges w ere to  agree b road ly  on the ir  in terp re ta tion  o f the characteristics o f  o ffenders and o ffences, 

they  w o u ld  p robably  d isagree about the purpose and e ffec tiveness o f  certa in  penal m easures, so that one 

ju d g e  m igh t regard as especia lly  appropria te  a sen tence w hich  an o th er ju d g e  w ould  p erem pto rily  exclude  

from  h is de lib era tio n s” (1984: 29).

Furtherm ore, Crown C ourt judges rejected the idea o f the relative severity o f  alternative sanctions 

and w hen it was clear that a custodial sentence was not in question, they saw  their jo b  as 

‘m atch ing’ the sentence to  the individual offender on a case-by-case basis (A shw orth et al 1984). 

T he appropriate sentence w as arrived at only after a detailed consideration o f  both the
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characteristics o f  the offence and offender. H owever, there was no apparent linlc betw een this 

approach and the com m only accepted purposes o f the various sanctions (Ashworth et al 1984).

Evidence from  interviews w ith judges show ed that most considered sentencing to be an intuitive 

process with only a m inority expressing the view  that sentencing involves the application of 

principles and reasoned conclusions. In contrast to  this, evidence from  the sentencing vignettes and 

court observation suggested that judges appeared to be attem pting to apply sim ilar principles. 

H ow ever, despite these attem pts judges usually arrived at different sentences for the sam e case. 

A ccording to A shw orth et al this show s that “even where there is a general acceptance o f certain 

principles o f sentencing, their effect may be distorted or even nullified by the ab.sence o f  agreed 

starting-points and agreed “ceilings” (1984: 52).

Factors Associated with Custodial and Non-Custodial Penalties

As discussed in C hapter 2, it has been claim ed that Irish judges are strongly oriented tow ards the 

use o f im prisonm ent and that they tend to under-use alternatives to  prison.

Indeed, w hile there is little agreem ent in the literature regarding the relative severity o f various 

sanctions, it is generally agreed that a custodial sentence is m ore severe than a non-custodial 

sentence. A num ber o f studies have exam ined the types o f factors associated with the use of 

custodial and non-custodial sentences. Mo.st o f the.se studies fall w ithin the ‘actual cases’ approach 

and so are based on the statistical analysis o f case factors. H ow ever, the results o f qualitative 

approaches based on interview s with judges tend to confirm  the ‘actual cases’ approach.

Actual Cases

M oxon (1988) studied the sentencing practices o f  the C row n C ourt in order to identify the factors 

associated w ith the use o f  individual sentences options. H ow ever, his study also identified a 

num ber o f factors associated with high and low use o f im prisonm ent. H is study was based upon 

statistical analy,sis o f sentences passed on a random  sam ple o f 2077 offenders. Inform ation on each 

offender was gathered from  a num ber o f sources including court records and social enquiry reports. 

D etails such as aggravating and m itigating factors m entioned in court were also included in the 

analysis. M oxon (1988) found crim e seriousness and previous crim inal record to be the tw o most 

im portant factors leading to im m ediate im prisonm ent. The type o f  offence and the existence of 

aggravating factors were both im portant in terms o f the risk of im prisonm ent. For exam ple, 

robbery and rape w ere alm ost alw ays dealt with by im m ediate custodial sentences.

A lthough offence seriousness w as highly associated with risk o f im prisonm ent, M oxon (1988) 

found that 39 per cent o f those w ho were convicted for property offences involving sum s o f less
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that £100 received custody. In these cases, it was not the nature o f  the offence but the 

circum stances surrounding it that explained the high use o f custody. For exam ple, 75 per cent o f 

those im prisoned for offcnces involving sum s o f less than £100 either com m itted the offcnce w hilst 

on bail or were in breach o f another sentence and tw o thirds were convicted o f m ore than one 

offence. A part from these considerations, M oxon suggested that self-im posed constraints on 

jud icial thinking m ight also account for the high use o f  custody for petty property offenders in 

M oxon’s study;

“ It appeared  that som e petty  o ffenders end ed  up in prison e ith er because  the cou rts  d id  not co n sid er any  of 

the a ltern a tiv es to be su itab le  o r because there w as a p resum ption  in favour o f  custody  from  the o u tse t” 

( 1988 :7 0 ).

Certain aggravating factors w ere highly correlated w ith the im position o f a sentence o f 

im prisonm ent: crim e com m itted against an elderly victim ; the o ffender was the ringleader; the 

offcnce w as planned or prem editated; more than one offence or other offences were taken into 

consideration; the value o f property was over £200; and the offence was unprovoked (M oxon 

1988). A decade later, Flood-Page and M ackie (1998) identified sim ilar factors as being highly 

associated w ith the decision to u.se custody in both the M agistrates’ and the C row n C ourt. A pplying 

a sim ilar m ethodology to  M oxon’s (1988) .study, they found that the follow ing factors were 

strongly related to  the use o f custody; the risk the offender posed to  the public; the offence was 

planned or unprovoked; the offence involved serious injury; the offence w as com m itted against a 

vulnerable victim . Furtherm ore, offenders who had previous convictions, especially for a sim ilar 

offence, and offenders who w ere subject to court order at the tim e o f the current offcnce w ere m ore 

likely to receive a custodial sentence (Flood et al 1998).

M oxon (1988) also identified a num ber of m itigating factors which w ere correlated w ith low use of 

custody; evidence o f  a settled lifestyle, for exam ple, secure em ploym ent, perm anent hom e, 

m arried, fixed address; positive response to supervision in the past; no previous convictions or long 

tim e since last offence; pleaded guilty; no breach o f  previous order and good behaviour since 

offence com m itted. O ther im portant factors include signs o f reform  and the offender’s attitude to 

the victim . If the offender suffered from an addiction, evidence that this was being tackled was an 

im portant m itigating factor because sentencers quite often saw this approach as offering a better 

chance o f reform  than prison. On the other hand, where the defence counsel m entioned as a 

m itigating factor that drink had been taken at the tim e o f the offence but there w as no evidence that 

a drink problem  w as being addressed, judges at tim es saw this as an aggravating factor. W here 

offenders show ed rem orse by offering com pensation to the victim  before the case w as heard in 

court, a non-custodial sentence w as much m ore likely to  be impo.sed (M oxon 1988:19)
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Interviews with Judges

Parker et a l’s (1989) study asked m agistrates about their reasons for choice o f sentence in 240 cases 

and found that overall the seriousness o f the offence, prior record and protection o f the public, as 

well as negative moral assessm ent w ere the reasons m ost associated w ith a high risk o f custody. O f 

these factors seriousness was the m ost influential reason and was present in 80 per cent o f cases 

that received custody. They found that the follow ing reasons were highly associated w ith a low  risk 

o f custody: positive moral assessm ents; fam ily and w elfare problem s; reluctance to d isrup t 

em ploym ent; and fears relating to the secondary consequences o f im prisonm ent (Parker et al 1989). 

As discussed previously, Parker et al (1989) also em phasised the pervasive influence that 

m agistrates’ subjective assessm ents o f the offender’s character had on their sentencing decisions.

A lm ost tw o decades later, a study carried out by M illie et al (2007) largely confirm ed Parker et a l’s 

(1989) findings both in relation to the types o f factors associated with the decision to im pose 

custodial and non-custodial sentences and in relation to  influence o f sen tcncers’ subjective 

assessm ents. In their study sentcncers from  Scotland, England and W ales w ere asked to provide 

details about four o f their own decisions that they perceived to be borderline betw een custodial and 

non-custodial penalties. They were then interview ed about the factors they thought w ere influential 

in their decisions to  im pose custodial or non-custodial sentences in each case. M illie et al (2007) 

found no consistent pattern betw een the types o f offences that attracted custodial sentences or 

com m unity sentences. This led them to conclude that legal categories had little influence on the 

decision to im prison. O f far greater im portance was that from  the perspective o f the sentencer, “the 

tim e had com e" when they had “no alternative” but to im pose a prison ,sentence” (M illie et al 

2007:254). Tw o factors predom inantly influenced sentencers’ perceptions that the ‘tim e’ had com e: 

the seriousness o f the offence and the offender’s prior crim inal record, in particular, w hether they 

had previously breached a  com m unity penalty.

Consistent with M oxon’s (1988) findings, M illie et al (2007) found that factors related to  the 

offender’s circum stances and conditions were m ost influential in cases w here com m unity penalties 

w ere im posed. O ffenders were less likely to be im prisoned and m ore likely to receive a com m unity 

penalty if  the follow ing circum stances w ere present: stable relationship; fam ily respon.sibilities; 

fam ily support; em ploym ent or training; fixed accom m odation (M illie et al 2007:256). S im ilarly, 

offenders were m ore likely to be given a com m unity penalty in the follow ing circum stances: if  they 

were m otivated to tackle the problem s causing their offending, including addictions; if they had 

mental or physical health problem s; and if  they were either young or elderly (M illie  et al 2007; 

256). O ther factors that tipped the balance in favour o f a com m unity penalty included genuine 

rem orse and previous good character.
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Like P arker ct a! (1989), they found that when deciding w hether to  im pose a custodial or non

custodial penalty, sentencers predom inantly relied upon their own subjective assessm ents o f  the 

o ffender’s character, capabilities, and intentions (M illie et al 2007). The decision to im pose either a 

custodial or a non-custodial penalty was also influenced by sentencers subjective assessm ents o f 

signs o f failure and hope respectively. M oral and social reasoning as well as the application  o f legal 

principles were in turn, influential in their a.ssessments (M illie ct al 2007).

S tudies that have exam ined the reasons sentencers give for im posing custodial and non-custodial 

sentences largely confirm  the findings o f the actual cases approach. R egardless o f the m ethodology 

used, certain factors have been identified as being highly associated with the use o f custodial and 

non-custodial sentences. H ow ever, studies that have focused on jud icial reasons for the im position 

o f  custodial and non-custodial sentences show that sen tencers’ subjective assessm ents o f the 

o ffender’s character, capabilities and likely behaviour arc highly significant and are inform ed by 

social and moral reasoning as well as legal reasoning.

Comparative Studies of Sentencing

As discussed  in C hapter 2, a com parative analysis o f rates o f im prisonm ent suggests that Irish 

judges use im prisonm ent m ore frequently than judges in o ther countries. H ow ever, no com parative 

research has every being carricd out com paring how Irish judges sentence w ith how  judges in o ther 

ju risd ictions sentence. Indeed, com parative analyses of jud icial sentencing practices are relatively 

rare. T w o recent studies that em ployed different m ethodologies to com pare sentencing practices o f 

judges from two distinct jurisd ictions will be exam ined here.

Interviews with Judges

M illie et a l’s (2007) recent study, discussed above, exam ined how sentencers in England and 

W ales, and Scotland, differed in their decision-m aking. T heir study focused specifically  on cases 

that sentencers perceived to be borderline betw een custodial and non-custodial penalties. 

Im portantly , they found that sentencers from both jurisd ictions adopted very sim ilar approaches to 

sentencing, despite differences in their respective legal and crim inal justice system s. The types of 

factors that sentencers identified as influencing their decisions to im pose custodial and non

custodial penalties w ere discussed above. H owever, M illie et al (2007) w ere also interested in 

exp loring  the connections betw een differences in judicial sentencing practices and differences in 

the grow th o f im prisonm ent in both jurisdictions. They noted that over the last decade, the rate o f 

im prisonm ent had increased significantly in both jurisd ictions, although m ore so in England and 

W ales. Sim ilarly, sentencers in both jurisd ictions w ere sending proportionately m ore people to
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prison and were im posing longer sentences than a decade ago, although again this trend was more 

pronounced in England and W ales.

A lthough sim ilar legislative and procedural changes had created a push tow ards im prisonm ent in 

both jurisd ictions, M illie et al (2007) found that there were certain differences betw een the two 

jurisd ictions that accounted for d ifferences in grow th rate o f their respective prison populations. 

Firstly, sentencers in England and W ales expressed concern about the inflationary effect of 

guideline judgem ents. They thought that attem pts to produce greater conform ity o f  sentencing in 

England and W ales had resulted in lenient sentences becom ing m ore severe so that they met the 

recom m ended norm . H ow ever, there had been no corresponding reduction in harsher sentences. 

This effect w as not evident in Scotland, principally because it had no tradition of sentencing 

guidelines or guideline judgem ents.

Secondly, w hile English and W elsh sentencers reported feeling pressured to im pose increasingly 

harsher sentences from  a num ber o f d ifferent sources, their Scottish counterparts did not. 

Sentencers in the tw o jurisdictions clearly operated within different social and political contexts. In 

England and W ales, .sentencers reported feeling pressure from  the politicians, public opinion, the 

m edia and the C ourt o f  Appeal to im pose harsher sentences. In contrast, Scottish sentencers did not 

report sim ilar pressures. A third explanation relevant to differential increases in prison populations 

was that w hile Scotland had a long tradition o f im posing relatively short sentences this was not the 

case in E ngland and W ales.

M illie et al (2007) argue that the relative distance both literally and m etaphorically  between 

Scotland and the governm ent at W estm inster may have provided insulation from  the m ore populist 

approach to penal matters. T heir study highlights the im portance of exam ining differences in the 

social, legal and political contexts w ithin which sentencing takes place and the im pact that these 

can have on sentencing and the use o f  im prisonm ent. W hile their study .showed that sentencers in 

both ju risd ictions tend to approach the sentencing o f borderline cases in a sim ilar fashion, it did not 

directly com pare how sentencers w ould respond to the same case.

Sentencing Vignettes

In contrast, D avies et al (2004) com pared how judges from tw o distinct jurisd ictions sentenced the 

same set o f five burglary vignettes. They stressed that international sentencing com parisons were 

fraught w ith difficulties. R ather than trying to im prove com parability  o f  official sentencing 

statistics, they argued that asking judges from  different jurisd ictions to ‘sentence’ identical cases 

w ould provide greater insight into the reasons for differences in levels o f punitiveness betw een the 

two juri.sdictions (D avies et al 2004). H owever, rather than focusing solely on jud icial cultures.
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they also em phasised the im portance o f  understanding how differences in certain contextual factors 

contribute to different levels o f  punitiveness betw een jurisdictions.

D avies et al (2(X)4) presented Crown C ourt judges from England and W ales, and D istrict Court 

judges from  Finland with five b rief sentencing vignettes on burglary and asked them  to specify a 

probable sentence for each case. A dditionally, in order to  explore differences in jud icial cultures, 

judges were asked to discuss a num ber o f questions in relation to the sentencing o f burglars. 

R egarding the five burglary vignettes chosen, all offenders were 24-year-old m ales and pleaded 

guilty. H ow ever, o ther aspects o f  the vignettes were varied including offences seriousness; o ffender 

related inform ation; and victim  inform ation. D avies et al (2004) used three interm ediate cases, one 

case that w ould alm ost certainly attract a custodial sentence and one that w ould alm ost certainly 

attract a non-custodial sentence.

T he re.sults show ed that judges from both jurisd ictions ranked the seriousness o f  the five burglary 

offences in an identical fashion. S im ilarly, w ith the exception o f one case, the order o f the severity 

o f  sentences im posed by judges from the tw o jurisdictions was the sam e. In relation to the one 

exceptional case, w hilst judges from both jurisd ictions regarded it as the second m ost serious 

offence o f  the five presented to  them , Finnish judges w ere precluded from im posing a custodial 

sentence because o f legal constraints requiring them to im pose a suspended sentence on first-tim e 

offenders. H ow ever, despite these sim ilarities, Davies et al (2004) found substantial differences 

betw een jurisd ictions in the overall level o f punitiveness o f the sentences im posed. For exam ple, in 

cases w here judges from both jurisd ictions im posed prison sentences, the average length o f 

sentences im posed by judges from  E ngland and W ales was over four tim es longer than those 

im posed by Finnish judges (D avies et al 2004:744).

D avies et al (2004) noted that differences in the general level o f punitiveness in sentencing 

vignettes betw een jurisd ictions corresponded to differences in the sentencing preferences expressed 

by the public in each ju risd iction , as m easured by the International C om parative C rim e Survey 

(IC C S). This survey asked m em bers o f  the public about their preferred sentence in relation to a 21- 

year-old  offender, found guilty o f  burglary, in which a colour television w as stolen, and who had 

one previous conviction for burglary. Taking the average o f the years 1996 to 2000, 50 per cent o f  

the public in England and W ales opted for im prisonm ent, 29 per cent opted for com m unity service 

and 5 per cent chose a suspended sentence. Jn contra.st, only 18 per cent o f  Finnish public chose 

im prisonm ent, 48 per cent opted for com m unity service and 15 per cent opted for a suspended 

sentence. There w ere also considerable differences in the length o f sentences suggested by the 

public in both juri.sdictions with the Finnish public preferring considerably shorter sentences.
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Both judicial and public sentencing preferences differed considerably betw een the two ju risd ictions 

studied. D avies et al (2004) argued that these differences reflected broader differences betw een the 

tw o jurisd ictions in term s o f  the social and political contexts o f  crime. In England and W ales, crim e 

is usually high on the political agenda, and is a ‘constant them e’ in the m edia, particularly during 

elections (D avies et al 2004:742). In contrast, crim e tends not to  be highlighted to the sam e extent 

e ither by the m edia or by politicians in Finland. D ifferences in penal policy were also evident 

betw een the tw o jurisdictions. O ver the last few decades, while the prison population had grown 

significantly in England and W ales, its grow th in Finland had been checked by a conscious 

decision to  reduce reliance on im prisonm ent (D avies et al 2004:743). A lso im portant were 

differences in fear o f burglary and risk  o f burglary betw een the tw o jurisdictions. Survey evidence 

suggested that fear o f burglary and risk o f burglary was considerably h igher in England and W ales 

than in Finland.

D ifferences in the nature o f the sentencing system s of both jurisd ictions also accounted to some 

extent for the differences in levels o f punitiveness found. At the tim e o f study, the m axim um  

.sentence that could be im posed for burglary in England and W ales was 14-years, w hereas in 

Finland it was 4-years. Sim ilarly, differences in the range and usage o f  penalties w ere also 

im portant. In Finland, com m unity service orders w ere used strictly as alternatives to  im prisonm ent 

and prison sentences o f less than 8-m onths were usually  com m uted to com m unity service provided 

that the offender was w illing and suitable. In E ngland and W ales, com m unity service w as used as 

an interm ediate sanction and not strictly as an alternative to prison. Suspended prison sentences 

w ere also used d ifferently  in both jurisdictions. A prison sentence in England and W ales could only 

be suspended in exceptional circum stances, w hereas in Finland, it was com m on practice to suspend 

all first-tim e prison sentences, especially short sentences.

Judges in both jurisd ictions view ed dom estic burglary as a serious crim e and held sim ilar 

perceptions o f the harm caused by burglary. H ow ever, they tended to have different perceptions of 

the suitability o f non-custodial sanctions as a response to  this offence. F innish judges were more 

w illing to accept the appropriateness o f non-custodial sanctions fo r routine burglary cases, w hereas 

English and W elsh judges were reluctant to do so, with some judges believing them to be ‘soft 

op tio ns’ (D avies et al 2004:755). To som e extent this could be explained by the fact that Finnish 

law  requires the com m utation o f short prison sentences to com m unity service orders and by the fact 

that Finnish judges perceived com m unity service as a credible alternative to im prisonm ent.

D avies et a l’s (2004) study show ed that although there w ere considerable differences betw een tw o 

jurisd ictions in term s o f the punitiveness o f the sentences im posed, these differences w ere not 

nece.ssarily related to  differences in judicial perceptions o f the seriousness o f or harm  caused by 

burglary. Instead, differing levels o f punitiveness in judicial sentencing practices betw een the tw o
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jurisd ictions could be explained by a num ber o f im portant contextual factors. T hese included 

differences in the sentencing systems, the social and political contexts o f crim e, penal policy and in 

the crim inal justice system  as a whole.

Bias in Sentencing

As discussed in C hapter 2, it has been claim ed that an elem ent o f  bias may exist in Irish sentencing 

practices. M ore specifically , there is som e evidence to suggest that fem ale offenders may receive 

more lenient treatm ent than male offenders (Lyons and Hunt 1983), and that offenders from  poorer 

areas may receive m ore severe treatm ent than those from less disadvantaged areas (Bacik et al 

1998). The follow ing account provides a brief overview  o f the main findings o f  a sm all num ber o f 

m ajor studies.

Gender and Sentencing

W hilst there is som e evidence in the research literature that women are sentenced m ore leniently 

than men, especially in relation to im prisonm ent, there are m ixed view s regarding why this is the 

case. Three explanations for the greater leniency in sentencing afforded to w om en have been 

highlighted by Daly and B ordt (1995). Firstly, perceived sex differences in sentencing are not real, 

instead they arc products o f  poor quality research, in particular, a failure to control for im portant 

factors in sentencing such as the im pact o f previous conviction and the differences in seriousness of 

m en’s and w om en’s offending. Studies have shown that the majority o f sex differences in 

sentencing disappear once these factors are controlled.

Secondly, sex differences in sentencing that favour w om en result from an unconscious desire by 

judges and other decision m akers to protect w om en from the harshness o f prison. T his explanation 

is usually  referred to as the ‘chivalry’ hypothesis. H ow ever, studies have shown that not all women 

receive am ounts o f leniency. Thirdly, sex differences in sentencing may be based upon the pursuit 

o f  legitim ate sentencing aim s, such as the preservation o f the fam ily unit. S tudies have shown that 

w om en w ith child dependents tend to receive less severe sentences. The follow ing section provides 

a b rie f overview  o f a num ber o f studies that provide support for all three explanations.

Actual Cases

Farrington and M orris’s (1983) study exam ined the relationship between sex and sentence severity 

in the M agistrates’ C ourt. They analysed court records for 395 defendants, including 108 women, 

sentenced for property offences and im portantly, they controlled for crim e seriousness and prior 

record. T heir findings suggest that although w om en received m ore lenient sentences than men.
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these sex d ifferences disappeared once crim e seriousness and prior record were taken into account. 

H ow ever, w hile these factors were equally im portant in explaining sentence severity  for both men 

and w om en, certain factors were found to be influential in the sentencing of wom en. In particular, 

m arital status affected sentence severity for women but not for men:

“Women who were in the “other” category on marital status (predominantly divorced or separated rather than 

widowed) received relatively severe sentences, as did women from a deviant family background (coming 

from a broken home, usually). It could be that magistrates disapproved of these women offenders” 

(Farrington and Morris 1983:245).

That ‘dev ian t’ w om en receive harsher treatm ent than those view ed as norm al or conventional is 

consistent with the ‘ch ivalry’ thesis: the desire to protect women from  harsher punishm ent does not 

extend to  all w om en but only to those w ho conform  to conventional stereotypes (Farrington and 

M orris 1983; D aly and B ordt 1995).

Farrington and M orris’s (1983) findings have been confirm ed by a num ber of later studies. For 

exam ple, M oxon’s (1988) study o f sentencing practices in the Crown Court found that fem ale 

offenders were less likely to be im prisoned than m ale offenders and were more likely to  receive 

short sentences. D ifferences also existed in relation to the length of sentences im posed: w om en 

were tw ice as likely as men to receivc a sentence o f 3-m onths, w hereas men w here tw ice as likely 

to receive a sentence o f  over 2-years (M oxon, 1988:32). However, these differences in .sentencing 

patterns could be accounted for by a num ber of factors: fem ale offenders w ere less likely than male 

offenders to  have been involved in .serious crime; they were more likely than men to  have played a 

m inor role in the crim e; they w ere m ore likely to have no previous convictions; and more likely to 

have dependent children and to be highly stressed (M oxon, 1988:54).

K oons-W itt (2002) studied the relationship between gender and im prisonm ent in M innesota before 

and after the introduction o f sentencing guidelines. H er study was based on statistical analysis o f 

random  sam ples o f  male and fem ale offenders convicted o f  drug and property offences. She found 

that gender alone d id  not have a significant im pact on the likelihood o f im prisonm ent. H ow ever, 

w om en with child  dependents were significantly less likely to be im prisoned both before and after 

sentencing guidelines w ere introduced.

Actual Cases and Interviews

A num ber o f studies have exam ined sex effects on sentencing by com bining statistical analysis o f 

court records w ith qualitative inform ation obtained from judicial interviews. S teffensm eier, K ram er 

and S tre ife l’s study (1993) found that judges in Pennsylvania departed dow nw ards from  .sentencing
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guidelines in ways that benefited women who were primary carers for children or who were 

pregnant, whose previous record did not include violent offences, who had health or mental health 

problems, who played only a minor role in the offence or who showed remorse. However, through 

interviews with judges they also found, while judges denied being influenced by chivalry or 

patemalism, there was some evidence that they tended to perceive women as being less culpable 

than men and that they were concerned with the practicalities of imprisoning mothers.

Hedderman and Gelsthorpe (1997) report the findings of a two-part study on the relationship 

between sex and sentencing in the Magistrates’ Court. The first part of the study used statistical 

analysis to examine the effect that an offender’s sex had on their likelihood of receiving particular 

penalties in relation to shoplifting, violent and drugs offences (Dowds and Hedderman 1997). 

Examination of actual sentencing practices showed that while there was no evidence of a 

widespread policy of leniency towards female offenders, magistrates do .sentence women 

differently from men. For example, female shoplifters, and first-time female drug offenders were 

less likely than comparable men to receive a prison sentence (Dowds and Hedderman 1997).

However, they also found that male and female offenders were equally likely to be impri.soned for 

a first violent offence. On the other hand, there was some evidence that magistrates were reluctant 

to impose fines on female offenders: female shoplifters were more likely to be sentenced to a 

community penalty or to be di.scharged whereas men were more likely to be fined (Dowds and 

Hedderman 1997). It was suggested that magistrates’ reluctance to impose fines on female 

offenders might have been related to a desire not to penalise their children. If this were the ca.se it 

would mean that some female offenders rather than receiving more lenient treatment, might in fact 

receive more severe treatment (by the imposition of a community penalty rather than a fine).

The second part of the study based on interviews and sentencing exercises examined magistrates’ 

explanations of how they sentence women (Gelsthorpe and Loucks 1997). Their findings suggest 

that magistrates are more likely to view female offenders as being ‘troubled’ whereas they tend to 

view male offenders as being ‘troublesome’. A number o f reasons were identified that explained 

the tendency to classify women as more troubled than troublesome. Women tended to be first 

offenders, commit less serious crime and were more respectful and remorseful in court. As a 

consequence of this classification, magistrates tended to favour measures for women that involved 

an element of reform rather than punishment. Similarly, fines were not regarded as suitable 

penalties for women who had child dependents but were without ‘independent means’.

It appears therefore, that there is no evidence to support the claim that in general women receive 

more lenient sentencing than men. On the other hand, there is evidence to suggest that some women
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receive m ore lenient (and perhaps m ore harsh) sentencing than men. T his is especially  the case in 

relation to fem ale offenders with child dependants.

Poverty, Unemployment and Sentencing

A s m entioned earlier, it has been claim ed that there m ay be an elem ent o f bias in Irish sentencing 

practices. An Irish study carried out by Bacik et al (1998) show ed that offenders from 

disadvantaged areas w ere m ore likely to  receive a prison sentence and less likely to be fined than 

those from  m ore affluent areas. This relationship held even when certain factors including, offence 

seriousness and prior record were, w ere controlled. In the research literature, studies exam ining the 

effect o f poverty or class on sentencing outcom es are relatively rare (Z atz  2000), especially when 

com pared w ith the extensive research interest that race and gender have attracted. This shortfall in 

research has been attributed to  tw o factors: the lack o f reliable indicators o f  econom ic status in 

court data and the lack of econom ic differences am ongst those offenders w ho reach the sentencing 

stage (Zatz 2000).

A related, although different, variable is em ploym ent status and due to the availability of 

inform ation on this factor in court data, its effect on sentencing has been mea.sured in a num ber o f 

studies. As discussed above, studies that have exam ined the factors associated w ith the use o f 

custodial and non-custodial sentences have shown that proof o f em ploym ent can be an im portant 

m itigating factor that can tip  the balance in favour o f  the im position o f a non-custodial sentence. 

The follow ing section provides a b rief overview  of a num ber o f studies that have exam ined the 

im pact o f em ploym ent status on sentencing.

Actual Cases

C row  and Sim on (1987) studied the relationship between em ploym ent status and sentencing 

outcom es at six M agistrates’ Courts by com paring the sentencing of unem ployed and em ployed 

offenders who had been convicted o f sim ilar offences and w ho shared sim ilar crim inal histories. 

W hile their overall finding was that the im pact o f unem ploym ent status on sentencing outcom e was 

not significant they did highlight a num ber o f patterns that sugge.sted som e bias. For exam ple, they 

found that unem ployed offenders w ere slightly m ore likely to be im prisoned, much m ore likely to 

receive com m unity service and much less likely than em ployed persons to be fined. They 

suggested that having a job  or being em ployed acted as a m itigating factor and often meant the 

d ifference betw een being sent to prison or not (C row  and Sim on 1987). Tw o decades later, Flood- 

Page and M ackie (1998) exam ined how the M agistrates’ C ourts used the various penalties 

available to  them . They discovered that em ployed first offenders were significantly  m ore likely to 

be fined than unem ployed first offenders. U nem ployed first offenders w ere m ore likely to be given
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a com m unity sentence than em ployed first offenders and w ere also significantly  m ore likely to 

receive a conditional discharge.

T hese studies suggest that m agistrates respond differently to unem ployed defendants. S im ilar 

patterns have been found to exist in the Crown Court. M oxon’s (1988) C row n C ourt study found a 

sim ilar relationship betw een em ploym ent status and the im position o f fines: em ployed offenders 

w ere alm ost tw ice as likely to be fined as unem ployed offenders and the average fine im posed on 

em ployed offenders was higher than that im posed on their unem ployed counterparts (M oxon 

1988). Like Crow  and Sim on (1987), M oxon (1988) found that evidence o f  a ‘se ttled ’ lifestyle, 

w hich included evidence o f  secure o r perm anent em ploym ent, was associated w ith a low er risk o f  

custody (M oxon 1988). His findings also suggested that the benefit o f em ploym ent status extended 

beyond sentence type to sentence length:

“ It can be in ferred  that those  w ho  show ed ev idence o f a m ore settled  lifesty le , but w hose o ffences w ere felt to 

d em and  im m edia te  custody , w ere g iven short sen tences w h ich  w ould  m in im ise  the  dam age to their 

em ploym en t p rospects and dom estic  c ircum stances” (M oxon  1988:32).

U nlike the M agistrates’ Courts, em ployed and unem ployed offenders received the sam e 

proportions o f com m unity service in the C row n Court, although unem ployed offenders tended to 

receive slightly m ore hours (M oxon 1988). A decade later, F lood-Page and M ackie (1998) found 

that although fines w ere rarely used in the C row n C ourt, their use w as strongly associated with 

em ploym ent status. For exam ple, only 2 per cent o f unem ployed first offenders w ere fined 

com pared w ith 10 per cent o f em ployed first offenders. S im ilarly, in relation to offenders with 

previous convictions, w hile 8 per cent o f em ployed offenders w ere fined, no fines w ere im posed on 

their unem ployed com parators. In contrast to M oxon’s (1988) study, they found that unem ployed 

offenders w ere m ore likely to  receive a com m unity sentence than a fine in the C row n C ourt (Flood- 

Page and M ackie 1998).

T hese patterns suggest that unem ployed offenders are treated differently  to em ployed offenders, 

especially  in relation to the use o f fines, conditional discharges and com m unity sentences. 

H ow ever, qualitative research based on interview s with sentencers suggest that these patterns m ight 

be related to unresolved practical difficulties involved in sentencing unem ployed offenders and to 

d ifferences in how these problem s should be addressed.

Interviews

D ealing firstly w ith the M agistrates’ C ourt, as m entioned above, F iood-Page and M ackie’s (1998) 

statistical analysis o f sentencing in 12 courts show ed unem ployed offenders w ere m ore likely to
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receive a conditional discharge than a fine. In interview s with m agistrates, m ore than half explained 

that they som etim es resort to conditional discharges w here they feel that the offender cannot afford 

to pay a fine. Som e m agistrates expressed the view  that this was not best practice but that 

som etim es they felt it was the only option available to them:

“W e are m ore often  than  not forced rather than  led on the decision  to fine o r d ischarge by the m eans o f  the 

defendan t. Y ou c a n ’t get b lood out o f  a stone so, even i f  a fine w as the m ost appropriate  sen tence, we have to 

resort to  the cond itional d ischarge” (F lood-P age and  M ackie 1998: 49).

In relation to the C row n C ourt, there is conflicting evidence regarding w hether o r not unem ployed 

offenders receive com m unity sentences m ore often than em ployed offenders. H ow ever, in 

interview s w ith C row n C ourt judges, A shw orth et al (1984) found that they disagreed regarding the 

appropriateness o f com m unity service orders for unem ployed offenders: som e judges believed it 

appropriate because it kept otherwi.se unoccupied offenders busy and encouraged them  to use their 

tim e productively w hile others doubted its punitive value for offenders with so much tim e on their 

hands.

Studies based on the analysis o f actual cases show that there may be bias in sentencing against 

unem ploym ent defendants. However, interview s w ith sentencers show that this bias may be related 

to the unresolved practical difficulties involved in sentencing defendants w ith lim ited financial 

resources and to different view s regarding w hat constitutes best practice.

Summary of Findings from Previous Studies and their Relevance in the Irish Context

Consistency in Sentencing

Previous studies that investigated the nature and extent o f variation in sentencing have invariably 

found that considerable inconsistency and variation exists. H owever, the m ethodology em ployed is 

a key factor in term s o f understanding the reasons for variation in sentencing practices. Studies that 

m easured both the im pact o f case factors and judicial variability on sentencing variation concluded 

that w hile d ifferences in case factors accounted for some o f the variation found in sentencing, 

judicial variability  was the key factor in term s of understanding the nature o f sentencing and the 

reasons for variation in sentencing practices. Indeed, H ogarth’s (1971) study show ed that judiciary 

variability  explained a greater proportion of the variation in sentencing than did d ifferences in the 

types of cases com ing before the courts. The im portance o f  jud iciary  variability on sentencing 

variation was confirm ed by .studies based on sentencing vignettes: different judges im pose 

considerably d ifferent sentences when sentencing the sam e case.
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Judicial variability is perhaps the most relevant issue in relation to sentencing in Ireland. As 

discussed in C hapter 2, Irish judges exercise a very broad sentencing discretion and receive very 

little guidance. This suggests that there is likely to be a high degree o f  variability  betw een judges 

regarding how  they approach sentencing. Previous studies exam ined in this chapter identified a 

num ber o f key explanatory factors regarding the relationship betw een jud icial variability and 

sentencing variation that may also be relevant to sentencing in Ireland. Studies that exam ined 

collective sentencing decisions in the M agistrates’ C ourts in E ngland and W ales found that 

inconsistency in sentencing betw een courts is related to the developm ent o f local sentencing 

policies (Hood 1962, 1972; T arling 1979; Parker et al 1989). Irish judges do  not engage in 

collective decision-m aking when sentencing and although this suggests that ‘sentencing cu ltu res’ 

developed collectively by a group o f judges will be less im portant in the Irish context, it is possible 

that Irish judges develop their own sentencing policies o r approaches to sentencing on a individual 

basis.

S tudies that have exam ined both collective and individual sentencing decisions have identified a 

relationship  betw een inconsistency in sentencing and adherence to a strong w orking ideology 

w hereby the uniqueness o f the case is prioriti.scd over the need for consistency. As discussed in 

C hapter 2, in Ireland we have an individualised system o f  sentencing: judges m ust choose the 

appropriate sentence having regard to the circum stances o f the crim e and circum stances o f the 

offender. Indeed, in recognition o f the fundam ental necessity o f the individualisation o f 

punishm ent, the Irish Suprem e C ourt has refused to lay down guideline judgem ents indicating 

appropriate tariffs for particular types o f  cases. The principle o f  proportionality  is the most 

im portant sentencing principle guiding sentencing practices in Ireland. H ow ever, in the absence o f  

clear guidelines as to how it should be applied in specific cases, it is possible that Irish judges 

develop their own individual approaches to sentencing and that these approaches differ 

considerably.

Previous studies that exam ined both collective and individual sentencing decisions concluded that 

individual differences betw een judges are highly associated with sentencing variation. It appears 

that form al legal factors may not be particularly im portant in term s o f  understanding either the 

nature o f  sentencing or the reasons for variation in sentencing practices. Instead, a ju d g e’s own 

com m on sense, m oral judgem ents and legal experience are considerably m ore influential. 

S im ilarly , individual judges hold different views regarding the appropriateness and efficacy of 

various penalties and may interpret the ‘facts o f the case’ and the seriousness o f  the offences 

d ifferently . As discussed in C hapter 2, although the seriousness o f the offence and appropriate 

penalty  to  im pose arc key aspects o f the sentencing decision, Irish judges receive very little 

guidance when m aking these decisions. In the absence o f clear guidance it is likely that Irish judges

85



C hapter Three

may d iffer considerably regarding the seriousness of various offences and the appropriateness o f 

the various penalties.

Previous studies also suggest that judges tend to select and place greater w eight on inform ation that 

is consistent w ith their attitudes, the purposes that they wish to  achieve and the sentences they have 

in mind and habitually  use. The high degree of selectivity and the relationship  between selectivity 

and judicial attitudes suggests that a high proportion of variation in sentencing can be explained by 

the ‘hum an elem ent’ involved. H owever, H ogarth (1971) identified certain features o f sentencing 

system s w hich he suggested made selective interpretation a necessity. The follow ing features are 

relevant to the Iri.sh sentencing system: lack o f agreem ent as to proper principles in sentencing; the 

am ount o f unguided discretion in inform ation-use given by the law ; inadequacies in the sentencing 

alternatives available; inform ation overload; and the subjective nature o f  the decision process. 

R egarding inform ation overload, Hogarth (1971) found that m agistrates w ith particularly high 

w orkloads tended to adopt ‘rules o f thum b’ which am ounted to presum ptions in favour o f particular 

penalties for particular cases. As m entioned in C hapter 2, the D istrict C ourt in Ireland is known as 

the w orkhorse of the crim inal justice system  because it deals w ith the vast majority o f crim inal 

cases proceeded against in. Judges in the D istrict C ourt may therefore be m ore likely than judges in 

other courts to  develop ‘rules o f  thum b’ which am ount to presum ptions in favour o f particular 

penalties for particular types o f cases.

Factors Associated with Custodial and Nan-Custodial Penalties

Previous studies using a variety o f m ethodologies have consistently identified a num ber o f  factors 

com m only associated w ith the use o f  custodial and non-custodial sentences. In particular, tw o 

factors have consistently been found to  be highly associated with the decision to  im prison: offences 

seriousness and prior record. H ow ever, the vast m ajority o f offenders com m itted to prison each 

year in Ireland have been convicted o f m inor offences. W hile it is conceivable that m any ‘m inor’ 

offences could be serious enough to w arrant a custodial sentence, the high proportion o f offenders 

im prisoned for m inor offences suggests that the offence seriousness m ay not be the only or even 

the m ost im portant factor involved. The im pact o f prior record may be particularly im portant in 

Ireland in term s of explaining the high proportion o f offenders convicted o f m inor offences that 

receive prison sentences. T his is particularly the case if Irish judges engage in cum ulative 

sentencing.

Previous studies have also identified a range o f other factors that tip the balance in favour o f either 

a custodial or non-custodial sentence. These factors largely correspond to  the aggravating and 

m itigating factors identified as relevant considerations in Irish sentencing law . H ow ever, studies 

based on interview s w ith judges show that their subjective interpretations o f  how these factors
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apply to a given case and their subjective evaluations o f the o ffender’s character are equally 

im portant.

Com parative Studies o f  Sentencing

T he results o f com parative sentencing studies suggest that judges from distinct jurisd ictions tend to 

adopt very sim ilar approaches to  sentencing, particularly when asked to  sentence the sam e case. 

N otw ithstanding these sim ilarities, significant differences in levels o f punitiveness exist. The 

studies exam ined here .suggest that differences in key contextual factors account for differing levels 

o f  punitiveness. T herefore, if  Irish judges w ere found to  im pose m ore severe sentences than judges 

in o ther jurisd ictions, this may not necessarily be explained by the fact that they arc m ore ‘punitive- 

m inded’. Instead, it m ight be explained by the overall level o f  punitiveness o f  the Iri.sh system  in 

term s o f  sentencing law s, penalties available and their usage, the political and social contexts o f  

crim e, and pressures to  im pose harsher sentences.

Bias in Sentencing

The findings o f previous studies regarding bias in sentencing do not support the claim  that all 

women receive more lenient .sentencing than men. S im ilarly, they do not support the claim  that all 

unem ployed offenders receive harsher punishm ent than em ployed offenders. H ow ever, they do 

suggest that som e fem ale offenders and unem ployed offenders are sentenced som ew hat differently  

to  m ale and em ployed offenders respectively. In Ireland, previous studies w ithin the actual cases 

approach found .some evidence o f possible bias on the grounds of gender and poverty. H ow ever, 

neither o f  these studies exam ined judicial reasons for differences in treatm ent. Previous studies 

based on interview s w ith judges suggest that these biases may result in part from  legitim ate 

conccm s regarding the w elfare o f children and regarding the offender’s ability to pay fines 

respectively.

Conclusion

T his chapter presented a critical analysis and evaluation o f  previous research on the key questions 

that have been raised about sentencing in Ireland. In particular, this chapter w as concerned to 

describe, analyse and critically evaluate previous research in other ju risd ictions on the nature o f 

and consistency o f sentence, factors associated with custodial and non-custodial sentences, 

com parative sentencing studies and bias in sentencing. T his chapter then h ighlighted and discussed 

the key findings from  previous research that were considered to be particularly relevant to 

sentencing in Ireland. In particular, it was suggested that jud ic ia l variability w as likely to be highly 

relevant to understanding the nature o f sentencing in Ireland. H owever, as th is chapter em phasised.
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a num ber o f different m ethodological approaches can justifiab ly  be adopted when studying the 

im pact o f judiciary  variability  on sentencing.

To date, few  Irish studies have exam ined sentencing in Ireland and those that did relied 

predom inantly  on statistical analysis o f case factors. T his study adopts a d ifferen t approach. H aving 

exam ined the relevant m erits o f the different m ethodological approaches adopted by previous 

researchers, the next chapter describes and justifies the m ethodological approach adopted by this 

study.
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CHAPTER FOUR: METHODOLOGY  

Introduction

C hapter 3 exam ined the key findings o f previous studies and evaluated the m erits o f the different 

m ethodological approaches adopted. This chapter describes and justifies the research m ethodology 

and m ethods chosen for this study. It begins by justify ing  the choice o f research m ethodology. It 

then describes, ju stifies and outlines the lim itations o f the tw o research m ethods choscn, sem i

structured in terview s and sentencing vignettes. T his chapter then describes and justifies the design 

o f  the specific research instrum ents used, with reference to each o f the four research objectives. 

T he choice o f research participants and the sam pling procedure used arc then exam ined. The last 

part o f  this chapter outlines the data collection and analysis procedures.

Justification for Research Methodology

Nature o f  Research Problem

As stated previously, the aim o f the study was to explore the nature o f sentencing in Ireland. In 

chapter 2, w e saw  that sentencing in Ireland is carried out by a very small group o f people whose 

sentencing discretion  is very w ide and largely unregulated. Very little guidance is available either 

from  legislation or through ease law, on the types o f  sentences that are appropriate for particular 

crim es, on the types o f  factors that are m ost im portant in determ ining sentence, or on the 

sentencing ob jectives that should be prioritised by judges when im posing penalties.

C nly  a very sm all num ber o f  sentencing studies have been carried and so currently , we know  very 

little about how  judges actually  sentence in Ireland, about w hat factors they deem im portant in 

arriving at their sentencing decisions or about the sentencing philosophies they adhere to. 

S im ilarly, no research currently  exists that provides a reliable and valid account o f the nature and 

existence o f  inconsistency in sentencing in Ireland. T o a large extent, in Ireland we lack even the 

m ost basic descrip tions o f  the nature and reality o f  sentencing and o f the attitudes and assum ptions 

o f  those that sentence. T herefore, exploring sentencing from  the perspective o f the judiciary  is 

particularly im portant in Ireland.
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Choice of Research Methodology

W hereas the term research m ethodology refers to the underlying philosophy behind a piece of 

research, the term  research m ethod is usually taken to mean the actual research technique or 

strategy used to gather and analyse inform ation (N achm ias and N achm ias 1992; Brannen 1992). It 

is com m only accepted that there are at least tw o general types o f philosophical enquiry that are 

prevalent in the social sciences: the scientific or positivist approach and the interpretive or 

ethnographic approach (B abbie 1983; N achm ias and N achm ias I992;B rannen l992;B erg  1995). 

The scientific or positivist view contends that reality exists independently o f hum an beings; it is 

possible to discover objective ‘tru ths’ about this reality by em ploying valid and reliable m ethods o f 

m easurem ent that lim it any possible bias on the part o f the researcher (N achm ias and Nachm ias 

l992;B rannen 1992). The interpretive tradition rejects the existence of an independent objective 

‘tru th ’, arguing instead that there are m ultiple ‘tru ths’, which are socially constructed by groups 

and individuals in accordance with their perceptions and experiences (Brannen 1992; Miles and 

Huberm an 1994).

The distinction between these two divergent philosophies corresponds roughly to the distinction 

com m only made betw een quantitative and qualitative m ethods of data collection and analysis 

(N achm ias and N achm ias l992;B rannen l992;B erg  1995). Q uantitative m ethods clearly reflect the 

concerns of the positivist tradition by their em phasis on the objectivity o f the researcher, the 

im portance o f external validity and reliability, and by their tendency to gather large am ounts of 

data that can be statistically analysed to facilitate, am ongst other things, hypothesis testing. 

Q ualitative m ethods on the other hand, reflect more closely the assum ptions o f the interpretive 

tradition in that they tend to focus on discovering the m eanings that individuals attach to  their 

experiences and on exploring the ‘life-w orlds’ o f individuals (B erg 1995).

Indeed the close correspondence betw een m ethod type and philosophical stance m eans that 

quantitative research is virtually synonym ous with positivism  and qualitative research is inexorably 

linked with interpretivism  (Brannen 1992). The strength of the link betw een theory and method 

m eans that by choosing a particular research m ethod you are im plicitly  or explicitly accepting its 

corresponding philosophical assum ptions (B rannen 1992; Berg 1995). Because o f the conflict 

betw een their respective philosophical assum ptions it can be difficult to  justify  the use of both 

quantitative and qualitative m ethods in the same study. M ore recently, how ever, the lim itations o f a 

strict correspondence betw een research methods and philosophical stances have been recognised, 

and it is now m ore com m on for contem porary researchers to  engage in ‘mixed m ethod’ re.search by 

com bining the use o f qualitative and quantitative m ethods within one study (B rannen 1992; M iles 

and H uberm an 1994).
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In terpretive and Q ualitative M ethodology

The review  o f literature in C hapter 3 show ed that previous research on sentencing had been carried 

out from within both the scientific and interpretive research traditions and that a variety o f  different 

quantitative and qualitative research m ethods have been used. D ue to the fact that this research 

aim s to explore the nature o f  sentencing from a jud icial perspective rather than to engage in 

hypothesis testing, it requires access to inform ation on the beliefs and attitudes o f individual 

sentencers as well as the m eaning that they attach to sentencing behaviour. An interpretive 

orientation , relying predom inantly on qualitative research m ethods, w ill facilitate access to this 

type o f  inform ation. Exploratory research concerned w ith describing and obtaining an insight into 

the nature o f  sentencing from a jud icial perspective will be facilitated by qualitative m ethods that 

can access inform ation on the ‘w hat, how, when and w here’ o f things and provide insights into the 

m eanings, beliefs and attitudes o f  the individuals’ involved but w ill not be particularly  well served 

by m ethods which m erely ‘count, m easure and quantify’ (Berg 1995).

A lthough qualitative research is som etim es perceived to be less scientific than quantitative rc.search 

(L ofland and Lofland 1984), Berg argues that despite different technologies at use, “everyone is 

doing science, provided that science  is defined as a specific and system atic way o f d iscovering and 

understanding how social realities arise, operate, and im pact on individuals and organizations of 

individuals” (1995:10). Furtherm ore he notes that:

“G ood qualita tive research , like good quan tita tive  research , is based on ca lcu la ted  stra teg ies and 

m ethodo log ica l rigor. Insigh ts ob ta ined  form  qualita tive  research  not only  add tex ture  to an analysis but can 

a lso  d em onstra te  m eanings and u n derstand ings about prob lem s and phenom ena that w ould  o therw ise  be 

u n id en tified ” (B erg  1995:59).

R ather than being less scientific, qualitative research strategies are often m ore successful at 

obtain ing  insights into certain types o f inform ation that quantitative approaches sim ply cannot 

access. In relation to sentencing research, this can be illustrated by exam ining the quality  and 

nature o f the type o f inform ation that has previously been obtained by using the main quantitative 

m ethods and by com paring this w ith the nature and quality o f  the type o f  inform ation this study 

aim s to collect.

The L im ita tions o f  Q uantitative Studies

As discussed in C hapter 3, the literature on sentencing research show s that a variety o f research 

m ethods have been used to  exam ine the issue o f sentencing. Particularly prevalent, is the large- 

scale study based on the statistical analysis o f inform ation obtained from  official court records.
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Typically these quantitative studies gather as much inform ation as possible about the characteristics 

o f the offence, the offender and the sentencing decision from  official sources such as police and 

court records. T his inform ation is then statistically analysed, often using highly sophisticated 

statistical m ethods, including m ultiple regression, in order to identify the factors that are most 

im portant in term s o f predicting sentence outcom e or to m easure the effect o f certain factors on 

sentence outcom e. Studies o f this variety  are often referred to as the “input-output” or the “black- 

box” model: the facts o f the case represent the input w hile the output is represented by the 

sentencing decision and very little is known about the sentencer (H ogarth 1971: 10).

This method succeeds at identifying the relative statistical im portance o f various factors to the 

sentencing outcom e and at identifying correlative relationships betw een these factors. It also 

benefits from  the use o f ‘real-life’ data and so the generalisability  o f the results is strong. On the 

other hand, once these factors and the relationships betw een them  have been identified as 

stati-stically significant to the sentencing decision, this m ethod is not particularly useful for 

explaining why som e factors are im portant and others are not. N or can it explain the relationship 

between the various factors. For exam ple, a typical finding from  a study o f this type might be that 

sentence severity  is highly correlated w ith unem ploym ent, which in turn is negatively related to the 

use o f fines. W hile this w ould be an im portant finding it does not give any insight into the reasons 

why unem ployed defendants receive m ore punitive penalties than their em ployed counterparts nor 

why they are less likely to  be fined. A particularly im portant aim  o f this exploratory research is to 

obtain authentic descriptions o f the types of factors that judges deem  im portant in reaching their 

sentencing decisions, as well as authentic explanations o f why these factors are im portant and the 

m eaning attached to them  by judges when sentencing.

Sim ilarly, w hile these types o f ‘b lack-box’ studies are useful fo r identifying the degree to which 

inconsistencies in sentencing outcom es are associated with known differences in the types o f cases 

com ing before the courts, they are usually not designed to offer any explanation for sentencing 

disparity w hich does not arise as a result o f differences in case types. In fact Hogarth (1971) points 

out that many ‘b lack-box’ .studies explain incon.sistency in sentencing that cannot be accounted for 

by differences in case factors by reference to the attitudes or policies o f  judges, w ithout actually 

m easuring w hat these attitudes or polices are. He argues that:

“T o in fer ju d ic ia l a ttitudes d irectly  from  jud ic ia l conduct and not from  sp ecifica lly  designed  q u estionna ires 

can lead  to c ircu larity  in reason ing . It is arguab le  th a t one should  not, by o b se rv in g  sen tencing  behaviour, 

im pute an attitude and then em ploy  that attitude to exp la in  that b ehav iou r” (H ogarth  1971:10).
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In relation to the earlier exam ple used above, in ‘b lack-box’ studies when unem ploym ent is found 

to  be an im portant factor in predicting sentence outcom es, researchers usually  infer explanations 

for this rather than collect data that might explain it.

A num ber o f  other problem s are also associated with this approach. For exam ple, inform ation other 

than that contained within official reports may have affected the decision o f  the sentencer and so 

there is alw ays the possibility  that the sentencing differences m easured may be due to factors not 

accounted for in the study (H ogarth, 1971; A ustin and W illiam s, 1977; Palys and D ivorski, 1986). 

For instance, official reports would not contain any inform ation on the ju d g e ’s interpretation o f the 

facts o f  the case or o f  the attitude o f the defendant on the day. O ther problem s are the inclusion of 

inform ation from official reports that was not actually considered during sentencing and the 

d ifferences betw een judges and researchers in term s o f the w eight that they attach to inform ation 

that is considered.

D ue to  the fact that the overall aim o f this research is to explore the nature o f  sentencing in Ireland, 

in circum stances w here little is actually known about sentencing, and because this research is not 

try ing to  isolate the effects o f particular factors on sentence outcom e nor test any hypotheses, 

‘b lack-box’ type research designs arc not appropriate

Choice of Research Methods

W hile the overall aim  is explore the nature o f  sentencing, m ore specifically this research aim s to 

understand .sentencing from  the standpoint o f those w ho actually engage in it; judges. In order to 

answ er the research questions outlined in previous chapters, this research m ust gather inform ation 

on jud ic ia l attitudes, on how judges pass sentence, on the factors that they deem im portant in 

sentencing and on the degree o f consistency betw een judges.

T o facilitate access to  this type o f inform ation, this study used two m ethods; the sem i-structured 

interview  and sentencing sim ulations or vignettes.

T he follow ing discussion w ill outline briefly the nature o f  these m ethods and the reasons why they 

w ere considered appropriate for the present study. Sentencing vignettes w ill be given extended 

consideration  because o f  the fact that their use in social research is not as w idespread as the 

in terview  and also because their use w ithin a qualitative context, especially  in the study o f 

sentencing, is relatively uncom m on.

Semi-Structured Interviews
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An interview  is com m only defined as a conversation, the purpose of w hich is to gather inform ation 

(Berg 1995; Nachm ias and Nachm ias 1992; Lincoln and C uba 1985;Denzin 1978). Interviews are 

particularly suitable for exploring attitudes, beliefs and m eanings, and for understanding “how 

participants com e to  attach m eanings to phenom ena or events” (B erg 1995:35). The interview  is 

therefore an appropriate method for gathering inform ation on and exploring the views o f judges on 

crim e, punishm ent and sentencing, and in particular, on their own sentencing behaviour. H owever, 

there are at least three d ifferent types o f interview  style identified in the literature: structured; non

structured; and sem i-structured (B erg 1995; Babbie 1993; Denzin 1978).

The Structured Interview

W ith structured interview s the interview  schedule is structured or pre-determ ined and interview ers 

ask respondents to answ er each question on the schedule. This approach assum es that all 

respondents will understand the nature and m eaning of the questions asked, that the scheduled 

questions are com prehensive in term s o f the inform ation required for the study and that they will 

provide an insight into the subjects’ attitudes and opinions (Berg 1995:31). It is most useful when 

there is little or no am biguity regarding the researcher’s ideas about the inform ation he or she must 

obtain (Schw artz and Jacobs 1979). Structured interview s w ere considered inappropriate for this 

study as they arc based on the assum ption that the schedule o f questions com prehensively covers 

all the inform ation that is required. In exploratory research, especially w here little is know n about 

the topic, this assum ption cannot be made. Sim ilarly, using a structured interview assum es that 

there is consensus regarding the m eaning to be attached to certain phenom ena and this research 

specifically aim s to  capture the m eaning that judges attach to events and phenom ena.

The Non-Structured Interview

N on-structured interview s represent the exact opposite o f structured interviews. W ith non

structured interview s there is no schedule o f questions because it is assum ed that the appropriate 

questions will not be known in advance, but m ust be developed during the interview  (Berg 

1995:32). A nother reason why predeterm ined questions are not used is that it is not assum ed that 

all subjects .share the sam e vocabulary or that the interview er is privy to their vocabulary. Indeed 

unstructured interview s are often used when the interview er is not fam iliar with “the respondents’ 

life styles, religious or ethnic cultures or custom s, and sim ilar attributes” (Berg 1995:32). This type 

o f interview  is usually  used when the researcher w ishes to  becom e subm erged within a particular 

culture or subculture, but it suffers from  a lack o f reliability. O ne o f the objectives o f this research 

is to exam ine the differences betw een judges in terms o f their attitudes, beliefs and perceptions and 

in term s of the factors that they believe are im portant in sentencing. In order to achieve this 

objective there m ust be som e degree o f conform ity in relation to  the types o f questions or the types
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o f issues that judges are questioned about in the interview s, even if  the schedule itself is not 

com prehensive. For these reasons, unstructured interview s w ould not be appropriate for this study.

The Semi-Structured Interview

The sem i-structured interview  falls som ew here in betw een structured and non-structured 

interview s. The interview er usually has a num ber o f predeterm ined questions that all respondents 

w ill answ er in a system atic and consistent fashion but he or she may also probe beyond the answ ers 

given to  predeterm ined questions (Berg 1995:33). This approach is appropriate for the present 

study because it facilitates a focused and consistent enquiry into certain topics, thereby allow ing 

the required inform ation to  be gathered in a com parable form. Yet, because the in terview er may 

probe beyond answ ers given to the predeterm ined questions, it facilitates the investigation o f  topics 

raised by the participants but not covered in the interview  schedule. The sem i-structured interview  

was also chosen for its ability to  m axim ise the opportunity  o f this research to capture the m eanings 

that judges attach to  their sentencing behaviour. A ccording to Berg (1995), the sem i-structured 

interview  is particularly appropriate to this task because it is based upon the assum ption that 

individuals understand the w orld differently and it is approached from the view point o f  the 

participant. This is achieved by including unscheduled probes during the course o f the interview  

and by the interview er listening to the vocabulary used and then adopting that vocabulary when 

asking questions.

Limitations o f  Semi-Structured Interviews

H ow ever, there are certain lim itations associated w ith the sem i-structured interview . It is less 

reliable and arguably subject to  more researcher bias than the structured interview  because o f the 

use o f unscheduled probes. As w ith all interview  types, the quality o f the inform ation collected 

reflects the skills or otherw ise o f the interview er. Indeed, in relation to interview s, m any consider 

the researcher to be the real ‘research to o l’ (M iles and H uberm an 1994). F inally, due to the 

inclusion o f unscheduled probes and the fact that answ ers are invariably open-ended, this type o f 

interview  can present greater difficulty  in relation to data analysis (M iles and H uberm an 1994).

Sentencing Vignettes

W hile sem i-structured interviews will be used to elicit jud icial attitudes to crim e, sentencing and 

punishm ent, sentencing vignettes w ill be used to  explore how judges sentence in individual 

cases, the degree o f  consistency in sentencing betw een different judges and on the reasons for 

possible differences in sentencing outcom es. Sentencing vignettes w ill also be used to com pare 

the sentencing practices o f Irish judges with judges from o ther jurisdictions.
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The Nature o f  Vignette Methodology

A  vignette can be described as “a short, descriptive sicetch of an incident [which is presented] to 

informants to elicit their opinions and reactions to its contents (Schoenberg and Ravdal 2000:63)” . 

According to Hughes (1998:381) vignettes can be “ stories about individuals, situations and 

structures which can make reference to important points in the study of perceptions, beliefs and 

attitudes”. Typically, participants are asked to respond to these stories or sketches by answering 

questions, providing their advice or opinion regarding the course of action a hypothetical person 

should take or by explaining what they would do in the situation presented (Hughes 1998; 

Schoenberg and Ravdal 2000; Hughes and Huby 2002).

Researchers from a range of disciplines have used vignettes to explore a variety of different 

research issues and problems (Alexander and Becker 1978; Scheonberg and Ravdal, 2000; Barter 

and Renold 2000). Simulation studies were first pioneered within the field experimental 

psychology (Alexander and Becker 1978; Ebbesen and Konecni 1980) and while their use is well 

established within the field of sentencing research (Hood 1972; Lemon 1974; Austin and Williams 

1977; Palys and Divorski 1986; Doob and Beaulieu 1992; Anderson et al 1999; MacDonald et al 

1999; Tufts and Roberts 2002; Davies et al. 2004), most applications of the method are 

quantitative. Within social research generally (Hughes 1998; Barter and Renold 2000) and 

particularly within sentencing research the qualitative use of the vignette methodology is less 

prevalent.

Major Advantages o f  Vignette Methodology

Vignette methodology offers a number of distinct advantages to the study of sentencing behaviour. 

Firstly, by asking judges to pass sentence in hypothetical cases, sentencing vignettes can simulate 

real life sentencing decision-making processes and provide participants with a context in which to 

make decisions rather than asking them to make decisions in the abstract (Alexander and Becker 

1978; Palys and Divorski 1986). Although the degree to which any vignette can successfully 

simulate real life situations is problematic, .sentencing vignettes also offer the opportunity to 

observe the decision-making process in action (Alexander and Becker 1978) and to determine the 

type of information being used by participants when making their decisions (Gerber 1994). One of 

the objectives of this research is to explore how judges .sentence in individual cases and this 

method, by simulating real life sentencing scenarios, allows the researcher to get close to and 

explore the nature of sentencing in ways that other methods simply cannot offer.
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T he second m ajor advantage o f vignette m ethodology in relation to the study o f sentencing is that 

by using the sam e vignette scenario for different judges it is possible to achieve a degree of 

uniform ity  sim ilar to that in experim ental designs (A lexander and B ecker 1978; A ustin and 

W illiam s 1977; Palys and Divorski 1986). This is especially  useful if the aim  o f the research is to 

com pare responses from  different judges to the sam e stim ulus. T his research aim s to explore the 

d ifferences in sentencing betw een different judges and so the ability to standardize the type o f 

sentencing vignette that judges are asked to sentence represents one o f  the m ost im portant 

advantages o f  this method in term s o f this research. It m eans that any differences in responses, or 

in respective perceptions, attitudes and beliefs w ill truly reflect differences betw een judges as 

opposed to differences in the case scenarios (Austin and W illiam s 1977; Palys and D ivorski 1986).

Vignettc.s are also flexible. They can be used as a stand-alone m ethod or in com bination with 

o ther m ethods, to e ither enhance or com plem ent the inform ation collected, and to provide 

insights that cannot be accessed through o ther methods (B arter and Renold 2000; for exam ples 

o f  d ifferent ways o f com bining vignettes see Hazel 1995; Hughes 1998; R ahm an 1996; W ade 

1999; B arry et al 2000). Sentencing vignettes will enhance and com plem ent data collected by the 

sem i-structured interview s because they provide specific contexts w ithin w hich judges can make 

decisions and discuss certain aspects o f  their sentencing behaviour, which is superior to asking 

them  to discuss their sentencing behaviour in the abstract. T heir use will provide insights into 

jud icial sentencing attitudes and behaviour that cannot be accessed through interview s alone.

V ignettes are also less expensive than o ther techniques, they can be conducted quickly (W ilson and 

W hile 1998) and can provide insights that usually are only available to ‘insiders’ (Sum rall and 

W est 1998). V ignettes are especially  useful for exam ining sensitive topics because o f their ability 

to  crcate a distance betw een the scenarios presented and individual participants (Finch 1987; 

R ahm an 1996; H ughes 1998; B arter and R enold 2000; Schoenberg and Ravdal 2000). This 

research aim s to explore sentencing from the perspective o f  judges and so the fact that vignettes 

can provide insights that are usually  only available to  ‘insiders’ is appropriate. Sim ilarly, 

sentencing in Ireland is a sensitive issue, especially  fo r ju d g es , who are frequently  criticised in the 

m edia and by politicians and the public alike, for their sentencing decisions.

W hile these advantages are com m on to vignettes applied both within a quantitative and qualitative 

context, each application also offers its own specific advantages and disadvantages.

A p p lica tio n  o f  V ignettes in Q u an tita tive  a n d  Q u alita tive  R esearch

W hen applied within a quantitative paradigm , vignettes typically  involve respondents being 

presented with a num ber o f scenarios and being asked to  respond to a num ber o f pre-structured
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questions. O ne advantage o f this approach is that it allows researchers to exam ine relatively 

com plex issues using large sam ples and to  quickly generate substantial am ounts o f inform ation that 

can be statistically  analyzed (W ilson and W hile 1998). However, using pre-structured response 

categories can also lim it the validity o f these studies because they accentuate investigator bias and 

because respondents’ actual responses may not fit into to  the pre-structured classifications (Barter 

and Renold 2000).

O ther quantitative applications involve the m anipulation o f certain aspects o f the hypothetical 

scenarios in order to  facilitate analysis o f the effects o f certain factors on the sentence outcom e. 

H ow ever, it is arguable that they suffer from  som e o f the sam e lim itations as ‘b lack-box’ studies 

because when they find that a particular factor is highly significant in predicting the sentence 

outcom e they are no better placed to explain why this is so than ‘b lack-box’ studies. The reason for 

this is related to  another im portant lim itation of the quantitative application o f  sentencing vignettes; 

they usually do not allow space for respondents’ open-ended responses to  enter the analysis (Finch 

1987; H ughes 1998; Barter and Renold 2000).

Sentencing vignettes which either require respondents to answ er pre-structured questions and 

which are aim ed at testing the effects o f certain variables on sentence outcom e, are not appropriate 

for use in this study because they are not consistent with the nature of exploratory research, nor will 

they facilitate the collection o f inform ation from the view point o f judges.

A dvantages o f  Qualitative Application o f  Vignettes

In contrast to these, when vignettes are used within qualitative research designs, questions are 

usually open-ended and designed to  encourage discussion in order to illum inate partic ipan ts’ 

perceptions, beliefs and attitudes regarding the particular topic at hand. Q ualitative applications o f 

vignettes therefore can be particularly useful for this study because of their ability to  explore 

participants’ m eanings, beliefs, judgem ents and actions in relation to the specific contexts and 

situations presented within the vignettes (B arter and R enold 2000:308).

Q ualitative applications o f vignettes specifically advocate leaving ‘space for respondents to  define 

the situation in their own term s’ (Finch 1987:12). O ne o f  the advantages of this approach is that it 

allows respondents to situate them selves as they really  do in reality, thus increasing ecological 

validity. W hen space is left for participants to define the situation in their own terms, and when the 

vignettes them selves are b rief and not overly detailed, their responses are often characterised by an 

‘it depends’ answ er, w hich can be invaluable in facilitating an exploration o f the central factors 

influencing their decisions (H ughes 1998:383).
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In fact, providing a degree o f am biguity or vagueness in the vignette scenarios encourages 

respondents to  thinic o f additional factors that influence their decisions (W est 1982 cited in Finch 

1987) and this in turn provides access to insights regarding the evaluation and relative im portance 

o f  various influencing factors, w hich otherw ise m ight not be available.

Q ualitative sentencing vignettes are therefore appropriate to this study because they are consistent 

w ith the exploratory nature o f the research and will facilitate an understanding o f the sentencing 

process from  ju d g e s’ perspectives, by allow ing space for their perceptions, m eanings and 

interpretations to surface.

Lim itations o f  Vignette M ethodology

H ow ever, vignette m ethodology is not w ithout its own theoretical and m ethodological draw backs. 

Perhaps the m ost im portant m ethodological criticism  o f vignettes is that for a num ber o f reasons, 

w hile they are .strong on internal validity they lack ecological or external validity. Firstly, 

conclusive evidence on the convergence betw een w hat people believe they w ould do  in a given 

situation and what they actually do in reality does not exist (H ughes 1998; B arter and R enold 

2000). A lthough som e studies have shown that responses to  vignettes are reliable predictors o f 

respondents’ real life behaviour and decisions (O ’C onnor et al 2003; Rahman 1996) the outcom e o f 

o ther studies has not been so unequivocal (H ughes, 1998). H ow ever, Finch (1989) contends that 

outcom es are alw ays contingent upon specific circum stances and that the im portant point is not so 

much w hether or not vignettes can predict actual behaviour, but that they can enable the researcher 

to  tap  into the process o f reaching the outcom e and into the relevant factors, m eanings and 

interpretations.

Secondly, vignettes are also criticised for producing unrealistic results because they are not directly 

com parable to  real life (Faia 1979) and because they cannot reproduce the com plexity  o f the real 

life contexts and situations (Parkinson and M ansfield, 1993). A nother aspect o f  this pitfall that 

applies specifically to using vignettes to study decision-m aking, and especially  that o f judges, is 

that the sentences im posed in the vignettes have no real consequences, w hereas in real life, 

sentencing decisions are hugely consequential (Ebbesen and Konecni 1980). H ughes (1998), 

acknow ledging that vignette-based experiences are different from real life experiences, points out 

that w hether or not this renders the use o f vignettes unsuitable for a particular study depends upon 

the rationale behind their use. He argues that if  vignettes are used as an attem pt to replicate real life 

experiences then they are clearly lim ited. H ow ever, if  they are used to provide an interpretation of 

real life and if they can provide participants w ith a situated context in w hich to respond, they may 

be useful for highlighting:
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“Selected  parts o f  the real w orld that can  help unpackage ind iv id u a ls’ percep tions, b e liefs and a ttitudes to a 

w ide range o f  social issues” (H ughes 1998:384).

W hile it is arguable that no research instrum ent can com pletely capture real life experiences 

(H ughes 1998; B arter and Renold 2000; Schoenberg and Ravdal 2000), the ‘m ake believe’ aspect 

o f vignettes can be reduced by ensuring that the scenarios presented appear real and relevant to 

participants (N eff 1979:109; Finch 1987; Schoenberg and Ravdal 2000). Indeed, R ahm an’s (1996) 

study investigated the coping m echanism s fo r dealing with conflict of 30 fem ale caregivers o f 

elderly people using three detailed vignettes. He found that there was a significant overlap between 

how the participants indicated they would deal with conflict in the vignette scenarios and their 

actual response to sim ilar conflict ridden situations in their own lives as dem onstrated by in-depth 

interviews. Rahm an based the vignettes on real life histories o f conflict betw een caregivers and the 

elderly and concluded that the “closer the vignette is to  real life situations, the m ore generalizable 

the findings w ill be” (1996:46). Stolte (1994) has dem onstrated that the context in which 

participants are asked to respond to vignettes can have an im portant affect on the validity  o f the 

findings: quiet and relaxed environm ents which allow  careful deliberation and concentration in 

responding to vignettes will be m ore valid than noisy environm ents filled with distractions.

A second m ajor criticism  o f vignettes is that they may tap into socially desirable responses as 

opposed to real responses. In other w ords, participants tend to respond to vignettes in term s of what 

they think should happen rather than w hat they think does happen in reality (H ughes 1998). For 

instance, Carlson (1996) used vignettes adm inistered by post and found that although respondents 

believed that relationships involving violence or abuse should end, this was contrary to what 

happened in reality. This problem  may be tackled by greater aw areness on the part o f the researcher 

and by further probing when necessary, although this is not po.ssible in circum stances w here the 

vignettes are not admini.stered in person (H ughes 1998; Barter and Renold 2000).

H owever, the problem  o f tapping into socially desirable responses also applies to other research 

tools including surveys and interviews. Cornell (1984) found that when first interview ed about their 

health, participants tended to give ‘public’ accounts o f their lives but after repeated interview s and 

discussions on the sam e topic, participants’ response becom e m ore ‘private’, rich and detailed. 

Indeed there is som e evidence that show s that in certain circum stances vignette m ethodology can 

reduce the incidence o f socially desirable responses. For exam ple, M cK eganey et al (1996) found 

that drug injectors w ere m ore w illing to  adm it to socially undesirable behaviour when responding 

to vignettes than w hen being interviewed.

Sim ilarly, H ughes and H uby (2002:384) suggest there are at least three key features o f  vignettes 

w hich contribute to  reducing the influence of socially undesirable responses: asking the participant 

to assum e the role o f a character in the vignette rather than answ ering questions from a personal
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perspective; the distance betw een the participant’s own life and the vignette; and the fact that 

partic ipan t’s are asked to respond to  questions w ithin the specific context crcated by the vignette. 

A lexander and Beci<er (1978) write that participants answ ering questions about vignette scenarios 

and charactcrs arc less likely to be conscious o f  responding in a socially desirable fashion than 

when answ ering direct questions about the sam e subject in an interview .

In relation to this study, the com bination o f sem i-structured interview s with qualitative vignettes 

should allow  a deep probing o f the issues so as to reduce the influence o f socially desirable 

responses.

Research Procedures: Design of Measurement Instruments

H aving justified  the research m ethodology and research m ethods, this section o f  the report 

describes and justifies the research design. T w o research m ethods, sem i-structured interview s and 

sentencing vignettes, w ere used to  explore the nature o f sentencing in Ireland. H ow ever, w hile its 

overall aim  was to explore the nature o f sentencing in Ireland, this study was guided by four 

specific research objectives outlined in C hapter I. Specific research instrum ents w ere designed to 

facilitate collection o f the type o f inform ation necessary to  achieve each o f these objectives.

Prelim inary M atters that Influenced Instrument Design

T he problem s associated with gaining access to m em bers o f the judiciary  are rarely m entioned in 

the research literature on sentencing. In m ost cases the co-operation o f the judiciary  is assum ed to 

be unproblem atic and so engaging with judges regarding their sentencing behaviour is presented, as 

least im plicitly , as non-problem atic. O ne exception to th is is A shw orth et a l’s (1984) study on the 

sentencing in the C row n C ourt. They specifically m ention how  the research team was w arned o f 

how  little  tim e it w ould have w ith the judges and o f  the im portance therefore o f ensuring that the 

m ost im portant questions were prioritised. The am ount o f tim e that judges w ould have available to  

engage in th is research was an unknow n. H ow ever, bearing in m ind A shw orth et a l’s (1984) 

experience and the fact that judges w ould be interview ed in their own tim e as oppo.sed to at a 

jud icial confercnce it was decided to design the research so that it could be carricd ou t w ithin a 

m inim um  o f tim e if necessary. B ecause o f this and the fact that if  judges w ere asked for longer 

periods o f  tim e they m ight be less w illing to engage in the research, the pre-interview  inform ation 

they received indicated that the full interview  itself could be com pleted in betw een thirty m inutes 

to  one hour. The interview  and sim ulation cases w ere therefore designed w ith this possible tim e 

lim itation in mind.
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Semi-Structured Interviews

The first objective o f this study w as to explore the view s o f D istrict and C ircuit C ourt judges on 

crim e, sentencing and punishm ent. C onsidering that very little is known about the reality of 

sentencing in Ireland, an exploration o f jud icial view s on crim e, punishm ent and sentencing can be 

justified  on the grounds that it will provide an understanding o f how judges define and attach 

m eaning to the context in w hich they sentence. An exploration of judicial view s also provides a 

context w ithin which to analyse their sentencing practices.

The principal research instrum ent used to access inform ation on judicial view s was the senii- 

structured interview . The sam e interview  schedule (see Appendix A) was used for both D istrict and 

C ircuit C ourt judges. In relation to each topic, a considerable num ber o f questions were initially 

identified as being both relevant and appropriate to  the topics at hand. H ow ever, due to the tim e 

lim itation di.scu.ssed above, it was necessary that the num ber o f questions be kept to  a m inim um  

and that they cover the three main topics o f interest. For this reason, the interview  schedule 

included three questions on each o f the main topics o f  interest. The interview  schedule also 

included one final question regarding the role o f the courts in com bating crim e. The questions 

chosen were general in nature and were designed to elicit open-ended respon.ses. All judges were 

asked the same or very sim ilar questions in order to ensure that the inform ation collected was 

com parable and reliable.

H owever, the sem i-structured elem ent o f the interview  allow ed judges to be probed for more 

inform ation when unexpected issues arose, when there was a lack o f detail or clarity to their answ er 

or when they appeared to m isinterpret the question being asked. Probing que.stions were also used 

to encourage judges to define what these topics m eant to  them , to gain access to their 

interpretations o f the topics explored and to encourage them to disclose inform ation on other topics 

that they view ed as being im portant. The follow ing sections outline briefly the content o f the 

interview  schedule by exam ining the actual questions asked.

Crime

Judges w ere asked three questions about their view s on crime. Firstly, they were asked to  describe 

crim e in Ireland; secondly, they were asked w hat they thought w ere the causes o f crim e in Ireland; 

thirdly, they w ere asked w hich strategies in their view  w ould best contribute to crim e prevention in 

Ireland. Q uestions on crim e w ere asked m ainly to ascertain how  judges view ed crim e in Ireland but 

also to provide a context in which to understand their sentencing behaviour. As discussed in 

C hapter 2, Parker et al (1989) found that m agistrates’ view s about the nature o f  crime w ere not
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necessarily  related to the objective levels o f crim e in their com m unities. They also found 

differences in m agistrates’ perceptions of crim e were related to variations in sentencing practices 

betw een courts.

Sentencing

Judges were asked three questions about their views on sentencing. F irstly, judges w ere asked to 

describe the process o f sentencing. T his was a.sked as a general introductory question on sentencing 

and w as intended to  elicit as broad as possible an answ er, it was expected that judges might 

interpret this question differently and that sim ply asking them  to describe the process o f  sentencing 

m ight not provide accounts o f how they actually sentence. T herefore, tw o further questions were 

asked about sentencing.

Secondly, judges w ere asked w hether or not there was a ‘going rate’ o r a ta riff in Irish sentencing 

practices. As di.scussed in C hapter 2, the Irish Suprem e C ourt has refused to .set down guideline 

judgem ents or ‘ta riffs’ on the grounds that this w ould interfere w ith the discretionary nature of 

sentencing in Ireland, which requires that the .sentence m ust be appropriate to circum stances o f the 

case and the circum stances o f the offender. W hile this repre.sents the form al legal position, we do 

not know  w hether judges follow  this approach in practice or w hether they adopt their own tariffs 

for particular types o f cases. It w as expected that judges w ould respond in the negative to this 

question and so they w ere encouraged to explain how .sentencing occurs in the absence o f a ta riff or 

‘going rate’.

T hird ly , judges w ere asked about their views on consistency in sentencing. As discussed in C hapter 

3, previous research has shown that sentencers w ho operate in an individualised sentencing system 

tend to share a strong w orking ideology based on the uniqueness o f the individual case, and that 

they tend to prioritise this over the need for consistency in sentencing (H ood 1962; T arling  1979; 

Parker et al 1989; A shw orth et al 1984). T his question therefore aim ed to ascertain w hether or not 

Irish judges value consistency in sentencing.

Punishm ent

Judges were asked three questions about their view s on punishm ent. In C hapter 2, evidence was 

presented which suggests that Irish judges are strongly oriented  tow ards prison and tend to under

use alternatives. These questions therefore sought to ascertain how judges think about and use the 

different sentencing options available to  them , with particular em phasis on how  they use 

im prisonm ent.
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The first question asked judges about the sentencing objectives they thought a term  of 

im prisonm ent achieves. T his question was alternately phrased in term s of the purposes of 

im prisonm ent. T his question was designed to elicit inform ation on w hat judges thought could be 

achieved by sending an offender to pri.son and about the circum stances in w hich they use 

im prisonm ent.

Secondly, judges w ere asked w hether they agreed or disagreed with the follow ing statem ent 

concerning prison use: ‘that im prisonm ent should be used sparingly and only in the m ost serious 

cases where no other sanction is appropriate’. W hile judges were prim arily a.sked to  either agree or 

disagree with this general statem ent, they w ere also encouraged to  explain their answ er. As 

m entioned in C hapter 2, over the last two decades, a num ber o f reports and policy docum ents have 

em phasised the im portance of using prison as a ‘last resort’ and the need to develop a broader 

range o f alternatives to  prison. H ow ever, we have no inform ation on w hether or not judges agree 

w ith this principle or indeed follow  it in practice.

Thirdly, judges w ere asked about their view s on alternatives to  prison. A lternative sanctions were 

not defined unless judges asked for a definition. Thus judges were encouraged to define for 

them selves what alternatives meant. As discus.sed in C hapter 2, some com m entators have suggested 

that one explanation for the tendency to  under-use alternatives in Ireland might be that judges view 

existing alternatives as being too lim ited and that therefore they feel they have no option but to 

im pose a prison sentence. Rather than ask a direct question and thereby suggest that alternatives are 

lim ited it was decided to use a general question and allow  judges to  define the issue for them selves.

Role o f  Courts

Lastly, judges w ere asked what role in their view the courts play in com bating crime. This question 

was included to ascertain how judges view  their role in the crim inal justice system  generally and in 

relation to  crim e in particular. As discussed in C hapter 2, a m ajority of the Irish public believe that 

the judiciary  are soft on crim e and m ost recently w ere accused o f  failing in their duty to  protect 

Irish .society against crime. The im plication is that judges have a role to play in the com bating 

crime. This question was therefore included to explore judicial view s regarding the role o f the 

courts in relation to crime.

These w ere the m ajor questions asked and represented attem pts to  focus the interview  on particular 

them es o f  interest to  this study. W here tim e perm itted other questions were also asked and judges 

were probed in a m ore extended fashion. For exam ple, a small num ber o f judges from  both courts 

w ere asked w hether o r not they believed that prison is over-used in Ireland. The interview s were 

therefore designed to  gather judicial view s on specific aspects o f  crime, punishm ent and
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scntcncing. As w ell as inform ation gathering, it was decided to interview judges first and then ask 

them to pass sentence on the vignettes. This helped to develop a rapport w ith judges, w hich it was 

hoped w ould reduce the likelihood of socially desirable responses during the .sentencing vignettes.

Sentencing Vignettes

W hile sem i-structured interview s are appropriate for achieving the first objective o f  this study, that 

is, exp loring  jud icial view s, sentencing vignettes will provide access to the type o f inform ation 

needed to achieve the other objectives o f this study.

Sentencing Vignettes and Research Objectives

Objective I: Judicial Views about Crime, Sentencing and Punishment

A lthough sem i-structured interview s were designed to m easure and collect inform ation related to 

the first objective, it was likely that because o f  the qualitative nature o f the sentencing vignettes, 

these w ould provide an additional opportunity to  gain acccss to jud icial view s on crim e, 

punishm ent and sentencing.

Objective 2 and 3: The Nature o f Sentencing and Consistency in Sentencing

As outlined  in C hapter I the second objective o f this study w as to explore how D istrict and C ircuit 

C ourt judges sentence and to explore the degree o f consistency in their sentencing practices. As 

discussed in C hapter 2, very little is known about how judges approach the sentencing decision in 

practice. For exam ple, it is thought that Irish judges adopt the ‘in.stinctual synthesis’ approach to 

sentencing rather than a m ore .structured ‘tw o-tiered’ approach recently endorsed by the C ourt o f 

C rim inal A ppeal. Sentencing vignettes provided an opportunity  to  gain insight into how judges 

approach the sentencing decision. Judges w ere not only asked to  pass sentence on each 

hypothetical vignette, they were also asked to ‘think out loud’ w hile doing so, and to explain the 

reasons for their decisions.

B efore explaining how sentencing vignettes m easured consistency and inconsistency in sentencing 

it is nece.ssary to define each of these terms. T he principle o f  parity in sentencing requires that like 

cases arc treated alike and different cases be treated differently  (A shw orth 1987; O ’M alley 2000). 

If  sim ilarly  situated offenders who are convicted of sim ilar crim es receive different sentences, then 

this m ight be said to illustrate a lack o f parity in sentencing practice. In this study consistency w as 

defm ed as treating  like cases alike. Therefore, inconsistency in sentencing was defined as treating 

like cases differently . Sentencing vignettes w ere used to  explore the degree o f  con.si,stency in
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judicial sentencing practices. Judges w ere asiced to pass sentence on the same hypothetical cases 

and if they im posed different types o f penalties and/or different am ounts o f punishm ent in relation 

to the same case then this was taken as evidence o f inconsistency in sentencing.

The third objective was to explore the reasons for inconsistency, if  any, in judicial sentencing 

practices. As discussed in C hapter 2, Irish judges exercise a very broad sentencing discretion and 

one consequence of this is that they can legitim ately adopt a num ber o f different approaches when 

sentencing the sam e case. For exam ple, individual judges are free to  adopt different sentencing 

aims, w hich m ay lead them to place greater em phasis on som e factors over others. H ow ever, as 

discussed in C hapter 3, the findings o f  previous research regarding the reasons associated w ith 

inconsistency suggest that even if judges do adopt a sim ilar approach, they m ay place d ifferent 

em phasis on certain factors, interpret the ‘facts o f the case’ differently , and disagree regarding the 

appropriateness o f certain penalties for certain offenders.

TTie sentencing vignettes were therefore designed to capture how different judges ju.stified their 

.sentences in each case and therefore provide some insight into the reasons for inconsistency in 

sentencing, if any. Judges w ere not only asked to  ‘think out loud’ and give reasons for their 

sentence, they w ere also a.sked to  com m ent on various aspects o f the case, including, but not 

lim ited to, the .sentencing objective prioritised, the seriousne.ss o f the offence, and more generally, 

factors im portant in reaching decision.

O bjective 4: Punitiveness in Sentencing Practices

The fourth objective o f this research w as to  explore the degree of punitiveness, if  any, in the 

sentencing practices o f D istrict and C ircuit Court judges. The term ‘punitivene.ss’ is a nebulous 

concept and although used frequently, it is seldom defined (M atthew s 2005). As discussed in 

C hapter 2, it has been suggested that the follow ing trends indicate punitiveness in judicial 

sentencing practices: a tendency to rely heavily on im prisonm ent and a corresponding under-use o f 

alternatives to prison; the relatively high proportion o f offenders im prisoned for m inor offences; 

and the com paratively high ‘flow ’ into prison com pared with other countties.

In the context o f these claim s, although punitiveness is not precisely defined, it is clear that, at least 

in relation to the first tw o trends, its m eaning is related to the relative over-use o f im prisonm ent and 

under-use o f alternatives to prison. In C hapter 2, a num ber o f possible explanations w ere put 

forw ard that might explain these trends. The sentencing vignettes used in this study were designed 

to facilitate an exploration o f how judges use prison and alternatives to prison. Both D istrict and 

C ircuit C ourt judges w ere asked to pass sentence on cases o f  interm ediate seriousness that could 

conceivably attract either a non-custodial or a custodial sentence.
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In relation to the third trend outlined above, it has been suggested that Irish judges are m ore 

punitive than judges in other jurisd ictions because they tend to resort to prison m ore frequently. In 

this study, sentencing vignettes adapted from  a previous study (D avies et al 2004) w ere used to 

com pare the sentencing practices o f Irish judges with those o f judges from other jurisd ictions in 

order to  explore w hether Irish sentencing practices w ere m ore punitive. I f  Irish judges im posed 

prison sentences m ore frequently or if  the quantum  o f punishm ent they im posed was m ore severe 

than judges from other jurisd ictions then this was taken as evidence o f greater punitiveness in Irish 

sentencing practices. H owever, for reasons that w ill be outlined later, this aspect o f the study w as 

largely confincd to C ircuit C ourt judges.

A s discussed in C hapter 3, D avies et al (2004) found that overall the sentences im posed by English 

and W elsh judges w ere considerably m ore punitive than those im pose by Finnish judges, especially 

in relation to the length o f prison sentences that they w ould im pose. As m entioned in C hapter 3, 

they also found that differences in the general level o f punitivene.ss in sentencing vignettes betw een 

ju risd ictions corresponded to differences in the sentencing preferences cxpres.sed by the public in 

each jurisd iction . The most reccnt international com parisons o f public sentencing preferences 

available, show that the Irish public is more punitive than the Finnish public but less punitive than 

the public in E ngland and W ales.

T he European Union International Crim e Survey carried out in 2005, asked m em bers o f the public 

w hat sentence they considered appropriate for a man aged 21, found guilty o f burglary for the 

sccond time, having stolen a co lour television (EUICS 2007). In term s o f public preferences for 

im prisonm ent, over 50 per cent o f  the public preferred a pri.son sentence in the U nited K ingdom , 38 

per cent in Ireland and 15 per cent in F inland (EUICS 2007). T his survey also show ed that the risk 

o f  burglary was h igher in the U nited Kingdom and Ireland than it was in F inland and that in general 

the Finnish public w ere less likely to  think that they w ould be burgled than the public in Ireland 

and  the U nited Kingdom . T his study will explore differences in the general level o f  punitiveness in 

sentencing vignettes between jurisd ictions and the extent to  w hich these correspond to  differences 

in the sentencing preferences expressed by the public in each jurisd iction .

Punitiveness and the Proportionality Principle

As discussed in C hapter 2, in Irish sentencing law the severity  or punitiveness o f  a particular 

sentence is decided by reference to the principle o f proportionality. T his principle has been 

interpreted as m eaning that the severity  o f  the sentence should be proportionate to the seriousness 

o f  the offence and the personal circum stances o f the offender. A ‘punitive’ sentence m ay therefore 

be defined as a sentence that is disproportionately severe having regard to  the seriousness o f the
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offence and the personal circumstances of the offender. However, as discussed in Chapter 2, a 

number of problems associated with the application of the proportionality principle in practice 

render the identification of a ‘proportionate’ and therefore non-punitive sentence difficult, if not 

impossible.

Notwithstanding this, it was decided that this study could use the proportionality principle to 

explore a number of aspects of judicial sentencing practices. Firstly, this study explored the role 

played by previous convictions in judicial sentencing decisions. If judges endorse cumulative 

sentencing in practice this would mean that the principle of proportionality is not necessarily 

applied as a limiting rather than a determining principle. In particular, because of the emphasis 

placed on previous behaviour, cumulative sentencing is likely to lead to sentences that are 

disproportionately severe having regard to the gravity of the offence actually committed.

Secondly, the proportionality principle requires that there be a general relationship between the 

seriousness of the offence and the severity of the sentence imposed. Furthermore, it also requires 

that judges consider all relevant aggravating and mitigating factors. As mentioned in Chapter 2, 

there is an obligation on judges to give credit for mitigating factors when present and the failure to 

do represents an error in principle (O’Malley 2006). A failure to give credit where mitigating 

factors exist would also lead to disproportionately severe sentences. This study explored whether or 

not there was a relationship between how seriously judges viewed an offence and the severity of 

the penalty they imposed. It also explore whether or not judges gave due consideration to both 

aggravating and mitigating factors. In this .sense, this study explored the degree of ‘punitiveness’ in 

judicial sentence practices.

Thirdly, regardless of whether it is applied as a limiting or determining principle, the 

proportionality principle requires that there is a relationship between the severity of the sentence 

and the seriousness of the offcnce. The most severe sentences should be imposed in relation to the 

most serious offence and the least severe sentences should be imposed on the least serious offences. 

This study explored the degree of proportionality in the relative severity of sentences impo.sed in 

cases of differing seriousness.

Fourthly, by asking District and Circuit Court judges to pass sentence on the same case, this study 

explored the relative punitiveness of sentencing practices in both courts. As we .shall see later, 

judges in both courts were asked to sentence the same burglary vignette and this will allow a 

comparison of the relative punitiveness of District and Circuit Court judges.
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Design o f  Sentencing Vignettes: Preliminary Issues

For a num ber o f reasons, tw o different sets o f sentencing vignettes were used for the D istrict Court 

judges and C ircuit Court judges. Firstly, there are im portant differences in the jurisd iction  of both 

courts in term s o f  the type o f cases they can deal w ith and the type o f sentences they can be 

im posed. D esigning a set o f eases that could be dealt w ith by both courts w ould therefore have 

proved difficult and w ould not necessarily represent reality, thus reducing the ecological validity o f 

the study.

Secondly, the sentencing vignettes used for C ircuit C ourt judges w ere specifically  chosen from a 

previous study (D avies et al 2004) which com pared the sentencing practices o f judges from two 

jurisd ictions: England and W ales, and Finland. T his previous study com pared how C row n C ourt 

judges in E ngland and W ales, and D istrict C ourt judges in F inland sentenced burglary cases. In 

Ireland burglary can be heard by both the D istrict and C ircuit Courts but in order to  ensure the 

com parison w as valid C ircuit C ourt judges w ere chosen as the jurisdiction o f this court corresponds 

roughly to  that o f Crow n C ourt judges in England and W ales, and D istrict C ourt judges in Finland.

T hirdly , while C ircuit C ourt judges w ere asked to sentence a series o f hypothetical burglary cases 

developed in a previous study, for a num ber o f reasons it was decided not to lim it to one the types 

o f  offences that D istrict Court judges would be asked to sentence. As discussed in C hapter 3, 

previous studies based on sentencing vignettes found that the degree o f inconsistency in sentencing 

varied according to the type o f offence in question (A ustin and W illiam s 1977; Palys and Divorski 

1986). S im ilarly, the exploratory nature o f the research suggested that it w ould be m ore valuable to 

ask D istrict C ourt judges to sentence a num ber o f different offences so as to exam ine differences in 

jud icial view s regarding particular offences.

H ow ever, even though judges in the D istrict and C ircuit C ourts were asked to pass sentence on tw o 

different sets o f sentencing vignettes, they had certain com m on features. For exam ple, both sets o f 

vignettes contained an identical burglary case. This was included to allow  for a com parison o f 

D istrict and C ircuit C ourt approaches to the sam e scenario. S im ilarly, both D istrict and C ircuit 

C ourt judges w ere asked to do the follow ing: indicate an appropriate sentence for each o f the 

sentencing vignettes presented to  them ; answ er a num ber o f the sam e specific questions in relation 

to  each case and; talk through their decision m aking process by ‘thinking out loud’.

District Court Sentencing Vignettes

T he sentencing vignettes (see A ppendix A) used fo r D istrict C ourt judges w ere specifically 

designed for this study As discussed above, when designing the sentencing vignettes for D istrict
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C ourt judges it was possible to base them on one type o f offence and vary the factors for that 

offence, sim ilar to the vignette scenarios adapted from D avies et a l’s (2004) study, or to  choose a 

num ber o f different offences. For the reasons indicated above and because o f the opportunity  it 

afforded to exam ine som e of the conclusions reached in C hapter 2 and to explore some o f the 

findings from  previous research in C hapter 3, it was decided to include a num ber o f different 

offences.

In order to  increase the external validity  o f the sentencing vignettes it was necessary to ensure that 

they w ere as sim ilar as possible to real life cases that are typically heard in the D istrict Courts. This 

was achieved by observation of cases in court and by researching the nature o f typical cases dealt 

with by the D istrict C ourt from court reports in local new spapers. D ue to the heavy w orkload of 

D istrict C ourt judges it was decided to lim it the num ber of sentencing vignettes to  four.

Choice of Offences

As discussed above, in order to facilitate an exploration of how judges use prison and alternatives 

to prison the sentencing vignettes w ere designed to  include cases of interm ediate seriousness that 

could conceivably attract either a non-custodial o r a custodial .sentence. In other words, the type of 

offence needed to be sufficiently serious so that a prison sentence might be an option but not a 

forgone conclusion.

To ensure that the offences w ere sufficiently serious, the actual offences chosen for the vignettes 

represented each category o f  offence for which offenders are typically im prisoned. R eferring back 

to C hapter 2 there are four categories o f offences for w hich offenders are com m only im prisoned: 

offences against the person; property offences with violence; property offences w ithout violence; 

and o ther offences. The offence o f assault was chosen for offences against the person; burglary for 

offences against property with violence; theft for offences against the person w ithout property; and 

a com bination o f road traffic offences including driving w ith no insurance, driving with no licence 

and driving w hile intoxicated.

However, considering that the D istrict C ourt only has the jurisd iction  to hear ‘m inor’ offences, it 

was im portant to ensure that the offences w ere not so serious that judges w ould decline jurisdiction. 

Sim ilarly, if  they w ere very serious ‘m inor’ offences im prisonm ent w ould be a forgone conclusion. 

Therefore, an attem pt was m ade to pitch them at an interm ediate level o f seriousness for ‘m inor’ 

offences. The assault was pitched as a com m on assault, the least serious type of assault in Irish law; 

the victim  was described as badly bruised but no other injuries were caused. The theft involved the 

snatching o f a handbag from a public house. The burglary occurred during the daytim e when the
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house w as unoccupied. T he offender in the road traffic case rear-ended another car but no victim s 

were injured.

C haracteristics o f  O ffenders

A s d iscussed in C hapter 2, the relationship betw een crim e and drug addiction is well rccogniscd in 

Ireland. For exam ple, the D rug Treatm ent C ourt was established in recognition o f the large num ber 

o f  offenders w ith drug addictions com ing before the courts. S im ilarly, as discussed in C hapter 2, 

O ’M ahony (1993) m ade the connection betw een increases in the proportion o f  offenders com m itted 

to  prison for theft and the heroin epidem ic in Ireland in the 1980s. In order to  explore how  judges 

.sentence offenders who abuse drugs and alcohol it was decided that som e o f the offenders w ould be 

described as heroin users or addicts. T herefore in Case I the offender is intoxicated when 

com m itting  the crim e, in C ase 2 and 4 the offenders are described as regular heroin users and in 

Case 3 the offender is an alcoholic.

As d iscussed in C hapter 3, findings from  previous studies suggest that unem ployed offenders are 

sentenced differently  to em ployed offenders. In order to  explore how  judges respond to 

unem ployed offenders a num ber o f the offenders in the sentencing vignettes are unem ployed. In 

C ase I and 2 the offenders are described as being unem ployed and in C ase 3 the o ffender is 

described as ‘looking for w ork’. No inform ation was provided on em ploym ent status in Case 4.

In C hapter 3, it w as noted that w hile there was no evidence to support the claim  that in general 

w om en receive m ore lenient sentencing than m en, there was evidence to suggest that som e  w om en, 

in particular those with child  dependents, receive m ore lenient (and perhaps m ore harsh) sentencing 

than m en. In o rder to  explore the im portance, if  any, o f  gender and fam ily responsibilities, 

inform ation was included on the fam ily responsibilities o f  tw o o f the offenders. The offender in 

C ase I is described as a father o f two and in C ase 2 the offender is described as a m other o f three.

Previous research also show s that judges consider the attitude o f the offender when determ ining 

the ir sentence (A shw orth et al 1984). O ne o f  the lim itations o f  using vignettes to explore 

sentencing is that judges do not have an opportunity  to observe an offender’s attitude in court. In 

recognition  o f  this, three o f  the scenarios include some inform ation relevant to the attitude o f the 

offender: C ase 1, 2 and 3.

M itigating  and A ggravating Factors

A num ber o f  different aggravating and m itigating factors w ere also included to  explore ju d g es’ 

perceptions o f their significance.
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As discussed in C hapter 2, it is well recognised in Irish law  that a guilty plea is a factor that may 

m itigate sentence. Sim ilarly, previous research has shown that a guilty plea usually results in a 

sentencing discount (Flood-Page and M ackie 1998) and that it is associated w ith a low er risk o f 

im prisonm ent (M oxon, 1988). O ffenders in all four vignettes pleaded guilty.

Sim ilarly, if the offender has an addiction, evidence o f attem pts to  reform  or to tackle the addiction 

m ay m itigate sentence. Previous research discussed in C hapter 3, shows that attem pts to tackle 

addiction were found to  be related to low er risk o f custody (M oxon 1988; M illie et al 2007). 

Inform ation on attem pts to tackle addictions was included in C ases 2 and 3. In C ase 2 the offender 

was described as having been accepted on to  a m ethadone treatm ent program m e and in Case 3 the 

offender is de.scribed as being in attendance at AA m eetings.

E vidence of rem orse is a m itigating factor recognised in Irish law and previous research shown it to 

be a factor associated with non-custodial sentences. The offender in Case I was described as 

‘genuinely rem orseful’.

It was decided to include som e inform ation on the im pact o f the offence on the victim  in order 

explore the relevance o f victim  inform ation to judges when sentencing. Case 2 and 4 include som e 

inform ation about the im pact o f the offence on the victim .

A s discussed in chapter 3, previous re.search found that failure to com ply with a previous court 

order or penalty was highly associated with the use o f im prisonm ent (M oxon 1988; Flood-Page and 

M ackie 1998; M illie et al 2007). The offender in Case 3 may have com m itted the offence in breach 

o f a su.spended sentence w hereas in C ase 4, the offender was described has having successfully  

com pleted a com m unity penalty.

Lastly, previous research has consistently  found that there is a relationship betw een sentence 

outcom e and prior record; the m ore previous convictions the more severe the sentence im posed 

(M oxon 1988; Parker et al 1989; Flood-Page and M ackie 1998; M illie et al 2007). As discus.sed 

above, this study sought to explore the role played by previous convictions. In particular, it sought 

to explore w hether Irish judges engage in cum ulate sentencing or progressive loss o f m itigation. 

For these reasons, inform ation on prior record was included in each of the four sentencing 

vignettes. The offender in Case I has no previous convictions, in Case 4 he has one previous 

conviction, in C ase 2 she has three previous convictions and in C ase 3 the offender has m ultiple 

previous convictions.
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District Court Sentencing Vignettes: Questions

D istrict C ourt judges w ere asked to pass sentence on the defendants in the four vignettes and to 

‘think out loud’ w hile they did so. Judges were also asked about the follow ing subjects (see 

A ppendix A) in relation to each vignette: additional inform ation needed; guidance available; 

factors im portant in reaching sentence; seriousness o f the offence; culpability  o f  the offender; 

sentencing ob jectives prioritised; suitability o f  available sanctions; and penalty.

Circuit Court Sentencing Vignettes

T he sentencing vignettes (see A ppendix A) used for C ircuit C ourt judges w ere not specifically 

designed for this study but were adopted from a previous study carried out by D avies et al (2004) in 

w hich the sentencing practices o f judges from Finland, England and W ales w ere com pared. It was 

decided to  adopt this instrum ent fully so that any differences betw een how Irish, F innish, and 

English and W elsh judges sentenced the ca.ses w ould not attributable to differences in the 

instrum ents used.

C ircuit C ourt judges w ere therefore asked to ‘pass sentence’ on five hypothetical sentencing 

vignettes all o f  which were about burglary. They w ere encouraged to explain their approach to 

sentencing each case by ‘thinking out loud’ and by answ ering a num ber o f  questions in relation to 

each case. D avies et al (2004) designed the five burglary cases so that certain factors rem ained 

constant w hile others w ere varied. So for exam ple, in all five burglaries all the defendants are male, 

plead guilty and the burglaries all relate to private dw ellings, how ever, o ther factors relating to the 

victim , o ffender and offender w ere varied (D avies et al 2004:743).

D avies et al (2004) purposely designed the cases so that they w ould correspond to d ifferent levels 

o f  seriousness: C ases 3-5 w ere pitched at an interm ediate level so that they could legitim ately 

a ttract e ither a custodial or a non-custodial penalty; Case 2 w as designed to be serious enough that 

prison w ould be a certainty and; Case 1 was so trivial that prison should clearly not be a 

consideration.

Victim Related Information

In all cases som e inform ation is provided about the victim s but this is varied from case to case. For 

exam ple, in C ase 1 the victim s are in their m id-tw enties w hereas in C ase 2 they are a retired couple 

in their late 6 0 ’s and the w ife is sem i-invalid. Som e inform ation is given about the im pact o f  the 

burglary on the victim  in some cases and in all cases judges are told w hether or not the house was 

occupied at the tim e o f the burglary.
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Ojfender Related Information

The role played by previous convictions is exam ined by including inform ation on defendants’ 

previous convictions. In Case I and 5 the defendants have no previous convictions, w hereas in 

C ases 2, 3, and 4, they have three, tw o and one previous convictions, respectively. Personal 

inform ation about defendants other than previous convictions and sentences served is not provided, 

except in relation to Case I and 4. In C ase I the defendant w orks part-tim e and is the sole provider 

for his children and his term inally  ill w ife, and in C ase 4 the defendant is a regular heroin user who 

has successfully com pleted a com m unity penalty.

Offence Related Information

Each vignette contains inform ation regarding the tim e of day or night at which the burglary 

occurred: in C ases I, 3 and 4 the burglary occurred during the day when the victim s were at work. 

However in C ases 2 and 5 the burglary occurred during the night when victim s were asleep. The 

vignettes also provide inform ation on the property stolen and dam age done in each case. In Cases 

3, 4 and 5 a television set worth €500 was stolen, w hereas in C ase I m erely food was taken. In 

C ase 2 the defendant had gained entry by ‘forcing an outer door’, conducted ‘an untidy search’ and 

took €5000 worth of jew ellery  o f sentim ental value w hich was not recovered. In this case, judges 

were also told that ‘an associate o f the defendant had visited the house previously to assess the 

possibility o f entry and belongings, posing as a salesm an’.

Circuit Court Sentencing Vignettes: Questions

C ircuit C ourt judges w ere also asked about the follow ing subjects in relation to  each vignette: 

additional inform ation needed; suitability o f guidance available; factors im portant in reaching 

sentence; harm  caused by the offence; benefit o f inform ation on victim ; sentencing objectives 

prioritised; punitive elem ent o f available sanctions; potential for legislative reform  to increase non

custodial sentences.

Research Participants

Choosing Research Participants

As m entioned above, gaining access to judges and engaging them  in the research process is not an 

unproblem atic enterprise. This is particularly true in Ireland because we have not benefited from  a 

long and well established tradition o f crim inological research and perhaps as a result o f this we do 

not have a tradition o f sentencing research either. M ost o f  the previous studies carried out on
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sentencing in Ireland w ere based on observation in the courts and did not involve gaining direct 

access to judges and jud icial tim e.

A low response rate from Irish judges asked to  participate in research on sentencing m ight be 

expccted fo r a num ber o f reasons. Firstly, due to the sensitivity o f the issue o f  sentencing and the 

fact that judges are regularly criticised in the m edia and m ore recently, by governm ent M inisters, 

judges may be rcluctant to engage in research organised by an independent researcher. Secondly, 

D istrict and C ircuit C ourt judges travel frequently for their jo b s and have busy lists, thus reducing 

the am ount o f tim e they have to  engage in research. Thirdly, because there is no tradition o f 

engaging judges in research in Ireland this may discourage judges from  participating in research.

A nother difficulty w ith gaining access to the judiciary  in Ireland is that the num ber o f  judges to 

choose from , in term s of getting a sam ple, is very small. For exam ple, at the tim e o f  carrying out 

the research, 54 judges and one President served the D istrict C ourt in Ireland, w hereas 

approxim ately 30,000 m agistrates served it’s com parator, the M agistrates’ C ourt, in England and 

W ales. W hile it is true that m agistrates sit in benches and that usually three sit together at any one 

tim e, this does not underm ine the observation that at least on the face o f it Ireland appears to  be 

‘under-judged’. Indeed, at the tim e o f  the re.seareh there w ere a total o f 129 serving judges in 

Ireland w hich included: 54 D istrict Court judges and the President o f the D istrict C ourt; 33 Circuit 

C ourt judges and the President o f the C ircuit C ourt; 31 ordinary judges o f the High C ourt and the 

P resident o f the High C ourt and; 7 judges o f the Suprem e C ourt and the C h ief Justice.

T he fact that the overall num ber o f  serving judges is sm all and that o f these, it w ould be necessary 

to  gain access to sentencing judges only, m eant that the size o f the sam ple o f  judges eventually 

achieved was likely to be sm all in com parison w ith sam ples obtained in o ther studies. T hese factors 

also affected the type o f sam pling m ethod that could be u.se for this study. Suprem e C ourt judges 

do not engage in sentencing, they therefore could not be included in this study. There are 31 

ordinary judges o f the High C ourt but only a m inority o f these w ould actually  sentence on a regular 

basis. High C ourt judges also deal m ainly w ith the m ost serious types o f  cases, for exam ple, 

m urder, m anslaughter and rape. These types o f offences are relatively rare in Ireland but because o f 

the ir seriousness they are relatively high profile. The sentencing decisions m ade by the High Court 

judges are highly visible and due to  precedents set by the C ourt o f C rim inal A ppeal, these 

sentencing judges do not have as much discretion as judges from  the low er courts for w hom  there 

is very little guidance available. For these reasons and the fact that including judges from a num ber 

o f  courts with d ifferent ju risd ictions might overly com plicate th is exploratory study, it was decided 

not to include High Court judges.
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This left D istrict C ourt and C ircuit C ourt judges, the vast m ajority o f w hom are involved in 

sentencing crim inal cases on a regular basis. There are particular benefits for choosing judges from 

the D istrict and C ircuit Courts. The D istrict Court deals with the vast m ajority o f crim inal cases 

that come before the courts and even though they only have the jurisdiction to hear ‘minor 

offences’, their sentencing decisions are responsible for alm ost 80 per cent o f those w ho are sent to 

prison every year. D espite this there is little guidance available to them. Their decisions, although 

announced in public, are not particularly highly visible because they deal w ith the less serious types 

o f crim e and are not required to give reasons. S im ilarly, they can only im pose a m axim um  of I- 

year for a single offence, and 2-years for m ore than one offence, but outside o f this restriction they 

have a very w ide sentencing discretion.

A lthough the w orkload of the C ircuit C ourt is now here near as great as the D istrict C ourt, they deal 

with indictable offences that arc o f interm ediate seriousness. U nlike the D istrict C ourt the 

.sentencing jurisd iction  o f the C ircuit C ourt is not lim ited and it is likely that they are responsible 

for the longer sentences im posed by the courts. In the C ircuit C ourt, indictable offences are dealt 

with by way of a trial by judge and ju ry  and so their decisions arc likely to be more visible, and 

w hile they do have a w ide sentencing discretion, the decisions o f the C ourt o f C rim inal Appeal are 

likely to be o f m ore relevance to them . C ircuit C ourt judges were included in this sam ple because 

they have never been studied before and because they provide a contrast to  the D istrict Court: they 

hear only indictable offences; the hearing is more indepth because it involves an actual trial; they 

hear m ore .serious offences; and are likely to im pose longer prison sentences. C ircuit C ourt judges 

were also included in order to facilitate a com parison betw een how  Irish judges sentence burglary 

cases com pared w ith English, W elsh and Finnish judges.

Sampling Procedure A dopted

It is generally accepted that the more representative the sam ple the greater the generalisability o f 

the results (B abbie 1983; N achm ias and N achm ias l992;B rannen l992;B erg  1995). If a sam ple is 

not representative o f the population it seeks to generalise about, then inferences by the research 

about the larger population may be invalid. The m ost effective way to ensure the representativeness 

o f a sam ple is to  use a random  or probability sam ple but often this is not possible in sm all-scale 

qualitative research (B abbie 1983; Nachm ias and N achm ias 1992;Brannen 1992;Berg 1995). 

Em ploying random  or probability sam pling for this research w as not possible because the total 

populations w ere so small that if a random  sam pling were used, considering the expected low 

response rate, it w ould m ost likely have produced a sam ple that was too small. S im ilarly, if random  

sam pling was used to get a sam ple o f 54 District C ourt judges and 33 (only 28 o f  w hom  w ere at the 

tim e o f  the research sitting as judges) C ircuit C ourt judges it w ould have produced unbiased
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sam ples, in so far as they w ould have been free from researcher bias, but not necessarily  a 

representative sam ples.

For these reasons it w as considered that a convenience sam pling m ethod w ould be m ost appropriate 

for this research and that the sam ple itself should include the total population o f D istrict and C ircuit 

C ourt judges. B efore contacting judges to invite their participation, perm ission was sought from the 

P resident o f  the C ircuit Court and the President o f the D istrict C ourt. Both Presidents gave 

perm ission for the research to  proceed and forw arded a copy o f my letter to  the judges o f the 

D istrict C ourt and those o f  the C ircuit C ourt respectively.

A ll judges therefore firstly received a copy o f my letter that had been forw arded to  them  by their 

respective Presidents and were inform ed that they had perm ission to participate in the research if 

they so w ished. Judges received the follow ing inform ation from this letter: inform ation about the 

researcher; the nature o f  the research; an explanation o f why it necessitated interview ing judges; an 

estim ate o f the tim e required to com plete interview s and; and a guarantee o f  confidentiality  and 

anonym ity. A s m entioned previously, a low response rate was expected from  judges and in order to 

countcract this it w as decided to that a follow  up letter w ould be sent to  all D istrict and C ircuit 

C ourt judges explain ing about the nature o f  the research and inviting them  to participate. Letters 

w ere then follow ed by contacting judicial clerks w here possible to enquire about ju d g es’ interest in 

participating  in the research. D ue to the low response rate from  Dublin M etropolitan D istrict judges 

an additional and final letter w as sent to this group o f judges. T his letter inform ed them  o f the fact 

that they w ere underrepresented in the research and invited them  to participate.

D istric t Court Sam ple

In total 15 D istrict C ourt judges participated in this research. W hile this represents a response rate 

o f  28 per cent, w hich is not particularly high, it m ust be rem em bered that this represents 28 per cent 

o f  the total possib le  population. Sim ilarly, although a convenience sam ple w as used the 

characteristics o f this sam ple are broadly sim ilar to  the general population o f D istrict C ourt judges. 

In relation to gender representation, 22 per cent (12) o f the total population o f D istrict C ourt judges 

(D Js) are fem ale and 78 per cent (42) are male. In the sam ple, 20 per cent (3) o f DJs are fem ale and 

80 per cen t (12) are male.

The sam ple is also  broadly representative o f  the different categories o f  D Js and the different 

geographical regions in Ireland. DJs can also be categorised by the D istricts that they are assigned 

to  represent. T here are 23 Provincial D istricts and one D ublin M etropolitan D istrict how ever some 

judges are not assigned to any particular district but move betw een district and these are known as 

M ovable judges. N otw ithstanding the use o f a convenience sam pling m ethod, the judges that
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participated in this research are broadly representative o f the different categories listed above and 

therefore are broadly representative o f  the total population of D istrict C ourt judges.

Provincial D istrict judges (PD Js) represent 44 per cent (24/54) o f  the total population o f DJs and 

represent 53 per cent (8/15) o f DJs that participated in this sam ple. T his means that PDJs are to a 

small extent over-represented in the sam ple. H ow ever, the 8 PDJs that did participate in the study 

are broadly representative o f the m ajor geographical regions in Ireland and this enhances the 

representativeness o f the sam ple as a whole. H ow ever, this sub-sam ple of PDJs under-represents 

fem ale judges because w hile 20 per cent o f the total population o f PDJs are fem ale only 12.5 per 

cent o f this sam ple are.

In relation to M ovable D istrict C ourt judges (M D Js), they represent 24 per cent ( 13/54) o f the total 

population o f DJs and represent 27 per cent (4/15) o f  DJs that participated in this study. There is no 

gender im balance in the sam ple as the total population of M DJs are male and so too are the M DJs 

w ho participate in this study.

Finally, in relation to Dublin M etropolitan D istrict judges (D M D Js), they represent 30 per cent 

(17/54) o f the total population o f DJs but only 20 per cent (3/15) o f the judges in this sam ple. This 

sub-sam ple also over-represents fem ale judges. A lm ost 40 per cent (7/17) o f DM DJs are fem ale 

com pared w ith 66 per cent (2/3) o f this sub-sam ple. As previously m entioned above, an attempt 

was made to  rem edy the under-representation of D M D Js by sending a second letter to this group of 

judges. In total, then D M DJs received three letters inviting them  to participate in this research. 

However, four M ovable judges interview ed sat regularly in the Dublin M etropolitan D istrict and 

most o f  the Provincial judges interview ed had also spent time on the bench in Dublin. For these 

rea.sons it is likely that the degree to w hich the experience o f judges from  the Dublin M etropolitan 

D istrict is under-represented is not excessive.

Lastly, although DJs are not norm ally classified according to w hether they sit in urban or rural 

environm ents the sam ple in this study includes 8 judges who sit in urban settings and 7 w ho sit in 

rural settings.

Circuit Court Sample

Although there w ere a total num ber o f 33 ordinary C ircuit C ourt judges (C Js) at the tim e o f the 

research only 28 w ere actually sitting judges and for this reason only these judges were invited to 

participate in the research. O f this total population 8 judges responded to  the letters sent and agreed 

to participate in the research. A lthough this represents a response rate o f only 28 per cent, as with 

the D istrict C ourt sam ple, it must be rem em bered that this is 28 per cent o f  the total possible
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population. Fem ale CJs arc under-represented in the sam ple: 28 per cent o f all CJs arc fem ale 

w hereas only 12 per cent o f  the sam ple is female.

C Js may also  be categorised according to the different areas they are assigned to sit in; ten C Js may 

be assigned to  the D ublin C ircuit; three to the Cork C ircuit and at least one each to the rem aining 6 

circuits. D ublin CJs account for approxim ately 36 per cent (10/28) o f  all CJs and 38 per cent (3/8) 

o f  this sam ple is m ade up o f  C Js sitting in D ublin. Cork CJs account for 11 per cent (3/28) o f all 

C Js and 12 per cent (1/12) o f this sam ple. C Js assigned to  the rem aining circuits outside o f Dublin 

and Cork account for 54 per cent (15/28) o f the total population of CJs and account for 50 per cent 

(4/8) o f th is sam ple. A t least in relation to  area they arc assigned to sit in this sam ple is broadly 

sim ilar to  the total population o f  CJs.

Confidentiality and Anonymity

A s m entioned above, judges who participated in this study were guaranteed confidentiality  and 

anonym ity. A num ber o f steps were taken to ensure that the inform ation obtained from  judges 

rem ained confidential and that they rem ained anonym ous. Firstly, the re.searcher personally 

transcribed all recorded interviews. Secondly, tape recordings o f interviews were locked in a secure 

filing cabinet. Thirdly, all com puter files that stored inform ation obtained from judges were 

passw ord protected.

Fourthly, in o rder to preserve the identities o f  individual judges, when presenting the findings, all 

judges w ill be referred to  using the same gender. The m ale gender w ill be adopted when referring 

to  individual judges, m ainly because the vast m ajority o f  those w ho participated in this study were 

male.

Limitations o f  District and Circuit Court Samples: Non-Response Bias

Although both sam ples appear to be broadly representative o f the actual populations in question, a 

m ajor lim itation o f  each sam ple is that the judges w ho agreed to participate in this research were 

not random ly chosen. A lthough efforts w ere made to reduce researcher bias, by for exam ple 

sending letters to all judges, it was not possible to prevent the bias that m ay result from  the fact that 

the research participants in effect chose them selves. T herefore it is possible that the sam ple is 

skew ed in favour o f judges w ho hold particular views or support particular sentencing approaches 

and that these may differ significantly from  those judges w ho choose not to  participate in the 

research.
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The m ajority o f judges w ho did not participate in the research simply did not respond to any o f the 

letters or attem pts to contact them  through C ourt O fficers. A sm all m inority indicated their reasons 

for not participating. For exam ple, one judge explained that w hile researchers usually had good 

intentions, their findings w ere invariably used to  “judge-bash” . O thers indicated that a previous 

research experience with academ ics had led to feelings o f disillusionm ent with the research 

experience or that they had only recently participated in research and felt that they could not afford 

the tim e to do so again within such a short period of time. Lastly, one judge indicated that he had 

decided not to participate because he felt he was too controversial.

N otw ithstanding these lim itations how ever, this sam ple at the very least is an accurate 

representation of over one quarter o f the total population o f D istrict and C ircuit C ourt judges.

D ata Collection

P ilot Study

A D istrict C ourt judge was asked to  participate in a piloting of both instrum ents. Ideally, a num ber 

o f judges should have piloted each .set o f vignettes. H owever, due to  the difficulties in relation to 

participation already di.scussed, this was not possible: the sam ple sizes were already small and it 

w as highly unlikely that judges w ould agree to  participate in a p ilo t study and the actual study.

The pilot study re-enforccd existing concerns about the tim e judges w ould have available for the 

interview  and the length of tim e required to  conduct the interview s and sentencing vignettes. In 

particular it was recognised judges w ould differ in terms o f the length of tim e they w ould require to 

com plete the interview s and exercises. Ensuring that each judge com pleted both the interview s and 

vignettes w ould require excellent tim e m anagem ent.

The pilot study was transcribed and as such it produced a large am ount o f inform ation. It was 

decided that, in the interests o f precision and the need to  m anage tim e, all interview s w ould be 

transcribed w here participants consented. The quality o f the inform ation collected by the pilot was 

highly satisfactory in term s o f its ability to  provide inform ation relevant to  all the m ajor objectives 

o f the re.search.

Data Collection

D ata collection began in N ovem ber 2005 and w as com pleted by June 2006. M utually agreeable 

arrangem ents w ere made betw een the researcher and the participants to meet. The interview s 

m ostly took place before, during or after the participants’ day in court and were for the m ost part
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recorded although som e participants were clearly uncom fortable with this. The researcher 

transcribed personally all recorded interview s in order to ensure confidentiality  and anonym ity of 

the research.

Data Analysis

It is often thought that qualitative analysis lacks the precision and system atic rigor m ore com m only 

associated with quantitative techniques. W hile it m ight not be possible, as B erg w rites, to  “establish 

a com plete step-by-step operational procedure that will consistently result in qualitative analysis” a 

num ber o f procedural steps com m only used by researchers engaged in qualitative data analysis can 

be identified (1995:59). A ccording to M iles and Huberm an (1994: 10) qualitative analysis involves 

at least three concurrent types o f  activity including “data reduction, data display and conclu.sion 

draw ing/veri fi cation” .

Data reduction can be defined as “the process o f selecting, focusing, sim plifying, abstracting, and 

transform ing the data that appear in w ritten-up field notes o r transcrip tions” (M iles and H uberm an 

1994:10). F ielding and T hom as (2001) stress that before the process o f  data reduction begins, the 

researcher must firstly becom e thoroughly fam iliar with the data by reading over the transcripts and 

then secondly the researcher must devise a “ practical .system that enables rigorous com parison to  be 

m ade between interview s w hile retaining the context o f the data w ithin each in terv iew ” (2001 :137). 

Berg (1995) refers to this as the need to code the data and organize it system atically  so that it can 

be accessed “easily , flexibly and efficiently (1995:60). D ata reduction therefore involves m aking 

sense o f the data by coding it, writing sum m aries, identifying them es and patterns in the data. 

A ccording to  M iles and H uberm an (1994), data reduction should be seen as part o f  the analysis 

because the researcher’s decisions regarding which inform ation to code and w hich inform ation to 

exclude are essentially  analytical decisions.

A ccording to M iles and H uberm an (1994), the second m ajor step in qualitative analysis involves 

data display. A data display is “ an organized, com pressed assem bly o f inform ation that perm its 

conclusion draw ing and action” (M iles and Huberm an 1994:11). A lthough the m ost com m on type 

o f  data display is the extended text, other types include m atrices, graphs, charts and netw orks 

(M iles and H uberm an 19 9 4 ;11). The main function o f the data display is “to  assem ble organized 

inform ation into an im m ediately accessible, com pact form so that the analyst can see w hat is 

happening and either draw  justified  conclusions or move on to the next step o f analysis the display 

suggests may be useful (M iles and Huberm an 1994:11). W hile data displays facilitate data 

reduction they are also a distinct part o f the process o f data analysis (M iles and H uberm an 

1994:11).
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T h e  th ird  m ajo r step  in q u a lita tiv e  an a ly sis  in v o lv es d raw in g  and v e rify in g  co n c lu s io n s  (M iles  and  

H u b erm an  1994). W hile  ten ta tiv e  co n c lu s io n s  beg in  to  em erge  d u rin g  d a ta  c o lle c tio n , da ta  

red u ctio n  and d a ta  d isp lay , th ese  co n c lu s io n s  sh o u ld  rem ain  ten ta tive  un til all o f  th ese  step s hav e  

been c o n c lu d ed  (M iles  and  H u b erm an  1994). In o rd e r to  ensu re  th e ir  v a lid ity , co n c lu s io n s  sh o u ld  

be v e rified . A c co rd in g  to M iles  and  H u b erm an  v erifica tio n  m ay  be a ch iev ed  in a n u m b er o f  

d iffe ren t w ays:

“Verification may be as brief as a fleeting second thought crossing the analy.st’s mind during writing, with a 

short excursion back to the field notes, or it may be thorough and elaborate, with lengthy argumentation and 

review among colleagues lo  develop “intersubjective consensus” , or with extensive efforts to replicate a 

finding in another data set” (1994:1 I).

A n u m b er o f  te c h n iq u es  can  be id en tified  th a t aid  co n clu sio n  d raw in g  and  co n clu sio n  verifica tio n . 

T h e  fo llo w in g  tac tic s  fo r g en era tin g  m ean in g  are  ty p ica lly  u sed  as an aid  fo r d raw in g  co n clu sio n s: 

no tin g  p a tte rn s and  th em es; m ak in g  m etap h o rs ; m ak in g  co n trasts  and  co m p ariso n s; n o tin g  re la tio n s  

be tw een  v a riab les  and  c o u n tin g  (M iles  and  H u berm an  1994). A n u m b er o f  ty p ica l tac tic s  fo r 

v e rify in g  c o n c lu sio n s can  a lso  be id en tified : ch eck in g  fo r rep re sen ta tiv en ess ; ch ec k in g  fo r 

re sea rch er b ias; tr ian g u la tin g ; w e ig h in g  th e  e v id en ce ; u sin g  ex trem e  cases; c h ec k in g  ou t rival 

ex p lan a tio n s; and lo o k in g  fo r neg ativ e  cases (M iles  and  H uberm an 1994).

D u rin g  th e  d a ta  a n a ly s is  stage o f  th is thesis, th e  th ree  steps in q u a lita tiv e  a n a ly s is  id en tified  by 

M iles  and H u berm an  (1 9 9 4 ) and o u tlin ed  above  w ere  ad op ted . M any o f  the  te c h n iq u es  id en tified  

ab o v e  as a ids to co n clu sio n  d raw in g  and v e rif ica tio n  w ere  a lso  used . In particu la r, n o tw ith s ta n d in g  

the  fact that th is  th es is  em p lo y ed  a q u a lita tiv e  m eth o d o lo g y , co u n tin g  w as used  freq u e n tly  as an a id  

to  co n clu sio n  d raw in g  and  v e rifica tio n  d u rin g  d a ta  analysis. A cco rd in g  to  M iles  and H u b e rm an , 

c o u n tin g  can leg itim a te ly  be u sed  in q u a lita tiv e  resea rch  and can s ig n ifican tly  en h an c e  th e  an a ly sis  

o f  the  data:

“There are three good reasons to resort to numbers: to see rapidly what you have in a large batch of data; to 

verify a hunch or hypothesis; and to keep yourself analytically honest, protecting against bias (1994:253):

O th e r q u a lita tiv e  re sea rch ers  have  a lso  o u tlin ed  sim ila r v iew s reg ard in g  the ap p ro p ria ten ess  o f  

u sin g  q u an tita tiv e  m easu re s in q u a lita tiv e  research . A cco rd in g  to  S ilverm an:

“ ...there  is no reason why qualitative researchers should not, where appropriate, use quantitative measures. 

Simple counting techniques, theoretically derived and ideally based on m em ber’s own categories, can offer a 

means to survey the whole corpus of data ordinarily lost in intensive, qualitative research. Instead of taking 

the researcher’s word for it, the reader has a chance to gain a sense o f the flavour o f the data as a whole. In
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(urn, researchers are able to test and to revise Iheir generalizations, removing nagging doubts about the 

accuracy of their impressions about the data (2005: 201)”.

Counting w as used during the data analysis as an aid to  conclusion draw ing and verification, as a 

means o f surveying the w hole corpus o f the data, and as a m eans o f m aintaining analytical honesty. 

In order to further these aim s, counting was also used in the presentation o f  the data in the findings 

chapters.

Conclusion

This chapter described and justified  the research m ethodology adopted by and the research methods 

used in this study. It was argued that an interpretative approach, relying predom inantly  on 

qualitative research methods, w ould best facilitate access to the inform ation needed to achieve the 

objectives o f the research. T w o m ethods typically u.sed in sentencing research, sem i-structured 

interview s and sentencing vignettes, w ere chosen. Sem i-structured interview s w ere chosen in order 

to  explore their view s on crim e, sentencing, punishm ent and the role o f the courts o f  D istrict and 

Circuit C ourt judges. Sentencing vignettes were chosen to facilitate and exploration o f judicial 

sentencing practices. In particular, sentencing vignettes w ere chosen to allow an exploration o f the 

degree o f consistency in sentencing, the reasons for inconsistency, if any, and the degree o f 

punitiveness, if  any, in the sentencing practices o f  D istrict and C ircuit C ourt judges.

A lthough a convenience sam pling m ethod was used, the actual sam ple obtained was broadly 

representative o f the total populations of the D istrict and C ircuit Courts, in  total, fifteen District 

Court judges participated in this study and eight C ircuit C ourt judges. This m eans that the sam ple 

represented over one quarter o f the total population o f both D istrict and C ircuit Court judges.

Having outlined and justified  the m ethodology and m ethods used in this study, beginning with 

Chapter 5, which presents the findings from  the sem i-structured interview s w ith D istrict Court 

judges, the follow ing five chapters will now present the main findings o f this thesis. As noted, 

although both m ale and fem ale judges participated in this study, for the purposes o f preserving 

confidentiality  and anonym ity, all judges are referred by the m ale gender.
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CHAPTER FIVE: DISTRICT COURT, JUDICIAL ATTITUDES TO CRIME, 

SENTENCING AND PUNISHMENT  

Introduction

Chapter 4 described and justified  the m ethodology and research m ethods used in this study to 

explore the nature o f sentencing in Ireland. T his chapter is concerned with view s o f D istrict Court 

judges on crim e, sentencing, punishm ent and the role o f the courts. It presents the findings o f the 

sem i-structured interview s w ith D istrict Court judges in four parts. T his chapter begins with a 

descriptive analysis o f D istrict C ourt judges’ views on crim e, the causes o f  the crim e and crim e 

prevention strategies. It then describes and analyses judicial view s on the nature o f sentencing, 

consistency in .sentencing. A lso included within this part o f the chapter is a description of the 

individual sentencing policies adopted by D istrict C ourt judges. T he th ird  part o f  this chapter 

provides a descriptive analysis o f  the view s o f D istrict C ourt judges on prison and alternatives to 

prison. Lastly, this chapter describes the views o f D istrict Court judges on the role played by the 

court in com bating crim e. The final chapter discusses the im plications o f  the findings outlined in 

this chapter w ithin the context o f this and previous research.

Crime

D istrict C ourt judges were asked three questions about their view s on crime. Firstly, they were 

asked to  describe crim e in Ireland; secondly, they w ere also asked w hat they thought w ere the 

causes o f crim e in Ireland; thirdly, they w ere asked which strategies in their view w ould best 

contribute to crim e prevention in Ireland.

D escriptions o f  Crime

W hen D istrict C ourt judges w ere asked to describe crim e in Ireland today a num ber o f them es 

em erged. D istrict C ourt judges predom inantly described crim e in pessim istic term s, some 

em phasised the changing nature o f crim e and others expressed concem  about the m edia portrayal 

o f crime.

Pessim istic Views A bout Crime

Firstly, a m ajority o f  D istrict C ourt judges described crim e in pessim istic term s (see T able 5-1 

A ppendix B). W hile som e judges sim ply used negative term s such as ‘pathetic’ or “deteriorating 

noticeably” to describe the state o f the crim e in Ireland, o thers’ descriptions w ere pessim istic in the 

sense that they believed crim e to  be increasing in volum e and for som e, in seriousness also. O ver
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one th ird  o f D istrict C ourt judges interview ed described crim e as increasing in volum e. As one 

judge put it:

“C erta in ly  i t 's  on the rise and getting  m ore and m ore serious. W e ’re m uch b u sie r now  than w hen w e w ere 

w hen I s ta rted  on the bench” (#7).

A ccording to ano ther judge;

“C rim e is on the up and up, g row ing ; i t ’s getting  m ore serious. Y ounger ch ild ren  are attrac ted  earlier; it’s 

alm ost a cu ltu re . S erious” (#15).

Just over one fifth o f judges described crim e as having increased in seriou.sness. For som e the 

increase in the seriousness o f crim e is related to an increase in the intensity o f individual crim es 

com ing before the courts:

“ In the last ten years, m atters have escala ted  quite  d ram atically . A round  tw enty  years ago, it w as sort o f  basic 

m undane th ings; there w as very little  shock elem ent in it. N ow  days it’s gone to tally  out o f con tro l. I be lieve  

that sta tis tics  w o n 't  show  it but th ings are  m uch, m uch w orse and w e ’re dealing  w ith a g rea te r in tensity  and 

co m p lex ity  o f  case.s” (#3).

For o thers, the increasing seriousness o f crim e in Ireland is related to the illegal sale and supply o f 

drugs.

“ 1 am  g reatly  concerned  about the  drug  situation  now , its d rugs and  alcohol fuelled. A lot o f m oney  is m ade 

by .sale o f d rugs; it w orries  me. It’s ge tting  m ore v ic ious” (#14).

O ptim istic Views about Crime

W hile ju d g es’ descriptions o f  crim e w ere predom inantly  pessim istic, one judge de.scribed crim e in 

Ireland in positive term s, “ the crim e situation I suppose isn ’t too bad” . H ow ever, this judge also 

described crim e as increasing. In contrast to the generally negative descriptions o f crim e nationally, 

judges invariably described the crim e situation in their districts in m ore positive term s than crim e 

elsew here.
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Changing Nature o f  Crime

The second m ajor them e to  em erge from  D istrict ju d g es’ descriptions o f crim e in Ireland was the 

perception that the nature of crim e in Ireland was changing. Just over one fifth o f judges described 

crim e as changing or as having changed. H ow ever, judges believed there w ere different reasons for 

this. Som e judges believed that crim e had becom e alm ost a culture in itself and that younger 

children w ere being attracted to  this culture earlier than before.

“W e have a lot o f  public orders, a lot o f young  child ren , young  kids, sta rting  a t any age, 15, 18, 19, 20 up to 

30 w ho com m it public o rders” (#12).

O thers expressed the view  that the culture o f crim e had changed in recent tim es and explained that 

in their view this was largely related to the increasing prom inence o f drug-related crime:

“I think that le t’s say the culture  o f  crim e, well the cu ltu re  o f  society  has changed . N ow  probably the m ost 

dom inan t crim e that confron ts us all is drugs: the d rugs industry. A nd you have the m ajor crim inals invo lved  

in that w ith a com m unity  o f  m inor p layers and o f  course the m inor p layers are the v ic tim s and the m ajor 

p layers are m ostly  h idden, conccaled . So I th ink  that “ the” crim e in th is country  is d rugs re lated” ( # 1 1),

The prevalence o f alcohol related crim e also featured prom inently in judicial descriptions o f crim e 

in Ireland:

“I nev er knew  it w ould  fast forw ard so seriously  dow n in to  the counU"y. W e have it in every  single tow n o f  

Ireland now  at th is stage-drugs- and alcohol is the bigge.st drug o f  a ll” (#3).

D istrict C ourt judges expressed concern about the increasing prevalence of m inor assaults and 

public order offences and expressed the view that these offences stem m ed from  and were related to 

the abuse o f alcohol and drugs. Judges view ed these offences as typical o f  the type o f crime 

norm ally dealt w ith by the D istrict C ourt on a daily basis:

“ ...b a s ica lly  people drunk, from  10.30 till 4  in the m orn ing  and ju s t behav ing  in a d isgusting , aggressive and 

generally  nasty  m anner tow ards their fellow  citizens.” (#9)

Tw o D istrict C ourt judges described the changing nature o f crim e in term s of its increased 

com plexity: this was seen as being due both to  an increase in seriousness o f  crim e com ing before 

the D istrict C ourt and an increase in new  statutory crim es w hich present greater technical 

challenges.
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“ W c have a lot o f  new  crim e, a lot o f  sta tu to ry  o ffences, health  and safety , th e re ’s a lot o f  p rosecu tions going  

on in health  and  safety  that w e deal w ith .,. .  A lot o f  crim e has becom e very  techn ical and com plica ted . 

S ta tu to ry  p rov isions as well seem  to be on the increase. So in general, 1 think its, certa in ly  look ing  at the lists 

around the co u n try , they  seem  to be ever increasing  in num ber and I suppose the com plex  nature o f  each 

offence. I th in k  there is a lot o f  new  stu ff w e have to keep  abreast of, a lot o f ch anges that are happen ing . So 

un fo rtunate ly  i t 's  ever-increasing ly  busie r (#10)” .

T w o  D istrict Court judges noted the im pact that the recent influx o f  non-nationals has had on the 

crim e problem  in Ireland:

“ W ell it varies as society  changes o f  course. You have the in flux  o f  peop le  from  a lot o f d ifferen t 

ju risd ic tio n s  an d  they create ch an g e” (#8).

“ W e have a lot o f  petty  crim e as w e go  around the country  particu larly  invo lv ing  non-nationals. T here  is a lot 

o f  pe tty  crim e, thefts, I 'm  often  ca lled  out to do special courts, w here  they  arc arrested  and w arran ts exist 

from  one d istric t to  ano ther. T hey  seem  to  be travelling  a lot. T hey  seem  to  be tak ing  up a lot o f  tim e. Its not 

necessarily  se rio u s crim e but it is tak ing  up a lot o f lim e and its very  expen siv e” (#10).

Lastly, tw o ju d g es w ere critical o f  the role played by m edia in in tluencing perceptions o f  crim e in 

Ireland. O ne ju d ge  explained that although the crim e problem  in his area w as bad, the m edia often  

portrayed it as be ing  m uch w orse than it actually was.

“ W e have our se rious inc iden ts, as a lot o f  o ther p laces have, w e have o u r share o f  public order; w c hav e  our 

share o f  d runk d riv ing , etc. B ut any th ing  w ith a flavour o f  feud abou t it and w e 're  all over the national paper 

and it really  is n 't  qu ite  the W ild  W est that w e 're  m ade ou t to  be” (#13).

Causes of Crime

W hen asked about the causes o f  crim e in Ireland a m ajority o f  D istrict Court jud ges indicated that 

there w ere a variety o f  causes and not just one. N otw ithstanding this, a num ber o f  clear and 

discern ib le general types o f  causes em erged from the data. The D istrict Court judges interview ed, 

believed  that on e  or m ore o f  the fo llow in g  factors caused crim e in Ireland: a lack o f  education, 

training and resources; addiction to either drink or drugs; personal attributes such as greed; and a 

w eakening o f  traditional value system s. The tw o m ost often cited causes w ere addiction and the 

w eakening o f  traditional value system s but these w ere c lo se ly  fo llo w ed  by a lack o f  education, 

training and resources (see  T able 5 -2  A ppendix B).
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Addiction

D ealing firstly w ith addiction, the vast m ajority o f judges interview ed expressed the v iew  that 

alcohol and drug abuse w ere serious causes o f crime. Two thirds o f judges m entioned drug abuse, 

just over one half m entioned alcohol abuse and one third of m entioned both drug and alcohol 

abuse. Judges tended to  associate alcohol abuse with petty and public order offences w hereas they 

associated drug abuse w ith m ore serious types o f crim e, including property offences:

“T he genesis o f  m ost petty  crim es is d rugs and to  a les.ser exten t a lcohol. I suppose you could  characterise  

that alcohol is the genesis o f  m ost public  o rder issues. T he genesis o f  ca r robberies and  robb ing  people in the 

streets and house b reak ings and burg laries and  that type o f  crim e is to  feed drug hab its. I ’ve no doubt about 

that” (#11).

A num ber o f judges view ed drug abuse as being more prevalent in Dublin and in other m ajor cities. 

A lcohol was view ed as a m ore com m on cause o f crim e in sm aller towns and in more rural areas:

“ It w ould be d rink  and drugs. W ell in the [R ural A rea], it would be p rim arily  drink. It w ould be 90  per cent 

drink and 10 per cent drugs. I’ve never seen anybody  w ho has gotten  in to  troub le w ho  h asn ’t taken d rink  

unless there w as som eth ing  m enta lly  w rong w ith them  or w hatever” (#8).

W eakening o f  Traditional Value System s

The second m ajor cause o f  crim e m entioned by District Court judges w as the w eakening of 

traditional value systems. M ost prom inent w ithin this category w as the perception of a noticeable 

decline in respect tow ards other people and their property:

“ ...a n d  there is a general lack o f  respect fo r ev erybody , not ju s t for the institu tion  o f  the court; there is huge 

lack  o f  respect fo r that. But there is a daily  lack  o f respect for any o ther hum an being, w hether it’s you or me, 

or an y b o d y ’s p roperty , o ld  o r young” (#3).

Almo.st one half o f the D istrict C ourt judges interview ed view ed the lack o f respect for hum an life 

and for other peoples’ property as a serious cause o f crime. The next m ost often m entioned factor 

within this category w as the breakdow n of the traditional fam ily system. Judges described how 

parents w ere prim arily responsible for instilling discipline and values in their children and how  in 

recent tim es there seem ed to have been a breakdow n in the system  of the fam ily. They described 

how the breakdow n o f the traditional fam ily system  resulted in a lack of fam ily stability, a lack o f 

authority w ithin the fam ily and a lack of parental supervision.
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“T h e  m ain  cau ses o f c rim e , s lruc tu ra lly , the system  o f the fam ily  is b reak ing  dow n, the p rob lem s as 1 see 

th e m ... fo r instance, the value system  w e have regard ing  public  order, that w ould  em anate  I be lieve  from  the 

m anner in w hich  ch ild ren  from  th e ir  very birth, how  p a re n ts’ are add ressing  issues a t hom e. But as regards 

m y ch ild h o o d , when you k now , you d id  w hat you w ere told; you d id n ’t back answ er your e lders and all the 

rest. A nd that w hole struc tu re  has ch an g ed ” (#4).

T he breakdow n o f  the traditional fam ily system  was also linked to the grow ing lack o f respect and 

d iscip line in society. This in turn led to a w eakening of traditional values and value system s and 

ultim ately to increa.ses in crim e. O ne judge described how inter-generational breakdow n o f the 

traditional fam ily system  can lead to  a lack o f structure in a young person’s life and how this can in 

turn lead to crime:

“ But then  you have a s itua tion  w here you have child ren  born in to  a fam ily  w ho  have had d ifficu lties fo r a 

g enera tion  or tw o  g en era tio n s and they  are bom  in to  that, they  have no cho ice , they fo llow  like fa th er, son 

fo llow s fa ther, and so  on and so forth . T hey are not m otivated  and the ir lives a re n 't  stru c tu red ” (#4).

Luck o f  Education, Training and Resources

A lm ost one half o f  judges m entioned the lack o f  education, training and /or re.sources as possible 

causes o f  crim e in Ireland (sec T able 5-2 A ppendix B). Judges m entioned social deprivation most 

often w ithin this category. Som e judges as.sociated social deprivation with petty crim c w hile others 

expressed the view that social deprivation m akes people m ore vulnerable to  becom ing addicted to 

alcohol and drugs. In contrast to this, som e judges expressed the belief that the connection often 

m ade betw een crim c and deprivation is not as w idespread in reality as it is com m only perceived to 

be. A sm all num ber o f  judges al.so m entioned concepts related to  social deprivation such as social 

alienation and inequality.

W ithin this category, the next m ost com m on causes o f  crim e judges identified w ere lack o f  

education , unem ploym ent, poverty and prosperity. Som e judges view ed unem ploym ent as quite an 

im portant factor, especially  in an area which m ight have large pockets o f unem ploym ent. H owever, 

others pointed out that in term s o f  the defendants appearing before them  in court, unem ploym ent 

w as no t as prevalent as it used to be. In fact, a num ber o f judges noted that increasingly defendants 

appearing  before them  tended to have too much money and that this often led to them engaging in 

crim inal behaviour:

“ In the D istric t C ourt you co m e  face to face w ith a lot o f  d ifferen t peop le, a lot o f  d ifferen t backgrounds, and 

the w h o le  percep tion  o f the dep rived  background  and  crim e, th e re 's  a bit o f that, yes, but I d o n ’t n ecessarily  

subscribe  to  that in a m ajo r w ay b e c a u se ... I m ean public order, w hich  is ev er increasing , you know , th a t’s 

not from  deprived  b ack g ro u n d s, th a t’s peop le w ith m o n e y ...w ith  m oney  w ho are  using  it obv iously  at the
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w eekends, w hich  they are able to do  but I m ean lead ing  to ju st excesses and causing  d ifficu lty . T h ey ’re 

respec tab le , w ealthy , not necessarily  deprived  so  I have no  cause there excep t too m uch m o ney” (#10).

N ew ly found prosperity may actually cause crim e by giving people the opportunity to  participate to 

a greater extent than before in the drink and drugs culture:

“I m ean now adays there is not a lack o f  em ploym en t; m ost people com ing  in to  court are em ployed . Som e o f  

them  are very, very  well paid; the p roblem  is they  are not able to cope w ith the m oney they have. T h e y ’ll tell 

me they  have €7 0 0  to € 8 0 0  but they d o n ’t know  how  to, they have noth ing  in sav ings, th ey ’re still ea ting  the 

rubb ishy  food, and they are spending their m oney on alcohol and d rugs. T h a t’s w h at’s happen ing  you know ” 

(#3).

Personal Characteristics

Judges also m entioned personal characteristics such as greed, anger, boredom , m edical conditions 

and com pulsion as possible causes o f crim e. W hile greed, anger and boredom  arc self-explanatory 

in term s of how they might cause an individual to com m it crim e, the o ther characteristics need 

som e elaboration, especially ‘com pulsion’. The concept o f ‘com pulsion’ seem ed to  refer to  a 

com bination of a num ber of characteristics including greed, im patience, lack o f self-discipline and 

an inability to  delay gratification. As one judge explains:

“N ow  kids have every th in g  and they w ant every th ing  and they can ’t take N o ! ...th e re  is no such  th ing  as 

de layed  gratification . T hey  go out, they  get it, if  they  c a n ’t get it by cash  they  do it by cred it card , if  they 

c a n 't  get it by cred it card  they  do it by tak ing  the p roperty  o f  o thers” (#3).

Strategies for Preventing Crime

W hen asked about the type o f strategies they thought might prevent crim e, D istrict C ourt judges 

m entioned a diverse range o f crim e prevention techniques including: more education, training and 

resources; tackling addiction; greater use o f non-custodial .sanctions; custodial sanctions; a change 

in em phasis in policing and; a num ber o f  other approaches.

More Education, Training and Resources

The m ost often m entioned crim e prevention strategy was the provision of more education, training 

and resources: alm ost one half o f judges m entioned at least one strategy from  within this general 

category (see Table 5-3 A ppendix B). This corresponds to the im portance judges placed upon the 

lack o f  education, training and resources as causes o f  crime.
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H owever, although judges identified greater resources as a necessary part o f crim e prevention, in 

their view resources were needed to  change certain aspects o f the crim inal ju stice  system ’s 

response to crim e rather than as a prerequisite to tackling social deprivation and poverty. For 

exam ple one judge outlined how greater resources were needed so that m ale juven ile  offenders 

w ould no longer be housed in the sam e place as adult m ale offenders w hile another explained that 

m ore resources arc needed to fund the im plem entation o f  the C hildren’s A ct 2001.

So although there is a general correspondence betw een the im portance judges place upon 

education, training and resources as both causes o f crim e and possib le crim e prevention 

opportunities, when exam ined in m ore detail it em erges that the degree o f  correspondence betw een 

the tw o is som ew hat weaker.

T ackling A d d ic tio n

A sim ilar point can be m ade in relation to addiction. W hile the vast m ajority o f  D istrict C ourt 

judges identified addiction as a m ajor cause o f crim e less than one third identified tackling 

addiction as a strategy that w ould prevent crim e. O ne fifth o f judges m entioned that tackling 

alcohol addiction would help prevent drink driving offences, public order offences and possibly 

som e violent offences. Court sponsored alcohol education program m es w ere identified as one way 

o f  addressing this type of addiction. The Drug C ourt w as identified as a particularly  successful way 

to  address drug addiction and thereby prevent crim e m otivated by the need to  feed addiction to 

drugs. A s one judge explained;

“T here  w as a sta tistical survey that took a random  sam ple o f  29-30  d efendan ts and com p u ted  the num ber o f  

o ffences being com m itted  by them  in the year o r tw o  before they  cam e to the D rugs C ourt and  the num ber o f  

o ffences they  com m itted  w hile  on the D rugs C ourt. The num ber o f  offences they com m itted  the y ear before 

they  cam e to the D rugs C ourt w as 800  or so and the  num ber o f  o ffen ces they co m m itted  du ring  the first year 

in the D rugs C ourt w as 89. T he num ber they  co m m itted  on the .second year w as I or none, and the n u m b er o f 

o ffences they  co m m iu ed  on the th ird  y ear w as 2” (#9).

A lthough only a small num ber o f judges specifically m entioned tackling addiction as a crim e 

prevention strategy, as we shall see later, during the sentencing vignettes a m ajority o f judges 

expressed support for and a w illingness to adopt drug-court types m echanism s.

S tra teg ie s  R e la te d  to  the C rim in al Ju stice  System

D istrict Court judges m entioned a range o f crim e prevention strategies that related to the crim inal 

justice  system.
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A lm ost one third o f D istrict C ourt judges advocated greater use o f com m unity sanctions as a way 

to prevent crime. The types of approaches specifically m entioned included those introduced by the 

C hild ren’s Act 2001 such as fam ily conferencing and diversion from  the crim inal ju stice  system, 

program s and services offered by the probation and w elfare service, and the D rug Court.

Only tw o judges specifically m entioned the use of custody when asked about crim e prevention. 

O ne judge expressed the view  that prison could be an effective deterrent but only if the offender 

were young enough and did not com e from “an offending fam ily w here there is culture o f 

offending” (#15). As we shall see later, judges often m entioned using custody to deter individuals 

from engaging in crime. The fact that so few  specifically m entioned custody as a crim e prevention 

strategy may indicate the influence o f  socially desirable responses.

O ne fifth o f judges suggested that crim e might be prevented by increasing the visibility o f the 

police and by a m ore aggressive approach tow ards the drugs barons.

Other  S tra teg ies

Som e judges expressed the view that it was not the role o f the judiciary  to suggest strategies for 

crim e prevention w hereas others thought that more debate was needed on current strategies. O ne 

judge suggested tackling falling school attendance w hereas two others dism issed, alm ost 

com pletely, the pos.sibility o f crim e prevention for adults;

"W ell obv iously  we c a n ’t do  any th ing  once a person is 18 o r over” (#3).

"F irst o f  all, dea ling  w ith the adult w orld, the strategies o f prevention  o f  crim e are probab ly  a little harder to 

define (#13 )” .

Sentencing

In the interview s judges were asked three general questions about .sentencing: firstly, they were 

asked to  describe the process o f  sentencing generally; secondly, they were asked w hether or not 

there w as a ‘going ra te’ or a tariff; and thirdly, judges were asked about their view s on consistency 

in sentencing.
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Descriptions o f  Sentencing

Judges were asked to describe the process o f sentencing. T his question is quite general in nature 

and w as designed to elicit open-ended responses about how judges experience and understand the 

sentencing process. Judges’ responses to this question w ere quite varied (see Table 5-4 A ppendix 

B). Som e judges responded by describing how they experience sentencing, others described w hat 

they thought w ere the purposes o f sentencing and still o thers described the process o f sentencing, 

as they understand it.

Interpretation

Judges clearly had different interpretations o f the m eaning o f  this question. H owever, this was not 

the case when it cam e to the m eaning o f the term ‘sentencing’. W hereas in the literature the term 

‘sentencing’ usually refers to the general process o f  im posing a penalty or a punishm ent on an 

offender once convicted, a m ajority o f D istrict C ourt judges interpreted it not as im posing a penalty 

in a general sense but as im posing a ‘custod ial’ penalty. T herefore when asked to describe the 

process o f sentencing many judges interpreted this as a question about the process o f  passing a 

custodial sentence.

T he fact that judges interpreted the w ord ‘sentence’ as m eaning a prison sentence rather than a 

general sentence m ight mean nothing other than that they have a particular w orking shorthand for 

im prisonm ent: a ‘prison sentence’ is shortened to a ‘sentence’. On the other hand it could indicate 

that im prisonm ent as a penalty is upper m ost in their m inds and is the penalty o f first choice for 

m any judges when sentencing: rather than seeing a prison sentence as a last resort judges resort to 

prison first and w ork backw ards from  that.

W hile this is purely speculation, as we shall see later, at least som e judges adm it to adopting this 

approach for certain types o f offences and indeed som e judges did adopt this approach when 

passing sentence during the sentencing vignettes.

Experience o f  Sentencing

W hen asked to describe sentencing over one th ird  o f judges described how  they experience 

sentencing (see T able 5-4 A ppendix B). Som e judges described their experience o f sentencing as 

‘difficu lt’ or as ‘d isagreeable’ because o f  the large volum e o f cases and the shortage o f tim e to 

consider them . For others the difficulty  lay in the sheer com plexity  o f the cases they deal with in 

term s o f the variety o f  factors that have to  be considered. Som e judges described their experience 

o f  sentencing as som ething they take ‘seriously’ o r as a ‘serious burden’ so much so that a num ber 

judges described how  they self-consciously check their m oods before entering court.
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Purposes o f Sentencing

W hen ask ed  to  d esc rib e  se n ten c in g  tw o  ju d g e s  d iscu ssed  th e ir  v iew s on th e  p u rp o ses  o f  sen tenc ing . 

For bo th  ju d g e s  sen ten c in g  had  m o re  than  one  p u rpose . F o r ex am p le , o n e  ju d g e  d esc rib ed  

.sentencing a s  b e in g  ab o u t aw ak en in g  th e  in d iv id u a l as w ell as d e te rrin g  o th e rs , p ro tec tin g  society  

an d /o r m ak in g  rep ara tio n  to  th e  v ic tim  w here  ap p ro p ria te . T h e  o th er ju d g e  d e sc rib e d  it as be ing  

ab o u t m o tiv a tin g  the  in d iv id u a l to  ch an g e  o r in te rru p tin g  a p a rticu la r  ty p e  o f  b e h av io u r  b u t also  

s tressed  the  im p o rtan ce  o f  u p h o ld in g  e stab lish ed  v a lu e  system s. Ju d ic ia l v iew s  ab o u t th e  pu rposes 

o f  p u n ish m en t w ill be  ex am in ed  in g rea te r de ta il la te r in th is c h ap te r b u t fo r n ow  it is w orth  no ting  

tw o  th ings: firs tly , the  v a rie ty  o f  p u rp o ses id en tified  by ju s t  tw o  ju d g e s  and  seco n d ly , th e  d ec id ed ly  

in te rv en tio n is t n a tu re  o f  tw o  o f  the  ap p ro ach es  ad v o ca ted .

The Process o f  Sentencing and Factors Important in Sentencing

By far th e  m ost co m m o n  desc rip tio n  g iven  by D istric t C o u rt ju d g e s  o f  the  se n ten c in g  p ro cess  is 

that each case  mu.st be  d ec id ed  on the  b asis  o f  its ow n facts. T he m ajo rity  o f  ju d g e s  (tw o  th irds) 

d e sc rib ed  th e  se n ten c in g  p ro cess  in te rm s o f  th e  in d iv id u a lity  o f  cach  case , s tre ss in g  th a t it w as not 

on ly  the c rim e  th a t w as b e in g  p u n ish ed  bu t the  c rim in al also. A s o n e  ju d g e  ex p la in s;

“It’s very difficult to weigh the sanction that fits the crime. For exam ple, you might have the same crime 

committed by ten different people but you also have ten different .sets o f circum stances to deal with” (#2).

B ecau se  every  in d iv id u a l is u n iq u e  th is m eans th a t no  tw o  c ases can  ev er tru ly  be the sam e  and  that 

every  c ase  m ust b e  d ec id ed  on th e  b asis  o f  its ow n facts. A s a resu lt, se n ten c in g  is a  co m p lex  and at 

tim es, a  d iff ic u lt task.

Ju d g es a lso  o u tlin e d  th e  facto rs th a t they  co n sid e r im p o rtan t w hen sen ten c in g  (see  T ab le  5 -4  

A p p en d ix  B). N eed in g  to  know  the  c ircu m stan ces  o f  the o ffen d e r w as the  m ost co m m o n ly  

m en tio n ed  facto r. T h e  n ex t m ost o ften  m en tio n ed  fac to rs  w e re  the n a tu re  o f  th e  o ffen ce  and 

w h e th er o r no t th e  o ffen d e r h ad  p rev io u s co n v ic tio n s . T h e  fo llo w in g  acco u n t is fa irly  re p re sen ta tiv e  

o f  how  ju d g e s  ex p la in ed  the  ty p es o f  fac to rs  they  co n sid er w hen  p assin g  se n ten c in g  in  in d iv idua l 

cases:

“Well I think the first thing to do is to look at the charge that they are before the court for. Secondly, whether 

they pleaded guilty or not. Thirdly, their circumstances and that is very much the defence’s case and fourthly, 

the previous record, previous convictions and things like that. T hey’re all factors and features. I can’t say 

they’re all done in that logical .sequence but they’re in the mix there. It’s not a definite science by any stretch 

of the imagination but they’re the major factors that I would look at” (#13).
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How exactly judges actually  w eigh the various factors is not explained other than in the m ost basic 

and general terms:

“ I t ’s th e  to ta l i ty ,  th e  to ta l o v e r v i e w  o f  the  s i tua t ion ,  to  t ry  an d  d is ti l ou t .  I t ’s v e ry  h a r d . . . A n d  i t ’s no t  f ly  by  

y o u r  p a n t s  e i th e r .  Y o u  h a v e  to  t ru s t  y o u r  in s t in c ts  a s  w e l l  a n d  as  I s ay  the  o v e r r id i n g  t h in g  is to  be  f a i r ” (#10 ) .

W hile this approach to sentencing seems very general and difficult to pin dow n, the sam e judge 

explained how even the slightest difference betw een tw o sim ilar cases could result in quite 

different sentencing outcom es:

“ Y o u  m ig h t  g iv e  m e  a n o t h e r  c a s e  w i th  a  s l igh t  de ta i l  d i f f e r e n t  in it, w h ic h  m ig h t  tu rn  m e  a li t t le  bit t o w a r d s  

o n e  t h in g  o r  a n o t h e r ” (#1 0 ) .

D istrict Court ju d g es’ descrip tions o f sentencing appear to be consistent with the ‘instinctive 

syn thesis’ approach to sentencing. The essence o f this approach is that judges consider all the 

relevant factors o f the case, including the circum stances o f the offences and o f the offender, and 

then com e to a decision about the appropriate sentence w ithout indicating the precise w eight being 

attributed to individual factors o r groups o f factors.

Tariff Sentencing

D istrict Court judges w ere asked w hether there was a tariff system in place or w hether there w as a 

‘going ra te’ for particular offences when sentencing. T he m ajority o f judges expressed the view 

that there was no ta riff system  or ‘going ra te’ in relation to  sentencing in Ireland. H ow ever, a 

m inority  o f judges thought that there was (see T able 5-5 A ppendix B).

No T a riff

A  large m ajority o f judges, ju s t over tw o thirds, answ ered that sentencing in Ireland is not based on 

a ta riff system. Judges explained that there was no ta riff for one or m ore o f  the follow ing reasons: 

because each case falls to be decided on its own unique facts; bccause individual judges have their 

ow n view s regarding particular cases and develop their own approaches to sentencing over a period 

tim e on the bench.

No T a riff B ecause Each C ase is Unique

T he m ost com m on explanation given for why there arc no tariffs in place fo r particular types o f 

offcnces is that each case is different and each sentence mu.st reflect these differences. C onsistent
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with their earlier descriptions of sentencing, judges em phasised the fact that in each case it is not 

ju s t the crim e but also the crim inal that is being sentenced:

“The specific th ing about sentencing  is that y o u ’re sentencing people y o u ’re not sentencing the crime, so  it 

depends upon the individual  in front of  you. A nd  that’ s a real  person and you have to take him or her  into 

account. His life, her  life, or  their realities: so y o u 'r e  sentencing o r  penalis ing a person. So to be dogm atic  as 

to what any one person should receive as  a sentence or  as a penalty seem s to me absurd and then, not Just 

(#9)”

Each sentence must therefore reflect not only the actual crim e com m itted but also the 

circum stances o f the individual who com m itted it. To sentence solely based upon the crim e 

com m itted and om it any consideration o f the individual circum stances o f the offender w ould, 

according to the view o f sentencing espoused by a majority o f D istrict C ourt judges, be against 

public policy and unjust;

“N o  definite ly  not. 1 as a judge  have no going rate and I would think that that would be contrary to  public 

policy. I think that each sentence must rc llect the event, the cr ime, the vict im, the circumstances o f  the 

accused, and the totali ty o f  c ircumstances-the ir  lifestyle, their  background,  their  disabil it ies if any, their 

addictions, if  any, and their  previous convictions. I would never sit on the bench in a par ticular  case with a 

fixed going rate"  ( # 1 1).

As we shall see later when judicial view s on consistency in sentencing arc exam ined, judges 

view ed the need to treat each case separately as a necessary prerequisite for achieving justice  in 

.sentencing.

No Tariff Because Judges D evelop their Own A pproaches

O ver one third o f judges explained that although there is no general tariff for particular offences, 

judges usually develop their own view o f things or their own particular approaches tow ards certain 

types of cases.

Indeed, although ju s t over one third o f judges specifically m entioned this, over the course o f the 

interview s and sentencing vignettes, over tw o thirds o f judges m entioned a specific policy approach 

that they take tow ards particular types o f offender, offence, victim , sanctions or other scenario. In 

fact, exam ples of individual policy approaches are so num erous that these are discussed separately, 

later in this chapter.

A num ber of judges also explained how a ju d g e ’s approach to sentencing develops increm entally 

over time: eventually  a judge will build up enough experience on the bench to have developed their
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own approach or their own ‘ta r if f  that they apply to  the cases they deal with. T herefore, although a 

general tariff may not exist, individual D istrict Court judges clearly develop their own ‘ta riff’ over 

a period o f time.

No Tarijf hut Statutory Miniinums and Maximums

T w o judges expressed the view that although there is no agreed tariff for particular types o f 

offences in Irish sentencing law, statute law sets out broad param eters in term s o f the type and 

quantum  o f punishm ent that can be im posed for particular offences.

There is a Tariff

Four judges, alm ost one third o f those interview ed, expressed the view that there is a tariff. For 

som e, the existence o f a tariff was based on offender expectation: any offender who com m its a 

serious offencc expects to receive a certain level o f punishm ent. O ne judge explained that there is a 

ta riff in relation to  relatively m inor offences like parking or public o rder offences w hereas another 

explained the existence o f a ta riff in term s o f there being a low er and a higher end o f the scale. 

Lastly, one judge expressed the view that the existence o f  statutory m inim um s and m axim um s 

provides a ta riff but that the starting point for each individual case depends on the circum stances o f 

that case.

Consistency in Sentencing

W hen judges w ere asked about their view s on consistency in sentencing they gave a variety o f  

responses (see T able 5-6 A ppendix B). Som e discussed their view s on consistency in term s o f how 

they valued it, how concerned they w ere about it and in term s o f its relationship to m andatory 

sentencing. O thers identified factors that they thought w ere responsible for inconsistency in 

.sentencing as w ell as those that might bring about greater consistency. Lastly, som e judges .stressed 

the im portance o f internal consistency w hile others discussed consistency by using case exam ples.

Views on Consistency

W hen asked about their views on consistency in sentencing, alm ost one third o f judges expressed 

the view that greater consistency in sentencing is im portant and desirable. H owever, one judge 

qualified this view w ith the proviso that greater consistency was only possib le in cases w ith sim ilar 

circum stances:
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“ It shou ld  be as co nsisten t as it can be but it c a n ’t lo se  sight o f  consistency  versus com plex ity  o f  

circum stances. T here m ust be a balance betw een the tw o. N o tax , no insurance, no licence, for these offences 

there should  be a stra igh tfo rw ard  fine. If  c ircum stances are the sam e there should  be g rea ter consistency” 

(#15).

This represents an im plicit recognition of the fact that a certain am ount o f inconsistency in 

sentencing is part and parcel o f an individualised system  o f  sentencing w here ju d g es are expected 

to take into consideration the individual circum stances o f  each case. It is also represents an explicit 

recognition o f the fact that when the circum stances o f the offence and o f the offender are 

sufficiently sim ilar in tw o cases the actual sentences im posed in both cases should be similar. 

However, it is notable that only one District C ourt judge m ade this distinction.

A lm ost one third o f judges when asked about their view s on consistency stressed their disapproval 

o f m andatory sentencing. These judges disapproved of m andatory sentencing because in their view 

it conflicts with the individualised sentencing system  that exists in Ireland. They expressed the 

view that jud icial discretion to  take individual circum stances into account was necessary in order to 

achieve justice and fairness in sentencing because o f the uniqueness o f each case. M andatory 

sentencing severely lim its a ju d g e ’s discretion in individual cases. In particular, it lim its their 

freedom  to take into account and tailor their sentence to  the individual circum stances o f each 

person and therefore, according to som e judges, leads to  injustice and unfairness in sentencing.

“ It’s the person y o u ’re sen tencing  and not the crim e and because there are so m any variab les in p eo p le ’s lives 

I think it is essen tial for the courts, if  they are to  do ju s tice  to have a fairly  w ide di.scretion in im posing 

penalties” (#9).

In essence, judges w ho disapproved of m andatory sentencing w ere in fact expressing support for an 

individuali.sed system  o f sentencing that prioritises substantive ju stice  over form al justice and 

therefore necessarily  involves a degree of inconsistency because no tw o cases are ever the same. 

This approach prioritises judicial discretion and independence as a m eans of producing justice and 

fairness in sentencing. H owever, the em phasis is clearly  on the uniqueness o f each individual case 

w ith alm ost no m ention o f the need for consi.stency when cases are reasonably sim ilar.

The two general approaches described here are sim ilar, in that both support the individualised 

system o f sentencing. H ow ever, the latter view places greater em phasis on the uniqueness o f  each 

case and accordingly the need to treat each case differently in order to achieve ju.stice and fairness: 

the idea that there can be consistency in sentencing is alm ost im plicitly rejected. In contrast to this, 

the form er view  recognises that although each case is unique, certain cases are sufficiendy sim ilar 

to w arrant the sam e or at least sim ilar treatm ent in relation to sentencing: an im plicit recognition 

that consi.stency in sentencing is possible.
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As noted above, som e judges im plicitly rejected the idea that consistency in sentencing w as 

possible in an individualised system. H owever, tw o other judges w ere m ore explicit in their 

rejection o f the possibility o f consistency. O ne rejected consistency because it was not possible 

given that no tw o cases are ever the same. The other explained that consistency in sentencing, 

although perhaps helpful to practitioners and the public, is not necessarily valuable or desirable 

bccause it may lead to  injustice in individual cases thereby underm ining respect for the w hole 

system  o f law.

Lastly, som e judges expressed concern about the role o f m edia and the level o f political hype in 

relation to sentencing. They pointed to the fact that m edia coverage is invariably critical tow ards 

short rather than long sentences. O ther judges expressed concern about the existence o f extrem es in 

sentencing betw een leniency and severity but w ere o f the view that although extrem es do exist 

m ost judges fall som ew here in between.

Factors Related to  Inconsistency in Sentencing

D istrict Court judges identified a num ber o f factors that they thought caused inconsistency in 

sentencing, including: the individualised system o f  sentencing; judicial independence; human 

factors; and the lack of training for judges. O ver one third o f judges explained inconsistency in 

sentencing in term s o f it being a natural by-product o f the individuali.sed system  w hereby each case 

is decided on its own facts. Again, w hile judges stressed that ju stice  and fairness in sentencing can 

only be achieved by taking the circum stances o f each case into account and that this naturally gives 

rise to a certain am ount o f inconsistency in sentencing, few  judges expressed support for greater 

consistency in sentencing when the circum stances w ere the sam e or similar.

O ver one third o f judges associated inconsistency in sentencing w ith the concept o f  judicial 

independence because each judge develops his or her own approach tow ards sentencing. As 

m entioned earlier, judges develop increm entally their own ta riff or approach tow ards certain types 

o f  cases and this naturally gives rise to inconsistency in sentence. The range and type o f  judicial 

policies that judges m entioned during the w hole o f  the research will be presented and exam ined 

later in this chapter. For now it is worth noting that according to judges, inconsistency in 

.sentencing is not solely caused by taking the circum stances o f  each case into account but also by 

each judge developing their own unique approach to sentencing. Sentencing in the D istrict Court 

therefore appears to happen not only on a case-by-case basis but also on judge-by-judge basis.
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O ne third o f judges identified the ‘hum an fac to r’ as giving rise to  inconsistency in sentencing. 

Judges, in com m on with all human beings, are unique and the fact that no tw o judges are the same 

is bound to give rise to a degree o f inconsistency in sentencing. A s one judge explains:

“I m ean you take the D istric t C ourt, there are app rox im ate ly  54 ju d g e s  and they  are 54  ind iv iduals each  

com ing  w ith  their ow n pluses and m inuses, their ow n inclina tions, their ow n likes and d islikes, th e ir  han g 

ups and baggage, and a w hole baggage o f  m aybe say political, social, econom ic  backgrounds” (#4).

Although som e judges specifically m entioned consciously checking their m ood before entering 

court, a m inority adm itted that it is possible that judges, again in com m on w ith all hum an beings, 

are capable o f having a bad day and letting this affect their sentencing.

Just less than one third o f judges attributed inconsistency in sentencing to the lack o f training for 

new judges. They explained that the lack of appropriate training for new judges inevitably gives 

rise to inconsistency because it forces judges to develop their own approach, usually in isolation 

from  o ther judges. A num ber o f judges pointed out that it was not uncom m on for new judges to 

have little or no experience o f the D istrict C ourt before being appointed and that some new  judges 

lacked even the m ost basic experience of dealing with criminal matters. W hile .some newly 

appointed judges lack experience of a practical nature in relation to  how m atters are run in the 

D istrict C ourt alm ost all new  judges lack experience in sentencing. As one judge explains:

“For a new ly  appoin ted  Judge, your alw ays w ondering  am  I doing  the right th ing? Y ou d o n 't  becom e a 

w onderfu l ju d g e  on the day you get your seal, because y o u ’ve spent 21 or m aybe 15 or 37 years p rac tic ing  as 

a law yer and its not like the holy spirit descends upon you and you get en ligh tenm en t o r w isdom  or probity  

or all those ta lents. So there is a d istilla tion  p rocess as you begin evo lve  w hat you consider. T h a t’s part o f  

th e ... but m ost ju d g es  I suppose over a period  o f  year or tw o on the bench w ill com e to a ta riff  as to whut 

they th ink  is righ t” (#6).

A nother judge explained that training took the form  of sitting w ith other judges for one week and 

taking notes. He expressed the view that w hile it was better than nothing, it certainly was not 

adequate.

Factors R elated to Consistency in Sentencing

Judges suggested a num ber o f ways in w hich consistency in sentencing might be increased. Some 

believed that increased discussion about sentencing am ongst judges might lead to  greater 

consistency in sentencing and m entioned that increased opportunity  is provided for this by the 

annual conference for D istrict C ourt judges. O thers pointed out that new judges som etim es develop
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their sentencing practice by w atching m ore experienced judges sentence and that this can lead to 

greater consistency betw een judges:

"I found i t . . .  very  useful to get together w ith  co lleagues, particu larly  o lder w ise r co lleagues, and h ear how  

they deal w ith things. Y ou d o n ’t have to follow  their lead, you can , as I w as saying earlie r, borrow  from  one 

and borrow  from  another, and d iscard  w hat you hear from  an o th e r and you m ay find  that D an Joe  is too 

ex trem e and  som eone else is w ay o ff  the w all in term s of len iency , and you then have to try  and  distil by a 

p rocess o f ga thering  and selection and rejection . D istil w hat you think is abou t right. T h a t’s how  I have  com e 

to  w here  I am ” (#6).

It should be noted that w hile these suggestions point tow ards greater jud icial collaboration and 

cooperation in the realm o f sentencing, ultim ately they still envisage each judge form ing his or her 

own individual approach, albeit with slightly m ore guidance than before.

Lastly, one fifth o f judges suggested that som e form  o f sentencing guidelines w ould be helpful in 

achieving greater consistency in sentencing. Judges did not indicate a particular type o f guideline 

system . H ow ever, they did point out that som e judges w ould view guidelines as an interference 

w ith judicial discretion and judicial independence and w ould therefore view  them unfavourably.

Inlemal Consistency

A lm ost one third of judges expressed high levels o f confidence in the internal consistency o f their 

own sentencing practices. In particular, tw o long-serving judges stressed that in over 20 years on 

the bench their sentencing practices had rem ained the sam e and had not changed. Indeed, one judge 

explained that shortly after he arrived in the D istrict he was assigned to, he convened a m eeting 

w ith local solicitors to explain to  them  his approach tow ards certain m atters. T his was done in the 

interests o f consistency and was only possible because his sentencing practices w ere internally 

consistent.

Case Studies

T w o judges discussed consistency in sentencing by referring to  case exam ples. T he first involved 

tw o drunk driving cases in which the crim e was sim ilar but the circum stances w ere different; one 

defendant was w ealthy and w ould not feel the im pact o f  a fine w hile the o ther was on disability  

benefit. A lthough both offenders com m itted the sam e crim e, if  both received exactly  the sam e fine, 

say €1000  for exam ple, justice w ould not necessarily be done in that case. On the o ther hand, if  

they were both fined a w eek’s incom e and given am ple tim e to pay, the im pact on each w ould not 

be so disproportionate. T his w as given as an exam ple in w hich consistency, interpreted as m eaning
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the sam e sentence for the same crim e, w ould not have delivered justice. A pplying the case-by-case 

approach how ever, each person was fined am ounts equivalent to their weekly incom e and so the 

punishm ent was proportionate but not equal.

The second case exam ple m entioned involved a sim ilar crim e but two offenders w ith different 

circum stances; one was m arried w ith a num ber o f children bu t only a sm all salary w hereas the 

other was single. The judge began by explaining that he w ould have to take into account the 

individual circum stances o f each person appearing before him  and that for som eone w ith a fam ily 

this might mean taking into account a person’s financial circum stances and the im pact that a large 

fine might have on the family.

W hen asked w hether the tw o offenders, the m arried man and the single man, w ould receive sim ilar 

fines for the sam e offence, the judge answ ered that he w ould have to treat them equally. This 

how ever conflicts with the idea o f not punishing the fam ily for the o ffender’s crim e and it also 

gives rise to an im portant question; is the im pact o f the penalty on the offender’s fam ily a 

legitim ate consideration in sentencing? W hen probed about the conflict between treating both 

offenders equally and not punishing the fam ily o f the m arried offender, the judge sim ply pointed 

out that it w ould depend on the circum stances in each case. Exactly which circum stances o f the 

offender are legitim ate and which are not legitim ate for judges to consider when passing .sentence 

is a crucial question in individualised sentencing systems.

Judicia l Policies

As m entioned previously, when D istrict Court judges were asked about their view s on consistency 

in sentencing and about w hether or not there was a ta riff in Irish sentencing practices, many 

explained that individual judges usually develop their own unique approaches to  sentencing. O ver 

two thirds o f  D istrict C ourt judges m entioned a specific policy approach that they take tow ards 

particular types of offender, offence, victim , penalty or other scenario (see Table 5-7 A ppendix B).

Policies Regarding P articu lar Offences

Judges outlined their own individual policies in relation to  eleven different types o f offences; 

joyrid ing, parking offences, no insurance, drunken driving, theft, burglary, assault, possession of 

knives, m ugging, public order and drink/drugs related offences. G enerally  speaking, there was little 

overlap betw een jud icial policies, w ith the exception o f  drink driving and burglary cases.

In relation to joyrid ing , one judge explained that there was a certain category o f offence that must 

be responded to  by the courts in a general deterrent way and that joyrid ing  cam e w ithin this
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category. The courts must send out a m essage about and have a particular pohcy in relation to 

joyrid ing: offenders should not walk away unpunished. A nother judge explained his policy tow ards 

parking offences; in relation to non-paym ent o f parking fines, he u.sually fines €100 and aw ards 

costs against the offender, but in relation to parking in a disabled bay he w ould endorse the licence 

and m ight even disqualify. In relation to the road traffic offence o f driving w ith no insurance a 

different judge explained how incredulous he w as that som e judges autom atically  send som eone to 

prison for such an offence and explained how he w ould only take that approach for the much m ore 

serious offence o f  drunken driving.

A nother judge, in relation to drunken driving, espoused a sim ilar approach especially  if  high levels 

o f  alcohol had been consum ed. In his view people w ho drive with high levels o f  alcohol in their 

blood arc essentially  perform ing hom icidal acts. H aving regard to  this and the fact that .so many 

people are dying on Irish roads, in his view judges should respond w ith severe custodial penalties. 

A third judge explained his approach to drink driving cases. T his judge outlined a som ew hat more 

lenient approach: provided that it was a first offcnce, that there was a guilty  plea and that there 

were no aggravating factors, the m atter should be dealt w ith by way o f a conviction and a €100 

fine.

A num ber o f judges indicated that they had certain pet hates: crim es they regarded so seriously that 

they w ould take a severe approach tow ards. O ne judge identified m ugging and burglary as pet hates 

and explained that he deals w ith these offences by autom atically  im posing a prison sentence. A 

second judge explained that, in his view, burglary was so .serious that it had to  be met w ith a prison 

sentence:

“F irst and  fo rem ost the m ain ob jective w ould  be to ind ica te  in no  uncertain  term s that if  you trespass on a 

private  house  w h e th e r  the v ictim s are p resent o r absent, you can  ex pect no th ing  less than  a sen tence , w hether 

th a t 's  g o ing  to  be ac tiva ted  o r ad journed , its sacrosanct and  if  you trespass upon the p rivacy  o f  a p e rso n ’s 

hom e then you can  ex pect to face the co n sequences” (#4).

In contrast w ith this, a third judge expressed the view that he w ould not consider a sentence o f  

im prisonm ent appropriate for an offender convicted o f burglary for the second tim e unless there 

w ere particularly  aggravating factors such as know ledge that an elderly  victim  was alone in the 

house.

T w o judges explained their approaches tow ards serious assaults (including kicking a person in the 

head w hilst they are on the ground) and offences involving the possession o f knives. R ather than 

autom atically  im posing prison sentences for these offences they explained that in a case involving
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this type o f offence, they w ould start o ff with the assum ption of im prisonm ent and w orking 

backw ards, asking why should this person not go to  prison?

“ I start o ff  w ith the attitude w hy should  they not go to prison? If  som ebody carries a w eapon they in tend  to 

use it. T hen there m ay be the cases w here you w o n ’t send som ebody  to prison for it. E ven if  it w ere a  first 

offence for that, I w ould start o ff  w ith  that a ttitude w ith  the defence. N ow  tell me w hy y our client sh o u ld n ’t 

go to  prison. B ecause kn ives, S tanley k n ives are particu larly  useful to stick in to  people and  if  y o u ’re carry ing  

them  for that purpose, w hether you use it o r not, in my view  it’s serious” (#7).

Tw o judges described how  they approached public order offences and offences involving a drink  or 

drug related matter. In relation to public order, one judge explained that he regards the tim ing of 

the offence as im portant; if the offence is com m itted after 3 am he im poses a h igher penalty 

because that is well after drink-up time. The second judge explained his approach tow ards drink 

and drug related m atters as follows:

“But as far as I 'm  concerned  if  any person com es before me for a d rink  related  or drug re la ted  m atter, I ’m not 

try ing  to  punish them . I’m not try ing  to get at the ir  pocket. I 'm  not try ing  to  send them  aw ay. I ’m actually  

try ing  to get them  to learn som eth ing  about the uses and abuses o f  the substances th ey ’ve been using . A nd the 

first th ing  in relation  to a drink or d rug  m atter alw ays is that they  do  an alcohol and drug and aw areness 

program m e to learn abou t the uses and abuses o f  bo th” (#3).

Finally, one judge explained that in relation to thefts, he would norm ally never send som eone to 

prison once the stolen property had been recovered.

Policy Regarding Particular Areas

Tw o judges explained that som e tim es it is necessary for the court to crack dow n upon particular 

types o f crime especially  if it exceptionally prevalent and is causing a m ajor problem  in a certain 

area. For exam ple w hile a court might sit in a num ber o f tow ns w ithin one district, one tow n in 

particular m ight have a problem  w ith serious assaults. In order to deal with this problem  judges 

w ould im pose m ore severe penalties for assaults in that particular town than they w ould in other 

tow ns. In this w ay an individual ju d g e’s approach tow ards sim ilar crim es might d iffer according to 

the area.

Policies Regarding Particular Victims

A num ber o f judges expressed particular views regarding certain types o f victim . For exam ple, two 

judges specifically m entioned that in their view , elderly victim s w ere particularly vulnerable and in 

need of protection and that those who offend again.st elderly victim s are less de.serving o f  leniency.
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In contrast, a third judge explained that he w ould not regard the Impact on the victim  any 

differently  ju s t because the victim s w ere m iddle class professionals.

Policies Regarding Particular Offenders

Som e judges explained how they have developed their own approach tow ards certain types o f 

offender. Som e explained that they usually send repeat offenders straight to  prison, especially if  the 

offender w ere unlikely to change his ways. For exam ple:

“ I th ink  m ost ju d g es  on repeat public  o rder o ffences w ould  com e to the conclusion , w ell I th inks it’s tim e to 

go aw ay . L ikew ise for repeat or recu rring  the drivers o f  un insured  veh icles 1 w ould  say, well look , you know , 

th is o ffen d e r is not g eu in g  the m essage, and 1 have a duty  to the com m unity  in a sm all sense and  to society at 

large, and to  everyone else, to de te r” (#6).

A nother judge explained taking a .similar approach in relation to offenders w ith repeat convictions 

for public order, assault and crim inal dam age offences. Y oung offenders w ere specifically 

m entioned by one judge w ho explained that he usually only im poses shorter .sentences o f up to  14 

days on such offenders. This ‘short, sharp, shock’ was intended to  teach them  a lesson and 

conccntrate their m inds w ithout necessarily subjecting them to the ongoing degradation, 

stigm atisation and crim inalisation o f prison life. As will be discussed in greater detail in C hapter 6, 

som e judges also explained that when sentencing unem ployed offenders they avoid im posing fines 

or com pensation w here possible.

Policies Regarding Particular Penalties

D istrict C ourt judges described their own unique approach tow ards certain types o f  penalties. In 

relation to im prisonm ent, as discussed previously, .some judges described w hat am ounted to 

presum ptions o f im prisonm ent for certain types o f  offences that they regarded as particularly 

.serious. S im ilarly, in relation to the su.spended sentence, one judge expres.sed the view  that a 

suspended sentence should never be given to  the same offender tw ice unless there had been a 

considerable lapse o f  tim e in betw een the first and the second suspended time. He explained that a 

suspended sentence should be regarded as a w arning and that if an offender were reconvicted 

w ithin a short period o f time after having received one, then this mean that they had not taken heed 

o f  the w arning. As w e shall see in C hapters 6 and 7, this interpretation o f  suspended sentences was 

shared by a considerable num ber o f judges.

Som e judges expressed preferences for certain type o f  penalties and explained that they used them 

regularly; one judge explained how he regularly requires offenders to m ake a contribution to
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charity w hereas another explained how in assault cases w here there are no previous convictions he 

regularly requires offenders to pay com pensation in order to avoid a prison sentence. O ther judges 

explained how they often com bine and adapt certain penalties to suit the needs o f the particular 

case. For exam ple, rather than dism issing a case under section 1.1 o f the Probation o f O ffenders 

Act, 1907, one judge explained that he w ould usually strike out a case instead because when asked 

about previous convictions, the G ardai routinely cite convictions w hich have been dism issed under 

this section. The sam e judge also explained that he som etim es com bines certain penalties in an 

unorthodox fashion in order to do justice in individual cases;

"In some instances what I do is I order that the defendant complete 200 hours community service, say 4- 

monlhs imprisonment in default, and what I do then is remand matters back for say 6-months to see how he 

has got on with community service. If he has completed the community service satisfactorily and again he 

has not reoffended in the meanlime and he seems to be doing well generally. I’d apply, since it’s a first 

offence. I’d apply section 1.1 of the probation of offenders act” (#9).

E xercisin g  Ju d ic ia l D iscre tio n ?

The evidence presented above show s that judges do hold differing view s and do indeed develop 

their own individual policy approaches. In light o f this evidence, com m ents such as “we actually 

have all created our own little .system” (#3) and “different judges w ould have differing view s” (#4) 

make scn.se. A lthough contrary view s were expressed, such as “ we don’t have any policy 

objectives; w e’re the jud iciary  and 1 do n ’t think we should”, and, “you ju s t don’t go along on the 

day with sort o f sm oking guns, looking out for som e particular type of defendant and things like 

that” (#4), quite a few judges clearly do consider policy objectives o f some sort and som e at least 

do adopt particular polices for certain types o f offence and offender.

A nd yet. D istrict C ourt judges expressed the view that in order to achieve justice  in sentencing, 

each case m ust be decided upon its own facts. Judges acknow ledged that the need to  decide each 

case separately inevitably results in inconsistency in sentencing practices. Indeed, as discussed 

earlier, the m ajority o f judges prioritised the need to sentence each case on its own facts over the 

need for consistency in sentencing. N evertheless, the fact that judges develop their own approaches 

to sentencing and adopt individual policies tow ards particular types o f offenders and offences 

appears to  contradict the em phasis placed on the uniqueness o f each case. For exam ple, as 

described earlier, one judge explained that his pet hates w ere burglary and m ugging, and that for 

these offences he autom atically im poses a prison sentence. Sim ilarly, as discussed in C hapter 2, the 

adoption o f  ‘fixed’ policies am ounts to  the failure to exercise a true sentencing discretion unless 

they are sufficiently broad and flexible.
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H ow ever, considering the breadth o f sentencing discretion, the lack o f sentencing guidance, the 

lack o f  training fo rju d g es  and the em phasis placed on judicial discretion in Ireland, it is difficult to 

im agine how  judges might have developed their sentencing practices other than how  they have.

Punishment

D istrict Court judges were asked a num ber o f general questions about their view s on punishm ent 

and in particular their attitudes tow ards im prisonm ent and alternatives to im prisonm ent.

Prison and Alternatives to Prison

In order to explore judicial attitudes tow ards prison and alternatives to prison three principal 

questions were used: firstly, judges were asked about the sentencing objectives that im prisonm ent 

achieves; secondly, they were asked about w hether or not they agree with the statem ent that prison 

should be used sparingly and only for the most serious cases where no o ther sanction is appropriate 

and; thirdly, judges were asked about their views on alternatives to prison.

Views on Prison

W hen asked about the sentencing objectives they thought im prisonm ent achieved, m ost judges 

responded firstly, by explaining w hat they thought prison achieves and secondly, by reference to 

sentencing objectives. W hen asked about the .sentencing objectives that im prisonm ent achieves 

three fifths o f  judges expressed negative view s about prison. O ne third o f D istrict C ourt judges 

expressed the view  that prison achieves nothing or very little and alm ost one half expressed the 

view  that it actually  harm s offenders (see T able 5-8 A ppendix B).

“ I d o n ’t th ink  it ach iev es any th ing  to be quite  honest. 1 d o n ’t have  any m ajor faith  in prison. I th ink  that the 

little  experience  I have  w ith prison is that they  com e out w orse. T he y ounger people com e out w orse  than 

they  go  in" (#12).

Justifying The Use o f  Imprisonment: The Necessity o f Prison

H ow ever, judges that expressed negative view s about prison also expressed the view that prison is 

a necessary evil o r that it achieves one o f m ost com m on sentencing aim s. O ne fifth expressed the 

view  that prison is necessary w hen the offence is serious enough; ju s t over one third expre.ssed the 

v iew  that prison is necessary for persistent offenders w ho are unw illing to leam ; and the sam e 

proportion again thought that prison achieves either punishm ent, public protection, deterrence or
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disapproval. Therefore, judges who expressed negative views about prison were able to justify its 

by reference to its necessity or because it achieves at least one of the most common sentencing 

aims.

Overall, during the interviews one fifth and three fifths of all judges expressed the view that prison 

is necessary for serious offences and for persistent offenders, respectively. However, as we shall 

see in Chapter 6, at some point throughout the study almost all judges expressed the same view 

regarding the necessity o f prison for serious offences and persistent offenders.

Sentencing Aims

Just over two thirds of judges thought that prison achieves at least one of the most common 

sentencing aims whereas the remaining judges ju.stified prison use by reference to the necessity of 

prison as outlined above. This means that all judges were able to justify the use of pri.son.

As a group, judges expressed greatest confidence in the ability of prison to protect the public and 

deter offenders. Just over one third of judges expres.sed the view that prison achieves public 

protection and exactly one third expressed the view that prison deters offenders. In relation to 

public protection, judges referred to the incapacitation of frequent rather than dangerous offenders, 

although the latter were also mentioned. In relation to deterrence, judges predominantly mentioned 

that prison achieves individual rather than general deterrence. For example, two judges explained 

that a ‘short, sharp, shock’ was u.sually enough to ‘concentrate their m inds’ or ‘temper the 

commission of future crim es’. Other judges also qualified their belief in the deterrent effect of 

prison by their recognition that it does not deter repeat or persistent offenders.

Whilst over one half of judges mentioned rehabilitation there were mixed views regarding whether 

it could be achieved by imprisonment. One fifth of judges thought that prison could not achieve 

rehabilitation whereas another fifth thought that it could. Those who believed that rehabilitation 

was possible based their belief upon the availability to the offender of services in prison that he or 

she would find difficult to access outside of prison. Those who did not believe rehabilitation was 

possible in prison referred to the prevalence of drugs in prison and the .scarcity of drug treatment 

programmes. Others believe that rehabilitation in prison is possible but only for a small minority of 

offenders.

It is notable that only one fifth of District Court judges interviewed in this study expressed the view 

that prison achieves retribution. Prison is Ireland’s most severe penalty and as such it is not 

unreasonable to suggest that it is the penalty mostly likely to deliver retribution. Indeed the 

punishment aspect o f prison is inbuilt: because pri.son deprives a per.son of their liberty ipso facto  it
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achieves retribution. The degree to  w hich prison achieves deterrence or the incapacitative effect o f 

prison is em pirically m ore questionable. T he fact that so few judges referred to retribution is 

therefore difficult to com prehend. It may be due to  the influence o f socially desirable responses: 

judges may not w ant to be seen to be advocating punishm ent for the sake o f punishm ent especially 

considering that one third and one half respectively believe that prison achieves nothing and 

actually  harm s offenders.

On the other hand, m ore than h a lf o f those interview ed believe that prison, although harm ful, is a 

necessary evil when dealing with serious offences and persistent offenders because no o ther 

penalty  is appropriate. This begs the question as to w hether prison is necessary for serious offences 

and persistent offenders because it incapacitates them and therefore protects the public o r because 

at the very least it punishes them ? It may seem som ew hat contradictory that judges sim ultaneously 

believe in the harm fulness and yet the necessity o f  prison. However, it is much easier to justify  

using som ething you have no faith in if  you believe it actually achieves som ething or is necessary.

Lastly, one judge expressed the view that a prison sentence indicates to the offender the cou rt’s and 

.society’s profound disapproval o f the offence.

Prison as a Last Resort?

W hen D istrict C ourt judges were asked w hether or not they agreed with the statem ent that prison 

should be used sparingly and only for the m ost serious cases w here no o ther sanction is 

appropriate, the vast m ajority o f  them agreed with the statem ent.

T he m ajority o f  judges (two thirds) agreed unequivocally with the statem ent, one fifth agreed but 

w ith qualifications and only one judge disagreed (see T able 5-9 A ppendix B). Judges w ere not 

asked to  describe w hat they understood by the phrase ‘sparingly and only in the m ost serious cases 

w here no other sanction is appropriate’. T herefore the extent o f agreem ent regarding the m eaning 

o f  th is phrase is not clear. A judge w ho agreed with the statem ent w ithout qualification gave the 

follow ing exam ple o f a case in w hich he felt he had to im pose a prison sentence as a last resort:

“ W hen ju d g es sen tence  i t ’s an act o f  last resort. T h e re ’s no doubt about that. If you had any a lternative , I 

m ean I sentenced a lady today w ho  w as a d rug  add ict, I sen tenced  h er to 6-m onths and  I looked  dow n at her 

a n d  she  is a pitiful sight you know  and  a decen t la d y ...b u t she had  92 p rev ious co nv ic tions. Y ou know  and 

w hat she w as do ing  w as go ing  in to  the hotels and  cafes and stea ling  handbags and m oney . Im agine the loss 

o f  c a r  keys and d iaries and  house  keys and m em orial cards and personal data that peop le  su ffer” ( # 1 1).
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O ne fifth o f judges agreed with the statem ent but with some qualifications. For exam ple, one judge 

explained that w hile he agreed with the statem ent that prison should be used as a last resort there 

were certain circum stances in w hich he routinely resorted to a prison sentence first, including 

burglary and muggings. A nother judge explained that while he agreed w ith the principle that prison 

should be used sparingly he did not alw ays follow  that principle in practice, especially in relation to 

persistent offenders:

‘i f  y o u ’ve a fellow  or a lady w ho are on their fifth  o r sixth conviction  fo r no  insurance and y o u ’ve tried  the 

fine, the d isqua lifica tion , the suspended sentence, the longer disqualificaU on and the m essage d o esn ’t still 

seem  to be getting  th rough  then you m ight resort to g iv ing  a prison sen tence . T here  are som e people w ho 

w ould  take the v iew  that .sending people to  prison for no  insurance conv icd o n  should  not happen at all: that 

there are far m ore se rious crim es that people should  go  to ja il for. In a perfec t w orld  if  they  got their fine and 

they got their d isqua lifica tion  they  w ould not d rive w ithou t having insu rance  again. But th a t’s a perfect 

w orld” (#13).

As we shall see later when we explore the circum stances in which judges use prison, despite the 

fact that they agree with the principle o f  last re.sort, many judges advocate the use o f prison for 

persistent offenders even w here the offence is relatively petty. For these judges at least, the last 

resort principle is not confined to  serious offences: in their view  the only appropriate penalty for 

persistent petty offenders w ho are unw illing to change is pri.son.

As the above quotations .suggest, how judges actually define ‘persistent offender’ is likely to be of 

great relevance in term s o f  understanding their use o f im prisonm ent. The judge in the first 

quotation gives an exam ple o f an offender w ith 92 previous convictions w hereas in the second 

quotation the offender has 5 or 6 previous convictions. The appropriateness o f im prisoning 

persistent petty offenders for relatively m inor offences is questionable especially considering that 

there m ay not be any agreed definition o f what represents a persistent offender.

These issues are especially im portant considering that the vast m ajority o f judges expressed the 

view that they only use prison for serious offences and for persistent offenders who are unw illing to 

learn.

Lastly, only one ju d g e  specifically disagreed with the statem ent. In his view , the statem ent was:

“ M aybe too  tight and too narrow ... I th ink  there are som e offences, w hich  requ ire  to be dealt w ith seriously , 

and w here a custod ia l sen tence m ay even be the first resort. Y ou know  I d o n ’t th in k  if  you are called upon to 

im pose a penalty  fo llow ing  a serious assault, I d o n ’t th ink  you should  start w ith  fin es” (#6).
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This judge d e a rly  believes that som e offences arc so serious that the only appropriate sentence is a 

prison scntcnce. A lthough he disagrees with the statem ent his explanation im plicitly supports it. 

H owever, the sam e judge also explained that he regularly resorts to  im prisonm ent in relation to 

offenders w ho repeatedly com m it public order offences.

Alternatives to Prison

Limited Alternatives

A lm ost one h a lf o f judges expressed the view that alternatives to prison are too lim ited in Ireland 

and that a greater variety o f alternatives are needed (see T able 5-10 A ppendix B). H owever, this 

seem s to be as much an issue about quality as quantity: not all o f the existing alternatives arc 

view ed as real alternatives by all judges. For exam ple, for som e judges suspended sentences are not 

considered ‘real’ alternatives becau,se o f the fact that in practice they arc seldom  activated when 

conditions attached to them  are breached. The issue o f quality is also related to relevance: as one 

judge explained, there is a need not ju s t for m ore alternatives but also for m ore ‘relevant’ 

alternatives. For exam ple fines may not be relevant to the lives o f poorer offenders who end up 

stealing money to pay them . Indeed when asked about their view s on alternatives to prison som e 

judges only m entioned those alternatives which they considered to be the ‘real’ alternatives.

Limited Resources

A lm ost one third o f  judges identified the lack o f resources as a m ajor problem  with alternatives to 

prison. Judges explained that they rely heavily upon the Probation and W elfare Service for 

probation reports and to  oversee probation orders and com m unity service orders. Judges also 

explained that because the Probation and W elfare Service is under resourced they cannot alw ays 

get probation reports and therefore cannot alw ays use the sanction that they want to. R esource 

issues also affect the availability  o f alternatives to prison in a different way.

O ne judge pointed out that although the C hildren’s Act 2001 had introduced a range o f  new 

alternatives, by 2006, none o f them had been made available to  judges. In h is view , the delay in 

com m encing parts o f the 2001 A ct that related to the new alternatives w as due to the lack o f 

resources.

Judicially Created Alternatives

In the absence o f legislative innovation som e judges have created their own alternatives to prison. 

As one judge explained:
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“ I have a system whereby if  som eone has a particular talent , he may be a plasterer, he may be a painter, 1 

w ould  find an alternative to him doing time. I w ould  invite him to make a contr ibution to  an old fo lk ’s hom e, 

or to  a hospital i f  they  were gifted by way o f  painting artistic matters, things like that. I ’d ac tually end  up, the 

person would not be out o f  my sys tem for maybe 12-months, because during those 12-months I ’m asking 

h im to look at it very, very, in great detail as to what  has happened, why it happened, how it happened and 

how it will never happen again. S o  it might be, in the end, in 12-months time he might be getting the 

probation act, that would  be what would be happen ing” (#3).

Som e judges agree the exact conditions o f the alternative with offenders and details o f this are 

contained within a ‘con tract’, which m ust be signed by the offender and com plied with if he or she 

is to avoid a prison sentence.

General Attitude to Alternatives

N otw ithstanding the reservations discussed above judges tended to view alternatives to prison in 

generally positive terms. For exam ple, one fifth o f judges specifically stated that they w ould be 

open to trying new alternatives and w ould w elcom e their introduction. Sim ilarly, one fifth of 

judges expressed high levels o f confidence in alternatives to  prison and in particular in com m unity 

based sanctions.

Probation and Welfare Service

A lm ost one third o f judges specifically m entioned that they had great confidence in the Probation 

and W elfare Service. Indeed, som e judges explained that they had confidence in certain 

alternatives, nam ely probation order and com m unity service order, precisely because o f  the 

confidence they had in the Probation and W elfare service. H owever, as m entioned earlier, a 

num ber of judges explained that a poorly resourced Probation and W elfare Service affects their 

sentencing decisions in tw o ways. Firstly, judges need a probation o fficer’s report before they can 

place a person on com m unity service and if the probation officer assigned to  the court is already 

overburdened a report might not be feasible. Secondly, com m unity service program m es may not be 

available due to  a lack of resources w ithin the service and so judges are som etim es forced to 

choose another penalty that is less appropriate.

Specific Sanctions

W hen asked about their view s on alternatives to im prisonm ent judges m entioned three sanctions 

m ost often; com m unity service orders, fines and the suspended sentence.
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Community Service O rder

T w o thirds o f D istrict Court judges specifically m entioned com m unity service orders w hen asked 

about alternatives to  im prisonm ent. Relative to o ther alternatives m entioned, judges expressed high 

levels o f confidence in the com m unity service order. Som e judges rate it highly because it gives 

offenders som ething m eaningful to do and keeps them  out trouble for a while. O thers expressed the 

view  that it is especially suited for unem ployed offenders for whom it can be therapeutic and 

beneficial. O ne ju d g e  stressed that it w orks because it acts as a constant rem inder to  the offender o f 

his o r her offending behaviour w hereas another believed that it was m ore effective in term s of 

crim e prevention in rural com m unities because offenders w ere m ore likely to be w itnessed and 

recognised by their peers.

H ow ever, som e judges w ere also critical o f  the com m unity service order. The m ost prom inent 

criticism  has already been noted, that is, the lim ited availability  o f the com m unity service o rder due 

to an overburdened and under resourced probation service. A num ber o f judges expressed the view 

that com m unity service should be available on a m ore w idespread basis and should not be

contingent upon a prison sentence being im posed. Tw o o f the most penetrating criticism s o f

com m unity .service orders, problem s with insurance and its perception as a soft option, were 

referred to in the follow ing extract:

“T h e  issue of  co m m unity  service is being sort o f  h i jack ed . . .an d  I can understand  w here  they are com ing  

from about insurance for this and insurance for th a t . . .bu t  if it w ere developed  more, in a m ore  meaningful  

and  visible way, I th ink a lol o f  progress  w ould  be made in that particular  regard.  But ivy o f f  old  church  walls 

i sn ' t  the ideal com m u n i ty  service for me (#4)” .

T he issue of insurance is quite an im portant one and, as we shall see later, w as raised frequently  by

judges during the sentencing vignettes. D rug addicts and alcoholics are u.sually not deem ed suitable 

fo r com m unity service. Due to their addictions they are unreliable and in some cases can pose a 

potential threat to the fellow  w orkers and the com m unity. T his m eans that they are high risk and 

difficu lt to insure. Judges frequently cited the inability to get insurance as lim iting the application 

o f  w hat is otherw ise a very successful alternative to prison.

Fines

W hen asked about their views on alternatives only one third o f  judges specifically  m entioned fines. 

Ju d g es’ views regarding the efficacy o f  fines w ere m ixed although the dom inant view  expressed 

w as that fines are only useful if  the offender has money: otherw ise they end up stealing to  pay the 

fine o r not paying the fine and going to prison in default. For these reasons som e judges did not
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regard the im position of fines as a ‘rea l’ alternative especially when dealing with unem ployed 

offenders. As we shall see in C hapter 7, some judges expressed sim ilar view s during the sentencing 

vignettes and refused to  im pose a fine on the unem ployed offenders. In contrast to  this one judge 

expressed the view  that fines were ‘non.sense’ because there was no scarcity o f money anym ore and 

so the penal elem ent o f the penalty had been lost. Only one judge expressed great confidence in 

fines although he did suggest that their efficacy could be im proved if  attachm ent o f earnings could 

be used to secure paym ent o f  the fine.

Suspended Sentence

Just under one third o f judges m entioned the suspended .sentence as an alternative to  prison and all 

but one expressed confidence it in. As we shall see later, som e judges have confidence in the 

suspended sentence because they believed it acts as a deterrent and ‘hangs’ over the defendant. 

However, one judge explained that he has very little confidence in the suspended .sentence because 

if the conditions attached to it are breached it is rarely ever activated.

Other Sanctions

The probation order, the com pensation order and the voluntary contribution w ere each m entioned 

by a small num ber o f judges as alternatives that they had confidence in. In relation to the probation 

order, judges explained that they had confidence in it because they had confidence in the w ork 

done by the Probation and W elfare Service. In relation to  the com pensation order, one judge 

expressed the view that it was sim ilar to the fine in that it was o f lim ited use for unem ployed 

offenders. A nother judge pointed out that requiring an offender to make a voluntary contribution is 

som etim es better than im posing a fine because it does not require a conviction. As we shall see 

later, in contrast to the relative infrequency with which they were m entioned, judges appear to  use 

the com pensation order and the voluntary contribution frequently when passing sentence.

Role of the Courts

The last question D istrict C ourt judges w ere asked was about what role the courts play in 

com bating crime. As discussed earlier in C hapter 2, the Irish public is regularly polled about the 

perform ance of various agencies within the crim inal justice system in the fight against crim e and 

the courts usually do not fare well.

This question was included to  explore what role, if  any, judges view  them selves as having in 

com bating crime. D istrict C ourt judges were divided in relation to w hether o r not the courts play a
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role in com bating crim e (see  T able 5-11 A ppendix B). O ne third o f  jud ges expressed the v iew  that 

the courts do not and/or should not play any role in relation to com bating crim e whereas one fifth  

thought that the courts played an important role. T he fo llo w in g  statem ents offer a com parison o f  

the tw o different points o f  view :

“ I d o n 't  th ink  i t ’s th e ir role. T hey  should  play no ro le  in figh ting  crim e, abso lu te ly  no ro le. I t’s not the  co u rt’s 

function to be invo lved  in any fight against crim e” (#11).

“ 1 w ould  view  it as a serious role. O th er people m ay be  afra id  to  say th ings, a fra id  to  call a spade a spade. I 

certain ly  have no hesita tion  in saying th is  w as you know  w hatever it w as and I th ink  people need to  have that 

said. T hey  need to have a pun ishm ent o r a penalty  im pose fo rm ally  and  have no w ay a round  it apart from  an 

appeal obv iously  “ (#10).

T hose w h o thought that the courts did and should not play a role in com bating crim e em phasised  

the independence o f  the judiciary from the other tw o arms o f  governm ent and the need to remain 

objective when dealing with individual cases. T hose w ho took the opposite v iew  stressed the fact 

that the courts’ role w as to respond to crim e as distinct from com bating crim e. O ne fifth  o f  judges  

b elieve the courts do or should deter crim e and the sam e proportion again thought that they had an 

important role in relation to the punishm ent o f  crim e.

A lm ost one half o f  District Court judges em phasised  that the primary function o f  the courts is to 

adm inister justice  according to the law. T his function includes the determ ination o f  guilt or 

innocence and o f  the appropriate sanctions to apply in individual cases. A num ber o f  jud ges w ere at 

pains to point out that their role is not to be confused  w ith that o f  a social worker:

“O u r function  is to do  ju s tic e  acco rd ing  to the law : th a t’s o u r only  function . T here  is a d an g er that w e could 

see ourselves as g lo rified  social w orkers. W e’re not: w e d o n ’t have the com petence  and I d o n ’t think w e 

should  attem pt to. W e have to take certain  m atters, p sycho log ica l, socio log ica l, econom ic m atters into 

consideration  but ju s tice  acco rd in g  to the law ” (#9).

...O r  a governm ent minister:

“ I ca n ’t let those th ings tram m el m y ob jec tive  ju dgem en t. I ’ve got to  assess the case  on the day. If  I start 

b ecom ing  a social w orker or a g o vernm en t m in ister, th a t’s not m y function! I 'm  there to ad m in iste r the law, 

balanced  fairly and ju s tly  and not perm it m yse lf to becom e e ith e r  an opposition  depu ty  in parliam ent or 

governm ent m in ister in pariiam ent, a chu rch  m in ister, a socio log ist. I t ’s not m y fun c tio n ” (#9).
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W hile one judge clearly rejected the idea that public opinion or public attitudes might influence 

judges in any way, three judges specifically stated that they take public opinion into account when 

deciding w hat approach to take tow ards particular types o f cases. For example:

“Y ou have to reflec t also  public  attitudes to certain  types o f  crim e. D runk d riv ing  is one instance w here w hen 

I started  p rac tic ing  there w as a certain  sneak ing  regard  for a fella w ho cou ld  drink h im self silly  and drive 

hom e. T hat a ttitude has changed . I t’s no longer socially  accep tab le  and the courts are re llec tin g , have to 

reflec t that. T here are o ther o ffences w here the public are dem anding  m ore severe penalties. D riv ing  offences 

now  are not socially  accep tab le  and that is sta rting  to be reflec ted  in p enalties” (#7).

Finally, ju s t over one fifth o f judges view ed the courts as the end process or the end gam e while 

one judge declined to answer.

C onclusion

This chapter presented the findings from  the sem i-structured interview s with D istrict C ourt judges. 

It provided a descriptive analysis o f view s o f D istrict C ourt judges on crim e, sentencing, 

punishm ent and the role o f the courts. A majority o f D istrict C ourt judges expressed the view  that 

crim e is increasing in volum e, seriou.sness and com plexity. N evertheless, most D istrict Court 

judges recognised that crim c is caused by a variety o f factors and in turn, they suggested a variety 

o f strategies for preventing crime. H owever, D istrict Court judges w ere divided about the role 

played by the courts in com bating crim e. A majority expressed the view that the courts did have a 

role in com bating crimc.

In their descriptions o f sentencing. D istrict C ourt judges em phasised the need to decide each case 

on its own facts. They tended to prioritise the uniqueness o f the case over the need for consistency 

in sentencing and they rationalised this by reference to the need to  achieve justice  in each case. A 

m ajority o f D istrict C ourt judges also expressed the view that consistency in sentencing w as not 

possible because o f the uniqueness o f each case and because individual judges develop their own 

approaches to sentencing. D istrict C ourt judges view ed the developm ent o f their own approaches to 

sentencing as a natural part o f their job . H owever, the developm ent o f individual sentencing 

approaches suggests that judges are likely to differ considerably when asked to  sentence the same 

case.

A m ajority o f D istrict C ourt judges expressed negative views about im prisonm ent and agreed with 

the principle o f  last resort. M ost view ed it as a necessary evil, especially for serious offences and 

persistent offenders. From the interviews, therefore, it .seems that D istrict C ourt judges do not relish 

using im prisonm ent and are not particularly punitive-m inded. H ow ever, all judges w ere able to 

justify  its use either by reference to its necessity o r because it achieves one o f  the m ost com m on

156_________________________________________________________________________



Chapter Five

sentencing goals. In contrast, many D istrict Court judges expressed critical view s about alternatives 

to  prison. In their view , alternatives to prison were too limited, not alw ays available or not alw ays 

‘real’. D istrict C ourt judges w ere divided in relation to w hether o r not the courts play a role in 

com bating crim e, although a sm all m ajority em phasised that the prim ary role o f  the courts is to 

adm inister ju stice  according to the law.

The findings o f th is chapter regarding jud icial views on crim e, punishm ent and sentencing suggests 

that D istrict C ourt judges are not necessarily punitive m inded although it is likely that there is some 

inconsistency in their sentencing practices. W hile this chapter focused on the view s o f D istrict 

C ourt judge on sentencing and punishm ent, the next chapter exam ines the findings in relation to 

their sentencing decisions in each o f the four vignettes they w ere asked to sentence.

157



C luipter Six

CHAPTER SIX: SENTENCING PRACTICE IN THE DISTRICT COURT 

Introduction

C hapter 5 presented the findings from the sem i-structurcd interviews with D istrict C ourt judges. It 

was concerned w ith D istrict C ourt ju d g es’ views on crim e, sentencing, punishm ent and the role o f 

the courts. T his chapter is concerned w ith the sentencing decisions o f D istrict C ourt judges. It 

presents the findings from  the four sentencing vignettes that D istrict C ourt judges w ere asked to 

sentence. The findings arc presented and analysed in tw o parts. The first part describes and 

analyses the sentencing decisions o f D istrict C ourt judges in each o f  the four vignettes. In relation 

to  cach vignette, a general overview  o f the sentencing outcom es is provided. T h is is follow ed by a 

detailed description o f sentencing outcom es in each case and then by an analysis o f the reasons 

judges gave fo r their sentencing decisions. The second part o f this chapter describes and analyses 

the sentencing decisions o f  D istrict Court judges across ail four sentencing vignettes. It describes 

the degree o f consistency in D istrict C ourt judges’ sentencing decisions and exam ines the reasons 

for any observed inconsistency. The second part o f this chapter also exam ines the degree of 

punitiveness in D istrict C ourt sentencing outcom es.

PART 1; FINDINGS FROM THE FOUR SENTENCING VIGNETTES

Assault

Sentencing Jurisdiction

The D istrict C ourt has the jurisdiction to hear tw o types o f a.ssault: com m on assault and assault 

causing harm . C om m on assault is a sum m ary offence, w hich m eans that it can only be heard  in the 

D istrict C ourt and it is the less serious o f  the tw o types o f assault. Section 2 (4) o f the N on-Fatal 

O ffences A gainst the Person A ct, 1997 (N FOA PA) provides that a person guilty o f com m on 

assault in the D istrict C ourt shall be liable to  a fine not exceeding £1,500 (€1,905), or to 

im prisonm ent for a term not exceeding 6-m onths, o r to both. A ssault causing harm is the m ore 

serious assault and if heard in the D istrict court, section 3 (2) o f the N FOA PA, 1997, provides that 

the m axim um  penalty on a sum m ary conviction is im prisonm ent for a term not exceeding 12- 

m onths o r a fine not exceeding £1,500 (€1,905), or to both.

W hen judges enquired w hether the assault case was a section 2 or a section 3, they w ere told that it 

was a section 2. This m eans that their sentencing jurisdiction was lim ited to a m axim um  penalty of 

6-m onths in prison, or a fine not exceeding £1,500 (€1,905), or both. H ow ever, D istrict C ourt 

judges m ay im pose a w ide range o f penalties from a dism issal under section 1.1 o f  the Probation of
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O ffenders A ct (PO A ) to a com m unity service order (CSO) provided that they do not exceed the 

m axim um  penalty outlined above.

The Assaidt Vignette

T he defendant is a 22-year-old male w ho pleads guilty to  assault. The assault occurred at 2 am in 

the m orning, outside a nightclub, when the defendant was heavily intoxicated. T he defendant 

attacked the victim , claim ing that he had stolen his drink earlier in the night. T he victim , a 19-year- 

old m ale, w as kickcd and bitten on the shoulder, after which he was left badly bruised. The 

defendant is an unem ployed father o f tw o and has no previous convictions. His solicitor claim s that 

the offence was to tally  out o f character for the defendant, w ho usually behaves in a respectable and 

law -abiding manner. The defendant appears genuinely rem orseful.

O ven’iew o f  Sentencing Outcomes in the Assault Case

There w as considerable variation in the types o f penalties individual D istrict Court judges w ould 

im pose in the assault case (see Table 6-1 A ppendix B). In total there w ere thirteen different 

sentencing outcom es, although in .some instances the differences were slight. Judges indicated that 

they w ould consider using seven different types o f  penalty in the assault case, including: a 

probation order; a com pensation order; the poor box or contribution to charity; a fine; a C SO ; a 

suspended sentence; and a prison sentence. H ow ever, even w here judges w ould impo.se the same 

penalty, there was considerable inconsistency in the quantum  o f punishm ent individual judges 

w ould im pose. In term s o f overall severity, sentencing outcom es ranged from  a probation order to a 

4-m onth  prison sentence.

N otw ithstanding this variation, a num ber o f patterns em erged. The m ajority o f  judges outlined the 

penalty  that they w ould  im pose by indicating both best and w orst-case scenarios. M ost judges fell 

into one o f  three general groups based upon the severity o f  the penalty that they w ould im pose. Just 

less than one th ird  o f judges w ould im pose one or m ore financial penalties; one third o f judges 

w ould im pose one o r m ore financial penalties in the best-case scenario but w ould im pose either a 

CSO , suspended sentence or a prison sentence in the w orst-case scenario; and one third would 

im pose either a C SO  or a suspended sentence in the best-case scenario but w ould im pose a prison 

sentence in the w orst-case scenario.

O ne ju d g e  fell outside this categorisation: in the best-case scenario he w ould im pose a probation 

order conditional upon the offender attending an em ploym ent training course w hereas in the worst- 

case scenario  he w ould  be a com m unity service order o f 160 hours in lieu of 2-m onths prison.
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Description o f  Sentencing Outcomes in the Assault Case

The preceding section provided a general overview  of sentencing outcom es in relation the assault 

case. A s m entioned above, m ost judges fell into one o f three different groups depending on the 

severity o f the penalties that they w ould im pose. T his section describes the individual sentencing 

approaches o f each judge within the three different groups. The sentencing approach of the judge 

that did not fall w ithin any of these groups w ill be described separately.

Financial Penalties [#2#M 9#]]]

Just under one third o f judges indicated that they w ould im pose a financial penalty o r a 

com bination o f financial penalties in the assault case. Financial penalties included com pensation 

orders, ex-gratia com pensation, a contribution to charity, a paym ent to the court poor box and a 

fine. A contribution to  charity is a direct paym ent by the offender to a charity chosen by the court, 

w hereas a paym ent to  the poor box is usually  made through the court itself. An ex-gratia paym ent 

o f com pensation is a voluntary paym ent o f com pensation to the victim  and is distinct from  a 

com pensation order. Tw o judges |# 3 # 1 1] would im pose a fine and tw o |# 2 # 9 | w ould com bine a 

com pensation order with cither a contribution to charity or a paym ent to the court poor box (see 

T able 6-1 Appendix B).

In relation to fines, one judge [#111 indicated that he w ould im pose a fine o f €600-700, or, in the 

alternative, invite the offender to make an ex-gratia paym ent o f com pensation o f  €1500 to the 

victim  and then im pose a nominal fine. The key factors m entioned by this judge were that the 

offender had no previous convictions, he had pleaded guilty and that the victim  had a recourse 

apart from  the crim inal proceedings in w hich he could litigate against the defendant for damages. 

In contrast, a second judge [#3] envisaged using the fine in a worst-ca.se scenario. He w ould require 

the offender to make a paym ent o f €100 to  the court poor box and to attend a drug and alcohol 

aw areness course as well as a parenting course. If the offender com plied with these requirem ents 

the judge indicated that he would dism iss the charge under section 1.1 of the Probation Act. 

H ow ever, if the offender did not com ply, a fine of €300 to  €400 w ould be im posed. This judge did 

not mention the seriousness o f the case as a key factor but indicated that he w ould require 

additional inform ation regarding the v ictim ’s injuries. H e prioritised the rehabilitation o f the 

o ffender and m entioned that he w ould not send an offender to prison on a first offence. He also 

expressed the view  that com pensation was not appropriate in this case because the offender was 

unem ployed.

The other tw o judges [#2#9] in this category both indicated that they w ould im pose a com bination 

o f a com pensation order and a contribution to charity o r a paym ent to the court poor box. One
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judge [#2] indicated that he w ould com bine a com pensation order o f  €500 and paym ent to the court 

poor box o f €500  w ith the 12-month probation order. The key factors for this judge w ere that the 

offender had pleaded guilty, had no previous conviction and that the offence w as out o f  character. 

T his judge did not mention the seriousness o f the case as a key factor but indicated that he w ould 

request additional inform ation on the v ictim ’s injuries. His preferred sentencing objectives w ere 

com pensation and reparation. In contrast, the second judge [#9] indicated that he w ould im pose a 

com pensation order o f €1200 and a contribution to charity (am ount unspecified) if the v ic tim ’s 

injuries were not serious and if  the offender attended an alcohol aw areness course. This judge 

expressed  concern about the m anner in w hich the v ictim ’s injuries w ere inflicted and stressed the 

need for the court to  denounce and show its disapproval o f  this type o f behaviour. H owever, this 

ju d g e  also em phasised the fact that the offender had no previous convictions and expressed the 

view that prison should be avoided where possible for first tim e offenders.

Financial Penalties or a Community Service Order, a Suspended Sentence or a Prison Sentence 

I#5# I0 # I2 # I3 # I4 I

In the next group, one third o f judges would im pose either a financial penalty o r a com bination o f 

financial penalties in the best-case scenario but w ould resort to e ither a com m unity service order, a 

suspended sentence or an im m ediate prison sentence in a w orst-case .scenario.

Four [#5#10#12#13] o f the five judges in this category indicated that they w ould im pose a fine in 

the best-ca.se scenario and three |# 1 0 # I2 # I3 ]  w ould com bine this with a com pensation order (see 

T able 6-1 A ppendix B). O f those w ho w ould im pose a fine in the best-case scenario, tw o [#10#I2] 

w ould im pose a suspended sentence in the w orst-case scenario, one |#5] w ould im pose a 

com m unity service order and one |#13] w ould im pose cither a com m unity service o r a prison 

.sentence. O ne judge [#10] indicated that he w ould also consider im posing an exclusion order in 

addition to the other penalties he indicated. The fifth judge |#14] in this group indicated that he 

w ould im pose a paym ent to the court poor box in the best-case scenario and a prison sentence in 

the w orst-case case scenario.

Fines or Community Service Order or Prison Sentence

T w o judges [#5#13] indicated that they w ould im pose either a fine or a com m unity service order, 

although one also considered a prison sentence. O ne judge |#5] indicated that he w ould im pose a 

fine o f  €200 in the best-case scenario but that in the worst-ca.se scenario, he w ould im pose a 

com m unity service order o f betw een 60 to  80 hours. The second judge indicated that he would 

im pose a fine o f €300  and possibly also a com pensation order o f €300 in the best-case scenario.
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H owever, in the w orst-case scenario, this judge indicated that he w ould im pose either a com m unity 

service order or a prison sentence.

N either judge [#5#13] described the offence as serious. H ow ever, both expres.sed the view  that the 

seriousness of the case depended upon the seriousness o f the v ictim ’s injuries and both expressed 

concern about the m anner o f  infliction o f  the injuries. Both judges (#5#13) em phasised the 

follow ing m itigating factors: the lack o f previous convictions; the guilty plea; and that the offence 

was out o f  character. O ne judge [# I3 | also em phasised the fact that the offender expressed rem orse. 

The key factor for both judges that w ould tip the balance in favour of the w orst-case scenario 

penalty was the seriousness o f  the offence. H ow ever, both judges indicated that the presence o f  a 

num ber o f m itigating factors w ould influence them  to im pose the best-case scenario penalties.

In relation to  sentencing objective, one judge [# I3 | indicated that he w ould prioriti.se restorative 

justice and reparation, w hereas the o ther judge |# 5 | indicated that he w ould not impo.se a prison 

sentence on a first tim e offender. Both judges m entioned the offender’s unem ployed status: one 

1#5] considered im posing a com m unity .service order instead o f a fine so that the offender w ould 

not be under pressure to pay the fine, w hereas the o ther [#13 | indicated that if  im posing a financial 

penalty he w ould give the offender longer to  pay. Both judges w ould request a probation report to 

enquire into the offender’s suitability to carry out a com m unity service order.

Fines or Suspended Sentence

In relation to  the tw o judges [#10#I2] that w ould im pose either a fine or a suspended sentence, one 

judge [#10] indicated that he w ould im pose a fine o f €200  to €250 and a com pensation order of 

€500 in the best-case scenario, but in w orst-case scenario he w ould im pose a 2-m onth suspended 

sentence. The second judge l#12] indicated that he w ould im pose a fine of €200-€250 and, in the 

w orst-case scenario a 3 to 6-m onth suspended sentence. W hile only one judge 1#10) specifically 

mentioned that in this view the offence was serious, the other judge [# I2 ] expressed the view  that if 

the injuries transpired to  be more serious, the offence w ould constitute an assault under section 3 

rather than the less serious assault under section 2. Both judges expressed concern about the level 

o f and m anner o f infliction o f injuries. The key factor for both judges, that w ould tip  the balance in 

favour of the suspended sentence, was the seriousness o f the offence and this was related to the 

seriousness o f the injuries suffered by the victim .

In relation to m itigating factors, neither judge m entioned the fact that the offender had pleaded 

guilty and both were sceptical about w hether or not the offender was genuinely remor.seful. O nly 

one [# I2 ] m entioned the lack o f previous convictions and this judge was also .sceptical about 

w hether or not the offender had been provoked. In relation to the o ffender’s personal
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circum stances, one judge [#10] indicated that bccausc o f o ffender’s unem ployed status the fine 

w ould be sm all, w hereas the other judge [#12] was critical o f a father o f tw o being out so late and 

engaging in violent behaviour. Both judges w ould request a probation report.

Payment to Poor Box or Prison Sentence

Finally , the fifth judge [#14] w ithin this group indicated that if the o ffender w ere genuinely 

rem orseful and if  he w ere w illing to  engage in a treatm ent program m e for alcohol addiction, he 

w ould require him to m ake a paym ent o f  €300 to €400 to  the Poor Box, to enter a bond to keep the 

peace for 3-years and w ould apply section 1.1 o f the Probation Act. In the w orst-case scenario, if 

the offender were not w illing to com ply w ith these requirem ents and had a ‘detennined  

personality ’, then he w ould impo.se a prison sentence (length unspecified).

A Community Service Order, a Suspended Sentence, o ra  Prison Sentence l#W 4#6#7#8]

Lastly, one third o f  judges indicated that they w ould im pose either a prison sentence, a suspended 

prison sentence or a com m unity service order. All five judges indicated that they w ould im pose a 

prison sentence and w ould then consider w hether to activate it, suspend it or give a com m unity 

service order as an alternative to it.

Prison Sentence or Community Serx’ice Order

T hree [#6#7#8) judges w ould im pose either a prison sentence or a com m unity service order. Tw o 

judges [#7#8] indicated that they w ould im pose a 4-m onth prison .sentence or in the alternative a 

com m unity service order o f 120 hours or 200 hours, respectively. The third judge [#6#j indicated 

that he w ould im pose a 14-day prison .sentence, although he did not rule out im posing a com m unity 

service order.

A ll three judges regarded the offence as serious and tw o [#6#7] regarded the fact that the assault 

involved biting and kicking as particularly  serious aggravating factors. A ll three judges m entioned 

a num ber o f  m itigating factors but all w ere sceptical about one or m ore o f these factors. All three 

judges [#6#7#8] noted the lack o f  previous convictions, although one judge [#8] w as sceptical 

about this and suggested that the offender may not have told his solicitor the truth. T w o judges 

[#6#7 | noted that the offence w as out o f character but again one judge [#6] was sceptical about 

w hether this was the case o r not. Tw o judges [#6#8] noted that the offence may have been 

provoked but both w anted additional inform ation on this aspect o f the case before they w ould 

accept that it was true. Tw o judges [#6#7#] noted that the offender was described as being
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genuinely rem orseful but one judge f#6] was sceptical about w hether o r not the offender was truly 

rem orseful.

H owever, only tw o o f these three judges [#7#8] indicated that because o f the m itigating factors 

they w ould be m ore likely to give the offender a com m unity service order rather than a prison 

sentence. T he th ird  judge [#6], also noted the presence o f strong m igrating factors but was sceptical 

o f a num ber o f  these factors and expressed the view  that a com m unity service order w ould not 

necessarily  reflect the gravity o f the offence. He indicated that he w ould favour im posing an 

im m ediate prison sentence of 14 days. This judge [#6] interpreted the assault as a very serious, 

unprovoked attack and in his view the m itigating factors w ould m erely reduce the length o f the 

prison sentence rather than the severity o f the penalty. This judge [#6] also prioritised deterrence as 

his sentencing objective.

Tw o o f  the three judges m entioned the offender’s unem ployed status: one [#7] expressed the view 

that com pensation was not suitable for unem ployed offenders and the other [#6 | w as particularly  

critical of, and curious about why, the offender was unem ployed in a full econom y.

Prison Sentence or Suspended Sentence or Community Service Order

Tw o judges (#1#4J indicated that they w ould impo.se a pri.son sentence but that they w ould m ost 

likely suspend the sentence o r give a com m unity service order in the alternative (see T able 6-1 

A ppendix B). O ne [#1] w ould im pose a pri.son sentence o f 2-m onths but w ould suspend it or 

im pose a com m unity service order o f 75 hours. The o ther [#4] w ould im pose a prison sentence o f 4 

to 5-m onths but w ould then consider suspending it with a peace bond fo r 2-years and/or im posing a 

com m unity service order o f 170 hours. Both judges [#1#4 | regarded the offence as a serious and 

both prioritised retribution as the main sentencing objective although one [#1] also m entioned 

deterrence.

N either judge made any reference to the m itigating factors in this case. H ow ever, one | # l ]  

indicated that if the offender had an addiction, rehabilitation w ould be prioritised over retribution, 

unless the offender was not w illing to address his addiction. The other judge [#4 | was critical o f the 

offender: in particular he expressed concern about the fact that the offender w as unem ployed, w ith 

tw o children and yet out drinking and behaving irresponsibly.

O nly tw o [#4#6 | of the five judges in this category w ould seek a probation report and both judges 

indicated that their main enquiry w ould be w hether the offender is suitable to  engage in a 

com m unity service order. A third judge [#1] explained that for practical reasons he w ould not 

request a probation order for this case.
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Probation Order or Community Service Order [#I5I

A s m entioned earlier, the sentencing approach adopted by one judge [#I5] did not fall w ithin the 

three groups described above. T his judge indicated that in the best-case scenario he w ould im pose a 

probation order conditional upon the offender attending an em ploym ent-training course. In the 

w orst-ease scenario, he w ould im pose a com m unity service order o f 160 hours in lieu of 2-m onths 

prison. T his judge did not m ention the seriousness o f the case but indicated that he w ould require 

further inform ation on w hether the offence w as section 2 or section 3 and on the victim  im pact. He 

m entioned tw o m itigating factors, the lack o f previous convictions, the presence o f genuine 

rem orse, and that he w ould request a probation report.

Analysis o f  Reasons Judges gave fo r  their Sentencing Decisions in the Assault Case

T he descrip tive analysis o f sentencing outcom es in the assault case showed that the m ost sentences 

im posed could  be grouped into three general groups according to the type o f penalty indicated. The 

three groups o f  penalties appear to  represent three different levels o f severity: group one consists o f 

purely financial penalties and represents the least severe approach; group tw o consists o f either 

financial penalties o r others including a com m unity service order, suspended or im m ediate prison 

sentences and represented the second m ost severe approach; while the third group w here judges 

w ould firstly im pose a prison sentence and then consider w hether to suspend it or rcplace it w ith a 

com m unity service o rder represents the m ost punitive approach. However, because judges in group 

tw o w ould consider im posing financial penalties in the best-case scenario and only one o f  them 

indicated an im m ediate prison sentence in the w orst-case scenario there is in fact greater sim ilarity 

betw een groups one and tw o in term s o f both types o f  penalties and levels o f  severity.

W hen the reasons judges gave for their sentencing decisions w ere exam ined, the sim ilarity o f 

approach betw een groups one and tw o was confirm ed, and pronounced differences in approach 

betw een these groups and group three em erged. Judges in groups one and tw o tended not to 

em phasise the seriousness o f the case, although they were equally concerned about the im pact on 

the victim  and the level and m anner o f  infliction o f the injuries. Both groups m entioned reasonably 

sim ilar m itigating factors and although som e judges in group tw o expressed som e scepticism  

tow ards certain  m itigating factors in general these judges view ed the m itigating factors as 

influencing their decision to im pose the best-case scenarios. Furtherm ore, the m ajority o f judges in 

group one and two indicated  that they w ould request a probation order and m ost view ed the 

o ffender’s unem ployed status as m itigating the size o f  the financial penalty o r as lengthening the 

tim e given to pay it.
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In contrast, judges in group three placed great em phasis on the seriousness o f the case. Like the 

other groups, judges in group three thought that the seriousness o f the assault was related to the key 

aggravating factors which included im pact on the victim , the level o f injuries and the m anner in 

w hich the injuries were inflicted. D espite this sim ilarity group-three judges view ed the assault 

much m ore seriously than judges w ho im posed less severe penalties. A lthough these judges 

m entioned quite a num ber o f different m itigating factors only one judge m entioned the o ffender’s 

guilty plea and as a group they expressed considerable scepticism  tow ards m ost o f the m itigating 

factors they m entioned. In relation to sentencing objectives, judges in group three w ere the only 

judges that m entioned retribution and deterrence w hereas judges in the other tw o groups m entioned 

rehabilitation, reparation, restoration and the desire to  avoid prison for first offenders. G roup three 

judges were less likely to  request a probation report than judges in other groups. They were also 

more likely to criticise the o ffender’s unem ployed status or to view  it as excluding him from  a 

financial penalty rather than to  view  it as a m itigating circum stances. Lastly, one judge in group 

three was very critical about the im pact o f the offender’s behaviour on his children.

From this analysis it can be concluded that judges w ho im posed the most severe penalties tended to 

place m ore em phasis on the seriousness of the case and to view  the offence m ore .seriously than 

judges that im posed less severe penalties. They al.so tended to  express scepticism  tow ards the 

m itigating factors but not tow ards the aggravating factors, whereas judges that im posed less severe 

penalties placed em phasis on both types o f factors. Judges that im posed more severe penalties were 

less likely to request a probation report than other judges and more likely to  prioritise retribution 

and deterrence as their sentencing objectives. La,stly, judges that im posed severe penalties w ere less 

likely than other judges to view the offender’s personal circum stances, especially his 

unem ploym ent, as m itigating the severity o f the penalty.

Theft

Sentencing Jurisd ic tion

TTieft is a statutory offence provided for by section 4 o f the C rim inal Justice (T heft and Fraud 

O ffences) A ct 2001. H owever, theft is an indictable offence that is triable sum m arily. In relation to 

indictable offences tried sum m arily under the 2001 Act, section 53 (2) provides that on conviction 

in the D istrict C ourt the accused is liable to a fine not exceeding £1500 (£1,905), or impri.sonment 

for a term not exceeding 12-months, o r both. T herefore the m axim um  prison term  the D istrict 

C ourt can im pose in a theft offence is 12-months. However, the.se are sim ply m axim um s: the 

D istrict C ourt has the jurisd iction  to  im pose a w ide variety of other penalties, ranging from  a 

dism issal under the section I (1) o f the Probation A ct to a com m unity service order under the 

C rim inal Justice (C om m unity Service) A ct 1983.
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The Theft Vignette

T he defendant is a 22-year-old fem ale, w ho pleads guilty to theft o f  a handbag. T he theft occurred 

at approxim ately 10pm in a public house, and was only discovered an hour later by the victim . The 

value of the property stolen was €2000, w hich has not been recovered. The defendant is 

unem ployed, a regular heroin user and the sole provider for her three children. She has tw o 

previous convictions for theft and one for possession o f drugs. Since the offence, the defendant has 

been accepted on to  a m ethadone treatm ent program m e and has been looking for work.

O verview  o f  Sentencing O utcom es in the Theft Case

There was considerable variation in the types o f  sentencing outcom es judges w ould im pose in this 

case (see Table 6-2 A ppendix B). In total, there w ere eleven different sentencing outcom es. Judges 

indicated that they would consider im posing six different types of penalties including: a probation 

order; a com pensation order; a fine; a com m unity service order; a suspended sentence; and an 

im m ediate prison scntcncc. In term s o f  .severity, sentencing outcom es ranged from a probation 

order to  an im m ediate prison sentence. H ow ever, even w here judges w ould impo.se the sam e 

penalty, there was considerable inconsistency in the quantum  of punishm ent individual judges 

w ould im pose. In term s o f overall severity, sentencing outcom es ranged from  a probation order to a 

6-m onth prison sentence.

N otw ithstanding this variation, two general sentencing approaches em erged; the drug-court 

approach and the non-drug-court approach. Four fifths o f  judges took a drug-court approach and 

one fifth took a non-drug-court approach.

In brief, the drug-court approach consisted o f allow ing the offender the opportunity  to engage in 

drug rehabilitation and deferring the penalty during her treatm ent. The vast m ajority  o f judges that 

adopted a drug-court approach in the theft case indicated both best and w orst-case scenarios. The 

best-case scenario w ould apply if  the o ffender w ere successfully rehabilitated. H ow ever, there w as 

considerable variation between judges regarding the types o f  penalties they w ould im pose in the 

best-case scenario. The w orst-case scenario w ould apply if  the offender w ere unw illing or unable to 

engage in drug treatm ent. A m ajority o f judges w ould im pose a prison sentence in the w orst-case 

scenario.

O ne fifth o f judges that took a non-drug-court approach indicated that they w ould im pose e ither a 

prison sentence or a suspended sentence.
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O verall, if the best case scenario transpired only one judge w ould im pose an im m ediate prison 

sentence, seven judges w ould im pose a suspended sentence, three a com m unity service order, one a 

fine, tw o a probation order and finally one judge w ould im pose no penalty. H ow ever, if  the w orst- 

case scenario transpired, four fifths o f  judges w ould im pose an im m ediate prison sentence, tw o 

judges w ould im pose a suspended sentence and one judge would im pose a fine.

Description o f  Sentencing Outcomes: Theft

T he preceding section provided a general overview  of .sentencing outcom es in relation the theft 

case. As m entioned above, judges adopted one o f tw o different approaches: the drug-court 

approach and the non-drug-court approach. B eginning with the non-drug-court approach, this 

section describes the individual sentencing approaches o f each judge within the tw o different 

approaches.

The Non-Drug-Court Approach l# 6 # I3 # I5]

O ne fifth o f judges adopted a non-drug-court approach and indicated that they w ould im pose either 

a prison sentence or a suspended sentence in the theft case. O ne judge 1#6] w ould  apply an 

im m ediate prison sentence o f  30 days, w hereas the other two |# I3 # I5 ]  would im pose a suspended 

sentence. O nly one judge indicated the length of the suspended sentence he w ould im pose. 

A lthough the m axim um  prison sentence is 12-months this judge indicated that he w ould only 

impo.se 6-m onths suspended sentence because credit w ould be given for the guilty  plea.

W hereas all three judges w ould im pose som e form  o f custodial sentence there w as quite a 

difference in em phasis and reasoning betw een the tw o judges that w ould im pose a suspended 

sentence and the judge that w ould impo.se a prison sentence.

T he judge [#6] that w ould im pose an im m ediate prison sentence em phasised the aggravating 

factors. In particular, he stressed the serious nature o f the offence and the fact that there were 

previous convictions. In his view , the presence o f previous convictions showed that the offender 

had previously received chances from  the court but was not learning. The offender, therefore, 

needed to be deterred from com m itting this crim e again. He considered the offence too serious for 

a probation order and fines were not appropriate given the offender’s personal circum stances. 

Furtherm ore, a com m unity service order was not appropriate because o f the o ffender’s drug use 

and in his view  a suspended sentence w ould not deter her. For these reasons an im m ediate prison 

sentence was necessary. H owever, because the offender was the sole provider for three children 

and because her absence w ould have a negative im pact on them , this judge im posed a prison 

.sentence o f 30 days only. Finally, this judge did not indicate that he w ould need a probation report
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before im posing a prison sentence and did not refer at all to the m itigating factors, including: the 

fact that she pleaded guilty, had been accepted on to a m ethadone program m e and was looking for 

work.

T he tw o judges |# I3 # I5 ]  that w ould im pose a suspended prison sentence did not mention the 

seriousness o f the offence and stressed the m itigating factors in the ease. Both w ould request a 

probation report to  find out m ore about the offender’s drug dependency and both judges also 

em phasised  the need to  deter the offender from re-offending. In relation to the m itigating factors, 

one [#13] em phasised the fact that the offender had pleaded guilty, and the other judge [#I5] 

view ed the fact that she w as accepted onto a m ethadone treatm ent program m e and was looking for 

work as significant because it show ed that she was tackling her addiction.

In relation to the suitability o f other sanctions, one judge [#13] expressed the view  that 

com pensation w ould not be possible given the am ount and the circum stances and the o ther |# I5 ]  

m entioned that a CSO  w ould not be suitable because o f the offender’s drug dependency. C ontrary 

to the judge |# 6 | that would im pose an im m ediate prison sentence, both o f these judges |# I3 # I5 ]  

w ere o f the view that a suspended sentence would be suitable in the theft case in that it w ould act as 

a sufficient deterrent against the offender re-offending. Indeed one [#I5] specifically m entioned 

that a suspended sentence w ould act as a special deterrent because the offender has three children 

and the threat o f going to  prison usually frightens fem ale offenders who have children.

The Drug Court Approach {# \# 2 # 3 # 4 # 5 # 7 # M 9 # l0 # l 1#12#14]

Four fifths o f judges indicated that they w ould use a drug-court type approach in relation to the 

theft case. For the vast m ajority o f judges this approach consisted o f offering the offender an 

opportunity  to  get treatm ent for her drug addiction in order to avoid a prison sentence. In general, if 

the offender were successful and if  she com plied with all the requirem ents the court im posed then 

she w ould facc a non-custodial penalty, although one judge indicated that he w ould not im pose any 

penalty.

In general, if  she w ere unw illing or unable to  engage in drug treatm ent, the vast m ajority  o f judges 

w ould  im pose a prison sentence, although one indicated that he w ould im pose a fine.

A s m entioned earlier, there was considerable inconsistency in the types o f penalties judges w ould 

im pose in the best-ca.se scenario, w hereas alm ost all judges w ould im pose a prison sentence in the 

w orst-case .scenario.
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D rug-Court Approach: Suspended Sentence o r  Prison l#5#H #9#]2#I4]

O ne third o f judges w ould im pose a suspended sentence in the best-case scenario if the offender 

engaged successfully w ith treatm ent, although one indicated that he w ould also require  the offender 

to repay the €2000 stolen. There w as som e variation in the length o f the suspended sentences 

im posed and in the type of conditions the offender w ould be required to com ply w ith in relation to 

her rehabilitation. The length o f the suspended sentence ranged from low of 2-m onths to a high of 

8-m onths. Mo.st judges also indicated that they w ould im pose a probation bond or a peace bond and 

that they w ould require the offender to cooperate with the probation .service, to com ply with any 

treatm ent program m e they were on and to subm it to  frequent drug tests. O ne |#5] indicated that he 

w ould require her to receive in-house residential treatm ent and after care w hereas another [#8] 

w ould require that she rem ain .sober and drug free for 3-years.

Tw o |#9#12] o f the five judges stressed the seriousness o f  the offence. One judge [#9] explained 

that, in theft cases, he w ould usually not consider a prison sentence unless there w ere substantial 

previous convictions. He also expressed the view that an unem ployed heroin user will continue to 

re-offend until they address their heroin addiction. The other judge |# 1 2 | expressed the view that, 

on the face o f it, the offender deserved a prison .sentence not necessarily because of the am ount that 

was stolen but because o f the nuisance nature o f the offence and the im pact that these types o f 

offences have on victim s.

In relation to aggravating factors, tw o judges [#5#12] m entioned the fact that the offender had two 

previous convictions, three m entioned the value o f property stolen and not recovered [# 9 # I2 # I4 ] 

and one judge [# I2 ] m entioned the im pact on the victim . H owever, in relation to m itigating factors 

all five judges thought that it was significant that he offender w as attem pting to address her heroin 

problem  and all prioritised rehabilitation as their sentencing priority even though those that thought 

she deserved a prison sentence. All except one judge [#8 | w ould request a probation report, 

prim arily for further inform ation regarding the offenders’ drug dependency.

In relation to personal circum stances, three out o f five judges expressed concern for the w elfare o f 

the children. In particular, one judge [#9] indicated that he w ould be reluctant to send the offender 

to prison con.sidering she has children w hereas another judge [# I2 ] expressed the view  that the 

offender should not be allowed to hide behind her children. T his judge was also critical o f the 

offender in relation to her children, in particular that she was not setting a good exam ple for them 

and not caring for them  properly. He indicated that he might suggest to her in court that her 

children should be taken into care to see what her reaction w ould be.
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Drug-Court Approach: Community Service Order or Prison [#4#I0]

T w o judges w ould im pose a com m unity service order in the best-case scenario  if the offender were 

maicing progress w ith her drug treatm ent, although one indicated that he w ould consider im posing a 

com pensation order. In relation to the quantum , one judge [#4] would im pose a 4 to 6-m onth prison 

sentence but w ould replace this w ith a com m unity service order, although he did not specify the 

num ber o f hours. The second judge |#10] w ould im pose a 3-m onth prison sentence and replace this 

with 150 hours o f com m unity service. N either judge m entioned any specific conditions the 

offender w ould have to com ply w ith in order to avail o f the best-case scenario penalty o ther than 

full com pliance w ith her treatm ent and full cooperation w ith the probation services.

Both regarded the fact that the victim  had lost €2000 as an im portant factor and one [# I0 ] in 

particular view ed the offence as quite serious and deserving o f a prison sentence. Even though the 

offender had previous convictions and deserved a prison sentence the latter judge indicated that he 

w ould not im pose an im m ediate sentence because she w as m aking progress. He noted that the 

offender was the sole provider for three children but expressed the view that she could not be 

allowed to h ide behind them: if  the children were a serious factor for her then it’s in her hands. 

The other judge [# 4 |, how ever, indicated that he w ould not im pose a prison sentence prim arily 

because the offender has three children. This ju d g e’s sentencing priority was rehabilitation 

follow ed by com pensation but he indicated that the w elfare o f the children was equally im portant 

to com pensating the victim . He also suggested that he m ight request the Health Scrvice Executive 

to  prepare a report on the w elfare o f the children.

Lastly, both judges w ould request a probation report to  enquire about her drug dependency, 

progress on m ethadone program m e and about her suitability for com m unity service.

Drug-Court Approach: Fine or Prison [ffl I]

O ne ju d g e  indicated that if  the o ffender co-operated w ith the probation scrvice and was com plying 

w ith treatm ent then he w ould im pose a fine but that in the w orst-case scenario, if she w ere using 

heroin again and not co-operating he w ould im pose a I-m onth  prison sentence. The im portant 

factors to this judge were the fact that she had previous convictions and that she did not have the 

capacity to  repay the victim . He also  indicated that he w ould request a probation report to enquire 

into the offender’s drug dependency.
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D rug-Court Approach: Probation Order, No Penalty o r  Prison [#2#1#7]

O ne fifth o f judges indicated that in the best-case scenario they w ould either im pose a probation 

order, im pose no penalty other than that the offender to engage in drug treatm ent, or im pose a 

probation order and require the offender to  engage in treatm ent. H owever, all three judges w ould 

im pose a prison sentence in the w orst-case scenario if the offender were unw illing or unable to 

com ply with treatm ent.

W hilst one judge [#1] regarded the offence as serious and som ew hat predatory, the o ther two 

[#2#7] judges did not m ention the seriousness o f the case. In relation to aggravating factors two 

judges m entioned the value o f the m oney stolen: one [#7] did not regard the value as significant 

whereas the other judge [#11 noted the negative im pact losing a lum p sum like this w ould have on 

the victim .

In relation to m itigating factors, tw o [# l#7 ] o f the three judges were influenced by the fact that the 

offender had m ade efforts to tackle her drug addiction w hereas the third judge |# 2 | was more 

concerned with ensuring the offender did not re-offend. W hile all three judges w ould request a 

probation report only two em phasised the need to obtain inform ation on the offender’s drug 

dependency and on her attitude to addressing her addiction. If the probation report were favourable 

regarding these m atters, they would allow her to continue treatm ent instead of im posing an 

im m ediate prison sentence. The third judge [#2 | would not im pose an im m ediate prison sentence if 

the o ffender’s risk of re-offending w ere low.

Two o f the three judges [#1#7] prioriti.sed rehabilitation as their preferred sentencing aim  but both 

w ould im pose a prison sentence if  the offender w ere not interested in continuing w ith her 

treatm ent. W hile tw o judges [#2#1] expressed the view  that a com m unity service order w ould not 

be suitable in the theft case, due to the offender’s drug dependency, the third judge [#7] expressed 

the view that a prison sentence w ould not be appropriate because the offender was making progress 

w ith her treatm ent.

Tw o judges expressed particular view s regarding fem ale drug-addicted offenders. O ne judge 

explained that [#1] previously, when the revolving door was in operation, many fem ale drug users 

were not w illing to address their addiction as they knew  that if  they were sentenced to prison, that 

they w ould be released that evening and would not serve their tim e. A second judge [#7] explained 

that fem ale drug users have usually been physically and/or sexually abused and cannot usually  

avail o f residential treatm ent because they have dependent children. In his view  getting an offender 

o ff drugs was a better service to society in the long term than sending .someone to  prison for a
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particu lar offcnce. He indicated that he w ould give the o ffender a num ber o f chances to com ply 

w ith treatm ent.

Drug-Court Approach: Community Service Order or Fine l#3]

O nly one judge that w ould take the drug-court approach did not consider im posing a prison 

sentence in the w orst-case scenario. This judge indicated that he w ould follow  a drug-court type 

approach, but w ith the w orst-case scenario being a fine rather than a prison sentence.

T his judge did not mention the seriousness o f the case but noted the aggravating factors including 

the am ount o f m oney stolen, the fact that it was recovered and the presence o f previous 

convictions. N otw ithstanding these factors this judge specifically m entioned that he w ould try to 

avoid  a prison sentence. W hilst not specifically m entioned, it was quite clear that the main 

objective w as to rehabilitate the offender.

A probation report w ould be requested for the purposes o f confirm ing that the o ffender had been 

acceptcd  onto  the m ethadone program m e and to investigate w hether she was w orking w ith the 

program m e. If the probation report were favourable and the offender were to engage w ith her 

treatm ent program m e, this judge w ould require the offender to continue with the program m e and 

subm it the test results o f urine sam ples to court on a w eekly basis. As well as this, the offender 

w ould have to attend a drug aw areness course, a training, em ploym ent o r jo b  seeking course and a 

parenting  course. If the offender had successfully com plied w ith all o f these requirem ents then a 

com m unity service order o f 240 hours w ould be im posed. In the alternative, if  the offender had not 

been successfully  rehabilitated, this judge w ould im pose a fine o f €50.

Analysis o f  Reasons Judges Gave fo r  their Sentencing Decisions in the Theft Case

T he descriptive analysis o f  the sentencing outcom es in the theft case show ed that there w ere 

considerable inconsistencies in the types o f  penalties judges w ould im pose. N otw ithstanding this, 

tw o general sentencing approaches em erged: the non-drug-court approach and the drug-court 

approach.

O ne fifth o f  judges indicated that they w ould im pose either an im m ediate prison sentence or a 

suspended sentence. The judge that w ould im pose an im m ediate prison sentence prioritised 

deterrence, em phasised the aggravating factors and the seriousness of the offence, and thought that 

non-custodial penalties were unsuitable for this case. In particular, he did not think that a 

suspended sentence would not deter the offender. H owever, the two judges that w ould im pose a 

suspended sentence also prioritised deterrence but regarded the suspended sentence as being
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suitable to  achieve this aim in the assault case. These judges did not m ention the seriousness of the 

case and .stressed the m itigating factors. Both also wanted further inform ation on the o ffender’s 

drug addiction.

Four fifths o f judges w ould apply a drug-court approach w hereby if the offender were w illing to 

engage in treatm ent for her drug habit they w ould im pose a m ore lenient sentence. H ow ever, all 

except one w ould im pose a prison sentence if .she failed  to  be rehabilitated. There were a num ber of 

notable features o f this approach. Fir.stly, all judges in this category prioritised rehabilitation over 

punishm ent, even those judges that view ed the offence as serious and thought that the offender 

deserved a prison sentence. W hile rehabilitation was prioritised, they also indicated that their 

priorities w ould change to punishm ent if  the offender were not able or w illing to  be rehabilitated. 

Secondly, these judges tended to  focus on the offender rather than the offence and were particularly 

influenced by the fact that the offender had decided to address her addiction. M ost w anted more 

inform ation on this aspect o f the case, requested probation reports for this purpose and w ould rely 

heavily on the probation .service’s recom m endations. Thirdly, some judges were reluctant to 

im prison the offender in the theft case because she w as the sole provider for her children. 

N otw ithstanding these sim ilarities, there was significant variations regarding the types o f penalties 

that judges w ould im pose in a best-case scenario.

Lastly, one judge w ould not apply a pri.son sentence in w orst-case scenario. This judge indicated 

that he w ould impo.se a com m unity service order in the best-case scenario and a small fine in the 

w orst-case .scenario. The best-case scenario was m ore severe than the w orst-case .scenario, and the 

conditions that this judge w ould attach to the best-case scenario in relation to the offender’s 

rehabilitation w ere quite onerous.

H ow ever, one o f the m ost striking features o f the drug-court approach described above is the 

alm ost total reliance on im prisonm ent as the only alternative if the offender cannot be successfully 

rehabilitated. A t som e point through out the study, alm ost all judges expressed the view that prison 

should be used for persistent offenders w ho were unw illing to change. The approach taken tow ards 

the theft case seem s to  reflect these view s: the offender in the theft case had three previous 

convictions and judges indicated that if she were unable or unw illing to address her addiction she 

w ould face an im m ediate prison sentence.

Road Traffic

Sentencing Jurisdiction

The road traffic vignette that D istrict C ourt judges w ere asked to sentence involved three offences: 

driving w hilst in toxicated; driving with no insurance; and driving w ith no licence. The penalties for
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these offences arc provided for by section 49, section 38 and section 56 o f the R oad Traffic Act, 

1961, respectively. For each offence, the D istrict C ourt m ay im pose either a fine, o r a prison 

sentence that may not exceed 6-m onths, or both. A t the tim e o f the research, the m axim um  fines 

that could have been im posed for these offences ranged from €2500  to €3000, although since then 

they have increased. In relation to  im prisonm ent, although Irish judges have the pow er to im pose 

consccutive sentences, there is a general princip le that when the offences arise from the sam e 

incident concurrcnt prison sentences should be im posed.

W hile these penalties are  specifically  provided for by legislation. D istrict C ourt judges may also 

im pose a range o f  o ther penalties for all three offences. H ow ever, in relation to the drunk driving 

offence. D istrict C ourt judges m ay not im pose a probation order and m ust im pose a m andatory 

period o f d isqualification from driving. The relevant disqualification periods are outlined in Table 

6-3 below.

T he offender in the vignette had a breath alcohol level o f 127 m icrogram s and had a previous 

conviction for drunk driving. T herefore, he w ould be subject to  a m andatory disqualification from 

driving for at least 4 -years. H ow ever, D istrict Court judges also have the discretion to impo.se 

longer periods o f  di.squalification.

Table 6-3 Alcohol Levels
A lcohol Level (per 100ml o f  breath) B efore M arch 7"' 2007

I'* O ffence 2"“ O ffence

35-44 3-m onths 6-m onths

45-66 1-year 2-years

67 o r m ore 2-years 4-years

The R oad Traffic Vignette

The defendant is a 30-year-old  m ale w ho pleads guilty to  drunken driving and to not having 

insurance or a d riv ing licence on the same date. O n the date o f the offences in question, the 

defendant rear-ended another car. A breath sam ple taken later show ed that he had 127 m icrogram s 

o f  alcohol per lOOmls o f breath. T he G arda Inspector prosecuting the case to ld  the court that the 

defendant had a num ber o f  previous convictions and that he w as convicted o f  drunk driving two 

m onths ago for w hich he received a suspended sentence. A ccording to the defence solicitor, the 

defendant has a severe alcohol addiction coupled with psychiatric problem s, but is now attending 

A lcoholics A nonym ous’ (A A ) m eetings and looking for work.
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Overview o f  Sentencing Outcomes in the Road Trajfic Case

There was som e variation in the types o f penalties D istrict C ourt judges w ould im pose in Road 

Traffic case (see Table 6-3 A ppendix B). H owever, all four sentencing vignettes, D istrict C ourt 

judges exhibited the highest level o f agreem ent in term s o f  penalties that they w ould im pose in this 

case.

In total, there w ere five different types o f sentencing outcom e. Judges indicated that they w ould 

im pose five different types o f penalties in the road traffic case including: a probation order; a fine; 

a com m unity service order; a suspended prison sentence; and an im m ediate prison sentence. 

D isqualification from driving was also im posed but this is a m andatory sentence. H ow ever, even 

where judges w ould im pose the same penalty, there was considerable inconsistency in the quantum  

o f punishm ent individual judges w ould impo.se. In term s of overall severity, sentencing outcom es 

ranged from  a probation order to a 10-month prison sentence.

A particularly notable feature o f the sentencing outcom es in the road traffic offence wa.s that som e 

form  of prison sentence featured in all .sentencing outcom es except one. The one [#2 | judge that 

w ould not im pose a prison sentence indicated that he w ould double the m andatory disqualification 

period that applies for drunk driving but declined to im pose a penalty until he received additional 

inform ation.

Five judges, one third, w ould im pose an im m ediate pri.son sentence. The rem aining judges 

indicated both best and w orst-case scenarios: five w ould im pose a fine or a pri.son sentence; tw o 

judges w ould im pose a com m unity service order or a prison sentence; one judge w ould im pose a 

suspended sentence or a prison sentence; and lastly, one judge w ould im pose either a  probation 

report or a prison sentence.

Therefore, although judges exhibited a higher level o f agreem ent in the road traffic case than in any 

other case, there was still considerable disagreem ent regarding the types o f penalties judges w ould 

im pose in this case.

Description o f  Sentencing Outcomes: Road Traffic Case

The preceding section provided a general overview  o f sentencing outcom es in relation the road 

traffic case. As m entioned above, one third o f  judges indicated that they w ould im pose an 

im m ediate prison and the rem aining judges indicated both best and wor.st-case scenarios including: 

a suspended sentence or prison sentence; a com m unity service order or prison sentence; a fine or 

prison sentence; and a probation order or a prison sentence. B eginning w ith im m ediate prison 

sentences, this section describes the sentencing approaches o f judges that w ould im pose the various
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penalties outlined above. T he sentencing approach of the judge that declined to  indicate a penalty, 

o ther than double the m andatory driving disqualification, will also be described.

Immediate Prison Sentence [# I#6 #I lf fI2# 15 ]

O ne th ird  o f judges indicated that they w ould im pose an im m ediate prison sentence on the offender 

in the road traffic offence. T he length o f prison sentences ranged from 2 or 3-m onths to 6-m onths. 

Four judges w ould im pose the m andatory period o f disqualification from driving, w hich at that 

tim e was 4-years, and one judge [#15] indicated that he w ould im pose a 5-year disqualification, as 

well as, placing an endorsem ent on the offender’s licence. O nly one [#12] judge in this group 

indicated that he w ould im pose a prison sentence in relation to both the drunk driving and the no 

insurance offences. Three judges [# l# l  1#12] w ould also seek to activate the suspended sentence.

T hese judges had very sim ilar interpretations o f the facts o f the case and also expres.sed sim ilar 

view s about the reasons w hy an im m ediate prison sentence was appropriate. As a group, these 

judges focused very heavily  on the aggravating factors o f  the case and either did not mention the 

m itigating factors at all [#11#15] or w ere sceptical [#1#6#12] about them . In relation to  the 

m itigating factors, judges were sceptical about the fact that the offender was attending AA and 

looking for work. They w anted verification o f  these m atters and tended to  interpret this inform ation 

as a last m inute attem pt to gain the sym pathy o f the court rather than as a genuine attem pt on the 

part o f  the offender to tackle his addiction.

In relation to the aggravating  factors, only three judges [#1#6#11] expressly m entioned that the 

offence w as very serious. H ow ever, all five judges expressed the view that the alcohol level was 

extrem ely high and that re-offending so soon after having received a suspended sentence was an 

extrem ely serious aggravating  factor. O ne judge [# 1 1] interpreted the fact that the o ffender was re

offending so soon after the suspended sentence as a sign that the o ffender felt he was exem pt from 

sanction. A second judge [#1] interpreted it as a sign that the offender perceived the suspended 

sentence as a let o ff and a third judge [#12] expressed the view that for him  this factor would 

trigger an im m ediate prison sentence.

Four [#1#6#11#12] o f the five judges also expressed the view that the o ffender’s previous 

convictions show ed that he had had previous chances from the courts in the past but had not 

learned from them . T hree judges also h ighlighted other aggravating factors, including the fact that 

the offender w as driving w hilst disqualified [#1#15], w hilst drunk [#1#6], w hilst having no 

insurance [#1#6] and that he caused an accident [#1#6].
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Three judges expressly m entioned the sentencing objective they w ould prioritise: one [#1) w ould 

prioritise retribution and deterrence and tw o [#6#12] judges m entioned deterrence and public 

protection. Tw o judges w ould seek further inform ation through probation report [#1#61, one 

through a m cdical report [#6] and two through a psychiatric report [#6#15].

O ne judge [#6 | in this group explained w hy in his view  other sanctions were not appropriate. In his 

view, the offence was too serious for either a probation order o r a com m unity service order. In his 

view, fines w ere not a realistic option and a suspended sentence should never be given tw ice, 

especially w ithin a short period o f time.

Community Service O rder or Prison Sentence [#4#9]

Two judges w ould im pose either a prison sentence or a com m unity service order on the offender in 

the road traffic case. Both judges regarded the offence as serious, especially considering the grave 

consequences o f drunk driving and the num ber o f  deaths on the road in Ireland. The crucial 

aggravating factor for both judges was the fact that the offence might have occurred  after the 

offender received a suspended sentence; if this w ere the case both judges indicated that they w ould 

im pose an im m ediate prison .sentence. Both judges m entioned o ther aggravating factors: one [#9 | 

m entioned the high level o f alcohol recorded, previous convictions, the fact that the offender 

caused an accident and possibly injuries, w hereas the other (#4] m entioned the risk o f  re-offending.

H owever, the judge [#9] that highlighted the m ost aggravating factors was also the judge that was 

most w illing to  give the offender a chance to reform. He indicated that he w ould  prioritise 

rehabilitation over disapproval if the offence had occurred before the suspended sentence and the 

offender was w illing to tackle his addiction. He indicated that in the best-case scenario  he w ould 

impo.se a com m unity service order o f 200-240 hours in lieu o f a 3 or 4-m onth prison sentence and 

that the w orst-case scenario would be a 6-m onth prison sentence with 4-m onths suspended on 

condition that the offender did not attem pt to drive for 4-years. He expressed the view  that prison

does no good for .society and is best avoided if possible:

“In general, there is no benefit in somebody going to jail. It’s no benefit to society: it costs one hundred 

thousand a year to keep them in custody. There are very few people that it would be good for them to spend 

time in jail. It doesn’t affect the level of crime, not the sort of sentence we give” (#9).

In contrast, the o ther judge [#4] prioritised retribution and indicated that he w ould im pose a 5-

month prison sentence in relation to the drunk driving offence, a consecutive 5-m onth prison 

sentence in relation to the no insurance offence and that he w ould treat the no driving licence 

offence as having been taken into consideration. If the offence occurred after the suspended
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scntcnce, he w ould activate the prison sentences im m ediately but if  not he w ould consider the 

suitability  o f a com m unity service order.

Suspended Sentence o r Prison Sentence 1#I3]

O ne judge [#13] indicated that he w ould im pose either an im m ediate prison sentence or a 

suspended sentence depending on the tim ing o f  the offence. If it occurred before the suspended 

sentence he w ould im pose a longer suspended sentence but if  it occurred after the suspended 

.sentence, then he w ould im pose an im m ediate prison sentence o f 2 to 3-m onths. T his judge 

regarded the offence as serious and requested further inform ation on the num ber and nature o f the 

o ffender’s previous convictions and on the offender’s addiction and psychiatric problem s. He also 

indicated that if a m edical report w ere available on the day the case w ere heard and if the offender 

w ere on a treatm ent program m e, he w ould adjourn the ca.se and allow  him to get the treatm ent.

Fine o r Prison Sentence [#J#5#7#I0#I4I

O ne third o f judges indicated that they w ould impo.se either a fine or a prison sentence depending 

upon further inform ation. Tw o judges [# 7 # I0 | indicated that they w ould im pose a substantial or 

very high fine w ithout specifying the exact level. T w o other judges [#14#5 | w ould im pose 

relatively high fines o f 61000 and €2000, and one judge [#31 w ould im pose a relatively low fine o f 

€50  or €100, if the offender w ere w orking. In the w orst-case scenario, four judges [#3#5#7# I4 | 

indicated that they w ould im pose a 6-m onths prison sentence as well as the m andatory period of 

disqualification although one w ould reduce this to 4-m onths because o f the guilty plea. O ne judge 

[# I0 ] w ould im pose a 3-m onth pri.son sentence in the w orst-case scenario as well the m andatory 

d isqualification, an endorsem ent o f  the licence and a requirem ent to re-sit the driving test.

T w o judges [#3#I4] w ould im pose a fine if the offender w ere serious about addressing his alcohol 

addiction but if  not they w ould impo.se a prison sentence. Tw o [#5#I0] w ould im pose a prison 

sentence if  it transpired that the offender had a num ber o f previous convictions fo r drunk driving 

but if  not they w ould im pose a fine. O ne [#7] ju d g e  indicated that he w ould im pose a fine if  the 

offence had occurred before the offender had received a suspended sentence, o therw ise he w ould 

im pose a prison sentence.

In general, this group of judges did not em phasise the aggravating factors in the case as much as 

those that w ould im pose an im m ediate prison sentence. O nly one judge [#5] expressly m entioned 

that the offence w as very serious, tw o judges [#5#I0 ] m entioned that the nature and num ber of 

previous convictions as im portant factors, one [#7] m entioned that the tim ing o f  the offence was
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im portant and one [#5] m entioned that the offender’s alcohol addiction increased his culpability 

rather than reduced it. On the other hand, this group o f judges highlighted a num ber of m itigating 

factors. For tw o |#3#14] judges the fact that the o ffender was addressing his addiction was 

im portant and one [#14] also highlighted the fact that he w as trying to get work. One judge [# I4 ] 

m entioned that if  the offender had dependents he w ould reduce the sentence. H ow ever, only one 

judge [#7] referred to the guilty plea as a factor that w ould reduce the sentence.

In relation to sentencing objectives, three judges [#3#7#14) m entioned rehabilitation and tw o 

[#7#14] m entioned retribution. Tw o judges m entioned both rehabilitation and retribution. O ne 

judge [#7] explained that if the offence occurred before the offender received a suspended 

sentence, that he w ould prioritise rehabilitation over retribution. In his view  the offender’s 

addiction did not reduce his culpability  for the offcnce but it did highlight the need to rehabilitate 

rather than punish. H ow ever, punishm ent w ould be prioritised if  the offence occurred after the 

suspended sentence as this w ould increase its seriousness. The other [#14] judge was w illing to 

give the offender the opportunity  to address his addiction but w ould still impo.se a substantial fine 

for the purposes o f punishm ent.

Only one judge [#3 | in this group expre.ssly m entioned that he w ould seek a probation and 

psychiatric report. In relation to the suitability o f sanctions one judge expressed the view that drunk 

driving was too serious for a probation order and that he w ould never use a suspended sentence. 

A nother judge [# I4 ] expressed the view  that prison w ould probably not do any good in relation to 

this offender.

Probation O rder or Prison Sentence [#8]

If the offender w ere serious about addressing his addiction, one judge [#8] indicated that he w ould 

im pose a probation order. He prioritised rehabilitation and m entioned the offender’s attitude and 

age as the im portant factors in his decision. The o ffender’s attitude was im portant because if he 

were not serious about addressing his alcohol addiction a prison sentence o f 2-m onths w ould be 

im posed. The offender’s relatively young age indicated to this judge that there was hope fo r his 

reform  because he m ay not yet be set in his ways. A 6-year m andatory driving disqualification 

w ould be im posed regardless but if  the offender were rehabilitated, this judge w ould restore the 

o ffender’s licence after 3-years.
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Double M andatory Disqualification [#2]

O ne judge declined to indicate the type of penalty he w ould im pose, w ithout first having the benefit 

o f  additional inform ation from a probation and psychiatric report. H ow ever, this judge indicated 

that he w ould im pose a double the mandatory driving disqualification.

Analysis o f  Reasons Judges Gave fo r  their Sentencing Outcomes in the Road Traffic Case

Judicial sentencing outcom es exhibited a higher level o f agreem ent in the road traffic case than in 

any other case. W hile an im m ediate prison sentence featured as a possibility  in all sentencing 

outcom es in the road traffic case, there was considerable d isagreem ent regarding the types of 

penalties judges w ould im pose in the best-case scenario. O ne third o f judges w ould im pose an 

im m ediate prison sentence; one fifth w ould im pose a prison sentence but w ould consider 

suspending it o r replacing it w ith a com m unity service order; one third w ould im pose cither a fine 

or a prison sentence; and finally one judge considered im posing either a probation order o r a prison 

sentence.

In term s o f the reasons judges indicated for their sentencing outcom es there w ere pronounced 

sim ilarities and differences betw een certain groups o f judges. Judges that w ould im pose an 

im m ediate prison sentence, and those that w ould im pose a prison sentence but w ould consider 

e ither suspending or replacing it with a com m unity service order, tended to the view  the case very 

sim ilarly  and em phasise the sam e factors. All eight judges view ed the offences as serious and 

em phasised  the aggravating factors. Seven o f the eight judges either d im inished the im portance of 

o r failed to m ention the m itigating factors in the case. T hese judges view ed the fact that offence 

m ight have occurred after the offender had already received the suspended sentence as a 

particularly  aggravating factor. Furtherm ore, one h a lf o f these judges expressed the view  that the 

o ffender’s previous convictions show ed that he had previously received chances from  the courts 

and w as not learning. Lastly, m ost o f these judges tended to prioritise retribution, deterrence or 

public protection, although one judge m entioned disapproval and rehabilitation.

In contrast to the approach described above, judges that w ould im pose either a fine or probation 

order in the best-case scenario and an im m ediate prison sentence in the w orst-case scenario, tended 

to  view the case sim ilarly and em phasis sim ilar factors. T hese judges em phasised the m itigating 

factors rather than the aggravating factors in the case. T hree o f  the six judges w ould not im pose a 

prison sentence if the offender w ere w illing to address his alcohol addiction. The crucial 

determ inants for the other three were the num ber o f previous drunk driving convictions and the 

tim ing o f the offence. Four o f  the six judges w ould prioritise rehabilitation, w hereas only two 

m entioned retribution.
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O ne of the notable features o f how  judges approached this case was that very few  of them 

m entioned any m itigating factors. In contrast to the drug-court approach adopted by the m ajority o f 

judges in the theft case, the m ajority o f judges in the road traffic case w ere not influenced by the 

fact that the offender had an addiction, severe psychiatric problem s and w as attending AA. 

Sim ilarly, few judges noted the fact that he was looking for w ork and only one judge noted the 

guilty plea.

Burglary

Sentencing Jurisdiction

B urglary is a .statutory offence provided for by section 12 of the Crim inal Justice (T heft and Fraud) 

O ffences A ct, 2001. Like theft, burglary is also an indictable offence triable sum m arily  in the 

D istrict Court. In relation to indictable offences tried sum m arily, section 53 (2) o f the 2001 Act 

provides that on conviction in the D istrict Court the accused is liable to a fine not exceeding £1500 

(€1,905), or im prisonm ent for a term not exceeding 12-months, or both. Therefore, the maxim um  

prison term the D istrict C ourt can impo.se in relation to burglary is 12-months. H ow ever, these are 

simply m axim um s: the D istrict C ourt has the juri.sdiction to impo.se a wide range of other penalties 

ranging from  a dism issal under the section 1 (1) o f the Probation Act to a com m unity service order 

under the Crim inal Justice (C om m unity Service) Act 1983.

The Burglary Vignette

The defendant is a 24-year-old male who pleads guilty to  household burglary. The defendant 

entered the hou.se at daytim e, w hilst it was unoccupied and stole a television worth €500. The 

defendant has one previous conviction for non-dw elling house burglary for which he succes.sfully 

com pleted a com m unity penalty, and is a regular heroin user. The victim s, a professional couple in 

their 40s, w ere at work at the tim e o f the burglary. They felt annoyed about the intrusion into their 

house, and about the subsequent inconvenience o f claim ing under insurance fo r the loss o f the TV.

Sentencing Outcomes

Like the assault case, there was a substantial degree o f  variation in the types o f penalties D istrict 

C ourt judges w ould im pose in the burglary case (see T able 6-4 A ppendix B). In fact, judges were 

alm ost as divided about how  to approach the burglary case as they w ere in relation to the assault 

case. In total there w ere tw elve different sentencing outcom es although in som e instances the 

differences w ere slight. Judges indicated that they w ould con.sider using six different types o f 

penalty in the burglary case including: a probation order; a com pensation order; a fine; a
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com m unity service order; a suspended prison sentence; and an im m ediate prison sentence. 

H owever, even where judges w ould im pose the sam e penalty, there was considerable inconsistency 

in the quantum  o f  punishm ent individual judges w ould im pose. In term s o f overall severity, 

sentencing outcom es ranged from  a probation order to a 12-month prison sentence.

D espite this variation, a num ber o f general approaches w ere discernible. In relation to burglary, 

judges fell into one o f three groups depending on their sentencing approach: ju s t over one fifth 

w ould im pose an im m ediate prison sentence; exactly one fifth indicated that they w ould im pose 

one o r m ore o f a range o f penalties; and ju s t less than three fifths w ould adopt a drug-court 

approach.

Even though only four judges indicated that they w ould im pose an im m ediate prison sentence, over 

tw o thirds o f  judges indicated that a prison sentence could be a possibility in relation to the 

burglary case.

Description o f Individual Sentencing Outcomes: Burglary

T he preceding section provided a general overview  o f sentencing outcom es in the burglary case. As 

m entioned above, judges adopted one o f three different sentencing approaches: an im m ediate 

prison sentence; a range o f  penalties; and the drug-court approach. B eginning with those that 

im posed an im m ediate prison sentence, this section describes the individual sentencing approaches 

o f  each judge w ithin the three different approaches.

Immediate Prison Sentence [#6#M 1 W !2}

Four judges, ju s t over one fifth, w ould im pose an im m ediate prison sentence in the burglary case. 

T he m anner in w hich this group o f judges interpreted the burglary case was rem arkably sim ilar. All 

four judges expressed the view that burglary is a very serious offence. T hey described burglary as a 

violation o f a personal space that could ruin a person’s mental and physical sanctuary. T hree judges 

[#6#8#I2] specifically m entioned that a person’s hom e is their castle and that it should not be 

violated. Even though the burglary took place during the day, when the victim s w ere at work, and 

despite the fact that the im pact on the victim s was described in term s o f annoyance and 

inconvenience, all four judges tended to focus on the harm that could have been caused rather than 

on the actual degree o f harm that was actually caused. For exam ple, one judge [#11] explained that 

although the burglary occurred during the day w hen the house was unoccupied, it could have been 

occupied, and another explained that even though the victim s w ere a professional couple in their 

40s, the victim s could have been an elderly couple.
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O nly one [#6] judge expressly m entioned the sentencing objective he w ould be seek to  prioritise. 

He explained that although the offender’s culpability was lim ited because of his addiction, there 

w as a serious risk of him re-offending to feed his addiction and that for this reason he needed to  be 

deterred. In his view , fines and com m unity service w ould not be appropriate and the offence was 

too serious for other penalties. This judge im posed a 3-m onth prison sentence in the hope that the 

offender w ould get the m essage that if  he com m its burglaries he faces prison. W hile this judge 

recognised that the offender needed help to address his addiction, he expressed the view that the 

courts did not have a duty to help offenders, but that they did have a duty to  deter house breaking.

O ne judge [#8] indicated that he w ould seek a probation report and that he w ould only consider a 

penalty other than prison if there were very strong m itigating factors apparent from  the report. The 

judge [#8] indicated that he w ould im pose a 3 to 4-m onth prison sentence. A second judge [ # l l ]  

also indicated that he w ould request a probation report but not for the purposes o f exam ining 

m itigating factors. This judge [ # l l ]  indicated that he w ould im pose a 7 to 8-m onths prison 

sentence. He explained that there are too many benign orders given out by courts and that in his 

view, this offender w ould have to learn that he w ould not always get benign orders. TTiis judge also 

expressed the view  that although a prison sentence may not change the offender, it w ould be “ a 

mark in the sand” that w ould reflect the .seriousness o f the offence.

The fourth judge [# I2 | w ould im pose a 3-m onth prison sentence. This judge explained that the 

burglary, along with m ugging, w as one o f his pet hates and that therefore he w ould not hesitate to 

im pose an im m ediate prison sentence.

Range o f  Penalties [# 2 # 4 # ]0 j

O ne fifth o f judges [# 2 # 4 # I0 | w ould im pose one or m ore penalties ranging from  a com pensation 

order to an im m ediate prison sentence. One judge [#2] indicated that he w ould impo.se a 6500 

com pensation order com bined with a com m unity service order o f 240 hours in lieu of a 3-m onth 

pri.son sentence. He indicated that he w ould record the conviction because the offender already had 

a conviction, but that he w ould give the offender plenty of tim e to  pay.

A second judge [#4] indicated that he w ould im pose an 11-month prison sentence but that he w ould 

request a report to assess the offender’s suitability  for a com m unity service order. He w ould either 

.suspend the prison sentence or im pose a com m unity service order o f  between 120 to  180 hours. 

This judge em phasised the seriousness o f burglary. He expressed the view that the hom e is 

sacrosanct and that anyone who com m its a burglary can expect no leniency. A lthough there was no 

one present in the house when the burglary took place, this judge questioned w hat the offender 

w ould done if an elderly person had been present. In particular, he questioned w hether the offender 

w ould have run aw ay or w hether he w ould have challenged the elderly person. T his judge 
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prioritised retribution, how ever, the exact nature o f the penalty he w ould actually im pose would be 

influenced by the offender’s attitude to his drug addiction.

A third judge |# iO | indicated that he w ould either im pose a substantial fine, a 2-m onth suspended 

prison sentence or possibly an im m ediate prison sentence. L ike the second judge, this judge view ed 

burglary as one o f the w orst crim es because it has the potential to ruin a person’s physical and 

m ental sanctuary. He noted that the burglary occurred during the day and that the victim s w ere not 

upset, but stressed that the house could have been occupied and that if  it had been, it w ould have 

ruined the victim ’s sanctuary, especially if the victim  had been an elderly person. T his judge 

requested additional inform ation on the circum stances o f the offender, including his incom e and his 

drug habit, and noted that the offender pleaded guilty. If  an elderly  victim  had been present in the 

house or if  the offender’s previous penalty had been a suspended sentence, this judge indicated that 

he w ould im pose an im m ediate prison sentence.

Drug-Court Approach 1#W 3#5#7#I3#14#9#I5]

Just over one half o f judges indicated that they w ould take a drug-court type approach tow ards the 

burglary ca.se. The drug-court approach involved deferring the penalty to  be impo.sed until after the 

o ffender has finished treatm ent for his drug addiction. Provided the o ffender com plied with the 

treatm ent and cooperated with the probation service he w ould not receive an im m ediate prison 

sentence but w ould instead receive a less severe penalty. All except tw o judges in this group 

indicated that they w ould adopt this general approach: defer penalty until after treatm ent and if 

com pliant im pose a less severe penalty than an im m ediate prison sentence. Tw o judges in this 

group w ould not impo.se a prison sentence at all. Judges that w ould adopt a drug-court approach 

therefore fell into tw o categories: those w ho indicated that they w ould apply a pri.son sentence in 

the worst-ca.se scenario and those who did not outline a w orst-case scenario penalty.

O ne ju d g e  [# l]  expressly stated that quite often it is m ore difficult for an offender to address his 

addiction than to  go to prison and another [#3] expressed the view that it is easier to  .send an 

addicted offender a prison sentence rather than to w ork w ith him in addressing his addiction.

Drug-Court Approach: Best and Worst Case Scenarios [#l#3#5#7#l3#I4]

Six judges, ju s t over one third, indicated best and w orst-case scenarios and all except one [#14] 

w ould  apply an im m ediate prison sentence in the w orst-case scenario, if the o ffender w ere not 

interested in addressing his addiction or if  he did not com ply with treatm ent. Prison sentences 

ranged from 2 or 3-m onths [#7] to 12-months [#5]. The judge [#14 | that w ould not apply an
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im m ediate prison sentence in the w orst-case scenario indicated that he w ould im pose a 3-m onth 

suspended sentence instead.

W hile m ost judges in this group agreed that they w ould im pose a prison sentence in the w orst-case 

scenario, they did not agree on the types o f penalties they w ould im pose in the best-case scenario. 

The best-case scenario penalties ranged from  a probation order to a suspended sentence but also 

included a com pensation order o f €500, a fine (am ount not specified) and a num ber o f com m unity 

service orders ranging from  180 to 240 hours.

Four judges expressly m entioned the sentencing objective they w ould prioritise. T hree judges 

f# l#3#7] w ould prioritise rehabilitation but if the offender were unw illing to engage in o r did not 

com ply w ith treatm ent they w ould prioritise retribution instead. The fourth judge [# I3 | indicated 

that he would prioritise deterrence.

In relation to the seriousness o f the offence, tw o judges did not expressly com m ent, how ever four 

judges did. O ne judge [#3] expressed the view  that burglary is a serious offence w hereas another 

one |#7] expressed the view that the m ore vulnerable the victim  the m ore serious the burglary. A 

third judge |# l ]  expressed the view  that the burglary described in the vignette was an offence of 

interm ediate seriousness, w hereas a fourth judge [# I4 | stressed that burglary is alw ays a violation 

of the home.

In relation to aggravating factors, three judges [#3#7#I3] m entioned the fact that the offender had a 

previous conviction: one [#3] indicated that it was an im portant factor; another |# I3 ]  w anted to 

know  w hat the previous conviction was for; and the third [#71 stated that because the offender only 

had one previous conviction he would not start with a prison sentence. Three judges [# l#5#7 ] 

expressed concern about the risk of re-offending especially considering the offender’s need to  feed 

his drug habit. Lastly, one judge [#IJ asked about w hether or not the property had been recovered 

and another [#5] asked about the victim  impact.

TTiese judges also m ade som e reference to a num ber o f m itigating factors. For exam ple, one judge 

[#5] asked for additional inform ation regarding the offender’s personal circum stances, including 

w hether he was m arried and had dependents and his em ploym ent status. Two judges [# I# I3 ]  

m entioned as im portant the fact that the offender had pleaded guilty, although one [# l]  requested 

additional inform ation regarding the tim ing o f  the plea. However, o f all six judges, only one l#131 

expressly referred to the fact that the offender had successfully com pleted a com m unity penalty.

Lastly, all six judges asked about the offender’s drug habit and indicated that his attitude to 

addressing his addiction w ould be an im portant factor in their decisions about how to deal w ith the
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case. Sim ilarly, all six judges requested a probation report expressly for the purpose o f 

investigating the o ffender’s drug habit and attitude to addiction.

Drug-Court Approach: No Worst-Case Scenario l#9#15]

T w o judges |#9#15] adopted a drug-eourt approach that did not involve a prison sentence or any 

w orst-case scenario. One judge [#9] indicated that he would defer the penalty to  allow  the offender 

to  engage in treatm ent and w ould then im pose a com pensation order o f  €500 and com m unity 

service order o f 200 hours in lieu o f a 4-m onth prison sentence. T he o ther judge [#I5] indicated 

that he w ould im pose a probation order with strict conditions that the offender attend a drug 

treatm ent course, com ply w ith urine analyses, and enrol in an em ploym ent-training course. In other 

w ords, if  the offender com plied with the treatm ent no o ther penalty w ould apply. Both judges 

stressed that they w ould not im pose a prison sentence because the offender only had one previous 

conviction and both expressly stated that their sentencing priority w ould be to rehabilitate the 

offender.

O ne |#9] judge explained that w hile burglary was a serious offence, in this case its seriousness was 

counter-balanced by the fact that the victim s w ere not gravely affected. Indeed, this judge indicated 

that if  the o ffender w ere successfully rehabilitated, paid com pensation to the victim and com pleted 

the com m unity service, he might consider applying section 1,1 o f the Probation A ct, 1907 to  the 

case, w hich is a dism issal. The o ther judge [#15] regarded the inform ation on the victim s as 

irrelevant because in his view, young men seeking to feed their addictions are looking for houses 

w ith nobody in them ; they w ant a quick opportunity  to get m oney for the next fix and they d o n ’t 

w ant confrontation. A ccording to this judge the offender w as not a lo.st cause yet because he only 

had one previous conviction and had successfully com pleted a com m unity penalty in the past. 

T hese tw o factors m eant that there was som e hope that the offender could be rehabilitated. Both 

judges w ould request a probation report.

Analysis o f  Reasons Judges Gave fo r  Their Sentencing Decisions in the Burglary Case

T he descriptive analysis o f the sentencing outcom es in the burglary case show ed that the judges fell 

into one o f three groups depending on their sentencing approach. Just over one fifth w ould im pose 

an im m ediate prison sentence, exactly one fifth indicated that they w ould im pose one or m ore from  

a range o f penalties and ju s t less than three fifths w ould adopt a drug-court approach. T hese groups 

can be reduced further into tw o groups, com prising ju s t less than one half o f judges that did not 

take drug-court approach and ju s t over one half o f judges that did take a drug-court approach.
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In term s o f the reasons judges gave for their sentencing decisions, there w ere pronounced 

differences betw een these two groups o f judges. Judges that did not adopt a drug-court approach 

clearly view ed burglary as a very serious offence and the m ajority placed great em phasis on the 

potential harm  that could have been caused to the victim s rather than the actual harm that was 

caused. O nly one out o f .seven o f these judges m entioned som e o f the potential m itigating in the 

burglary case. Som e judges w ould prioritise deterrence or retribution w hile others expressed the 

relatively punitive view s w hich included that the offender needed to learn that the court w ould not 

alw ays im pose lenient penalties and that burglary was a ‘pet hate’.

In contrast to this, although the m ajority o f judges that adopted a drug-court approach considered 

burglary as serious offence and m entioned a num ber o f aggravating factors, they tended to place 

greater em phasis on the m itigating factors including the offender’s drug addiction, the fact that he 

had previously successfully com pleted a com m unity penalty and the fact that the victim s w ere not 

harm ed. A ll o f  these judges requested a probation report and the m ajority prioriti.sed rehabilitation 

although some w ould switch their priorities to punishm ent if  the offender w ere not w illing to 

engage in treatm ent.

From the analysis o f how judges approached the burglary case a num ber o f conclusions can be 

made. Firstly, judges w ere divided on how to approach this case: ju s t over one half would adopt a 

drug-court approach w hereas ju s t less than one half w ould not. Secondly, the m ajority o f those that 

did not take a drug-court approach w ould im pose an im m ediate pri.son sentence although a m inority 

were w illing to consider suspending the sentence or replacing it with com m unity service order. In 

contrast to this, judges w ho adopted the drug-court approach believed they w ere less punitive in 

their sentencing approach because they w ould give the offender an opportunity  to avoid an 

im m ediate prison sentence. H ow ever, if the offender were not w illing or not able to  address his 

addiction, the m ajority o f  judges in both groups w ould im pose an im m ediate prison sentence.

Thirdly, it can be concluded that judges w ho im posed a m ore severe sentence tended to  place m ore 

em phasis on the seriousness o f  the case and the potential harm  that could have been caused to the 

victim s than judges that w ould adopt a drug-court-like approach. They also tended not to m ention 

the m itigating factors but to place great em phasis on the aggravating factors w hereas judges that 

w ould adopt a drug-court-like approach m entioned both types o f factors but placed greater 

em phasis on the m itigating factors, in particular the fact that the offender had a d rug addiction and 

only had one previous conviction. Judges that adopted a drug-court approach w ere m ore likely to 

request a probation report and to prioritise rehabilitation than o ther judges.
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PART 2: INCONSISTENCY AND PUNITIVENESS IN DISTRICT COURT SENTENCING  

Inconsistency in District Court Sentencing Outcomes

O ne o f  the objectives of this study was to explore the degree o f consistency in D istrict Court 

sentencing practices. T he descriptive analysis o f  all four sentencing vignettes show ed that there 

was considerable inconsistency in the sentencing outcom es betw een D istrict C ourt judges when 

sentencing the sam e case.

H ow ever, the extent o f inconsistency in sentencing outcom es ranged from case to case. Sentencing 

outcom es exhibited the highest degree o f  inconsistency in the assault case and this w as also the 

case in w hich judges im posed the least severe penalties. In total there w ere thirteen different 

sentencing outcom es in the assault case and judges indicated that they w ould consider using seven 

different types o f penalties.

In contrast, sentencing outcom es w ere m ost consistent in relation to the road traffic case and this 

w as also the case in which judges im posed the m ost severe penalties. In the road traffic case, all 

judges indicated that they w ould im pose an im m ediate prison sentence in the w orst-case scenario. 

H ow ever, in the best-case scenario, there were five different types o f  sentencing outcom es and 

D istrict court judges indicated that they w ould use five different types o f penalties. Therefore, 

inconsistency in sentencing outcom es in the D istrict C ourt varied according to  the seriousness o f 

the offencc; sentencing outcom es in the most serious case w ere most consistent w hereas in the least 

serious case, they w ere least consistent.

Sentencing outcom es in the burglary and theft cases also show ed high levels o f inconsistency but 

this w as m ost evident in relation to  the best-case scenarios. There w ere tw elve d ifferent sentencing 

outcom es in the burglary case, w hereas in the theft case there was eleven. In both cases judges 

indicated that they would consider im posing six different types o f penalties including: a probation 

order; a com pensation order; a fine; a com m unity service order; a suspended sentence; and an 

im m ediate prison sentence.

H ow ever, despite this variation, in both the burglary and theft case there was a high level o f 

agreem ent am ongst judges regarding the general sentencing approach they w ould adopt. The 

m ajority  o f judges in the theft and burglary cases indicated that they w ould adopt a drug-court 

approach. Judges that adopted the drug-court approach indicated best and w orst-case scenarios 

depending on the o ffenders’ w illingness to enter treatm ent. W hilst a m ajority o f  judges in both 

cases agreed that offender should receive an im m ediate prison sentence in the w orst-case scenario,
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there w as considerable disagreem ent about the type o f penalty that should be im posed in the best- 

case scenario.

There w ere considerable differences betw een judges in term s of the severity o f  penalties that they 

w ould im pose in the sam e case. In all four cases, the severity o f penalties that judges w ould 

im pose in the best-case scenario ranged from  a probation order to an im m ediate prison sentence. In 

the w orst-case scenario, all judges w ould im pose a prison sentence in the road traffic case, sentence 

severity ranged from  a financial penalty to a prison sentence in the theft and assault cases, and from 

a probation order to  a prison sentence in the burglary case.

Inconsistency in .sentencing outcom es was most obvious in term s o f the differences betw een the 

types o f penalties chosen by individual judges. H ow ever, w here judges indicated that they w ould 

impo.se the sam e penalty in the same case, there was also considerable inconsistency in the 

quantum  o f punishm ent individual judges w ould im pose.

Explaining Inconsistency in D istrict C ourt Sentencing Outcom es

O ne o f the objectives of this re.search was to  explore the reasons for inconsistency in the sentencing 

practices o f D istrict C ourt judges. As discussed in C hapter 5, sem i-structured interview s with 

D istrict C ourt judges found that they adhered strongly to the ideology of individualised sentencing 

system s, that each case must be decided on the basis o f its own facts. Furtherm ore, m ost Di.strict 

court judges prioritised the uniqueness o f the individual case over the need for consistency in 

sentencing. D istrict C ourt judges also indicated that they tended to develop their own sentencing 

policies in an individualistic manner. As we have seen in this chapter, the sentencing outcom es of 

D istrict C ourt judges exhibited high levels o f inconsistency, although the degree o f inconsistency 

varied from  case to case. Im portantly, D istrict C ourt judges were asked to  pass sentence on the 

sam e four cases. T his means that any inconsistencies in sentencing w ere not caused by differences 

between cases but were instead related to differences between individual judges.

D uring the sentencing vignettes, judges were asked about the guidance available to them  in relation 

to each case. H ow ever, they rarely m entioned guidance other than that they receive from  the 

Probation and W elfare Service. D istrict C ourt judges were also asked to explain their sentencing 

decisions by ‘th inking out loud ’. A nalysis o f the reasons judges gave for their sentencing decisions 

show ed that inconsistencies in sentencing are related to differences in how  judges interpret the facts 

o f the case, especially the seriousness o f the offence, and to differences in the w eight they attach to 

certain factors.

190 .



Chapter Six

Judges that im posed the m ost severe sentences tended to view the offence very seriously, w hereas 

those that im posed the least severe sentences tended not to m ention the seriousness o f  the case or 

tended not to regard the offence as particularly serious. Sim ilarly, judges w ho im posed the most 

severe sentences tended to place great em phasis on aggravating factors and were either sceptical 

tow ards the m itigating factors or did not m ention them at all. In contrast, judges who im posed the 

m ost lenient sentences tended to place greater em phasis on the m itigating factors, although most 

a lso  noted the aggravating  factors. Finally, judges that im posed the m ost severe penalties were 

m ore likely to prioritise public protection, retribution and deterrence and less likely to  request 

probation reports. H ow ever, those that im posed the m ost lenient sentences w ere m ore likely to 

prioritise rehabilitation and to request a probation report.

It appears that judges w ho interpret the case m ost seriously, tend to place greater em phasis on the 

aggravating  rather than m itigating factors, are m ore likely to focus on the offence rather than on the 

offender, are m ore likely to  prioritise retribution and deterrence rather than rehabilitation, are less 

likely to request a probation report and finally, are m ore likely to im pose a severe rather than a 

lenient sentence. It is possible that the sequence described above is linear and represents the actual 

process o f judicial reasoning. If this w ere the case it would mean that because certain judges view 

the case more seriously they are m ore likely to focus on aggravating factors, w hich inevitably leads 

them  to im pose harsher penalties. However, it is equally possible that judges choose the penalty 

and the approach they will take and then selectively em phasise certain factors over others in order 

to  ju stify  their sentencing decision.

T herefore, the analysis o f jud icial sentencing rationales suggested that inconsistencies in the 

sentencing outcom es o f  D istrict court judges w ere related to  the follow ing factors: d iffering  views 

regarding the seriousness o f the sam e case; selectivity regarding the inform ation considered; 

differences in the w eight attached to aggravating and m itigating factors.

H ow ever, the descriptive analysis o f  sentencing outcom es also suggested that inconsistency in 

sentencing might be related to tw o further factors: differences in jud icial view s regarding the 

appropriateness o f  different penalties for certain offenders and offences and differences in the 

sentencing objectives prioritised. C hapter 7 explores these issues in m ore detail.

Punitiveness in District Court Sentencing Practices

O ne o f  the objectives o f this study was to explore the degree o f punitiveness in the sentencing 

practices o f  D istrict Court judges. C hapter 4 outlined a num ber o f m easures that could be used to 

explore the degree o f punitiveness in the sentencing practices o f  D istrict C ourt judges including: 

the role played by previous convictions; w hether o r not there was evidence o f  proportionality  in
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D istrict C ourt ju d g es’ approach to sentencing; and w hether o r not there was evidence o f 

proportionality in the relative severity o f sentences im posed in different cases. Each o f these 

m easures will now be exam ined draw ing from  the descriptive analy.sis o f sentencing outcom es and 

jud icial reasons outlined earlier.

Previous Convictions

As discussed in C hapter 5, the m ajority o f D istrict C ourt judges expressed the view  that prison was 

necessary for persistent offenders w ho w ere unw illing to learn. Som e judges also expressed the 

view  that prison was appropriate for persistent offenders who had com m itted relatively m inor 

offences. Tw o general conclusions about the role played by previous convictions in the sentencing 

practices o f D istrict C ourt judges can be drawn from the analysis o f their sentencing decisions 

outlined earlier in this chapter.

Firstly, when passing sentence in the assault case, the majority o f D istrict Court judges treated the 

lack o f previous convictions as a factor m itigating the severity o f the sentence. T w o thirds o f all 

D istrict C ourt judges noted the fact that the offender in the assault case had no previous 

convictions. For exam ple, four judges indicated that they w ould im pose a financial penalty or a 

com bination o f financial penalties in the assault case. All o f these judges em phasised the 

im portance of the fact that the offender had no previous convictions. Furtherm ore, one third of 

judges in the assault case indicated that they w ould im pose either a financial penalty in the best- 

case scenario or a m ore severe penalty in the w orst-case scenario. M ost o f these judges indicated 

that the presence of a num ber of m itigating factors, including the lack o f previous convictions, 

w ould prevent them from  im posing the w orst-case .scenarios.

Secondly, the m ajority o f D istrict C ourt judges treated the offender’s previous convictions as a 

factor aggravating the seriousness o f the offence and therefore as increasing the severity  o f the 

sentence impo.sed. The offender in the theft case had three previous convictions. In relation to the 

theft case, six D istrict C ourt judges placed em phasis on the fact that the offender had three previous 

convictions. For exam ple, one im posed a prison sentence and expressed the view  that the presence 

o f previous convictions indicated that the offender had received previous chances from  the courts 

but was not learning. A nother judge noted the presence o f previous convictions and expressed the 

view  that the offender deserved a prison sentence. This judge indicated that he w ould give the 

offender a chance at drug treatm ent but that if  she were unw illing o r unable to  com ply he w ould 

im pose a prison sentence.

That some judges view ed previous convictions as increasing the seriousness o f the offence and 

therefore the severity o f the .sentence was m ost obvious in relation to the road traffic offence. The 

offender in the road traffic case was described as having a num ber o f  previous convictions, at least 
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one o f  w hich was for drunk driving. W hen passing sentence in the road traffic case, eight D istrict 

C ourt judges em phasised the im portance o f  the presence o f previous convictions. Four judges who 

w ould im pose an im m ediate sentence expressed the view  that the offender’s previous convictions 

showed that he had had previous chances from the courts but had not learned from them . Tw o 

judges indicated that they w ould im pose a prison sentence rather than a fine if it transpired that the 

offender had m ore than one previous conviction for drunk driving.

The fact that a m ajority o f D istrict C ourt judges treated previous convictions in the theft and road 

traffic cases as increasing the severity o f the penalty suggests that they endorse the concept o f 

cum ulative sentencing. This approach is also consistent w ith the view, expressed by m any D istrict 

C ourt judges, that prison is necessary for persistent offenders w ho are unw illing to  change. It also 

suggests that Di.strict Court judges define ‘persistent offender’ relatively conservatively; the 

offenders in the burglary and theft cases had one and three previous convictions, respectively.

H owever, som e judges adopted a different approach in relation to the burglary case. T he offender 

in the burglary case had one previous conviction. Three judges stressed that because he only had 

one previous conviction they w ould not im pose a prison sentence. This sugge.sts that at least som e 

D istrict C ourt judges engage progressive loss o f  m itigation.

E viden ce  o f  P ro p o rtio n a lity  in D is tr ic t C ourt Sentencing P ra c tices

As discussed in C hapters 2 and 4, the principle o f proportionality  is the mo,st im portant principle in 

Irish sentencing law. It provides that the severity o f the sentence should be proportionate to the 

seriousness o f  the offence and the personal circum stances o f the offender. D ue to  the lack o f 

agreem ent regarding the seriousness o f various offences and the lack o f agreem ent regarding the 

circum.stances in which the various penalties should be used, it is alm ost im possib le to  say w hether 

o r not a particular penalty im posed in a particular case is proportionate o r disproportionate.

H owever, it is possible to exam ine w hether or not there w as proportionality  in how D istrict Court 

judges approach sentencing. For exam ple, proportionality  in sentencing requires that there be a 

relationship betw een judicial view s o f the seriousness o f the case and the severity o f the penalty 

they im posed. S im ilarly, there is an obligation on judges to g ive credit for m itigating factors when 

present. A failure to  do so represents an error in principle and w ould lead to  a disproportionately 

severe sentence. If judges fail to  give due w eigh to aggravating factors, w here present, this would 

lead to a d isproportionately lenient sentence.

D ealing firstly w ith .seriousness, analysis o f the reasons judges gave for their sentencing decisions 

suggests that, in general, there w as a strong relationship betw een how seriously judges regarded
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each case and the severity o f the penalty they im posed. A lthough individual judges differed 

regarding the .seriousness o f the sam e ca.se, in general, judges who view ed the case m ost seriously 

tended to im pose the m ost severe penalty. Judges w ho view ed the case least seriously or w ho did 

not em phasise the seriousness o f the case tended to im pose the least severe penalties.

H ow ever, in the burglary case, many judges w ere influenced by how serious the offence could have 

been rather than by the seriousness o f the offence actually com m itted. M any D istrict C ourt judges 

expressed the view  that burglary was one o f the w orst possible types of offences because o f  the 

potential to ruin a person’s mental and physical sanctuary. Few judges actually noted that the 

victim s in the burglary v ignette m erely reported being inconvenienced and annoyed. The four 

judges that im posed an im m ediate prison sentence in the burglary case w ere prim arily  influenced 

by how serious the offence o f burglary is rather than by how serious the offence o f  burglary 

described in the vignette actually was.

Furtherm ore, as noted above, many judges view ed the presence of previous convictions in the theft 

and road traffic cases as increasing the seriousness o f the case. T his suggests that som e offenders 

may receive more severe punishm ent than the seriousness o f  the actual offence they have 

com m itted w arrants because they have previous convictions.

In relation to  aggravating and m itigating factors, the descriptive analysis o f sentencing outcom es 

and analysis o f the reasons judges gave for their sentencing decisions showed som e judges either 

failed to  m ention, dim inished the im portance of or were sceptical about the m itigating factors in 

each case. This sugge.sts that at least som e judges im pose disproportionately severe sentences 

because they fail to give credit for m itigating factors when present. H ow ever, there w as also 

evidence of disproportionately lenient sentencing; som e judges ignore or dim inished the 

im portance o f the aggravating factors in certain cases.

Evidence o f  Proportionality in the Relative Severity o f District Court Sentencing Outcomes

The proportionality principle provides that punishm ents should be proportionate to the gravity o f 

the offence and the personal circum stances of the offender. If sentencing outcom es in different 

cases were consistent w ith the proportionality  principle, we w ould expect that the most severe 

sentences were passed in relation to  the most serious cases and that the least severe sentences 

w ould be passed in the least serious cases.

Evidence o f proportionality  in the relative severity o f the sentences im posed by D istrict C ourt 

judges in the four sentencing vignettes was som ew hat mixed. W hen only the best-case scenarios 

are considered evidence of proportionality in the relative severity o f  the sentences is reasonably
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strong (see Table 6-5 Appendix B). In relation to the best-case scenarios, judges would impose the 

most severe penalties in the road traffic case and the least severe sentences in the assault case. 

Although road traffic offences arc normally considered to be less serious than assaults, District 

Court judges viewed the road traffic case as being more serious than the assault case for a number 

o f reasons.

Firstly, the road traffic case actually involved three separate offences whereas the assault case 

involved one offence. Secondly, the offender in the road traffic case had a recent conviction for 

drunk driving, he may have committed the offences in question after having received a suspended 

sentence and he had a number of other previous convictions. The offender in the assault case had 

no previous convictions and the assault was out of character. For these reasons judges viewed the 

road traffic case as more serious than the assault case and this was reflected in the severity of the 

sentences that they imposed in these ca.ses.

District Court judges indicated that they would impose the second and the third most severe 

penalties in the theft and burglary cases respectively and this corresponds to how they viewed the 

seriousness of these cases. Judges viewed the offence of burglary very seriously and tended to 

focus on the seriousness of the offence per se rather than on the seriousness of the actual burglary 

described in the vignette. While the burglary case was sentenced more severely than the theft and 

as.sault cases, there was very little difference in severity between sentences imposed in the burglary 

and the road traffic cases. The offender in the road traffic case was slightly more likely to receive 

an immediate prison sentence than the burglary offender, but he was also more likely to receive a 

fine than a community service order.

When the worst-case scenarios are examined, the evidence of proportionality is somewhat weaker 

principally because the vast majority of judges would impose an immediate prison sentence in all 

cases except the assault case (see Table 6-6 Appendix B). While there was still a difference in 

sentence severity between the road traffic and the assault cases, there was very little difference in 

the severity of sentences that judges would impose in the road traffic, theft and burglary cases 

because the majority of all judges would impose a prison sentence in all three cases. Furthermore, 

while in the best-case scenario, the burglary case was sentenced more severely than the theft case, 

the opposite occurred in the worst-case scenario, even though most judges viewed the offence of 

burglary more seriously.

The worst-case scenarios, except for the assault case, were not related to an increase in the 

seriousness of the offences the offenders had committed. In relation to the assault case, judges 

indicated that they would impose a worst-case scenario if it transpired that the injuries to the victim
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were m ore severe than described or if the im pact on the victim  in terms o f loss o f earnings, m edical 

bills or traum a was serious.

Judges indicated that the w orst-case scenario in the road traffic case w ould arise if  the offender had 

a num ber of previous convictions for drunk driving, if the offence occurred after the offender had 

received a suspended sentence or if the offender were not serious about addressing his alcohol 

addiction. In relation to the burglary and theft cases the w orst-case scenario w ould be im posed if 

the offenders were unw illing or unable to  address their drug addictions.

Judges w ould increase the severity o f their sentences in all cases in the wor.st-case scenario. 

H owever, the increase in severity for three o f the four cases was not related to  any increase in the 

severity o f the actual offences com m itted but was related to the offenders’ unw illingness or 

inability to address their addictions and their previous convictions. In relation to the w orst-case 

scenario, .sentencing outcom es w ould be inconsi.stent with the principle o f  proportionality because 

the differences in the severity o f three of the four offences w ould collapse.

Conclusion

This chapter pre.sented the findings from the four sentencing vignettes D istrict C ourt judges were 

asked to sentence. The first part o f the chapter provided an overview  and a description o f the 

.sentencing outcom es in each o f the four cases. It then analy.sed the rea.sons that D istrict C ourt 

judges gave for their .sentencing decisions. The second part o f this chaptcr exam ined the degree of 

consistency in sentencing acro.ss all four cases and the reasons for this inconsistency. High levels 

o f inconsistency were found in the sentencing outcom es o f Di.strict Court judges in all four cases. 

However, the degree o f consistency varied betw een cases. Even where D istrict C ourt judges 

im posed the sam e type o f penalty in the sam e case, there was considerable variation in the quantum  

o f puni.shment im posed. A num ber o f factors w ere identified that explained th is inconsi.stency 

including: different view s regarding the seriousness o f the same case; selectivity regarding the 

inform ation considered; and differences in the w eight attached to aggravating and m itigating 

factors.

This chapter also exam ined the degree o f punitiveness in D istrict C ourt sentencing practices. It 

found that although judges treated the lack o f  previous convictions as a m itigating factor, a 

m ajority treated the pre.sence o f previous convictions as a factor aggravating the seriousness o f the 

offence and therefore the severity o f the penalty. This suggests that D istrict C ourt judges engage in 

cum ulative sentencing rather than progressive loss o f  mitigation. This finding has im portant 

im plications for the nature o f the principle o f proportionality practiced in Ireland and these w ill be 

considered in C hapter 10. This chapter also found that sentencing decisions o f som e judges w ere 

inconsistent with the principle o f proportionality. This was becau.se som e judges tended to focus on
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the potential seriousness o f  the offence rather than on the actual seriousness o f  the offencc 

com m itted. S im ilarly, som e tend ignore or dim inish the presence o f m itigating factors.

This chapter found that the evidence of proportionality in the relative severity o f the sentences 

im posed by D istrict C ourt judges in the four sentencing vignettes was som ew hat mixed. In the best- 

case scenarios there w as strong evidence o f proportionality w hereas in the w orst-case scenarios the 

d ifferences in the severity o f punishm ent im posed in the four cases collapsed. Lastly, analysis o f 

the sentencing decisions in the theft and burglary cases suggested that D istrict C ourt judges endorse 

the drug-court approach. H ow ever, it was suggested that although judges regarded this as being 

m ore lenient, the m ajority o f judges w ould im pose a prison sentence if  the offender w ere unw illing 

o r  unable to engage in drug treatm ent.

E arlier in this chapter it was sugge.sted that there was som e evidence that D istrict C ourt judges had 

different views regarding the suitability  o f  the various penalties available to them and that this may 

be related to inconsistency in sentencing outcom es. W hile this chapter focused on describing and 

analysing the sentencing decisions o f D istrict Court judges, the next chaptcr exam ines how D istrict 

C ourt judges used the various penalties in relation to each vignette. It also exam ines D istrict C ourt 

view s regarding each o f  the main penalties used.
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CHAPTER SEVEN: THE VIEWS OP’ DISTRICT COURT JUDGES REGARDING  

ALTERNATIVES TO PRISON AND PRISON 

Introduction

C hapter 5 presented the findings from  the sem i-structured interview s on the view s o f  D istrict Court 

judges in relation to crim e, sentencing, punishm ent and the role o f  the courts. C hapter 6 presented 

the findings from the sentencing vignettes and focused on the sentencing decisions o f  D istrict Court 

judges. T his chapter is concerned with the views o f D istrict C ourt judges regarding the five main 

penalties that they indicated they w ould im pose in each o f  the four vignettes including: 

com pensation; fines; com m unity service; suspended sentence; and prison sentence. D raw ing from  

inform ation gathered during the vignettes, this chapter exam ines the views o f D istrict C ourt judges 

regarding the suitability  o f each penalty in relation to each o f the four vignettes. It a lso  exam ines 

D istrict Court views on the purpose o f each penalty, on the types o f circum stances and the types of 

offenders that each penalty is m ost appropriate for and the quantum  of punishm ent that judges 

indicated that they w ould im pose. The final chapter discusses the im plications o f  the findings 

outlined in this chapter w ithin the context o f this and previous research.

Compensation

A s discussed in C hapter 5. when asked about alternatives to prison during the in terview s only a 

sm all num ber o f  D istrict C ourt judges actually m entioned the com pensation order as an alternative. 

In contrast to this, during the sentencing vignettes alm ost two thirds indicated that they w ould 

consider using a com pensation order. C om pensation w as regarded as being m ost appropriate for the 

assault case; alm ost one h a lf o f judges indicated that they w ould consider the paym ent o f 

com pensation to the victim  as the penalty o r as an elem ent o f the penalty in relation to the assault 

case. O ne fifth o f judges considered com pensation an appropriate penalty in relation to the burglary 

case and two judges indicated that it m ight be suitable for the theft case. Judges did not mention 

com pensation at all in relation to the road traffic offence case.

T he follow ing section exam ines the level o f  agreem ent betw een D istrict C ourt judges regarding the 

suitability  o f com pensation in each o f  the four sentencing vignettes.

Suitability o f  the Compensation Order in the Four Sentencing Vignettes

O f all four vignettes, D istrict C ourt judges disagreed mo.st regarding w hether or not com pensation 

w as an appropriate penalty in the assault case. In relation to  the assault case, seven judges, ju s t less 

than one half, indicated that they w ould use a com pensation order, three considered compen.sation
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unsuitable and five did not m ention com pensation at all (see Table 7-1 A ppendix B). T hose that 

w ould use com pensation in the assault case envisaged it being com bined with o ther penalties 

including a contribution to the poor box, a fine or a suspended sentence. Those w ho thought 

com pensation unsuitable expressed the view that com pensation was not appropriate in cases where 

the offender was unem ployed.

D istrict Court judges also disagreed regarding the use o f com pensation in relation to  the theft ease. 

T w o judges indicated that they w ould use com pensation, over one third o f judges thought that 

com pensation would not be suitable and over one h a lf did not m ention com pensation at all when 

passing .sentence on the theft o ffender (see T able 7-1 A ppendix B). The tw o judges that w ould use 

com pensation in the theft case envisaged using it as part o f a best-case-scenario: if the offender 

responded w ell to  treatm ent for her drug addiction they w ould im pose a suspended sentence and 

seek com pensation for the victim . O f the judges who indicated that com pensation w ould not be 

suitable in the theft case, one referred directly to the fact that the offender was a heroin addict and 

another referred to her unem ployed status. H ow ever, the majority explained their view in m ore 

general terms by referring to her incapacity to repay the money .stolen because of her 

circum stances.

D istrict Court judges exhibited a high o f  agreem ent regarding the non-use o f com pensation in the 

road traffic case. No judge specifically m entioned com pensation at all when passing .sentence on 

the road traffic offender even though a num ber o f judges did consider im posing a very heavy 

fine(see Table 7-1 Appendix B).

T here was som e disagreem ent am ongst D istrict C ourt judges regarding the suitability o f 

com pensation in the burglary case. O ne fifth o f judges indicated that they w ould consider im posing 

a com pensation order in the burglary case, w hereas four-fifths did not m ention com pensation at all 

(see Table 7-1 A ppendix B). Judges who considered com pensation appropriate envisaged 

com bining it with a com m unity service order as part o f a best-case scenario if  the offender was 

successfully  rehabilitated. The am ount o f the com pensation order for all three judges was €500 

w hich was equivalent to the value o f stolen TV.

T here w as some disagreem ent betw een D istrict C ourt judges regarding the circum stances in which 

a com pensation order would be suitable in all four cases. H ow ever, judges disagreed m ost 

regarding its suitability in the assault case and disagreed least regarding its suitability in the theft 

case. D raw ing from  inform ation collected during the sentencing vignettes, the follow ing sections 

exam ine the view s o f D istrict C ourt judges in relation to  the com pensation order
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The Purpose o f a Compensation Order

Judges prim arily view ed the com pensation order as a means of com pensating  the victim s for the 

loss o f property, earnings and to cover any m edical or dental bills that the victim  m ight have 

suffered as a result o f the offence. For exam ple, in relation to the assault, judges indicated that the 

purpose o f com pensation was to cover any medical or dental bills or any loss o f earnings that the 

victim  might suffer due to the assault. In the theft case, the prim ary purpose o f com pensation was 

to pay back or make som e gesture tow ards paying back the €2000 stolen from the victim . In 

relation to the burglary case, judges indicated that the prim ary purpose o f  the com pensation was to 

repay the cost o f the stolen television.

H ow ever, in term s o f sentencing objectives, judges envisaged a num ber o f different objectives that 

might be served by the im position o f a com pensation order including retribution, deterrence, 

restitution, restoration and reparation.

Compensation Order and Other Financial Penalties

D istrict C ourt judges predom inantly used the com pensation order in com bination  with and in 

addition to other penalties although in a small m inority of cases it was used as a penalty in its own 

right. In some cases judges indicated that they w ould not use a com pensation order but w ould use 

another financial penalty and usually a fine w as preferred. The fact that tines were som etim es 

preferred over com pensation shows that the tw o penalties are not necessarily interchangeable: the 

com pensation order is prim arily intended to com pensate the victim  rather than punish the offender, 

w hereas the fine is prim arily a punitive penalty.

Ex-Gratia or Voluntary Compensation

In a small num ber o f ca.ses, judges suggested that the offender offer com pensation to  the victim  in 

the form  o f  an ex-gratia paym ent, com pletely d istinct from the penalty o f  a com pensation order. 

W hilst an actual com pensation order requires a conviction, an ex-gratia paym ent o f com pensation 

does not. Som e judges indicated that they som etim es encourage offenders to  m ake ex-gratia or 

voluntary com pensation paym ents to  victim s in circum stances where they w ould prefer not to 

record a conviction. T his is certainly w hy som e judges prefer to request a voluntary contribution to 

charity rather than impo.se a fine, which requires a conviction.

Compensation and Drug Addiction

The one feature that both the theft and burglary cases have in com m on is that the offenders in both 

cases are regular heroin users. C om paring judicial views regarding the use o f  com pensation in
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these cases is insightful. Tw o judges w ould consider im posing com pensation in the theft case and 

three w ould consider it in the burglary case. Furtherm ore, their approaches w ere very sim ilar: both 

groups o f judges envisaged com pensation being im posed in com bination w ith another penalty as 

part o f  a best-case scenario if  the offenders responded successfully to drug rehabilitation. The only 

d ifference was that in the theft case, com pensation w ould be com bined w ith a suspended sentence 

w hereas in the burglary case it w ould be com bined with a com m unity  service order. H owever, the 

judges that considered com pensation appropriate in the burglary case w ere not the same judges 

w ho considered com pensation appropriate in the theft case. T his m eans that in total five judges, 

one third, believed that com pensation might be possible for drug-addicted offenders if they w ere 

successful in tackling their addiction.

In contrast, alm ost one h a lf  o f judges specifically m entioned that com pensation w ould not be 

suitable in the theft case. However, judges did not specifically m ention that com pensation was 

unsuitable in relation to the burglary case. In relation to those w ho thought that com pensation was 

not suitable for the theft case, only one referred to  the offenders drug habit, another to her 

unem ployed status and the rem aining judges referred m ore generally to the im possibility o f 

com pensation due to  the offender’s circum stances. A lthough these judges w ere adam ant that 

com pensation was not suitable in the theft case, they w ere silent regarding its suitability in the 

burglary case. The m ost likely reason for this is the difference in personal circum stances betw een 

the tw o offenders. T he personal circum stances o f the theft offender as described in the vignettes are 

m uch m ore problem atic than those o f the offender in the burglary case; the theft offender is 

described as “unem ployed, a regular heroin user and the sole provider for her three children” 

w hereas the burglary offender is described merely as a "regular heroin user” . T his suggests that an 

offender with m ultiple disadvantages m ight be m ore likely to  be deem ed unsuitable to pay 

com pensation than an offender with one disadvantage.

Compensation and Employment Status

A lm ost one third o f judges expressed the view  that compen.sation w as not appropriate for 

unem ployed offenders because o f their inability to  pay. In spite o f this, alm ost one half o f  judges 

indicated that they w ould consider im posing a com pensation order in relation to unem ployed 

offenders. T his apparent conflict can be explained by the fact that with one exception, those who 

expressed the view that com pensation was not appropriate for unem ployed offenders and those 

w ho actually im posed com pensation orders on unem ployed offenders represent tw o m utually 

exclusive groups. T his suggests that judges are divided on the issue o f  the appropriateness o f 

im posing com pensation on unem ployed offenders: roughly one third o f judges believe that it is not 

possib le for unem ployed offenders to pay com pensation to victim s, w hereas over one h a lf believe 

that it is. Only one judge fell into both groups. He expressed the view that com pensation was not
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possible for the offender in the theft case because she was unem ployed and addicted to heroin but 

indicated that com pensation might be a realistic option in the assault case and that, if it were, he 

w ould give the offender longer tim e to pay because he was unem ployed.

The fact that som e judges do not believe in im posing com pensation orders on unem ployed 

offenders because o f  their inability to pay, raises an im portant question: are unem ployed offenders 

dealt w ith m ore severely than em ployed offenders because o f their inability to pay com pensation? 

This study was not designed to  answ er this question. H owever, it is instructive that judges who 

w ould not use com pensation in the assault case tended to im pose m ore severe penalties such as 

com m unity service and prison. The offender in the burglary case was not described as unem ployed 

and com pensation did not arise in the road traffic case. In relation to the theft case, the predom inant 

approach w as to offer the offender an opportunity to get treatm ent: there was no obvious difference 

in the severity o f approach betw een those w ho w ould im pose com pensation and those who 

considered it inappropriate. The only obvious difference therefore arose in the assault case but this 

could ju s t as easily be explained by the fact that som e judges considered the assault case as m ore 

serious than others.

Those w ho suffer m ultiple deprivations such as those who are unem ployed, lone parents and those 

who have drug habits, may be the least likely to receive a com pensation order and thereby most 

likely to receive disproportionately more severe penalties. For exam ple, seven judges indicated that 

they w ould im pose com pensation as a penalty in the assault case even though the defendant in that 

case is an unem ployed father o f  tw o and three judges indicated they w ould do the sam e in response 

to the burglary case w here the defendant is a regular heroin u.ser. H ow ever, in the theft case w here 

the offender suffers from  m ultiple deprivations in that she is unem ployed, has a drug habit and is a 

lone parent o f  three, com pensation was only indicated as a possible outcom e by two judges and 

seven judges specifically m entioned that due to  her circum stances com pensation w ould not be 

suitable. As against this, it must be noted that a m ajority o f judges w ere w illing to  give the offender 

in the theft case an opportunity  to rehabilitate, although in m ost cases the alternative was 

im prisonm ent.

Compensation and Leniency

W hile there m ay be little direct evidence that unem ployed offenders received m ore severe penalties 

because o f their inability to pay com pensation, judges did say that the paym ent o f com pensation 

often avoids the im position o f  a harsher penalty.

A small m ajority o f judges, ju s t over one half, indicated that if  the offender pays com pensation to 

the victim , this w ould often lead to  a reduction in the severity o f  the penalty they impose. T his is
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particularly so in circum stances where a judge identifies a num ber o f  sanctions that might be 

appropriate for a particular case and needs to choose betw een them . A ccording to som e judges, if 

the offender pays com pensation, they usually exercise their discretion in favour o f the less severe 

penalty. T his is seen as bcneficial to all concerned: the offender avoids a m ore severe penalty, 

perhaps even a prison sentence and the victim  is com pensated for the loss or dam age suffered. The 

follow ing accounts relate to  the assault case and provide typical exam ples o f  the approach 

described above:

“T h e  suitab ility  o f  availab le  sanctions, putting  it in a co ld  sense, the various op tions availab le  are a fine, 

secondly  there w ould  possib ly  be the option o f a custod ia l sen tence  and th ird ly  there m ight be a p o ssib ility  o f 

a lender o f  som e com pensation  by the defendan t even in his c ircum stances. If  I thought that that w ere a 

realistic option , I w ould  probably  exorcise  it that w ay ” (#13).

“ L ikely  sentence, if  he cam e up w ith com pensation  I w ould  conv ic t and fine him  a coup le  hundred  quid. It 

cou ld  be 1 could  sen tence  him  to prison but I could  su.spend it fo r 12-m onths but o rder h im  to keep the peace 

and be o f  good behav iour. H e ’d en te r  into the bond “ (#12).

Furtherm ore, tw o judges w ho w ere considering im posing a fine on the o ffender in the as.sault case 

explained that if he cam e up with com pensation for the victim  they w ould consider reducing the 

fine to a nom inal am ount or not im posing a fine at all. In both o f these instances the judges 

envi.saged the offender m aking an ex-gratia paym ent-w hich w ould allow  them  the possibility , if 

they thought appropriate, to dism iss the charge under section 1.1 o f the Probation Act, rather than 

record the conviction.

H owever, one o f the less beneficial consequences o f this approach is that offenders w ho cannot 

afford to pay com pensation may in reality receive harsher penalties than they w ould if  they could 

afford to pay. U nem ployed offenders, and especially those who also have drug habits, are the least 

likely to be able to afford to pay com pensation. As discussed earlier, although judges recognise that 

com pensation is m ore d ifficult for unem ployed offenders they are divided on w hether or not 

unem ployed offenders should receive com pensation orders. If unem ployed offenders are less likely 

to  receive com pensation orders, and thereby less likely to obtain the increased leniency which is 

associated w ith them , then this represents a form  of indirect discrim ination on the grounds o f 

econom ic or em ploym ent status. They may not be treated m ore severely but they do not receive the 

sam e leniency.

Indeed, when discussing the possible penalties in the assault case, one judge specifically alluded to 

the problem  posed by an o ffender’s inability to  pay com pensation:

203



C hapter Seven

“Y es, possibly a heavy fine, but then this man is unemployed, the prospects o f  him paying a fine is remote. 

The prospect o f  him paying com pensation is remote. That begs the question: does a man go to prison because 

he can’t pay com pensation or heavy fines?” (#6)

This judge quite clearly indicated that if the circum stances o f the offender w ere inconsistent with 

the paym ent o f a fine or a com pensation order, this could make the prospect o f a prison sentence 

more likely.

Quantum o f  Punishment

W hen im posing a com pensation order, judges are legally required to have regard to the m eans of 

the offender. In som e cases the am ount o f com pensation judges im posed on unem ployed offenders 

appeared to  be quite large. For exam ple, in the assault case, m ost judges indicated that the offender 

should pay the victim  from  €300 to €500 in com pensation. H owever, in som e instances judges 

indicated that they w ould impose a fine in addition to com pensation. O ne judge indicated that he 

w ould require the victim  to paid €1500 in com pensation. B earing in m ind that the offender in the 

assault case is unem ployed, the latter am ount .seems prohibitive. In contrast, judges that would 

impo.se com pensation in the burglary case suggested that the offender, w ho is not described as 

unem ployed, pay the victim  €500 in com pensation to  cover the cost o f the stolen television.

Fines

Although only one third o f D istrict Court judges specifically m entioned fines when asked about 

alternatives to prison during the interview s, alm ost one half o f judges indicated that they w ould use 

fines during the sentencing vignettes. D istrict C ourt judges indicated that they w ould use fines most 

often in relation to tw o offences: assault and road traffic. Just over one third o f those interviewed 

indicated that they w ould use a fine for the assault offence w hile just over one fifth w ould use it for 

the road traffic offence. On the other hand judges tended to use fines least in relation to  the theft 

and burglary cases: only tw o judges indicated that they w ould use fines in relation to each o f these 

offences.

The follow ing section exam ines the level o f agreem ent betw een D istrict C ourt judges regarding the 

suitability o f fines in each o f  the four .sentencing vignettes.

Suitability o f  Fines in the Four Sentencing Vignettes

D istrict C ourt judges disagreed about the suitability o f a fine in relation to the assault case. Two 

fifths o f judges considered a fine suitable, one fifth considered it un.suitable and two fifths did not
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m ention it at all (see T able 7-2 A ppendix B). The m ajority o f judges w ho considered a fine suitable 

in the assault case envisaged using it in the best-case scenario w ith the w orst-ease scenario being 

either a suspended sentence or a com m unity service order. Those w ho considered a fine unsuitable 

indicated that they did not consider a fine appropriate because the offender was unem ployed.

There w as also som e disagreem ent between D istrict C ourt judges regarding the suitability o f  a fine 

in the theft case. Tw o judges indicated that they w ould consider using a fine in the theft case and 

tw o specifically m entioned that a fine w ould not be suitable (see T able 7-2 A ppendix B). O ver tw o 

thirds o f judges did not mention the fine when passing sentence on the theft case. Judges who 

agreed that a fine w ould be suitable envisaged using it in different ways; one envisaged using it in 

the w orst-case scenario w hereas the other envisaged using it in the best-case scenario. Tw o judges 

specifically m entioned that a fine w ould not be suitable in the theft case because o f the offender’s 

circum stances.

D istrict C ourt judges also disagreed about the use o f the fine in road traffic case. O ne third of 

judges considered a fine suitable, one judge considered it un.suitable and tw o thirds o f  judges did 

not mention fines at all in relation to the road traffic case (see T able 7-2 A ppendix B). M ost o f 

those w ho w ould con.sider using a fine in the road traffic case indicated that they w ould im pose a 

very substantial fine. The judge that considered a fine inappropriate gave no reason for holding this 

view.

Som e D istrict C ourt judges disagreed about the suitability o f  a fine in relation to the burglary case. 

Tw o judges indicated  that they w ould consider using a fine, w hereas one judge specifically 

m entioned that a fine would be inappropriate (see Table 7-2 A ppendix B). The vast m ajority o f 

judges, four-fifths o f them , did not m ention the fine when passing sentence on the o ffender in the 

burglary case.

C learly, there is som e disagreem ent betw een D istrict C ourt judges regarding the circum stances in 

which a fine should  be im posed in relation to all four sentencing vignettes. H ow ever, judges 

disagreed mo.st about the appropriateness o f fines in the assault and theft cases. D raw ing from 

inform ation collected during the sentencing vignettes, the follow ing sections exam ine the view s of 

Di.strict C ourt judges in relation to fines.

Purpose o f  Fines

M ost judges referred to  the fine as a penalty but few  specifically m entioned the purpose they hoped 

it w ould achieve. In relation to those that did m ention a specific purpose, one referred to
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punishm ent and the other referred to m aking som e contribution to society for the harm  caused by 

the offence.

Fines and Unemployment

A s m entioned above, one fifth o f D istrict C ourt judges specifically m entioned that a fine w ould not 

be .suitable in the assault case because the offender was unem ployed. In contrast, ju s t less than one 

half o f judges indicated that they w ould consider using a fine in cases w here the offender was 

described as unem ployed. There was no overlap betw een those w ho view ed fines as inappropriate 

for unem ployed offenders and those that indicated that they w ould use fines for unem ployed 

offenders. C learly, D istrict C ourt judges disagree about the propriety o f using fines in relation to 

unem ployed offenders.

Som e judges expressed the view that fines were only suitable if the offender had m oney or if 

pitched realistically: otherw ise offenders were likely to steal the money to  pay the fine. The 

m ajority o f judges that did use fines for unem ployed offenders indicated that they w ould either 

reduce the level o f the fine to take account o f the offender’s unem ployed status, give the 

unem ployed offender a longer tim e to pay than usual or use both o f these approaches. H owever, as 

m entioned earlier, a num ber o f judges indicated that they w ould im pose substantial fines in the 

road traffic case even though the offender was described as ‘looking for w ork’.

Fines and Drug Addiction

O nly one judge specifically stated that a fine would not be suitable because o f the o ffender’s drug 

addiction. R eferring to  the burglary case, this judge stated that there was no point in fining the 

offender because he was a heroin addict and that w hat he needed m ost was treatm ent. Tw o judges 

expressed the view that a fine was not appropriate in the theft case because o f the offender’s 

circum stances, but did not specifically m ention her drug habit.

Fine Defaulting

O ne third o f judges com m ented on the fact that fine defaulters constitute a large proportion of 

prison com m ittals each year, judges explained that when the fine is im posed the court specifies the 

period o f tim e within w hich it must be paid and the num ber of days in default, that is, the num ber 

o f days that m ust be spent in prison if  it is not paid. If the fine is not paid, the G ardai seek a bench 

w arrant for their arrest and com m ittal and although they usually exercise their discretion to  allow 

the offender a num ber o f days to  produce the fine, if  the fine is not paid the offender is sent to 

prison.
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Outside o f  Their C on tro l

Judges stressed the fact that once the fine is imposed the issue usually does not come to their 

attention again. In their view, fine defaulting was not a judicia l matter but a matter o f enforcement. 

They explained that the court’ s function was over once it had imposed the fine. In this way judges 

tended to distance themselves from the phenomena o f the imprisonment o f fine defaulters. The 

fo llow ing account illustrates this point:

"It might sound strange but we actually don’t have much to do with that! W e ’ ll say somebody is convicted of 

a public order offence and is fined €150 with 3-months to pay with 3 days in default. W e assume that they are 

going to pay the fine and it’ s outside effectively our purview if  they fail to do it, it ’ s a matter for the Cards to 

execute the warrant in default- that is the 3 days custody” (#4).

One judge noted that offenders arc free to request an extension o f the time to pay and that this 

would be readily granted, but that they are often not informed o f this right.

System Not as Severe as it  M ig h t Seem

Although judges were critical o f the lack o f any alternative method fo r enforcing the payment o f 

fines, they were also at pains to point out that the system was not as severe as it was sometimes 

made out to be. One judge expressed the view that in reality, fine defaulters only serve very short 

prison sentences and usually serve only a fraction o f the period in default specified by the court. 

One judge expressed the view that rather than being severe, sometimes offenders dispose o f very 

large fines by spending a very .short period o f time in prison;

“ ...its  too easy to go for ten days which would translate maybe into a day for a couple o f thousand euro fine” 

( # 10).

Another judge expressed the view that as a concept, the imprisonment o f fine defaulters is not 

completely unreasonable:

“For public order offences, then its not unrea.sonable to fine them €100 and if  they refuse to do it I don’ t think 

that it is too unreasonable that they spend a few days in ja il in default: that’s es.sentially their choice” (#9).

In relation to the actual enforcement o f fine defaulters, one judge explained that the system was not 

as severe as it seemed because it often takes a number o f months before Gardai actually catch up 

w ith the fine defaulters:
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“E very  so often there is w hat you call a purge o f  the system  and m aybe three or four hundred  w arran ts w ould 

go out and its not on the last day o f  the fifth m onth. I m ean it m ight take 10-m onths to ca tch  up w ith people. 

Its ju s t the system  is not that quick . I w ould  issue a n um ber o f  w arrants at various stages for the purpose o f  

fo llow ing  up, then  the w arran ts go to the G ardai and it could  be ano ther 6-m onths before the G ardai get 

around to co llec ting  these. So its not quite  as severe as it seem s” (#13).

Judges also explained that the Gardai possess a certain am ount o f discretion in enforcing fines and 

that they som etim es exercise this in a way that m itigates the harshness o f  the system . O ne way in 

which they can do this is by a.sking the court to  strike out a com m ittal order. H owever, when this 

happens it m eans that the offender essentially  gets aw ay w ithout any penalty. Som e G ardai exercise 

their discretion by allow ing people extra tim e to pay:

“ But I know  G ardai w ho will go and  will say, look M r X, you w ere fined in A pril 2005, you had 4 -m o n th s to 

pay the fine, you h av en ’t paid the fine, we have a w arran t here for you, will you pay the fine or w e ’ll be back 

for you next T uesday . I m ean they d o n ’t Just com e slam m ing  in the door and take you aw ay. T hey  use qu ite  a 

bit o f  d iscretion  and a lot o f  the fines are then paid. B ut there are also  a lot o f  people w ho know  the system  

and they  wait for the C a rd s  to ca ll” (#13).

Lastly, as the above quotation suggests, this judge suggested that some offenders know and take 

advantage o f the system. He explained that it was not unusual for offenders to go on rem and 

instead of seeking bail when there w ere outstanding w arrants against them for the non-paym ent of 

fines. S im ilarly, he explained that offenders som etim es ‘w ork-off’ their days in default when 

.serving a prison sentence for an unrelated offence.

Alternative M ethods Fine Enforcement

Judges explained that they attem pt to mitigate the harshness o f the system by im posing sm aller 

fines and allow ing longer periods for paym ent o f the fine. H owever, they w ere critical o f the fact 

that there w ere no alternative m ethods o f enforcing fines. O ne judge .suggested the alternative o f 

attachm ent o f earnings: this w ould have the advantage o f actually enforcing the penalty  im posed by 

the courts w ithout having to im prison offenders. Tw o judges pointed out that currently  fines have 

to be paid in one lum p sum unlike the com pensation order, w hich can be paid by instalm ents. This 

can be particularly difficult for offenders in poor circum stances:

“T h a t’s the  problem  about fines is that you ca n ’t pay a fine by instalm ents. So if  I fine you a € 1 000  you have 

to pay it all in one go. I f  you d o n ’t pay it w ithin lets say tw o  m onths or three m o n th s ...a  w arrant goes out fo r 

your arrest fo r non -paym en t o f a fine an d  the G arda  knocks on your d oo r and you cannot com e to an 

arrangem ent to  pay him  € 1 0  a w eek. Y ou e ith er pay it all o r  y o u ’re gone and th a t’s som eth ing  that needs to 

be dealt w ith ” (#7).
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O ther Problem s with Fmes

Judges w ere also critical o f  o ther problem s associated w ith the use o f fines. As already m entioned, 

a num ber o f judges noted that fm es are only effective when the offender has access to money and 

that pitching a fine too high can, ironically, lead offenders to steal to pay the fine. T w o judges 

m entioned the fact that fines quite often get lost in the system  and end up not being collected, 

which means that the offender effectively receives no penalty. Lastly, a num ber o f judges noted 

that if im posing a t'me the court m ust convict the offender w hereas if  a voluntary contribution is 

requested the court can exercise its discretion to dism iss the case under section I . I o f the Probation 

o f O ffenders Act.

Quantum o f  Fines

D istrict Court judges are required to have regard to the o ffender’s circum stances when setting the 

level o f  the fine. All judges specified the likely size o f  the fine in the assault case. The lowest fine 

was €200 and the highe.st was €700 but the average w as €337. H owever, one half o f  judges 

indicated that they w ould also consider im posing another financial penalty on the offender in 

addition to the fine. The offender in the assault case was described as an unem ployed father o f two 

and w ould most likely be under financial pressure to pay the sum s required.

In relation to the theft case, one o f  the tw o judges who w ould consider im posing a fine specified 

that the offender might have to  pay €50. In the road traffic case the average o f the two fines 

specified was €1500, although other judges stressed that a very high fine was appropriate. A lthough 

€1500 is high for an unem ployed person, judges did regard th is offence as very serious and the fine 

was clearly an attem pt by a num ber o f judges to offer the offender an alternative to prison. 

H ow ever, m ost stated that they w ould need further inform ation regarding the financial 

circum stances o f the offender before they w ould im pose the fine. O f the tw o judges that indicated 

they w ould consider a fine in the burglary case neither specified an am ount.

Community Service Order

As discussed in C hapter 5, when a.sked about alternatives to prison. D istrict C ourt judges expressed 

the m ost confidence in the com m unity service order. N evertheless, they w ere also very critical o f 

certain aspects o f  its operation in practice. As we shall see, som e o f  problem s that judges identified 

w ith the com m unity service during the interview s re-em erged as im portant them es during the 

sentencing vignettes.
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D uring the sentencing vignettes, four fifths o f D istrict C ourt judges indicated that they would 

consider im posing a com m unity service order in relation to one or more o f the four cases. D istrict 

C ourt judges regarded the com m unity service order m ost suitable for the assault and burglary cases 

and least suitable for theft and road traffic offence cases. Just over one half o f judges w ould im pose 

a com m unity service order in the assault case and ju s t over one third w ould im pose it in the 

burglary case. In contrast, only on fifth o f judges w ould consider im posing a com m unity service 

order in the theft case and only tw o judges in road traffic case.

D istrict C ourt judges unanim ously identified tw o key requirem ents for the use o f com m unity 

service: it must be suitable having regard to  the circum stances o f the offence and the offender. 

H owever, they did not alw ays agree w ith each other regarding the exact circum stances in which 

these requirem ents are met. The follow ing section exam ines the level o f agreem ent betw een 

D istrict C ourt judges regarding the suitability o f com pensation in each o f the four sentencing 

vignettes.

Suitability o f  Community Service O rder in the Four Sentencing Vignettes

D istrict C ourt judges were clearly divided on the issue of the suitability o f com m unity service in 

the assault case. O ver one half o f judges indicated that they w ould consider im posing a com m unity 

service in the assault case, w hereas the rem aining judges did not m ention a com m unity service at 

all in relation to this case (see T able 7-3 A ppendix B).

There was som e disagreem ent betw een District C ourt judges regarding the suitability o f a 

com m unity service order in the theft case. H ow ever, as we shall see, it appeared that this 

disagreem ent was related to  differences in judicial view s regarding the offender’s likelihood o f  

being successfully rehabilitated. One fifth o f judges indicated that they w ould consider im posing a 

com m unity service order in the theft case, but all o f  them stressed the fact that its use w ould be 

conditional on the offender making progress with her drug addiction (see Table 7-3 A ppendix B). 

In contrast, one fifth o f judges indicated that they w ould not use a com m unity service order 

because o f the offender’s drug addiction because it would raise serious issues in relation to 

reliability, safety and insurance. The rem aining three fifths o f judges did not mention com m unity 

service at all in relation to the theft case.

In relation to the road traffic case, there was som e disagreem ent am ongst D istrict C ourt judges 

about the suitability o f com m unity service. Tw o judges indicated that they w ould consider using a 

com m unity service order, only one judge specifically m entioned that he considered it unsuitable 

and the rem aining judges did not m ention com m unity service at all (see Table 7-3 A ppendix B).
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H owever, the judges that w ould consider im posing a com m unity service order in the road traffic 

case w ould only do so if  the offence had occurred before the offender had received a suspended 

sentence. T he judge that specifically m entioned that a com m unity service order w ould be 

unsuitable in the road traffic case, considered the offence to be too serious for th is penalty.

District C ourt judges were som ew hat divided over the suitability o f  a com m unity service order in 

the burglary case. Just over one th ird  indicated that they w ould consider using a com m unity service 

order, one ju d g e  specifically m entioned that he considered it unsuitable and the rem aining judges 

did not m ention com m unity service at all (see T able 7-3 A ppendix B).

H owever, the judges that w ould consider im posing a com m unity service order in the road traffic 

case w ould only do so if  the offender were rehabilitated from  his alcohol addiction. T he judge that 

specifically m entioned com m unity service was unsuitable in the road traffic case did not indicate 

any particular reason for this view.

C learly, there w as som e disagreem ent betw een District C ourt judges regarding the suitability o f  a 

com m unity service order in relation to all four sentencing vignettes. H ow ever, in relation to 

offenders w ith drug addictions, judges agreed that it w ould only be suitable if  the offender were 

successfully rehabilitated. D rawing from inform ation collected during the sentencing vignettes, the 

follow ing sections exam ine the view s of D istrict C ourt judges in relation to the com m unity service 

order.

The Purpose o f  a Community Service Order

D uring the sentencing vignettes som e judges explained w hat they thought a com m unity service 

order w ould achieve. O ne fifth o f judges expressed the view that was capable o f  rehabilitating the 

offender and one fifth considered it to  be a form  of reparation. T hose w ho m entioned the 

rehabilitation did not m ention reparation: the tw o groups w ere mutually exclusive. H ow ever, one 

judge expressed  the view that w hile a com m unity service could  achieve reparation, it also involved 

a punitive elem ent.

Suitability o f  Ojfender fo r  Community Service

As m entioned previously, judges em phasised the necessity o f  ensuring that an offender w as 

suitable to carry out the w ork involved in com m unity service. They also em phasised that a report 

from a probation officer was a prerequisite for im posing a com m unity service order and that they 

rely heavily  upon the probation officers’ recom m endations. Som e judges explained that there were 

tim es in the past when they could not im pose a com m unity service order because there were no
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probation officers available to do reports. A lthough judges appeared to have great confidence in the 

com m unity service order they stressed that it is not suitable for every offender

Substance Addiction and Suitahiliry fo r  Community Service

O ne o f the m ost frequently  cited w ays in which an offender w ould be deem ed unsuitable for 

com m unity service was if  they had a drug or alcohol addiction. Three fifths o f D istrict C ourt judges 

expressed the view  that, addicts, and especially drug addicts, w ere not suitable for com m unity 

service because they pose health and safety ri.sks to  them selves and to others and were therefore 

difficult to  insure. H owever, as the judge in the follow ing extract explains, addicts w ere also 

considered unsuitable for com m unity service because they lack reliability:

“A lot o f  add ic ts are so strung out that they  are p reoccupied  w ith their next fix or their next dose o f  

m ethadone, they are so  un-together, so strung  out. Ju s t like som e one w ho is an a lcoholic . H is o r her life is 

d om inated  by the next d rink . A nd so they w ould be unreliab le  in that sense so com m unity  serv ice w o u ld n ’t 

be an op tion” (#6).

As already discussed, som e D istrict C ourt judges indicated that they w ould consider im posing a 

com m unity service order in cases w here the offenders had an addiction: just over a third o f  judges 

w ould consider using it in relation to the burglary case, one fifth w ould use it in the theft case and 

two judges w ould use it in relation to the road traffic case. M ost judges stressed that a com m unity 

service order w ould be conditional on the offenders tackling their addictions. If offenders were 

unw illing or unable to  tackle their addiction a prison sentence w ould be im posed. The attitude of 

the offender tow ards h is o r her addiction is therefore of prim e im portance in term s o f the type of 

penalty that w ould be imposed.

H owever, tw ice as many judges were w illing to consider a com m unity service order in the burglary 

case than in the theft case. This was the case even though the offender in the theft case was also 

described as having recently been accepted onto a m ethadone program m e w hereas the offender in 

the burglary case w as not described as having made any effort regarding tackling his addiction. On 

the face of it, it w ould seem  that the offender in the theft case w ould be better suited to com m unity 

service because she at least had made efforts tow ards addressing her drug addiction. N evertheless, 

four judges specifically stated that they believed the theft offender to be unsuitable for com m unity 

service because of her drug addiction, w hereas only one judge specifically m entioned this as a 

reason for not considering com m unity service in the burglary case.

There are a num ber o f possibilities that might explain this. Firstly, it could be that the offender in 

the theft case was described as having m ultiple disadvantages. She was described as an
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unem ployed, heroin user w ith child dependents, w hereas the burglary offender was simply 

described as a being regular heroin user. Secondly, it could be that som e judges thought that a 

penalty o ther than com m unity service would be m ore suitable having regard to the personal 

circum stances o f the theft offender. O ne half o f judges that gave com m unity service orders in the 

burglary case im posed a suspended sentence in the theft case.

Indeed, the suspended sentence w as the preferred option for most judges in relation to the theft 

case. Im posing a suspended sentence rather than a com m unity service order may at first seem m ore 

punitive. H owever, according to a num ber o f judges suspended sentences are rarely, if  ever, 

follow ed up. Furtherm ore, if breached, a com m unity service order is m uch m ore visible and for that 

reason non-com pliance w ould be m ore likely to be enforced in the courts. A com m unity service 

order w ould also pose additional difficulties for an offender w ith child dependents: com pleting the 

w ork w ould necessitate tim e aw ay from her children, and w ould require access to  child  m inders. 

For these reasons, it is probable that som e judges preferred to  im pose a suspended sentence rather 

than com m unity service on the theft offender because it w ould be m ore com patible with her 

personal circum stances and w ould be easier for her to  com ply w ith rather than for any o ther reason. 

At least in the short term , im posing a suspended sentence m ight in fact be m ore lenient than 

punitive.

In relation to the road traffic case, only tw o judges considered a com m unity service suitable 

notw ithstanding the fact that he had jo ined  AA. T he m ost popular penalty for this offender was 

prison: alm ost half o f D istrict C ourt judges favoured an im m ediate prison sentence for this 

offender. T he fact that most judges preferred an im m ediate prison sentence in the road traffic case 

suggests that they perceived the circum stances o f  the case to  be too serious for a com m unity 

service order. Indeed, two judges specifically m entioned this as the reason why they w ould not 

consider a com m unity service.

Community Service: The Quantum o f  Punishment

A num ber o f points em erged as significant when the quantum  o f punishm ent judges proposed to 

dispense through com m unity service orders was exam ined. Firstly, it w ould appear that individual 

judges do not necessarily have any particular m ethod for deciding how many hours o f  com m unity 

service should be given in lieu o f tim e in prison. The num ber o f  hours o f com m unity service 

im posed by individual judges in relation to  the same case varied substantially. For exam ple, in the 

assault case the num ber o f hours ranged from 60 to 200 and in the burglary case from 120 to  240. 

Thus, even w hen judges agreed that a com m unity service order was suitable, they tended to 

disagree about the quantum  o f punishm ent to  be imposed.
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Secondly, when it com es to deciding how  many hours should be given in lieu o f  prison, som e 

judges w ere internally inconsistent. For exam ple, in relation to  the assault case one judge (#4 | 

suggested 170 hours in lieu o f 4 to 5-m onths in prison. H ow ever, the sam e judge suggested 120 to  

180 hours in lieu of 11-m onths in prison in the burglary case. W hile there may be legitim ate 

reasons for w eighing hours in som e cases m ore or less heavily than in others, judges did not 

articulate any such reasons during this study. Instead, a num ber o f judges did say that there w as no 

fixed m ethod of w eighing the hours.

Suspended Sentence

As discussed in C hapter 5, when asked about alternatives to prison during the interview s, ju s t less 

than one th ird  o f D istrict C ourt judges specifically m entioned the suspended sentence. H owever, 

when passing sentence during the vignettes, two thirds o f judges indicated that they w ould consider 

using a suspended sentence. A suspended sentence was considered m ost appropriate in the theft 

and burglary cases: alm ost one half o f and one third o f judges indicated that they w ould consider 

im posing a suspended sentence in the theft case and burglary cases, respectively. Just less than one 

third o f judges would im pose a suspended sentence in the assault case w hereas only tw o judges 

considered it appropriate in the road traffic case.

The follow ing section exam ines the level o f agreem ent betw een D istrict C ourt judges regarding the 

suitability o f suspended sentence in each sentencing vignette.

Suitability o f  the Compensation Order in the Four Sentencing Vignettes

in relation to the assault case, there was an elem ent o f disagreem ent am ongst judges regarding the 

use o f the suspended sentence. A lm ost one third o f judges considered it suitable w hereas ju s t under 

two thirds did not mention it at all in relation to this case (see Table 7-4 A ppendix B). In general, 

those who considered im posing a suspended sentence in the assault case indicated that they w ould 

only do so if  it transpired that the v ic tim ’s injuries were m ore serious than described in the vignette.

D istrict Court judges disagreed m ost about the use of the .suspended sentence in the theft case. Just 

less than one half o f judges indicated that they w ould consider im posing a suspended sentence, tw o 

judges specifically m entioned that they considered it unsuitable, w hereas the rem aining judges did 

not mention it at all (see Table 7-4 A ppendix B). In the theft case, there was a clear divide betw een 

tho.se that w ould com bine treatm ent w ith a suspended sentence and those w ho w ould com bine it 

w ith either a fine or a com m unity service order. As discussed previou.sly, a suspended sentence 

might be considered m ore punitive than these penalties, if  it were not for the fact that it is not often
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activated. Indeed, one ju d g e  com m ented that m ost offenders w ould prefer a suspended sentence 

rather than a fine or a com m unity service order.

There w as a con.siderable agreem ent am ongst D istrict Court judges regarding w hether a suspended 

sentence should be used in the road traffic case. O nly one judge considered the suspended sentence 

suitable, over one third specifically m entioned that they considered it unsuitable and the rem aining 

judges did not m ention it at all (see Table 7-4 A ppendix B). Tho.se w ho considered it unsuitable 

explained that if  the offender had com m itted the offence described in the vignette after having 

received a suspended sentence for a previous road traffic offence, he had clearly not heeded the 

w arning that he was already at risk of im prisonm ent. Sim ilarly, those w ho considered a suspended 

sentence suitable in the road traffic case w ould only im pose it if the offence had occurred before 

the offender had received the first suspended sentence.

There was .some disagreem ent am ongst D istrict C ourt judges regarding the use o f the suspended 

sentence in the burglary case. O ne third o f judges considered it appropriate, one judge specifically 

m entioned that it was not appropriate w hereas the rem aining judges did not m ention it at all (see 

Table 7-4 A ppendix B). S im ilar to the theft case, judges either prefer to com bine treatm ent w ith a 

suspended sentence or to com binc it with another penalty such as a com m unity .service or 

com pensation order. Again it is not clear w hether a preference for a suspended sentence indicates 

leniency or severity since the suspended sentence is often not activated.

C learly, there is som e disagreem ent betw een D istrict C ourt judges regarding the circum stances in 

which a .suspended .sentence should be im posed in relation to all four sentencing vignettes. 

H owever, judges disagreed m ost about its appropriateness in the theft case. D raw ing from 

inform ation collected during the sentencing vignettes, the follow ing sections exam ine the view s of 

D istrict C ourt judges in relation to suspended sentences.

The Purpose o f  the Suspended Sentence

D uring the sentencing vignettes, over one third o f D istrict C ourt judges expressed the view that the 

suspended sentence acts as a special deterrent: if  an offender receives a suspended sentence this is 

intended to  indicate that if  he re-offends he is at risk o f im prisonm ent. Som e judges described 

im posing a suspended sentence as holding an axe over som eone’s head or as w aving a big red flag 

as a w arning not to re-offend again or they will face prison. Som e judges refused to im pose a 

suspended sentence during the vignettes precisely because they did not th ink that it w ould deter the 

offender. O ne judge expressed the view that a suspended sentence should never be im posed tw ice 

on the sam e offender w ithin a short period o f  tim e because if it had not w orked the first tim e, it 

would be unlikely to work the second tim e. O ne judge expressed the view that a .suspended
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sentence was particularly effective as a special deterrent for fem ale offenders w ith children: the 

thought o f leaving their children to  spend tim e inside w ould frighten them.

Trigger fo r  Prison Sentence

D uring the sentencing vignettes over one third o f  judges stated that if an offender had been given a 

suspended sentence and had re-offended within a short period of having received it, in their view 

this w ould trigger a prison sentence. In relation to the road traffic case, one th ird  o f judges 

indicated that if the offence had occurred after the offender was given a suspended sentence then 

they w ould not im pose another suspended sentence. Instead, they indicated that they w ould impo.se 

an im m ediate prison sentence because the offender had clearly not heeded the w arning that he was 

at ri.sk of im prisonm ent.

Suspended Sentence Rarely Activated

A ccording to  one third o f D istrict C ourt judges, suspended sentences in the D istrict C ourt are 

norm ally not activated. N otw ithstanding this reality, most o f the latter judges used su.spended 

.sentences during the sentencing vignettes. H ow ever, in relation to the road traffic offence, in the 

event that the offence occurred after the offender received a suspended sentence rather than before, 

three judges indicated that they w ould seek to re-activate the suspended sentence. In contrast, one 

judge expressed the view  that reactivating a suspended sentence, when there has been a breach, is a 

matter for the prosecution and not for the presiding judge:

“ M y understand ing  o f  how  il should  operate is that, i f  there is a suspended  sentence, an app lica tion  shou ld  be 

m ade to  the court to  im pose the sen tence, to activate that particu lar sentence. It happens very  rarely  

h e re ...T h a t’s a m atter for the p rosecution . T h e y 're  not really  doing it here that I can .see. H aving  said that. 

I ’m not up in arm s about it either. I t’s their call; it’s not my jo b  to be do ing  their w ork” (#13).

This suggests that the reactivation o f suspended sentences depends upon the local policy and 

practice in individual D istrict C ourt areas. If suspended sentences are rarely reactivated, it may be 

the case that a person w ho defaults on the paym ent o f a fine is more likely to experience a prison 

.sentence, how ever short, than one that breaches the conditions o f a suspended sentence.

Suspended Sentence and Peace/Probation Bonds

The suspended sentence, when im posed, was usually accom panied either by a peace bond or a 

probation bond. Judges tended to use peace bonds in relation to the assault case and probation 

bonds in relation to the theft case. O ne judge explained that he preferred to u.se peace bonds
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becausc if  the suspended sentence is breached the offender m ust pay the am ount o f the bond. The 

m ajority o f judges in the theft case indicated that they w ould im pose a probation bond with the 

suspended sentence: the conditions included rem aining sober, undergoing drug tests, co-operating 

with the probation services and attending a residential treatm ent centre. Judges did not specifically 

m ention bonds accom panying suspended sentences in either the burglary or the road traffic cases.

Quantum o f Punishment

There w as som e variation in the length o f suspended sentences that judges would im pose in three 

o f  the four sentencing vignettes. In the assault case, the length o f suspended sentences ranged from 

2 to  6-m onths and the average length w as 3-m onths. In the theft case, sentences ranged from  2 to 8- 

m onths w ith an average o f 5-m onths. Judges varied most regarding the length o f the suspended 

sentences they w ould impo.se in the burglary case: sentences ranged from  2 to 12-m onths w ith an 

average o f  6-m onths. O ne judge indicated that he w ould im pose a 2 to 3-m onth suspended sentence 

in the road traffic case.

Prison

As discussed in C hapter 5, during the interview s, the m ajority o f D istrict C ourt judges agreed with 

the statem ent that prison should be used as a last resort. H owever, when passing sentence during 

the sentencing vignettes judges indicated that w ould consider using a pri.son sentence rem arkably 

frequently. A ll, except one, indicated that they w ould consider using prison in the road traffic case, 

four fifths considered it suitable for the theft case, over tw o thirds w ould consider im posing a 

prison sentence in the burglary ca,se and alm ost one half o f judges w ould consider using it in the 

assault case.

H ow ever, although the m ajority o f judges considered prison suitable in all four cases, this did not 

m ean that they w ould im pose an im m ediate prison sentence. There w as some disagreem ent 

am ongst D istrict Court judges regarding the conditions that w ould trigger a sentence of 

im prisonm ent in all four sentencing vignettes. The follow ing section exam ines the level o f 

agreem ent betw een D istrict C ourt judges regarding the suitability o f prison and the conditions that 

w ould trigger a prison sentence in each o f the four sentencing vignettes.

Suitability o f  the Prison in the Four Sentencing Vignettes

O f the four vignettes D istrict C ourt judges disagreed m ost about the suitability o f a prison sentence 

in relation to assault. A lm ost one h a lf o f  judges indicated that they w ould consider a prison 

sentence .suitable in the assault case, tw o judges indicated that they did not consider a prison
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sentence and ju s t over one third o f judges did not m ention prison sentence at all (see T able 7-5 

A ppendix B).

In relation to those who considered a prison sentence suitable, only one ju d g e  w ould im pose an 

im m ediate prison sentence. The others indicated that because o f presence o f  m itigating factors, 

they w ould consider the suitability o f a com m unity service order. H owever, they also indicated that 

if the v ic tim ’s injuries transpired to  be more serious than described in the vignette, they w ould 

im pose an im m ediate prison sentence. O f those who did  not consider a prison sentence suitable in 

the assault case, one explained that he generally tries to  avoid a prison sentence where possible and 

the other explained that he w ould not im pose a prison sentence on a first tim e offender.

In relation to the theft case, there was considerable agreem ent between D istrict C ourt judges 

regarding the suitability o f prison and the conditions under which an im m ediate pri.son sentence 

w ould be suitable. Four fifths o f  judges indicated that they w ould consider a prison sentence 

suitable in the theft case, w hereas one fifth did not m ention prison at all (see T able 7-5 A ppendix 

B). In relation to those who considered a prison sentence suitable, only one judge indicated that he 

w ould im pose an im m ediate prison sentence. The vast majority o f judges indicated that they w ould 

im pose an im m ediate prison sentence if the offender were unw illing or unable to engage in drug 

treatm ent.

D istrict C ourt judges agreed most about the .suitability o f a prison sentence in the road traffic case. 

All judges, with one exception, indicated that a prison sentence w ould be suitable in the road traffic 

case (see T able 7-5 A ppendix B). The one judge that did not mention a prison sentence declined to 

indicate a penalty w ithout having access to additional inform ation on the case.

O f those w ho considered prison .suitable in the road traffic case, five w ould im pose an im m ediate 

prison sentence, w hereas nine indicated that they w ould only im pose an im m ediate sentence if 

certain conditions were fulfilled. These conditions included: if the o ffender w ere unw illing  to 

address his alcohol addiction; if the offender had a num ber o f previous conditions; if  the offence 

occurred after the suspended sentence; and if there were no m itigating factors. T herefore, w hile 

judges generally agreed that a prison sentence w ould be an appropriate penalty in the road traffic 

case, they tended to disagree about the exact conditions that m ust be fulfilled before an im m ediate 

prison sentence should be imposed.

T here w as a high level o f  agreem ent am ongst D istrict C ourt judges regarding the suitability o f a 

prison sentence in the burglary case. O ver tw o thirds o f judges considered a prison sentence 

appropriate in the burglary case (see Table 7-5 A ppendix B). H owever, only four judges indicated 

that they w ould im pose an im m ediate prison sentence. The rem aining judges envisaged im posing a
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prison sentence as part o f  a w orst-case scenario if  the offender w ere unwiUing to address his 

addiction. O ne ju d g e  d id  not regard an im m ediate prison sentence appropriate in the burglary. In 

his view, the victim s w ere not gravely affected by the burglary and therefore there w as no need to 

give the o ffender a prison sentence. O ne fifth o f judges did not m ention prison when passing 

sentence in the burglary case.

In conclusion, there w as a higher level o f  agreem ent betw een D istrict C ourt judges regarding the 

suitability o f  a prison sentence in three o f the four sentencing vignettes. Indeed, judges tended to 

agree m ore about the suitability  o f  a prison sentence than they did about the suitability o f any o f the 

alternatives to  im prisonm ent. H ow ever, the level o f  agreem ent regarding the conditions under 

which an im m ediate prison sentence should be im posed varied according to  the case in question.

D raw ing from inform ation collected during the sentencing vignettes, the follow ing sections 

exam ine the view s o f  D istrict C ourt judges in relation to prison.

The Purpose o f Prison

As discussed in C hapter 5, during the interview s, when asked about the sentencing objectives that 

im prisonm ent achieves. D istrict C ourt judges expressed greatest confidence in the ability o f prison 

to  protect the public and to deter offenders. Judges expressed m ixed views about w hether 

rehabilitation could be achieved by im prisonm ent and relatively few judges m entioned that prison 

achieves retribution. D uring the sentencing vignettes, judges m entioned retribution, deterrence and 

public protection m ost frequently  when considering the im position o f  a prison sentence. In fact, 

judges m entioned retribution rem arkably more frequently during sentencing vignettes than during 

the interviews.

Seriousness o f  the Offence

As discussed in C hapter 5, one fifth o f D istrict C ourt judges expressed the view that prison was 

necessary when the offence w as serious enough. D uring the vignettes, alm ost tw o thirds o f judges 

expressed the view  that a prison sentence w as appropriate when it was w arranted due to  the 

seriousness o f the offence.

Persistent Offenders who are Unwilling to Change

A lthough judges expressed the view that prison is appropriate for serious offences, the 

overw helm ing consensus am ongst D istrict C ourt judges was that prison is m ost appropriate for 

persistent offenders w ho w ere unw illing to change. All judges, except one, m ade a statem ent or 

statem ents, at som e point throughout the sentencing vignettes, that prison w as suitable for
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persistent offenders who were unw illing to change. Judges em phasised that it was not just the 

presence o f previous convictions that made an offender deserving o f im prisonm ent. R ather, it was 

the failure o f the offender to alter their attitudes and behaviour. The follow ing quotation illustrates 

how judges em phasised the im portant o f persistent offenders’ failure to alter their attitudes and 

behaviour:

“ ...p e rs is te n t o ffenders w ho  have not been successfu l in altering  th e ir  attitudes, a ltering  their activ ities, 

people w ho are reg re ttab ly  co nstan tly  invo lved  in the d rug  situation  w here I have looked at, and they  w ere to 

m otivate them  to  go to  various agencies for assistance, to follow  the w isdom  o f .. .e i th e r  the p sych ia try  or 

psychology , w ho will not m ake any effo rt w hatsoever to change. T hat w ould  be possib ly  be the underly ing  

issue that w ould m otivate  me to  im pose a prison sen tence” (#4).

The im portance of offenders’ w illingness to  change their attitudes and behaviour w as evident in the 

theft and burglary cases. In relation to both cases, a m ajority o f judges were w illing to  give the 

offenders an opportunity  to  address their addictions through drug treatm ent in order to avoid a 

prison sentence. H ow ever, they indicated that if  the offenders w ere unw illing or unable to address 

their addictions, an im m ediate prison sentence w ould be im posed. H owever, judges did not always 

agree that the offender deserved a chance to  change. In relation to the theft case, although a 

m ajority o f judges indicated that they w ould give the offender a chance to reform , one judge 

indicated that he w ould im pose an im m ediate prison sentence principally  because in his view, the 

offender did not deserve another chance:

“C ertain ly  if  I w as dealing  w ith that case, I w ould be dealing  w ith it by w ay o f a custod ia l s e n te n c e ...I t  is 

clear from  w hat I 'v e  been told here that she has previously  been in court for theft. A nd those are only the 

occasions on w hich  she has been apprehended . A nd on tw o  previous occasions, she has been conv ic ted  for 

theft, one can be fairly  sure that she w as dealt w ith  len ien tly  on the prev ious occasions. But I ’m inclined  in 

situations like this, a third tim e unlucky. S om eone is not learn ing and un less deterred , will con tinue  to re 

offend” (#6).

As the follow ing quotation illustrates, the decision as to w hether or not the offender deserved a 

chance was based on judges’ subjective assessm ents o f the likelihood o f the offender to be 

reform ed:

“A nd then I w ould  decide on balance, have I fo rm ed  the opinion that th is person is capab le o f redem ption  if 

you like, and I w ould  U"y and avoid a custodia l sentence, give them  a com m unity  service o rder o r put them  on 

a suspended  sen tence w ith stric t term s a ttach ing  to  a p robation  o rd er” (#8).

Sim ilarly, in relation to the road traffic case, five judges indicated that they w ould im pose an 

im m ediate prison sentence principally because in their view , the offender had had previous chances
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from the courts and had refused to  change. The follow ing extracts are taken from the five judges 

who indicated that they w ould im pose an im m ediate prison sentence in the road traffic case;

“ Is the court going to in tervene  here to  b reak  the cycle  o f  re-offend ing? ll cou ld  do so  but the court has 

already  em b ark ed  upon that p rocedure  p rev iously  by suspend ing  the sentence and  that channel has now  been 

closed  o u t” (#1).

“T h is is som ebody  w ho is not learn ing , this is  som ebody  w ho  has been before the cou rts on several o ccasions 

and is no t ge tting  the  m essage and is pu tting  o th er p eo p les ' lives at risk” (#6).

“ I w ould  send that m an to ja i l . . . In  th is case  he could  hardly  d rive the veh icle , he had been previously  

convic ted  tw o  m onths ago an d  that m eans that he has show n u tter con tem pt o f  the c o u rt.. .th a t that m an feels 

that he is exem pt from  san c tio n ” (#11).

“S o  he has a p rev ious record , he con tinues to  drive a car, he is a th rea t to  you or m e on the road, he h a sn 't 

availed  o f  the  chances h e ’s go t p rev iously  so  he d o e s n 't  deserve  it” (#12).

“ It is very  im portan t that he is re-o ffend ing  w ith in  tw o m onths and a lready  has a suspended  sen ten ce” (#15).

H owever, the burglary case is .somewhat d ifferent to the theft and road traffic cases: the burglary 

offender only had one previous conviction, w hereas the offender in the theft case had three and in 

the road traffic case the offender had a num ber o f previous convictions. The burglary offender 

therefore does not fall neatly into the category o f persistent offender. Indeed one judge m ade this 

exact point in relation to the burglary offender;

“ H e 's  not a lost cause yet b ecause  he on ly  has one p rev ious conviction  and successfu lly  com pleted  

com m unity  serv ice penalty . H e need s help fo r add iction  because  that is c learly  the cause o f  h is crim e. If 

im prisoned , he  w ill com e out w o rse”(# l5 ) .

A lthough the burglary offender may not be a ‘lost cause’ in that he w as not yet a ‘persisten t’ 

offender, nevertheless, over tw o thirds o f  judges considered a prison sentence appropriate in the 

burglary case. Four judges indicated that they w ould im pose an im m ediate prison sentence and 

seven envisaged im posing a prison sentence as a w orst-case scenario if  certain conditions w ere not 

fulfilled.

In relation to those that w ould im pose an im m ediate prison sentence, the tw o key factors w ere the 

seriousness o f  the offence and the need to deter the offender from re-offending. All four judges 

referred to the seriousness o f the offence o f burglary' and tw o referred to the need to teach the 

o ffender a lesson. In relation to the seriousness o f the offence, burglary was described variously as
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a ‘serious’ offence, as a ‘crim e o f v io lence’, as ‘one o f the worst crim es’ and as a ‘v io lation’. Tw o 

judges stressed the need to teach the offender a lesson, that if he continues to re-offend he will face 

prison. For one judge, the prison sentence was seen as a possible turning point for the offender and 

the other judge stressed that som ething has to im pact upon his mind, “a guillotine m ust fall at some 

stage” . They also stressed the im portance of deterrence and one specifically  m entioned that 

although the offender needs help with his addiction the court does not have a duty to help but does 

have a duty to deter.

These judges did not describe the offender as a persistent offender who had received m any chances 

in the past from  the courts but they w ere very clear about the fact that if he w ere unw illing to 

change then a prison sentence w ould be appropriate. This may reflect an im plicit recognition by 

judges o f the fact that if heroin addicts are com m itting crim e to feed their habit they will continue 

to re-offend until they address their addiction. Indeed, a num ber o f judges specifically  m entioned 

this factor. A lthough many m entioned that they w ould prefer the option of rehabilitation for this 

offender, most considered the offence o f burglary to be quite a serious offence and this factor may 

have been influential in term s of their preference for a prison sentence if rehabilitation was not an 

option.

When Other Penalties Have Failed or  are Not Appropriate

D uring the sentencing vignettes one third o f judges indicated that they consider a prison sentence 

appropriate in circum stances where all other penalties have been tried but have failed to  stop the 

offender from re-offending and in circum stances w here other penalties are simply not appropriate.

“I c o u ld n 't speak for any o th er ju d g e s  as to w hat m otivates them  but certain ly  as far as I am  concerned  it’s a 

last resort to arrive at that point in a sentence they  will have travelled  m any roads, by w ay o f  com m unity  

serv ice, by w ay o f  probation  reports, by w ay o f p sych iatric  reports, m edical repo rts , d rug  treatm ent 

in terven tion  centres. W hatever I physically , possib ly  can do, I will fo llow  those till the very  last until I arrive 

at a poin t w here I feel there  m ust be an in terrup tion . It m ay be a lim ited  rem and or a lim ited  ,sentence”(#4).

In som e cases the list o f  suitable options is exhausted sooner than in others either because the 

offence itself is too serious for some o f the lighter penalties or because the o ffender is not a suitable 

candidate for certain penalties. In the follow ing extract, having explained that a com m unity service 

order w ould not be suitable because the offender in the theft case was a drug addict, the judge 

explains why other alternatives to im prisonm ent w ould not be suitable:

“A fine w o u ld n 't be an option ; w e’re long past the app lica tion  o f  the p robation  act w here  you d ism iss the 

charge given the m inor nature o f  the offence and the c ircum stances o f  the offender. A suspended  sen tence , to  

m y m ind, it m ight be an op tion  there w here you w ould  co nvey  to the accused that if  you do this again you are
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at risk, but I would  suspect that having two previous convictions for theft,  she m ay  have been told this 

a lready, and at this juncture ,  in the life o f  this offender.  I 'm  afraid it m ight be t ime to serve a short sen tence” 

( # 6 ).

A nother judge explained that if an offender had received a num ber o f chances in the past from the 

courts in the form o f lenient penalties he may com e to believe that in effect he w ill never be 

sanctioned. In these circum stances a prison sentence may be appropriate because:

“ S om eth ing  has to  impact  upon his life to let him know that he cannot  continue  and expect  con t inuous benign 

orders  from the cour ts” . (#11)

T his may explain why a prison sentence is som etim es im posed on relatively m inor offcnces: it may 

take som e tim e but if an offender persistently com m its m inor offcnces he may be dealt with 

eventually  by w ay of a prison sentence.

Imprisonment and Family Responsibilities

D uring the vignettes, som e D istrict Court judges expressed reservations about impri,soning the theft 

o ffender because she was the sole provider for her three children. Two judges expressly m entioned 

that they w ould be reluctant to im prison the theft offender bccause o f  the im pact that this would 

have on her children. T w o judges expressed concern about the im pact o f a prison sentence on her 

children but also expressed the view  that she should not be allow ed to  hide behind her children. 

Lastly, one judge indicated that he w ould im pose an im m ediate prison sentence on the offender in 

the theft ease. H ow ever, he also indicated that bccause she was the sole provider for three children, 

he w ould only im pose a I-m onth prison sentence. In contrast, judges who indicated that they w ould 

con.sider im posing a prison sentence in the assault case did not express concern about the im pact 

that this would have on the offender’s children.

Quantum o f Punishment

T here was considerable variation in the length o f  prison sentences D istrict C ourt judges w ould 

im pose in all four cases. In the assault case, the length o f  prison .sentence ranged from 14 days to 5- 

m onths and the average length was 2 m onths. The length o f prison sentences varied m ost in the 

theft, road traffic and burglary cases. In the theft case, the length o f  prison sentence ranged from  30 

days to  9-m onths and the average length was 4-m onths. In the road traffic case, sentence length 

ranged from 2 to 10-m onths with an average o f 4 ‘/ 2-m onths. Lastly, in the burglary case, sentence 

lengths ranged from  2 to 12-m onths and the average length w as 5 '/2-m onths.
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Conclusion

W hen passing sentence in each sentencing vignette D istrict C ourt judges were asiced to com m ent 

on the suitability o f the various sentencing options available to them . In general, there was 

considerable disagreem ent am ongst judges regarding the suitability o f different sanctions in each 

case, although the level o f  disagreem ent ranged from  sanction to sanction and from  case to  case.

D istrict C ourt judges tended to agree most about the appropriate use o f prison but disagreed most 

about the appropriate use o f non-custodial sanctions. T his is illustrated by the fact that in all four 

cases, there w as a striking contrast betw een the high level o f agreem ent judges exhibited about the 

use o f im prisonm ent in the w orst-case .scenarios and the considerable disagreem ent they exhibited 

regarding non-custodial penalties in the best-case scenarios.

[n relation to non-custodial penalties, differences in view s were most pronounced in relation to 

certain penalties for unem ployed and drug-addicted offenders. D istrict C ourt judges disagreed 

about the suitability o f  the com pensation order for offenders with drug addictions and were divided 

on the issue o f the appropriateness o f its use in relation to unem ployed offenders. In relation to  the 

use o f fines, som e judges w ould not im pose a fine on unem ployed offenders because o f the 

difficulty these offenders experience in paying fines whereas others indicated that in relation to 

unem ployed offenders they w ould impo.se low er fines and allow  longer tim e to pay.

M ost D istrict Court judges agreed that the com m unity service was not suitable for offenders with 

addictions although others w ould im pose it if the offender w ere rehabilitated. The suspended 

.sentence was the sanction o f choice for many judges when dealing with addicted offenders 

although som e preferred fines and com m unity service orders.

A lthough when interview ed, a m ajority o f D istrict C ourt judges agreed w ith the .statement that 

prison should be used as a last resort, during the vignettes judges indicated that they w ould 

consider using a prison sentence rem arkably frequently. H owever, the overw helm ing consensus 

am ongst D istrict C ourt judges w as that a prison sentence was m ost appropriate for persistent 

offenders w ho were unw illing to change and indeed a m ajority indicated that if  the offenders in the 

theft and burglary cases were unable or unw illing to address their addiction they w ould be 

im prisoned.

The fact that D istrict C ourt judges disagree about the suitability o f various penalties when 

sentencing the same case, suggests that inconsistency in sentencing is related to different view s 

regarding the suitability o f various sanctions for particular offences and particular offenders. 

H owever, even when D istrict Court judges agreed about the suitability o f a particular penalty in a
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particular case, there was considerable variation between District C ourt judges regarding the 

quantum  of punishm ent that should be im posed. For exam ple, in the assault case, the level o f 

com pensation ranged from €300 to €1500; fines ranged form €200 to  €700 and com m unity service 

hours ranged from  60 to 200. Sim ilarly, in the theft case, the length o f suspended sentences ranged 

from  2 to 8-m onths and the length o f prison sentences ranged from 30 days to 9-m onths.

A lthough in C hapter 6 we saw that certain sentencing objectives were associated with differences 

in sentencing severity, in this chaptcr, with the exception o f the suspended sentence and the prison 

sentence, there appeared to be no agreem ent betw een judges regarding the sentencing objectives 

that individual penalties achieved. A lthough m ost judges view ed the com pensation order as a 

m eans o f com pensating the victim s for the harm  caused by the offence, different judges associated 

it with different objectives including retribution, deterrence, restitution, restoration and reparation. 

Sim ilarly , judges expressed the view that a com m unity service order w ould achieve a num ber of 

sentencing objectives including rehabilitation, reparation and punishm ent. In contra.st, m ost judges 

believed the suspended sentence achieved deterrence and that a prison sentence achieved public 

protection, deterrence and retribution. This suggests that there may not be a relationship between 

particular sentencing objectives and particular penalties, other than in the case o f im prisonm ent and 

suspended sentences.

C hapters 5, 6 and 7, were conccrncd w ith the view s and sentencing practices o f  D istrict Court 

judges. The follow ing chaptcr it is concerned with view s o f C ircuit C ourt judges on crime, 

sentencing, punishm ent and the role o f the courts.
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CHAPTER EIGHT: THE CIRCUIT COURT JUDICIAL ATTITUDES TO CRIME, 

SENTENCING AND PUNISHMENT  

Introduction

The previous three chapters presented the findings from the sem i-structured interview s and 

sentencing vignettes w ith D istrict C ourt judges. T his chapter is concerned w ith view s o f C ircuit 

C ourt judges on crim e, sentencing, punishm ent and the role o f the courts. It presents the findings o f 

the sem i-structured in terview s with C ircuit C ourt judges in four parts. It begins w ith a descriptive 

analysis o f C ircuit C ourt ju d g es’ view s on crim e, the causes o f  crim e and crim e prevention 

strategies. T his chapter then goes on to describe and analyse jud ic ia l view s on the nature o f 

sentencing, and consistency in sentencing. The third part o f this chapter provides a descriptive 

analysis o f the view s o f C ircuit C ourt judges on prison and alternatives to pri.son. Lastly, this 

chapter describes C ircuit C ourt ju d g es’ views on the role played by the court in com bating crime. 

The final chapter discusses the im plications o f the findings outlined in this chapter, w ithin the 

context o f this and previous research.

Crime

C ircuit Court judges w ere asked to answ er three general and opcn-cndcd questions in relation to 

crime. F irstly, they were asked to describe the crim e in Ireland; secondly, they w ere asked about 

what they thought w ere the main causes o f crim e in Ireland; and lastly, they w ere asked about 

which strategies, in their view, w ould best contribute to preventing crime.

D escriptions o f  Crime

The m ajority o f  C ircuit C ourt judges expressed a pessim istic view o f the crim e in Ireland today 

(see Table 8-1 A ppendix C). Three quarters o f judges felt that crim e was a problem  in Ireland. Tw o 

judges described it as e ither a significant problem  or as a very serious problem . Just less than one 

half o f C ircuit C ourt judges described crim e as increasing. In particular, these judges expressed  the 

view  that the level o f violent crim e in Ireland had increased and was grow ing rapidly. Three C ircuit 

C ourt judges described crim e in Ireland as being prim arily  drug related w hereas only one described 

it as being drink related.

O ne judge expressed the view  that crim e was related to both drink and drugs and that the increase 

in crim e, especially  violent crime, was due to  the change in attitude brought on by .substance abuse:
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“ 1 th ink  that crim e is becom ing  m ore and  m ore serious. I th ink  that the rate at w hich  v ic tim s are  suffering  is 

far g rea ter because  the  degree o f  v io lence  used is unconscionab le. T here  has been a sea change in p eo p le s’ 

attitudes, cc rta in ly  young  p eo p les’ a ttitudes, perhaps as a consequence  o f d rink  and certain ly  to drugs. A nd 

there seem s to be a feeling , a view , that once you have drink or d rugs, taken you are  at liberty  to m ete out any 

pun ishm en t you like to  som ebody  that c rosses you. A nd therefore the d eg ree  o f  v io lence  being used  and the 

exten t o f  in ju ry  being  su ffe re d ...I  w ou ld  see a m arked change in i t . . . I  expect that the  crim e figu res are not 

rep resen ta tive  o f  the true  situ a tio n ” (#8).

In contrast to this, one quarter o f  judges expressed an optim istic view o f crime. O ne judge 

expressed the view  that the perception of crim e in Ireland was often w orse than the reality o f  crime. 

The second judge expressed the view  that crim e was not a problem or at least not as m uch o f a 

problem , as the often-hysterical nature o f tabloid new spaper accounts w ould suggest.

Causes of Crime

W hen asked about the causes o f crim e in Ireland, a m ajority o f  C ircuit C ourt judges indicated that 

there were a variety o f  causcs and not ju s t one (see T able 8-2 A ppendix C). N otw ithstanding the 

variety o f causcs identified, a num ber of general types o f  causes em erged as dom inant. C ircuit 

C ourt judges expressed the view that one o r m ore o f the follow ing factors causes crim e in Ireland: 

a lack o f education, em ploym ent and resources; addiction to either to drugs or alcohol; personal 

attributes; and a w eakening o f traditional value systems.

The m ost often cited cause o f crim e was addiction to drugs (see T able 8-2 A ppendix C). W hile 

over three quarters o f  C ircuit C ourt judges m entioned addiction, the follow ing causes o f  crim e 

w ere m entioned by one h a lf  o f C ircuit C ourt judges; a lack o f education, em ploym ent and 

resources; personal characteristics; and the w eakening of traditional value system s.

Addiction

W hen asked about the causes o f crim e in Ireland, C ircuit C ourt judges cited addiction to  drugs 

m ost often. A ll judges, except one, expressed the view that drugs w ere a serious cause o f crim e, 

w hereas only tw o judges expressly m entioned alcohol. In relation to drugs, most judges explained 

that drugs cause crim e because addicts com m it crim e to feed their drug habit. H ow ever, one judge 

also m entioned that the huge rew ards available from the sale and supply o f  illegal drugs led to  the 

creation o f gangs and gang w arfare. O ne judge expressed the view that alcohol and drug related 

offences m ake up a huge proportion o f  all crim e and another judge linked the increase in violent 

crim e to the increased fearlessness o f those w ho abuse drugs and alcohol.
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Lack o f  Education, Employment and Resources

O ne half o f  C ircuit C ourt judges m entioned the lack of education, em ploym ent or resources as 

possible causes of crim e in Ireland. Tw o judges m entioned both poverty and unem ploym ent 

w hereas three m entioned the lack o f education. M ost judges expressed the view  that these causes 

w ere currently  operative in Ireland. H ow ever, one judge doubted this. He explained that, while 

poverty and unem ploym ent used to be operative causes o f crim e when Ireland w as not very 

econom ically vibrant, social conditions had now changed. In his view , these causes o f crim e had 

declined in im portance and had been superseded by other causes, including a lack o f  discipline.

Personal Characteristics

Three C ircuit C ourt judges identified personal characteristics as possible causes o f  crim e in Ireland. 

In relation to greed, three judges expressed the view  that greed causes people to  engage in crim e 

because they are attracted to the huge financial rew ards and profits that can be made or because 

they want to make money easily and dishonestly. O ne judge expressed the view that som e 

offenders engage in crim e for the thrill factor.

Weakening o f  Traditional Value Systems

O ne half o f C ircuit C ourt judges view ed the w eakening of traditional value system s as possible 

causes o f crim e. Tw o judges expres.sed the view  that crim e was caused by the lack o f parental 

support or by the lack o f proper parenting. A third judge explained that now adays there seem ed to 

be a lack of discipline and people w ere no longer deterred by the fear that they might be 

apprehended or that they m ight be im prisoned:

“I suspect i t ’s a lack o f  d isc ip line . T here is a view  that they are not going to get caugh t o r that i f  they d o  get 

caught they are no t necessarily  going to  get pun ished  or that there w ill not be a day w hen they w ill have to 

stand up and account for them se lves. I begin to  fear that there is a considerab le  num ber o f  people w ho are not 

affected  in any w ay by the p rospect o f go ing  to prison-w hich  I have to say frigh tens me because u ltim ate ly  

th a t’s the u ltim ate pun ishm en t so th a t’s a w orry . T h e re ’s ju s t a sea change o f  m entality , an attitude am ongst 

people that th e y ’ll do  w hat they  dam n well please” (#8).

Lastly, a fourth judge expressed the view  that one of the causes o f violent crim e in Ireland w as that 

there had been a spill over from the violence that .started in Northern Ireland.
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Strategies for Preventing Crime

W hen asked about the type o f strategies they thought m ight prevent crim e, C ircuit C ourt judges 

m entioned a range o f crim e prevention techniques including: more education; tackling the drug 

problem ; greater detection, prevention and expedition o f crim inals; m ore resources for the 

probation and w elfare service; and a num ber o f other approaches.

T he m ost frequently  cited crim e prevention strategies were; those related to the crim inal ju stice  

system ; m ore education; and tackling drug addiction (see T able 8-3 A ppendix C). On the o ther 

hand, ju s t one judge was responsible for all three strategies in the ‘o ther’ category.

More Education

O ne half o f C ircuit C ourt judges cited m ore education as a strategy that w ould contribute to crim e 

prevention (see Table 8-3 Appendix C). O ne judge explained that in his view , all children from 

dysfunctional fam ilies should be fully educated, w hereas another judge em phasised the fact that a 

person ’s options w ere lim ited if  they could not read or write.

Tackle Drug Addiction

O ne half o f  C ircuit C ourt judges advocated tackling drug addiction as a crim e prevention strategy. 

T w o judges em phasised the need for m ore drug rehabilitation and tw o em phasised the need to 

change attitudes through increased drug aw areness. O ne judge expressed the view that the attitude 

to  drink  in Ireland needed to change:

“ W hen , as a studen t or as a y ounger m an, w hen one w ent ou t for a few  d rinks, if one got in tox ica ted , it w as a 

side e ffe c t o f  the fun one w as hav ing  and the p leasure w as hav ing  com pany  ra th er than the d rink . I th ink  

now adays it seem s to be the case that young  peop le  go  out w ith the purpose o f  ge tting  d runk as qu ick ly  as 

possib le . A nd th a t 's  an a ttitude to d rink , w hich  reflec ts a total lack  o f  understan d in g  and  a lack  o f  d isc ip lin e” 

(#8 ).

Criminal Justice System

O ne h a lf o f  C ircuit Court judges advocated crim e prevention strategies that w ere related to the 

crim inal justice system . Tw o judges advocated greater detection and prevention o f  crim e, w hereas 

one judge expressed the view that expediting the judicial process w ould in itself prevent crim e. In 

relation to crim e prevention, one judge highlighted the need for m ulti-disciplinary strategies, as 

well as, the need for the various agencies involved in crim e prevention to be m ore co-ordinated in
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their efforts. Lastly, one judge expressed the view  that m ore resources should be invested in the 

Probation and W elfare Service, rather than into expanding the prison system.

O ther Strategies

O ne judge suggested a num ber of ‘o ther’ strategies that w ould contribute to  crim e prevention. 

These included the need to increase the levels o f discipline in society, especially in .schools and in 

hom es, and also the need to  address the fact that, although jobs w ere readily available, many people 

do not feel like stakeholders in the Ireland o f today. This judge also stressed the need for individual 

m em bers o f society to take pensonal responsibility for they way they behave and for the 

consequences o f their behaviour:

“People u ltim ate ly  have to be required  to  take personal responsib ility  for w hat they  do  and the con.sequences 

o f w hat they do. Until such tim e as that happens I th ink  the problem  is going to get increasing ly  w orse and 

th a t’s right across the board  w hether its som ebody  w ho is speeding  on the road, or som ebody  w ho is ripp ing  

a bar o f  choco late  out o f  a shop or som ebody  w ho is k ick ing  so m e o n e’s head in on the side o f the pavem ent 

w hen they  are full o f d rink  or d rugs or w hatever i t ’s the sam e thing. T here  has to be u ltim ately  a notion  that 

one has a sense o f  responsib ility  to o n ese lf and to ones coun try  and tow ards o n e ’s fellow  citizen . T h a t’s sadly 

lack ing  in this coun try” (#8).

Sentencing

D uring the interview s. C ircuit C ourt judges were asked three general questions about sentencing: 

firstly, they w ere asked to describe the process o f sentencing generally; secondly, they were asked 

w hether or not there was a ‘going rate’ or a tariff; and thirdly, they w ere asked about their view s on 

consistency in sentencing.

D escriptions o f  Sentencing

Judges were asked to  describe the process o f sentencing. This question was designed to elicit open- 

ended responses about how  judges experience and understand the sentencing process. C ircuit C ourt 

judges’ responses to this question w ere quite varied (see Table 8-4 A ppendix C). Some judges 

described how they experience sentencing, others described the process o f how  they sentence and 

others described what they thought the purposes o f sentencing were. All C ircuit Court judges 

referred to the im portance o f  the role played by superior courts, in particular the C ourt o f Crim inal 

A ppeal, in term s o f the provision of guidelines and guidance.
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Experience o f  Sentencing

W hen asked to describe the process o f sentencing, three quarters o f C ircuit C ourt judges described 

how  they experienced sentencing (see T able 8-4 A ppendix C). O ne half o f these judges described 

their cxpcricnces o f  sentencing as relatively unproblem atic, w hereas the other ha lf described their 

experience of sentencing as difficult.

In relation to those that found sentencing relatively unproblem atic, one judge explained that he 

found sentencing reasonably stress free and attributed this to the fact that he had so much 

experience in dealing with crim inal matters. A second judge described sentencing as ‘part and 

parcel o f being a crim inal ju d g e ’. A third judge explained that sentencing was not difficult in 

relation to  relatively m inor crim inal m atters, involving fines and other non-custodial penalties. 

H ow ever, when sentencing involved the im position of a prison, he explained that he found this 

upsetting.

In relation to judges who dcscribcd sentencing as difficult, tw o judges explained that sentencing 

could be difficult on a hum an level, especially when it involved sending som eone to prison. 

H ow ever, a third judge explained that, in his view, sentencing could be difficult because o f the 

variety o f factors that must be considered and w eighted before reaching a decision.

T w o ju d g es em phasised the im portance of the fact that it was not the crim e that is sentenced but the 

individual who com m itted the crime. N otw ithstanding that a person may have com m itted a very 

serious offence, they em phasised the fact that each individual offender is a hum an being:

“One must never forget that you are dealing with a human being and you have the capacity to ruin 

somebody’s life with a word or that you have the capacity to turn somebody’s life around for the better if 

they are prepared to assist you in that regard” (#4).

O ne judge stressed the fact that when an offender is brought aw ay in chains, it can be very 

upsetting for judges on a hum an level. He explained that this was the case even in relation to 

hardened crim inals, w ho m ight have been back and forth to prison ten or tw enty tim es. In his view, 

every person who w as dragged aw ay in chains represented a hum an tragedy and judges could not 

help but be affected by that.

Purposes o f  Sentencing

W hen asked to  describe sentencing, tw o judges com m ented on the philosophy o f sentencing or on 

the purposes o f  sentencing. O ne judge expressed the view that he rarely, if  ever, philosophises 
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about w hat he is trying to achieve when sentencing. In contrast, the other judge described in som e 

detail the three sentencing objectives he regarded as most relevant and these included deterrence, 

retribution and rehabilitation.

Process o f  Sentencing and Factors Im portant in Sentencing

W hen asked to  describe sentencing, alm ost all C ircuit Court judges referred to  the individuality  o f 

each case and the im portance o f approaching sentencing on a case-by-case basis. C ircuit C ourt 

judges explained that sentencing involved taking into account the circum stances o f the crim e and 

the circum stances o f the individual offender in each case. M ost judges em phasised the fact that, 

although there may be general sim ilarities betw een certain types o f crim es, no tw o individuals were 

ever the sam e. They explained that because no tw o individuals were ever the sam e, each case was 

unique and had to be considered separately:

“W ell any tim e you are dealing  w ith sen tencing  you are dealing  w ith a hum an being  and that hum an being 

can stand before  a court and from  the point of v iew  o f ‘1 c o u ld n 't give a hoot ju d g e  w hat you do  w ith m e ’, or 

from  the poin t o f  view  ‘I feel sham e for w hat I 'v e  done and rem orse fo r w hat I 'v e  d o n e ’, and betw een the 

tw o  there is a huge m iasm a o f  d ifferent peop le” (#6).

The majority o f C ircuit C ourt judges articulated a sim ilar approach to  the actual process o f 

sentencing. Three quarters o f judges described the process as involving three general stages: firstly, 

they consider the seriousness o f  the case; secondly, they consider the aggravating factors in the 

case; and thirdly, the m itigating factors. The follow ing quotation is typical o f how most judges 

described the process o f  sentencing:

“O ur approach  is a case-by -case  approach , you look a l the se riousness of the  case, then  set ou t the 

agg ravating  c ircum stances on one hand and the m itigating  on the o ther” (#2).

N ot all o f these judges described the process as occurring in the exact sequence outlined  above, but 

all judges did refer to all three stages;

“Y ou take in to  considera tion  the nature o f  the crim e, his invo lvem ent in it, his p rev ious co nv ic tions, his 

d isposition  from  m any po in ts o f  view  for exam ple , m ental defects, invo lvem ent in co m m unity , p rev ious 

convic tions-the  num ber, nature and w hether or not they  are o f  sam e type. A lso  how  long  since his last 

conviction , his age is very im portant. Y oung  people look at it in a d ifferen t light than o ld er people. Y oung 

people grow  out o f  it, they have to be pun ished  but their life c a n ’t be ru ined. P rev ious co n v ic tio n s are a b ig 

fac to r and the probation  and  w elfare service is very  influential. T here m ust be a d iscount w here there is p lea 

o f gu ilty”  (#4).
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M ost judges gave exam ples o f  the types o f factors that fall to be considered in each case (see Table 

8-4 A ppendix C). In relation to  the offencc, typical factors included: the im pact on the victim ; 

w hether the offence involved violence; w hether it w as prem editated or opportunistic; and the 

degree o f involvem ent the offender had in the crime. In relation to the offender, typical factors 

included; his character; background and disposition; w hether he had previous convictions and if  so 

the num ber and nature o f these; his age, a ttitude and w hether he has any m edical or psychiatric 

problem s. O ther factors m entioned w ere professional reports, such as those provided by the 

Probation and W elfare Service and w hether there w as a guilty plea.

Guidance

W hen discussing the process o f  sentencing, all C ircuit C ourt judges referred to  the role played by 

the C ourt o f  Crim inal Appeal in setting dow n sentencing guidelines and in providing sentencing 

guidance to C ircuit C ourt judges. M ost referred to the fact that the Court o f C rim inal A ppeal had 

defined in some detail the aggravating and m itigating circum stances that should be considered 

when sentencing. Som e judges m entioned the corrective influence o f the C ourt o f C rim inal Appeal. 

T hey explained that if  they erred when sentencing, the C ourt o f Appeal can correct the sentence by 

either increasing or decreasing it. A lthough C ircuit C ourt judges w ere cognisant o f the im portance 

o f  its corrective and guiding influence, over one half o f them were critical o f  certain aspects o f  how 

the C ourt o f  Crim inal A ppeal operates.

T w o judges were critical o f  the cou rt’s inability to  lay down a consistent set o f guidelines and 

attributed  this to the fact that the com position o f the C ourt o f  Crim inal A ppeal changes so often. 

O ne judge w as critical o f the fact that when the C ourt o f C rim inal A ppeal reviews a sentence, it 

only ever sees a transcript and does not see the individual o ffender in court. In his view , th is m eant 

that the Court o f Crim inal A ppeal could therefore not understand the type o f individual w ho had 

been sentenced. A nother judge criticised the fact that the C ourt o f Crim inal Appeal was often 

com posed o f judges w ho m ight never have heard an actual crim inal trial and w ho therefore had no 

experience o f what it was like to actually  sentence. Furtherm ore, one judge explained that w hile it 

was possible to identify  a ‘going ra te’ by exam ining the precedents o f C ourt o f C rim inal A ppeal, 

even when the ‘going rate’ was follow ed, the C ourt o f C rim inal A ppeal still often intervened. 

Lastly, only tw o judges m entioned the im portance o f the Suprem e C ourt in providing general 

guidelines for sentencing.
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TarifT Sentencing

C ircuit C ourt judges were asked w hether there was a tariff system in place or w hether there was a 

‘going rate’ for particular offences when sentencing. The m ajority expressed the view  that there 

w as no tariff or ‘going ra te’ in relation to sentencing in Ireland. H ow ever, tw o judges expressed the 

v iew  that there was (see Table 8-5 A ppendix C).

There is No Tarijf

The m ajority o f C ircuit Court judges expressed the view that sentencing in Ireland was not based 

on a tariff system. Judges stressed that there was no tariff because every case is different and falls 

to be decided on its own unique facts.

They explained that each sentence must reflect the actual crim e com m itted and also the 

circum stances o f the individual w ho com m itted it. Therefore, a tariff o r a ‘going rate’ w ould not be 

com patible with this approach. A lthough in their view there was no tariff system  in place. C ircuit 

C ourt judges explained that the guidance provided by the C ourt o f C rim inal Appeal often acts as a 

regulating force, adjusting sentences upw ards and dow nw ards, in line with the general range that it 

recom m ends. Tw o judges al.so m entioned the fact that statutory m axim um s provide guidance and 

one judge specifically  m entioned that the Suprem e C ourt was against tariffs. Lastly, two judges 

expressed the view  that although there was no general tariff, individual judges usually attem pt to 

set their own guidelines for them selves .so that offenders and practitioners alike can predict the 

approach they are likely to  take tow ards certain situations.

There is a Tarijf

Tw o judges expressed the view  that the precedents o f the C ourt o f C rim inal Appeal represented a 

tariff. H ow ever, both judges stressed the fact that ultim ately, w hile a rough ta riff m ight be apparent 

from  these precedents, each case is alw ays different and will alw ays turn on its own facts.

Consistency in Sentencing

W hen asked about their view s on consistency in sentencing, C ircuit C ourt judges gave a variety o f 

responses (see Table 8-6 A ppendix C). Some judges discussed their view s on consistency in term s 

o f w hether it w as possible, the degree of difficulty associated with achieving it, its desirability , 

factors that militate against it and suggestions for enhancing it. A num ber o f judges expressed 

concern about extrem es in sentencing and about public frustration w ith apparent inconsistencies 

w hile others stressed the im portance o f internal consistency. One judge aligned the notion o f
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consistency with mandatory sentencing whereas another discussed consistency by using case 

examples.

Views on Consistency

Three quarters o f  Circuit Court judges expressed the view that consistency in sentencing was 

desirable, although two beheved that achieving it would be difficult. Two judges thought that 

com plete consistency in sentencing was not possible. They explained that, because each case is 

different, it had to be decided on its own facts and that this militated against the possibility o f  

consistency in sentencing. This view is articulated in the following quotation:

“Well I would think that it’s very difficult to be completely consi.stent in sentencing. Particularly the way it is 

form ulated in Ireland. Our approach is a case-by-case approach...even within what are obviously similar 

cases you will find that in fact there are quite dramatic differences” (#2).

However, one o f  these judges expressed the view  that there should not be glaring inconsistencies 

and the other judge did not discard the possibility o f  consistency completely;

“So consi.stency, you can 't go beyond a certain limit, in other words there should be available a range, an 

acceptable range within which you can hit the individual sentence because there is a m yriad of different 

things regarding the offence and then arc different things regarding the defendant” (#5).

indeed, one judge gave a definition o f consistency that embraced the idea o f  consistency meaning 

‘within an acceptable range’:

“But when I say consistency, if  ten judges in an academ ic exercise gave on average 5-years sentence, and the 

ten o f them varied, som e  would give 6, some would give 4, that's consi.stent in my mind. What would not be 

consistent would be a 10-year or 1-year” (#6).

Another judge also expressed concern about the extremes in sentencing. In his view , the fact that 

individual judges were reluctant to depart from their own view s on the appropriate sentence in 

order to achieve consistency, represented an important obstacle that would have to be overcome if  

consistency in sentencing were to be achieved:

“But I find it very frustrating when I go to my conference and there is a ma.ssive variety of views a.s to what 

the appropriate sentence is and every single judge believes that their sentence is the correct one and every 

single judge would not in any way change their m inds having heard their colleagues view about sentence or 

as to why they came to that sentence ... So there ought to be some way of dealing with these maUers. I mean
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the p rincip les o f  law  that apply  are not rocket science and there ought to be som e w ay e s tab lish ed  to better 

stream line it . ..ju d ic ia l independence m ust obv iously  and at all tim es be m aintained, but ju s t a be tter w ay of 

d o in g  it than w e have at the m om ent” (#8).

Three Circuit Court judges expressed the view that public concern about the apparent lack of 

consistency in sentencing was understandable. In their view, public concern was based upon a 

misunderstanding of the nature of the sentencing system in Ireland: two cases may appear similar 

on the surface but underneath the .surface they are never the same because one individual is very 

different from another.

One judge blamed the media for this misunder.standing. In his view, judges always give reasons for 

their sentences in court but explanations never appear in newspaper reports.

Factors Related to Inconsistency

Circuit Court judges identified a number of factors related to inconsistency in sentencing. Three 

judges specifically mentioned that the uniqueness of each case militates against consistency in 

sentencing, two mentioned the inconsistency inherent in Court of Appeal guidelines and two 

referred to the fact that individual judges have different views regarding the nature of the 

appropriate sentence in any case.

Suggestions to Enhance Consistency

A  number of Circuit Court judges suggested ways that consistency in sentencing could be 

enhanced. One half of judges expressed the view that sentencing guidelines, if consistent, could be 

circulated to all judges and that this would lead to greater consistency. One of these judges 

suggested that the guidelines could take the form of acceptable sentencing ranges, within which, 

judges could sentence individual cases. This would provide a greater degree of consistency whilst 

not stifling judicial discretion in responding to the uniqueness of each case. Finally, two judges 

advocated the use of detailed sentencing databases that would allow judges to see how their 

colleagues were deciding similar cases. However, this would only act as a guide and would not 

interfere with judicial discretion to decide each case on its own facts.

Internal Consistency

Three judges mentioned the importance of maintaining internal consistency in their sentencing 

practices. Two judges explained that internal consi.stency was important, especially for
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practitioners, because they needed to be able to  advise their clients as to the appropriate plea to 

m ake and as to the likelihood o f  a custodial sentence. A third judge explained that he m aintains 

internal consistency by draw ing up his own guidelines.

Case Studies

W hen discussing consistency in sentencing, one judge used the exam ple o f dangerous driving 

causing death. He explained that although the superior courts had provided detailed sentencing 

guidance in relation to this offence, sentences still vary for this type o f  crime. In his view, this was 

because although the crim e is the sam e, the degree o f  fault involved m ay vary substantially from 

one offender to another: one offender may sim ply have m ade an unfortunate driving m istake 

w hereas another m ay have been considerably intoxicated.

“C c n a in ly  you are apply ing  yardsticks to principles,  you must  always apply those. You can u ltimately com c 

dow n with a suspended sentence depending  on, I mean the cr im e is the same dangerous driving causing  death 

but if for instance there is no drink involved or  there is no  hugely reckless driving as  opposed to som ebody 

m ak ing  a mistake. 1 mean I 've  seen m any people  walk out of  my court free people no tw ithstanding a plea to 

that really appall ing  offence whilst  others get long sentences depending  on w h a t ’s invo lved” (#8).

Punishment

C ircuit C ourt judges w ere asked a num ber o f general questions about their attitudes tow ards 

punishm ent, in particular their attitudes tow ards im prisonm ent and alternatives to im prisonm ent.

Prison and Alternatives to Prison

As m entioned in C hapter 5, one o f the principle objectives o f this research is to  explore the m anner 

in which judges use prison as a sanction in Ireland. H ow ever, w hile exploring judicial attitudes 

tow ards the use o f  im prisonm ent m ight increase our understanding o f how  prison is used in Ireland, 

as discussed in C hapter 5, another way to understand how  judges use prison is to explore the 

circum stances in w hich they do not use it: that is to explore attitudes regarding alternatives to 

prison.

In order to  explore judicial attitudes tow ards prison and alternatives to  prison. C ircuit C ourt judges 

w ere asked three principal questions: firstly, judges w ere asked about the sentencing objectives that 

im prisonm ent achieves; secondly, they w ere asked w hether or not they agree w ith the statem ent 

that prison should be used sparingly and only for the m ost serious cases w here no o ther sanction is 

appropriate; and thirdly, they w ere asked about their view s on alternatives to  prison. W here tim e
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allowed, som e C ircuit C ourt judges were also asked w hether or not they believed prison is over

used in Ireland.

Sentencing Objectives Imprisonment Achieves

W hen C ircuit C ourt judges w ere asked about the sentencing objectives a term  o f  im prisonm ent 

achieves, a m ajority expressed the view  that prison achieves deterrence and punishm ent, one half 

m entioned its im portance in term s of incapacitation and ju s t less than one half were confident that 

it achieves rehabilitation (see T able 8-7 A ppendix C). H ow ever, some C ircuit C ourt judges 

doubted its ability to  achieve deterrence and rehabilitation: one half expressed serious doubts about 

its ability to achieve rehabilitation and one judge doubted its ability to deter crime.

Pit nishment/Retribution

All judges, except one, expressed the view that a prison sentence achieves retribution. Tw o judges 

expressed the view  that prison was especially suitable for persistent offenders who are not prepared 

to mend their ways. In their view , there was no alternative for persistent offenders. O ne judge 

expres.sed the view  that retribution had becom e one o f the most im portant objectives of sentencing 

because of the role played by victim s and because o f the need to prevent vigilantism :

“R etribution  has conno ta tions o f  m edieval Justice but is probably the biggest one now  because o f  the ro le 

v ictim s are being given a d irec t con tribu tion  and they  look in m any cases for vengeance . T he victim  im pact 

should  not be param ount because the am ount o f  atten tion  given by the m edia to v ictim s m ay directly  or 

indirectly  influence the sentence. R etribution  is im portan t though because the w hole purpose o f  passing  

sentence is to assure the pub lic  that their injury or hurl is being  addressed  so that they w o n ’t take the law  in to  

their ow n hands” (#7).

Lastly, one judge pointed out that although the deprivation of liberty is supposed to be the 

punishm ent, being sent to  prison in Ireland often involves m ultiple punishm ents:

“ ...th e  deprivation  o f  liberty  is an im m ense punishm ent. T here is no question  or doubt about that. G o ing  into 

the Irish prison system  is no t som eth ing  th a t I w ou ld  personally  re lish  and  I d o n ’t th in k  anybody  do es no 

m atter w ho  they  are. S o  there is . . .a  m ultip le pun ishm en t invo lved  therefore in that” (#8).

Deterrence

Three quarters o f judges expressed the view  that prison can achieve deterrence. In their view , when 

a person w ho com m its a .serious crim e is sent to prison, this inform s the w hole com m unity and acts 

as a general deterrent against crime. O ne judge expressed the view that the deterrent affect o f
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im prisonm ent w ould w ork best if  all judges agreed that, for exam ple, drug dealers, irrespective o f 

the circum stances, should be im prisoned. In his view, this w ould send out a strong message. Tw o 

judges noted that fear o f im prisonm ent is a deterrent. However, they also noted that not all 

m em bers o f society fear prison:

“ D eterrence  is perhaps the one that w orks best, as long  as you h a v e n 't  been in prison before. It w orks for 

w hite  co lla r  crim e, m iddle class peop le and so on, in that they  dread going to  prison and will d o  an y th in g  to 

prevent it, inc lud ing  not co m m ittin g  offences, w hereas if you com e from  a background  w here  crim e and 

go ing  to  prison is an endem ic  part o f  your life, it is no t a deterren t in any  e ffec tive  w ay. A nd if  som ebody  

goes to p rison, the law  o f  d im in ish ing  retu rns app lies and  it becom es less o f a deterren t the longer you rem ain 

in cu sto d y ” (#7).

As this judge identified, the deterrent effect is likely to be w eakest in relation to  tho.se w ho have 

been in prison before o r for those w ho come from  a crim inal background, and strongest for w hite 

collar crim e and m iddle class people. However, w ithout doubt the vast majority o f those sent to 

prison belong to the form er rather than the latter group. T his begs the question, if prison is not a 

deterrent for the vast m ajority  o f those that arc sent there, surely they must be sent there for 

punishm ent rather than anything else.

A lthough a majority o f judges believed that prison acts as a deterrent, one judge specifically 

m entioned that in his view , pri.son is not a deterrent.

Incapacitation

O ne half o f C ircuit C ourt judges indicated that a term o f im prisonm ent achieves incapacitation and 

that this is im portant, especially  with regard to very serious offences, because it m eans that serious 

offenders are kept ou t o f circulation for a considerable period o f tim e. O ne judge acknow ledged 

that while this was a som ew hat sim plistic solution, som etim es it was the only way to protect the 

public.

Rehabilitation

C ircuit C ourt judges w ere m ost divided about the ability o f prison to achieve rehabilitation. Three 

judges expressed the view  that prison can achieve rehabilitation, w hereas four judges w ere adam ant 

that there is no provision for rehabilitation in Irish prisons.

In relation to  those w ho believed that prison could rehabilitate offenders, tw o judges specifically 

referred to the existence o f  rehabilitative program s in som e  pri.sons such as cookery, em ploym ent
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courses and educational courses. H owever, one judge expressed the view  that there was not enough 

inform ation available on w hether prison rehabilitates offenders.

Judges w ho expressed the view  that rehabilitation was not possible in prison stressed the lack o f 

program s and facilities aimed at prom oting rehabilitation:

"T here  is the elem ent o f  rehab ilita tion , w hich  in this country  is a com plete sham bles. T here  is no , in the Irish 

prison system  there is no real a ttem pt m ade, o th er than lip  service, to  ach ieve the concep t o f reh ab ilita tion , 

w hich  1 have to  say 1 th ink  is appalling” (#8).

O ne ju d g e  expressed the view that in term s of rehabilitation prison is often counter productive 

w hile another explained that in his view treatm ent for drug addiction or for sexual offences is 

under-resourced.

Prison as a Last Resort?

C ircuit C ourt judges w ere asked w hether or not they agreed w ith the statem ent that prison should 

be u.sed sparingly and only for the most serious cases where no other sanction is appropriate. All 

C ircuit C ourt judges agreed with this statem ent (see Table 8-8 A ppendix C).

H ow ever, one judge, although he agreed w ith the statem ent, explained that in his view there w ere 

tw o circum stances in w hich people should be .sent to  pri.son: firstly, if there was a pattern o f 

recidivism  and nothing else had w orked; and secondly, if  the crim e was particularly serious. The 

follow ing quotation illustrates this view:

“Y es, yes I w ould . I think it should be a pun ishm ent o f  last resort. I th ink  often  it happens, particu larly  in the 

D istric t C ourt, that ju d g e s  th ink  I’ll send him  to prison unless there is a good reason not to. I th ink  it shou ld  

be the opposite , I w o u ld n ’t send them  to  prison unless there  is a good reason  to do so. A nd peop le shou ld  

only  go  to  prison if  they have a pattern o f rec id iv ism -no th ing  else  is w ork ing . So th a t’s the first th ing . 

S econdly , if  the offence is particu larly  h ideous, that the public at large w o u ld n ’t accept any th ing  else and  a 

m arker has to be put dow n that that sort o f  offence canno t be to lerated-then  they  have to go to  p rison . I 

suppose those are the tw o  c ircum stances” (#7).

As m entioned earlier, tw o other judges expressed the view , in response to an earlier question, that 

prison was m ost suitable for persistent offenders.

240



C h a p te r  Ei^ht

Is Prison Over-Used in Ireland?

W here tim e allowed, som e judges w ere asked about their view s on w hether prison was over-used in 

Ireland. In total, three quarters o f C ircuit Court judges w ere asked this question. Three judges 

expressed the view that prison was over-used, tw o that prison was not over-used and one judge 

answ ered that he did not know (see T able 8-9 A ppendix C). .

H owever, judges who expressed the view that prison was over-used in Ireland, also qualified their 

answers. Tw o thought that prison was over-used but only in relation to sum m ary offences, in the 

D istrict C ourt, and one thought that prison was over-used but only in relation to  the non-paym ent 

o f  debts.

Judges w ho thought that prison was not over-used in Ireland also qualified  their answ er by 

stressing that prison was not over-used in the C ircuit Court. Lastly, one judge explained that, in his 

view , som e judges over-use prison in Ireland because o f  the pressure from  m edia expectations and 

inexperience:

“ In my own view, a lot of  judges ,  some ju d g e s  I imagine,  do  it for  perception, ci ther  from m edia  hype and  so 

on or  for lack o f  experience. O r  to dow n-facc  the C ards ,  w ho  arc  looking for  bloixl always. So, its only 

because I am so exper ienced it cuts no icc with me and I can be com plete ly  independent in b razening it out, 

no matter  what they say and lett ing a fellow off, you know , if I th ink so. W hereas  other  ju d g e s  would 

p robably  cave in a bit" (#  1).

Alternatives to Prison

C ircuit Court judges w ere asked about their view s on alternatives to prison and in particular about 

how  much confidence they had in relation to  alternative sanctions.

G eneral Attitudes to Alternative Sanctions

T he m ajority o f C ircuit Court judges expressed little confidence in alternatives sancfions (see T able 

8-10 A ppendix C). Three judges explained that in their view there w ere few real alternatives to 

prison other than the suspended sentence. They explained that w hile there w ere o ther alternatives 

available to them , m ost do not adequately reflect the seriousness o f  the type o f crim e that com es 

before the C ircuit Court.

O ne judge explained that w hile he had a lot o f confidence in alternatives, there needed to be better 

coordination o f the available options;
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“I have qu ite  a lot o f  confidence  in them  but its back to the point about co-o rd ination . T he op tions availab le  

are very  d ispara te , i f  be tte r co-o rd inated  there is a better chance o f  rehab ilita tion . T hat is the ob jec t o f  all 

sentencing, to  deter from  re-offend ing . For exam ple , drug treatm ent needs to  be linked  w ith help ing  the 

person get em ploym en t, ge tting  access to education  and housing. A m ultifaceted  approach  is n eeded” (#3).

In contrast to the general lack o f  confidence in alternatives to prison, one half o f C ircuit C ourt 

judges specifically m entioned that they had great confidence in the Probation and W elfare Service. 

O ne judge explained that he relies to  a great extent on probation officers’ assessm ents o f o ffenders’ 

suitability for alternatives. A nother judge expressed the view that the Probation and W elfare 

Service plays a huge role in the sentencing process and that it has had considerable success in 

helping offenders to reform:

“ ...w ith o u t the probation serv ice, the sen tencing  ju d g e ’s jo b  w ould be very  d iff ic u lt .. .th e  p robation  serv ice 

could  keep som ebody  under its superv ision  for up to 3-years, it cou ld  be any th ing  from  6-m onths to 3-years. 

A nd if the particu lar o ffender is not co-opera ting  w ith the probation serv ice it will com e back in to  court and 

the o ffender w ill alm ost certa in ly  get a prison sentence. So th a t’s a w ork ing  non custodia l sen tence” (#7).

Tw o judges m entioned that the probation service was under-re.sourced and, that at tim es, this 

im pacted on their sentencing practice because m any alternatives require the supervision of the 

probation officers.

Suspended Sentence

O ver one half o f C ircuit C ourt judges specifically m entioned the suspended sentence when asked 

about alternatives to  prison. As discussed above, C ircuit Court judges expressed higher levels o f 

confidence in relation to the suspended sentence than in relation to  any other alternative.

Two judges explained that due to  the seriousness o f the crim e that they deal w ith in the C ircuit 

C ourt, the suspended sentence was the alternative they tended to use mo.st frequently. A th ird  judge 

explained that he preferred the suspended sentence to the com m unity service order becau.se the 

latter involves considerable adm inistration and also requires the offender to be highly m otivated.

H ow ever, tw o judges stressed that the suspended sentence is only an effective deterrent if it is 

activated in a tim ely fashion once breached. These judges explained that they norm ally attach strict 

conditions to  the suspended sentence, one of w hich was that the offender must not re-offend within 

a certain period o f  time.

242



Chapter  Eight

O ne judge explained that the effectiveness o f the suspended sentence is significantly  reduced if  

offenders are not returned im m ediately to court when it is breached;

“T h e  d isc ip line  isn ’t there fo r them , w hereas if w e could  sharpen that, it w ould  send the  m essage out that 

w hen I give you a suspended  sentence I m ean it and  that you behave yo u rse lf o r you go  in. A nd w hen you go 

in you serve the full sen tence  w ithou t remis.sion and you a lso  serve consecu tive ly  the  sen tence that b rought 

you back  befo re  m e. A nd I b reak  dow n the exam ple so that they understand  that w hile  they have a 3 -year 

suspended  sen tence , if  they v io la te  o r they d isobey , they  com e in and  they se rve  th e  3 -years and in addition  

w h atev er o ffence  they com m itted  that will go on top o f  it” (#6).

H ow ever, th is judges also explained that at tim es it was difficult to respond im m ediately to  the 

breach o f a suspended sentence because m ost C ircuit Court judges m ove around their C ircuit and 

m ight not be back to the sam e court for som e tim e. T his can result in a delay in bringing the 

offender back before the same judge again.

O ne judge noted  that a suspended .sentence is particularly  suitable for an offender w ith an addiction 

and that in these eases it w ould norm ally be accom panied by a condition that the offender attends a 

treatm ent clin ic to address his addiction.

Adjournment

T w o judges m entioned that adjourning a case under the supervision o f the Probation and W elfare 

Service is som etim es a very effective alternative to prison. They explained that an adjournm ent 

could  be as effective as the suspended sentence because:

“ . . . i t ’s not ju s t pu tting  o ff the sen tence for a year, i t ’s a real sw ord , a d racon ian  sw ord  hang ing  over the 

accu sed  for 12-m on ths” (#7).

H ow ever, these judges explained that an adjournm ent also has certain  disadvantages. If the 

offender does re-offend, there is no ‘sentence’ hanging over him and som etim es it m ay take a 

num ber o f m onths before he is returned before the sam e judge to  be sentenced.

Community Service O rder

A ll C ircuit C ourt judges, except one, specifically  m entioned the com m unity service order when 

asked about alternatives to prison. O ne judge described it as a definite alternative to im prisonm ent, 

especially  for offenders w ho com e from a stable environm ent. H owever, one half o f C ircuit Court 

judges explained that they rarely used the com m unity service order in relation to indictable crime.
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Three judges explained that the offences that are dealt w ith by the C ircuit Court are too serious for 

the com m unity  service order, although tw o indicated that it might be suitable for m inor offences 

and D istrict C ourt Appeals. O ne judge did not consider a com m unity service order as being 

punitive enough for indictable offences w hile another judges was critical o f the fact that it requires 

a significant am ount o f adm inistration.

Fines

O ne h a lf  o f  C ircuit C ourt judges specifically m entioned fines when asked about alternatives to 

prison. They explained that they rarely use fines and that in many cases they are not a ‘rea l’ 

alternative. T hree judges explained that many offenders sim ply do not have the m oney to pay fines 

and tw o expressed the view  that a fine is not a real punishm ent unless it is a substantial fine. The 

fo llow ing quotation is illustrative:

“ In th is day  and age, w hen credit is  so cheap  and m oney is so free its not a real punishm ent, un less i t ’s got to 

be rea lly  severe , like fin ing  som ebody  € 5 0  000  or € 6 0  000. It w ould have to  be really  m eaningful; o therw ise  

y o u 're  ju s t go ing  to be. T h a t’s for m ost peop le w ho have a jo b  and are well to do and if  y o u ’re not well o ff 

and y o u 're  unem ployed  then a severe fine Is go ing  to  crucify  you. So th a t’s w hy I think fines are 

u n a ttrac tiv e” (#7).

Furtherm ore, a third judge expressed the view  that fines were only suitable in certain cases. For 

exam ple, in his view , large fines were suitable for industrial cases, w here people have been injured 

or even killed and in cases w here greed was the m otivating factor. He explained that outside these 

types o f  case, he did not use fines very often.

Compensation

Only tw o C ircuit C ourt judges expressly m entioned the com pensation order when discussing 

alternatives to prison. Both judges expressed the view  that com pensation was useful in relation to 

assault cases because it represents a concrete dem onstration of the offender’s rem orse. In their 

view , com pensation achieved a num ber o f objectives including puni.shment, deterrence and 

restitu tion  to the victim . O ne judge explained that it is often more useful than a fine, becau.se at 

least it provides som e benefit for the victim .

Role of the Courts

C ircu it C ourt judges w ere asked about w hat role the courts play in com bating crim e. As discussed 

earlier in C hapter 2, the Irish public is regularly polled on the perform ance o f  various agencies
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w ith in  th e  c rim in a l ju s tic e  system  in co m b a tin g  c rim e  and  the  co u rts  u su a lly  do  no t fa re  w ell. T h is  

q u estio n  w as in c lu d ed  to  e x p lo re  w hat ro le , i f  any , ju d g e s  v iew  th em se lv es  as h av in g  in re la tio n  to 

c rim e.

T h ree  q u a rte rs  o f  C ircu it C o u rt ju d g e s  e x p re ssed  th e  v iew  that the co u rts  d o  p lay  a  ro le  in the  

c o m b a tin g  crim e, w h e reas  one  q u a rte r  th o u g h t th a t th e  co u rts  do  no t p lay  o r  n o r sh o u ld  th ey  p lay  

any  ro le  in co m b a tin g  c rim e  (see  T ab le  8-11 A p p en d ix  C ). M ost ju d g e s  w h o  th o u g h t th a t th e  c o u rts  

p lay  a ro le  in c o m b a tin g  c rim e  d esc rib ed  th e  c o u rts  as th e  u ltim ate  d e te rren t: in re la tio n  to  c rim e , 

th e  fact th a t a pe rso n  can  be  tr ied  and  sen ten ced  to  the u ltim a te  san c tio n  rep re sen ts  a  h u g e  

d e te rren t. O n e  ju d g e  ex p ressed  th e  v iew  th a t the  co urts play  a ro le  in the  co m b a tin g  c rim e  by 

p ro tec tin g  th e  p u b lic  from  certa in  types o f  o ffen ces. H e gav e  th e  ex am p le  o f  th e  p u b lic  o rd e r  

o ffen ces an d  ex p la in ed  ho w  im p o s in g  an ex c lu sio n  o rd e r can b e  q u ite  e ffec tiv e  b ecau se  it m ean s 

that an o ffen d e r  can  be b a rred  from  all p ub lic  h o u ses  in a p a rticu la r  a rea  fo r a  p e rio d  o f  o n e  y e a r  o r  

m ore.

In co n tra s t to  th ese  v iew s, tw o  ju d g e s  s tressed  th a t th e  co u rts  do  no t, an d  sh o u ld  no t, p lay  any ro le  

in co m b a tin g  crim e. T h ey  em p h asised  that th e  c o u rts  are  in d ep en d en t tr ib u n a ls , set up  u n d e r the  

co n stitu tio n , to  ad m in is te r  ju s tic e  in a cco rd an ce  w ith  th e  law . In th e ir  v iew , th e  p rim ary  fu n c tio n  o f  

th e  co u rts  in re la tio n  to  c rim e, is to  d ec id e  Issues o f  fact and  on co n v ic tio n  to  im p o se  a  se n ten c e  in 

a cc o rd an c e  w ith  th e  law .

H o w ev er, one  ju d g e  ack n o w led g ed  th a t the  e x is ten ce  and  p e rfo rm an ce  o f  th ese  fu n c tio n s  d o es h av e  

an im pact on p e o p le s ’ b e h av io u r, b ecau se  it p ro v id es  c o n seq u en ces  fo r law  b reak in g  b eh av io u r:

“It’s part of the criminal justice system but it is a very distinct part of it. I mean clearly the existence of the 

whole m echanism has a bearing on peoples’ behaviour. If you feel that the, you want to go out and comm it a 

crime and the consequences are that you will be investigated and charged before a court and will go before a 

court and a jury, who will adjudicate on your guilt and innocence, obviously that has an impact. 1 would 

clearly differentiate between our function and the function o f the prevention and detection of crim e” (#2).

L astly , one  ju d g e  s tre ssed  th a t a lth o u g h  th e  p u b lic  m ay  view  th e  co u rts  as h a v in g  a  c rim e  f ig h tin g  

fu n c tio n , in h is v iew , th e  co u rts  d id  no t h av e  th a t function  n o r sh o u ld  they:

“People on the street may feel that the courts should form part of a role of the fight against crime but I can’t 

say that. I mean people are brought into me and they are presumed innocent until proven guilty: let the law 

take its course. The fight against crime I'm  not comfortable with that I have to say” (#8).
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Conclusion

T his chapter presented the findings from  the sem i-structured interview s with C ircuit Court judges. 

It provided a descriptive analysis o f view s o f C ircuit C ourt judges on crim e, sentencing, 

punishm ent and the role o f the courts.

The majority o f C ircuit C ourt judges perceived crim e as a serious problem  and some judges 

believed that crim e is increasing and becom ing m ore serious. N evertheless, m ost C ircuit C ourt 

judges recognised that crim e is caused by a variety o f  factors and suggested a variety o f strategies 

for preventing crime.

C ircuit C ourt judges described the process o f  sentencing in relatively sim ilar terms. They 

em phasised the need to  decide each case on its own facts and tended to  prioritise the uniqueness o f 

the case over the need for consistency in sentencing. C ircuit C ourt judges explained that, when 

sentencing they give consideration to three general types of factors: the seriousness o f the offence, 

aggravating factors and m itigating factors. All C ircuit C ourt judges m entioned the im portance o f 

the role played by the C ourt o f C rim inal appeal, both in terms of the guidance it gives, especially in 

relation to aggravating and m itigating factors, but also in term s of its corrective intluence. 

H ow ever, one half o f judges were also critical of some aspects o f that Court o f C rim inal A ppeal's 

role.

All C ircuit C ourt judges agreed w ith the statem ent that prison should used be used as a last resort 

and som e explained that they found im posing prison sentences up.setting. H ow ever, three judges 

m entioned that, in their view , pri.son is appropriate for persistent offenders for whom no other 

penalty seem s to be working. C ircuit C ourt judges expressed the view that im prisonm ent achieves 

punishm ent, deterrence and incapacitation. H owever, judges were divided about w hether a prison 

sentence could ever achieve rehabilitation.

T hree quarters o f  judges w ere asked w hether they believe prison is over-used in Ireland. G enerally, 

these judges thought that w hile prison may be over-used in the D istrict C ourt it is not over-used in 

the C ircuit Court.

C ircuit C ourt judges view ed the offences they deal with on a daily basis as being too serious for 

m ost o f  the alternatives that are available to them . However, m ost judges did express great 

confidence in the .su.spended sentence because it adequately reflected the seriousness o f the cases 

they deal with. O ne h a lf o f judges explained that they rarely use either fines o r com m unity service 

orders. O ther alternatives m entioned included adjournm ent and com pensation.
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T he m ajority o f C ircuit C ourt judges believe that the courts do play a role in com bating crim e 

although most em phasised that its role is m ainly a deterrent one. A sm all num ber o f  judges 

disagreed with this idea and expressed the view that the sole function o f  the courts is to adm inister 

ju stice  in accordance with the law.

T he findings o f this chapter regarding judicial view s on crim e, punishm ent and sentencing suggests 

that C ircuit C ourt judges are not necessarily punitive minded although it is likely that there is som e 

inconsistency in their sentencing practices. W hile this chapter focused on the view s o f C ircuit 

C ourt judge, the next chapter exam ines the findings in relation to their sentencing decisions in each 

o f  the five vignettes they w ere asked to  sentence.
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CHAPTER NINE: SENTENCING DECISIONS OF CIRCUIT COURT JUDGES 

Introduction

C hapter 8 presented the findings from  the sem i-structured interview s w ith C ircuit C ourt judges. It 

was concerned w ith the view s o f  C ircuit C ourt judges on crim e, sentencing, punishm ent and the 

role o f  the courts in com bating crim e. T his chapter is concerned with the sentencing decisions of 

C ircuit C ourt judges. It presents the findings from the five sentencing vignettes that C ircuit C ourt 

judges w ere asiced to sentence. The findings are presented and analysed in two parts. T he first part 

describes and analyses the sentencing decisions o f  C ircuit C ourt judges in each o f  the five 

vignettes. In relation to each vignette, a general overview  o f the sentencing outcom es is provided. 

T his is follow ed by a detailed description o f sentencing outcom es in each case and then by an 

analysis o f  the reasons judges gave for their sentencing decisions. The .second part o f this chapter 

describes and analyses the sentencing decisions o f C ircuit C ourt judges across all five vignettes. It 

exam ines the degree o f  consi,stency in sentencing decisions and the reasons for inconsistency, if 

found. The second part o f this chapter also exam ines the degree o f punitiveness, if any in 

sentencing outcom es. T he final chapter o f this thesis discusses the im plications o f  the findings 

outlined in this chapter w ithin the context o f this and previous research.

PART 1: Findings from the Five Sentencing Vignettes

The Sentencing Jurisdiction o f  the Circuit Court in Relation to Burglary

Burglary is a statutory offence provided for by section 12 of the Crim inal Justice (T heft and Fraud) 

O ffences Act, 2001. Section 12(3) o f the sam e Act, provides that if a person is found guilty o f 

burglary, having been convicted on indictm ent, he or she is liable to a fine or im prisonm ent for a 

term not exceeding 14-years or both. H ow ever, the C ircuit Court also has the ju risd iction  to im pose 

a w ide range o f o ther penalties ranging from  a dism issal under the section I ( I )  o f  the Probation 

Act to a com m unity service order under the Crim inal Justice (C om m unity Service) A ct 1983.

Burglary One

The Vignette

The defendant is a 24 year-old m ale and pleads guilty to  one count o f burglary o f  a private 

household. Entry was m ade at daytim e, through an open w indow , with no dam age. The offence 

was unplanned and the item s stolen consisted o f food for the defendant’s family. T he victim s, a 

couple in their m id-tw enties, were at w ork when the burglary occurred and only becam e aw are o f 

w hat happened when they returned from w ork later on that evening. The defendant has no
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previous convictions and w orks part-tim e. He is the sole provider for his children and his 

term inally  ill wife.

Sentencing Outcomes

W hile all C ircuit C ourt judges agreed that a non-custodial sentence should be im posed in the 

Burglary O ne ease, there w as considerable variation in the types o f penalties judges w ould im pose 

(see T able 9-1 A ppendix C). In total, there w ere six different sentencing outcom es. C ircuit Court 

judges indicated that they w ould consider using four different types o f penalties including: a 

suspended sentence; a com m unity service order; a fine; and a dism issal under .section I (1) o f the 

Probation o f O ffenders A ct, 1907. However, even w here judges w ould im pose the sam e penalty, 

there was considerable inconsistency in the quantum  o f punishm ent that they w ould im pose. In 

term s o f  overall severity, sentencing outcom es ranged from a dism issal under .section 1(1) o f  the 

Probation A ct, 1907 to an 18-month suspended sentence.

D espite this variation, a num ber o f  general approaches w ere discernible. Judges fell into one o f 

three groups, depending on the severity o f the sentence they w ould im pose: one h a lf w ould im pose 

a suspended sentence; one quarter w ould im pose a fine in the best-case scenario and either a 

com m unity service order or a suspended sentence in the w orst-case scenario; and one quarter 

w ould dism iss the ca.se.

O f all the five burglary vignettes. B urglary O ne is the only case in w hich all judges im posed a non- 

cu.stodial sentence. S im ilarly, w ith one exception, it is the only case in w hich judges indicated that 

they w ould im pose a fine and a dism issal.

Description o f Individual Sentencing Outcomes: Burglary One

T he preceding section provided a general overview  o f the sentencing outcom es in relation the 

Burglary O ne case. As m entioned above, m ost judges fell into one o f  three d ifferent groups 

depending on the severity o f the sentence that they w ould impose. T his section describes the 

sentencing approaches o f judges w ithin the three different groups.

Suspended Sentence [#l#5#5#6#7]

O ne half o f  C ircuit C ourt judges indicated that they w ould im pose a suspended sentence in the 

B urglary O ne case. The length o f suspended sentence ranged from  1-m onth to 18-m onths and the 

average length w as approxim ately 10-m onths (see Table 9-1 A ppendix C).
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These judges perceived the crim e as relatively m inor; ‘more a social problem  than a crim inal m ind’ 

[#1]; ‘w hereas burglary is a serious offence, this one is at the very, very bottom  end o f it’ [#5]; 

‘w ouldn’t norm ally appear in this cou rt’ [#3]. A lso, judges in this group em phasised the m itigating 

circum stances rather than the aggravating circum stances of the offence. W hereas only tw o judges 

[#1#7] m entioned that burglary involves a serious violation of personal space, all judges in this 

group m entioned one or more of the m itigating factors including the follow ing: no previous 

convictions [#3#6#7]; guilty plea [#3]; no violence [#1#6]; no harm  [#1#3#6]; no dam age [#3#6]; 

no breaking and entering [#5#6]; daytim e [#3]; unoccupied [#6]; only food taken [#3#6#5]; 

opportunistic [#6]; w orking [#3]; fam ily responsibilities [#3#6#5],

Only three judges specifically com m ented on the sentencing objective they w ould prioritise: one 

judge [#1 | would prioritise rehabilitation and then deterrence; a second judge [#3] w ould prioritise 

deterrence only; and a third judge (#7] indicated that he would prioriti.se incapacitation, then 

deterrence and finally denunciation. D eterrence w as therefore m entioned m ost often and tw o o f the 

three judges that w ould prioritise deterrence im posed the more severe suspended sentence o f 18- 

m onths.

In relation to additional inform ation, one judge [#11 in this group w ould seek a probation report and 

another [#3] indicated that he w ould not require a victim  im pact report because there w ere no 

injuries involved.

Lastly, one judge [#6 | indicated that he w ould consider adjourning the case for a 12-month period 

under the supervision o f  the probation service w ith the condition that the offender must not re

offend. However, he then changed his m ind because he felt that that approach might place an 

unnecessary burden on the resources o f the State for what was essentially a relatively m inor

offence. Instead he indicated that he w ould im pose a 6-m onth suspended sentence.

Fine o r Suspended Sentence l# 5 ]  /F ine or Community Service O rder [02]

Two judges indicated that they w ould im pose either a fine or another penalty. O ne judge [#5]

w ould im pose a fine o f 6100 to €200  or if the offender could not afford to pay the fine, he w ould 

im pose a 6-m onth suspended sentence and order the offender to keep the peace for 2-years. The 

other judge [#2] w ould im pose either a fine (no am ount indicated) or a com m unity service o rder o f 

100 hours. A gain both judge stressed that there were many m itigating factors including: no 

breaking and entering [#5]; only food taken [#2#5]; the offence occurred during the day and was 

not planned [#2]; the house was unoccupied [#2]; the offender had no previous convictions [#2]; 

and had difficult personal circum stances [#2#5]. In relation to  aggravating factors, one ju d g e  [#5 |
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m entioned that w hile burglary is a serious offence, this offence w as at the very bottom  end o f  it and 

the o ther [#2] m entioned that breaking into private property was an aggravating factor.

In relation to  additional inform ation, one judge [#2] indicated that he w ould seek a probation report 

and a victim  im pact report.

Probation Act l#4#HI

Tw o judges |# 4 # 8 | w ould im pose the Probation A ct in relation the B urglary O ne case. By this they 

m eant that they w ould apply section 1.1 o f the Probation o f O ffenders A ct, 1907, which is 

effectively a dismis.sal w here the conviction is not recorded. O ne o f  these judges [#4] indicated that 

in his view, the offence involved no harm and was not serious at all, especially  in the context o f  the 

types o f offences he usually deals w ith. He also expressed the view that th is type o f offence was 

too m inor to  appear in the C ircuit Court. The second judge [#8] described the offencc as a case o f 

necessity, w hereby the offender was driven by fam ily circum stances to com m it the offence. He 

expressed the view that crim es o f  necessity are extrem ely rare and em phasised the follow ing 

m itigating factors including: no previous convictions, part-tim e w orker, exceptional personal 

circum.stances, the offence occurred during the daytim e, the house was unoccupied, only food was 

taken and no particular harm was caused to the victim s. As well as im posing the Probation Act, this 

judge indicated that he w ould try to seek help for the offender.

Analysis o f  Reasons Judges Gave For Their Sentencing Decisions: Burglary One

A lthough all judges regarded the offencc as relatively m inor and im posed non-custodial sentences, 

there was a m arked difference in severity betw een the m ost lenient penalty, a dismi.ssal under the 

Probation A ct, and the m ost severe penalty im posed, an 18-month suspended sentence. H ow ever, 

these extrem es cannot be explained by reference to differences in how judges perceived the case 

because all judges perceived the case relatively sim ilarly. The tw o judges [#3#7] that w ould im pose 

the m ost severe penalty prioritised deterrence. O ne [#7] o f them  expressed the view  that burglary 

involved a serious violation o f  personal space and only m entioned one m itigating factor. In relation 

to  the tw o judges [#4#8] who w ould im pose the m ost lenient penalties, neither m entioned any 

aggravating factor, both em phasised the m inor nature o f the offence, one [#8] stressed the elem ent 

o f  necessity and the need to assist o r rehabilitate the offender, and the other [#6] expressed the view 

that the case w ould never appear in the C ircuit Court. O verall, only one ju d g e  m entioned the fact 

that the offender had pleaded guilty.
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Burglary Two

The Vignette

The defendant, a 24-year-old male, pleads guilty to  burglary o f a private household. The burglary 

occurred at 2am, when residents were asleep upstairs. An associate of the defendant had visited the 

house previously to assess the possibility o f entry and belongings, posing as a salesm an. Entry was 

gained by forcing an outer door, causing some dam age. An untidy search was carried  out, though 

the residents w ere not disturbed from  their sleep. Jew ellery worth €5000 and o f sentim ental value 

was taken and not recovered. The victim s are a retired couple in their late 6 0 ’s and the wife is a 

sem i-invalid. The defendant has 3 previous convictions for burglary, the latest being for dw elling 

house burglary, for which he served a custodial sentence.

Overview o f  Sentencing Outcomes

There was considerable consistency in the types o f penalties that C ircuit Court judges w ould 

im pose in the Burglary Tw o case (.see Table 9-2 A ppendix C). A lthough there were seven different 

.sentencing outcom es, the differences betw een m ost o f these w ere slight. C ircuit C ourt judges 

indicated that they w ould consider im posing two types o f penalty including: a prison sentence and 

a suspended sentence. Three quarters o f judges indicated that that they w ould im pose an im m ediate 

prison .sentence in the Burglary T w o case. O ne judge w ould im pose either an im m ediate prison 

.sentence or a suspended .sentence and one indicated that he w ould im pose a suspended sentence.

There was also a reasonably high level o f consistency in relation to  the length o f prison sentence 

that judges w ould im pose, although there were som e differences. In term s o f overall severity, 

.sentences ranged from  a 2-year suspended sentence to  a 4-year prison sentence and the average 

prison sentence was 28-m onths (see T able 9-2 A ppendix C).

Description o f  Sentencing Outcomes: Burglary Two

T he preceding section provided a general overview  o f sentencing outcom es in relation to  the 

B urglary Tw o case. As m entioned above, the m ajority o f judges w ould im pose a prison sentence 

although one judge w ould im pose a suspended sentence. T his section describes sentencing 

approaches o f  judges that would im pose prison sentences and .suspended sentences.

Prison l# l# 2 # 3  #5m #7#8]
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All C ircuit C ourt judges, w ith the exception o f one judge, indicated that they w ould consider 

im posing an im m ediate prison sentence in the B urglary Tw o case. The length o f prison sentences 

ranged from 2 to  4-years and the average length was 32-m onths (see Table 9-2 A ppendix C).

All seven judges w ho w ould im pose an im m ediate prison sentence em phasised the fact that the 

offender had previous convictions and that the offence was planned o r prem editated. Tw o judges 

[#7#8] described the offender as a recidivist and one [#8] regarded the fact that he had a recent 

sim ilar conviction as a particularly  serious aggravating factor. Six judges [# l#2#3#5#6#8] in this 

group m entioned the value o f the money stolen and not recovered, five [# l#2#3#5#6] m entioned 

the fact that the offence occurred  in the early hours o f  the m orning and four f# l#2#6#8] noted that 

the house was occupied. O ther aggravating factors m entioned by judges in this group include: 

forced entry [#2#5#6]; vulnerable victim s |#2#3#6] w ho were likely to have been terrified once 

burglary discovered [# l# 6 ]; and the fact that the offender had previously served a custodial 

sentence [# l# 2 # 8 |.

In relation to the m itigating factors, five o f  the seven judges that w ould im pose an im m ediate 

prison sentence indicated that the term  they w ould im pose included a discount for a guilty plea. 

Three judges in this group w ould request further inform ation on the m itigating factors. In 

particular, they w anted to  know  if  the offender had a drug addiction and if so, w ould he be w illing 

to  address his addiction.

Suspended Sentence l# 4 j

O nly one judge indicated that he w ould im pose a suspended sentence. T he approach o f this judge 

how ever w as d ifferen t to those that w ould im pose a prison sentence. T his ju d g e  expressed the view 

that the offence was m ore serious than B urglary O ne although he did not think it was overly serious 

in itself. A lso, this judge only m entioned two aggravating factors: the previous convictions o f the 

offender and the fact that the €5000 was not recovered. H ow ever, he did note the guilty plea, and 

indicated that he w ould request further inform ation on the offender’s circum stances, including 

w hether he had an addiction and his attitude to addressing the addiction, if  any. T his judge also 

requested further inform ation on the tim ing o f the offender’s previous convictions and on w hether 

they w ere D istrict C ourt or C ircuit Court convictions. He did not m ention the im pact on the victim  

but indicated that no victim  im pact report w ould be requested because he w ould not be entitled  to 

it.
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Analysis o f  Reasons Judges Gave For Their Sentencing Decisions: Burglary Two

In general. C ircuit C ourt judges regarded the B urglary Tw o case as much m ore serious than the 

Burglary O ne case. This was reflected by the fact that all judges, except one, w ould im pose an 

im m ediate prison sentence on the offender. A lthough there w ere differences betw een judges in 

term s of the length o f sentence indicated, these differences did not appear to be related to 

differences in how they view ed the case. Judges tended to interpret this case in a rem arkably 

sim ilar fashion: mo.st judges regarded it as m ore serious than Burglary O ne and highlighted the 

same or very sim ilar aggravating factors that in their view indicated that a custodial sentence was 

appropriate including: previous convictions; the prem editated nature o f the offence; the house was 

occupied; and the am ount o f the property stolen.

H owever, there w as an obvious difference in em phasis betw een the one judge that im posed a 

.suspended sentence and those that im posed im m ediate custodial .sentences. The form er judge did 

not view  the crim e as seriously as the latter judges did: he highlighted only tw o aggravating factors, 

he noted the guilty plea and also em phasised the need for further inform ation on the offender’s 

circum stances. In particular, other than noting the value of the property stolen, this judge did not 

place any em phasis on the im pact on the victim s and m entioned that because there w ere no injuries 

to the victim s, he w ould not be entitled to request a victim  im pact report.

Burglary Three

The Vignette

The defendant is a 24-year-old male who pleads guilty to household burglary. The burglary took 

place during the day w hilst the house w as unoccupied, as the occupiers w ere at w ork. A TV worth 

€500 was stolen. The victim s are a professional couple who are both in their m id-40s. They feel 

annoyed about the intrusion into their hom e and at the subsequent inconvenience o f  having to claim  

under their insurance for the loss o f the TV. The defendant has 2 previous convictions for non

dw elling house burglary in the last tw o years.

Overview o f  Sentencing Outcomes

There was som e variation in the types o f penalties that C ircuit C ourt judges w ould im pose in the 

Burglary Three ca.se (see Table 9-3 A ppendix C). In total, there were seven differen t sentencing 

outcom es, although in som e cases the differences were slight. O ne judge declined to indicate a 

penalty w ithout further inform ation. C ircuit C ourt judges indicated that they w ould consider 

im posing three types o f penalty: a prison sentence, a suspended sentence, and a com pensation
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order. Even w here judges indicated that they w ould im pose the same penalty, there was some 

variation in the quantum  o f punishm ent they w ould im pose. In term s o f overall severity, sentencing 

outcom es ranged from 9-m onth suspended sentence to a 3-ycar prison sentence.

Three d ifferent sentencing approaches w ere evident: three judges w ould im pose an im m ediate 

prison sentence; tw o w ould im pose either an im m ediate prison sentence or a suspended sentence; 

and tw o w ould im pose a suspended sentence. In addition, one o f the judges that w ould im pose a 

suspended sentence indicated that he w ould also require the offender to  pay com pensation to the 

victim s. O ne judge declined to indicate a penalty w ithout further inform ation.

In term s o f the length o f sentence, both the suspended and the im m ediate prison sentences ranged 

in length betw een 9-m onths and 3-years (see T able 9-3 A ppendix C). T he average prison sentence 

that judges w ould im pose was 18 '/2-m onths w hereas the average suspended sentence was 23- 

months.

D escription o f  Sentencing Outcomes: Burglary Three

T he preceding section provided a general overview  of sentencing outcom es in relation the Burglary 

T hree case. As m entioned above, C ircuit C ourt judges adopted three d ifferent sentencing 

approaches in this case. T his section describes the sentencing outcom es o f  judges that took each o f 

the three approaches.

Prison [#5#(y#7]

T hree judges indicated that they w ould im pose a prison sentence, and these ranged from 1-year to a 

possible m axim um  o f 3-ycars. T w o o f these judges thought that the case was not as serious as the 

B urglary T w o case, although one [#7 | judge disagreed, and indicated that he considered it ju s t as 

serious as the previous case. All three judges described the fact that the offender had tw o previous 

convictions as an im portant aggravating factor. Furtherm ore, one judge noted that if  there w ere 

m any burglaries in the locality in which this burglary took place this w ould be an aggravating 

factor [#6].

In relation to m itigating factors tw o judges highlighted a num ber o f  factors, including that the 

am ount stolen w as relatively sm all [#5], it occurred during the day [#5#6], when the house was 

unoccupied |#6) and that the offender had pleaded guilty [#5]. The third judge |#7] indicated that 

he w ould require additional inform ation on the m itigating circum stances w ithout noting or 

m entioning those for which inform ation was readily available. H ow ever, this judge [#7] also
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requested additional inform ation regarding w hether the offender had a drug addiction and indicated 

that he would request a probation report.

Prison or Suspended Sentence

Two judges indicated that they w ould im pose either a prison sentence or a suspended sentence in 

the B urglary Three case. O ne judge [# l]  w ould im pose either a 1-year prison sentence or 2-year 

suspended sentence. T his judge thought that the Burglary Three case w as half way between the first 

two cases in term s o f seriousness and m entioned two aggravating factors including; burglary is a 

violation o f the hom e; the offender had two previous convictions. He also m entioned two 

m itigating factors including: the crim e was opportunistic; and the am ount stolen not large.

T he second ju d g e  [#8] indicated that he w ould im pose either a prison sentence or a suspended 

sentence depending on the offender’s attitude. T his judge did not regard B urglary Three as a 

particularly serious burglary. He highlighted tw o aggravating factors including: a TV was stolen 

and the offender had previous convictions. He also noted tw o m itigating factors including little 

dam age to the house and that it was unoccupied at the tim e o f the burglary. T his judge w anted 

more inform ation on the offender’s eircum.stances and, in particular, on w hether the offender had a 

drug addiction. He indicated that he w ould request a probation report and that if  the offender were 

interested in reform ing his w ays he w ould prefer rehabilitation to punishm ent. On the other hand, if 

the offender was not interested in reform  and was clearly intent on com m itting further crim c then 

his sentencing preference w ould sw itch to punishm ent and he w ould im pose an im m ediate prison 

sentence:

“W ell if  his a ttitude is ‘I co u ld n ’t care le ss’, then as far as I am  concerned  he c a n ’t w ait to get out and do it 

again and now  I w ill incapacita te  him  because he is  now  dem onstra ting  to me that he is go ing  to con tinue  to 

com m it crim e. So he is not in any w ay put out by  the fact that I have the option o f  sen tencing  him  to prison. 

So i t ’s not a deterren t to him , it m ight be to o ther peop le but i t ’s not to  him . He d o esn ’t perceive it to  be a 

punishm ent. B ut then I th ink  that the grea ter good o f the people has to be brought in to  account and I ’d have 

to lock  him  up” (#8).

Lastly, even if  the offender were w illing to reform , this judge indicated that he w ould still im pose a 

suspended sentence for tw o reasons:

“If  he w ere p lay ing  ball u ltim ately  I w ould  have to m ark it w ith a sentence fo r tw o  reasons. First o f all, to 

have it on his record  and secondly  because I w ant him  to  know  that i f  he steps out o f  line and d oesn ’t play 

ball w ith  the cou rts that he is going  to go to  prison. S o  in those c ircum stances I w ould suspend the nine 

m onths or som eth ing  in that n a tu re” (#8).
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Suspended Sentence [#2#4]

T w o judges [#2#4] indicated that they w ould im pose a suspended sentence in the B urglary Three 

case and one o f  them w ould also im pose a com pensation order o f €500. T he judge [#2] that w ould 

im pose a 3-year suspended sentence w ith a com pensation order did not com m ent on the seriousness 

o f  the case but did highlight a num ber o f aggravating and m itigating factors. On the one hand, the 

offcnce involved breaking and entering, a TV was stolen and the victim s w ere inconvenienced. On 

the o ther hand this judge stressed that the offence occurred during daytim e, when the house was 

unoccupied, the offender had pleaded guilty  and only had tw o previous convictions. T his judge 

prioritised rehabilitation and explained that he w ould im pose a longer suspended sentence than 

usual so that it w ould act as a w arning to the offender, that if he re-offends he w ould have to  serve 

a long sentence.

The .second judge [#4], who indicated that he w ould im pose a 2-year suspended sentence, did not 

regard this case as seriously as the Burglary Tw o case. He indicated that he w ould request 

additional inform ation about w hether the offender had an addiction, how ever, he did not m ention 

any aggravating or m itigating circum stances in relation to this case.

No Penalty Indicated j# 3 ]

O ne judge explained that he could not indicate a likely sentence w ithout having access to further 

inform ation on the case, including, a probation report and inform ation on the previous penalties the 

offender had received in the past. T his judge did not regard the offence as particularly serious and 

expressed the view  that it w ould probably not end up being heard in the C ircuit C ourt at all. He also 

m entioned tw o m itigating factors including the fact that the house was unoccupied at the tim e of 

the burglary and that the am ount stolen was not large.

Analysis o f  Reasons Judges Gave For Their Sentencing Decisions: Burglary Three

M ost judges view ed this case as falling som ew here in betw een the first and second ca.se in term s o f 

its seriousness: it was not as serious as B urglary T w o but m ore serious than B urglary O ne. Judges 

view ed this case as one o f interm ediate seriousness that could possibly be dealt w ith either by a 

custodial o r non-custodial penalty: three chose prison, tw o considered both prison or suspended 

prison and tw o chose suspended sentence. H ow ever, it is difficult to explain why som e judges 

chose an im m ediate prison sentence w hereas others preferred to im pose a suspended sentence. This 

is because in general most judges m entioned a num ber o f sim ilar aggravating and m itigating 

factors.
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In relation to  those that w ould im pose an im m ediate prison sentence, w hile there is little difference 

betw een the three judges, the judge [#7] that im pose the m ore severe prison sentence o f up to 3- 

years does stand out. He regarded the offence as m ore serious than other judges, he described the 

offender’s previous convictions as a serious aggravating factor and he did not mention any o f the 

m itigating factors.

Sim ilarly, the tw o judges that w ould im pose a suspended sentence prioritised rehabilitation as their 

sentencing objective w hereas those that w ould im pose an im m ediate prison sentence did not 

mention it.

Burglary Four

The Vignette

The defendant is a 24-year-old male who pleads guilty  to household burglary. The defendant 

entered the house at daytim e w hilst it was unoccupied and stole a Television worth €500. The 

victim s, a professional couple in their 40 ’s, were at work at the tim e of the burglary. They felt 

annoyed about the intrusion into their house, and about the subsequent inconvenience o f claim ing 

under in.surance for the loss o f the TV. The defendant has one previous conviction for non-dw elling 

house burglary for w hich he successfully com pleted a com m unity penalty and is a regular heroin 

user.

O verview  o f  Sentencing Outcomes

There w as considerable variation in the sentencing outcom es that C ircuit C ourt judges w ould 

im pose in the B urglary Four ca.se (see T able 9-4 A ppendix C). In total, there w ere seven different 

.sentencing outcom es and one judge declined to indicate a penalty w ithout further inform ation. 

Judges indicated that they would consider im posing four different types of penalties including: a 

prison sentence; a suspended .sentence; a com pensation order; and a dism issal under section 1(1) of 

the Probation o f O ffenders A ct, 1907. W here judges indicated that they w ould im pose the sam e 

penalty, there was som e inconsistency in the quantum  o f  punishm ent that they w ould impo.se. In 

term s o f overall severity, in the best-case scenario sentencing outcom es ranged from  a dism issal to  

an 18-month prison sentence and in the w orst-case scenario they ranged from  a 2-m onth suspended 

sentence to a 3-year prison sentence (see T able 9-4 A ppendix C).

D espite this variation, a num ber o f general approaches were discernible. In relation to the B urglary 

Four case. C ircuit C ourt judges adopted tw o general approaches: one judge w ould im pose an 

im m ediate prison sentence, whereas three quarters w ould adopt a drug-eourt approach. O f those
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who adopted a drug-court approach, four indicated both best and worst case scenarios. M ost 

indicated that they w ould im pose a suspended sentence in the best-case scenario and all four judges 

indicated that they w ould im pose a prison sentence in w orst-case scenario. Tw o judges that adopted 

a drug-court approach did not indicate a w orst-case scenario.

O verall, this m eans that in the best-case scenario, if  the offender were w illing to engage in 

treatm ent and if  he w ere m aking progress with the treatm ent, o f the seven judges that indicated a 

penalty, the sentencing  outcom es would be as follow s; one prison sentence; one dism issal under 

section 1.1 o f the Probation o f  O ffenders Act, 1907; and five suspended sentences. In the worst- 

case scenario, sentencing outcom es would be as follow s: five prison sentences and tw o suspended 

sentences.

D escription o f  Sentencing O utcom es: Burglary F our

The preceding section provided a general overview  o f sentencing outcom es in relation the Burglary 

Four case. As m entioned above, two general sentencing approaches were d iscernible; the majority 

o f  judges w ould adopt a drug-court approach and one judge w ould im pose an im m ediate prison 

sentence. O ne judge declined to  indicate a penalty w ithout further inform ation. B eginning with the 

judge that w ould im pose an im m ediate prison sentence, this section describes the sentencing 

outcom es of judges w ithin cach approach.

An Im m ediate Prison Sentence [#5 j

O nly one judge indicated that he w ould im pose an im m ediate prison sentence o f  18-m onths. This 

judge expressed the view that burglary is a serious offence. He explained that although the offender 

only had one previous conviction and that he had com pleted a com m unity penalty , in h is view the 

best way for the offender to get h im self o ff heroin was if  he w ere given a term  o f im prisonm ent.

The D rug-C ourt Approach

Three quarters o f C ircuit C ourt judges indicated that they w ould adopt a drug-court approach in 

relation to the Burglary Four case. For the vast m ajority o f  judges th is approach consisted o f  

offering the offender an opportunity to  get treatm ent for his drug addiction in order to avoid a 

prison sentence. In general, if the offender were successful and if  he com plied  w ith all the 

requirem ents, the court w ould im pose a non-custodial penalty, although one ju d g e  indicated that he 

w ould not im pose any penalty. In general, if  he were unw illing  o r unable to engage in drug 

treatm ent, m ost judges w ould im pose a prison sentence, although two did not indicated a worst- 

ca.se scenarios penalty.
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Drug-Court Approach: Worst -C ase Scenario Prison

O ne quarter o f judges [#1#2#6#7] indicated that if  the offender w ere w illing to address his 

addiction and if  he were making progress they w ould not im pose an im m ediate prison sentence. 

Instead three judges [# l#2#7 ] w ould im pose a suspended sentence and one [#6] w ould dism iss the 

offence under section 1(1) o f the Probation Act, 1907. In addition to a suspended sentence, one 

judge [#2] indicated that he w ould also im pose a com pensation order o f €500. In the be.st-case 

scenario, the suspended .sentences ranged from 18-months to 3-years and in the w orst-case 

scenario, prison sentences ranged from  1 to 3-years.

Tw o judges [#1#2] in this category noted that the offence w as the sim ilar to  the B urglary Three 

case, but with slightly different circum stances. A third judge [#7] did not m ention the seriousness 

o f the case and a fourth judge [#6 |, w ho w ould apply the Probation A ct, expressed the view  that the 

burglary was a light enough offence and not serious. A lthough only tw o judges [#1#6 | specifically 

m entioned rehabilitation, all four judges noted the presence o f the o ffender’s addiction and 

indicated that they w ould prefer not to im pose a prison sentence but that this w ould depend on the 

offender’s willingne.ss o f address his addiction. Tw o judges [#6#7] noted that the offender had one 

previous conviction and tw o |#6#7) noted that he had successfully com pleted a com m unity  penalty. 

O ther than these factors, with the exception o f  one judge, most judges in this category generally  did 

not focus on the aggravating and m itigating factors to any great extent.

The judge [#6] that w ould consider dism issing the offence if  the offender w ere successfully 

rehabilitated m entioned a num ber o f m itigating and aggravating factors that other judges did not. In 

relation to aggravating factors, he noted that a TV  w as stolen and that the victim s w ere annoyed 

and inconvenienced. H ow ever, he indicated that he did not consider the victim  im pact particularly 

serious and therefore it w ould not be o f great im portance in relation to  his decision. This judge 

m entioned three other m itigating factors including the fact that the burglary took place during the 

day, when the house was unoccupied and that the offender had pleaded guilty. Lastly, this judge 

explained that in his view the crim e was caused by the o ffender’s drug addiction and the need to 

feed that addiction. He indicated that if  this w ere addressed successfully he w ould not im pose a 

further penalty.

Drug-Court Approach: No Worst -C ase Scenario Prison

Tw o judges [#4#8] indicated that they w ould im pose a suspended sentence w ith strict conditions 

that the offender co-operate w ith the probation and welfare service in relation to treatm ent for his 

drug addiction. They did not indicate an alternative sentence if  the offender did not succeed or if he 

w ere unw illing to engage in treatm ent but they did acknow ledge that the offender’s agreem ent was
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necessary before em barking on this approach. Both judges considered the victim  im pact as not 

particularly  serious and both em phasised the im portance o f his drug addiction in explaining the 

m otivation for the crime.

T he judge [#4 | that w ould im pose a 2-year suspended sentence expressed the view that prison 

sentences should be avoided w here possible but when they w ere necessary short sentences should 

not be im posed. In his view short sentences w ere m eaningless. The judge [#8] that w ould im pose a 

9 -m onth suspended sentence expressed the view that the o ffender’s addiction w as the cause o f the 

crim e and that rehabilitation w as the most im portant aspect o f the case. This judge also highlighted 

a num ber o f  m itigating factors including the guilty plea, the age o f the offender and the fact that the 

house was unoccupied during the burglary. He expressed the view that, in reality, an offender with 

a drug addiction w ould not get the help he needs in terms o f  treatm ent in prison. He h ighlighted the 

fact that offenders w ho w ere non-drug users entering prison often leave prison as drug addicts.

For these reasons, if the offender were w illing to  engage in drug treatm ent this judge indicated that 

he w ould not im pose a prison sentence. H ow ever, when a.sked about the approach he w ould take if 

the offender were not m aking progress, he indicated that considerations o f  public safety and the 

need to  incapacitate the offender w ould prevail. H owever, he also recognised that in effect, if 

judges sent som eone like this offender to prison, they w ould in effect be punishing him for his 

addiction, as well as, punishing him  for the crim e com m itted.

No Penalty Indicated [#31

Finally , one judge declined to indicate a sentence w ithout further inform ation. In particular, this 

ju d g e  wanted additional inform ation about the offender’s drug habit, about his past conviction, 

about w hether he w as w orking and was able to pay com pensation to the victim s and lastly, about 

w hether the offender w ould lose his jo b  if im prisoned.

Analysis o f  Reasons Judges Gave For Their Sentencing Decisions: Burglary Four

In the Burglary Four case, one ju d g e  w ould im pose an im m ediate prison sentence and the 

rem aining judges w ould adopt a drug-court approach. The judge that w ould im pose a prison 

sentence o f 18-m onths view ed the offence as serious, m entioned tw o m itigating factors and no 

aggravating  factors. He thought that the best w ay for the offender to get o ff drugs was in prison. 

A lthough three quarters o f judges w ould adopt a drug-court approach, one h a lf w ould im pose either 

a suspended sentence or probation order in the best-case scenario and a prison sentence in the 

w orst-case scenario. The most im portant factor for the.se judges was that the o ffender had an
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addiction although som e also m entioned aggravating factors. O ne quarter o f judges did not indicate 

a w orst-case scenario: these judges prioritised rehabilitation and did not m ention any aggravating 

factors.

M ost judges recognised that this offence was essentially  the same offence as B urglary Three, but 

that the circum stances were different. A lthough judges recognised that the offences w ere relatively 

sim ilar, the penalties indicated in the w orst-case scenario in B urglary Four were m ore severe than 

the penalties indicated in Burglary Three. W hile m ost judges prioritised rehabilitation, the longer 

sentences may be in recognition of the fact that if the offender in Burglary Four continued to  be a 

regular heroin user he, w ould continue to com m it crime to  feed his habit. Indeed, one judge alluded 

to this possibility:

“ If he continues to use heroin on a regular  basis then I mean, then you are in an impossible  position because 

you c a n ’t affect rehabilitation.  Punishment,  you are punishing a man for his addiction. I kn o w  you are 

pun ishing for the cr ime but you are ac tually punishing for the addict ion. A nd  you should lock h im  up: y o u ’re 

doing it only because he is a danger  to  society because he is getting m oney  from som ew here  to  feed a heroin 

addiction, w hich  is a very cos tly  matter. He has no obv ious source o f  income therefore he has to be getting 

his money  from crime but you are not entitled to assum e that because you d o n ’t have ev idence  but you know  

perfectly  well its true. It’s very difficult to im pose  a term of im prisonm ent because why are you doing it? 

Y ou are doing it to incapacitate him and yet  I ’m not sure that the facts o f  that case w ould  warrant that that be 

done. That  w ould  be an aw kw ard  one, 1 find that aw k w ard "  (8).

B urglary  Five

The Vignette

T he defendant, a 24-year-old male, pleads guilty to hou.schold burglary. The burglary occurred at 

night w hilst the residents w ere asleep, how ever, they w ere not disturbed. A TV w orth €500 was 

stolen. The victim s are a professional couple in their m id-40s. They felt annoyed about the 

intrusion into their hom e at night and at the subsequent inconvenience o f having to  claim  under 

their insurance for the loss o f the TV. The defendant has no previous convictions.

O verview  o f  Sentencing Outcomes

There was a considerable degree of variation in the types o f penalties that C ircuit C ourt judges 

w ould im pose in the B urglary Five case (see Table 9-5 Appendix C). Indeed, o f all the burglary 

cases. C ircuit C ourt judges were m ost divided about how to sentence the Burglary Five case. In 

total, there were seven different sentencing outcom es. C ircuit C ourt judges indicated that they 

w ould consider im posing five different types o f penalties including: a prison sentence; a suspended
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sentence; a deferm ent or adjournm ent o f penalty; a com m unity service order; and a com pensation 

order. W here judges indicated that they w ould im pose the sam e penalty, there w as also

considerable variation in the quantum  o f punishm ent they w ould im pose (see T able 9-5 A ppendix

C). In term s of overall severity, sentencing outcom es ranged from a com m unity service order o f

120 hours to  a 6-m onth prison sentence.

D espite this variation, a num ber o f general approaches w ere discernible. C ircuit C ourt judges 

adopted four general approaches; one judge w ould im pose an im m ediate prison sentence; three 

judges w ould im pose a suspended sentence; tw o judges w ould either defer o r adjourn the penalty in 

the best-case scenario, but w ould im pose either a prison sentence o r a suspended sentence in the 

w orst-case scenario; and two judges w ould im pose a com m unity service order. Furtherm ore, one 

judge w ould im pose com pensation on the offender in addition to a com m unity service and another 

would do the sam e in addition to a suspended sentence.

Description o f Individual Sentencing Outcomes: Burglary Five

The preceding section provided a general overview  of sentencing outcom es in relation the Burglary 

Five case. As m entioned above. C ircuit C ourt judges adopted four general approaches to 

sentencing in this case. T his section describes the sentencing rationales o f judges within each 

approach.

Prison Sentence l# 4 j

O nly one judge indicated that he w ould im pose an im m ediate 3-m onth prison sentence in the 

B urglary Five case. This judge com m ented very little on the case o ther than to say that he 

considered it more serious than the Burglary O ne case, although in his view  it w ould probably not 

appear in the C ircuit Court,

Suspended Sentence [#W 5#8]

Three judges [#1#5#8] w ould im pose a suspended sentence; tw o judges [# l#5 ] indicated that they 

w ould im pose a 12-m onth suspended sentence and the third judge [#8 | w ould im pose a 6-m onth 

suspended sentence.

All three judges em phasised the im portance o f tw o m itigating factors; the fact that the offender had 

no previous convictions and the guilty plea. T w o judges m entioned aggravating factors including 

the fact that the burglary occurred at night [#5], w hilst the house was occupied [#5#8], a TV was 

stolen |#5] and the victim s w ere annoyed |#8). A lthough both judges m entioned aggravating
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factors only one [#5] o f them com m ented that burglary w as a serious offence. This ju d g e  im posed 

the longer suspended sentence of the two. The other judge [#8] indicated that w hile the conviction 

itself w ould be a good punishm ent for the offender, he felt that he had to ‘m ark’ the offence w ith a 

custodial sentence because it involved breaking into som eone’s house. T his judge also  indicated 

that he w ould seek €1500 or €2000  from  the offender to com pensate the victim s.

Deferment o f  Penalty or Prison Sentence/ Adjournment o f  Penalty or Suspended Sentence l#6#7I

O ne judge [#6] explained that although he w ould consider im posing a prison sentence becau.se 

burglary at night was a serious offence, he w ould give the offender a chance to  reform  and defer 

the penalty for 12-months under the supervision o f  the Probation and W elfare Service. A second 

judge [#7] indicated that he w ould adjourn the penalty for one year under the supervision o f  the 

Probation and W elfare Service, instead of im posing a suspended sentence. Both judges placed 

em phasis on the fact that the offender had no previous convictions and one |#6 ] em phasised the 

fact that burglary during the night was an aggravating factor. The latter judge also m entioned that 

w hile it was the offence was a relatively m inor one, it w ould not be considered m inor to the victim s 

involved.

Community Ser\>ice Order, Compensation Order l#2#3]

Tw o judges [#2#3] indicated that they would im pose a com m unity service order although one 

indicated that he w ould im pose a com pensation order in addition to this. Both judges stressed the 

im portance o f tw o m itigating factors: the guilty plea and the fact that the offender had no previous 

convictions. H ow ever, both judges considered that burglary at night, when residents were asleep, 

was an aggravating factor. O ne judge [#3] indicated that he w ould im pose a com m unity service 

order o f 120 hours w hereas the other w ould im pose a com m unity service order o f 150 hours. 

N either judge indicated the term o f prison in lieu of which the com m unity service order w ould be 

given. Sim ilarly, neither stated that a prison sentence was appropriate in the circum.stances.

Analysis o f Reasons Judges Gave For Their Sentencing Decisions: Burglary Three

Even though the burglary in this case occurred at night, judges did not appear to regard this offence 

as particularly  serious. Indeed, the penalties im posed in this case were less severe than those 

im posed in Burglary Three or Burglary Four. O nly one half o f judges actually m entioned that 

burglary at night w as an aggravating factor w hereas the m ajority o f judges m entioned the fact that 

the offender had no previous convictions and that he had pleaded guilty. It w ould appear therefore 

that lack o f previous convictions had a greater im pact on the judges than the fact that it occurred at 

night.
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N evertheless, there w as considerable variation in the type o f penalty that judges w ould im pose in 

this case. H owever, it is difficult to explain why this is so because m ost judges stressed the 

m itigating factors in the case and m ost did not regard the offence as particularly  serious. For 

exam ple, one judge regarded this burglary case as serious and he im posed a 12-m onths suspended 

.sentence. On the o ther hand, the only judge that w ould impo.se im m ediate pri,son sentence did not 

think the offence particularly  serious and even doubted w hether it w ould appear in the C ircuit 

Court.

All three judges that w ould im pose a suspended sentence m entioned two m itigating factors and tw o 

m entioned aggravating factors. T he judge that w ould im pose the longest suspended sentence 

m entioned three aggravating factors and thought that the offence was serious. Judges that w ould 

im pose a com m unity service order m entioned tw o m itigating factors and one aggravating factor, 

a lthough neither m entioned that a prison sentence w ould be appropriate.

Judges that w ould defer or adjourn the penalty were influenced by the fact that the offender had no 

previous convictions. Both judges were concerned with giving the offender a chance to  reform. 

H ow ever, the judge that w ould im pose a prison sentence in the alternative, if  the offender were not 

w illing to  reform, m entioned that burglary at night was a serious offence.

PART 2: Inconsistency and Punitiveness in the Sentencing Practices of Circuit Court Judges 

Consistency in Sentencing Outcomes

O ne o f the objectives o f this study was to explore the degree o f consistency in C ircuit Court 

sentencing practices. The descriptive analysis o f the C ircuit C ourt sentencing vignettes .shows a 

considerable degree o f consistency and inconsistency in sentencing outcom es o f individual judges. 

H owever, the degree o f  consistency in sentencing outcom es varied from case to  case. In som e cases 

there w as a high level o f  inconsistency in term s o f the type o f penalty judges w ould im pose 

w hereas in others there was a high level o f consistency. H ow ever, in all cases there was 

considerable inconsistency in the severity o f punishm ent that judges w ould impose.

Sentencing outcom es w ere m ost consistent in the B urglary Tw o case. All judges, w ith one 

exception, indicated that they w ould im pose an im m ediate pri.son sentence although one w ould 

im pose a suspended sentence. H ow ever, the severity o f punishm ent ranged from a 2-year 

suspended sentence to  a 4 -year im m ediate prison sentence. Sentencing outcom es w ere also 

reasonably consistent in the B urglary Three case. Judges w ere divided betw een impo.sing an 

im m ediate prison sentence or a suspended sentence. H ow ever, there was less consistency regarding
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the severity o f punishm ent, which ranged from a 9-m onth suspended sentence to a 3-year prison 

sentence.

There was som e inconsistency in the .sentencing outcom es in the B urglary Four case how ever this 

w as m ore evident in the best rather than the w orst-case scenarios. In the best-case scenario a 

m ajority  o f  judges w ould impo.se a suspended sentence, although one w ould im pose a prison 

sentence and one a probation order. In the w orst case scenario the m ajority o f judges w ould im pose 

an im m ediate prison .sentence although som e w ould im pose a suspended sentence. There was 

considerable inconsistency in the severity o f punishm ent judges w ould impo.se: in the best-case 

scenarios it ranged from  a probation order to  an 18-m onth prison sentence and in the worst-ca.se 

scenario it ranged from a 9-m onth suspended sentence to a 3-year prison sentence.

Sentencing outcom es were most inconsistent in Burglary O ne and Burglary Five-the tw o cases in 

w hich the offenders had no previous convictions. In relation to Burglary One all judges agreed that 

a non-custodial penalty should be im posed but in the best-case scenario they disagreed about 

w hether to im pose a suspended sentence, a fine or a probation order. In the w orst-case scenario 

although a m ajority w ould im pose a suspended .sentence, som e w ould im pose a com m unity  service 

or a probation order. There was considerable inconsistency in the severity o f punishm ent judges 

w ould impose. Punishm ents ranged from  a probation order to an 18-months suspended sentence.

O f all five cases, the sentencing outcom es in Burglary Five w ere the most inconsi.stent. In the best- 

case scenario, m ost judges w ould im pose one o f three different penalties including a pri.son 

sentence, a suspended sentence or a com m unity service order and tw o would either defer or adjourn 

the matter. Sentencing outcom es w ere slightly m ore consistent in the w orst-case scenario  because 

all judges w ould im pose one o f the three penalties already indicated above. There was also 

considerable inconsistency in the severity o f punishm ent. In the best-case scenario the severity o f 

sentences ranged from  a 1-year adjournm ent to  a 3-m onth im m ediate prison sentence w hereas in 

the w orst-case .scenario it ranged from  a com m unity service order to a 12-month im m ediate prison 

sentence.

T he degree of incon.sistency in C ircuit Court sentencing outcom es varied according to  the 

seriousness o f the offence. Judges sentenced the B urglary Tw o case m ost severely but also the most 

consistently w hereas judges sentenced the Burglary O ne and Burglary Five ca.ses most leniently but 

also the m ost inconsistently. Therefore, sentencing outcom es in the m ost .serious case were m ost 

consistent w hereas in the least serious case they w ere lea.st consistent.
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A lthough inconsistency in sentencing outcom es was m ost obvious in term s o f  the differences 

betw een the types o f penalties chosen by individual judges, there w as also considerable 

inconsistency in the severity o f punishm ent individual judges w ould im pose in the sam e case.

Explaining Inconsistency in Circuit Court Sentencing Outcomes

O ne o f  the objectives o f this research was to explore the reasons for inconsistency in the sentencing 

practices o f  C ircuit C ourt judges. As discussed in C hapter 8, sem i-structured interview s with 

C ircuit C ourt judges found that w hile a majority expressed the view that consistency in sentencing 

was desirable, m ost C ircuit C ourt judges prioritised the uniqueness o f the individual case over the 

need for consistency in sentencing. Som e C ircuit Court judges explained that in their view 

achieving consistency in sentencing w ould be difficult to achieve not only because o f the 

uniqueness o f  each case, but also because o f differences in views betw een individual judges. 

A lthough all C ircuit Court judges referred to the guidance provided by the C ourt o f Crim inal 

A ppeal, especially in relation to aggravating and m itigating factors, som e w ere critical o f  the lack 

o f consistency in the guidance provided. N evertheless, m ost C ircuit C ourt judges explained 

sentencing in term s o f  their being three general considerations: the seriousness o f the offence, 

aggravating factors and m itigation factors.

As discussed in the previous section, the sentencing outcom es o f  C ircuit C ourt judges exhibited 

high levels o f inconsistency and high levels o f consistency, although the degree o f  inconsi.stency 

and consistency varied from case to case. Im portantly, C ircuit C ourt judges w ere asked to  pass 

.sentence on the sam e five cases. T his m eans that any inconsistencies in sentencing w ere not caused 

by differences betw een cases but w ere instead related to differences betw een individual judges. For 

a num ber o f reasons, explaining inconsistency in C ircuit C ourt sentencing outcom es w as som ewhat 

m ore difficult than explaining inconsistency in the sentencing outcom es o f  D istrict C ourt judges. 

F irstly, in general m ost judges tended to  view  cases sim ilarly and to place equal em phasis on 

m itigating and aggravating factors. Secondly, in three o f the five burglary cases the vast m ajority o f 

judges would im pose either a prison sentence or a suspended sentence so the variability  betw een 

judges was lim ited to  tw o penalties.

Thirdly, unlike D istrict C ourt judges. C ircuit C ourt judges w ere not asked about the suitability o f 

sanctions in each case. T his m eant that there was no data collected on jud icial view s o f  the various 

sentencing options available to them . H ow ever, C ircuit C ourt judges differed most about the types 

o f  .sanctions that w ould be appropriate in the B urglary O ne and B urglary F ive cases, w hich w ere 

also the cases in w hich m ost judges w ould im pose a non-custodial penalty. It is therefore likely that 

som e o f the inconsistency in sentencing outcom es in these cases could be accounted for by 

differences in jud ic ia l view s regarding the various non-custodial penalties.
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N evertheless, C ircuit C ourt judges w ere asked to ‘think out loud’ when sentencing the vignettes. 

The analysis o f the reasons C ircuit C ourt judges gave for their sentencing decisions show ed there 

w ere som e sim ilarities and differences in reasoning betw een individual C ircuit C ourt judges that 

provide an explanation for the levels o f consistency and inconsistency, respectively, in their 

sentencing outcom es.

As already noted, inconsistency in C ircuit C ourt sentencing outcom es was m ost apparent in the 

B urglary O ne and in the Burglary Five case, the tw o cases w hich judges sentenced m ost leniently. 

In relation to  the Burglary O ne case, although all judges w ould im pose a non-custodial sentence in 

B urglary O ne case, there was a m arked difference in severity between the most lenient and the 

m ost severe penalty that they w ould im pose. Judges that w ould im pose the most lenient penalty 

placed greater em phasis on the m itigating rather than the aggravating factors especially  those that 

w ould im pose a probation order, a fine and a relatively short suspended sentence. Judges that 

impo.sed a relatively long suspended sentence prioritised deterrence. In relation to the Burglary 

Five case, although judges were considerably divided in term s o f  the type of penalty they w ould 

im pose there w ere no obvious differences betw een judges that might explain the inconsistencies.

In the three rem aining cases, the main difference betw een judges was that som e chose an 

im m ediate prison sentence w hereas others preferred to im pose a suspended sentence. In the 

B urglary Tw o case, most judges that w ould im pose an im m ediate pri.son sentence view ed the 

offence seriously and em phasised a num ber o f key aggravating factors. H ow ever, there w ere 

considerable differences in the length of prison sentence that these judges w ould im pose but this 

could not be explained by the data. On the other hand, there was an obvious difference in 

em phasis betw een the judge that w ould im pose a suspended sentence and those that w ould im pose 

an im m ediate prison sentence. The judge that w ould im pose a suspended sentence did not view the 

crim e as seriously as those w ho w ould im pose im m ediate prison sentences. Furtherm ore, the 

form er judge placed greater em phasis on the m itigating and less em phasis on the aggravating 

factors than latter judges.

In relation to the Burglary Three case, judges w ere divided about w hether to im pose a prison 

sentence or a suspended sentence. Judges that w ould im pose an im m ediate prison sentence were 

m ore likely to view  the case m ore seriously than o ther judges, although all judges m entioned 

sim ilar aggravating and m itigating factors. Judges that w ould im pose a suspended sentence 

prioritised rehabilitation as their sentencing objective. In relation to the Burglary Four case, one 

judge w ould im pose an im m ediate prison sentence and the rem aining judges w ould adopt a drug- 

court approach. The judge that w ould im pose a prison sentence of 18-months thought the offence 

w as serious, m entioned tw o m itigating factors and no aggravating factors. He thought the best way

268___________________________________________________________________



C hapter Nine

for the offender to  get o ff drugs was in prison. A lthough three quarters o f judges w ould adopt a 

drug-court approach one h a lf w ould im pose a prison sentence in the w orst-case scenario. T he m ost 

im portant factor for these judges was that the offender had an addiction, although som e also 

m entioned aggravating factors. O ne quarter o f judges did not indicate a w orst-case scenario; these 

judges prioritised rehabilitation and did not m ention any aggravating factors.

In conclusion, it w as possible to explain som e o f the differences betw een sentencing outcom es in 

four o f the five cases by reference to different view s o f  the seriousness o f  the case, by different 

em phases placed on either aggravating or m itigating factors and by differences in the sentencing 

objectives prioritised. In B urglary Tw o, Three and Four, judges that w ould im pose an im m ediate 

prison sentence view ed the case m ore seriously than those that w ould im pose a non-custodial 

sentence. In Burglary O ne, judges that w ould im pose the m ost severe non-custodial penalty 

prioritised deterrence. In B urglary Tw o, judges that w ould im pose an im m ediate prison sentence 

placed greater em phasis on the aggravating factors. In B urglary Four, the judge that w ould im pose 

an im m ediate pri.son sentence thought that prison w ould help the offender get o ff drugs.

Judges that w ould im pose the m ost lenient sentences in B urglary O ne, B urglary Two, and Burglary 

Four cases, em phasised the m itigating factors rather than the aggravating factors. Judges that w ould 

im pose the m ost lenient sentences in the Burglary Three and Four prioritised rehabilitation. Judges 

that w ould adopt a drug-court approach w ere m ost influenced by the o ffender’s addiction. 

H owever, even though judges w ho w ould adopt a drug-court approach prioritised rehabilitation, the 

m ajority would impo.se a prison sentence if  he w ere unw illing or unable to reform .

Punitiveness in Circuit Court Sentencing Outcomes

O ne o f the objectives o f this study was to explore the degree o f punitiveness in the sentencing 

practices o f C ircuit Court judges. C hapter 4 outlined a num ber o f  m easures that could be used to 

explore the degree o f  punitiveness in the sentencing practices o f  C ircuit C ourt judges including: the 

role played by previous convictions; w hether o r not there w as evidence o f proportionality  in C ircuit 

C ourt ju d g es’ approach to  sentencing; w hether o r not there was evidence o f  proportionality  in the 

relative severity o f  sentences im posed in different cases; the relative punitiveness o f D istrict and 

C ircuit Court judges; and w hether or not C ircuit C ourt judges sentencing outcom es w ere m ore or 

less punitive that those im posed by judges in England and W ales, and Finland. Each o f these 

m easures will now  be exam ined draw ing from  the descriptive analysis o f sentencing outcom es and 

the analysis o f  jud ic ia l reasons outlined earlier.
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Previous convictions

As discussed earlier in this chapter, som e C ircuit C ourt judges expressed the view  that prison was 

necessary for persistent offenders. Tw o general conclusions about the role played by previous 

convictions in the sentencing practices of C ircuit C ourt judges can be drawn from  the analysis o f 

their sentencing decisions outlined earlier in this chapter.

Firstly, when passing sentence in the assault case, a m ajority o f C ircuit C ourt judges treated the 

lack o f previous convictions as a factor m itigating the severity o f the sentence. For exam ple, in the 

B urglary Five case, a m ajority o f judges described the fact that the offender had no previous 

convictions as an im portant m itigating factor. Furtherm ore, the sentences im posed in the Burglary 

Five case, w here the offender had no previous convictions, were less severe than those im posed in 

the Burglary Three case, where the offender had tw o previous convictions, even though the 

circum stances o f both offences were alm ost exactly the same. TTie only difference betw een the tw o 

cases, other than previous convictions, was that in the Burglary Five case, the offence took place at 

night, a factor w hich w ould arguably m ake that offence more serious.

Secondly, a m ajority  o f C ircuit C ourt judges treated the o ffender’s previous convictions as a factor 

aggravating the seriousne.ss o f the offence and therefore as increasing the severity o f the sentence 

im posed. As discussed above, even though the offence com m itted by the offender in Burglary 

TTiree was less serious than that com m itted by the offender in Burglary Five, the penalties im posed 

in the Burglary Three case w ere more severe. Indeed, a m ajority o f judges in the Burglary Three 

case described the presence o f the offender’s previous convictions as an im portant aggravating 

factor. S im ilarly, in the Burglary Tw o case, w here the offender had three previous convictions, all 

judges placed em phasis on the o ffender's  previous record. Tw o judges described the offender as a 

recidivist and one thought that his recent sim ilar conviction was a particularly serious aggravating 

factor.

In conclusion, these findings suggest that C ircuit C ourt judges treat the lack of previous 

convictions as a m itigating factor but that they treat their presence as a factor aggravating the 

.seriousness o f the offence. This approach is consistent with the concept o f cum ulative sentencing. 

This finding has im portant im plications for the nature o f the principle o f proportionality practiced 

in Ireland and these will be considered in C hapter 10.

Evidence o f  Proportionality in Circuit Court Sentencing Practices

A s discussed in C hapters 2 and 4, the principle o f proportionality is the most im portant principle in 

Irish sentence law. It provides that the severity o f the sentence should be proportionate to  the
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seriousness o f the offencc and the personal circum stances o f the offender. D ue to  the lack o f 

agreem ent regarding the seriousness o f various offences and the lack o f  agreem ent regarding the 

circum stances in w hich the various penalties should be used, it is alm ost im possible to  say w hether 

or not a particular penalty im posed in a particular case is proportionate or disproportionate.

H ow ever, it is possible to exam ine w hether or not there was proportionality  in how C ircuit Court 

judges approach sentencing. For exam ple, proportionality in sentencing requires that there be a 

relation.ship betw een jud icial view s o f the seriousness o f the case and the severity o f the penalty 

they im posed. Sim ilarly, there is an obligation on judges to give credit for m itigating factors when 

present. A failure to  do so repre-sents an error in principle and w ould lead to  a disproportionately 

severe sentence. If judges fail to give due w eight to  aggravating factors w ere present this would 

lead to  a d isproportionately lenient sentence.

D ealing firstly with .seriou.sness, analysis o f the reasons that C ircuit C ourt judges gave for their 

.sentencing decisions suggests that, in general, there was a relationship betw een how serious judges 

regarded each case and the severity o f the penalty they im posed. A lthough individual judges 

differed regarding the seriousness o f the same case, in general judges w ho view ed the ca.se m ore 

seriously tended to impo.se a more severe penalty. Sim ilarly, judges who view ed the case less 

seriously or who did not em phasise the seriousness o f  the case tended to im pose the least severe 

penalties.

H ow ever, there w as one exception to this general trend. In relation to the B urglary O ne case, 

although all C ircuit C ourt judges view ed the offence as non-serious in nature and w ould im pose a 

non-custodial sentence, there w ere considerable differences in the severity o f the sentences they 

w ould im pose. As m entioned earlier, the sentences ranged from a dism issal to an 18-months 

suspended sentence. Furtherm ore, as noted above, m ost C ircuit C ourt judges view ed the presence 

o f  previous convictions as increasing the seriousness o f  the ca.se. T his suggests that som e offenders 

m ay receive m ore severe punishm ent than the seriousness o f  the actual offence they have 

com m itted  w arrants because they have previous convictions. T his finding has im portant 

im plications for the nature o f the principle o f proportionality practiced in Ireland and these will be 

considered in C hapter 10.

In relation to aggravating and m itigating factors, the descriptive analysis o f sentencing outcom es 

and analysis o f the reasons judges gave for their .sentencing decisions show ed that, in general, when 

passing sentence m ost C ircuit C ourt judges considered the im pact o f both aggravating and 

m itigating factors. T his suggests that the sentencing practices o f  C ircuit C ourt judges are consistent 

w ith the principle o f proportionality, at least in the sense that they consider the im pact o f  both 

aggravating  and m itigating circum stances. H owever, there w as som e evidence that som e C ircuit
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C ourt judges tended to place more em phasis on the m itigating factors w hereas others placed greater 

em phasis on the aggravating factors.

Evidence o f  Proportionality in the Relative Severity o f  Circuit Court Sentencing Outcomes

The proportionality principle provides that punishm ents should be proportionate to the gravity o f 

the offence and the personal circum stances of the offender. If sentencing outcom es in different 

cases were consistent with the proportionality principle we w ould expect that the most severe 

sentences w ere passed in relation to the m ost serious cases and that the least severe sentences 

w ould be passed in the least serious cases.

Evidence o f proportionality in the relative severity o f the sentences that C ircuit Court judges would 

im pose in the five burglary cases they were asked to sentence was strong in both the best and the 

w orst-case scenarios. In the best-case scenarios judges im posed the m ost severe penalties in the 

Burglary Two case follow ed by Burglary Three, then Burglary Four, then Burglary Five and finally 

B urglary O ne (see T able 9-6 A ppendix C). This corresponded with how C ircuit C ourt judges 

ranked the seriousness o f the cases. For exam ple, o f all five ca.ses. C ircuit C ourt judges view ed the 

B urglary Two case as the m ost serious case and the Burglary O ne case as the least serious case.

Evidence of proportionality in the relative severity o f the sentences C ircuit C ourt judges w ould 

im pose in the five burglary cases was also strong in relation to the w orst-case scenarios (see Table 

9-7 A ppendix C). Even though judges w ould im pose m ore severe penalties in four o f the five 

burglary cases in the w orst-case scenario, overall the relative severity o f  sentences im posed alm ost 

the sam e w ith one exception. W hereas in the best-ca.se scenario. C ircuit C ourt judges w ould im pose 

m ore severe penalties in Burglary Three than in Burglary Four, in the w orst-case scenario, they 

w ould im pose exactly the sam e sentences in these cases.

In the C ircuit C ourt the wonst-case scenarios w ere not related to an increase in the seriousness o f 

the offences actually com m itted but w ere instead related to  w hether the offender could afford to 

pay a fine (B urglary One), w hether he was interested in rehabilitation (Burglary Three), w hether he 

w as w illing or able to address his addiction (Burglary Four) and finally w hether or not the judge 

w ould give the offender the benefit o f the doubt due to his lack o f previous convictions (B urglary 

Five).

Relative Punitiveness o f  Circuit Court Judges and District Court Judges

As discussed in C hapter 4, in order to  com pare the level o f punitiveness of D istrict C ourt judges 

w ith that o f C ircuit C ourt judges, judges from both courts were asked to sentence the sam e burglary
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case. W hen asked to pass sentence in the B urglary Four case, a m ajority o f judges from both courts 

indicated that they w ould adopt a drug-court approach (see Table 9-8 A ppendix C).

D ealing firstly w ith the best-case scenario penalties, the m ajority o f judges in both courts indicated 

that they w ould im pose a non-custodial sentence in the best-case scenario (see T able 9-8 A ppendix 

C). C ircuit C ourt judges clearly preferred suspended sentences w hereas D istrict C ourt judges 

preferred com m unity service orders. However, proportionately m ore D istrict C ourt judges than 

C ircuit C ourt judges w ould im pose an im m ediate prison sentence in the best-case scenario (see 

Table 9-5 A ppendix C).

A m ajority o f judges in both courts w ould im pose a prison sentence in the w orst-case scenario if 

the o ffender w ere unw illing or unable to com ply with drug treatm ent. H ow ever, proportionately 

slightly m ore D istrict C ourt judges than C ircuit C ourt judges w ould im pose a prison sentence in the 

w orst-case scenario. T herefore, at least in relation to  im position o f im prisonm ent, the sentencing 

outcom es o f  D istrict C ourt judges were m ore punitive than those o f C ircuit C ourt judges in the 

Burglary Four case.

Relative Punitiveness o f  Circuit Court Judges in Ireland and Judges in England, Wales and  

Finland

As discussed in C hapter 4 , in order to com pare the level o f  punitiveness in the sentencing practices 

o f  Irish judges w ith those o f judges from o ther jurisd ictions. C ircuit C ourt judges w ere asked to 

sentence on five burglary vignettes used by D avies et al (2004), to com pare the sentencing 

practices o f judges from England and W ales, and Finland. D avies et al (2004) asked C row n C ourt 

judges from  England and W ales, and D istrict C ourt judges from  Finland to pass sentence on five 

different burglary vignettes, in order to com parc differences in the punitiveness o f  their sentencing 

practices. T his study asked C ircuit Court judges to  pass sentence on the sam e five sentencing 

vignettes (See T able 9-9 A ppendix C, adapted from D avies et al (2004), to view the sentencing 

outcom es o f C ircu it Court judges from Ireland, C row n C ourt judges from  England and W ales and 

D istrict C ourt judges from Finland in relation to  the five burglary vignettes). For the purposes o f 

com parison, the sentencing outcom es that C ircuit C ourt judges im posed in the w orst-case scenarios 

were chosen, principally  because the best-case scenario penalties w ould only be im posed if  the 

offenders were w illing  to engage in rehabilitation.

Judges from all jurisd ictions im posed the m ost severe penalties in the B urglary Tw o case and the 

m ost lenient penalties in the B urglary O ne case (see T able 9-9 A ppendix C). N evertheless, there 

w ere a num ber o f  im portant differences betw een how Irish judges sentenced the five cases and how 

judges from the tw o other jurisd ictions sentenced them .
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D ealing firstly w ith the Burglary O ne case, judges from all three ju risd ic tions would im pose non

custodial sanctions in this case (see T able 9-9 A ppendix C). In term s o f severity, Irish judges fall in 

between judges from  the two other jurisdictions. Judges from England and W ales w ould im pose 

either a probation order or a com m unity service order, judges from  Finland w ould im pose a 

suspended sentence, w hereas Irish judges w ould im pose a suspended sentence, a fine or a probation 

order. Therefore, at least in relation to  Burglary O ne, the sentencing outcom es o f  Irish judges were 

no m ore punitive than those o f judges from  the o ther jurisdictions.

In relation to B urglary Tw o, Three and Four judges from all three ju risd ictions w ould im pose an 

im m ediate prison sentence (see T able 9-9 A ppendix C). There was no difference in punitiveness 

betw een judges in the three ju risd ictions in these cases, at least in relation to  the type of penalty 

that w ould be im posed. H owever, in relation to length o f the average sentence that judges w ould 

im pose, there w ere considerable differences. Judges from all three jurisd ictions w ould im pose the 

longest prison sentences in the Burglary Tw o case. H owever, English and W elsh judges w ould 

im pose a 44-m onth prison sentence, Irish judges an 18-month prison sentence w hereas Finnish 

judges would only impo.se a 10-month prison sentence. The average length o f sentence that 

English and W elsh judges w ould im pose was m ore than tw ice as long as those that Irish judges 

w ould im pose, w hich in turn was alm ost tw ice as long as the average sentence that Finnish judges 

w ould im pose. Therefore, in relation to  length o f sentence, the sentencing outcom es o f Irish judges 

w ere m ore punitive than Finnish judges but less punitive than English and W elsh judges.

In relation to the Burglary Three case, Irish, English and W elsh judges w ould im pose an 18-month 

prison sentence w hereas Finnish judges would im pose a 4-m onth prison sentence (see Table 9- 

9A ppendix C). The average length o f sentence that Iri.sh judges w ould im pose in the B urglary 

Three case, was over four tim es longer than tho.se im posed by Finnish judges. Therefore, in relation 

to the length of prison sentences, the sentencing outcom es o f Irish judges w ere considerably m ore 

punitive than Finnish judges but no m ore punitive than English and W elsh judges.

In relation the B urglary Four case, Irish judges w ould im pose a 2 1-month prison sentence, English 

and W elsh judges w ould  impo.se an 18-m onth prison sentence and Finnish judges would im pose a 

4- month prison sentence. The average length o f sentence that Irish judges w ould im pose in the 

B urglary Four case w as over four tim es longer than those im posed by Finnish judges and three 

m onths longer than English and W elsh judges. Therefore, in relation to the length o f prison 

sentences im posed, the sentencing outcom es o f Irish judges w ere considerably more punitive than 

Finnish judges and som ew hat more punitive than English and W elsh judges.
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Lastly, in relation to the Burglary Five case, Irish and Finnish judges w ould im pose a suspended 

sentence w hereas English and W elsh judges w ould im pose a 24-m onth prison sentence (see T able 

9-5 A ppendix C). The sentencing outcom es o f Irish judges w ere therefore no m ore punitive than 

Finnish judges and less punitive than English and W elsh judges in this case. D avies et al (2004) 

explained the diffcrcnce in sentence severity betw een Finnish, English and W elsh judges in the 

Burglary Five case by reference to the fact that Finnish law  precluded judges from im posing a 

custodial sentence on first tim e offenders. W hile this does not apply in Ireland, m ost C ircuit Court 

judges placed greater em phasis on the fact that the offender had no previous convictions than on 

the fact that the burglary occurred at night.

T w o general conclusions can be drawn from these findings. F irstly, in relation to the type o f  

penalty that they w ould im pose, when asked to pass sentence in the sam e cases. C ircuit C ourt 

judges were no m ore punitive than English, Wel.sh and Finnish judges in any o f the five burglary 

case. Furtherm ore, in relation to the type o f penalty that they w ould im pose. C ircuit C ourt judges 

w ere le.ss punitive than Crown C ourt judges from  England and W ales in the Burglary Five case. 

Secondly, in relation to the length o f prison sentences that they w ould im pose. C ircuit C ourt judges 

were considerably m ore punitive than Finnish judges in three o f the five burglary cases, more 

punitive than English and Welsh judges in one o f  the five cases, as punitive as English and W elsh 

judges in one o f  the five cases and less punitive than English and W elsh judges in one o f  the five 

cases.

The sentencing outcom es o f Irish judges, at least in relation to length o f prison sentences, w ere 

m ore punitive than Finnish judges and w ith the exception o f  one case, roughly sim ilar to the 

punitiveness o f Engli.sh and Wel.sh judges. In term s o f  the general level o f  punitiveness in 

sentencing vignettes betw een the three different jurisd ictions, Irish judges fall som ew here in 

betw een Finnish, and, English and W elsh judges.

D ifferences in the general level o f punitiveness in .sentencing vignettes betw een the three 

ju risd ictions correspond to differences in certain other contextual factors in each ju risd iction . For 

exam ple, the m axim um  prison sentences that Irish, English and W elsh judges may im pose in a 

burglary case are considerably longer than those that may be im posed in Finland. The m axim um  

prison sentence that Irish, English and W elsh judges may im pose in relation to the offence o f 

burglary is 14-years, if  tried on indictm ent. However, in Finland the equivalent offences to  burglary 

are theft and aggravated theft and the m axim um  prison sentences that m ay be im posed are 18- 

m onths and 4-years, respectively. S im ilarly, as discussed in C hapter 4, m em bers o f  the public in 

Ireland and in the U nited Kingdom (U K ) have a higher risk o f  being burgled and are m ore likely to 

think they w ill be burgled than the public in Finland. Sim ilarly, the sentencing preferences o f
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m em bers o f the public in Ireland and in the UK are m ore punitive than those o f the public in 

Finland.

Conclusion

This chapter presented the findings from  the five sentencing vignettes C ircuit C ourt judges were 

asked to  sentence. The first part o f the chapter provided an overview  and a description o f the 

sentencing outcom es in each o f the five cases. It then analysed the reasons that C ircuit C ourt judges 

gave for their sentencing decisions.

The second part o f this chapter exam ined the degree o f consistency in sentencing across all five 

case and the reasons for this inconsistency. The degree o f consistency in sentencing outcom es 

varied from  case to case. Sentencing outcom es w ere most consistent in the m ost serious case 

whereas in the least serious case they were least consistent. H owever, in all cases there was 

considerable inconsistency in the severity o f punishm ent that judges w ould im pose. It was possible 

to explain som e of the differences betw een sentencing outcom es in four o f the five cases by 

reference to different view s of the seriousness o f the case, by d ifferent em phasis placed on either 

aggravating o r m itigating factors and by differences in the sentencing objectives prioritised.

The second part o f this chapter also exam ined the degree of punitiveness in the sentencing practices 

of C ircuit C ourt judges. It found that although judges treated the lack of previous convictions as a 

m itigating factor, a m ajority treated the presence of previous convictions as a factor aggravating the 

seriousness o f the offence and therefore the severity o f the penalty. This suggests that C ircuit C ourt 

judges engage in cum ulative sentencing rather than progressive loss o f mitigating. This finding has 

im portant im plications for the nature o f  the principle o f proportionality practiced in Ireland and 

these will be considered in C hapter 10.

In general, the sentencing practices o f  C ircuit C ourt judges in individual cases appeared to be 

consistent with the principle o f proportionality. Sim ilarly, evidence o f proportionality in the 

relative .severity o f the sentences C ircuit Court judges w ould im pose in the five burglary cases they 

w ere asked to sentence was strong in both the best and the w orst-case scenarios.

W hen the sentencing outcom es o f D istrict and C ircuit C ourt judges in the Burglary Five case w ere 

com pared, although a m ajority o f judges in both courts w ould adopt a drug-court approach. D istrict 

C ourt judges were more likely than C ircuit C ourt judges to  im pose an im m ediate sentence in the 

best-case scenario.
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W hen the sentencing practices o f C ircuit Court judges were com pared with those o f judges from 

tw o other jurisd ictions, at least in relation to the type o f penalty that they w ould im pose. C ircuit 

C ourt judges were no more punitive than English. W elsh and Finnish judges, H ow ever, in term s of 

the length o f prison sentences that they would im pose. C ircuit Court judges were considerably 

m ore punitive than Finnish judges in three o f  the five burglary cases. In term s o f the overall level 

o f  punitiveness, Irish judges w ere m ore sim ilar to  judges in England and W ales than to Finnish 

judges. The sim ilarity in the general level o f punitiveness in sentencing vignettes betw een Irish, 

E nglish and W elsh judges corresponded to  sim ilarities in certain contextual factors in each 

ju risd iction .

T he previous five chapters presented and analy.sed the m ain findings o f this thesis. T he final 

chapter presents a b rief sum m ary o f the main findings o f this thesis and discusses the im plications 

o f  the findings w ithin the context o f this and previous research.
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CHAPTER TEN: CONCLUSION

The purpose o f  this thesis was to explore the nature o f sentencing in Ireland in the context o f  a 

num ber o f  specific claim s. The sentencing system  in Ireland has been described as one o f  the most 

unstructured in the com m on law w orld (O ’M alley 2000). Irish judges exercise a very broad 

sentencing discretion and it has been claim ed that inconsistency in Irish sentencing practices is 

w idespread (Law Reform  C om m ission 1993, 1996; H am ilton 2004; Prim e T im e 2004).

The prison population in Ireland increased enorm ously betw een I960 and 2005 and it has been 

suggested that recent increases in the prison population were related to jud icial punitiveness rather 

than to increases in the crim e rate (O ’M ahony 1993; M cC ullagh 1992). For a num ber o f  reasons, it 

has been claim ed that Irish judges use prison excessively. For exam ple, it has been claim ed that 

Irish judges tend to use short prison sentences frequently for m inor offences and tend to under-use 

alternatives to prison (O ’M alley 1993; 2000; K ilcom m ins et al 2004). C om paratively, although 

Ireland has a relatively low  crim e rate and a relatively low prison stock, it has a relatively high flow 

o f people through its prison. This, it is argued, dem onstrates that Irish judges tend to  im prison 

people m ore frequently than judges in other jurisdictions, although for shorter periods o f time.

Previous studies in o ther juri.sdictions have invariably found that inconsistency in sentencing 

practices exists. S tudies using a variety o f m ethodologies have identified judicial variability as the 

key factor in understanding inconsistency in sentencing (H ogarth 1971; Hood 1972; A ustin and 

W illiam s 1977; A shw orth et al 1984; Palys and D ivorski 1986; Parker et al 1989). Sim ilarly, 

studies that have used a variety o f m ethodologies have consistently found tw o factors to be highly 

associated w ith the use o f im prisonm ent: offence .seriousness and prior record (M oxon 1988; 

Parker et al 1989; Flood-Page and M ackie 1998; M illie et al 2007). C om parative studies o f 

sentencing have show n that, judges from distinct jurisd ictions tend to  adopt very sim ilar

approaches to  sentencing, and that differences in the punitiveness o f  their sentencing practices can

be explained by a num ber o f  key contextual factors (D avies et al 2004; M illie et al 2007).

This thesis aim ed to  explore the nature o f  sentencing in Ireland with a view to increasing our 

know ledge and understanding o f how  judges in Ireland sentence, and to shed som e light on the 

claim s m ade about sentencing in Ireland. This thesis was guided by four main research objectives:

1. To explore the views o f D istrict and C ircuit C ourt judges on crime, sentencing, punishm ent 

and the role o f the courts in com bating crime;

2. To explore the degree o f consistency in sentencing betw een individual judges in the

D istrict and C ircuit Courts;
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3. T o explore the reasons for inconsistency, if  any, in the sentencing practices o f  D istrict and 

C ircuit C ourt judges;

4. T o explore the degree o f punitiveness, if  any, in the sentencing practices o f D istrict and 

C ircuit C ourt judges.

The research m ethodology and m ethods used were described and justified  in C hapter 4. In order to 

explore sentencing from  a judicial perspective, it was argued that an interpretative approach, 

relying predom inantly  on qualitative research m ethods, w ould best facilitate access to the 

inform ation needed to achieve the objectives o f the research. T w o m ethods typically used in 

sentencing research, sem i-structured interview s and sentencing vignettes, w ere chosen. Sem i

structured interview s w ere carried out w ith D istrict and C ircuit C ourt judges in order to explore 

their view s on crim e, sentencing, punishm ent and the role o f the courts. The interview s also 

provided an opportunity  to gain insight into how judges define the context in w hich they sentence. 

Sentencing vignettes w ere used to explore the degree o f consistency, the reasons for inconsistency, 

if  any, and the degree o f punitiveness, if any, in the sentencing practices o f D istrict and C ircuit 

C ourt judges.

Summary of Main Findings

Objective One: Judicial Views on Crime, Sentencing, Punishment and the Role o f  the Courts

T he first objective o f this thesis was to explore views o f  D istrict and C ircuit C ourt judges on crim e, 

sentencing, punishm ent and the role o f  the courts in com bating crim e. T his thesis found that the 

m ajority o f  D istrict and C ircuit judges view crim e in Ireland as increasing either in volum e or 

seriousness and that many also view the courts as having an im portant role in com bating crime. 

H owever, judges from  both courts recognised that crim e is caused by a variety o f factors. D istrict 

and C ircuit C ourt judges unanim ously described sentencing in term s o f the uniqueness o f each case 

and em phasised the need to  decide each case separately. Judges from both courts tended to 

prioritise the uniqueness o f the case over the need for consistency betw een cases. This thesis, 

therefore, confirm s the findings o f previous studies (H ood 1972; Tarling 1979; A shw orth et al 

1984; Parker et al 1989; Flood-Page and M ackie 1998) w hich show that judges who operate in an 

individualised sentencing system  tend to  have a strong w orking ideology based upon the 

uniqueness o f  the individual case and tend to prioritise this over the need for consistency in 

sentencing.

W hile previous studies show ed that courts in different areas tend to  develop their ow n unique 

sentencing cultures (H ood 1972; T arling 1979; Parker et al 1989; Flood-Page and M ackie 1998), 

this thesis show s that, at least in the Di.strict C ourt, judges tend to develop their own individual
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sentencing policies and tend to see this as a natural part o f their job  rather than som ething 

extraordinary. In contrast, while som e C ircuit C ourt judges explained inconsistency by reference to 

the role played by individual differences betw een judges, in general. C ircuit C ourt judges tended to 

be much m ore aw are of guidance from  the superior courts, and of the fact that their sentences are 

subject to review. H ogarth (1971) found that judges with larger w orkloads tended to develop more 

sentencing presum ptions, o r ‘rules o f thum b’, than those with lighter w orkloads. T his m ay explain 

why D istrict C ourt judges develop their own sentencing policies, or presum ptions, w hereas C ircuit 

C ourt judges, w ho are considerably less busy, do not.

In relation to judicial view s on punishm ent, this thesis found that D istrict and C ircuit judges were 

able to justify  the use of im prisonm ent, even those who expressed negative view s about prison, 

either because o f its necessity for serious offences and persistent offenders or because it achieves 

one or more o f the follow ing .sentencing aims: public protection, deterrence and retribution. 

A lthough a m ajority o f all judges agreed w ith the principle o f last resort, som e D istrict Court 

judges explained that they would use prison as a first re.sort for serious offences, w hereas others 

explained that, in their view , prison w as necessary for persistent offenders w ho w ere unw illing to 

learn, even those convicted o f relatively m inor offences.

In contrast to  their view s on im prisonm ent, this thesis found that judges expressed less confidence 

in alternatives to im prisonm ent. D istrict C ourt judges viewed alternatives as too lim ited, as not 

alw ays available or as not always ‘rea l’. C ircuit C ourt judges explained that alternatives to 

im prisonm ent, o ther than the suspended sentence, w ere not as relevant in the C ircuit C ourt due to 

the seriousness o f the offences heard there.

O bjective Two: The D egree o f  Consistency in Sentencing

The second objective o f this thesis w as to explore the degree o f consistency in the sentencing 

practices o f D istrict and C ircuit C ourt judges. D uring the sentencing vignettes, judges rarely 

m entioned guidance, other than that they receive from  the probation service. A nalysis o f the 

sentencing vignettes .showed that there was a considerable degree o f inconsistency in the 

sentencing outcom es betw een different judges in both the D istrict and C ircuit C ourts. H ow ever, the 

sentencing practices o f  D istrict C ourt judges exhibited a higher degree o f inconsistency than tho.se 

o f C ircuit C ourt judges.

Sim ilar to previous studies (Austin and W illiam s 1977; Palys and D ivorski 1986), this thesis found 

that the degree o f inconsistency in sentencing outcom es varied from  case to  case but was highest in 

relation to  the least serious offence and low est in relation to the most serious offence. In line with 

previous research (A ustin and W illiam s 1977; Palys and Divorski 1986), inconsistency in
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sentencing was m ost pronounced in relation to  the types o f penalties judges w ould im pose, 

although w here judges im posed the same penalty, in the sam e case, there was also considerable 

inconsistency in the severity o f punishm ent they imposed.

H ow ever, this thesis also found high levels o f  consistency betw een judges, at least in relation to 

adoption o f a drug-court approach and in relation to the suitability o f im prisonm ent. W here 

offenders had drug addictions, a m ajority o f both D istrict and C ircuit C ourt judges indicated that 

they w ould adopt a drug-court approach. A lthough there was a considerable degree o f consistency 

in their overall approach to these types o f  cases, the level o f consistency in the types o f  penalties 

that they w ould im pose varied. In the w orst-case scenario, if the offender were unw illing or unable 

to  engage in drug treatm ent, a m ajority o f judges in both courts agreed that a prison sentence w ould 

be im posed. Inconsistency in sentencing tended to be highest in relation to the best-case scenarios, 

prim arily because, although judges agreed that a non-custodial penalty should be im posed, they 

disagreed considerably regarding the type o f non-custodial penalty.

O bjective Three: Reasons fo r  Inconsistency in Sentencing

The th ird  objective o f this thesis was to explore the reasons for inconsistency, if  any, in the 

sentencing practices o f D istrict and C ircuit C ourt judges. D uring the sentencing vignettes, judges 

w ere asked to explain their sentencing decisions by ‘thinking out loud’. In line w ith previous 

research (H ogarth 1971; Hood 1972; A shw orth et al 1984; Parker et al 1989), this thesis found that 

.sentencing inconsistencies in the D istrict C ourt w ere related to differences in how judges viewed 

the seriousness o f the case, differences in the w eight judges attached to  aggravating and m itigating 

factors, and differences in judicial view s regarding the efficacy of, and the circum stances in which 

the various sanctions should be used. In relation to the C ircuit C ourt, it was possible to explain 

som e o f the differences betw een sentencing outcom es in four o f the five cases by reference to 

different view s o f  the seriousness o f the case, by differences in the em phasis placed on cither 

aggravating  or m itigating factors and by differences in the sentencing objectives prioritised.

S im ilar to previous studies (H ogarth 1971; A shw orth et al 1984; Parker et al 1989), this thesis 

found that, in general, inconsistency in sentencing w as not related to differences in the sentencing 

aim s prioritised in individual cases, m ainly because there appeared to be no consistent connection 

betw een sentencing aim s and individual penalties. H owever, this thesis found that, when judges 

indicated that they w ould im pose a pri.son sentence, they rarely ever prioritised rehabilitation and 

tended to prioritise deterrence, public protection o r retribution. S im ilarly, judges that w ould adopt a 

drug-court approach tended to prioritise rehabilitation. T herefore, consistent with previous re.search 

(Palys and D ivorski 1986) this thesis found that differences in the severity o f  sentences im posed 

w ere related to differences in the sentencing objectives prioritised.
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O bjective Four: Punitiveness in Sentencing

T he fourth objective o f this thesis was to explore the degree of punitiveness, if  any, in the 

sentencing practices o f D istrict and C ircuit C ourt judges. A lthough ‘punitiveness’ is a nebulous 

concept that is d ifficult to define (M atthew s 2005), this thesis adopted a num ber o f measures that 

could be used to explore the degree of punitiveness in the sentencing practices o f D istrict and 

C ircuit C ourt judges. These included;

(i) the role played by previous convictions;

(ii) w hether or not there was evidence o f proportionality in how  judges approached

sentencing in individual cases;

(iii) w hether or not there was evidence o f proportionality in the relative severity o f 

sentences im posed in different cases;

(iv) the relative punitiveness o f D istrict C ourt judges and C ircuit C ourt judges;

(v) and w hether or not the sentencing outcom es of C ircuit C ourt judges w ere more or less

punitive than those o f judges from England and W ales, and Finland.

Previous Convictions

A s discussed in C hapter 2, there are two conflicting view s regarding the role played by previous 

convictions in current literature on sentencing in Ireland. One view suggests that judges currently 

engage in cum ulative sentencing (Law  Reform  C om m ission 1993, 1996) w hereas the other 

suggests that progressive loss o f m itigating is the only approach to previous convictions that is 

consistent w ith proportionality  as a lim iting principle (O ’M alley 2000, 2006). C um ulative 

sentencing represents the m ore ‘punitive’ approach to  sentencing because it w ould lead to  the 

im position of disproportionately severe sentences having regard to the seriousness o f the current 

offence. Therefore, in order to  explore the degree o f ‘punitiveness’ in the sentencing practices o f 

D istrict and C ircuit C ourt judges it was decided to explore the role played by previous convictions 

in their sentencing practices.

T w o general them es em erged from the findings o f this thesis regarding the role played by previous 

convictions in the sentencing practices o f D istrict and C ircuit C ourt judges. F irstly, consistent with 

previous studies (M oxon 1988; M illie et al 2007), this thesis found that a m ajority o f D istrict and 

C ircuit Court judges treated the lack o f previous convictions as a factor m itigating the severity o f 

the sentence. A m ajority  o f D istrict C ourt judges indicated that the lack o f previous convictions in 

the assault case w ould prevent them from  im posing the w orst-case .scenario penalties, including a 

prison sentence. S im ilarly, a m ajority o f C ircuit C ourt judges identified the lack o f previous
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convictions in the B urglary F ive case as an im portant m itigating factor, and desp ite  the fact that the 

burglary occurred during the night, the m ajority o f judges w ould im pose a non-custodial sentence.

Secondly, and again consistent with previous studies (M oxon 1988; Parker et al 1989; F lood-Page 

and M ackie 1998; M illie et al 2007), this thesis found that a m ajority o f D istrict and C ircuit Court 

judges treated the offender’s previous convictions as a factor aggravating the seriousness o f the 

offence, and therefore, as increasing the severity o f the sentence im posed. In relation to  D istrict 

C ourt judges, this was m ost pronounced in relation the theft and road traffic offences.

The findings o f this thesis therefore show that w hile D istrict and C ircuit C ourt ju d g es  treat the lack 

o f  previous convictions as a factor that m itigates the severity o f the offence, they also engage in 

cum ulative sentencing. T his thesis confirm s the view o f the Law Reform  C om m ission (1993, 1996) 

regarding the role played by previous convictions in Irish sentencing practices. It therefore 

contradicts the view put forward by O ’M alley (2000, 2006) that the principle o f  proportionality  

lim its the upper level o f  punishm ent that may be im posed by the courts, to the gravity  o f  the current 

offence.

Evidence o f  Proportionality in the Sentencing o f  Individual Cases

A s discussed in C hapter 2, the principle o f proportionality, as interpreted by Irish courts, requires 

that the severity o f the .sentence should be proportionate to the .seriousness o f the offence and  the 

personal circum stances o f the offender. Judges m ust firstly decide on the penalty that w ould be 

proportionate to  seriousness o f the offence and in doing so may have regard to  aggravating  and 

m itigating factors arising from  the circum stances o f the offence. Secondly, having chosen the 

proportionate sentence, judges m ust consider w hether there are any factors arising from  the 

personal circum stances o f the offender that m itigate the severity o f the proportionate sentence. In 

o rder to explore the degree o f  ‘punitiveness’ in the sentencing practices o f D istrict and C ircuit 

C ourt judges it was decided to explore the degree to w hich their approach to  sentencing was 

consistent with principle o f  proportionality.

In relation to both D istrict and C ircuit C ourt .sentencing practices, this thesis found that in general 

there was a strong relationship betw een how  judges regarded the seriousness o f  each case and the 

severity o f the penalty they im posed. A lthough individual judges differed regarding the seriou.sness 

o f  the sam e case, in general, judges w ho view ed the case m ost seriously tended to im pose the m ost 

severe penalty. Judges who view ed the case least seriously, or w ho did not em phasise the 

seriousness o f the case, tended to im pose the least severe penalties. These findings are consistent 

w ith previous studies, w hich found a relationship betw een judicial view s o f the seriousness o f  the 

case and the .severity o f  the sentence im posed (Parker et al 1989; M illie et al 2007).
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In relation to aggravating and m itigating factors, w hereas in general C ircuit C ourt judges tended to 

consider the im pact o f aggravating and m itigating factors when passing sentence, som e District 

C ourt judges either did not m ention, dim inished the im portance o f or w ere sceptical about 

m itigating factors. This suggests that at least som e D istrict C ourt judges im pose disproportionately 

severe sentences because they fail to give credit for m itigating factors when present. T his thesis 

also found evidence o f disproportionately lenient sentencing: som e judges ignored or dim inished 

the im portance o f the aggravating factors in certain cases.

H ow ever, as discussed above, because judges from  both courts engage in cum ulative sentencing, 

the version o f proportionality that they apply in practice, by its very nature, allow s for the 

im position of disproportionately severe sentences, at least in relation to  cases w here the offender 

has previous convictions.

Evidence o f Proportionality in the Relative Severity o f Sentencing in Cases o f  Differing Seriousness

T he proportionality  principle provides that punishm ents should be proportionate to the gravity of 

the offence and the personal circum stances of the offender. If sentencing outcom es in different 

cases were consistent w ith the proportionality  principle, we w ould expect that the most severe 

sentences w ere passed in relation to the most serious cases, and that the least severe sentences 

w ould be passed in the least serious cases.

T his thesis found that, in relation to the sentencing practices o f D istrict C ourt judges, evidence of 

proportionality  in the relative severity o f the sentences im posed in different cases w as som ewhat 

m ixed. W hen only the best-case scenarios w ere considered, evidence o f proportionality  in the 

relative severity o f the sentences w as reasonably strong. There was a clear distinction  between 

jud icial views of the seriousness o f the four cases and the severity o f the sentences they would 

im pose.

H ow ever, when the w orst-case .scenarios were exam ined, evidence o f proportionality was weak. 

D ifferences in the relative severity o f  sentences that judges w ould im pose in three o f the four cases 

w ere collapsed, because in all three cases a m ajority o f judges w ould im pose a prison sentence. 

T his can be explained by the fact that, in tw o o f the three cases in question, the w orst-case scenario 

w ould be triggered by the absence o f an im portant m itigating factor-w illingness to engage in drug 

rehabilitation. In relation to the third case, judges indicated that the wor.st-case scenario w ould be 

triggered if it transpired that the offender had m ore previous convictions than originally  indicated.
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In contrast, this thesis found strong evidence o f  proportionality in the relative severity o f the 

sentences C ircuit C ourt judges w ould im pose, in both the best and the w orst-case scenarios. 

N evertheless, the w orst-case scenarios indicated by C ircuit C ourt judges w ere not related to  an 

increase in the seriousness o f the offences the offenders had com m itted. Instead, they w ere related 

to  w hether the offender could afford to  pay a fine, w hether the offender was interested in 

rehabilitation, and w hether the offender was w illing or able to  address his addiction.

Relative Punitiveness o f District and Circuit Court Judges

T his thesis found that, when D istrict and C ircuit C ourt judges w ere asked to pass sentence on the 

sam e burglary case, a m ajority o f  judges in both courts indicated that they w ould adopt a drug- 

court approach, if  the offender were w illing to address his addiction. H ow ever, it also  found that 

D istrict C ourt judges w ere m ore likely than C ircuit C ourt judges to im pose an im m ediate prison 

sentence.

Relative Punitiveness o f  Judges in Ireland and Judges in England, Wales and Finland

W hen this thesis com pared the sentencing practices o f  C ircuit Court judges with those o f judges 

from tw o other jurisd ictions, three main findings em erged. Firstly, in relation to the type o f  

penalty that they w ould im pose. C ircuit C ourt judges were no more punitive than English and 

W elsh, and Finnish judges. Secondly, in relation to  the length o f prison sentences that they w ould 

im pose, C ircuit C ourt judges w ere considerably m ore punitive than Finnish judges in three o f the 

five burglary cases, m ore punitive than English and W elsh judges in one of the five cases, as 

punitive as English and W elsh judges in one o f  the five cases and less punitive than English and 

W elsh judges in one o f the five cases. T his .shows that Irish judges, at least in the C ircuit C ourt, 

tend to  im pose longer prison sentences than judges in Finland. Thirdly, this thesis found that in 

term s o f  the overall level o f  punitiveness, Irish judges were m ore sim ilar to judges in England and 

W ales than to Finnish judges. T he sim ilarity in the general level o f  punitiveness in sentencing 

vignettes betw een Irish, English and W elsh judges corresponded to sim ilarities in certain 

contextual factors in each juri.sdiction.

Discussion

C onsistency in Sentencing

Irish judges make decisions regarding the punishm ent o f offenders in the context o f a highly 

unstructured  sentencing system , w here consistency is not an official goal. This thesis found 

inconsistencies in the approach o f  individual judges in both the D istrict and C ircuit courts when 

asked to sentence the sam e case. A lthough high levels o f  inconsistency w ere found in the
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sentencing practices o f judges from  both courts, the sentencing practices o f D istrict C ourt judges 

exhibited a higher degree o f  inconsistency than those o f C ircuit C ourt judges.

D ifferences in the degree of inconsistency found between the two courts reflect differences in the 

view s about consistency expressed by C ircuit and D istrict C ourt judges in the interview s. W hereas 

judges from both courts prioritised the uniqueness o f the case over the need for consistency, C ircuit 

C ourt judges were much m ore aw are of guidance from the superior courts, and o f the fact that their 

sentences are subject to review . In contrast. D istrict C ourt judges explained that they adopt, 

develop and im plem ent their own sentencing policies and that they see this as a natural part o f their 

job , rather than som ething extraordinary.

In one sense, the high level o f individualisation of sentencing practices in the Di.strict C ourt appears 

to be both a rational and understandable response on the part o f D istrict C ourt judges. They receive 

m inim um  training, there is no effective system  of review  o f their sentencing practices and the 

guidance that is available from  the superior courts has little practical relevance to the types of cases 

they deal with. H ow ever, in another sense, the adoption o f fixed policies represents a fundam ental 

contradiction in the sentencing rationales o f D istrict C ourt judges. D istrict C ourt judges placed a 

high priority on the uniqueness o f each case and view ed the discretion to  decide each case on its 

own facts as a necessary pre-requisite for achieving justice in sentencing. Yet, the adoption of fixed 

penalties am ounts to a failure to  exercise discretion and conflicts with the idea o f the uniqueness of 

each case.

The findings reported in this thesis regarding the existence o f inconsistencies in sentencing 

practices, and the reasons for inconsistency, to a large extent are not unique to  Ireland. 

Inconsistencies in sentencing have been found to exist in alm ost every jurisd iction  in which 

sentencing research has been conducted. A nd yet, because there has been no attem pt to  reform  the 

Irish .sentencing system , Ireland is in a unique position in that it can learn from  the m istakes 

encountered in other juri.sdictions that have already done so. The findings o f this thesis sugge.st that 

the follow ing steps, m ost o f w hich have already been recom m ended by the Law Reform  

C om m ission, if  im plem ented, w ould enhance significantly the degree o f consistency in Irish 

sentencing practices:

(i) The introduction o f an effective system  of training for all new judges, that w ould 

provide them  with a com prehensive know ledge o f current sentencing law s, precedents 

and research, and with a basic know ledge of m ajor issues in crim inological research;

(ii) The introduction of .sentencing bench books to all sentencing judges, but especially  to 

judges in the D istrict C ourt, sim ilar to those used by the M agistrates in England and 

W ales, as recom m ended by the Law Reform  C om m ission (2004);
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(iii) The introduction of a sentencing inform ation system , that w ould allow  judges at all

levels o f the system to access inform ation on the range o f sentences im posed in 

previous sim ilar cases (see Law R eform  C om m ission 2006);

(iv) The introduction o f a statutory requirem ent on judges from all courts, to  provide

written reasons for their decision to im pose a custodial sentence, as recom m ended by 

the Law Reform  C om m ission (2003, 2004, 2006);

(v) The introduction o f an effective system  o f  review  o f  sentences passed in the D istrict

Court;

(vi) The statutory codification o f  existing sentencing law , setting out the rules governing

the use o f the various sentencing options currently available and those governing the 

key procedure aspects o f sentencing, as suggested by O ’M alley (2006);

(vii) The introduction o f a Judicial C ouncil, w ith responsibility for developing a code o f

jud icial ethics, overseeing the introduction o f an effective system  o f judicial training 

and the draw ing up o f  sentencing bench books in consultation with the judiciary  (see 

Law Reform  C om m ission 2006).

‘P im itiveness’ in Sentencing

It has been claim ed that Irish judges use prison excessively, e.specially for m inor offences, and that 

this is caused by jud icial punitivcncss and by reluctance to use alternatives to prison. H owever, this 

thesis suggests an alternative explanation for relatively high frequency with which prison is used 

for offenders convicted o f  m inor offences. R ather than being punitive-m inded, this thesis found 

that a m ajority o f  D istrict C ourt judges expressed negative view s about prison and unanim ously 

agreed w ith the principle o f  last resort. N evertheless, alm ost all D istrict C ourt judges expressed the 

view that prison is a necessary evil for persistent offenders w ho are unw illing to learn, even those 

w ho have com m itted relatively m inor offences. D uring the sentencing vignettes, the m ajority  o f 

D istrict C ourt judges engaged in cum ulative sentencing, in that they treated the offender’s previous 

convictions as aggravating the seriousness o f  the offence and, therefore, the severity o f the penalty. 

In their view , previous convictions indicated that the offender had received previous chances from 

the courts, but was not learning.

The fact that D istrict C ourt judges endorse cum ulative sentencing seem s the m ost likely 

explanation for the high frequency with w hich prison is used for m inor offences in Ireland. 

H owever, as m entioned above, it has also been suggested that Irish judges resort to prison 

frequently because o f a reluctance to use alternatives to  prison. T his thesis found that, while 

D istrict Court judges expressed critical view s about alternatives to prison, during the sentencing 

vignettes, the m ajority o f judges indicated that they w ould impo.se an alternative to prison in the 

best-case scenario. Indeed, although D istrict C ourt judges regarded previous convictions as a sign
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that the offender had received previous chances and was unw illing to  learn, the m ajority were 

w illing to  give drug addicted offenders with previous convictions a chance to  address their drug 

addiction and avoid a prison sentence. This shows that, even though District C ourt judges 

expressed critical view s o f alternatives, the m ajority indicated that they w ould use them  if  the 

offender were w illing to address their address their addictions.

Indeed, this thesis found that, although judges in both the D istrict and C ircuit C ourts engage in 

cum ulative sentencing, the m ajority o f both D istrict and C ircuit C ourt judges endor.sed a drug- 

court-like approach. In their view , this is a m ore hum ane and a m ore lenient approach to 

sentencing, because it provides the offender with an opportunity to engage in drug rehabilitation 

and, if  successful, to avoid a prison sentence. The drug-court approach also appealed to judges 

because o f its underlying rationale: if the offending behaviour is caused by the need to feed a drug 

addiction, the offender is less likely to re-offend once the addiction has been addressed. H ow ever, a 

drug-court approach is only viable if  the offender is w illing, and able, to com ply w ith all the 

requirem ents that accom pany drug rehabilitation as envisaged by the courts, and as th is thesis 

found, these requirem ents can be som ew hat onerous.

TTiis the.sis, therefore, show s that D istrict Court judges are not particularly punitive-m inded and are 

not necessarily reluctant to  use alternatives. In Ireland, the frequent use o f short prison sentences 

for m inor offences has been attributed to an irrational and punitive sentencing policy. H ow ever, 

this thesis show s that there is an internally consistent and logical rationale behind the high 

frequency w ith which offenders convicted of m inor offences are im prisoned. D istrict C ourt judges 

engage in cum ulative sentencing, w hereby previous convictions are treated as increasing the 

seriousness o f the offence and, therefore, the severity o f the sentence. In their view , the severity  of 

the sentence should be increased to  reflect persistence because the presence o f previous convictions 

shows that the offender has received previous chances, in the form  of alternatives to  pri.son, but has 

not availed o f these chances.

H ow ever, w hile the use of cum ulative sentencing provides an internally  consistent and logical 

explanation o f  the high frequency with which offenders convicted o f  m inor offences are 

im prisoned, it also has im portant theoretical im plications for the nature o f  the proportionality  

principle as it is applied in Ireland. A s discussed in C hapter 2, the principle o f proportionality , in its 

purest form, requires that the severity o f the sentence be proportionate to the gravity of the offence. 

Strict adherence to the principle o f  proportionality  therefore w ould not allow  offenders to  be 

punished m ore severely than the current offence w arranted nor w ould it allow  any m itigation o f  the 

severity o f the proportionate sentence.
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Ireland is unique in that the principle o f proportionality has been interpreted as specifically 

requiring m itigation o f the proportionate sentence w here appropriate. In this respect the principle o f 

proportionality  as applied in Ireland is more lenient than the purest version o f proportionality. As a 

consequence o f this, O ’M alley (2000, 2006) argues that that the principle o f proportionality, as 

interpreted by Irish courts, serves to indicate the upper limit, rather than determ ine the precise 

am ount, o f punishm ent that may be im posed by Irish judges. H ow ever, the fact that Irish judges 

engage in cum ulative sentencing m eans that the proportionality principle, as applied in Ireland, is 

m ore punitive than the purest version o f proportionality because it provides no m echanism  for 

lim iting the upper level o f punishm ent that could conceivably be im posed. T he principle o f 

proportionality  as it applied in Ireland therefore violates the key considerations at the heart o f 

proportionality  in its purest form: that the severity o f the sentence should be strictly proportionate 

to  the seriousness o f the current offence.

H owever, the fact that persistence increases the severity o f  the sentence is not a unique feature o f 

sentencing in Ireland. As discussed in C hapter 3, research on sentencing practices in many 

ju risd ictions has consistently shown that previous convictions arc highly associated severity o f 

sentence. Furtherm ore, although it has been claim ed that Irish judges are m ore punitive than those 

from  other jurisd ictions, findings from the com parative aspect o f this thesis show that Irish judges 

are not necessarily m ore punitive than judges from other jurisd ictions when asked to sentence the 

sam e case. C ircuit C ourt judges did not resort to  prison any m ore frequently than judges from 

England and W ales, and Finland. A lthough they im posed longer sentences than judges from 

Finland, this could largely be explained by differences in certain contextual factors betw een the 

tw o jurisdictions.

In Ireland, com m entators that have invoked jud icial punitiveness as an explanation for certain 

trends in prison use have typically based their claim s on an analysis o f aggregate trends in 

im prisonm ent, rather than on an exam ination o f sentencing law  and practices. T his thesis shows 

that understanding the relationship betw een sentencing and prison use in Ireland is m ore com plex 

than explanations based on the concept o f judicial punitiveness allow. A lthough judicial 

punitiveness provides a conceptually neat explanation for the frequent use o f prison for m inor 

offences in Ireland, th is thesis show s that, when sentencing practices and the rationales behind 

them  are exam ined, an alternative and m ore com pelling explanation, based on the role played by 

cum ulative sentencing, em erges.
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Appendix  A

SEMI-STRUCTURED INTERVIEWS WITH DISTRICT AND CIRCUIT COURT JUDGES

Interview Schedule

Crime

1. How w ould you dcscribc the crim e in Ireland today?

2. W hat in your view are the main causes of crim e in Ireland?

3. W hat types o f .strategies in your view w ould best contribute to crim e prevention in Ireland? 

Sentencing

1. How w ould you describe the process o f  sentencing in Ireland?

2. Is there a ta riff or a ‘going rate’ in sentencing in Ireland?

3. W hat are your view s on consistency in sentencing?

Punishment

1. W hat sentencing objectives do you think a term o f  im prisonm ent achieves?

2. Do you agree with the principle that im prisonm ent should be used, as a sanction o f last resort, only 

for the m ost serious offencc w ere no other penalty is appropriate?

3. W hat arc your views on alternatives to prison?

Role of the Courts

1. In your view, do the courts have a role to play in com bating crim e?
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SENTENCING VIGNETTES: DISTRICT COURT JUDGES 

Assault

The defendant is a 22-year-old m ale who pleads guilty to assault. The assault occurred at 2 am in the 

m orning, outside a nightclub, when the defendant was heavily intoxicated. T he defendant attacked the 

victim , claim ing that he had stolen his drink earlier in the night. The victim , a 19-year-old m ale, was 

kicked and bitten on the shoulder, after w hich he was left badly bruised. The defendant is an 

unem ployed father o f  two and has no previous convictions. H is solicitor claim s that the offence wa.s 

totally out o f  character for the defendant, w ho usually behaves in a respectab le and law -abiding 

m anner. The defendant appears genuinely rem orseful.

Theft

The defendant is a 22-year-old fem ale who pleads guilty to theft o f a handbag. The theft occurred at 

approxim ately 10pm in a public house, and was only discovered an hour later by the victim . The value 

o f  the property stolen was €2000, which has not been recovered. The defendant is unem ployed, a 

regular heroin u.ser and the sole provider for her three children. She has two previous convictions for 

theft and one for possession o f  drugs. Since the offence, the defendant has been accepted on to a 

m ethadone treatm ent program m e and ha.s been looking for work.

Road Traffle

The defendant is a 30-year-old m ale who pleads to guilty to drunk driving and to not having insurance 

or a driving licence on the sam e date. On the date o f  the offences in question, the defendant rear-ended 

another car. A breath sam ple taken later show ed that he had 127 m icrogram s o f  alcohol per lOOmls of 

breath. The G arda Inspector prosecuting the case told the court that the defendant had a num ber o f 

previous convictions and that he was convicted o f  drunk driving tw o m onths ago for which he received 

a suspended sentence. A ccording to the defence solicitor, the defendant has a severe alcohol addiction 

coupled w ith psychiatric problem s, but is now attending AA m eetings and looking for work.

Burglary

The defendant is a 24-year-old m ale who pleads guilty to household burglary. T he defendant entered 

the house at daytim e w hilst it was unoccupied and stole a Television w orth €500. The defendant has
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one previous conviction for non-dw elling house burglary for which he successfully  com pleted a 

com m unity penalty and is a regular heroin user. T he victim s, a professional couple in their forties, 

w ere at w ork at the tim e o f the burglary. They felt annoyed about the intrusion into their house, and 

about the subsequent inconvenience o f claim ing under insurance for the loss o f  the TV.

SENTENCING VIGNETTE QUESTIONS: DISTRICT COURT

1. N eed for additional inform ation?

2. G uidance available?

3. Factors im portant in reaching sentence?

4. Seriousness o f  the offence?

5. C ulpability o f  offender?

6, Prioritisation o f  sentencing objectives?

7. Suitability o f  the available sanctions?

8. Penalty that you would im pose?
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SENTENCING VIGNETTES: CIRCUIT COURT JUDGES 

Burglary One

The defendant is a 24 year-old m ale and pleads guilty to one count o f  burglary o f  a private household. 

Entry was m ade at daytim e, through an open w indow , with no dam age. The offence w as unplanned 

and the item s stolen consisted o f food for the defendant’s family. The victim s, a couple in their m id

tw enties, w ere at w ork when the burglary occurred and only becam e aw are o f  w hat happened when 

they returned from  w ork later on that evening. The defendant has no previous convictions and w orks 

part-tim e. He is the sole provider for his children and his term inally ill wife.

Burglary Two

The defendant, a 24-year-old  male, pleads guilty to burglary o f  a private household. The burglary 

occurred at 2am , when residents were asleep upstairs. An associate o f  the defendant had visited the 

house previously to assess the possibility o f entry and belongings, posing as a salesm an. Entry was 

gained by forcing an outer door, causing som e dam age. An untidy search was carricd out, though the 

residents w ere not disturbed from their sleep. Jewellery worth €5000 and o f  sentim ental value was 

taken and not recovered. The victim s are a retired couple in their late 60s and the w ife is a sem i- 

invalid. The defendant has 3 previous convictions for burglary, the latest being for dw elling house 

burglary for which he served a custodial sentence.

Burglary Three

T he defendant is a 24-year-old m ale who pleads guilty to household burglary. The burglary took place 

during the day w hilst the house was unoccupied, as the occupiers were at work. A TV  w orth €500 was 

stolen. He victim s are a professional couple who are both in their m id-40s. They feel annoyed about 

the intrusion into their home and at the subsequent inconvenience o f having to claim  under their 

insurance for the loss o f  the TV. The defendant has 2 previous convictions for non-dw elling house 

burglary in the last tw o years.
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Burglary Four

T he defendant is a 24-year-old m ale w ho pleads guilty to household burglary. T he defendant entered 

the house at daytim e w hilst it was unoccupied and stole a Television worth €500. The victim s, a 

professional couple in their 4 0 ’s, w ere at w ork at the tim e o f  the burglary. They felt annoyed about the 

intrusion into their house, and about the subsequent inconvenience of claim ing under insurance for the 

loss o f the TV. The defendant has one previous conviction for non-dw elling house burglary for which 

he successfully  com pleted a com m unity penalty and is a regular heroin user.

Burglary Five

T he defendant, a 24-year-old male, pleads guilty to household burglary. The burglary occurred at night 

w hilst the residents w ere asleep, how ever, they w ere not disturbed. A TV worth €500 was stolen. The 

victim s are a professional couple in their m id-40’s. They felt annoyed about the intrusion into their 

hom e at night and at the subsequent inconvenience o f having to claim  under their insurance for the loss 

o f the TV. The defendant has no previous convictions.

SENTENCING VIGNETTE QUESTIONS: CIRCUIT COURT

1. N eed for additional inform ation?

2. Suitability o f  currcnt guidelines for sentencing?

3. Factors leading to a custodial sentence?

4. N ature o f the harm caused by this offence?

5. B enefit o f inform ation on the effects on victim s?

6. P rioritisation o f  sentencing objectives? (R ehabilitation, Retribution, Deterrence, D enunciation, 

Restitution, Incapacitation, or O ther)

7. T he punitive elem ent o f  the available sentences?

8. Potential for legislative reform s to increase non-custodial sentences?
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CHAPTER 5: DATA DISPLAYS 

CRIME

Table 5-1 Descriptions of Crime in Ireland: District Court Judges

D escription o f  Crim e Judge(s) N um ber o f  R espondents 
M entioning Item (N = I5)

Pessim istic
Increasing in volum e (#3#7#9#10#12#15) 6
Increasing in seriousness (#3#14#15#7) 4
O ut o f  Control (#3) 1
Negative (#2#5) 2

O ptim istic
Positive (#12 but increasing) 1
U nder control (#4) 1

C haneine N ature o f Crim e
Changing (#8#11#10#3) 4
Increasing in com plexity (#3# 10) 2
N ew C rim e (Health and Safety) (#10) 1
N on-N ationals (#8# 10) 2
Cultural (#11#15) 2
Y ounger (#12#15) 4
D rug related (#1#3#11#14) 4
Drink related (#3#9#12#14) 4
Public O rder and A ssault related (#5#9#10#12) 1
R oad T raffic Related (#10) 2
M edia (skew ed by) (#10# 13)

Local Iv
O ptim istic (#5#6#I4) 3
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Table 5-2 Causes of Crime in Ireland: District Court Judges

D escription o f C rim e Judge(s) N um ber o f  
R espondents 
M entioning Item 
(N =15)

V ariety o f causes (#2#4#5#6#8#10#12#13#15) 9

Lack o f E ducation, T raining
and R esources 1
Inequality (#15) 1
Social A lienation (#6) 3
U nem ploym ent (#3#6#13) 4
Social D eprivation (#2#6#15#10) 3
Lack of Education (#8#13#15) 3
Poverty (#10#13#15) 3
Prosperity (#3#2#10)

Addiction Related
Drink (#3#5#7#8#11#12#14#15) 8
Drugs (#1#3#6#8#9#10#11#12#I3#15) 10

Personal C haracteristics
G reed (#3# 10) 2
Anger (#3) 1
M edical (#8) 1
Boredom (#15) 1
C om pulsion (#3# 10) 2

W eakening o f Traditional 
V alue System s 
Lack o f D iscipline (#4#14) 2
Lack o f R espect (#2#3#4#5#10#12#15) 7
Lack o f Structure (#4#13) 2
Fam ily Breakdow n (#4#5#8#14#15) 5
Value System (#4#12) 3
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Table 5-3 Strategies for Preventing Crime in Ireland: District Court Judges

Strategies for Preventing 
Crim e

Judge(s) N um ber o f  R espondents 
M entioning Item (N=15)

M ore Education. Training and 
Resources 
M ore Resources 
Tackle D eprivation (#2# 14) 2
Tackle social alienation (#6) 1
Em ploym ent Training (#6) 1
Education (#15) 1
M otoring course (#15#9) 2
Parenting course (#5) 1

(#3) 1
Tackle A ddiction 
D rugs C ourt
T ackle A lcohol A ddiction (#9) 1
Tackle D rug A ddiction (#3#5#7) 3

(#3#7) 2
CJS: C om m unitv Sanctions 
E xpand C om m unity Sanctions 
Im plem ent C h ild ren ’s A ct (#9) 1
2001 (D iversion Program s) 
Refer to Probation and (#13#14) 2
W elfare Service (#5) 1

CJS: Custodial
U se Prison to  D eter/Prevent
Crim e (#12#I5) 2

Policine
Tackle M ajor D rugs Barons 
M ore V isible Policing (#6#11) 2

(#10) 1
O ther S trategies 
Tackle Falling School 
A ttendance 
O utside Judicial Role (#8) 1
M ore D ebate N eeded (#8#11) 2
N o Prevention for A dult (#12) 1
O ffenders

(#3# 13) 2
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SENTENCING

Table 5-4 General Descriptions of Sentencing: District Court Judges

D escription o f  Sentencing Judge(s) N um ber o f 
Respondents 
M entioning Item 
(N -15 )

Interpretation (#3#4#5#6#7#9#10#11) 8
Experience o f Sentencing 
D ifficult because rushed/huge

(#2#3#4#9#10#14) 6

volume o f cases (#9/# 10) 2
D ifficult because com plex 
Serious B urden/approach with

(#2# 10) 2

:lear m ind (#3#4#14) 3
Purpose o f  Sentencing (#3#4) 2
A w aken/M oti vate (#3#4) 2
Interrupt (#4) 1
U phold Value System (#4) 1
Reparation (#3) 1
D eter others (#3) 1
Protect Society (#3) 1

T he Process o f  Sentencing
Each case is decided on its 

3wn facts
(#2#3#6#7#8#10#11#12#13#15) 10

Factors Im portant in

Sentencinc
(#2#7#8#10#12#13#15) 7

T he nature o f the offence (#13#15#2) 3
Penalties available for offence (#7) 1
Plea (#13#7) 2
Previous convictions (#13#15#7#8) 4
L ikelihood o f re-offending (#15) 1
C ircum stances o f  offender (#13#15#8#12#2#3#10)
A ge o f offender (#15) 7
Fam ily (#12) 1
M itigating factors (#7) 1
Probation report (#8) 1

1
O ther
Instincts (#10#14) 2
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Table 5-5 ‘Going rate’ or a ‘Tariff’ Sentencing: District Court Judges

Tariff Sentencing Judge(s) Number of Respondents 
Mentioning Item (N =I5)

No Tariff
Each Case is Different 11
Judges Adopt Different Approaches 
Approach to Sentencing Develops

(#3#5#6#7#10#12) 6

Individually over Time (#6#10#15) 3
Statutory Maximums (#8# 10) 2

There is a Tariff
Not Established/Offender Expectation (#1) 1
Minor Offences/Parking/Public Order (#4) 1
Higher and Lower Ends o f Scale (#9) 1
Statutory Maximums (#13) 1
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Table 5-6 Consistency in Sentencing: District Court Judges

Consistency in Sentencing Judge(s) Number of Respondents 
Mentioning Item (N=15)

Views on Consistency 
Consistency important (#2#6#13#15) 4
Equated Consistency with 
Mandatory sentencing (#8#9#10#13) 4
Consistency is not valuable/not 
possible (#10#4) 2
Concern about extremes in 
sentencing (#4#6) 2
Media hype (#11) 1

Factors Related to 
Inconsistency 
Different circumstances of 
individual cases (#2#4#7#9#10#15) 6
Judicial policies (#3#4#6#7#10#12) 6
Human factor (#4#6) 2
Judicial moods (#3#4#11#12) 4
Lack of Judicial Training (#2#3#4#6) 4

Factors Related to Consistency 
Judicial discussion of 
sentencing (#2#3#6) 3
Learning from watching other 
judges (#2#6) 2
Sentencing guidelines (#6#11#13) 3

Internal Consistency 
Internally consistent (#3#4#6#14) 4

Case Studies 
Wealthy v Unemployed (#10) 1
Family v Single (#12) 1
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Table 5-7 Judicial Sentencing Policies

Judicial Policies Judges(s) N um ber o f R espondents 
M entioning Item (N=15)

Policies R eearding Particular
Offences
Joyriding (#1) 1
Parking O ffences (#4) 1
N o insurance (#4) 1
D runken D riving (#4#6#9) 3
Burglary (#4#12#7) 3
Assaults (#6#1#9) 3
O ffences involving possession of 
a Knife (#7) 1
M ugging (#12) 1
Public O rder (#5) 1
D rugs and D rink related (#3) 1

Policies R eeard ine D ifferent 
Areas 2
Prevalence o f a particular crim e (#1#7)

Policies R eaard ina Particular
V ictim s
Professions (#6) 1
Elderly (#4#6) 2

Policies R eeard ine Particular
O ffenders
Y oung O ffenders (#6) 1
First O ffenders (#6#5) 2
Repeat O ffenders (#12#6) 2
U nem ployed O ffenders (#7) 1

Policies R eeard ine Particular 
Penalties
Suspended sentence (#6) 1
Prison (#6#7#12) 3
C om pensation (#7) 1
C om m unity service order (CSO) (#7) 1
D isqualification (#9) 1
Strike out rather than D ism iss (#9) 1
CSO  then Dism iss (#9) 1
C ontribution to Charity (#9) I

M iscellaneous 
M eet w ith Solicitors (#6) 1
Each judge  has ow n little system (#3) 1
D ifferent judges have differing 
views (#4) 1
Each judge  develops own 
approach over time (#10) 1
Judges shou ldn’t have policy
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objectives (#9) 1
Each cases should be dealt with
separately (#4) 1

PUNISHMENT

I'able 5-8 The Sentencing Objectives of Imprisonment

Sentencing Objectives of 
Imprisonment

Judge(s) Number of Respondents 
M entioning Item (N =I5)

Prison
Prison Achieves Nothing (#2#3#8#9#10#12) 6
Prison Harms Offenders (#2#4#6#9#10#12#15) 7
Prison necessary if offence is
serious enough (#3#6#15) 3
Prison necessary for persistent
offenders who are unwilling to
change (#1#3#4#5#7#10#12#15) 8

Sentencinc Objectives Prison
Achieves
Punishment/Retribution (#1#2#7) 3
Protection of the
Public/lncapacitation (#1#2#6#7#9#14) 6
Rehabilitation (#1#2#4#7#9#11#14#15) 8
Deterrence (#6#8#1l#13#15) 5
Disapproval (#9) 1

Table 5-9 Prison as a Last Resort?

Prison should be used 
sparingly Prison should 
be used sparingly

Judge(s) Number of 
Respondents 
Mentioning Item 
(N=14)

Agreed with statement (#2#3#4#5#7#8#9#10#11#14) 10
Agreed with statement
but qualify (#12#13#15) 3
Disagreed with statement (#6) 1
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Table 5-10 Alternatives to Prison

Alternative To Prison Judge(s) Number of 
Respondents 
Mentioning Item 
(N=15)

General attitudes
Alternatives are limited 
Resources for alternatives are

(#2#3#4#7#8#9#13) 7

limited (#1#3#13#15) 4
Judges have created (#3) 1
alternatives (#1#3#4#10#13) 6
Open to new alternatives (#2#7#9#11#14) 5
Confidence in Alternatives 
Probation Service

(#3#7#13#15) 4

Individual Sanctions
Community Service Order (#3#4#6#7#8#9#11#13#14#15) 10
Fines (#6#8#10#11#15) 5
Suspended Sentence (#8#9#10#14) 4
Probation Bond (#15) 1
Probation Order (#7#8) 2
Compensation Order (#6#5) 2
Voluntary Contribution (#15) 1
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Table 5-11 The Role of the Courts in Combating Crime

Role of C ourts in Com bating 
Crim e

Judge(s) N um ber o f R espondents 
M entioning Item (N =13)

Com bating crim e 
Courts have no role (#2#4#6#I1#15) 5
Courts do have a role (#7#10#14) 3
Deterrent role (#2#6#13) 3
R etributive role (#5#6) 2

A ddIv and adm inister the law 
C ourt’s role is to  adm inister 
justice (#4#9#11) 3
C ourt’s role is to apply 
sanctions (#5#13) 2
C ourt’s role is to decide (#6) 1
guilt/innocence 
Not social w orkers (#9# 12) 2

The C ourts and the public 
Court is not concerned with (#4) 1
public attitudes
Court reflects pub lic’s/society’s (#6#7#13) 3
attitudes

O ther
Court is the endgam e/end (#5#10#13) 3
process 
D on’t know (#8) 1
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CHAPTER 6: DATA DISPLAYS

Table 6-1 Sentencing Outcomes in the Assault Case

The Assault Case: Sentencing Outcomes in the District Court

Sentencing Outcomes Judge(s) Number of Respondents 
(N =I5)

Prison or CSO (#6#7#8) 3
Prison or SS or CSO (#1) 1
Prison or SS and/or CSO (#4) 1

Fine or CSO (#5) 1
Fine or Fine + CO or CSO/Prison (#13) 1
Treatment + [Poor Box + PO + S. 1.1 j or (#14) 1
Prison (#10) 1
Fine + CO or SS + CO [exclusion order[ 
Fine + CO + PO or SS

(#12) 1

Probation Order + Employment Training or 
CSO

(#15) 1

Fine or Ex-gratia Compensation + Nominal 
Fine

(#11) 1

Treatment + [Poor Box + S. 1.1 ] or Fine (#3) 1
CO + Poor Box + PO (#2) I
Treatment + CO + CTC (#9) 1
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Table 6-2 Sentencing Outcomes in the Theft Case

The Theft Case: Sentencing Outcomes in the District Court

Sentencing Outcomes Judge(s) Number of Respondents
(N -15)

Prison (#6) 1
SS + Bond (#13#15) 2

Treatment + SS + Bond or Prison (#5#8#9#12) 4
Treatment + SS + Bond + CO or Prison (#14) 1
Treatment + C 0 +  CSO or Prison (#4) 1
Treatment + CSO or Prison (#10) 1
Treatment + Fine or Prison (#11) 1
Treatment + Probation Order or Prison (#7) 1
Treatment or Prison (#1) 1
Probation Order or Prison (#2) 1

Treatment + CSO or Fine (#3) 1

Table 6-4 Sentencing Outcomes in the Road Traffic Case

The Road Traffic Case: Sentencing Outcomes in the District Court

Sentencing Outcomes Judge(s) Number of Respondents 
(N -15)

Prison (#1#6#11#12#15) 5
Prison or CSO (#4#9) 2
Prison or SS (#13) 1
Fine or Prison (#3#5#7#10#14) 5
Treatment + Probation Order or Prison (#8) 1

Double Mandatory Disqualification 
[Declined to impose penalty until 
without additional information]

(#2) 1
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Table 6-5 Sentencing Outcomes in the Burglary Case

The Burglary Case: Sentencing Outcomes in the District Court

Sentencing Outcomes Judge(s) Number of Respondents 
(N -15)

Prison (#6#8#11#12) 4

Prison or SS or CSO (#4) 1
Fine or SS or Prison (#10) 1
CO + CSO (#2) 1

Treatment + SS or Prison (#13) 1
Treatment + CSO/SS or Prison (#5) 1
Treatment + CSO or Prison (#1) 1
Treatment + PO/CSO or Prison (#7) 1
Treatment + CO or Prison (#3) 1
Treatment + Fine or SS (#14) 1

Treatment + CO + CSO + S. 1.1 (#9) 1
Treatment +Probation Bond (#15) 1
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Table 6-6 District Court Sentencing Outcomes: Best-Case Scenarios

Severity* Case Best-Case Scenarios Sentences in the District Court

1 Road
Traffic

5 Prison sentence, 1 Suspended sentence, 2 CSC, 5 Fine, 1 Probation 
Order

2 Burglary 4 Prison sentence, 1 Suspended sentence, 6 CSO, 2 Fine, 1 
Compensation Order, 1 Probation Order

3 Theft 1 Prison sentence, 7 Suspended sentence, 3 CSO, 2 Probation Order, 
1 Fine

4 Assault 1 Prison sentence, 4 CSO, 9 Financial penalties, 1 Probation Order

*M ost S ev ere= l L east Severe=4

Table 6-7 District Court Sentencing Outcomes: Worst-Case Scenarios

Severity* Case Worst-Case Scenarios Sentences in the District Court

1 Road
Traffic

14 Prison sentences, 1 Declined to pass sentence

2 Burglary 11 Prison sentences, 1 Suspended sentence, 2 CSO, 1 Probation 
Order

2 Theft
12 Prison sentences, 2 Suspended sentences, 1 Fine

3 Assault
7 Prison sentences, 2 Suspended sentences, 2 CSO, 4 Financial

*M ost S ev ere= l L east Severe=3
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CHAPTER 7 DATA DISPLAYS

Table 7-1 Suitability of the Compensation Order

Suitability  o f  the C om pensation O rder

A ssault Theft R IG Burglary

Suitable 7 2 0 3

Not

Suitable 3 7 0 0

No

M ention 5 6 15 12

Table 7-2 Suitability o f the Fines

Suitability  o f  the Fines

A ssault Theft RTO Burglary

Suitable 6 2 5 2

N ot

Suitable 3 2 1 1

No

M ention 6 11 9 12
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Table 7-3 Suitability of Community Service Order

Suitability o f  the C om m unity Service O rder

Assault Theft RTO Burglary

Suitable 8 3 2 6

Not

Suitable 0 3 1 1

No

M ention 7 9 12 8

Table 7-4 Suitability of the Suspended Sentence

Suitability o f  the Suspended Sentence

A ssault Theft RTO Burglary

Suitable 4 7 1 5

Not

Suitable 0 2 6 1

No

M ention 11 6 8 9
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Table 7-5 Suitability of a Prison Sentence

S uitability  o f  a Prison Sentence

A ssault T heft RTO Burglary

Suitable 7 12 14 11

Not

Suitable 2 0 0 1

No

M ention 6 3 1 3
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CHAPTER 8: DATA DISPLAYS 

CRIME

Table 8-1 Descriptions of Crime in Ireland: Circuit Court Judges

Description of Crime Judge(s) Number of Respondents 
(N=15)

Optimistic
Not a problem (#1#7) 2

Pessimistic
Crime is a problem (#2#3#4#5#6#8) 6
Increasing (#4#6#8) 3
More violent (#4#6#8) 3
Drugs related (#4#5#8) 3
Drink related (#8) 1
Related to change in attitudes (#8) 1
Media driven 1 (#1) 1

Table 8-2 Causes of Crime in Ireland: Circuit Court Judges

Causes of Crime Judge(s) Number of Respondents 
(N -8)

Variety of Causes

Lack of Education, Emolovment and 
Resources

(#3#4#5#7#8) 5

Poverty (#3#8) 2
Unemployment (#3#8) 2
Lack of education (#3#5#6) 3

Addiction Related
Drugs (#1#2#3#4#5#7#8) 7
Alcohol (#7#8) 2

Personal Characteristics
Greed (#4#5#7) 3
Thrill (#5) 1

W eakening of Traditional Value
Systems (#3#5) 2
Parenting (#8) 1
Lack of Discipline 
Violence from North

(#4) 1
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Table 8-3 Strategies for Preventing Crime in Ireland: Circuit Court Judges

Causes of Crime Judge(s) Number of Respondents 
(N=8)

More Education
Education (#3#5#6#8) 4

Tackle Drup Addiction
Drug rehabilitation (#3#4) 2
Attitudes to and awareness of drug (#5#8) 2
misuse

Criminal Justice System
Detection of crime (#2#7) 2
Prevention of crime (#2#3) 2
Expedition of judicial process (#7) 1
M ore resources for probation and (#1) 1
welfare servicc

Other
Personal responsibility (#8) 1
Discipline (#8) 1
Stakeholders (#8) 1
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Table 8-4 Description of Sentencing in Ireland: Circuit Court Judges

Description of Sentencing Judge(s)
Number of 

Respondents 
(N=8)

Interpretation (#2) 1

Experience of Sentencing (#1#2#3#4#6#8) 6
Stress free/Not upsetting/ Part of job (#1#8#3) 3
Difficult (#2#6#8) 3
Human being (#4#8) 2

Purposes of Sentencine (#1#7) 2
Do not Philosophise (#1) 1
Rehabilitation, Retribution and Deterrence (#7) 1

Process of Sentencinc (#1#2#3#4#5#6#7#8) 8
Case by Case (#2#3#4#5#6#7#8) 7
Seriousness of offence, mitigating. (#2#3#4#5#6#8) 6
aggravating factors. (#1#2#3#4#5#6#7#8) 8
CCA Decisions (#2) 1
SC Decisions
Probation and Welfare Service

(#4) 1

Factors (#2#3#4#5#6#7#8) 7
The offencc (#2#3#7) 3
Impact on victim (#5) 1
Violence involved (#5)

(#4#5)
(#4#5)

1
Premeditated 2
Opportunistic
Degree of involvement in crime

2

The offender (#2#3#4#6) 4
Character/Background/Disposition (#2#4#5) 3
Previous convictions (#4#5) 2
Age (#8) 1
Attitude (#4#5) 2
Medical Problems (#6) 1
Professional Reports 
Guilty plea

(#1#4#5) 3
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Table 8-5 ‘Going Rate’ or a ‘Tariff Sentencing: Circuit Court Judges

T ariff Sentencing Judge(s) N um ber o f R espondents 
(N=8)

No T ariff (#1#2#3#4#6#7#8) 7
Each case is d ifferent (#2#3#4#6#8) 6
CCA guidance (#1#2#3#4#6#7#8) 7
Statutory m axim um s (#1#2) 2
But individual tariffs for predictability (#1#6) 2
SC in T iernan (#3) 1

There is a T ariff (#5#8) 2
C ourt o f  Crim inal Appeal guidance (#5) 1
Each case is d ifferent (#5#8) 2

Table 8-6 Consistency in Sentencing: Circuit Court Judges

C onsistency in Sentencing Judge(s) N um ber o f R espondents 
(N=8)

Views on C onsistency
Consistency desirable (#1#3#4#6#7#8) 6
Consistency difficult (#1#4) 2
C onsistency is not possible (#2#5) 2
Equated consistency with m andatory 
sentencing

(#7) 1

Concern about extrem es in (#6#8) 2
sentencing (#3#4 #8) 3
Public (#4) 1
M edia (#4) 1

Factors Related to Inconsistency
D ifferent circum stances o f  individual (#3 #5#7) 3
cases (#6#8) 2
D ifferent judicial views 
Inconsistency in CCA  guidelines

(#4#7) 2

Sueaestions to Enhance Consistency
Sentencing guidelines (#5#6#7#8) 4
Sentencing ranges (#5) 1
D atabase o f  sentencing decisions (#3#7) 2

Internal Consistency
Internally consistent (#1#6#8) 3

Case Studies
D angerous driving causing death (#8) 1
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Table 8-7 The Sentencing Objectives of Imprisonment

The Sentencing Objectives of 
Imprisonment

Judge(s) Number of Respondents 
(N=8)

Imprisonment Achieves
Punishment/Retribution (#1#2#4#5#6#7#8) 7
Deterrence (#2#3#4#6#7#8) 6
Incapacitation (#3#4#7#8) 4
Rehabilitation (#3#5#6) 3

Imprisonment Does not Achieve
Deterrence (#1) 1
Rehabilitation (#1#4#7#8) 4

Imprisonment necessary for
Serious offence (#2#7) 2
Persistent offenders [see last resort] (#2#6#7) 3

Table 8-8 Prison as a Last Resort?

Prison should be used sparingly and Judge(s) Number of
only in the most serious cases where Respondents
no other penalty is appropriate. (N -8)

Agreed with Statement (#1#2#3#4#5#6#8) 7
Agreed with Statement but qualified it (#7) 1
Disagreed with Statement 0

Table 8-9 Is Prison Over-used?

Is Prison Over used in Ireland
Judge(s) Number of Respondents 

(N=8)
Prison is over-used (#l#7#8) 3
At District Court level (#1#7) 2
Non-payment of debt (#8) 1

Prison is not over-used (#2#5) 2
At Circuit Court level (#2#5) 2

Don’t Know (#3) 1
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Table 8-10 Alternatives to Prison in the Circuit Court

Alternatives to Prison Judge(s) Number of Respondents 
(N=8)

General Attitudes

Seriousness o f crime limits use of 
alternatives

(#1#2) 2

Few alternatives other than Suspended 
Sentence

(#1#2#5) 3

Alternatives used extensively (#7) 1
Confidence (#3) 1
Probation Service (#4#6#7#8) 4

Alternative Sanctions
Suspended Sentence (#1#2#5#6#7) 4
Adjournment (#6#7) 2
Community Service Order (#1#2#3#4#5#7#8) 7
Fines (#1#5#7#8) 4
Compensation (#3#8) 2

Need for New Alternatives (#2#7) 2
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Table 8-11 Role of the Courts in Combating Crime

Role o f  the C ourts in Com bating 
C rim e

Judge(s) N um ber o f R espondents 
(N=8)

Combating crime
C ourts have no role in com bating 
crim e

(#2#8) 2

C ourts do have a role in the com bating 
crim e

(#1#3#4#5#6#7) 7

D eterrent role (#2#4#5#6#7) 6
Public protection (#1) 1

Apply and administer the law
C o u rt’s role is to adm inister justice (#2#8) 2
C o u rt’s role is to decide fact (#2#8) 2
C o u rt’s role is to decide 
guilt/innocence

(#2#8) 2

C o u rt’s role is sentence in accordance 
with the law

(#2#3#6#7) 4

T he C ourts and the public
Public view s courts as fighting crim e (#8) 1

Other
C ourt is the ultim ate sanction (#6#7) 2
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CHAPTER 9: DATA DISPLAYS

Table 9-1 Sentencing Outcomes in Burglary One

Burglary One: Sentencing Outcomes in the Circuit Court

Sentencing Outcomes Judge(s) Number of Respondents 
(N=8)

Suspended Sentence 18-months CT#3, CT#7 2
Suspended Sentence 6-months CT#6 1
Suspended Sentence 1-month CT#1 1

Fine €100-200 or Suspended Sentence 6- 
months

CT#5 1

Fine or Community Service Order 100 hrs CT#2 1

Dismissal under section 1.1 of Probation 
Act, 1907

CT#4, CT#8 2

Table 9-2 Sentencing Outcomes in Burglary Two

Burglary Two: Sentencing Outcomes in the Circuit Court

Sentencing Outcomes Judge(s) Number of Respondents 
(N=8)

Prison 5-years suspend 2-years + conditions

Prison 3 to 4-years 
Prison 3-years

Prison 2 ‘/2-years

Prison 2-years
Prison 2-years or Suspended Sentence 2- 
years

Suspended Sentence 2-years_______________

CT#6

CT#5, CT#7 
CT#8

CT#3

CT#1
CT#2

CT#4
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I’able 9-3 Sentencing Outcomes in Burglary Three

Burglary Three: Sentencing Outcomes in the Circuit Court

Sentencing Outcomes Judge(s) Number of Respondents 
(N=8)

Prison Sentence up to 3-years CT#7 1
Prison Sentence 2-years CT#5 1
Prison Sentence 1-year CT#6 1

Prison 1-year or Suspended Sentence 2-years CT#1 1
Prison 9-months or Suspended Sentence 9- 
months

CT#8 1

Suspended Sentence 3-years + CO €500 CT#2 1
Suspended Sentence 2-years CT#4 1

Can’t pass sentence without additional 
information

CT#3 1

Table 9-4 Sentencing Outcomes in Burglary Four

Burglary Four: Sentencing Outcomes in the Circuit Court

Sentencing Outcomes Judge(s) Number of Respondents 
(N=8)

Prison 1 '/2-years CT#5 1

Treatment -1- Suspended Sentence 18-mths or 
Prison 18-mths

CT#1 1

Treatment + Suspended Sentence 3-years -1- 
CO €500 or Prison 3-years -1- CO €500

CT#2 1

Treatment + Suspended Sentence 2-years or 
Prison 2-years

CT#7 1

Treatment -1- Probation Act or Prison 1-year CT#6 1

Treatment + Suspended Sentence 2-years CT#4 1
Treatment -h Suspended Sentence 9-months CT#8 1

No penalty indicated CT#3 1
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Table 9-5 Sentencing Outcomes in Burglary Five

Burglary Five: Sentencing Outcomes in the Circuit Court

Sentencing Outcomes Judge(s) Number of Respondents
(N=8)

Prison Sentence 3-months CT#4 1

Suspended Sentence 12-months + Bond CT#1,CT#5 2
Suspended Sentence 6-months + CO €1500- CT#8 1
2000

Defer penalty for 1-year or Prison 12-months CT#6 1
+ suspend 6-months
Adjourn for 1-year or Suspended Sentence CT#7 1

CSO 150 hours + CO €500 CT#2 1
CSO 120 hours CT#3 1

Table 9-6 Circuit Court Sentencing Outcomes: Best Case Scenarios

Severity Case Best-Case Scenario Sentences in the Circuit Court

5 Burglary
One

4 Suspended Sentences, 2 Fines, 2 Probation Orders

1 Burglary
Two

6 Prison Sentences, 1 Suspended Sentence

2 Burglary
Three

3 Prison Sentences, 4 Suspended Sentences, I DIP

3 Burglary
Four

1 Prison Sentence, 5 Suspended Sentences, 1 Probation Order, 1 DIP

4 Burglary 1 Prison Sentence, 3 Suspended Sentences, 2 CSOs, 1 Deferment, 1
Five Adjournment
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Table 9-7 Circuit Court Sentencing Outcomes: Best Case Scenarios

Severity Case W orst-Case Scenario Sentences in the Circuit Court

4 Burglary
One

5 Suspended Sentences, 1 CSO, 2 Probation Orders

1 Burglary
Two

6 Prison Sentences, 1 Suspended Sentence

2 Burglary 5 Prison Sentences, 2 Suspended Sentences, 1 Declined to Indicate
Three Penalty

2 Burglary
Four 5 Prison Sentences, 2 Suspended Sentences, 1 Declined to Indicate

3 Burglary
Five 2 Prison Sentence, 4 Suspended Sentences, 2 CSOs

Table 9-8 Comparison of Sentencing Outcomes of District and Circuit Court Judges

Sentencing Outcomes in the Burglary Four Case

Best-Case Scenario Worst-Case Scenario

District Court 4 Prison sentences
1 Suspended sentence
6 Community service orders
2 Fines,
1 Compensation order 
1 Probation order

11 Prison sentences
1 Suspended sentence
2 Community service orders 
1 probation order

Circuit Court 1 Prison sentence 
5 Suspended sentences 
1 Probation order 
1 No penalty indicated

5 Prison sentences 
2 Suspended sentences 
1 No penalty indicated
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Table 9-9 Comparison of Typical Sentence and its Severity Ranking in England and Wales, Ireland and Finland (adapted from Davies et
al 2004)

Case Number 1 2 3 4 5
Offence Day or Night D N D D N
Characteristics Occupants Present N Y N N Y

Damage None More than average Average Average Average
Planning No Serious - - -

Stolen Goods Food Jewels TV TV TV
Value <€10 €5000 €500 €500 €500

Offender Previous
Convictions

0 3 2 1 0

Characteristics Previous Sentence 
Type

N/A Prison No mention Community
Sentence

N/A

Other Needy, wife very 
ill

Heroin user
■

Typical Sentence EnglandAV ales PO/CSO PS 44-months PS 18-months PS 17-months PS 24-months
Ireland SS/Fine/PO PS 28-months PS 18-months PS 21-months SS 10-months
Finland SS PS 10-months PS 4-months/CSO PS 4-months/CSO SS

Rank of Severity EnglandAV ales 5 1 3 4 2
Ireland 5 1 3 2 4
Finland 5 1 2 3 4

M ost severe = 1, least severe = 5 
M ost serious= l, least serious=5


