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S u m m a r y

iv

The regulation of radio and television broadcasting through law is an established 

area of interest. The idea of ‘cyberlaw’ or Internet law has, after a period of initial 

division and reflection, emerged as an important area of research in law. This 

thesis draws upon both traditions of legal scholarship, as well as certain concepts 

from media and communications studies, to assess the role of media law and of 

other forms of control in what is a changing cultural and technological 

environment. Although attempts to develop a new agenda for global 

communications through UNESCO were not entirely successful, the idea of the 

‘right to communicate’ as a fundamental right has much to offer. The work of 

Harold Innis and Lawrence Lessig is assessed, with it being argued that both 

approaches have something to add to an analysis of where ‘law’ for the 

converging media is to be found.

Existing legal provisions on the regulation of media and culture are revisited or 

reconsidered in the light of new technological developments. Such reforms in the 

European Union and Canada are of particular interest. These jurisdictions are 

important as they are characterised by a blend of market and non-market 

approaches, historically concerned with the impact of technology on national 

borders, and consciously set out to incorporate both cultural and industrial policy 

into the system of laws that regulate broadcasting. By considering the type of 

changes that have been recommended and implemented, with the focus of 

research being on the process of law reform and the development and 

propagation of new ideas (including regulatory decisions as well as primary law), it 

is shown how the values underpinning media law are subjected to various 

challenges. However, even with new statutory definitions, the flagship ‘media laws’ 

of both jurisdictions (the Television Without Frontiers / Audiovisual Media Services 

directives in the EU and the Broadcasting Act in Canada) are far from the only 

source of new media regulation.
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With reference to areas of new media that may fall outside of the definitions used 

in media law, other forms of regulation and control are important. New and 

improved Web services and platforms, relying on high-speed Internet connections 

and the wider availability of computer and mobile devices, facilitate user-generated 

content, social networking, the viewing and downloading of audio and video clips 

and interaction through various virtual environments. Here, research has included 

a consideration of the power of private arrangements and terms of use as a source 

of law. The legal environment is considered to be a ‘mass age’ of Internet law 

where users encounter various aspects of the emerging international legal system 

on a regular basis. Features include the practical control of user behaviour, 

including restrictions on political speech and the prioritisation of intellectual 

property rights by website hosts, and the key role played by Internet service 

providers (brought into focus by the debate on network neutrality). The outcome of 

this apparent shift in the models of media regulation may require a reassessment 

of the ideas of public forums and public functions for the purposes of law, but there 

are other methods of protecting ideas of public interest, including common carriers, 

contract law and user or consumer activism.

International law has a particular role to play. Various institutions including 

UNESCO, the WTO and WlPO play a role in the development of a possible 

international law of new media. However, new forms of governance are important 

here too, with the domain name system being supervised by a new organisation, 

ICANN, and its work on multilingualism is scrutinised in the context of the historical 

relationship between law, language and media and technology. By comparing the 

development of the Irish language in relation to printed media and the facilitation of 

multilingualism on the Internet, the relationship is argued to be both complex and 

influenced by law.
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Chapter 1

C h a p te r  1: In t r o d u c tio n

1

1 Foreword

This is a thesis about the opportunities and challenges for the regulation of media 

in a changing cultural and technological environment. These opportunities and 

challenges also affect the ideas of media law and of ‘cyberlaw’ and form a key 

concern throughout these chapters. This cultural and technological environment is 

characterised by a move away from conventional television and radio broadcasting 

as the exclusive form of electronic media. During the period of research, the 

promise of Internet-based media has continued to be a topic of general interest. 

While television broadcasting has certainly not disappeared, it is beyond question 

that emerging forms of media and entertainment, especially those that use the 

Internet as the chosen platform for delivery, engage the attention of many users.

These users, though, are in many cases producers, too. The same technologies 

that support the delivery of audiovisual content through Web stream or on-demand 

or download-based services can also be used by ‘amateurs’ to publish, share, 

remix and discuss increasingly video-heavy media content. Even the growth in 

social networking websites can be seen as a part of a new media environment.

On the other hand, the powerful industries that have dominated music, television 

and film in the century continue to play an important role in the new media. 

They are joined by a range of intermediaries and hosts, some of whom are 

powerful entities in their own right or as a part of an integrated system of media 

and communications.
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The relevance of such a situation to the scholar of media or Internet law is clear. 

Changing cultural expectations, technological facilities and market winners and 

losers each have an impact on the application of law and, crucially, the debate on 

the adequacy of existing legal provisions. It is intended to show, in this 

introduction, how this debate is more complex than it might first seem, and that the 

range of legal and non-legal influences on the regulation of new media deserve 

thorough analysis.

2 Scope

There are two questions of scope that needed to be dealt with in the construction 

of this study, both of which are particularly sensitive in the case of Internet-related 

research and should be set out before proceeding to a more detailed discussion of 

what matters are considered in the body of the thesis. These questions are, 

inevitably, time and space. With regard to the former, it is necessary to find a way 

of capturing the rapid pace of change and the many interesting and provocative 

developments that can be observed within a seemingly short period of time, while 

also completing a piece of work that is more than a constantly updated running 

commentary on new developments. The oft-cited reference in ‘Moore’s Law’ to the 

regular doubling of computer processing power does not mean that there will be 

the same speed in the case of computers connected, content produced or legal 

provisions engaged, but it does remind the researcher that the subject of any given 

study is far from a stable one. If this were not enough, then, the approach taken in 

this thesis to consider, as one of its purposes, the processes of law reform and
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how they are useful in understanding the role of law in the new media

environment, is particularly vulnerable to external influences. The legislative

timetable, the political process and even the general economic situation can all

affect the speed at which proposed amendments are circulated, debated, agreed

upon and ultimately become law.

It was known at the start that the Audiovisual Media Services Directive (chapter 3) 

would be likely to be agreed upon during the period of research, although the 

possible reform of the New Media Exemption Order (chapter 4) was not so certain; 

as it happened, the Canadian agency (the Canadian Radio-television and 

Telecommunications Commission: CRTC) made some motions in the direction of 

such before launching what appeared to be a comprehensive review in 2008. 

Similarly, the various aspects of the introduction of internationalised domain 

names and new generic top-level domains were a matter of discussion before and 

after the research and writing of this thesis. Above all, though, the move of online 

video and social networking from the margins to the mainstream, always 

considered a part of the theoretical approach planned for the thesis but more 

dramatic than expected, has a clear impact on the sources consulted and the 

examples given. In the last year of the thesis, court cases and other legal disputes 

on these areas began to emerge, and some have been incorporated in the 

relevant chapters. (In the special case of the discussion of censorship and web 

hosts, the examples were drawn from a narrower period of 18 months).

Taking these points together, then, a decision was taken to set a ‘cut-off point’ of 

31 December 2008. This date did not carry any particular significance for any of
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the major topics addressed in the research, but as it was necessary for a date to

be set, this date was chosen to support the completion of the thesis in 2009 and

allowing for an appropriate period of reflection and analysis before submission, in

place of an attempt to incorporate every development up to the moment of

submission. In any event, some of the discussion in this thesis is based on

comparing current developments with historical antecedents and should not

necessarily need to be a comprehensive statement of the law at a given date in

order to address such questions. A small number of subsequent developments

have been incorporated through descriptive footnotes but the original analysis has

not been disturbed.

The second difficult concept is that of space, or the jurisdictions that we choose to 

consider. There are three points to note here. Firstly, the thesis is to be examined 

at a university in Ireland, and for the greater period of the research, the author was 

resident in Dublin. Many of the general principles that are referred to are drawn 

from Irish law and from English law, though some are undoubtedly of interest 

either across common law jurisdictions more generally or in other European Union 

member states. Secondly, the field of Internet law is very much influenced by US 

and international law; the former as a result of the ‘home’ of the Internet being in 

the United States and the power of the industries located there, and the latter 

being the obvious response to a global network. Finally, though, we take the 

deliberate decision to focus, in the sections on the reform of media law, on the 

laws of the European Union and the federal law of Canada. In both cases, existing 

law includes many examples of ‘positive’ media regulation, that is to say, requiring 

the production of a particular kind of content or taking regulatory decisions with
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particular social and cultural outcomes in mind. Both areas are characterised by a

mix of languages, by geographical diversity and indeed difficult internal and

external relationship -  with the question of borders being particularly important in

media law and in situations where media content circulated beyond frontiers of

whatever sort. The protection of fundamental rights, including freedom of

expression, is extremely important, although not necessarily in the same way that

it is in the United States. By avoiding the presumption that Internet media law is

simply a footnote to the First Amendment, we hope to consider whether the idea of

media law as embedded in Canadian and European practices has a role to play in

Internet media in the future.

There is perhaps a third question of scope, that of what we mean by media, but 

that point is addressed at the end of this chapter.

3 Questions and Chapters

Chapter 2 of this thesis is the real ‘introduction’, with the present chapter serving 

as a guide to the structure of the thesis. In chapter 2, key concepts and defintions 

are explored, including the concept of media law, the relationship between law, 

media studies and other disciplines, and the evolution of cyberlaw. The other task 

of chapter 2 is to set out what we mean by the ‘right to communicate’, as a 

proposed legal concept but also as reflected in the scholarship of Harold Innis in 

relation to the history of communications.
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We then approach three very related questions. The first question is about the

application of media law (by which we mean media law as it exists either in relation

to television and radio broadcasting or as a matter of general application) in

respect of Internet media. We ask whether it necessary to modify existing laws

and if so how such modifications should be made, and how the possible

modification of media law as a response to new media calls into question that law

more generally. In doing so, we observe other areas of law that may not be

defined (within law reform debates) as ‘media law’, but are relevant for Internet

media. The second question builds upon this observation and asks what types of

law and regulation apply in new media, specifically user-generated content and

social networking. The focus is not necessarily on the exact details of the relevant

legal provisions, but on establishing where power is situated, how it is exercised,

and how the exercise of such power can possibly be constrained. The third

question relates to both the first and second questions, where we consider

whether developments at an international level can lead to a new form of media

law, and what the threats and opportunities of such a form of law would be.

Chapters 3 & 4 are about the media law systems of the European Union and of 

Canada, and more precisely, how the key legal texts (the Television Without 

Frontiers directive and the Broadcasting Act/New Media Exemption Order 

respectively) apply to or are capable of application to new and emerging forms of 

media. The European Union’s direct influence is concentrated in the area of 

television broadcasting and is in the form of harmonisation, setting out general 

principles that apply to all member states and requiring freedom of reception 

across the Union’s states once those principles are in place. Judicial interpretation
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of existing law meant that ‘near-video-on-demand’ services were subject to

broadcasting law, while other services such as video-on-demand were not; the

application of principles across a range of platforms was also proving problematic.

Having taken the decision to modify the directive, the new Audiovisual Media

Services directive is considered in some detail, particularly its distinction between

linear and non-linear services, its focus on technological neutrality as a high-level

principle, and the exclusion of various types of service from its scope. We see

some similar themes emerging in the case of Canada, where the Broadcasting Act

was found to include some forms of new media, but with Internet services being

(temporarily?) excluded from regulatory control through an exemption order. In

recent years, the exemption was the subject of various challenges, which are

presented and assessed. In both chapters, we begin to see how the exclusion of a

particular service from either AVMS or the Broadcasting Act does not leave it

‘unregulated’, and that intellectual property law and trade law remain separate but

powerful influences. It is then argued in chapter 5 that there are some emerging

trends in media law reform that deserve further attention. The first of these is

technological neutrality, or the idea that law should be written in a way that does

not ‘discriminate’ between technologies. This supposed neutrality is quite

incomplete, though, and also restricts the ability of public authorities to deal with

emerging challenges; we argue, indeed, that there is a danger of a much-criticised

theoretical problem, that of technological determinism, being overlooked in the

attempt to craft neutral rules. In this section, as well as in the discussion of smart

or better regulation that follows, the references in section 2 to the importance of

considering the power of media industries are further developed; some brief

remarks on the cultural importance of media regulation and on the competing
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demands of interest groups for Internet regulation are also made, linking to the

later discussions on new Web services and on the possibility of international

media law.

To this point in the thesis, we mention various examples of new forms of Internet- 

based media that are on the fringes of or fall outside definitions of media for the 

purposes of broadcasting law in particular, despite how they may resemble, build 

on, compete with or potentially take the place of conventional radio and television 

broadcasting. In chapters 6 & 7, these services are at the very centre of the 

questions that we are asking. First, we introduce a proposition that we are 

currently in a ‘mass age’ of Internet law, where there are many producers of 

content, which, coupled with the ongoing realisation that various types of law apply 

‘on the Internet’, means that there are many opportunities for control through legal 

and other means. Through a discussion of the ‘web 2.0’ phenomenon, it is argued 

that this mass age is particularly influenced by the decisions made by web hosts 

(chapter 6) and by Internet service providers (chapter 7). In the case of the 

former, there are various examples of problems, whether this be the attitude of 

platforms that they set their own rules for acceptable content (illustrated through 

examples), the social and personal factors that make ‘switching’ between services 

difficult, and the various claims made with regarding to the ownership of 

intellectual property. In the case of the latter, the debate (in the US and 

elsewhere) on what has come to be called ‘network neutrality’, or the ability of the 

ISP to control or prioritise the content that users can access, includes (still 

relatively rare) overt censorship or filtering but also, as is it argued, raises bigger 

questions about the idea of Internet media and how power is exercised across the
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range of points in the system. Drawing on our discussion of theory and technology

in chapter 2, and our consideration of the EU and Canada in other chapters, the

status of network neutrality in these jurisdictions is also set out, including a

discussion of how publicly-controlled Internet access could be a valuable

alternative, but can be constrained by inadequate definitions of Internet access.

The dominant theme in the two chapters that follow (chapters 8 & 9) is that of a 

search for solutions. If it is the case, as is suggested, that the reform of media law 

means that many tools in the traditional toolkit are not as useful as they may have 

been in the past, and that various actors in the new media environment have the 

possibility to wield significant control over the emerging alternative forms of media, 

a more detailed consideration of possible approaches (primarily through law) is 

necessary. The notion of the ‘public’ is explored in chapter 8 through a 

consideration of two legal doctrines. The first is the idea of the ‘public forum’ 

under free speech law in the United States, and how a doctrine that once allowed 

privately-owned streets to be subject to very powerful control through constitutional 

law has not, to date, been capable of extension to Internet media platforms or 

service providers, despite the great challenges set out in this thesis. The second 

is the approach to public authorities and public functions in administrative, human 

rights and other law (with English law being the focus in this section), considering 

how as a matter of general principle but more importantly in the case of bodies 

such as the Advertising Standards Authority, the Press Complaints Commission 

and the Internet Watch Foundation, controls on ‘self-regulation’ can play a role in 

the development of new media law. Should neither approach be feasible, though, 

there are other methods of control that include but are not limited to public law
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approaches, and these are considered in chapter 9. Traditional

telecommunications law has incorporated the model of the ‘common carrier’,

subject to certain duties but benefitting from a privileged position or exclusion from

liability. It is argued that many Internet intermediaries are in the fortunate position

of benefitting from common carrier-like provisions that protect them but rarely

subject to any of the countervailing duties. Search engines, in particular, raise

some troubling questions about the withdrawal of the State from Internet media. A

less interventionist approach could be the regulation of contracts, which would not

depend on common carrier status but could achieve some of the same policy

goals in terms of re-empowering the individual user. It is argued that terms of use

and end user license agreements commonly used on the Internet (and criticised in

chapters 6 and 7) should not be beyond legal control, and that existing consumer

law has not proven adequate to protect against abuse. Finally, non-legal methods

of control are discussed, including the idea of corporate social responsibility and

also the power that users can collectively wield, with some high-profile but hardly

representative situations giving some comfort to those distressed at the degree of

control found in the least likely of locations in the new media world.

The idea of international media law is the theme of chapter 10, where we consider 

two particular questions of international treaty law. The first is the attempt by the 

World Intellectual Property Organisation to agree a new ‘broadcast treaty’ on 

copyright in broadcast signals and programmes. This shows how the role of IP 

law in national media law, as argued in other chapters, is also important at a global 

level, despite the lack of agreement on the said treaty to date. The other question 

is essentially one of international law on trade, cultural diversity and
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telecommunications. These various topics are the concern of different

organisation, and the potential for conflict between the WTO agreements and

UNESCO’s new Convention on Cultural Diversity in relation to the regulation of

new media is explored, although it is not yet possible to understand the precise

institutional and textual relationship between these topics. International law in a

very different way is then explored in chapter 11. The Internet Corporation for

Assigned Names & Numbers (ICANN) is not a conventional Treaty- or UN-based

organisation, but is charged with important technical and symbolic tasks of the

regulation of the domain name system. In doing so, it is argued that it too plays a

role in the regulation of new media. To substantiate this assertion, we look in some

detail at two projects of ICANN: internationalised domain names (IDNs) and the

introduction of new generic top-level domains. The first is argued here to be a

critical question of the relationship between law, language and technology. By

considering various issues, including the relationship between language rights and

media law, the history of technology and script/typeface and how law and policy

has played a role in this debate, and the various problems that the IDN project has

encountered, it is shown how ICANN is, despite its limited mandate and

institutional uniqueness, a very important player in the new media environment,

particularly due to the inability of traditional media regulators to control in full the

facilities available for multilingual new media. The second issue, drawing on the

dispute over the potential introduction of a .xxx top-level domain, is a debate about

symbolism and standards but also calls into question the proper role that ICANN

and national governments should play in the management of the Internet.

4 Research Approach
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The approach taken to this project is a little difficult to categorise. It is in some 

ways a work of traditional legal scholarship in that we intend to summarise, 

assess, analyse and criticise the law in a number of jurisdiction and present some 

observations on all of the above. In other ways, though, as will be apparent from 

even the briefest of glances at the bibliography, the sources are more diverse and 

wide-ranging than a typical doctrinal thesis in law. This is certainly not an 

accident, though. As argued in chapter 2, there are particular conditions in the 

cases of media regulation and of cyberlaw, requiring a consideration of theoretical 

approaches to culture and media in the case of the former and an understanding 

of different forms of regulation in the case of the latter. In order to do this, then, 

the following chapters draw upon aspects of media and communications studies 

(and on occasion, linguistics and language studies too), including historical 

approaches to such, and the emerging discipline of Internet studies, but this is not 

and cannot ever be confined to self-consciously ‘academic’ work alone. It was 

considered particularly useful to look at informal writing (blog posts) and current 

affairs (news reports, specialised websites) in order to understand and thus 

explain how Internet law ‘works’ from the point of view of the user. A related issue 

is dealing with legal sources; rather than rely on fully litigated cases and on 

primary legislation alone, we also look at the terms of various contracts and 

documents that purport to be contracts, and it would not be possible to argue 

about a ‘mass age’ of Internet law, as we do in chapter 6, without doing so. A 

decision was taken not to include citations in this introductory chapter (other than 

those in the final section, where it was necessary to provide the source for certain 

definitions), so as to provide a more discursive introduction. Indeed, in a way, with
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the theoretical foundations of this thesis (and the very important section on Harold

Innis) being set out in more detail in chapter 2, these two chapters should be read

together as an introduction and survey of the academic and other influences on

the work that follows. It should be noted that every effort has been made to avoid

separating the media studies materials into special chapters or subchapters, in the

spirit of the arguments made in chapter 2.

5 Media and Internet

We take an extremely broad approach to the definition of ‘media’ in this thesis. It 

should be read as sufficiently general to encompass both the paradigmatic mass 

media broadcast company and the single video posted by a YouTube user. It is 

very important to note that there are a range of ways in which content can be 

distributed in the present-day technological environment. For example, a 

‘television channel’ can be broadcast over the air, through satellite or cable 

networks, or as a live ‘stream’ on the Internet, capable of being viewed by end- 

users through a readily available broadband connection. Internet protocol TV 

(IPTV) is becoming available; this provides a user experience not unlike that of 

cable television (rather than a website) through the use of Internet technologies. 

The ‘channel’ is not the only aspect, though; the BBC has seen great success with 

the iPlayer, which is a catch-up on-demand service, and YouTube is essentially a 

platform for on-demand videos. Other on-demand services focus on making 

content available from a large ‘library’, perhaps of movies or of past series of 

television programmes. Although illegally distributed content remains a factor, 

there are a number of well-funded and entirely legitimate services that digitise or
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redistribute video-based content. In general, the availability of online video is a

very important part of the development of both the Internet and of the wider ‘media’

over the past five years/

With this open-minded approach established, it is not practical to consider that all 

aspects of ‘the Internet’ are also within our scope. The context is that of 

convergence,^ (particularly the ‘3C’ model of computing, conduits and content 

being very closely related)^ which was seen in the first place as about the unified 

media service -  one box that would deliver or receive all content. For reasons of 

technology, economic structures and social habits, the situation developed in a 

different way, but it is accepted that there is certainly the potential for further, 

relevant technological development.

When we talk about Internet use, then, we are primarily concerned with the use of 

the Internet to provide or distribute video, audio and photo content, whether that be 

through a specific platform or through more general services. Much of the 

development here is characterised as being part of ‘web 2.0’, an unnecessarily 

silly term that is said to set the current trends of openness, peer-production, social 

networking, reading and writing at the same time, and server-based information 

apart from the earlier Web (thus, web 1.0). A frequently-quoted definition by 

O’Reilly includes the statement that it is the ‘business revolution in the computer 

industry caused by the move to the internet as platform’ and the associated ‘rules

 ̂ ‘Online TV , supplement {The Guardian 30 June 2008); F Rose, ‘As Seen On TV’ (l/Wred October 
2008); A Lotz, The Television Will Be Revolutionized (New York; NYU Press, 2007).
 ̂This section is based on A Dewdney & P Ride, ‘Convergence’ in A Dewdney & P Ride, The New 

Media l-iandbook (London: Routledge, 2006) and
 ̂L Kung, R Picard & R Towse, ‘Theoretical perspectives on the impact of the Internet on the mass 

media industries’ in L Kung, R Picard & R Towse (eds), The Internet and the mass media 37.
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for success’.'* It is not considered appropriate for our purposes to adopt a 

classification based on web 2.0, although the ideas can serve as a rough 

approximation of a range of related developments.

Finally, it should be noted that references to Internet service providers (ISPs) in 

this thesis are to the entities that provide users with connections to the Internet. 

Those players that provide Web space, social networking services and the like are 

referred to as platforms or hosts as the context requires it. It is of course very 

possible that an ISP also performs the function of host, but these functions should 

be seen, for present academic purposes, as being separate functions unless it is 

necessary to argue, as it sometimes will be, that there is an issue that relates to 

the control of multiple points in the system by a single body. Similarly, the same 

person or artificial legal person may own television broadcasters, ISPs, websites 

and be involved in various projects, and this can be important in terms of the 

relationships between those different services, without requiring us to consider that 

all of the activities of one corporate entity are treated by law under one legal 

category within media or Internet law.

“ T O’Reilly, ‘Web 2.0 Compact Definition: trying again’ (O’Reilly Radar ^0 December 2006) 
http://radar.oreillv.eom/archives/2006/12/web-20-compact.html
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C h a p te r  2: W h a t  is n ew  m e d ia  l a w ?

1 Introduction

The purpose of this chapter is to explain the approach to the Internet taken in this 

thesis, including the principal historical and theoretical arguments that have 

shaped it. First, the key features (or ‘values’) of media law, particularly in the 

jurisdictions considered in later chapters (the European Union and Canada), are 

explored. The need to draw upon a range of disciplines is then emphasised, with it 

being argued that three themes of a plurality of regulatory tools, an appreciation of 

the role of code and a necessary discourse of power and the media environment 

each highlight the engagement between law and media and communication 

studies. It is then argued that a legal approach linking all three themes is that of 

the ‘right to communicate’. This concept, found as a proposed element of 

international law (drawing on the New World Information and Communication 

Order proposed in the 1970s and the MacBride report commissioned by 

UNESCO), has recently been ‘reborn’ in discussions of Internet governance. 

However, it also recalls the cultural and economic arguments of Harold Innis and 

the Toronto School, a discussion of which follows the discussion of the right to 

communicate. Next, having demonstrated that the relationship between law and 

technology can be approached in a number of different ways, and that the special 

nature of the culture- and information-based industries and the relationship 

between law and computer science have influenced the development of ‘cyberlaw’, 

it is suggested that the mature iteration of cyberlaw is better placed to engage with
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media law, particularly the public interest dimension thereof, than it was in its 

formative years.

After a brief note on the importance of considering the reform of media law and 

policy as a test of fundamental values more generally, it is concluded that Internet 

media law is a valuable subject of research for (at least) three reasons: through 

the necessity to draw on media and communications studies in the analysis of 

media and new media law and regulation, though the way that cyberlaw acts as an 

early-warning system for broader legal concerns, and finally the ability to consider 

the implications of legal propositions like the right to communicate and theoretical 

analyses such as the work of Innis and those who followed him.

2 The nature of media law

If we are to consider the application of media law to the Internet, and how the 

existence of the latter relates to the development of the former, it will be necessary 

to give some precision to what media law is. If media law were simply a 

descriptive term (i.e. law about the media), then the present inquiry would be a 

brief one, punctuated only by the occasional issue of nomenclature or 

technological definition. It is contented that there is more to media law than this 

purely descriptive and self-referential approach.

The first point to note is that we are primarily (but not exclusively) concerned with 

public media law, or media regulation through public authorities. It is at this point 

where the distinctive nature of media law is more apparent, as compared with
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something like the law of defamation. Undoubtedly defamation is of interest to the 

media, but its common law origins, its application to non-media litigants and its 

abiding links with the law of tort more generally make it less appropriate for 

consideration here. As the regulation of the media will frequently take place 

through the exercise of statutory powers, and be the subject of decisions by 

Ministers, regulatory authorities and others, it becomes possible to study the 

purpose of State intervention. However, this does require an inclusive and 

generous approach to be taken to definitions of public law.^ Key sources 

considered with a view to understanding such in chapters 3-5, dealing with the EU 

and Canada, include the legal basis for EU intervention and the ‘policy’ set out in 

the Broadcasting Act in Canada. However, public media law is not just made up of 

the legal instruments formally named as broadcasting legislation, but also aspects 

of competition law, human rights law (including international agreements), and 

aspects of the regulation of telecommunications. The differences in emphasis 

between these will transpire to be of importance. For example, frequent reference 

is made to the Electronic Commerce Directive, which has important implications 

for the regulation of European media, but is in itself an instrument with a purpose 

of its own (facilitating electronic commerce with few restrictions or formalities). 

Furthermore, a key theme of later chapters is the blurring of public/private 

boundaries and how the tasks conventionally assigned to broadcasting regulatory 

authorities may, in the case of the Internet, remain necessary but fall elsewhere.

The second feature of media law is just how important it is. Media itself is a site of 

struggle and representation at a local, national and international level, which

 ̂ As seen in M Feintuck & M Varney, Media regulation, public interest and the law  (2"“̂ ed) 
(Edinburgh; Edinburgh University Press, 2006) 32-5.
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means that media regulation carries with it strong constitutional implications. This 

can be compared with the way in which the construction of an electoral system has 

a broader impact than merely the regulation of votes cast and apportionment of 

parliamentary seats. While there can be a number of ways in which an electoral 

system exists, there is the expectation (particularly within something like the 

European Union or indeed the Council of Europe) that basic democratic norms 

(e.g. universal or near-universal suffrage) are met. However, as an electoral 

system is first and foremost a creature of the State, a responsible authority has the 

ability to translate proposals into reality with few obstacles. Can we say the same 

about media, though? Perhaps one constraint is the idea that within the European 

Union and Canada, complete State control is not contemplated. But neither is 

non-intervention, not least because as we use media as a way of understanding 

our environment, the structural aspects of cultural industries are themselves 

different to otherwise similar industries.^ So where does that leave media law?

The answer is the third feature, the notions of pluralism and the public interest. In 

both the European and Canadian systems, as well as the national systems of 

many European states, this value is not difficult to find. In academic scholarship 

on media regulation, this has also been the subject of a great degree of emphasis. 

In this thesis, the intention is not to unpick every aspect of this debate, nor to reach 

firm conclusions regarding the fate of pluralism in a digital world. Instead, this 

integral component of media law is considered through its challenges, particularly 

the possibility (or otherwise) of ‘positive’ regulation of Internet media. Within 

media law as it exists at present, it may be appropriate to distinguish between

 ̂ P Golding and G Murdock, 'Culture, communications and political economy’ in J Curran & M 
Gurevitch (eds), Mass Media and Society (4*  ̂ed) (London: Hodder, 2005).
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‘negative’ and ‘positive’ regulation -  using tlie terms in the sense of prevention anc 

promotion rather than bad and good.^ Negative regulation concentrates on 

restricting particular forms of content, such as that deemed damaging or harmful 

on the grounds of taste and decency, exploiting the credulity of vulnerable 

audiences, or is of political or social controversy. Positive regulation, on the other 

hand, deals with issues such as multilingualism, the reflection of a range of diverse 

views, access to cultural resources, and possibly (and most controversially) the 

question of the promotion of ‘national’ or other distinctive culture. Considering 

Feintuck and Varney’s search for the ‘public interest’ in UK broadcast regulation, 

where various definitions of such are noted and compared,'^ we can see how it 

applies in both categories, but with the tradition of ‘public service broadcasting’ 

being connected with the articulation of a public interest through (mostly) positive 

regulation. As noted in chapter 1, we propose here to pay particular attention to 

the differences between the US on one hand and the European Union and Canada 

on the other as a result of the range of positive regulatory interventions (including 

PSB) found in Europe and Canada but much less so in the United States. As 

Seaton argues, despite recent challenges, the ‘principle of public service’ in the UK 

has delivered valuable opportunities to discuss national issues, include minority 

communities and ensure the success of the broadcasting industries.^

 ̂The use of these terms in the discussion of media regulation usually overlaps with the more 
familiar references to fundamental rights as negative or positive. See e.g. D Kelley & R Donway, 
‘Liberalism and free speech’ in J Lichtenberg (ed). Democracy and the mass media (Cambridge: 
Cambridge University Press, 1990); C Sunstein, Democracy and the problem of free speech (New 
York: Free Press, 1993) 46-7.
'* Feintuck & Varney (n 1) ch 3.
® J Seaton, ‘Broadcasting and the theory of public service’ in J Curran & J Seaton (eds), Power 
without responsibility: press, broadcasting and the internet in Britain (7*̂  ed) (London: Routledge, 
2010) 341-343.
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One key argument in this thesis is the possible shift from the targeting of content 

providers (such as quotas or incentives for broadcasters under established media 

law) to the targeting of other parties (such as the discussion of network neutrality 

in chapter 7), and how this can be understood, despite appearing to be a different 

matter, as an Internet-focused version of positive media regulation. In this context, 

where positive regulation is absent (as it largely is in the case of the Electronic 

Commerce Directive, for example), this will have consequences for the level and 

nature of regulation in the new media environment. Furthermore, the tension 

between economic and other approaches to media regulation, highlighted by 

Harcourt as a failing of the development of European media policy, again 

illustrates competing notions of a public interest.® The approach taken in this 

thesis is one that is sceptical about the idea of a free market as the sole 

benchmark for a public interest, on the basis that the ability to exercise a right to 

communicate also deserves attention.

The final feature, closely related to all of the above, is that of identity. In the case 

of Canada, one can learn many interesting things about the (self-)definition of the 

Canadian nation, at least in so far as that is reflected through its parliamentarians, 

through its broadcasting regulatory system. Features such as multiculturalism, 

multilingualism and the role of the First Nations are dealt with in an explicit fashion, 

while other (more implicit) conclusions can be drawn by comparing the system with 

that of the neighbouring United States. In respect of the European Union, too, the 

instigation of a system for regulating European broadcasting has been a part of the 

development of the Union itself, and early proposals (quickly overtaken by

® A Harcourt, The European Union and the regulation of media markets (Manchester University 
Press, 2005) ch 1.
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economic goals) were based on the relationship between shared media and 

political and cultural integration/ Even the fact that the flagship example of 

‘positive’ regulation is the quota for European content (in practice non-US, but still 

notable as placing British, French and now Romanian broadcasting in the same 

category), although difficult to avoid as a straightforward point of EU law in a single 

market, demonstrates the close relationship between ‘European media law’ and 

the European ‘project’.

3 Interdisciplinary approaches to media law

Lawrence Lessig is a key figure in the development of cyberlaw, appearing at 

various stages in this thesis (including later in this chapter, who has also been 

interested in general concepts of culture and entertainment. His ‘code’ theory, 

which we discuss below, still captures some attention. When he formulated it, 

though, Lessig explained that as successful regulators take account of the 

interaction between markets and legal regulation, ‘so too the wise regulator must 

account for the ways in which technology interacts with legal regulation’.® We give 

this statement a generous interpretation, noting it as a call for an interdisciplinary 

approach rather than technological determinism (discussed in chapter 5), which is 

informed by Lessig’s recognition of the use of and social approaches to technology 

elsewhere in Code, and indeed his subsequent writings on free culture, corporate 

influence and political corruption. And so, while a useful way to encourage all 

concerned to pay attention to technological issues and relationship between law

 ̂P Humphreys, Mass media and media policy in Western Europe (Manchester University Press, 
1996)256-260.
® L Lessig, Code version 2.0  (New York: Basic Books, 2006); http;//codev2.cc 115. This book is a 
revision of the original Code, published as L Lessig, Code (New York; Basic Books, 1999).
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and technology, technology ‘interacting’ with law is not in itself a determination of 

the way in which they relate. Here, it is suggested that there are three overarching 

features of the interdisciplinary study of new media regulation, all of which are 

used in various ways in this thesis. These features are named for our purposes as 

toolkit, code and power.

3.1 Toolkit

As we will see below, both the system of media law promulgated in Canada and 

the work of Canadian theorists like Harold Innis and Marshall McLuhan are 

relevant in the present study. There is another approach that is somewhat 

Canadian in character, though, that is echoed across the field of new media 

regulation. The thorough study, written for a general audience, of the regulation of 

media industries carried out by a communications lawyer (Peter Grant) and 

journalist (Chris Wood)^ is considered for the purposes of this thesis as a relevant 

contribution to the modern literature on media law. Grant and Wood explain what 

they refer to as a ‘toolkit’ approach (which Jeffrey has also suggested as a 

‘toolbox’) as being Canada’s model for media policy. In analytical terms, it can 

be seen to resemble the ‘tools of government’ approach taken by Hood,”  though 

in a more limited environment and for a more precise purpose. The media law 

toolkit is the way in which the control of the unfettered media and cultural 

marketplace requires not a single, direct legal intervention but a range of tactical

® P Grant & C Wood, Blockbusters and Trade Wars: Popular Culture in a Globalized World 
(Vancouver; Douglas & McIntyre, 2004) (2005 pb reprint).

L Jeffrey, The impact of technological change on Canada’s affirmative policy model in the 
cultural industry and new media sectors’ (1999) 25 Canada-US LJ 378, 382.
”  C Hood, The Tools of Government (London: Macmillan, 1983) (updated version published 2007 
(co-author H Margetts) as The Tools of Government in the Digital Age, which indeed addresses 
some interesting questions on the relationship between law and technology).
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decisions that, taken together, serve to enable a diversity of opinions, expressions 

and cultural encounters to form part of a particular medium of communications or 

across a number of media.^^ It includes, in the case of Canada, public service 

broadcasting, spending and scheduling requirements for private media, subsidies 

and tax incentives, competition policy, and foreign ownership controls. Studying 

the toolkit enables the researcher to understand the values of media law without 

requiring such to be linked directly and irrevocably to a particular mode of 

regulation.

Grant and Wood approach expression not in the First Amendment tradition of 

freedom of the press, but a more holistic (and pluralist) understanding that can be 

read as closer to concepts of freedom of communication and the free and 

balanced flow of information, as discussed below and in chapter 10. Grant and 

Wood are highly critical of the treatment of cultural industries as ‘normal’ trade and 

base this criticism on the ‘economics of culture’ as an exception to other trade in 

goods and serv ices.They assess the strength of the US in this area and argue 

that the application of strict free trade principles would simply lead to a diminution 

in the range of cultural products offered to non-US audiences -  and limited 

opportunities of access to the media for journalists, artists, activists and others. 

They argue for the development of international legal instruments on cultural 

diversity (whether by way of separate processes or as part of existing ones) as an 

alternative to the dominance of trade law,^“̂ referring to the negotiations also 

considered in chapter 10. A related point is that of the positive externalities of

Grants Wood (n 9) 5,315. 
Ibid ch 3.
Ibid ch 17.
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(particularly public service) broadcasting, including the educational and citizenship 

benefits of a good broadcasting system, and how difficult is to Include this even 

In the economic regulatory system, let alone the broader legal system. While there 

is little agreement on the extent of the external effects of the economic regulation 

of broadcasting, It is certain that there Is particular public attention paid to It, above 

and beyond what would be expected for economic regulation In other sectors.^®

While media on the Internet is of course different \n certain ways to traditional, 

licensed, spectrum-limited broadcasting, it does not necessarily change the 

cultural, social or economic necessity ior regulation under certain circumstances. 

Grant and Wood point to the regulation of satellite television in Canada^^ as an 

example; the Canadian regulator, the CRTC ‘has, as it turns out, a number of 

levers at its disposal’. The perceived social need for regulation not having 

disappeared, the change is In the method of control rather than a complete 

abandonment of any and all efforts. In the case of Internet law. Jack Goldsmith 

and Tim W u’s 2006 book. Who Controls The Internet? Illusions of a Borderless 

W o r ld ,on how aspects of Internet media, commerce and communications can be 

controlled through the regulation of intermediaries (Issuers of credit cards, postal 

services, etc) does indicate that where there Is a will, there is (normally) a way for 

regulation to succeed, at least with respect to the ‘ordinary’ majority of citizens with 

no interest In complicated evasion or avoidance procedures.

M Armstrong & H Weeds, ‘Public Service Broadcasting in the digital world’ in J von Hagen & P 
Seabright (eds) The Economic Regulation of Broadcasting Markets (Cambridge: CUP, 2007) 106. 

J von Hagen & P Seabright, ‘Introduction’ in von Hagen & Seabright (n 15) 6.
Grant & Wood (n 9) 334-5.
J Goldsmith and T Wu, Who Controls The Internet? Illusions of a Borderless World (New York: 

OUP, 2006).
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3.2 Code

26

At this point, having crossed from media to Internet with such ease, we can return 

to Lessig. His first book Code And Other Laws Of Cyberspace (and the updated 

Code version 2.0) is an extremely influential text within cyberlaw and has had a 

major impact. Written originally for reasons including the refutation of the idea that 

the Internet was and never would be regulable, and criticisms of the idea of 

Internet law as a topic for teaching and research, Lessig argues that (computer) 

code can be understood as a source of regulation -  and that it can be modified or 

designed in a way that can enable or hinder regulation.

Lessig’s discussion of the ‘four modalities of regulation’ (law, norms, market and 

architecture) is an explanation of how regulation takes place explicitly and implicitly 

through a variety of methods.^® For much of this particular book, the focus is on the 

role of architecture, or computer ‘code’, and how it interacts with legal ‘codes’.

(The popular summary of this is that ‘code is law’ or ‘architecture is politics’, 

although neither phrase was coined by Lessig). We can add, though, that there are 

remarkable parallels between the approach of Innis to the medium of 

communications in a historical context (which we set out in the final section of this 

chapter) and Lessig’s approach to the role of network design, software ‘choices’ 

and other matters in a legal environment. While Lessig is careful to root his 

analysis in the context of previous technology/law relationships (citing for example 

the Post Of f ice ) , t he  idea of ‘code is law’ is often considered (by others) as 

something that is Internet-specific. Nothing could be further from the truth. Indeed,

Lessig (n 8) ch 7.
Lessig (n 8) 37.
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Lessig’s discussion of regulation is strengthened by a reading of Innis’s earlier 

writings on communications, and therefore we assume here that a consideration of 

code is part of a broader interest in technology. Lessig’s work is not explicitly 

grounded in media theory, but indeed in legal theories of regulation. Similarly, 

scholars of the communications media may discuss the power or influence of a 

given medium, though not necessarily at the level of legal control. There is much 

to be said for relating Lessig’s research to a medium- or technology-sensitive 

approach.

Lessig takes the idea of a thing (he uses a dot) and explains the forces that control 

it -  law, norms, markets and architecture. The example can be applied to a variety 

of ‘things’; his example is smoking, where for example, smoking behaviour can be 

changed through smoking bans (law), changes in the chemical makeup of 

cigarettes (architecture), tax (market) and social disapproval ( n o r m s ) . I n  the 

case of the regulation of online behaviour, ‘architecture’ is the element that is 

connected to the phrase that ‘code is law’ -  or more precisely, that code is control. 

Lessig also discuses how ‘commerce’ uses code for control, and can restrict 

freedoms in a way that we traditionally understand a government does, clearly 

falling into the tradition of analysing social control through the use of technology 

(which is not the same as passively accepting the ‘power’ of technology). Further 

development of Lessig’s argument is found in that of Murray and Scott, who 

suggest that his approach, characterised as it is by its foundations in a law-and- 

economics tradition, needs further development in order to capture the internal

Ibid 122-3.
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diversity within the categories as well as the ‘hybrid’ links between them.^^ 

Subsequently, Murray alone applies actor-network theory and other approaches tc 

Lessig’s modalities, a riposte to Lessig’s ‘pathetic dot’.̂  ̂ Not only does this body 

of work provide an appropriate background for our discussions of private 

regulation and censorship (and user reactions), but it is also a necessary feature t( 

understanding the domain name system and why the work of ICANN (studied by 

both Lessig and by Murray and Scott) is given such consideration in this thesis, as 

explained below and then implemented in chapter 11.

3.3 Power, the State, and the media environment

Boyd-Barrett’s discussion of ‘media imperialism’ is also influential within the 

discipline of media studies (and has crossed over into media regulation through 

provisions related to media pluralism) -  but may be less enthusiastically received 

by the more optimistic proponents of cyberlaw. As the overwhelming majority of 

information and media on the Internet emerges from a context that does not have 

the elaborate structures of traditional media (through which most provisions on 

pluralism are implemented), it could be assumed that this approach has no value. 

We will see later, though, that warnings on ‘new monopolies’ are somewhat 

verified by the various practices of intermediaries and hosts in new media, and so 

it is suggested that while the remedies relevant in past decades may be 

inappropriate, the fundamental premise underlying media imperialism discourse

A Murray & C Scott, ‘Controlling the new media; hybrid responses to new forms of power’ (2002) 
65 MLR 491.

A Murray, ‘Symbiotic regulation’ (2008) 26 John Marshall J of Computer and Inf L 207.
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and even Boyd-Barrett’s initial and relatively narrow definition should remain on 

the table.

This definition:

the process whereby the ownership, structure, distribution, or content of the 
media in any country are singly or together subject to substantial external 
pressures from the media interests of any other country or countries, 
without proportionate reciprocation of influence by the country so affected

is quite nation-specific, but can also be read in a more general way, which would

be consistent with Boyd-Barrett’s later work.^'^ Indeed, given the persistence of

possible chokepoints of control on the Internet (and elsewhere in electronic

media), it is necessary to do so. Lessig, in particular, expresses the concern that

certain elements of corporate control -  particularly in relation to intellectual

property -  act as a ‘new’ or revived form of restriction, and we consider a range of

related issues in later chapters.

Internet media can be characterised by a certain degree of freedom and diversity, 

which could appear to make irrelevant the positive measures of past approaches 

to media regulation in some jurisdictions. However, the concerns raised during the 

debate regarding a New World Information and Communications Order (‘NWICO’) 

of the 1970s/1980s have persisted, updated and revitalised in the context of the 

Internet and have certainly influential in the contribution of civil society actors to 

the World Summit on the Information Society (WSIS), as considered below. In 

reference to something like media quotas, we can appreciate Grant and Wood’s 

response to the claim that broadcast regulation related to balanced-flow 

considerations violates Canadian and US constitutional provisions on speech,

See list at http://personal.bqsu.edu/~obovdb/index2.html



Chapter 2 30

which is that a certain measure of regulation is necessary to enhance expression 

and communication, as broadly understood;^® we return to this point in chapter 8.

It will become obvious in the course of this thesis that the position of the State is a 

curious one. Certainly, many aspects of State intervention are discussed 

throughout, including legislation, regulatory decisions, policy approaches and 

more. As noted in our discussion of the evolution of cyberlaw below, it is rare that 

the complete ‘independence’ of the Internet is given serious consideration any 

more, despite some interesting scholarship suggesting exactly that in the middle 

part of the 1990s. So the State has a role to play in relation to the regulation of 

Internet media, without a doubt. However, in order to understand that role in all its 

colours, there is a need to consider two other factors; the role of private parties 

(particularly in areas where there has been limited State intervention) and the 

question of self-regulation. These factors are examples of cyberlaw (and related 

legal issues) will interact with broader notions of information and power, but are of 

course not unique to this study.

To illustrate this problem, consider Google, one of the most familiar names in the 

present-day world and by now far more than ‘just’ a search engine. Google’s role 

is considered across a number of chapters of this thesis, including chapter 9’s 

analysis of common carriers and intermediary liability. Many who write about 

Google treat it as a powerful party. Examples include its engagement with 

Chinese policies on access to information (or the restriction of such access),^® and

Grant and Wood (n 9) 216.
'Google censors itself for China’ BBC News (25 January 2006) 

http://news.bbc.co.Uk/1/hi/technoloqy/4645596.stm
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the need for attention to be paid to it under antitrust or competition law.^^ Indeed, 

Google’s collection of personal data coupled with the huge significance of inclusion 

in or exclusion from Google searches is a potent and perhaps frightening situation. 

However, it would not be appropriate to consider Google in the same way that one 

writes about a nation state or an entity like the European Union. Therefore, the 

approach taken here is to provide an assessment of the power of private bodies 

(particularly gatekeepers) and consider (a) how they interact with states and (b) 

how their power affects users. Although Feintuck and Varney warned in 2006 that 

it would be necessary ‘to regulate the new media just as much as the old, if the 

potential benefits are to be reaped and the blight of domination by commercial 

interests avoided’,̂ ® they do not consider Internet intermediaries in great detail, 

and one purpose of this thesis is to include them in such an analysis. As for self

regulation (by which we mean formal or semi-formal cooperation between more 

than one body) and co-regulation (cooperation between industry and the State), 

these are considered (despite what has been argued to be a lack of attention in 

earlier media law scholarship)^® as forms of regulation capable of inclusion under 

the heading of media law but also carrying with them certain consequences in 

terms of scope and governance. On the basis of freedom of expression concerns 

and other factors, media is particularly suitable or susceptible for ‘alternative 

regulatory instruments’̂ ® i.e. forms of regulation that are at least one step removed 

from political or partisan control. The UK has seen a number of examples in place

R Hof, ‘Is Google Too Powerful?’ Business Week (9 April 2007) 
http://www.businessweek.com/print/maqazine/content/07 15/b4029001 .htm 1.

Feintuck & Varney (n 1) 246.
Feintuck & Varney (n 1) 202-4.

^  E Lievens, ‘Harmful new media content: the latest regulatory trends’ (2006) 11 Communications 
Law 113, 115.
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over a long period, with there being a particular favouring of indirect forms of 

regulation in respect of new and emerging media.^^

In response to the idea that media regulation is no longer necessary (on the 

grounds that new technologies and unlimited spectrum allow for a total diversity of 

content offerings), it can be argued that regulation (expressed by whatever means) 

is not only desirable, but impossible to remove in its entirety. The absence of 

formal legislative provisions does not equate to no regulation, and the removal of 

legal intervention can simply mean the replacing of one form of regulation (such as 

a statute) by another (such as embedded technological choices), which is an 

underappreciated aspect of Lessig’s work that clearly causes him concern in later 

works. The idea of the gatekeeper is important here and influences our approach. 

Take for example the question of the promotion of certain products within a media 

environment or marketplace; what is sometimes termed ‘shelfspace’. Grant and 

Wood write at length about a particular example; that is, the problem of, where it is 

desirable to provide for a diversity of offerings on cultural or nationalist grounds, 

how this can be achieved in a multimedia environment. Indeed, there are many 

parallel trends in areas of ‘the media’ that give cause for concern. For example, 

the periodical industry in the UK is highly dependent on a small number of 

wholesalers and distributors,^^ and recent trends have shown further 

consolidation, with supermarket chain Tesco playing a major role as 

gatekeepers.®^ In a digital environment, even the trend in purchasing habits

Murray & Scott (n 22).
G Williams, ‘A Text For Our Time’ in Milton and the modern media: a defence of the free press 

(Accrington; B&D, 2005).
 ̂A Simms, Tescopoly (London: Constable, 2007)



Chapter 2 33

towards attention to what Chris Anderson calls the ‘long tail’̂ '*, where it is argued 

that consumer demand is moving towards a wide range of products with small 

sales figures rather than a limited range with high figures, can highlight the need 

for measures to make particular content available in a format and with the required 

funding or promotion that achieves the political aims of the State or responsible 

authority.

The economic and practical structure of the magazine distribution industry in the 

UK or the searching and indexing methods used by a Canadian video-on-demand 

service both have the ability to enable a monopoly on knowledge. New platforms 

for the communication and dissemination of information (let alone knowledge!) 

certainly challenge existing monopolies -  but similarly can form part of the 

formation of new monopolies. In order to understand this, consider Yochai 

Benkler’s discussion on the ‘institutional ecology of the digital environment’ in The 

Wealth of Networks, a n  example of legal scholarship that considers the 

contribution of regulation (or the lack thereof) to the media environment as a 

whole. However, a fundamental contention in this thesis, as reflected in its title, is 

that an approach based on the right to communicate, which brings together 

features discussed under the labels of toolkit, code and power, is useful for the 

purposes of studying, understanding and harnessing the benefits of the new 

media.

4 The Right To Communicate

^  C Anderson, The Long Tail (New York: Hyperion, 2006). 
Benkler (n 102).
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4.1 A false start: UNESCO and communication

34

It is therefore appropriate within this primarily theoretical chapter to give further 

consideration to the role of ‘freedom of communication’ or the ‘right to 

communicate’,̂ ® commencing with the setting in which these ideas emerged. One 

of the clear advantages of Internet media is, of course, the fact that information 

circulates ‘freely’. However, is that enough? We begin by considering 

developments at the intergovernmental organisation UNESCO before turning to 

the more precise discussion of the right to communicate in the next section, and 

discussing its modern application and discussion in the sections that follow, 

concluding with an assessment of the distance between the right to communicate 

and the ‘free speech’ approach found in the US Constitution.

UNESCO has, through its consideration of a New World Information and 

Communications Order (NWICO), seen considerable comment on rights to 

communicate and the elaboration of the importance of a free and faa/ancedflow of 

information. Between 1965 and 1978, UNESCO moved away from an initial 

concern with more technical (though undoubtedly important) agreements^^ towards 

an overtly political interpretation of international communications. The culmination 

was the 1978 ‘Mass Media Declaration’, the result of years of negotiation, which 

set out a range of principles for the ‘contribution’ of the mass media to international

See generally D Fisher & LS Harms, The right to communicate : a new human right (Dublin; 
Boole, 1982); C Hamelink, The Politics of World Communication: a human rights perspective 
(London; Sage, 1994); A McKenna, T h e  concept of participation in the Information Society; a 
realisable human right, a possible legal claim, or mere empty rhetoric?’ (PhD thesis, Kent Law 
School, University of Kent, 2005).

S Dutt, The politicization of the United Nations specialized agencies: a case study of UNESCO  
(Lewiston, NY: Mellon, 1995) 197.
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peace.^® Then, with the spark of the idea attributed to Tunisian delegate Mustapha 

Masmoudi (who chaired the information council of the Non-Aligned Movement, a 

key driver of new approaches to dominance in culture and information^^ even 

when subject to early criticism from the USSR),"^” the concept of a new world 

information and communication order (frequently abbreviated as NWICO) took 

hold, raising North-South concerns in particular.

The discussion of NWICO"^  ̂ reached its height with the publication of the report of 

‘Many Voices, One World’, the final report of the UNESCO International 

Commission for the Study of Communication Problems, also known as the 

MacBride Commission after its chair, Sean MacBride.'*^ The Commission was 

made up of a series of communication experts from around the world, and was 

expected to make a contribution to a debate in UNESCO on the global regulation 

and promotion of communications, a debate which had already become quite 

divided by the time the Commission was established. We are most interested here 

in the sections of this wide-ranging report that dealt with the regulation of the 

media and the relationship between law, technology and society in a global 

context. The Commission recommended measures including the reform of trade 

law, the development of cultural policies by nation states, and a range of measures 

that would assist developing nations in getting their ‘voice’ across to a global 

audience. It took a holistic approach to the role of the State in media, looking both

P Hanjal, Guide to UNESCO (London: Oceana, 1983) 243-5.
H Schiller, ‘Is there a United States information policy?’ in W Preston, E Herman & H Schiller, 

Hope and folly: the US and UNESCO, 1945-1985 (Minneapolis: University of Minnesota Press, 
1989)295-6.

S Singh, The rise and fall o f UNESCO {Ahmedabad: Allied, 1988) 75.
See generally S Raube-Wilson, The new world information & communications order and 

international human rights law’ (1986) 9 Boston Coll Int’l & Comparative L Rev 130.
Many Voices, One World (London: Kogan/UNESCO, 1980).
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at national measures and international cooperation, at a time when international 

law was at a relatively weak point and international trade law far from the force it ij 

today. It is suggested that workable proposals for a less market-driven approach t( 

projects such as telecommunications liberalisation are included in the report, with 

an attempt to focus these efforts on the creation of public spaces over markets 

rather than furthering State control over individual liberties."^^

The report, though, was the subject of much criticism, particularly from some 

Western states who argued that it was a blueprint for censorship and State control. 

It is considered to have played a role in the decision of the US and UK to withdraw 

from UNESCO, although there were of course other factors too and the UK’s 

withdrawal was the subject of internal division.'*'^ As for the report itself, despite 

the perception that it was hostile to journalists, organisations of unions of 

journalists (both the influential International Federation of Journalists and the 

‘Soviet’ International Organisation of Journalists) had a more subtle approach than 

that and did, for example, attempt to organise joint discussions of MacBride, but 

experienced hostility from the organisations of editors and owners (International 

Press Institute, Federation of International Editors of Journals).'*^ These 

organisations and others led the World Press Freedom Committee,'*® particularly 

critical of NWICO in the ‘Declaration of Talloires’'̂ .̂ Herman argues, though, that 

at the crucial conference where this declaration was agreed, few journalists were

R Mansell & K Nordenstreng, ‘Great media and communication debates: W SIS and the 
MacBride report’ (2007) 3(4) Info Tech & Int’l Development 15, 18.

Dutt (n 37) 245-7.
C Hamelink, T h e  Global Governance of Mass Media Content’ in W  Drake & E Wilson (eds), 

Governing Global Electronic Networks (Cambridge, MA: MIT Press, 2008) 284.
N Morris & S Waisbord, Media and globalization: why the state matters (Lanham, MD; Rowman 

& Littlefield, 2001) 158-9.
http://www.wpfc.ora/DeclarationofTalloires.html
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present and NWICO supporters were not permitted to speak."^® Indeed, the US 

response was surely influenced by the vigorous campaigning of the Heritage 

Foundation and other right-wing organisations, not all specifically concerned with 

UNESCO but with the role of the United Notions more generally, including the 

development of treaties regarding outer space/® Although the US and UK have 

now rejoined UNESCO (with the role of the US regarding cultural diversity being 

discussed below), it was undoubtedly a significant setback for the organisation.

4.2 Proposing the right to communicate

Although the two concepts are not equal, the other theme that emerged from and 

alongside UNESCO’s work and the MacBride report was the articulation of the 

‘right to communicate’. Like the whole NWICO project, it was the subject of what 

Hamelink called ‘fruitless debates’ between its advocates and detractors, and 

never quite established its own identity in scholarly approaches to international 

law, let alone in the active agendas of nation states. Fisher, a key figure in the 

development of the right, suggests that it was a victim of the ideological struggles 

that dominated UNESCO at the time.^° Those who supported it see the right to 

communicate as more comprehensive than existing rights and freedoms, such as 

freedom of the press. It is suggested that it is more accommodating of the claims 

of groups and nations than existing, distributed provisions of international law on

E Herman, ‘US mass media coverage of the US withdrawal from UNESCO ’ in Preston et al (n 
39) 278-9.

R Coate, Unilateralism, Ideology & US Foreign Policy (Boulder, CO: Rienner, 1988) 125-131; J 
Behrstock, The Eighth Case: troubled times at the United Nations (Lanham, IVID: University Press, 
1987): ‘Introduction’ in Preston et al (n 39).
“  W  Birdsall, W  Mclver & M Rasmussen, Translating a right to communicate into policy’ (2003) 
http://vww.riqhttocommunicate.ora/viewReference.atm?id=26
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communication.^^ To some extent, it resembles the relationship between 

‘negative’ and ‘positive’ media regulation considered above, with freedom of 

expression affecting consideration of the former in most cases and a rights ‘gap’ 

with respect to the latter. The first advocate of the right was Jean d’Arcy, a UN 

official, who in a paper provoked by the then-controversial issue of direct 

broadcasting by satellite (which we mention in our discussion of UNESCO’s role in 

treaties, below), suggested that it was time to reconsider the treatment of 

information in the Universal Declaration of Human Rights, to bring together and 

extend disparate provisions in the context of global communications.^^

Until his death in 1983, d’Arcy continued his development of this theory in a 

number of fora, suggesting in his introduction to a 1982 collection of papers that 

the right was by now a matter of some agreement. This proved not to be the case, 

though; the pace of development slowed, and its visibility diminished somewhat in 

subsequent years. However, we see that the MacBride report relied on right to 

communicate concepts, with encouraging statements on the role of the right in the 

international communications order included in its text. Although much of the early 

report is (valuably) descriptive, we can identify a key passage at the centre of part 

3 (problems and issues), where, after setting out the concerns of flows and 

dominance, the report present a theory of the democratisation of communication, 

before continuing to discuss specific issues relating to presentation of the world 

and the role of public opinion. The right to communicate is the dominant legal- 

philosophical concept in this section on democratisation. The right to communicate

Editors’ note in Fisher & Harms (n 36).
“  See also H Anawalt, The  right to communicate’ (1983) 13 Denver J Int’l L & Policy 219, 222-3

Many Voices One World (n 42) 171-4.
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is associated with dialogue over monologue, and it is suggested that it can 

contribute to breaking the deadlock of ‘free flow’ discussions, through how it adds 

to existing rights rather than replace them. This ‘change of outlook’ would involve 

resources and access, but they would not be an end in themselves, instead 

contributing to the building of genuine non-hlerarchical democratic dialogue. The 

report reproduces comments of d’Arcy that set out the historical evolution of rights 

and media technologies, arguing that with new opportunities to communicate come 

new challenges to communication rights, which should be seen as opportunities to 

give further recognition to the rights of man.^"^

An earlier illustration of its use is in the discussions surrounding the 1971 ‘Instant 

World’ report prepared for the Canadian government by a committee including 

Pierre Juneau (of the CRTC) and Allan Gotlieb (then a high-ranking civil servant at 

the Department of Communications). The report suggested that assembly and free 

speech were an inadequate setting for the ‘impending age of total 

communications’, adding that the development of communication systems would 

be governed by political decisions, which could be designed so as to protect and 

promote a right to communicate.^® Elsewhere in the report, it is argued that 

freedom of knowledge and of speech are part of the privileges of a democratic 

society, with the right to communicated being referred to as an objective for a 

democratic society and an international communications en v iron m en t.Ins ta n t 

World is also important to our present study as it is an early example of a report 

dealing with both broadcasting and computers under a non-market umbrella.

Ibid note 3 to p 173, reproducing document #36 prepared for the Commission.
Instant World: a report on telecommunciations in Canada (Ottawa: Information Canada, 1971) 

38-9.
Ibid 3.
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For present purposes, despite the lack of an adequate definition of the right to 

communicate, we can identify that its notable factors include an emphasis on 

participation, on multi-directional communication and on redressing imbalances or 

biases in media systems. We can also note the more prosaic task of joining 

issues such as freedom of information and the concept of cultural diversity to the 

conventional right of freedom expression. These two working definitions inform 

the analysis of this thesis, and are found to be present in Internet governance 

debates, as set out below.

4.3 Internet governance and the right to communicate

Although Pekka Tarjane, then-secretary general of the ITU did float the idea that 

the Universal Declaration on Human Rights should be amended to recognise a 

right to communicate in a 1992 address,^^ it was later in the decade, particularly in 

the context of the emerging mainstream Internet, that the right to communicate 

made its fully-fledged reappearance in global debate and academic literature. By 

the time of the production of this thesis, there had been a resurgence in references 

to a distinctive right to communicate under international law, and the concept is 

also developed in the light of the experiences of the reaction to NWICO and 

MacBride, as well as the challenges and opportunities that relate to emerging 

technologies. There remains some opposition to the use of communication-based

Hamelink (2008) (n 45) 297, citing Telecommunications; a bridge to tlie 21 century' (1992)
15(4) Transnational Data & Comms Report 42, also reproduced at 
littp://www.itu.int/itudoc/osa/ptspeech/chron/1992/its ww2.doc
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ideas in these debates, not least from organisations like the World Press Freedom 

Committee (WPFC), who we will recall from its role in NWICO, and are now 

criticised for expressing a pro-business approach under the umbrella of the 

opposition to the right to communicate as an infringement of journalistic freedom.^® 

It remains controversial, with those supporting free trade, particularly from the 

economic right, said to see it as a ‘reincarnation of NWICO’, in that it appears to 

support government regulation of commercial markets for cultural or political 

reasons.^® However, it has also drawn the familiar NWICO criticism of possible 

interference with the rights of the journalist, which remains a source of anxiety. 

Nonetheless, it is also argued that the power of the doctrine comes not just from 

the formulation of rights, but the democratic ideology and ideals that underpin it.®° 

Scholar-advocates such as Daya Kishan Thussu offer a modern update,®^ again 

rooted in a right of communication and have certainly influenced the contribution of 

civil society actors to the World Summit on the Information Society (WSIS).®^ 

Mclver et al have argued that it is both possible and appropriate to apply the 

essential elements of the debate in the 1970s and 1980s on the right to 

communicate to new media and the Internet, arguing in particular that the 

problems diagnosed in the MacBride report have not been swept away by new 

technology, with there continuing to be imbalances and a need for careful 

regulation that protects against corporate and/or Western domination.®^

W Mclver, W Birdsail & M Rasmussen, The Internet and the right to communicate’ (2003) 8(12) 
First Monday, http://www.firstmondav.org/issues/issue8 12/mciver/

Hackett & Carroll (n 111)81.
B Cammaerts & N Carpentier (eds), Reclaiming the Media: Communication Rights and 

Democratic Media Roles xv.
D Thussu, ‘Introduction’ in Electronic Empires : global media and local resistance (NY: Hampton 

Press, 1998).
M Mueller, B Kuerbis & C Page, ‘Democratizing Global Communication? Global Civil Society and 

the Campaign for Communication Rights in the Information Society’ (2007) 1 Int’l J of 
Communication 267.

Mclver et al (n 58).
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Furthermore, Birdsall (a co-author of Mclver’s essay) suggests that, in the context 

of ‘web 2 .0 ’, there is an opportunity to link the participative aspects of 

contemporary web culture to the more general arguments about media democracy 

and the construction of transformative social movements.

Civil society organizations, albeit primarily those from the global North, played an 

important role in articulating a ‘distinct normative vision about the role of 

communication in society’ at the World Summit on the Information Society.®^ A 

particularly influential role has been played by the ‘Communication Rights in the 

Information Society’ (CRIS) group.®® The group put forward a challenge to the role 

of the nation state but also attempted to frame a rights-based argument. It was a 

somewhat unexpected opportunity for older discussions on information flows to be 

presented, though the summit itself was dominated by discussions of domain 

name management (ICANN etc) and very general, non-specific considerations on 

ICT for development and the digital divide. Both of these points are important to 

the communication rights agenda (particularly the latter), but were presented from 

different starting points; a desire for national control regarding the former and a 

putative North-South dialogue on the latter. Hurley’s self-professed ‘rallying cry’ set 

out the range of issues that W SIS and other fora were set to discuss, arguing that 

these disparate developments could be brought together in a World Commission 

on the Information Society, which would be charged with recommending norms

^  W  Birdsall, ‘W eb 2.0 as a social movem ent’ (2007) 4(2) W ebology  
http://\Aww.weboloqv.ir/2007/v4n2/a40.html 

P Chakravartty, ‘Governance without politics: civil society, development and the postcolonial 
state’ (2007) 1 Int’l J of Com m s 297, 299-301.

Ibid 301-2; see also Cam m aerts & Carpentier (n 60) xv.
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and institutions with human rights as a starting point.®^ The use of the right and 

the building of support for it at these important international fora can serve as a 

template for further developments.

Communication rights have also been argued to have the characteristics of ‘third 

generation’ human rights®® (where first generation are civil and political right and 

second generation are social and economic rights). This emerging area of human 

rights law is an exciting one, and one that has seen both academic and legislative 

interest, with for example the European Union’s charter of fundamental rights 

attempting to go beyond the hierarchy of the three generations and classify rights 

in a more thematic fashion. In addition, there is a useful parallel here with other 

rights considered to be in the third generation, such as environmental and heritage 

questions, in that they can be understood as demanding a supportive culture and 

structure for the achievement of quite lofty goals, rather than a defence against 

State oppression of the vulnerable or troublesome individuals.

4.5 Governments, stakeholders and ICANN

a) Policy authority for Internet-related public policy issues is the sovereign 
right of States. They have rights and responsibilities for international 
Internet-related public policy issues.
b) The private sector has had, and should continue to have, an important 
role in the Agenda for the Information Society development of the Internet, 
both in the technical and economic fields.

D Hurley, ‘Pole Star: Human Rights in the Information Society’ (September 2003) 
http://www.ichrdd.ca/enqlish/commdoc/publications/alobalization/wsis/PoleStar-Enq.htmi 

Cammaerts & Carpentier (n 60) xiv; D Hicks, The right to communicate: past mistakes and 
future possibilities’ (2007) 3(1) Dalhouise J of Inf & Management 
http://diim.manaqement.dal.ca/issues/issue3 1/hicks/index, htm
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c) Civil society has also played an important role on Internet matters, 
especially at community level, and should continue to play such a role.
d) Intergovernmental organizations have had, and should continue to have, 
a facilitating role in the coordination of Internet-related public policy issues.
e) International organizations have also had, and should continue to have, 
an important role in the development of Internet-related technical standards 
and relevant policies.

One important outcome from the two World Summits was this attempt to explain

the roles of the various parties in Internet governance, including in the final

declarations of both Summits in Geneva and Tunis. This inclusive description

(which was accompanied by a statement regarding the importance of academic

and technical communities within these five headings) was the result of complex

negotiations, becoming an important part of the declarations as a whole, and is

relied on in this thesis as a justification for the inclusion of a range of forms of

control and regulation alongside Government actions. However, it must not be

given too much deference, as its inclusivity avoids making difficult decisions

regarding how the parties concerned relate to each other. Its concept of the

private sector also differs in many regards from the actions of private parties

discussed in later parts of this thesis.

The clearest piece of evidence regarding formal international or intergovernmental 

cooperation in the area of new media law so far is that of the Internet Corporation 

for Assigned Names and Numbers, ICANN. ICANN’s role and status has been at 

the forefront of the agenda of the World Summit on the Information Society and is 

a regular subject of cyberlaw scholarship. By considering one aspect of ICANN’s 

work here, its relevance to media law will be demonstrated, even though its origins 

are different to most of the other bodies considered in this thesis. This analysis 

will test the evolving mechanisms for participation and lobbying that ICANN
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utilises, but also its connection with a broader international debate on expression 

and censorship. ICANN’s mission is primarily a technical one, but it has been 

argued - and it is accepted here - that its actions have some consequences for the 

developing international law of the Internet. Furthermore, ICANN’s unusual legal 

status and development of new forms of governance means that it deserves 

particular attention, even if the aspects discussed here are not necessarily a fair 

reflection of ICANN’s primary concerns and workload.

4.5 The First Amendment, the right to communicate and the Internet

Some US scholars, particularly Barron, have also argued in favour of ‘access to 

the press’ as an aspect of speech rights®® and a ‘collectivist approach’ to the First 

Amendment,^® and the Supreme Court has at times issued bold statements in 

favour of a diversity of information sources, in particular in the 1945 Associated 

Press case, noting that ‘the widest possible dissemination of information from 

diverse and antagonistic sources is essential to the welfare of the public’.̂  ̂ Others 

have criticised the mainstream judicial approaches to speech as being too focused 

on the power of government and not sensitive to the links between the purpose of 

constitutional protection and present-day threats from private bodies.^^ In their 

work on online free expression, Tambini et al have emphasised the difference

J Barron, ‘Access to the press: a new First Amendment right’ (1967) 80 Harv L Rev 1641; J 
Barron, ‘An emerging First Amendment right of access to the media’ (1969) 37 George Washington 
L Rev 487.

P Napoli & S Sybblis, ‘Access to audiences as a First Amendment right: its relevance and 
implications for electronic media policy’ (2007) 12 Virginia J of L & Tech 1 [28-31],

Associated Press v US (1945) 326 US 1, 20. See further M Cooper, ‘Reclaiming the First 
Amendment’ in R McChesney, R Newman, B Scott (eds). The Future o f Media (New York: Seven 
Stories, 2005).

Sunstein (n 3) especially ch 4. Subsequent arguments by the same scholar in relation to the 
Internet are explored at a later stage in this thesis.
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between approaches to freedom of expression based on negative rights and 

positive rights and how this influences the discussion of law and the Internet/^  

Again, this recalls our discussion of the values of media law above, and the 

consideration of freedom of communication does, it is suggested, fall into the latter 

category. If the controversy over the supposed use of free-communication 

arguments by repressive regimes can be transcended, this can certainly assist in 

adding an international legal perspective to the ongoing consideration of the First 

Amendment and ‘access to audiences’, which has even been applied in the 

context of ISPs and search engines/*^ Stein, for example, distinguishes between 

‘speaking opportunities’ and ‘speech rights’, arguing that the Internet is well served 

for the former but not so obviously for the latter/^

The US has a special status in the history of Internet free expression, as the 

location of the first ‘Internet’ systems. Its government played the role of 

funder/patron for much of the early network, and maintains ultimate authority over 

the domain name system through its control of the root server files. However, 

Internet media regulation, particularly in the light of interventions such as the World 

Summits, goes beyond the context of the First Amendment. The different 

treatment of freedom of expression across a range of jurisdictions, cultures and 

legal traditions is rightly a subject of both popular and academic attention. 

Combined with the design features of the network and the political understanding

D Tambini, D Leonardi & C Marsden (eds), Codifying Cyberspace : communications self
regulation in the age of Internet convergence (London; Routledge, 2007) 285-6; see also H 
Thorgeirsdottir, 'Self-censorship among journalists: a (moral) wrong or a violation of ECHR law?’ 
^2004) 4 European Human Rights L Rev 383, 397.

J Chandler, ‘A right to reach an audience : an approach to intermediary bias on the Internet’ 
(2007) 35 Hofstra L Rev 1095, 1117-8.
® L Stein, Speech Rights in America: The First Amendment, democracy, and the media (Chicago: 

University of Chicago Press, 2006) 83.
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of the ‘free flow’ network, the history of US involvement shows how the First 

Amendment and the Internet are closely connected. While this has undoubtedly 

had positive consequences for the diversity of information and media on the 

Internet (and thus accessible to many individuals and audiences) and for the ability 

of the non-corporate, non-professional individual to participate in the production of 

content, it is by no means preordained or predictable that all concepts of First 

Amendment legal principles should be directly transposed to Internet regulation, 

particular in the international legal order. Therefore, an internationally-derived 

alternative would be of particular assistance, especially if could draw in concepts 

of the protection of culture and the promotion of non-commercial expression.

5 Harold Innis

5.1 Harold Innis and the Toronto School

The communications studies approach identified with a number of Canadian 

scholars is a particularly useful one. Here, we will consider the work of Harold Innis 

(and a range of others who have picked up on his themes) and in particular how 

the idea of addressing ‘monopolies of knowledge’ (a term coined by Innis) can 

contribute to theory and research in cyberlaw, illustrating the questions we have 

considered in earlier chapters. Innis (1894-1952) is known both for his writings on 

economics (including his expression of the ‘staples theory’ in relation to Canadian 

economic development)^® and, for our purposes, for the later period of his career, 

where he turned his attention to studying the history of communications. In his

Including A History of the Canadian Pacific Railway (1923), The Fur Trade in Canada (1930) and 
The Cod Fisheries: The History of an International Economy (1940) -  analysing the role of various 
staple commodities in the economic and regional development of Canada. See further P Heyer, 
Harold Innis (Lanham, MD: Rowman and Littlefield, 2003).
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books (collections of essays and speeches, essentially) and other writings, he set 

out a partial vision for how communications and media should be researched and 

written about.

In The Bias of Communication/^ Empire and Communications^^ and Changing 

Concepts of Time^ ,̂ Innis explored notions of time and space in communications, 

and more particularly reviewed the changes in methods of communication 

throughout (primarily Western) history. He argues that certain types of technology 

or communication systems show a bias or inclination towards control over time 

(such as the procedures, traditions and practices of the medieval Catholic Church), 

while other technologies (predominantly modern ones) favour control over space 

(such as daily newspapers of wide circulation). From this position, Innis conducted 

further explorations into the success and failure of civilizations, and expressed 

concern at the role of ‘monopolies of knowledge’ and of the commodification of 

culture and news. We focus on the latter elements of Innis’s work, while 

recognising that this merely scrapes the surface of a wide-ranging body of work.

These writings are important, though, not only for what they deal with, but also in 

the approach that is taken to the question of media and communications and how 

communication studies relates to social, economic and historical studies. As is 

now widely understood, the assumption of much early work in communication

H innis, The Bias of Communication (Toronto: University of Toronto Press, 1951) [‘Bias’]. 
Citations are to the 1991 University of Toronto Press edition.

H Innis, Empire and Communications (Oxford; Clarendon, 1950) [‘Empire’]. Citations are to the 
1971 University of Toronto Press edition.

H Innis, Changing Concepts o f Time (Toronto: University of Toronto Press, 1952) [‘CCOT’], 
Citations are to the 2004 Rowman and Littlefield edition.
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studies assumed a linear, ‘transmission’ model that was based on the 

communication of messages from sender to receiver. Innis (and others) challenge 

this assumption and provoke a widening of the debate, looking at the implications 

of technological change and the relationship between media and society.®® This is 

a broad approach that was very much a marginal one in the 1950s, outside the 

mainstream of American research that focused on the ‘effects’ of media in a 

behavioural rather than a social or economic sense. Innis has been cited as an 

authority or inspiration by a number of major figures in North American social 

science, including Canadians Marshall McLuhan (sometimes grouped with Innis 

and others as forming a ‘Toronto School of Communication®^) and Ronald Deibert 

(current director of the Citizen Lab at the Munk Centre for International Studies and 

founder of the OpenNet Initiative, a project on Internet censorship/filtering), and 

Americans James Carey and Joshua Meyrowltz. Meyrowitz, in particular, relies 

upon Innis in his development of a ‘medium theory’ approach to communications®^, 

while Deibert gives us the encapsulation that such research is based on the 

hypothesis that ‘the changing modes of communication have effects on the 

trajectory of social evolution and the values and beliefs of society’.®®

5.2 The monopoly of knowledge

®° R Babe, Canadian Communication Thought: ten foundational writers (Toronto: University of 
Toronto Press, 2000) 51; D Czitrom, Media and the American Mind: from Morse to McLuhan 
(Chapel Hill, NC: University of North Carolina Press, 1982) 147.

D de Kerckhove, ‘McLuhan and the "Toronto School of Communication’” (1989) 14(4) Canadian 
Journal of Communications 76. See further the proceedings of a recent conference, published in R 
Watson & M Blondheim (eds). The Toronto School o f Communiation Theory: interpretations, 
extensions, applications (Jerusalem: Hebrew University Press, 2007).

Meyrowitz (n 118) 15.
R Deibert, Parchment, Printing, and Hypermedia (New York; Columbia University Press, 1997)

xi.
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Innis’s exploration of the idea of a ‘monopoly of knowledge’ is a neglected and 

important one for the student or regulator. His focus is on the historical evidence 

for this phenomenon, and he discusses the way in which successive elites have 

controlled the dissemination and construction of knowledge through controlling, 

regulating or restricting access to a medium of communication. A representative 

and intriguing example is that of the 14*'^-century statute of the University of Paris 

that restricted dictation, thus shoring up the control of bookselling and publishing.®' 

But the concept is not merely of historical value. As argued in this thesis, the ‘right 

to communicate’ can be expressed as an alternative to or development of the 

‘tradition’ of the First Amendment and its concepts of free speech and freedom of 

the press. This underlines the potential of Innis’s approach and its importance to 

legal debate over various media of communications. As an early sceptic of the role 

of the commercial media in supporting freedom of communication (at the time of 

the popularisation of radio and the first signs of television),®® Innis’s work provides 

a relevant framework for future study.

The challenge is ably taken up by Herman and Chomsky in their ‘propaganda 

model’,®® an example of the power-based analysis of media, although in this case 

the focus is squarely on the social structures of broadcasters and newsmakers, 

without huge attention being paid to technology and the opportunities or threats 

presented by different media.®^ James Carey, promoter of the ‘ritual’ rather than

Empire (n 78) 138.
CCOr(n 79)78.
E Herman and N Chomsky, Manufacturing Consent: The Political Economy of the Mass Media 

(New York: Pantheon, 1988).
 ̂Babe goes a little further and argues that Innis ‘arguably foreshadowed’ their propaganda model. 

R Babe, ‘Innis and the news’ (2006) 13(3) Javnost -  The Public 43, 48.



Chapter 2 51

‘transmission’ model of media studies,®® lias added a number of useful comments. 

In his first published article on Innis in 1967 (written early in his career),®^ Carey 

argued that Innis (a ‘soft determinist’) has an insight into the relationship between 

media and social organisation and institutional and cultural development. In his 

last discussion of Innis, an introduction to a republication of Innis’s Changing 

Concepts of Time (written shortly before his (Carey’s) own death)®°, he explores 

the links between Innis’s approach to communications and the concern through 

the 1990s with globalisation and anti-globalisation movements.®^ Carey essentially 

argues that if lawmakers refuse to look beyond ‘freedom of the press’ as a mantra, 

they overlook the importance of communications and the way in which such 

freedom can be manipulated to in fact restrict access to media and to information 

through the granting and defence of monopolies that are thus beyond regulation or 

control.

In a number of minor papers, Innis suggested that freedom of the press (in its 

American implementation) can ultimately provide ‘bulwarks for monopolies’. The 

term is used in a paper, ’The Concept of Monopoly and Civilization’ delivered in 

Paris in 1951. This paper is a succinct summary of Innis’s views on the press in 

particular, was published in the Explorations journal edited by Carpenter and 

McLuhan early in their careers, and has recently been republished®^ and further 

analysed as a significant moment in the development of Innis’s views on

J Carey, Communication /As Culture: essays on media and society (Boston: Unwin Hyman, 1989) 
15-8.

J Carey, 'Harold Adams Innis and Marshall McLuhan’ (1967) 27 Antioch Review 5, reprinted in G 
Genosko (ed), Marshall McLuhan (London; Routledge, 2005) (vol. 2) 193.

Introduction, CCOT (n 79).
Ibid. See especially at xi; ‘Innis is among the earliest and most trenchant theorists of 

globalization in both its economic and communications dimensions’.
In D Drache, Staples, Markets and Cultural Change (Montreal; McGill-Queen's University Press, 

1995).
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monopolies.®^ He also suggested that the famed description by Justice Holmes o 

the best test of truth being ‘the power of thought to get itself accepted in the 

competition of the market’ was flawed in that Holmes did not appreciate that 

‘monopoly and oligopoly appear in this as in other markets.

These critiques of the First Amendment (and in particular its Free Press clause) 

are not expressions of hostility to general principles of freedom of expression. 

Rather, Innis’s view is that depending on legal protections of press freedom alone 

will not sufficiently protect societies against the redevelopment of monopolies of 

knowledge. For example, at one time the development of print and print culture 

acted in opposition to the control of knowledge and information by religious orders 

where parchment alone was used for the dissemination of information.®^ In turn, 

though, the legal support for printing through the (US) First Amendment and 

associated regulations (Innis cites postal regulations as an example)®® has 

contributed to print technology’s move from being an alternative or a technology of 

opposition to forming a part of the ‘mainstream media’ and a potential technology 

of control. Along with Innis’s substantive point, the reference to seemingly 

mundane regulatory intervention (as a development of the high-level regulation by 

way of rights) is a very interesting one in the context of modern media law. In a 

world where the detail of sub-statutory sources and agency decisions is often 

crucial in shaping the behaviour of regulated broadcasters, yet not necessarily 

considered or discussed in the public sphere in the same way that a landmark

93 William Buxton; ‘Harold Innis’ “French Inflection”: origins, themes, and implications of his 1951 
address at le College de France’ (2004) 29 Canadian J of Comms 171.

Bias (n 77) 32.
Empire (n 78) 138, 150, 155.
C C O r(n  79) 11.
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Statute purporting to regulate the media is, the interdisciplinary and sometimes 

unconventional approach taken in this thesis is consistent with Innis’s study of the 

history of communications.

6 The Evolution of Cyberlaw

Marshall McLuhan was fond of talking about how we do not know who discovered 

water, but that we are sure that it was not a fish; alternatively, he adds that a fish 

does not know water until it discovers air. Such is a particular dilemma that affects 

the researcher in cyberlaw. Typically many of the best sources are found on the 

Web, and the writer will spend a substantial portion of each day ‘in cyberspace’. 

Many of those who teach courses related to Internet law are bloggers; some law 

schools have experimented with the delivery of courses in Second Life. Inevitably, 

the content of such teaching is linked to law and the media: it is striking that the 

description of a virtual-world course at Harvard Law School includes ‘studying 

many different media technologies to understand how their inherent characteristics 

and modes of distribution affect the arguments that are made using them’®̂ 

Researchers exchange ideas through instant messenger, email and blog 

comments (not to mention virtual worlds) A range of online journals have 

appeared, and the ‘cyberlaw’ section of repositories like SSRN can be observed to 

be extremely busy.®®

‘Welcome to Law in the Court of Public Opinion!’ (21 July 2006) 
http://bloas.law.harvard.edu/cvberone/2006/07/21/hello-world/

'Cyberspace Law’
http.V/papers.ssrn.com/sol3/JELJOUR Results.cfm?form name=iournalBrowse&iournal id=225
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To this, we can add the comments of Sandra Braman, that as the economics of 

information brings together ‘diverse strands of economic thought dealing with 

information, communications and culture’, information policy can be defined as th( 

various types of law and regulation dealing with information.^® Cyberiaw is about 

‘information’ but it is also being formed and discussed in a particular media and 

communications context. Those who write about it are absorbed in an information- 

rich communications system and therefore are tasked with making sense of a wid( 

range of technologies and services. Information policy, then, can encompass a 

major part of a scholar’s personal interaction with the legal system, particularly in 

the individual’s media and entertainment preferences outside of the formal 

academic context. W e can also recall at this point, as discussed in chapter 1, that 

this type of academic work can use a wider range of source materials, particularly 

documents and audiovisual media published on the Internet.

Cyberlaw can be defined, too, through its relationship with technology. As Castells 

argues, criticising the divide between scholarship of technology and of content and 

pointing to interdisciplinary and interactive research as a response, it is impossible 

to write about any form of communications without a reference to technology. ‘The 

theme of the control of media conglomerates has its own specialist knowledge.

You cannot understand what is going on in today’s world of business convergence 

if you won’t understand the technology’.^°° Murray, who in 2006 published a 

detailed (and consciously international) theoretical analysis of Internet regulation, 

distinguishes between ‘computer law’ or ‘IT law’ and cyberlaw, but argues that

S Braman, T h e  processes of emergence’ in S Braman (ed), The Emergent Global Information \ 
Policy Regime (Basingstoke: Palgrave Macmillan, 2004)

Interview with Manuel Castells, (2005) 1 Global Media and Communication 135, 139.
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cyberlaw is close to ‘law and computer science’ in the same way that other areas 

of law (jurisprudence, law and economics) have been expressed and studied, 

concluding that cyberlaw is not ‘socio-legal’ but ‘socio-technical-legal’. Indeed, 

the greater interest of legal researchers in technology and technological principles 

(Benkler’s The Wealth of Networks is an excellent example)^°^ is in a true 

interdisciplinary spirit. Recently prominent voices, such as that of Zittrain, give 

further weight to the argument that the legal scholar with a technological 

background will occupy a central position both in academic discussions as well as 

in the wider political environment.

It is therefore both appropriate and encouraging to see that our theoretical 

framework of cyberlaw continues to be elaborated in what is argued here to be a 

mass age of such. We can adopt and adapt the three-generations framework from 

Berman’s typology in Law and Society Approaches to Cyberspace, although it 

is beyond our scope to subject Berman’s classification to full scrutiny, and Geist’s 

division (in 2003) of cyberlaw into 1.0 and 2.0 (the latter being the strong presence 

of government action) is also h e l p f u l . B e r m a n ’s typology, though, is a popular 

and resonant approach; for example, Zittrain, whose book The Future Of The 

Internet: And How To Stop It? was published towards the end of the period of this 

thesis, has called on scholars to move on from domain names and network 

neutrality and to engage in a debate about the future of the network and of 

regulation in g e n e r a l . T h i s ,  it is suggested, places Zittrain alongside others (in

A Murray, The Regulation of Cyberspace (Edinburgh: Edinburgh University Press, 2006)
Y Benkler, The Wealth of Networks (New Haven, CT: Yale University Press, 2006).

^°^Preface to P Berman, Law and Society Approaches to Cyberspace (Aldershot: Ashgate, 2007).
M Geist, ‘Cyberlaw 2.0’ (2003) 44 Boston Coil L Rev 323.
J Zittrain, The Generative Internet’ (2006) 119 Harvard Law Review 1997, 1978-9, 1996.
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particular, Goldsmith & Wu’s Who Controls The lnternet?^°^ which was published 

shortly after the research for this thesis was commenced, in a third generation of 

Internet law (with, as befits the speed at which the Internet has developed, has 

come about far quicker than a real third generation would have). Berman 

summarises third generation scholarship as noting the various differences of 

cyberspace while also being concerned about architecture (which is assumed to 

be threatened by control) and particularly in analysing how power is held and 

challenged. It is suggested, though, that the third generation can also be thought 

of as a response to the situation where Internet law, particularly forms of media 

regulation is an active part of the experience of users, both in terms of their 

viewing and downloading habits as well as their production, sharing and 

publication activities.

In particular, the older division between the ‘cyberanarchists’ or ‘cyberseparatists’ 

and the ‘cyberpaternalists’ (the leading voices of the first generation), is 

increasingly irrelevant. This is not to suggest that the work published during those 

debates is not of value -  it clearly is, and various authors that would have been at 

the forefront of those debates are considered in this thesis and by others 

publishing at the present time -  but there is less of a need than ever before to 

identify academic work with either approach. The primary legacy, it is suggested, 

is how both groups accepted the need to rely upon a diverse range of sources in 

any portrayal of law and the Internet. The second generation scholars continued 

this work, with Lessig’s modalities of regulation being of continuing importance as 

discussed above.

Goldsmith & Wu (n 18)
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The focus of cyberlaw inquiry, though, changes from ‘should the Internet be 

regulated?’ and ‘w/V/the Internet be regulated?’ (the early debates), through 

expanding the field of study and emphasising ‘architecture’: ‘how should Vr\e 

Internet be regulated?’ (with critiques of control playing an increasingly influential 

role) and ‘how willXhe Internet be regulated?’ (associated with Lessig in particular) 

to, as it is in the current era, ‘how is the Internet being regulated?’ We then apply 

this question to the sub-topic of Internet media, and consider issues such as the 

choices to include and exclude particular forms of media in the definitions used by 

broadcasting law, the impact of legal provisions not specifically or explicitly 

targeted at ‘the new media’, and the impact of different approaches to fundamental 

rights on the types of legal control that are in place. Following Petley’s critique of 

the Communications Act 2003 in the UK, decisions that are expressed by 

lawmakers as pertaining to ‘deregulation’ can also be recast as ‘re-regulation’, 

replacing one set of legal provisions (particularly those concerning non-market 

approaches to broadcasting) with a different set that gives a stronger position to 

media corporations.Contem porary cyberlaw scholarship is particularly 

interested in mapping these diverse areas of law (and not assuming that any area 

is truly ‘deregulated’), and as the distance between ‘media’ and ‘Internet’ 

legislative instruments and policy interventions is narrowed, it is useful to consider 

the different roles that each area plays. Here we are also aware of what Hedley 

(who agrees that the study of Internet law can illustrate broader legal themes) 

called the ‘paradox of nationalism’, being the requirement for certain measures of 

interdependence, contradicting traditional concepts of nationhood, in a situation

J Petley, The re-regulation of broadcasting, or the mill owners’ triumph’ (2003) 3 Journal of 
Media Practice 131, 140.
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where the enforcement of national law relies very strongly on similarities with otht 

laws.^°® The important thing is that, as Grant and Wood put it, ‘Chicken Little was 

wrong. The sky is not falling in on the nation state or on its capacity for effective 

policy’. I n s t e a d ,  cyberlaw demands a greater attention to objects of study that 

may not always have interested traditional lawyers, and a greater engagement 

with the literature on media and communications.

7 Reform

7.1 Media Policy

The discussion of media reform provides campaigners and researchers alike with 

an opportunity to evaluate the relationship between media and society and the 

appropriate legal measures that are necessary."® The approaches to advocating 

media reform have been classified into five headings; free press, media 

democracy, the right to communicate, the mental environment, and media 

justice.” ’ These ‘frames’ are important, as we can see how they may vary over 

time or between locations. The right to communicate, then, is especially useful 

within debate on international law (as it refers to and builds on a rich heritage of 

international agreements), and has become quite relevant as the information 

society is debated. We could add, though, that as the expression of the right to

S Hedley, ‘Nations, markets and other imaginary places; who makes the law in cyberspace?’ 
(2003) 12 information & Communications Technology L 215, 217-9.

Grant and Wood (n 9) 351.
110

J Curran, ‘Media reform: democratic choices’ in J Curran & J Seaton (eds), Power without 
responsibility: press, broadcasting and the internet in Britain (7'^ ed) (London; Routledge, 2010).

B Hackett & B Carroll, Remaking media: the struggle to democratize public communication 
(London; Routledge, 2006) 78-9.
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communicate situates issues of media regulation and access in a clear human 

rights frame (both individual and group), while drawing upon existing international 

legal provisions and thus the aspirational, communicative impact of the expression 

of international rights, it can carry a broader appeal and relevance, particularly 

where the damaging effects of existing international law is considered appropriate 

for modification. Crucially, it also separates out media democracy from a US- 

centric First Amendment approach, one which can be seen as defending the rights 

of editors and corporations rather than a broader, pluralist vision of the media. As it 

has proven to be difficult to ‘disarticulate’ human rights relating to expression or 

communication from the ‘free press’ argument, it can prove to be easier to do so in 

an international law context, where the historical power of the idea of the free 

press is not so obviously embedded. The debate on liberal vs democratic 

justifications for free speech that have dominated early scholarship on the First 

Amendment in the US, too, is of less relevance, where there is a self-evident 

concept of communication rights as a broad definition that values both individual 

and collective exercises of communicative freedoms.

The incorporation of a rights-based approach into the formation of national media 

legislation is argued to be an excellent opportunity for translating international law 

rights into action at a national level, according to a persuasive analysis of the 

reform of Indian media law by T e m p le to n .U ltim a te ly , though, the argument of 

Feintuck and Varney that media regulation can be understood through analysis of 

the responses to challenges (identifying for their purposes convergence,

M Templeton, ‘A human rights perspective in the Broadcasting Bill debate’ in M Price & S 
Verhulst (eds), Broadcasting Reform in India (New Delhi: OUP, 2000) (reprint).
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globalisation and horizontal/vertical in tegration )^ is  a persuasive one and is an 

approach shared by the author, particular in chapters 3-5.

7.2 Determinism

Although the importance of studying the medium of communications obtained 

some measure of acceptance within the field of communication studies (with 

McLuhan capturing the public imagination with his pithy phrase ‘the medium is the 

message’^ i t  is contented that, both historically as well as in the present day, 

the discourse of law reformers (in the context of media and technology) has been 

resistant to this influence. Ironically, given that McLuhan, in particular, is subject to 

criticism (especially from those within the tradition of cultural studies) on the 

grounds that his fascination with the transformative effects of new media relied on 

technological determinism, the typical approach of the regulator or legislator, such 

as the examples we discuss in chapter 5, is a much better encapsulation of the 

impact of technological determinism. Such regulators try and draw a thick black 

line between ‘content regulation’ and ‘technical standards’ (or similar phrases): 

they ignore the advice of generations of communications and media scholars in a 

misguided attempt to observe strict demarcation. This is more determinist than 

anyone from a media studies background could ever imagine, and such a 

distinction is now simply not sustainable, if it ever was.

Feintuck & Varney (n 1)4.
McLuhan, Understanding Media (Toronto; McGraw-Hill, 1964)
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In addition, though, Innis himself should not be considered as forming part of the 

tradition of unquestioning determinism, and is sometimes considered to be in the 

intellectual tradition of critics of technological determinism such as Raymond 

Williams. A more appropriate description comes from Arthur Kroker’s 

Technology and the Canadian Mind^^^, where in portraits of the three scholars he 

contrasts Innis with McLuhan and George Grant, and classes Innis as a 

‘technological realist’. Technological realism is sorely lacking from the legislative 

and regulatory debates in many areas, although it is well aligned with the newest 

approaches to cyberlaw discussed earlier in this chapter. Innis’s historical survey 

and extrapolation of principles points to a need for the drafter of new media laws 

(just like the economist or social scientist or student of cultural interaction) to be 

aware of and sensitive to the variation between different media (even if carrying 

the ‘sam e’ content) and the way in which factors in the design or implementation of 

technology, whether due to factors scientific, cultural, economic, technical or 

otherwise, influence the context in which legal (or other) intervention takes place. 

Indeed, in a relatively unknown essay, Innis (briefly) argues that new 

communications technologies are developed and promoted in response to legal or 

economic situations that affect the media.^^^

8 The case for Internet media law scholarship

C Acland, ‘Harold Innis, Cultural Policy and Residual Media’ (2006) 12 Int’l J of Cultural Policy 
171, 175.

A Kroker, Technology and the Canadian Mind (Montreal; New World Perspectives, 1984).
‘The Press, a Neglected Factor in the Economic History of the Twentieth Century’ in CCOT (n 

79) 74. This essay was the Stamp Memorial Lecture delivered in London in 1949 but was out of 
print for quite some time.
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The regulation of ‘new media’ sits at the point where media law and cyberlaw or I' 

law meet. As cyberlaw did not emerge fully formed as a new body of law, and 

cyber-legal research has much to gain from a greater engagement with historical 

and theoretical approaches to knowledge and information, this thesis has the task 

of assessing the application of media law and theories of media and 

communication to the Internet, for the following reasons.

8.1 Communication studies and legal scholarship

As it has been argued in this chapter, cyberlaw is well placed to encourage greate 

engagement between the study of communications and media (as part of the 

broader social sciences) and law. While there is a long record across the second 

part of the 20*  ̂century of ‘law and society’ and critical legal studies, it is arguable 

that while certain areas of law (such as criminal law and criminology) have seen a 

certain level of engagement, much of the modern discourse on the regulation of 

technology is disconnected from the organised study of communications -  and in 

particular from theoretical approaches.

It is essential that these sources are not limited to the study of content, though. As 

Meyrowitz wrote, it would be silly to study the Industrial Revolution through a study 

of goods alone, so why should it be acceptable in the context of media and 

communications?” ® Doing so without looking at the history of communications is 

a troublesome approach, too; whether with a long historical view (that of Innis) or 

simply by looking at changes in copyright law with an eye to past changes in

J Meyrowitz, No Sense Of Place (Oxford: OUP, 1985) 16.
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technology, cyberlaw must be informed by substantial historical analysis if it is not 

to be dismissed as the legal wing of a vague technoutopian campaign, being 

realistic about the promise of technology and avoiding unrestrained enthusiasm for 

such.” ^

The approach in this thesis is, it is suggested, merely the tip of a substantial 

iceberg. It does, in some ways, emerge from the same motivations as affect those 

in the field of law and culture, with Redhead arguing that neither the black-letter 

tradition of legal scholarship nor the more recent ‘law in context’ turn can illustrate, 

in isolation, the relationship between law and popular culture. He argues, though, 

that a firm understanding of cultural theory is at the heart of this project.

Although the concerns of Redhead’s work and others in that field are different to 

the matters under review here, it is offered that the projection for ‘future work’ he 

made over 10 years ago is very much in line with the current trends in cyberlaw 

and with the approach we take here (albeit that this project was not designed in 

this fashion). Those suggestions^^^ were the history of law and its role in licensing 

popular entertainment and regulating public spaces (and a related point of the 

meaning of global change and new technology for this line of inquiry); considering 

how institutions are bound up with ownership and control of goods and services; 

and the growth of moral censure.

Each are seen to remain relevant, and indeed more urgent, in the arguments 

advanced here. It is also an established notion that media law must, by its very

A Guadamuz, 'Attack of the killer acronyms; the future of information technology law’ (2004) 18 
Int Rev L Comp &Tech 411.

S Redhead, Unpopular Cultures: the birth of law and popular culture (Manchester; Manchester 
University Press, 1995) 17-30.

ibid 29-30.
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nature, draw on different doctrines of law: as an early UNESCO report in 1951 sel 

out, while noting the difficulties associated with comparative studies, the 

regulations governing the then ‘three great communication media’ of press, radio 

and cinema were, across various legal conditions, found in both public and private 

law and also in less formal sources such as professional codes for journalists, 

collective and union agreements, and the commercial arrangements of private 

industry/^^ This again encourages a mixture of doctrinal, historical and analytical 

approaches.

8.2 Early warning

Legal issues surrounding the Internet deal with borders and encounters as a 

matter of course; borrowing again from McLuhan, we are in a constant ‘land of the 

DEW line’ (the Distant Early Warning radar system that was one of McLuhan’s 

recurring metaphors) and cyberlaw acts as a testbed or early warning system for 

many issues of international law and international relations. In chapter 6, we see 

the consequences of this approach, as the individual becomes engaged with many 

areas of law despite having little personal interaction with international legal 

arrangements in other areas of everyday life. Brownsword, a seasoned observer o1 

regulation and technology, has developed an ideal-type of ‘techno-regulation’, 

which he argues is not just the recognition of code as part of a regulatory regime 

(CCTV being an example), but relies entirely on d e s i g n . E v e n  though this may 

be, in practice, subject to significant counterresponses and unlikely to be

F Terrou, Legislation for press, film & radio (Paris; UNESCO, 1951) 13, 15, 401.
R Brownsword, Rights, Regulation, and the Technological Revolution (Oxford: OUP, 2008) 240, 

247.
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implemented, he argues that even the remote possibility of this type of control 

makes it worth thinking about in order to have an appropriate philosophical and 

evidential record for future decision-making and political discussions. In this thesis, 

this is accepted but a further point added, that because technology-based 

regulation affects, in practice, many citizens without any further consideration of 

legal rights and wrongs, it is therefore deserving of attention as a form of law. The 

early warning and the emerging new forms of control are therefore closely related 

to each other.

8.3 The new relevance of old Ideas

The connections between the issues discussed in this chapter, such as the right to 

communicate and the Toronto School’s critique of the power of communications, 

thus inform the analysis of present-day questions like network neutrality, social 

networking, video-on-demand and the multilingual Internet. Certainly, as this is 

first and foremost a thesis about law rather than media theory, there will be an 

emphasis on legal questions and legal problems. However, the approach is not a 

purely legalistic one. What discussions of imperialism or information flow (or 

indeed as Thomas McPhail puts it, ‘electronic colonialism’) offer the evolving area 

of cyberlaw is the ability to move beyond simple discussion of how laws ‘apply to 

the Internet’, towards a recognition that the legal aspects of the Internet are related 

to broader discussions on media, communications and society. Again, the 

influence of the Toronto School on this approach (part of the power/environment 

discourse mentioned in this chapter) is evident. McPhail was a student of 

McLuhan, while Thussu’s development of the concept of ‘electronic empires’ is
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highly indebted (at various levels, implicit and explicit) to Innis’s work. However, 

this does not mean that a rereading of Innis provides answers to all questions, no 

more than the ‘rebirth’ of the right to communicate could ever deliver international 

consensus on the regulation of the media.

Note how Carey summarises innis’s approach as a ‘refus(al) to yield to the moder 

notion that the level of democratic process correlates with the amount of capital 

invested in community, capital that can do our knowing for us’.̂ "̂̂  There is ample 

evidence of such ‘modern notions’ in the present media regulation debates, such 

as the assumption that more satellite channels means more ‘choice’. T h e  idea 

that ‘new media ... can break old monopolies’^̂ ® is a well-known one (and a theme 

of much of McLuhan’s work) but Innis's research leads to a particular challenge -  

after the old bottleneck is no longer an issue, what is the role of law with regard to 

the new system and its potential bottlenecks? Clearly some attention to this point 

is necessary in the cases of institutions like search engines and powerful ISPs 

(and perhaps ICANN) that we will discuss in this thesis. Writing in 1993, Heyer 

urges caution, noting that the ‘free press’ became part of established strategies 

control as Innis had argued, and updates the analysis (to a pre-Internet world), 

stating that

(what), at one level, provided human agents with information and a means 

of negotiation, bypassing barriers or inspiring alternative actions; at another 

level, helped explain how metropolitan centres, nation-states, and empires.

Carey, Communication As Culture (n 88) 164.
Firmly criticised by Feintuck & Varney (n 1) 103-4 and by Seaton (n 5) 352. 
Meyrowitz (n 118) 16 (discussing Innis).
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all use media to reproduce their influence by establishing cultural, as well as 

economic monopolies, over time and space.

This advice remains valid nearly fifteen years later, and is an interesting framework 

for the issues that we tackle in this thesis, whether it be the assessment of 

regulatory strategies by broadcasting authorities in chapter 5, the problem of 

Internet service providers considered in chapter 7, or the question of language and 

the Internet discussed in chapter 11.

P Heyer, ‘Empire, history, and communications viewed from the margins: the legacies of 
Gordon Childe and Harold Innis’ (1993) 7(1) Continuum -  the Australian Journal of Media and 
Culture: http://wwwmcc.murdoch.edu.aU/ReadinaRoom/7.1/7.1.html
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C h a p te r  3: A u d io v is u a l  m e d ia  s e r v ic e s

1 Introduction

In this chapter, we consider the reform of the system for the regulation of

audiovisual media in the European Union, and how the legal framework was

modified so as to extend it to certain forms of new media services. Media law in

Europe has seen the European Union develop a significant role over the last

quarter-century,^ with the landmark Television Without Frontiers directive,^ which

dates from 1989, being the obvious manifestation of the EU’s role. While the

analysis of this directive and EU action is hampered by the lack of an obvious or

self-explanatory legal basis for Community action, EU media law represents an

emerging body of media law, showing characteristics of both conventional media

regulation as discussed in chapter 2, while also being a transnational agreement

between states. We first look at the creation, development and reform of core

media legislation, using the most recent round of amendments as a case study on

the importance of how media and television are defined and argued about.

However, this chapter also includes a discussion of other aspects of European

Union law and policy that can be classified as media regulation, and the internal

and external constraints that apply. It is shown that the Union has and will continue

to have a role in influencing the media content viewed by Europeans, but that it

must struggle to establish its own voice in a crowded legal environment,

particularly when there are regular calls for deregulation and liberalisation.

 ̂ See generally J Harrison & L Woods, European Broadcasting Law & Po//cy (Cambridge: CUP, 
2007).
 ̂Council Directive on the coordination of certain provisions laid down by law, regulation or 

administrative action in Member States concerning the pursuit of television broadcasting activities 
(89/552/EEC), [1989] OJ L 298/23.
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The creation of a ‘European media space’, though, can also be recognised as part 

of the construction of a single European political and cultural project, and not just 

the ‘single market’ that is at the heart of EU media law’s legal validity. Similarly, 

the objections to particular proposals within EU media law can relate to the 

existence of the law itself (i.e. that this is a matter more suited to national 

legislation), to the philosophical thrust of the various provisions (most commonly 

from those who are critical of market-driven approaches to media), or indeed to 

specific aspects of the Directive and other instruments, as would be the case with 

any system of media law. Action is also constrained, though, by the underlying 

principles of the European Union, and the limits on competence are particularly 

apparent in this case. Therefore, EU media law can only ever be a partial body of 

media law, which as we will see, has an immediately discernable impact on the 

content of the law and thus the construction of the European media environment. 

Such issues of divided competence are not unique to the European project and 

are common in crosscutting areas like broadcasting, where for example within 

national legal arrangements, separate management of broadcasting and of culture 

and language can lead to political and legal difficulties over the management of 

multilingual broadcasting.^

We should also not lose sight of the external role of the European Union in the 

field of media. In particular when matters of trade are under discussion, how the 

EU presents its agreed position at international fora should be recognised as a 

part of the system of EU media law. Notably, the position that EU institutions take

 ̂R Dunbar ‘Gaelic in Scotland; the legal and institutional framework’ in W  McLeod (ed), 
Revitalising Gaelic in Scotland (Edinburgh; Dunedin Academic Press, 2006) 14-15.



Chapter 3 7(

towards member states can be quite different to that that the Union as a whole

takes towards other nations when controversial matters are in dispute. The

prevailing focus on a single market within the Union has not been carried through

to the international position, with fully ‘free’ trade in audiovisual servces being

resisted by the EU on a number of occasions, to the chagrin of its sometime allies

In the US and elsewhere, as we will discuss in chapter 10.

2 The move to the Audiovisual Media Services Directive

2.1 Introduction

The focus of this analysis, within the context of this thesis, is the design, 

negotiation and adoption of the Audiovisual Media Services (AVMS) Directive"^ in 

the period 2005-2007. The specified transposition date was December 2009, 

although at the one-year mark in December 2008, many states had barely begun 

the process of doing so.^ While the Directive deals with a number of issues, its 

main purpose can be understood as being the amendments made to the 

Television Without Frontiers directive (which had been first amended in 1997)® to 

clarify and extend the scope of EU media law, allowing various fcrms of new 

media to be governed by the overarching principles of the directive, albeit (a) 

divided into new categories and (b) limited by Treaty requiremente.

Directive of European Parliament and of the Council of 11 December 2007 anending Council 
Directive 89/552/EEC (2007/65), [2007] OJ L 332/27.
® European Commission, ‘Frequently asked questions’, MEMO/08/803 (18 December 2008).
® Directive of European Parliament and of the Council amending Council Directive 89/552/EEC  
(97/36), [1997] OJ L 202/60. By the transposition date in 2009, only three staes had done so in 
full, but by mid-2010 the majority had done so and reported the relevant legal nstruments to the 
Commission.
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A key argument is developed in this chapter. Despite the many public comments

that the AVMS Directive represented a power grab on the part of the Union, it is

contended that it continues to form just a part of the regulation of new media in the

European Union, and therefore is some distance from being the primary form of

law affecting new media within Europe or the individual member states. A later

section (in chapter 5) adds the observation that the philosophy of ‘technological

neutrality’ that has influenced the European Commission in its drafting and

advocacy throughout this period is an artificial restraint on the ability of media law

to deliver desired cultural and political outcomes, and is inconsistent with the

history of communications and law. Ultimately, so, it will be argued that, through a

combination of institutional factors and self-denying proclamations, the EU is at

risk of failing to regulate ‘the media’, and new media in particular, in a coherent

fashion. The contrasting example of Canada is presented in chapter 4, and the two

jurisdictions analysed further in chapter 5.

2.2 Television Without Frontiers

Nonetheless, the Directive should be a sensible starting point, as it is, to date, the 

most complete attempt within the Union to tackle the debate on how new media 

should be regulated. The original Television Without Frontiers law itself is, by the 

standards of EU law, a very well-known piece of legislation, perhaps for being the 

law that (after its 1997 amendment) enables the designation of certain ‘major 

events’ (typically, sporting events) as requiring to be broadcast on free-to-air 

services. The directive resolved some outstanding issues in ECJ jurisprudence on 

the position of television in European law. Previously, for example, individual
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member states could restrict advertising under national law; television and

advertising were accepted as services (confirmed in Debauvef but without

Community-wide harmonisation in place. The idea that television is or could a

cross-border service was to influence the development of European media law

over time. Television Without Frontiers balanced freedom of reception (facilitating

access to audiences in country A by the broadcasters of country B without

interference from the government of country A) and country of origin (the

government of country A would regulate all the activities of its broadcasters)

approaches with a common set of regulatory devices (the law in both A and B

would comply with the Directive). In terms of substantive media law, then, the

Directive set out, for the first time in then-EEC law, requirements for the promotion

of European and independent productions (articles 4-6), restrictions on advertising

(all of chapter 4, the longest section), and further requirements in relation to the

protection of children, the right of reply and a two-year window in which cinema

films would not be broadcast on television. A perennial issue, which had been

warned of in the earlier days of satellite broadcasting, was that of attempts to

circumvent national rules (which continued to have some influence despite the

partial harmonisation), with the ECJ dealing with this matter on a number of

occasions.® The dialogue between the European Court of Justice, the Commission

and member states regarding questions of interpretation and classification in

European media law has been a lengthy one,® and proved to be important in the

development of the AVMS Directive.

Procureur du Roi v Debauve [1980] ECR 833 [15-16]
® For example, Commission v UK [1996] ECR 1-4025; TV10 v Commissariaat voorde media [1994] 
ECR 1-4795.
® European Commission, 'Information Centre: Case Law’ (undated) 
http://ec.europa.eu/avpolicv/info centre/library/case law/index en.htm
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2.3 Mediakabel

73

The decision in the Mediakabel^° case can be seen as contributing to the new 

directive through its discussion of classification, highlighting possible weaknesses 

in the regulatory system, and it also contributed to a sense of urgency regarding 

legislative change. In Mediakabel, a Dutch broadcaster challenged the application 

of the TVW F directive to a film service it offered to its customers. The context and 

financial importance of such a case should never be sidelined; in this situation, it 

was the application of the obligation in article 4(1) of TVW F on member states to 

ensure that a majority of transmission time on regulated broadcast outlets was 

dedicated to ‘European works’. The service that was being provided, though 

(‘Filmtime’) was in fact near-video on demand rather than video on demand. 

Although the consumer could have a feeling that they were able to ‘pick’ their own 

video, what was happening in practice was that they chose one of a number of 

transmissions (which took place at preset times and not in response to any 

consumer demand), and were able to access it having paid the required fee. 

Refusing to consider whether Filmtime ‘competed with’ TVW F services or (as it 

would have preferred) other ‘information society services’, the court insisted that 

the position of the service provider was crucial to establishing whether a given 

service was ‘television broadcasting’ for the purposes of TVWF.^^ Specific 

objections to the application of article 4(1) were also dismissed.

Mediakabel v Commissariaat voorde media [2005] ECR 1-4891. 
”  Ibid [44],
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Following Mediakabel, then, the result was that NVOD was considered to fall

within TVWF, but VOD outside it entirely. Some consideration was given to the

question of whether there is a direct contradiction between the definition of

television broadcasting and ‘information society service’, the broad concept first

used in the Transparency Directive, though reused in significant subsequent

directives such as the Electronic Commerce Directive^^ (there is not). It was clear

that VOD would be treated alongside other information society services, and wou

be regulated in quite a general fashion, without specific requirements on member

states to build in media-related forms of regulation. Indeed, doing so could have

violated the ECD, although there is an overlooked reservation in the ECD

regarding cultural policy, at article 1(6). We will return to this theme of a cultural

exemption in this chapter and in later sections of the thesis.

2.4 Review of TVWF

Before this question had been fully litigated, though, the Commission had 

commenced a review of TVWF. For example, a ‘Communication’ was issued in 

2003,^^ which suggested that it was necessary to deal with specific issues such as 

co-regulation and advertising. The Commission published a proposal to amend th( 

law in December 2 0 0 5 , after a long process of reporting and consultation 

(including a significant conference held in Liverpool in September 2005), and the

Directive of the European Parliament and of the Council on certain legal aspects of information 
society services, in particular electronic commerce, in the 
Internal Market (2000/31/EC), [2000] OJ L 178.

‘The future of European regulatory audiovisual policy’, COM(2003) 784 (15 December 2003). 
Proposal for a Directive of the European Parliament and Council amending Directive 89/552, 

COM (2005) 646 (13 December 2005).
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European Parliament’s Committee on Culture and Education held hearings^^ in

June 2006. The relevant Council of Ministers (Education, Youth and Culture) also

discussed the proposal® in broad terms during 2006.

Although both the original TVWF directive (as amended) and the proposed 

amendments deal with a wide range of issues, ranging from initially unfamiliar 

product placement to the popular major events provision, we focus here on the 

general question of the regulation of Web-based media. Initially, the Commission’s 

proposal to distinguish between ‘linear’ and ‘non-linear’ audiovisual media services 

for the purposes of regulation is considered, before turning to the practical 

difficulties and opportunities of such an intention, and the relationship between 

European action and international reality. This sets the scene for a subsequent 

assessment in chapter 5 on the relationship between the Commission’s defence of 

‘technological neutrality’ and the theoretical position of ‘technological determinism’.

3 The new Directive

3.1 Linear vs non-linear

The original TVWF directive dealt with ‘television broadcasting’ in both its title and 

its content and was relatively narrow in its scope, excluding in article 1 a wide 

swathe of ‘communication services’. It did not address the diverse range of 

television-like services that are currently available or in development, hence the

http://www.europarl.europa.eu/comparl/cult/hearinas/20060601/defauit en.htm 
Education, Youth and Culture Council Meeting (Press Release), 

http.7/www.consilium.europa.eu/cms3 applications/Applications/newsRoom/LoadDocument.asp?di 
rectorv=en/educ/&filename=89661.pdf (19 IVlay 2006) 27.
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proposal to move from regulating ‘television’ to ‘audiovisual media services’. 

According to the Commission’s 2005 proposal, a reasonably clear line would be 

drawn between ‘linear’ and ‘non-linear’ media, and regulated accordingly -  i.e. the 

intervention being greater as regards the former. There is an attempt to provide fo 

technological neutrality (i.e. avoiding different regulatory regimes for satellite as 

opposed to cable or media on mobile phones as opposed to personal computers). 

However, regulation remains confined to audiovisual media (i.e. excluding 

newspapers, radio, music, websites mostly containing text and photos, etc), and 

therefore, as we will see, this ‘neutrality’ is somewhat illusory.

The underlying ‘country of origin’ and ‘freedom of reception’ principles (which, as 

we recall, means that services are regulated in one Member State in line with the 

general principles of the directive, and not normally subjected to additional 

regulation or interference by other member states) is retained. It should be noted 

that a number of member states, including Sweden and Ireland, both of which 

have experienced issues with powerful neighbouring jurisdictions being the home 

of broadcasters targeting the smaller territories, took the opportunity to seek 

greater support from EU media law for the regulation of such broadcasters j

according to domestic law. This question remained on the table for some time 

during the negotiations,^^ but did not have a significant impact on the final version. 

However, it can be seen both as a response to the original principle as well as a 

revitalisation of concerns prompted, in part, by the availability of services taking 

advantage of new technology, and therefore an issue that is unlikely to have seen 

its final resolution.

Preparatory text of the meeting of 13 November 2006 (14464/06) 
http://reaister.consilium.euroDa.eu/pdf/en/06/st14/st14464.en06.pdf
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3.2 Limits to the Union’s powers

The overall source for the authority of the EU in this area is the regulation of 

broadcasting services, or in general terms the freedoms of establishment and to 

provide services. This does have some substantive consequences for media 

regulation -  so for example, non-economic activities are outside the scope of this 

directive. Therefore, even though a wide range of audiovisual services on the 

Internet, mobile phones etc are brought under the expanded directive, countless 

others are excluded due to their personal, non-commercial nature.

Negative commentary surrounded the EU’s ‘attempt to regulate the Internet’. This 

phrase was used in news articles, in particular in the period following the 

publication of the Commission proposal in 2005, to the extent that the responsible 

Commissioner devoted a substantial part of her May press conference 

(accompanying the Council meeting that also considered the text) to responding to 

it.̂ ® Similarly, at the Liverpool conference in September 2005, the matter was at 

the heart of the debate, and there was no substantial agreement on what the 

terms then proposed would mean.^® However, little of this commentary is 

characterised by an accurate portrayal of the limitations on EU action in terms of 

non-commercial activities. If this point had been made clearer, then the idea of a 

general regulation of ‘the Internet’, and the sympathetic figure of the amateur 

blogger being subjected to intrusive legal controls, could have been dealt with at a

M Ballard, ‘EU regulation attacked as censorship’ (The Register ^9 May 2006) 
http://www.thereqister.co.Uk/2006/05/19/eu censorship/.

P Valcke & D Stevens, ‘Graduated regulation of “regulatable” content and the European 
Audiovisual Media Services Directive: one snnall step for the industry and one giant leap for the 
regulator?’ (2007) 24 Telematics & Informatics 285, 295
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much earlier stage. Instead, as we will see, it was necessary to take a belt-and-

braces approach and add to the originally proposed definitions in order to supply

adequate assurances regarding the Commission’s intentions.

3.3 Redefining Television

Television services were first to be redefined as linear -  i.e. the term ‘television 

broadcast’, formerly defined in technical terms that dealt with reception and 

broadcast would have been radically redefined (article 1) as simply being ‘a linear 

audiovisual media service where a media service provider decides upon the 

moment in time when a specific programme is transmitted and establishes the 

programme schedule’ (the italicised terms are defined elsewhere in article 1). The 

final version deals with an ‘audiovisual media service provided by a media service 

provider for simultaneous viewing of programmes on the basis of a programme 

schedule’. Therefore, the flag of ‘television’ is merely one of convenience; the 

operative definition (underlined) is a definition of a linear audiovisual media 

service. It should be noted that this clarifies the matter that had been unclear since 

the emergence and popularisation of new linear services delivered via the Internet 

and was the subject of Medial<abel -  whether Television Without Frontiers applied 

to ‘television-like’ services automatically or whether the definition of television 

broadcasting (television itself being undefined) needed to be amended 

accordingly.

A linear service can perhaps be best understood by contrasting it with the 

definition of a non-linear service (‘where the user decides upon the moment in timi
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when a specific programme is transmitted on the basis of a choice of content

selected by the media service provider’ -  differences underlined -  or, in the final

version an audiovisual media service ‘provided by a media service provider for the

viewing of programmes at the moment chosen by the user and at his individual

request on the basis of a catalogue of programmes selected by the media service

provider’). As the linear/non-linear distinction was abandoned, essentially to avoid

the confusion that it caused, this category is referred to in the final text as on-

demand. A media service provider is simply the provider of a regulated service,

and was not defined in further detail, although a reference to ‘editorial

responsibility’ was inserted during the negotiations.

The 2005 proposal, then, would have replaced an existing regulatory framework 

that is technologically narrow (i.e. referring explicitly to ‘television’ both in title and 

seeming substance) with two overarching systems that encompass the formerly 

regulated media (as part but not strictly speaking all of the linear category) and 

other areas which are not included in the 1989 document or the 1997 

amendments. The new system of regulation will operate as follows:

1) ‘television broadcasting’ (linear audiovisual media services) (including all 

services formerly regulated under Television Without Frontiers) will have 

essentially unchanged obligations as regards European works and 

independent productions (chapter III), the right of reply (chapter VI), the 

protection of national events of importance (article 3a) and the protection of 

minors (chapter V) and against incitement to hatred (moved from chapter V 

to chapter II). Advertising (chapter IV and part of chapter II) will be
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regulated in a significantly lighter fashion. A new right to short extracts for

news reports (new article 3b) is created.

2) ‘on-demand audiovisual media services’ (non-linear) will be regulated by th 

the general country of origin/freedom of reception principles (included in 

chapter II) and basic rules on identification, protection of minors and 

incitement to hatred, which apply to all audiovisual media services. A 

substantially less rigorous level of regulation as regards advertising and the 

promotion of European and independent productions (as opposed to that 

applicable to linear services) will apply to such content.

We can see how this approach does meet some of the vocal demands of the 

‘industrial interests’, t h a t  in order to enable wider participation in the delivery of 

television and indeed the survival of television in a modern environment, the 

existing law with regard to television regulation should be revised, in a way that 

removes some of the obligations that have existed for some time. The trade-off 

here, of course, is that some services that might have (before Mediakabel) been 

outside of TVW F altogether are now covered by its successor, but for those 

services that were always regulated without doubt by TVWF, the burden of 

regulation has been lightened.

T Storsul & T Syvertsen, The  impact of convergence on European television policy’ (2007) 13 
Convergence 275, 275.
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3.4 Responses to the Commission’s proposals
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Criticism of the first proposals was quite vocal (particularly in the UK and 

Germany)^^ with it being suggested that the UK raised formal objections in the 

(closed) Council m eeting ,and  therefore the response of the Council of Ministers 

was eagerly awaited, clearly seeing a range of positions being put forward. The 

Council adopted a ‘common position’, accepting the general Commission proposal, 

but raised questions on four points -  one of which was ‘scope’. They proposed 

various textual amendments that, taken together, were intended to restrict the 

scope of the linear definition to TV-like’ services, and to protect user-generated 

content from regulation (although whether the text reflects this intention is open to 

question). This was an influential intervention. The final text, the subject of political 

agreement in May 2007 and final form in December 2007, is an uneasy 

combination of the different approaches. For example, the definition of on-demand 

service in article 1(g) is ‘“on-demand audiovisual media service” (i.e. a non-linear 

audiovisual media service) means...’. We should also consider the importance of 

the introduction of new text regarding the positioning of the service, which indeed 

appears to go further than the ECJ did in Mediakabel and therefore the Directive 

should not be considered, in this regard, as a simple codification. The new text 

refers to services intended for the public with the potential to have a clear impact 

on a significant proportion of the public, and -  most significantly -  that the service 

be ‘television-like’. This is included in recital 17, which is worth setting out in full:

It is characteristic of on-demand audiovisual media services that they are
"television-like", i.e. that they compete for the same audience as television

See e.g. analysis in N Good & S Goldberg, ‘European reaction to the proposed new Audiovisual 
Services Directive’ (2006) 11 Communications Law 183.

E Lievens, ‘Harmful new media content; the latest regulatory trends’ (2006) 11 Communications 
Law 113, 114.



Chapter 3

broadcasts, and the nature and the means of access to the service would 
lead the user reasonably to expect regulatory protection within the scope o 
this Directive. In the light of this and in order to prevent disparities as 
regards free movement and competition, the notion of "programme" should 
be interpreted in a dynamic way taking into account developments in 
television broadcasting.

There are at least two separate tests here: competition for audience, and the 

user’s expectation of regulatory protection. The first will require, in case of dispute 

the use of material (statistical and other) from media studies, and will of course 

change over time. The second seems extremely difficult to achieve in a legal 

sense, and presents two unattractive scenarios: that the extent of the law will be 

determined by a vague concept of user views measured not through the 

parliamentary franchise or referendum but opinion research, and/or that courts will 

have to establish what a reasonable expectation of regulatory protection would be 

What peace has been bought in terms of the successful adoption of the Directive 

may not just delay legal conflict, but heighten it, and be the subject of complicated 

analyses of audience behaviour and expectations, with the stakes being as high 

as they were in Mediakabel. Craufurd Smith has also pointed out how user 

behaviour now includes practices such as time-shifting through digital video 

recorders, criticising the distinction between linear and non-linear under the 

Directive.^^ In any event, the need for interdisciplinary media law research of the 

type highlighted in chapter 2 is apparent.

An interesting table in the Commission’s Impact Assessment set out examples of 

linear and non-linear services.^"  ̂ This may not have been as helpful as intended, 

as it could appear to lock the definitions into existing services and technologies,

R Craufurd Smith, ‘Media convergence and the regulation of audiovisual content’ (2007) 60 
Current Legal Problems 238, 250-253.
“̂ SEC(2005) 1625 [3.1.3],
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with the debate then being over the classification of the current players (indeed,

the table was footnoted with the names of the relevant corporations and services

in a number of member states) rather than the future effect of what was supposed

to be a very general definition. On the other hand, a subtle effect of the

presentation of the proposal in this way is that the idea that ‘target’ is media

companies Is reinforced (whether ‘old’ or ‘new’ media: public service broadcasters

and Apple ITunes service (in respect of downloaded TV shows etc) are both

included) rather than the individual Web user.

3.5 Relationship with Electronic Commerce Directive

One matter of substance frequently highlighted^^ in the debate over the 

Commission’s proposal is the fact that, prior to the amendments, electronic media 

outside the scope of Television Without Frontiers were already regulated, to some 

extent, under the Electronic Commerce Directive (as ‘information society 

services’).̂ ® The Commission argued that the flexibility offered to member states 

as regards information society services, to derogate from the country of origin 

principle on various public policy grounds was in fact a threat to the audiovisual 

media market.^^ Therefore it is necessary, it was argued, to promulgate an 

alternative system of regulation for the subset of information society services that 

are categorised as audiovisual media. Craufurd Smith points to this as one of the 

central reasons for Commission intervention, noting the differences between the

See in particular Craufurd Smith (n 23) 244-5.
As of 2010, the Directive itself is about to be reviewd by the Commission. 
Explanatory memorandum to COM(2005) 646, 3.
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options for derogation in both instruments and also the lack of harmonised confer

rules under the Electronic Commerce Directive.^®

It is surprising that such a new directive is perceived as a danger to a key area of 

its subject matter, especially given the lack of evidence presented on exactly how 

member states are using the Electronic Commerce Directive to frustrate new 

media service providers. The Commission presented the findings of a survey of 

member states in an Impact Assessment, which established that a variety of 

legislative and self-regulatory systems were in place, differing from country to 

country, and that only a handful of states had adopted a ‘hands-off’ approach to 

such services. However, the actual differences were not discussed or highlighted 

in much detail. It is also curious how the other, non-media ‘information society 

services’ are surviving the threat of derogation. On the other hand, it should be 

acknowledged that the computer industry reacted with anger to the AVMS 

Directive, despite it being clear that the Electronic Commerce Directive has 

already established the principle of online services being regulated in some way 

(and indeed the ability of member states to control services already regulated in 

another jurisdiction). Neither side appears altogether certain on the role of the E- 

Commerce Directive as it stands.

3.6 Media licensing

A difficulty with the new regulatory regime as applied to linear audiovisual media 

services is that it encompasses services making use of scarce resources (e.g.

Craufurd Smith (n 25) 246-7.
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over-the-air analogue television), services using resources with high capacity (e.g.

digital satellite channels) and services using resources that are effectively limitless

in ternns of being made available (e.g. web streaming). One of the most important

factors in media regulation is controlling access to limited, shared spectrum, and

clearly the dividing up of a finite resource is both a justification for regulation and a

factor in actual decisions as to licensing. On the other hand, the Internet (including

in this argument web-streaming software and servers as well as the network of

networks itself) is in these terms more akin to the book-publishing or newspaper

industries, where the artificial scarcity of over-the-air broadcasting is entirely

absent. Of course, the obvious difference between newspaper/book publishing

and Internet media is that the initial investment and requirement for distribution

familiar within publishing is not a significant issue for many producers of content

on the Internet. There are other considerations with such industries, such as

distribution, access and the cost of entry, but the desire to licence (and popular

acceptance thereof) is much more acceptable where scarcity exists.

The proposal does recognise this to some extent; declaring in recital 15 that 

‘no provision of this Directive should require or encourage Member States to 

impose new systems of licensing or administrative authorisation on any type of 

media’. So the new position is that states are required to treat different platforms 

under similar rules, even though some are licenced and others are unlicenced, 

coupled with an instruction not to introduce a new licencing scheme. Although 

there are many aspects of broadcasting regulation that are outside the scope of 

Television Without Frontiers and the proposed amendments, even those that are 

covered are quite wide-ranging, and the regulation of advertising, in particular, will
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face practical difficulties in the absence of licencing - the traditional lever of control

for the regulation of broadcast advertising. We can see some suggestions of how

this will be dealt with by looking at the commencement of the steps necessary to

transpose the Directive. For example, in the UK, it is now proposed that the

Communications Act be amended, including by adding the new definition taken

from the Directive in place of the existing ‘Internet is not media’ approach, and to

use this as a basis for co-regulation (including the existing Advertising Standards

Authority, discussed in chapter 9, in respect of VOD advertising).^^ What the

combined provisions relating to licensing say, in practice, is that new forms of

regulation will be desirable; the choice of self- and co-regulation, though, should

be subject to the constraints considered in chapter 9.

3.7 Defining Internet media: blogs, podcasts and YouTube

The question of how (and where) the line between linear and non-linear 

audiovisual media services should be drawn is also an open one. Even in the 

context of the Electronic Commerce Directive, questions arose such as whether an 

audiovisual media services accessed through a website would always be ‘on- 

demand’ given the necessity to voluntarily access the service through a ‘request’̂ ” 

(i.e. typing in a web address and thus sending a query to a server, which responds 

with content which is then sent directly to the user). The degree of customisation, 

too, is difficult to assess, and lobbying from parties such as the IFPI (the recording

Department for Culture, Media & Sport, ‘Audiovisual Media Services Directive: consultation on 
proposals for implementation in the UK’ (July 2008)
http://www.culture.qov.uk/imaqes/consultations/AVMS Consultation Document.pdf. The result 
was indeed an amendment to the Communications Act by statutory instrument in 2010, requiring 
‘notification’ of services and the payment of a fee to the now-designated co-regulatory body, the 
Association for Television on Demand (ATVOD).

AR Lodder & HWK Kaspersen, eDirectives: guide to European Union law on e-commerce (The 
Hague: Kluwer, 2002) 72.
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industry)^^ illustrates the level of concern over the practicality of distinguishing

between linear and non-linear services. There is a further issue, though, and it can

be seen to have grown along the same period that the Directive was being

discussed, which led to quite some confusion. This is the question of the

distribution of audiovisual content through feeds and through Web platforms.

Despite the voluminous literature on ‘interactive TV’, this less complicated use of

new technologies has rapidly become a popular option for users.

With regard to the first, the net issue is the popularisation of (first) audio and 

(subsequently) video ‘podcasts’. Podcasting uses the established syndication 

technology of RSS, which allows users to ‘subscribe’ to new content from a 

provider, through a Web browser, specific application designed for that purpose 

(feedreader) or as part of an application (like iTunes) that has a different primary 

purpose. While the early work with RSS was focused on textual content 

(newswires, blogs, etc), it was not difficult to expand it to include a user-friendly 

system for subscribing to audiovisual content, and it is relatively straightforward to 

subscribe to a podcast feed in an application such as iTunes. The individual files 

(confusingly often referred to as podcasts, too) are typically programme-style 

content, but can be produced by established broadcasters, other media 

enterprises, private individuals, corporations, and others. Better access to 

broadband (enabling downloads of larger files) and the popularity of digital music 

players has of course contributed to the success of the podcast.

IFPI, ‘Position on the proposed directive on “audiovisual media sen/ices’” (10 May 2006) 
http://vww.europarl.europa.eu/comparl/cuit/hearinqs/20060601/position ifpi en.pdf
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It can be seen, even through the portmanteau coinage of pod (as in the iPod

portable music player) and cast (as in broadcast), that the line between linear anc

non-linear is being straddled in a near-perfect fashion. Perhaps unexpectedly,

podcasting has become a major part of the Internet media environment, enabling

the delivery of full programmes to end users with little more than the necessary

bandwidth being required. Many programmes produced by established media are

made available through automated processes (the feeds discussed above), so a

user can opt to receive every episode of a given programme as an MP3 download

The second factor, again coterminous with the debate regarding the Directive, is

the growth in portal-type video websites, such as YouTube and Daily Motion.

These sites included, in the first instance, user-generated video content, though

increasingly content from ‘official’ established sources, and we cannot neglect the

impact of content from mainstream media posted on portals without consent.

Again, these sites do not fit easily into an obvious category: the individual videos

may come from non-commercial sources, but the site itself could easily be defined

as a commercial proposition, possibly competing with other (and regulated) media

outlets for eyeballs.^^ Indeed, the ongoing evolution of ‘Web 2.0’, the high-profile

purchase of YouTube by Google and the continuing popularity of blogging and

podcasting pose a challenge to what remains of the producer-audience paradigm

of media regulation. Even attempts to incorporate discussion of user-generated

content into the current process are not always accurate; the European

Parliament, for example, asserts^^ that ‘weblogs and other user-generated content’

are examples of ‘non-economic activities which are not normally provided for

See also Craufurd Smith (n 23) 268-270 (pointing to editorial control in sites such as YouTube 
and also the withdrawal of language relating to ‘professional’ status in earlier drafts).

European Parliament position (13 December 2006), COD/2005/0260
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remuneration’. Of course, drawing such a distinction between economic media

industry activities and non-economic user-generated activities is certainly

questionable, and the trends are towards blurring rather than sharp demarcation.

Therefore, the discussion of user-generated content in chapter 6 picks up this

point, showing that whether the EU includes or excludes these services or aspects

of them, there will still be a series of methods of control in place.

Media law has never stood apart from other areas of law. Recall, for example, how 

copyright \aw in the UK developed as a method to restrict the newly ‘deregulated’ 

publishing industry after the end of the old monopoly of the Stationer’s Company. 

Furthermore, the speed at which new ideas and systems are currently being rolled 

out is significant -  especially given the difficult legislative process that the 

proposed amendments must go through. However, it can be concluded that the 

scope of EU media law is not such so that new platforms, particularly those that 

emerged between 2005 and 2008, can be considered to be the target of a specific 

regulatory intervention by way of the AVMS Directive.

4 Other EU approaches

4.1 Media pluralism

The more general question of European legislative action in the field of media law 

requires a reference to media pluralism. At first, there was quite some scepticism 

regarding the possibility of EU action here. A 1992 Green Paper noted that this 

was primarily a matter for member states and that there was no justification on
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non-market grounds.^'* Similarly, the important (and vehemently pro-private 

sector) Bangemann report (discussed further in chapter 5) suggested that 

inconsistent ownership rules (which should protect ‘pluralism and competition’) 

were a barrier to Europe’s participation in the global information society.®^ The ill- 

fated draft media pluralism directives (first in 1996, and then as a ‘media 

ownership’ directive in 1997), would have established legal limits on the ownershi| 

of the media, but were the subject of significant opposition, particularly from 

dominant players in the industry, and internal division in the Commission.^® The 

alternative approach is now to recognise that ownership and pluralism are not 

synonymous, but to address it through existing legislative measures and carry out 

studies regarding indicators and health-checks. This is consistent with the ‘light 

touch’ approach favoured by the Commission.^^ The Commission has even, in a 

recent briefing,^® criticised the focus of the media pluralism debate on competition 

policy, although this is an ambiguous statement, as campaigners for media 

pluralism could also read this as a lack of interest in competition-based measures 

instead of a desire to use competition and other forms of law (which, to be fair, is 

suggested in the 2007 staff working paper, where the danger to pluralism of 

mergers not threatening competition is highlighted).^®

4.2 Audio

COM (92) 480; see also G Doyle, ‘Undermining media diversity: inaction on media concentrations 
and pluralism in the EU’ (2007) 24 European Studies 135.

‘Europe and the Global Information Society’ (Brussels; European Commission, 1994).
E Komorek, ‘European attempts to regulate media concentrations: persisting conflict of interests’ 

p 0 0 4 ) 4 Hibernian LJ 53.
 ̂V  Reding, ‘New EU rules of a convergent multi-media world: the need for a “light touch”

(speech,, London 10 October 2005), Speech/05/590.
® European Commission, ‘Why and how Europe seeks pluralism in audiovisual media’ (information 

sheet), http://ec.europa.eu/information societv/services/doc temp/tvwf-sht5 en.pdf 
‘Media pluralism in the member states of the European Union’ SEC(2007) 32 (16 January 2007).
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Although the Web-based audiovisual media services sector is still in its relatively

early stages, Web-based audio (radio streaming, digital jukeboxes, etc) has been

an essential part of the online experience for many since the late 1990s. Even the

recent popularisation of podcasting referred to above, with little by way of

technological development other than better and more reliable Internet access,

shows the enduring popularity of Web audio. The EU does not play a direct role in

the regulation of radio, which of course is a medium traditionally constrained by

distance and the to-the-horizon restriction of the popular FM platform. The platform

has, though, been regulated through international agreements regarding frequency

bands for broadcast radio. Furthermore, the Union does of course shape the radio

industry (and new media resembling old radio) through competition and intellectual

property law and through the application of general EU principles of law.

In the US, audio webcasting has been seriously affected by copyright laws that 

drastically curtailed the choices available to producers and programmers, and the 

debate over these rules was prolonged and bitter. The Digital Millennium Copyright 

Act (DMCA), primarily dealing with the implementation of WlPO treaties and other 

copyright reforms, extended an existing law providing for royalties in respect of 

cable- and satellite-based audio subscription services to ‘non-subscription non

interactive’ transmissions that included Internet broadcasting and simulcasting. 

Setting the ‘rate’ was controversial"^” and saw the recording industry (represented 

by the RIAA, the main protagonist in many of the key copyright cases relating to 

digital music) line up against small and large webcasters. A highlight (for 

onlookers) was a coordinated Day of Protest where webcasters went silent. Many

E Harwood, ‘Staying afloat in the Internet stream: how to keep web radio from drowning in digital 
copyright royalties’ (2004) 56 Federal Communications LJ 673.
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licensed broadcasters modified or closed simulcasted online services for some

time. Some of the most difficult issue included the restriction as part of the royalty

rules on the number of songs from an artist that could be played for hour and a

ban on the announcement of upcoming tracks. The FCC played no more than a

minor role in this controversy, with the Copyright Office acting as the major

regulatory player. Recently, rates have been agreed but negotiation and

challenges continue, particularly in respect of new, popular services such as

Pandora, which function as digital jukeboxes, and a dedicated statute has been

designed to resolve many of the outstanding issues.S tream ing radio has taken

a further leap forward with its availability on mobile devices, as discussed in

chapter 4 in the context of Canadian legislative reform..

Therefore, the absence of a ‘Radio Without Frontiers’ intervention (or an audio

driven element to the audiovisual media services proposal) may indeed contribute 

to a re-regulation of radio as an object of intellectual property protection. This is, 

ironically, a return to much earlier disputes over live music on ‘the wireless’, where 

broadcasters like the BBC went through various stages of agreement and 

disagreement with the Musicians’ Union and other organisations. RCA in the US 

had similar difficulties. Even the Rome Convention, which provides for the 

protection of ‘neighbouring rights’ (such as the rights of performers as distinct from 

composers to control and benefit from the broadcasting of their music) was not 

implemented in many countries until the 1990s and the further development of the 

WlPO treaties on this subject, including the Broadcasting Treaty discussed in

Webcasters Settlement Act 2008, PL 110-435
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chapter 10. These laws involve aspects of IP and trade, but with less focus on

cultural policies than would be the case within pure media law.

4.3 EU law in a global context

Although the existing directive and the proposed amendments are directed 

towards those operating in the European Union, this does not mean that their 

impact is confined by geography. The application of existing or newly developed 

laws to ‘the internet’ and content distributed through Internet or similar means has 

provoked many interesting conflicts of jurisdiction, and contributes in part to the 

developing field of cyberlaw. Media regulation is no exception. There are two 

topics of controversy that deserve further discussion here -  that of the ‘levelling up’ 

(or down) of standards in online industries, and in the following section, the 

geographic location of web servers. These considerations give rise to further 

questions related to the balance between freedom of expression and the ability of 

nation states to control ‘incoming’ communications.

When assessing the extraterritorial impact (in a political rather than strictly legal 

sense) of European law, an especially relevant topic is that of the regulation of 

privacy. Data protection is a major area of EU activity, and a familiar one. 

Goldsmith & Wu,"^  ̂whose role in the development of cyberlaw has been 

discussed in chapter 2, argue that there are in fact various systems and 

procedures that, taken together, provide for some form of Internet regulation -  by 

governments. To illustrate this, they discuss the EU’s data protection activity

J Goldsmith and T Wu, Who controls the Internet? Illusions o f a borderless world (Oxford, New 
York 2006).
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(referring to the Union as ‘the effective sovereign of global privacy law’) as an

example of how standards set by one authority can have significant consequence:

for those in unrelated jurisdictions. In this particular case, many international

actors such as Microsoft have complied with EU requirements but applied the new

systems (with adequate privacy protection built in) to all users, regardless of

location,meaning that it can be considered to be becoming a global standard.

Now this is nothing new, especially in trade -  the requirement to meet regulatory 

standards, for example in safety or packaging, has long been a concern for 

anyone engaged in crossborder trade, on practical grounds. If a product must 

meet a given standard in order to be sold in the US, then the manufacturer or 

distributor can exercise a free choice not to meet that requirement, but voluntarily 

cuts itself off from a major market. Dealing with such ‘barriers to trade’ has been a 

major concern of the evolving global trade system, not to mention the long history 

of European jurisprudence on Community trade regulation. By way of an 

illustration of the principle. Goldsmith and Wu refer to the ‘California effect’,'̂  ̂

where cars built in the US will meet California standards on emissions, even if they 

are not in place in other states (as is frequently the case).

So could something similar happen in the case of Web media? There are a 

number of issues to be addressed before such could be predicted. The first is that 

the language and debate surrounding the proposed amendments is one of a low 

level of protection -  i.e. intervention to protect children and human dignity but not a

Goldsmith and Wu (n 42) 173-6.
D Heisenberg & M-H Fandel, ‘Projecting EU regimes abroad: the EU data protection directive as 

global standard’ in S Braman (ed), The Emergent Global Information Policy Regime (Basingstoke: 
Palgrave Macmillan, 2004).

ibid 136.
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detailed regulation of content. And if these powers are exercised in a mininnalist

fashion, they are unlikely to be of much concern to those outside the EU. However,

assuming that the actual protection is somehow significant, it must also be noted

that the proposed amendment does not set concrete standards (as in the case of

data protection), but merely guide the member states towards setting their own. It

is not envisaged that the Commission will play a major role in enforcing

compliance -  certainly, it will monitor member state activity and regulation, and get

involved in disputes over derogations and countermeasures, but not to the extent

of other areas of powerful European regulation.

The underlying reason for the ‘success’ of the EU privacy law in becoming a law of 

global application was that a single measure of compliance -  satisfying the 

Commission, which is prepared to chase and pursue international companies who 

do not meet the European standard -  acted as a yes/no gate on operations in the 

entire European market. Non-European producers of Web-based media, whether 

linear or non-linear, will not lose much sleep over this proposal, despite the 

expressed alarmism.

4.4 Technology and borders

The orthodox position in commentary relating to the Internet, particularly in the 

early days after commercialisation, was that because the Internet was global and 

content located not a particular ‘place’ but in ‘cyberspace’, the physical location of 

web servers (i.e. the computers to which the text, audio, video etc is posted and 

made available to Internet users) was not the most important thing. However, this



Chapter 3 96

assumption, part of the first generation of cyberlaw as explained in chapter 2,

supporting the philosophical case for cyberspace regulation as divorced from the

‘real world’, has suffered some damage due to the increasing ease at which

servers and surfers alike can be identified using geographic identification (geo-ID)

technologies.'*® The design features that enabled a relatively unrestricted flow of

information can also be harnessed, not necessarily to restrict the flow but to

manage and understand it.

The everyday experience of those who use the Web is of advertisements targeted 

at their location. Examples include banner ads from ‘local’ companies on foreign 

websites, relevant links accompanying Google searches being specific to their 

location, retail sites automatically recognising and supplying the appropriate 

national website, and so on. Geo-ID plays a very important role in the use of the 

Web as a platform for audiovisual content, with legitimate services such as Hulu in 

the US being able to secure significant material from broadcasters by reassuring 

them that the content is made available within a defined territory.'*^ Similarly, the 

BBC’s iPlayer service is, in order to ensure the appropriate use of licence fees 

paid by UK residents and also to avoid expensive rights clearance across 

territories, restricted to UK users in most cases,a lthough changes are being 

considered.

D Svantesson, ‘Geo-location technologies and other means of placing borders on the 
“borderless” Internet’ (2004) 23 John Marshall J of Comp & Inf L 101; B Sarikaya, Geographical 
Location in the Internet (The Hague; Kluwer, 2002).

F Rose, ‘As seen on TV ’ {Wired October 2008) 136. 
http://iplaverhelp.external.bbc.co.uk/help/about iplaver/
Reuters, ‘BBC could end restrictions on foreign iPlayer views’ (8 November 2008) 

http://uk.reuters.eom/article/idUKCH12522008632948920081108
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The proposed regulation of audiovisual media services in Europe must then be

seen in the light of this increasing ‘bordering’ of the Internet, which is primarily for

commercial reasons. Given the restriction of the directive’s application to Treaty

services (i.e. excluding personal non-commercial communications), the

technologies that subvert the trend towards geographical precision are not of

significant relevance. An example of such technologies are proxy servers and

anonymisers. Proxy servers are used within networks and institutions, with Internet

traffic passing through this server (often combined with a ‘firewall’ that protects

against intrusion and unauthorised use), while anonymisers are services (free or

paid for) that often include a proxy server (perhaps in a distant jurisdiction)

coupled with other technological devices that mask the origin of the request for a

web page or content. It should be apparent that, for the typical consumer user,

neither option is likely to be a priority, and indeed there are limits associated with

such services (such as bandwidth restrictions) that make them more appropriate

for text than for rich media. This should not be seen as a suggestion that proxy

servers are of no use -  they are particularly valuable in jurisdictions where free

and uncensored access to the Internet is difficult to secure -  but a recognition that,

for the commercial media market in Europe, they are not a major issue for the

would-be regulator.

Although some specific language is retained in the directive as regards satellite 

uplinks, the amendments are silent as regards the location of Web servers. The 

assessment of jurisdiction in article 2(3) includes tests related to head offices, 

editorial decisions and workplace activity. Therefore, content creators who use 

servers physically located in jurisdictions other than their own (whether European
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or non-European) will easily fall under European regulation. There is an exclusion

for audiovisual media services targeted entirely at other jurisdictions outside

Europe - but this requires that the service not be capable of reception with

standard user equipment, and it would be most difficult to argue that a computer is

non-standard user equipment. So a media service provider with a presence in

Europe would find it difficult to argue that infringing content located on a US server

was only targeted at US audiences, although (in practice) they could in turn use

geolocation technologies to screen out European users. On the other hand,

member states remain free (subject to other laws and international law more

generally) to restrict content that is not covered under the amendments (i.e. by

entities not under the jurisdiction of any member state).

4.5 Targeting and tailoring

In terms of the ongoing difficulties over media services broadcast from one 

European country to another ‘targeted’ country (e.g. a broadcaster locates in 

country A and is regulated there, but its audience is predominantly in country B, 

which under the general country of origin and freedom of reception principles 

cannot regulate it), servers are another variable, and certainly make it easier to 

distort the traditional, capacity-limited national boundaries of broadcasting. It takes 

very little initiative or indeed financial investment to use a distant server -  certainly 

much less than a satellite uplink or broadcasting relay system.

During the debate on the AVMS Directive, as we have noted above, Ireland 

proposed a general modification of the TW F principles, to provide for regulation
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based on services rather than service providers. In a submission, the language

was that of ‘broadcast services’ and ‘broadcasters’, but is silent on whether this

would differ in the case of non-linear services. It can therefore be assunned that no

difference is intended and that the Irish proposal is to depart from country of origin

for audiovisual services and not just those that are linear. The proposal suggested

the ‘drafting [of] a new provision which would allow Member States to claim

jurisdiction over broadcasting services which are aimed entirely or primarily at

viewers within that Member State’̂ °. This has been heavily criticised by some

media interests, including Irish cable companies NTL/Chorus (owned by Liberty

Global)^^ and the UK-based Channel 4^^ (which sells advertising in the Irish

market for some of its channels -  a key target of the Irish proposal). However, it

does resemble principles developed by the Court of Justice^^ and is an extension

of a more limited legislative approach in the Commission’s proposal, that would

allow target-country regulation under limited and supervised circumstances.

This approach would have very interesting consequences for Internet-based 

media (whether linear or non-linear) and would heighten the need for geographical 

targeting and restriction. In some ways, it resembles the ‘prior consent’ principle 

proposed for direct broadcasting by satellite (DBS) in the 1970s, which relates to 

the discussion of UNESCO approaches in chapter 2 and give further consideration 

ton in chapter 10. The concern expressed in Ireland’s submission, that

‘Ireland’s Submission to the European Commission in relation to the Review of the Television 
Without Frontiers Directive’, http://www.dcenr.aov.ie/NR/rdonlvres/1792395D-6D22-4F70-8EEF- 
C81E148B0124/0/lrelandsSubmission.doc

Submission under the name of UPC, the holding company for both NTL and Chorus, available at 
http://www.dcenr.aov.ie

Submission from Channel 4 and Medialink Ireland, ibid.
Veronica [1993] I ECR 487 and TV10 (n 8), as discussed in L Garzaniti, Telecommunications, 

Broadcasting & The Internet: EC competition law & regulation (2"‘̂  ed) (London: Sweet & Maxwell, 
2003) [2-025],
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the effectiveness of national measures taken by smaller Member States 
may be limited in their impact as transfrontier broadcasting services 
targeted specifically at that Member State can Include material which is 
considered inappropriate or illegal in that Member State [and that it is] 
reasonable for a Member State to seek to ensure that services targeted 
specifically at its citizens should comply with the standards deemed 
appropriate in that Member State

is close to the concerns frequently expressed by nations in the developing world 

about the overpowering impact of foreign media (and the New World Information & 

Communications Order discussed in chapter 2). It also has features in common 

with the present-day satellite regulation policy of Canada, where Canadian law and 

CRTC policies restrict the use of reception equipment for US subscription services, 

and also provides for Canadian content on the two licenced Canadian DBS 

providers (StarChoice and ExpressVu), with similar procedures in place for 

satellite radio. In 1993, the CRTC made it clear that it would take action against 

services distributed without a Canadian licence via US services, including 

preventing distribution of such services on Canadian cable networks, which are 

fully regu lated .A pp ly ing  such a principle to new media services would be 

controversial, and it is likely that the Irish proposal, if pursued, would be 

vehemently opposed by media industries and Internet users (the latter on genuine 

free expression grounds), and stand little chance of success. However, a more 

nuanced approach may emerge from the suggested regulation of selected Web 

and connectivity services in the public interest as discussed in chapters 8 & 9.

4.6 External threats

^  M Fraser, Free-for-all: the struggle for dom inance on the digital frontier (Toronto: Stoddart, 
2000).
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A further issue of difficulty, from the perspective of those who wish to regulate Web

media for its content (i.e. proponents of strong hate speech laws for broadcasting

and media), is similar to that already faced with regard to unsolicited commercial

email, i.e. spam. This is that the most objectionable content is likely to be stored

on servers (and possibly controlled by companies established) in countries with

weak Internet laws, with no discernable presence in any member state. The EU,

United States and others can create strong anti-spam protections within their

jurisdictions, but (unless the global effect discussed above is apparent), this

means that the intervention only addresses a limited part of a global problem, and

can in fact contribute to a ‘displacement’ of questionable content and activities to

other jurisdictions that do not cooperate with the pro-regulation jurisdiction.

Even in the case of audiovisual media services that would be restricted in EU 

states on grounds of incitement to hatred, the protections of the First Amendment 

in the US would and indeed does encourage the authors of such content to publish 

there. For problems such as spam, where the US is fully on board with the effort to 

regulate and control it, other countries’ networks are utilised. Indeed, the short 

history of Television Without Frontiers shows that the welcoming approach of the 

UK, which for some time maintained a dual regulatory system of ‘domestic’ and 

‘non-domestic’ satellite services (with little regulation for the latter), led many 

broadcasters, European and non-European, to submit to the (hands-off) 

jurisdiction of the UK, thus avoiding regulation in other (and often targeted) 

states.^^

See generally A Harcourt, The European Union and the regulation o f media markets 
(Manchester University Press, 2005) 27-8.
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The question for the EU, then, as well as for its member states, is whether this is

the type of issue that requires the Union to engage in international diplomacy and

seek a global solution, in order to be truly effective. Without such an effort,

legislative intervention may be little more than symbolic. The philosophical and

practical justifications for controlling media that incites hatred is not just about

stopping its production in itself, but about the harms that its reception causes. It is

therefore potentially unfulfilling for the Union to successfully eradicate the creation

and dissemination of content that incites hatred, if the same content is received by

the same Europeans from a different source. Advocates of hate speech laws are

at pains to point out that it is not a ‘thought crime’ but one based on effects and

broader notions of participation in society, and therefore success requires control

of reception rather than merely a transfer of production to a different location.

5 Cultural Diversity

5.1 Article 151®®

The mismatch between international trade law and the regulation or promotion of 

cultural and creative industries has been well documented. Even as part of the 

original General Agreement on Trade and Tariffs, films ‘of national origin’ were 

treated as an exception, and there are few states that have made GATS 

commitments in the fields of audiovisual services, as we consider in detail in 

chapter 10. The Canada-US Free Trade Agreement and the subsequent North 

American Free Trade Agreement (NAFTA) contained ‘cultural exemptions’ that,

Now (with a change from unanimity to QMV) appearing as article 167 of the Treaty on the 
Functioning of the European Union.
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while disputed as to their reach, are recognised as a significant component of

those agreements (although unpopular with some industries in the US). In the

European Union, culture is recognised as an important issue of concern within EU

activities, and is dealt with principally in article 151 of the (EC) Treaty. Of special

relevance in the audiovisual media services area is the ‘transverse’ clause in

151(4):

The Community shall take cultural aspects into account in its actions under 
other provisions of this Treaty, in particular in order to respect and to 
promote the diversity of its cultures.

which while not in force at the time of the original Television Without Frontiers 

directive, is of relevance to the present process, despite being more limited than 

other similar clauses such as those pertaining to the environment (environmental 

protection is required to be integrated into the relevant legislative measures) or 

consumer issues and health, where a ‘high level of protection’ is specified.^^ It 

should be recalled that the EU’s competence in culture is limited, and that 

measures dealing specifically with culture (as opposed to television, which is a 

question of service provision with a cultural dimension, in EU legal terms) not only 

require unanimity, but harmonisation is excluded entirely by article 151(5).

From an international perspective. Television Without Frontiers is regarded as 

highly protectionist (i.e. the requirement in article 4 of a majority of European 

productions is viewed by non-European states as an obstacle to free trade), 

although of course within Europe, it is from the perspective of many small states in 

quite the opposite way (i.e. it allows for virtually unrestricted ‘foreign involvement’

1 Katslrea, The competence of the European Union in the area of culture under article 151 EC’ in 
Public Broadcasting and European Law: a comparative examination of public sen/ice obligations in 
six member states (Kluwer, 2008) 184.
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through the country of origin principle, as criticised in the Irish proposal discussed 

above). So what is the status of the proposed amendments from a perspective of 

‘cultural diversity’?

5.2 Cultural diversity and European media law

The amendments as applied to non-linear audiovisual media services are not 

favourable to this perspective. The creation of a new regulatory regime for non

linear content is being done in the virtual absence of cultural protections (whether 

for Europe with regard to the world or for individual nations within the EU). In 

contrast with the E-Commerce Directive, where article 1 (6) provides that it

does not affect measures taken at Community or national level, in the 
respect of Community law, in order to promote cultural and linguistic 
diversity and to ensure the defence of pluralism

there is a restatement and some vague words (in recitals rather than the main text)

of the Treaty obligation to take culture into account (although we should also note

that cultural policy can be used for restricting the freedom to provide services, as

confirmed in Mediawet //).̂ ® Of course, the major departure for the amendment is

that it applies some Europe-wide regulatory principles to non-linear audiovisual

media services, most notably a strict country-of-origin rule and the regulation of

content harmful to minors or inciting hatred, but article 4/5 are not carried over. As

far as the substantive text goes, the commitment is simply that

Member States shall ensure that media service providers under their 
jurisdiction promote, where practicable and by appropriate means, 
production of and access to European works within the meaning of Article 6.

Commission v Italy [1992] ECR 1-03401.
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Is the Commission making tine same mistake that the EU accuses the WTO of, in 

seeing culture as a tradeable service capable of regulation like other services and 

commodities? This is perhaps too harsh, given the concrete extension of 

unmodified Television Without Frontiers principles on European and independent 

productions (i.e. articles 4/5) to existing and future technologies within the linear 

audiovisual media services category. Clearly this is favourable to a cultural 

approach, although it does pose the same threat to national regulation in new 

media that Television Without Frontiers did for television, cable and satellite as 

originally enacted. However, if it is true that non-linear services will play an 

increasing role in the future of media, then something more specific by way of 

European protection for cultural diversity may be necessary.

If it is the case that European should have access to a wide range of cultural 

products through on-demand media, as they move away from traditional TV 

services, then market forces alone may not provide much hope for the European 

audiovisual sector against the ‘flood’ of foreign (predominantly US-based and 

English-language) products. The suggestion of investment quotas instead of time 

quotas for on-demand media is thus an interesting one.^® It should be noted that 

the Commission, after publishing its AVMS proposals, called for submissions as 

part of a consulation process on ‘content online in the single market’, in c lu d in g  

issues related to the single market and to digital rights management, with a final

Proposed for example by Eurocinema, in its response to the Commission’s proposal: ‘Position 
Paper: Audiovisual Media Services’ (31 May 2006)
http://www.europarl.europa.eu/comparl/cult/hearinas/20060601/position eurocinema en.pdf 

http://ec.europa.eu/comm/avpolicv/other actions/content online/index en.htm
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report at the end of 2007 considering the licensing of rights, DRM interoperability

and ‘legal offers’ as an anti-piracy measure.®^

Of further relevance is the agreement at UNESCO of a convention on cultural 

diversity (which we discuss in its international law context in chapters 10 and 11) 

that the European Union (both Commission and the relevant Council of Ministers) 

has recently ratified; the EU was heavily involved in its drafting and the US was 

vocal in opposition even at the moment of final adoption in Paris in 2005. The 

engagement between the new convention and existing international trade law is of 

huge relevance to the ability of European law to provide for investment quotas and 

other such interventions, even if political agreement is reached, and therefore for 

transatlantic relationships too.

5.3 Culture and the Long Tail

A further consideration, above and beyond formal legal regulation, is the economic 

and distribution models that are rising to prominence in online retail and 

entertainment. Anderson has reviewed the sales patterns from websites and 

services such as Amazon (books), Netflix (DVD rentals) and Rhapsody (music 

downloads); he argues that the ‘long tail’ effect is a major challenge to business 

models and practices.®^ This term describes how the expanded (and practically 

infinite) ‘stock’ of new retailers means that a larger proportion of sales and profits

Communication on creative content online in the Single Market COM (2007) 836 (3 January 
2008).

C Anderson The Long T a il: How the future of business is selling less of more (New York; 
Hyperion, 2006)
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come from ‘obscure’ products with low sales numbers, rather than a small number

of ‘blockbusters’.

Although Anderson’s comments do not deal with the issue of regulation, the 

challenge is clear. Strategies to promote European productions will have to be 

modified. Time quotas and subsidies may work well in a world of blockbusters, but 

with a move towards niche and specialised tastes being catered for, issues such 

as promotion and placement are just as important. Of course, there are potential 

benefits in the expansion of ‘choice’ -  smaller European producers will find it 

easier to get to the long tail marketplace (of products and of ideas!) than to the 

older and more selective arena. Regulators may also need to look at the control of 

gatekeepers (e.g. the companies that manage the stock, which are still necessary 

and indeed of great importance) as part of a policy towards culturally diverse new 

media (the power of these bodies is dealt with in detail in later chapters).

Inevitably, competition law will play a role here, and the difficulties in balancing 

competition considerations with media principles, so familiar from contemporary 

convergence debates, will be even more obvious.

6 Summary

The evolving role of the EU as a major player within world trade and international 

law means that decisions on laws such as the proposed audiovisual media 

services directive are not taken in isolation, but form part of a wider debate on 

broad themes of culture, economics and identity. The elements of the proposed 

directive that touch upon the concept of ‘Internet regulation’ have an additional
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international dimension, as discussed by Goldsmith and Wu and elaborated

above.

It does seem, however unfortunately, that public discussion and lobbying efforts 

are focusing both on narrower issues of advertising regulation and more 

philosophical ones of how the Internet is defined and understood. The concept of 

regulating Internet-based media is not simply one of freedom compared with 

censorship or of a clash of national free expression cultures, but a complex one 

that involves considerations of commercial use, cultural identity, globalisation and 

global values, not to mention a shift in the definition of what ‘the media’ actually is. 

The European Commission has perhaps attained remarkable success, though, in 

publishing a proposal that manages to upset everyone from private broadcasters 

to cultural nationalists to Internet libertarians. Nonetheless, we can present some 

examples of how the media law system of Canada, which deals with similar 

challenges to that of the EU, in an attempt to illustrate the principles at stake and 

the strengths and weaknesses of the European approach, in preparation for some 

further discussion of the role of media legislation in the regulation of the world of 

Internet media.
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C h a p te r  4: Ex e m p tin g  n ew  m e d ia  in C a n a d a

1 Media in Canada 

1.1 Introduction

Canada remains a country in which media consumption is high.^ Its broadcasting 

regulatory system and landmark Broadcasting Act is of particular interest to 

scholars of media law, not least because of the active role and constant activity of 

the statutory agency, the Canadian Radio-television and Telecommunications 

Commission (CRTC).^ To European observers, an understanding of 

developments in Canada is useful, particularly in the light of how some European 

advocates have historically turned to Canada as a source of good practice on 

issues like diversity, cultural protection and combating US hegemony,^ and how 

platforms popularised in Canada (such as domestic cable TV) are disseminated 

throughout other regions. Again, with the themes of this thesis in mind including 

the importance of reform ‘moments’ introduced in chapter 2, we focus on how that 

system has developed to meet the challenges of new technologies, specifically the 

period between 1998 and 2008 which saw the adoption of the New Media 

Exemption Order [NMEO] and subsequent defences and critiques of that same 

Order. As we will see, dealing with the ‘problem’ of new media represents a 

particular challenge for the CRTC and to the Act. These developments represent

 ̂ CRTC Communications Monitoring Report 2008
http://www.crtc.QC.ca/Enq/publications/reports/PolicvMonitorina/2008/cmr2008.htm 

See generally L Salter & F Odartey-Wellington, The CRTC and Broadcasting Regulation in 
Canada (Toronto; Carswell, 2008).
 ̂ K Sarikakis, ‘Mediating social cohesion; media and cultural policy in the European Union and 

Canada’ (2007) 24 Eur Studies 66.
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quite significant reforms, and it can be argued that the mandate set out in the Act 

is undergoing a subtle transformation, whether that be through CRTC, industry or 

other action.

1.2 The Broadcasting Act and CRTC

Regulated broadcasting in Canada encompasses a range of radio and television 

broadcasters (public, private and community) as well as broadcasting distribution 

undertakings (BDUs) (cable, satellite and multipoint distribution services). The 

purposes of the system and the regulatory approach are set out in sections 3 and 

5 of the (federal) 1991 Broadcasting Act. Section 3 sets out the ‘broadcasting 

policy for Canada’, which then guides the CRTC in regulating what the Act calls a 

‘single system’ of broadcasting. The CRTC also has responsibility for 

telecommunications, which as we will see in chapter 7 is relevant to Canadian new 

media law under the heading of network neutrality, although much of its business 

remains strictly divided into ‘broadcasting’ and ‘telecommunications’ sections.

The 1991 Broadcasting Act, based on the 1968 Act of the same title, brought 

some new issues to the forefront (such as community and Aboriginal 

broadcasting), although in the 17 years since it became law, the Canadian media 

environment has been transformed and transformed again, and the role of law - 

and not just broadcasting law, but international trade law, intellectual property and 

more - remains significant.



Chapter 4

1.3 The New Media Exemption Order
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Of course, while the 1991 Act is carefully designed as a ‘technologically neutral’ 

statute, with the intention of avoiding frequent visits to the legislature in the context 

of various new technologies, the treatment of ‘new media’ in Canada has proven to 

be quite a challenge. The CRTC’s ‘New Media’ report of 1999 (and the subsequent 

NMEO)'* was an important milestone in the modern history of the Canadian 

broadcasting regulatory system, although ten years on, its relevance and impact is 

still being debated. We will consider how this version of technological neutrality 

compares with that of the European Union in the next chapter.

In adopting the NMEO, the CRTC ruled against the regulation of ‘content’ on the 

Internet, although the regulation of certain telecoms aspects would continue. This 

made Canada one of the first countries to consider content-based regulation of 

Internet services (albeit limited to those included in the definition of broadcasting), 

and the rejection of such was significant and the subject of much discussion at the 

time, being particularly different to the debate in the US, which focused on the 

possible restriction of pornographic material rather than this more general debate. 

In that context, its apparent reconsideration of some aspects of it is of great 

interest to us.

The CRTC found that, while regulating certain types of Internet content was within 

its statutory power (a very important finding and one which was by no means

Report on New Media, Broadcasting PN 1999-84 / Telecom PN 1999-14; call for comments on 
draft order PN 1999-118; exemption order PN 1999-197. Note that all references in this chapter to 
Public Notices (PN) and Notices of Public l-iearing (NPH), apart from Telecom PN 1999-14, are to 
Broadcasting notices.
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inevitable), it would choose not to exercise its powers for the time being and 

instead issue an exemption order, as permitted by the Broadcasting Act. The 

starting point was the definition of ‘broadcasting’ under the Act, and in particular 

the references to transmission, programs, ‘reception by the public’ and ‘broadcast 

receiving apparatus’. As a program is defined as not including text, email and 

some W eb content cannot be regulated under colour of the Broadcasting Act. On 

the other hand, content that could be defined as a program would still be 

considered ‘to the public’ despite the technological distinction between Internet 

and traditional services. Facing opposition to an exemption order from those 

concerned with Canadian content, the C R TC ’s dual response was that such was 

unnecessary (due to the amount of content already available) and potentially 

unenforceable (due to the nature of Internet services). Factors of particular interest 

included the technological and user-experience differences between conventional 

and Internet media and the interactive or non-interactive nature of various 

services.

2 A Time Of Change?

2.1 Television

A series of proceedings have come and gone in just two years, making the 

regulatory framework in some respects unrecognisable. It is necessary to review 

them in as brief a fashion as we can, in order to comprehend how the system that 

new media would ‘fit’ into is itself changing. Dominating this discussion is a major 

external report commissioned by the CRTC and produced by Dunbar and Leblanc
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on the effectiveness of regulatory measures, which even suggested revisiting the 

distinctive Canadian features of sinnultaneous substitution and genre protection 

(which protect Canadian channels against US competitors).®

For example, the Commission has conducted a wide-ranging review of the 

regulatory framework for ‘over-the-air television’, focusing on issues such as the 

role of the TV stations with respect to Canadian programming and the transition to 

digital and high-definition television.® The changes that emerged including the 

eventual removal of advertising time limits, with the 12-mlnutes-per-hour cap 

increasing over a number years and ultimately to be removed bt=y September 

2009.^ The similarities with the levelling-down approach of the AVMS Directive 

should be noted here.

One Important feature of Canadian broadcasting worth noting here is that the 

overwhelming majority of consumers access over-the-air television via some sort 

of BDU, typically cable. This does explain the importance placed on access by the 

CRTC through the years, which has an impact on discussions regarding new 

media. The financial arrangements between BDUs and television channels remain 

under discussion. During these proceedings, additional Issues became more 

prominent, including the regulatory treatment of video-on-demand (which is fully 

within the scope of the Broadcasting Act, albeit exempted for the time being when 

Internet-based), in the same way that the European Commission has, the CRTC

® L Dunbar & C Leblanc, Review o f the Regulatory Frameworl< for Broadcasting Services in 
Canada (2007) httD://www.crtc.qc.ca/ENG/pubiications/reports/dunbarleblanc.htm 
® NPH 2006-5 
 ̂PN 2007-53
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queried the ‘delineat(ion of) those features that distinguish VOD and [subscription 

VOD] from linear programming services’.

The Canadian Television Fund (CTF) which was funded by the federal 

Government and by BDUs, typically as a condition of licence in fulfillment of 

Broadcasting Act policies, has also seen proposals for some change. The primary 

issue is the creation of two separate funds with separate boards, a public stream 

designed to fulfill ‘cultural objectives set out in the Broadcasting Act’ and a more 

popular, market-oriented private fund; public money building the former and BDU 

contributions the latter, with only public broadcasters would be able to draw from 

the public fund and private broadcasters from the BDU-financed one.® We also 

can note a proposal for the creation of a ring-fenced fund for programs for new 

media platforms that remains under discussion.®

2.2 Radio

Probably the most significant change in the regulation of Canadian radio this 

decade came in the new Commercial Radio Policy,̂ ® which continued a trend of 

scaling back specific regulatory requirements regarding format while retaining the 

essential elements of ‘Canadian content’ requirements. The CRTC’s approach to 

Canadian talent on radio can be pointed to as an illustration of how it is not

® PN 2007-70 and PN 2008-62.
® PN 2008-58. The result was a new ‘Canada Media Fund’ with an experimental/new media 
stream, launched in 2009.
^°PN 2006-158
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possible to understand Canadian broadcast regulation without paying close 

attention to the section 3 Broadcasting Policy.”

Digital radio remains substantially underdeveloped in Canada, with issues relating 

to frequency allocation appearing to be the most significant obstacle. It is not the 

case that no digital services are available: ‘pay radio’ via BDUs has been available 

for some time in Canada, and a service mostly unknown in Western Europe, 

satellite radio (predominantly used in cars), has become a noteworthy feature of 

the North American radio market. It is therefore the regulation of satellite radio, 

with its hundreds of music-only channels, that has made a particular impact on 

public consciousness, influenced in no small part by the outraged reaction of 

various parties. By considering this sector, we can understand how the Canadian 

system has been extended into emerging technologies. The regulation here, 

though, takes place by way of condition of licence and not regulations of general 

application. The specific conditions of licence, and the mere fact that a licence was 

granted, caused great concern to some stakeholders. The two licensed satellite 

services, while Canadian-controlled, are effectively Canadian versions of the two 

major US providers (XM and Sirius), using the same satellite systems, though are 

required to ensure that 10% of their channels available to Canadians use 

Canadian content. Approval did not come until 2005 (well after the US services 

launched) and opponents of the decision called on the federal Government to 

intervene (the Government declined to do so). Subsequently, the CRTC also 

permitted a number of BDUs to carry satellite subscription radio services. The

Dunbar & Leblanc (n 5) 201-202.



Chapter 4 116

recent merger of the US XM and Sirius systems^^ raises interesting questions as tc 

the future of Canadian satellite radio.

Meanwhile, the growth of Internet radio continues - whether simulcasted 

streanning, Internet-only streaming or the most recent area of growth, podcasting 

(as discussed in chapter 3 and relevant to the consideration of user-generated 

content in chapter 6). It is particularly international in its scope, a feature 

recognised by the CRTC.^^ Indeed, the latest releases of Apple’s Internet-enabled 

iPhone (and to some extent the related iPod Touch which accesses the Internet 

through wifi alone) have prompted some commentators to highlight how easy it is 

to use it as a portable radio device, bringing the era of full Internet radio ever 

closer. While radio streaming has been a feature of Internet use for many years, 

and long before the popular adoption of Internet video or TV  services due to the 

lower bandwidth requirements, it has been effectively confined to those accessing 

the Internet through fixed connections (dial-up, then ISP broadband and 

sometimes wifi hotspots). Now, though, iPhone customers have the ability to 

access most radio streams, and indeed face no additional charges in most 

markets due to the availability of ‘unlimited’ data plans. While this was not possible 

until Apple itself implemented a software and design change that allowed the 

creation of third-party applications, and indeed could be restricted for non

specialist users by future Apple or wireless carrier action (a particular danger 

requiring further consideration), the general direction is towards personal radio 

uses moving towards mobile devices. The CRTC has thus recognised the rapid

P Shenon, ‘Justice Department approves XM merger ŵ itii Sirius’ {New York Times 25 March 
2008) http://www.nvtimes.eom/2008/03/25/business/25radio.html.

Perspectives on Canadian Broadcasting in New Media: a compilation of research and 
stakeholder reviews (2008) http://www.crtc.qc.ca/Eng/media/rp080515.pdf [Perspectives] [89-90] 
and accompanying tables.
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development of radio services through alternative platforms, refusing the mobile 

industry’s request (as part of the mobile exemption order proceedings discussed 

below) to include all broadcasting services in the order. It found that while 

technological limitations restricted the effect of the exemption order within TV, 

such an order would have exempted effectively all radio services (including 

subscription radio) from regulation as it was technologically trivial to provide radio 

services via mobile devices.^"*

2.3 Mobile

The Broadcasting Act allows the CRTC to exempt particular activities from 

regulation if doing so would not be an effective way of achieving the policy 

objectives of the Act. Famously, the NMEO was an exercise of such power. 

Recently, the CRTC had cause to review the application of the NMEO and also 

consider a further order - both decisions related to television-like services available 

via mobile phones and related devices.

This particular discussion was prompted by the very public promotion of ‘mobile 

TV’ services by wireless carriers and a resulting letter from the Canadian 

Association of Broadcasters (CAB) seeking clarification on the regulatory status of 

such services. In response, the CRTC issued a call for comments in mid-2005.

The response was a pair of decisions published the following year.

PN 2007-13 [21]
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In the first decision the CRTC ruled that certain mobile TV services were, althougf 

included in the statutory definition of broadcasting, exempted from regulation 

under the NMEO, as they fit the definition of services ‘delivered and accessed ove 

the Internet’.̂ ® These services, offered by Canadian wireless carriers with 

assistance from MobiTV (a US service), were amusingly talked down by the 

carriers, who were at pains to explain how the quality is low and the screen is 

smalP® (language not reproduced in their advertising material). Customers could 

view TV content via their mobile handsets, typically channelled by MobiTV via the 

Internet to their carrier and then over the carrier’s wireless network for the ‘last 

mile’. Opposition came from broadcasters and related industries (presumably 

concerned about competition with an effectively unregulated industry) and from 

those concerned with cultural and linguistic issues (typically arguing that the 

effectiveness of CRTC supervision on Canadian content, bilingualism, etc would 

be diminished by ‘extending’ the NMEO to TV via mobile phones).

This did not dispose of the matter, though, with there being some services that 

used different technologies, so mobile broadcasting was and is not confined to 

services delivered via the Internet. The CRTC, having decided that mobile 

broadcasting in general did not require regulation at the present time, therefore 

simultaneously proposed a further exemption order to exempt non-Internet mobile 

TV from regulation (along similar lines to the original NMEO but as a separate 

Order rather than an amendment). After a relatively uncontroversial process, the 

Commission issued a new Order in these terms.Understandably, the wireless

PN 2006-47
The ‘Lemay-Yates report’ commissioned by the Canadian Wireless Telecommunications 

Association, referred to in PN 2006-47 [12],
PN 2007-13
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industry criticised the draft order on the grounds that it was potentially 

underinclusive (in that future handsets etc offered by wireless carriers would not 

be exempted) and the broadcasting industry criticised it on the grounds that it was 

potentially overinclusive (in that future offerings from the carriers that would 

resemble domestic equipment for receiving TV signals would be exempted). The 

CRTC went some way towards satisfying these competing claims, removing 

specificity from the reference to handset types but adding a proviso that the order 

related to ‘point to point technology’ with a ‘separate stream of broadcast video 

and audio to each end-user’. (The CRTC also agreed to include Canadian 

ownership and prior consent of broadcaster restrictions, but rejected submissions 

proposing Canadian content provisions and services for the deaf).

An issue not yet resolved is the positions of the mobile carriers, not yet regulated 

by the CRTC (due to the exemption orders) but occupying an influential position 

vis a vis the content accessible to Canadian audiences via mobile services. 

Broadcasters have already criticised the fact that the carrier requires content 

producers and services to affiliate with them, questioning whether the carrier is 

properly acting as an ISP or as a BDU-like gatekeeper.^® This theme was picked 

up in Perspectives, with the CRTC recording complaints from stakeholders about 

unreasonable denial of access to platforms by carriers;^® notably, this paragraph 

stood alone but followed a lengthy discussion on network neutrality (see chapter 

7). Furthermore, although the CRTC was prepared in 2006 to accept that users 

would not usually replace conventional TV watching with mobile TV watching (at

PN 2006-47 [25] and [15]. 
Perspectives (n 13) [230].
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least in terms of the times and circumstances of v iew in g ),ca rrie rs  have 

subsequently promoted the availability of full episodes as a feature of mobile TV; 

provocatively, one carrier (Bell Mobility) has cooperated with the (infamously not 

licenced in Canada and US-based) HBO for such services.^^

2.4 Diversity

W e should not forget that cutting across the various platforms are the questions of 

media diversity, concentration and control. The CRTC has worked on this too in its 

‘Diversity of Voices’ proceeding, ‘in light of the current wave of consolidation in the 

Canadian broadcasting industry’.̂  ̂ This was a reference to the (then proposed) 

purchase of CHUM by CTV Globemedia, of Alliance Atlantis by CanWest and 

other pending transactions. The hearings attracted significant public attention. In 

January 2008, the results were announced: much of the existing suite of policies 

remained in place, but a prohibition on the ownership of any two local radio 

stations, TV stations or newspapers serving the same market was proposed and 

(subsequently) confirmed, a limit of 45%  of television share introduced, and a 

policy adopted preventing agreements between undertakings ‘that would result in 

one person effectively controlling the delivery of programming in a market’.̂  ̂

However, given that so many transactions (or to be precise, changes in effective 

ownership of licences) had been approved, it is understandable how opponents of

PN 2006-47 [43],
‘HBO and Bell deliver premium TV programming to mobile phones’ (press release) (1 April 2008) 

http://www.reuters.com/article/pressRelease/idUS172457+01-ADr-2008+PRN20080401 
‘CRTC to undertake a review of issues relating to the diversity of voices in Canada’ (press 

release) (13 March 2007) http://www.crtc.ac.ca/ena/news/releases/2007/r070313.htm  
PN 2008-4
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media concentration argued^'^ that the new restrictions would not have significant 

practical impact on the Canadian media situation.

3 Future Environment, Perspectives

3.1 First Steps

In June 2006, the federal government instructed the CRTC to compile ‘a factual 

report on the future environment facing the Canadian broadcasting system’.̂® 

Requesting comments from the public on what should be included in this report, 

and commissioning a number of research studies, the CRTC published its Future 

Environment report in December 2006.^® While much of it is in similar terms to the 

regular Monitoring Reports produced by the CRTC, it also provides a useful 

overview of the positions of the various interested parties, and a considerable 

chapter is dedicated to the submissions received regarding policy and legislative 

matters. The NMEO was of course debated in this section, with the CRTC finding 

that there was no need for an immediate review but that it would monitor the 

situation closely, moving to a review if sufficient evidence (regarding Canadian 

presence or adverse impact on regulated undertakings) came to light. In this 

regard, it launched a ‘New Media Project Initiative’ in 2007, which led to the ‘New 

Media Perspectives’ report being published by the CRTC in May 2008. This report 

reviewed changes since the Future Environment report, specifically in the area of 

new media.

‘Critics slam CRTC cross-media ownership policy’ (Toronto Star 16 January 2008) 
http://www.thestar.com/article/294394

Order in Council PC 2006-519
The Future Environment Facing The Canadian Broadcasting System (14 December 2006) 

http://www.crtc.ac.ca/ena/publications/reports/broadcast/rep061214. htm
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3.2 Perspectives: a change in tone?

Although the consistent approach of the CRTC has been that regulation is 

unnecessary due to the differences between existing media and new media, the 

Perspectives report does show a sharp change in tone. Relying on research data, 

it is noted that consumption of new media is climbing and the impact on 

conventional broadcasting is becoming apparent.^^ Particular concern is 

expressed over how there is unbalanced competition between regulated and 

unregulated undertakings.^® Although some have summarised the new 

environment as Canadian consumers finding their vo ic e s ,c o n c e rn  is expressed 

by others on what this means for the coherence of the regulatory system and the 

effectiveness of the Broadcasting Act. Statistical information suggesting that high 

users of new media (both audio and video) in Canada are less likely to be users of 

traditional broadcasting (contradicting earlier research) is certainly making an 

impact.^°

It is argued in the report that important developments in ‘enablers’ of new media 

services not detailed in the Future Environment are relevant: examples include 

reliable geolocation and digital watermarking.^^ Of course, all of these 

technologies existed to some extent at the time of the Future Environment, though

Perspectives (n 13) [3].
Ibid [9],
P Dinsmore, ‘New paradigms in TV regulation’, paper delivered to New Developments in 

Communications Law & Policy 2006. The author was and is a vice-president (regulatory) at Rogers 
Communications.

Perspectives (n 13) [65]; see also Salter & Odartey-Wellington 605.
Perspectives (n 13) [112].
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it is clear that the difference is perceived as the widespread availability or 

effectiveness of the various solutions.

3.3 Next steps

Following the publication of the report, the CRTC issued what it referred to, 

cautiously, as a ‘call for comments on the scope of a future proceeding on 

Canadian broadcasting in new media’. I t  set out a number of questions:

• What is the scope of new media broadcasting?
• Are incentives or regulatory measures required for the creation and 

promotion of Canadian new media broadcasting content?
• Are there any barriers to accessing Canadian new media broadcasting 

content?
• What other broadcasting policy objectives should be considered within the 

scope of the proceeding?

These questions indicate that the Commission is interested in some of the same 

issues that the European institutions are, and we see the common ground of 

facilitating a broader discussion on broadcasting policy and regulatory goals. The 

references to barriers, consistent with the history of the CRTC in terms of access, 

is important in the context of the various obstacles and problems that we will go on 

to discuss in chapter 7. However, even the very necessity for any discussion is 

contested by some. For example, the ‘Canadian ISP Alliance’ (CISPA), made up of 

a range of major ISPs and formed specifically for the purpose of responding to the 

CRTC proceedings, makes a case against carrying out any review. It is asserted in 

the CISPA statement that neither Parliament nor the federal government has

PN 2008-44
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requested a review nor a reassessment of existing regulations.^^ It takes a brave 

and perhaps foolhardy - party to make a case like this, particular when the CRTC  

clearly possesses the legal authority to carry out studies (sections 14(1) and 18(3) 

of the Act in particular), not to mention the clear statement in the NMEO, Future 

Environment and Perspectives and related proceedings that the CRTC would 

revisit the exemption if appropriate. The CRTC announced in October 2008 that it 

would hold a hearing on the matter in 2009, seeking answers to questions such as 

the definition of broadcasting in new media and the role of the NM EO .^

4 Challenges to the CRTC

4.1 The ‘opting out’ threat

This is the age of new media, of Google, Yahoo, You Tube, Facebook, 
Joost and of dozens more unregulated enterprises emerging or in the 
development stage. Regulated enterprises like Citytv find themselves 
sufficiently challenged by the need to succeed financially while meeting 
legislated cultural imperatives without having to shoulder the additional 
burden of inflexible regulatory dictates.

This excerpt from a dissenting opinion written by former CRTC commissioner 

Stuart Langford in relation to a Commssion decision to require CTV Globemedia to 

dispose of the City TV channels as part of its takeover of CityTV parent CHUM in 

2007^® is a very interesting one. While he joined the majority in approving the 

transfer in control of the CHUM  licences, he would also have allowed CTV

C ISPA  submission re PN 2008 -44  [27],
^  Notice of Public Hearing 2008-11 . Ultimately, the C R TC  continued the New Media Exemption 
Order, and referred the question of the status of ISPs to the Federal Court. The result was a 
determination that ISPs would normally fall outside of the Broadcasting Act, but only in 
circumstances where their actions w ere truly neutral. This provides an important link to the 
question of network neutrality (see chapter 7).
 ̂ Decision 2007-165 .
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Globemedia to take over CityTV’s licence, on the grounds that it is difficult enough 

to survive in the competitive urban markets and that the proposed purchase would 

have provided funding and stability. (Ultimately, the City TV channels were 

purchased by another media corporation with diverse interests, Rogers).

This provocative point, a reminder of how new media policy is not only found in 

documents and statements headed as such, is one that has started to make its 

way into discussions of communications policy in Canada, though it reflects a 

long-standing argument about evolving technologies. The argument is that 

because conventional radio and TV has to compete with the Internet services not 

regulated by it via the Broadcasting Act, it is necessary to be flexible in applying 

law and regulatory policies to regulated broadcasters. Indeed, this has been a 

major factor in the development of the AVMS Directive, such as the decision to 

loosen advertising restrictions on the ‘linear’ or ‘scheduled’ (i.e significantly 

regulated) services while clarifying or introducing minimal regulation for the non

linear or on-demand services, as presented in chapter 3.

It has furthermore been suggested that there is a reasonable possibility that 

Canadian audiences will ‘leave the regulated broadcasting system’, for example 

choosing to view HDTV and similar content from Internet or US sources rather 

than via Canadian-licensed and controlled services.^® The latter is potentially 

capable of being controlled - and indeed reflects an issue with which the CRTC 

and Canadians are quite familiar, not least from the 1990s debates over direct-to-

Dinsmore (n 29) [28].
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home satellite services and the subsequent litigation about ‘grey market’ devices.^ 

However, the control of legitimate ‘high quality Internet T V ’ is certainly a significani 

one given the legal power of the CRTC to regulate such and the actual decision to 

refrain from doing so in the NMEO. As for legally dubious Internet sources, author 

of the 2008 Two Solitudes report^® Alan Sawyer briefed newspapers in advance of 

its publication that in most cases, TV programmes are available through peer-to- 

peer services. He added that it was his belief that Canadian audiences use peer- 

to-peer service for reasons including the lack of alternative, legitimate access to 

programmes in alternative formats.^®

With those warnings duly noted, we turn to the non-CRTC aspects of broadcast 

regulation, bearing in mind the presentation of the ‘toolkit’ approach to media 

regulation in chapter 2, before concluding with some observations on the evolving 

role of the CRTC.

4.2 Convergence

Of course, the CRTC has for some time found itself dealing with issues that are 

not part of the familiar broadcasting-regulation environment, everything from 

people with disabilities to municipal land. However, issues that would have been 

seen as the domain of the broadcasting regulatory system - or indeed of the CRTC  

as a whole, i.e. including its telecommunication functions - are frequently being

see e.g. section 9(1 )(c) of the Radiocommunication Act, as discussed in ExpressVu v Rex [2002] 
s e e  42.

A Sawyer, ‘Changing channels: alternative distribution of television content’ (9 September 2008) 
http://www.crtc.qc.ca/ENG/media/rp080606.htm  

‘Canadians skirt law to view American T V ’ (Toronto Star 5 July 2008) 
http://www.thestar.com/article/454964
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dealt with elsewhere. ‘Convergence’ may have had an important impact on the 

CRTC’s own activities (though the day-to-day work is still in some respects split 

between separate divisions, with a recent decision to create a single Policy 

Development and Research sector worth noting),and the co-operation between 

the CRTC and Competition Bureau has been present for some time - but even 

outside of those expansive borders, interesting things are happening.

In Perspectives, a useful paragraph summarises a difficulty in the legislative

background as well as the conceptualisation of what is media:

Many stakeholders have raised the fundamental question of how to define 
new media broadcasting. Some stakeholders have suggested a broad 
definition to capture all audio-visual programming online regardless of the 
method employed to retrieve it, such as downloading, streaming, or peer-to- 
peer distribution. Others, however, caution that such a broad definition 
could include digital retail activities (for example, digital music, television 
and film purchase), which they argue should not be considered 
broadcasting for the purposes of furthering the broadcasting policy 
objectives of the Act.'̂ ^

This is indeed broader than the way that the European Commission has tackled 

the problem, and it is clear that it is necessary for someone to give consideration 

to digital music and film downloading in the sense of national media and cultural 

policy. Whether that is the CRTC is of course a different question; the European 

Commission dealt with it, to some extent, in the Content Online proceedings 

mentioned in chapter 5. It was argued in Dunbar-Leblanc that a ‘national policy for 

electronic media’ is necessary; this would encompass tax credits, copyright and 

other issues. They suggested that the CRTC consulted with other departments 

and agencies to bring this into being. Perhaps a template for this approach is the

‘C R T C  realigns its organizational structure’ (press release) (15 July 2008) 
http://w ww .crtc.QC.ca/enq/NEW S/RELEASES/2008/i080715.htm  

Perspectives (n 13)  [32] and [171].
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‘New Media Advisory Committee’ set up by the CRTC as part of the New Media 

Project Initiative, for the purpose of providing ‘guidance and advice’ to this specific 

project. It encompasses officials from both parent departments (Industry,

Canadian Heritage) as well as other general (Competition, Copyright) and media 

(NFB, Telefilm) agencies. However, the concerns expressed by others regarding a 

drift away from public participation and scrutiny (considered later in this paper) 

cannot be ignored if such an approach is to be pursued by the CRTC and other 

public authorities.

4.3 Film Tax Credits

The ‘C-10 controversy’ is a particularly timely example of how Canadian media 

policy pops up in the most unusual of places, and shows how not all issues of 

scope and definition are technology-related. The controversy pertains to Bill C-10, 

‘An Act to amend the Income Tax Act, including amendments in relation to foreign 

investment entities and non-resident trusts’, reintroduced by the Minister of 

Finance in October 2007 after the proroguing of Parliament. The primary purpose 

of the bill was, according to the Minister, the preventing of tax avoidance and 

deferral, though it also was presented as including ‘a number of technical 

amendments to update the Income Tax Act and ensure the law reflects 

government policy’.'̂  ̂ One of these technical amendments would require the 

Minister for Canadian Heritage to, before certifying a film for the purposes of a 

well-known tax credit scheme, be satisfied that ‘public financial support of the 

production would not be contrary to public policy’.

‘Canada’s New Government strengthens the income tax system’ (press release) (9 November 
2006) httD://www.fin.qc.ca/news06/D6-065e.html
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The opposition Liberal Party argued that amendments to the Government’s 

proposals were necessary, relying not just on concepts of artistic freedom but also 

the protection of the film industry and its economic viability.'^^ The smaller New 

Democratic Party, which had followed the issue from early in 2008, focused on the 

censorship dimension and attacked the Conservative Party for attempting to 

introduce ‘subjective’ socially conservative tests into public policy.' '̂  ̂ Although the 

responsible Minister had argued that it was necessary to remove the ‘absurdity’ of 

public funds being spent on films that violated federal criminal law (we can note, of 

course, that the Criminal Code of Canada does restrict expression on certain well- 

litigated grounds such as obscenity and hate speech), an aide later confirmed to a 

newspaper that no application for support had ever been received for a film that 

was suspected of such an offence."*^

Journalist Mark Steyn, though personally embroiled in a free speech controversy 

over his media writings on Islam being the subject of complaints to the Canadian 

Human Rights Commission), argues that the issue is not one of speech but of the 

State’s control of its own spending."^® His colleague Andrew Coyne puts it simply: 

‘[it’s] not censorship - it’s judgment’.'̂  ̂ Even setting aside this debate, though, it is 

not difficult to see how this is a broadcasting-regulation issue. That is to say, the 

proposed actions would have an impact on the production of Canadian films and -

‘Liberal Senators release amendments to the Conservative censorship bill’ (press release, 18 
June 2008) http.7/www.liberal.ca/storv 14094 e.aspx 

‘Statement by Bill Siksay on Bill C IO  and censorship’ (press release, 29 February 2008) 
http://action.vtfeb.ca/home/billsiksav/en alerts.shtml?x=114316 

‘Bill C-10 fixes non-existent problem’ {Toronto Star 10 March 2008) 
http://www.thestar.com/article/326759 

M Steyn, ‘I have an idea for you, Cronenberg’ (Maclean’s 12 March 2008)
A Coyne, ‘Man the barricades! Film tax credits are taking fire!’ {Maclean’s 6 March 2008).



Chapter 4 13C

in particular in the context of the promotion of Canadian content through 

broadcasting law - the type of materials made available to and viewed by 

Canadian audiences/®

4.4 Bill C-61 and Copyright Reform

Those who study Canadian copyright law have seen the debate on the reform of 

the Copyright Act go from a hypothetical discussion though a series of abortive 

attempts all the way to a high-profile controversy, helped along its way by rallies, 

Facebook petitions and the intervention of legal scholars such as Geist (developer 

of the Fair Copyright for Canada online campaign)"® - with most of the activity 

being in opposition to the G overnm ent‘s proposals. The proposed legislation (Bill 

C-61) fell due to the calling of a federal election, but the debate carried right 

through into the election campaign itself.®° While a detailed consideration of the 

Bill is beyond the scope of this paper, a number of its components, including 

provisions on uploading, anti-circumvention and format shifting, certainly have the 

potential to affect the broadcasting landscape.

The law regarding intellectual property, and copyright in particular, is undoubtedly 

an important matter for broadcasters, but is even more so for new media 

producers. In the absence of CRTC regulation, it is tempting to suggest that a 

video on the Internet is ‘unregulated’ in Canada - aside from laws of general 

application such as provisions of the Criminal Code, the fact that it is virtually

The clause at issue was not in the final version of the legislation and has not been reintroduced 
to date.

See http://www.faircopvriqhtforcanada.ca/about/
Further legislation has been proposed but none have received the approval of Parliament to 

date.
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impossible to produce new media content without dealing with a basket of rights 

means that the lack of a CRTC licence does not equal no legal constraints.

The ISPs faced an early challenge in this regard, when the Copyright Board, on 

application from an organisation of composers (SOCAN), set a ‘tariff’ pursuant to 

the Copyright Act, payable by ISPs to copyright holders. The matter ultimately 

reached the way to the Supreme Court.^^ Ultimately, the Court found that ISPs 

were not subject to copyright law in respect of the downloading and streaming 

activities of their customers and therefore the tariff did not have a legal basis. 

Undeterred, SOCAN continues to seek a tariff applicable to the producers of 

Internet audio content (podcasters, broadcasters, etc), and the Copyright Board 

has dealt with part of the application, though further court challenges are 

anticipated and not all aspects have yet been disposed of. Indeed, there is a 

proposal for payments of 25% of revenues or operating expenses (minimum $200 

per month) for such websites (20% for pay audio-style services and 15% for radio

like Internet-only services or simulcasts of conventional radio).

In the US, as noted in the previous chapter, similar proceedings have led to some 

regulation of the nature of programming on Internet radio services (tracks per hour 

by a particular artist, etc) that certainly blur the lines between IP law and the core 

functions of a media regulatory system. So for now, the fact that some music 

services (digital pay audio and satellite radio, for example) are ‘controlled’ by both 

CRTC and Copyright Board, while others (Internet radio) by Copyright Board only, 

means that decisions made by the Board take on particular importance. A related

SOCAN V CAIP [2004] SCC 45.
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point is made by broadcasters, arguing that tariffs set by the Copyright Board for 

the use of copyright-protected content in new media could stifle innovation and 

prevent consumer adoption.^^ This is not the first time that there has been 

interesting interactions between copyright and broadcasting law in Canada (BDUs, 

for example, are covered by sui generis copyright provisions on the retransmission 

of distant signals) although already the added dimension of the non-regulation of 

new media has led to some complications, when the Copyright Act was amended 

to prevent online retransmitters (unregulated due to NM EO ) from benefitting from 

these provisions.

4.5 Conclusion

The Canadian broadcasting system has been the subject of a decade of extremely 

rapid regulatory and technological change. It is remarkable how many reports 

have been produced and notices and decisions issued. We will, in the following 

chapter, consider some of the similarities and differences as between Canada and 

the European Union, in an attempt to understand the differing impulses that drive 

the reform of media law and its application to the various new technologies that 

are available.

“  Perspectives (n 13) [166],
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C h a p te r  5: T he  e v o lu tio n  o f  n ew  m e d ia  l a w ?

1 Introduction

Having set out the characteristics and values of media law in chapter 2, and 

considered notable features of how media law in the EU and Canada has been 

developed or extended so as to cover (or not cover) aspects of new media in 

chapters 3 and 4, some important themes are emerging. Here, it is suggested that 

there are three specific issues that while, not at the top of the lists of those 

engaged in the public debate regarding the various proposals, are likely to have a 

major impact on what emerges when the dust settles, if it ever does. These issues 

are technological neutrality, forms of regulation and decision-making (including 

public participation), and the interaction between the regulation of new media and 

ongoing anxieties about identity, language and the protection of vulnerable 

individuals. The ways in which these developments may constrain the role of 

extended or redrafted instruments of media law requires us to look at other 

approaches, including those that derive their legal authority from private relations, 

and therefore the changing approaches that State authorities take must be 

balanced with the increasing power of others discussed in subsequent chapters.

2 Technological Neutrality

2.1 Definition
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Technological neutrality has been somewhat marginal in the literature of media lav 

and regulation, although given its role in the development of older forms of IT law, 

there are some perspectives from that field that we can value. Writing in a clear 

ICT context, Koops has offered helpful articulations of technological neutrality, 

while cautioning that there is no generally agreed definition of such.^ Concepts of 

technology-independent law (in the Netherlands) and technological neutrality in the 

UK and EU, which he refers to, relate to but do not exactly match the idea that the 

law should not distinguish between online and offline activities.^ However, the 

term in common use, that of ‘technological neutrality’, is more widely used in 

various states and also at international fora. It is the idea that regulation is ‘value- 

neutral with respect to technology’̂  and should not favour one or more 

technologies over others. A purportedly less extensive interpretation is that 

regulation should not hinder the development of technologies, although this is 

perhaps even more susceptible to the criticism of technological determinism  

outlined later in this chapter. Technological neutrality is very frequently defined in 

terms of markets, i.e. that regulators allow the market (as opposed to public 

representatives) to decide which technologies should be used and become 

successful.'* There is a need to reconcile it with the more complex understanding 

of technology mentioned in chapter 2, whether it be Innis’s understanding of the 

history of technology or Lessig and Murray’s discussions of regulation.

2.2 Influence on European Commission

 ̂ B-J Koops, ‘Should ICT regulation be technology-neutral’ in Starting Points for IC T  Regulation: 
deconstructing prevalent policy one-liners (The Hague; Asser, 2006).
 ̂ Ibid 78.
 ̂ Ibid 85.

* ‘Editorial’ (2007) EBU Technical Review No 312.
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It is freely acknowledged in the supporting documents to the AVMS proposal that

the philosophy of ‘technological neutrality’ underlies the European Commission’s

approach to new media regulation. For example, it is argued in the impact

assessment that:

modern rules in the audiovisual policy field should not discriminate between 
and within different delivery platforms and thus create a level playing field 
for fair and enhanced competition between different operators^

In this specific context, it is meant that the European framework on issues such as 

advertising or European productions would not differ from technology to 

technology (e.g. cable vs satellite, computer download vs mobile phone download) 

-  although, of course, a distinction is still made between linear and non-linear 

services, which is (in part) technologically mediated in the absence of complete 

convergence that makes all technologies equally suitable for linear and non-linear 

services, which is most certainly not the case. Similar principles have been cited in 

other approaches to new media regulation; for example, the CRTC has applied the 

principle in the regulation of direct-to-home satellite in relation to cable 

broadcasters. The European Union referred to the term in a 1998 opinion on the 

protection of children and human dignity in audiovisual services and has done so 

on many occasions since.®

This approach can be criticised, though, on the grounds that the supposed 

‘neutrality’ fails to recognise the difference between platforms and the relationship 

between creator, technology, audience and society. Apart from the association 

between supposed neutrality and simple determinism (which we will return to

 ̂ impact Assessment (SEC(2005) 1625) 23.
® C Reed, ‘Taking sides on technological neutrality’ (2007) 4 SCRIPTed 263, 265, referring to OJ C 
214 (10 July 1998),
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below), technological neutrality disregards many years of research on the differinc

effects of similar content in different formats. In terms of communications theory, i1

has long been recognised that the audience -  the ‘receiver’ under the orthodox

(and broadly unfashionable) paradigm of communications -  plays a key role in the

mediation of the ‘transmission’ from the ‘sender’. Technological neutrality, or the

idea that the regulator should not ‘discriminate’ between technologies, is a self-

imposed restraint; in no other field would a regulator voluntarily give up its right to

be sensitive to context. One cannot imagine, for example, a transport regulator

refusing to set different speed limits for rail, highway and rural road or a nutritional

authority adopting a principle of ‘food group neutrality’.

The work of Marshall McLuhan is of use here, particularly as we have already

considered the theories of the Toronto School in chapter 2. McLuhan wrote at

length about the differences between media and on the characteristics of print and

electronic formats.^ His writings on the role played by technology and the medium

of broadcast, and the distinction between ‘hot’ and ‘cold’ media, can be of use in

understanding how assuming equivalence between a cinema experience and a TV

dinner, or a telephone call and a satellite radio broadcast, is a narrow regulatory

approach rather than a forward-looking one. Although not phrased in such a way

by the US Supreme Court, it can be observed that it has essentially rejected

technological neutrality in First Amendment analysis -  preferring content neutrality

coupled with differing scrutiny (e.g. for over-the-air television as opposed to cable

television, or indeed for the Internet as opposed to other media). An example is the

holding in US v Playboy by Kennedy J that there is a ‘key difference between

 ̂ Understanding Media (Toronto; McGraw Hill, 1964) and The Medium is the Massage (New York; 
Bantam, 1967). For a discussion of the hot/cold distinction in relation to Web media, see P 
Levinson, Digital McLuhan (New York; Routledge, 1999) ch 10.
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cable television and the broadcasting media, which is the point on which this case 

turns: cable systems have the capacity to block unwanted channels on a 

household-by-household basis.’®

2.3 Comparative approaches to technological neutrality

However, supporters of the Commission’s approach, such as the European 

Broadcasters Union, point with pride to the fact that only content is regulated® -  the 

direct opposite of McLuhan’s exhortation that ‘the medium is the message’. In 

Europe, the alternative seems to be that only the message can ever be the 

message. Interactivity, too -  the core of the hot/cold distinction and something that 

sets many new media platforms apart from those that came before -  is not treated 

as an appropriate method for regulatory decisions, although the linear/non-linear 

division does capture limited aspects of its scope. Interactive TV, though, remains 

an area without huge market success to date. We could, in any event, further 

question the commitment of the Commission to technological neutrality, as there 

are many aspects of currently popular new media that fall outside of the scope of 

AVMS (DVDs, for example)^® and furthermore, the operation of the Treaties as 

discussed in the earlier chapter limit Community action in various other ways, 

meaning that some technologies (by virtue of their role in the single market) will be 

regulated differently to others. On the other hand, there can be problems with this 

even more neutral approach, which we can see from the Australian example. The

® u s  V Playboy (2000) 529 US 803, 815.
® EBU, ‘Draft Audiovisual Media Services Directive: Initial EBU contribution to the first reading’ (3 
April 2006) http.7/www'.europarl.europa.eu/connparl/cult/hearinas/20060601/position ebu en.pdf 3 

P Valcke & D Stevens, ‘Graduated regulation of “regulatable" content and the European 
Audiovisual Media Services Directive: one small step for the industry and one giant leap for the 
regulator?’ (2007) 24 Telennatics & Informatics 285, 298.
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Australian Communications and Media Authority (ACMA) now adopts a 

classification approach, using similar tools to those used for films and computer 

games in respect of Internet content. This has inevitably been a major part of an 

ongoing debate on filtering in Australia, with a particular focus on the protection of 

children/’ Proposals to this effect floated in the UK in December 2008 were 

greeted with significant opposition/^ The social acceptance of neutral regulation 

must be some distance off.

An example of how neutrality can be a coherent regulatory device comes from the 

Canadian Broadcasting Act; there exists statutory language on technologies, but 

this is in the context of a unitary system underpinned by a detailed and dedicated 

statute. The Act is quite detailed in setting out the characteristics of the national 

broadcasting system (‘a single system’, s. 3(2)) as well as the manner of 

regulation:
f

the Canadian broadcasting system should be regulated and supervised in a I 

flexible manner t h a t ... is readily adaptable to scientific and technological I
change (...) [and] does not inhibit the development of information |
technologies and their application or the delivery of resultant services to 
Canadians (s 5(2)(c) and (f)).

The description of the system in s 3 is in language that would be more 

recognisable as the recitals of an international treaty or indeed an EU directive, 

setting out key policy objectives with regard to bilingualism, Canadian content, 

regional development, public broadcasting, and so on. Why, then, is the 

Commission so reluctant to express a view? Does swearing loyalty to 

technological neutrality avoid answering difficult questions?

B Simpson, 'New Labor, new censorship? Politics, religion and internet filtering in Australia 
(2008) 17 Inf Comms & Tech L 167.

 ̂ R Winnett, ‘Internet sites could be given “cinema-style age ratings”, Culture Secretary says’
(Daily Telegraph 26 December 2008).
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The powers of the CRTC are generally assumed to be broad and unconstrained. 

Indeed, there has been no reported successful challenge (in a court) to a CRTC 

decision on procedural grounds since 1976.^® The courts have struggled with the 

loose definitions of the Broadcasting Act and taken a deferential approach.^'' 

However, this does not mean that the Act’s purpose is to frustrate the legal rights 

of participants. The Act is not merely designed to prohibit or allow particular action, 

but is directed to both the CRTC and the licensed operators across the industry 

and acts as a high-level guide to the system.

2.4 Neutrality and technological development

One challenge that the CRTC will face in dealing with new media is the extent of 

its powers in relation to ISPs; as noted in the previous chapter, the new 

association of ISPs suggests that the CRTC cannot require them to make any 

payments, although the earlier New Media proceedings certainly saw this issue 

raised, and the CRTC has not hesitated in the past to find that an actor is subject 

to regulation as a BDU for those aspects of its business that constitute 

broadcasting.^® A more fundamental argument advanced by the ISPs, though, is 

that of the lack of parliamentary discussion on new media. Although they note that 

the consideration of the 1991 Act did not include this matter^^ (open to debate, 

depending on how you read the Act’s supposed ‘technological neutrality’), it can be

L Dunbar & C Leblanc, ‘Review of the Regulatory Framework for Broadcasting Services in 
Canada’ (2007) http.7/www.crtc.ac.ca/ENG/publications/reports/dunbarleblanc.htm 271.

The most recent notable example of such is Genex Communications v Canada (AG) [2005] FCJ 
No 1440 (the ‘CHOI-FM’ case).

L Salter & F Odartey-Wellington, The CRTC and Broadcasting Regulation in Canada (Toronto: 
Carswell, 2008) 126.

Ibid 594.
Canadian ISP Alliance submission (available via http://vww.crtc.qc.ca) [29].
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countered that much parliamentary time has been spent on various reports

(including on media ownership and pluralism, as in the European Union) only to

see little or no legislative outcome, and therefore awaiting a legislative response

may, in practice, mean the status quo will prevail. Those who would like to reopen

the Act are also warned that one amendment may well trigger a range of

contradictory proposals.^® The question then is whether the system has reached

the point at which such is desirable or necessary.

The Broadcasting Act itself is a relatively unconventional statute. It is essentially 

an enabling Act and sets out the goals that the CRTC will then implement through 

its decisions and orders. In recognising that Parliament would have some 

difficulties in the day-to-day regulation of a complex sector, and sensitive to the 

political and theoretical objections that are associated with direct State regulation 

of the media, the legislative branch chose to set the goals (social, political, 

economic) and then take a step back. The shaping of sections 3 and 5 of sections 

of the Act, though, is notable as an example of how a range of interest groups 

have influenced the regulation of Canadian broadcasting.’® By lobbying for 

particular elements to be included in the statutory provisions, interest groups can 

plant a seed that they hope will grow into a range of future CRTC decisions. 

Indeed, Collins argued in the 1990s that “the story of broadcasting policy [in the 

UK and Canada] could (almost) be written as an account of the acts and actions of 

Parliament".^” But will this remain the case if public participation withers and the

Salter & Odartey-Wellington (n 15) 787.
D Young, ‘Discources on communication technologies in Canadian and European broadcasting 

policy debates’ (2003) 18 Eur J of Comms 209, 230.
° R Collins, ‘Reflections across the Atlantic: contrasts and complementarities in broadcasting 

policy in Canada and the European Community in the 1990s’ (1995) 20(4) Can J of Comms 95.
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CRTC follows the gospel of regulation as a last resort, as discussed later in this

chapter?

The technology-neutral definitions of the 1991 Bill were among the first in the

world^^ but the subsequent statements of ICT bodies like the Information Highway

Advisory Committee:

‘it is critical that market forces determine what technology is appropriate for 
the provision of a particular service ... only in this way can Canadians 
receive full benefits from the convergence among technologies and 
industries now occurring in the economy^^

and the evolving ideas on telecommunications regulation represent a different form

of neutrality. It means that proposed laws can, however much of a paradox it may

seem, never be truly neutral, not least when the practical result is a set of

regulated services and a set of unregulated services. For all the purported

advantages of the NMEO, these inconsistencies and the avalanche of reports and

proposals on new media discussed in chapter 4 certainly subject the Act to one of

its greatest challenges yet.

2.5 Analysis

Meanwhile, the direction of media policy in the European Union is towards 

neutrality without an understanding of what the system-wide objectives are. Of 

course, the level of detail from the Canadian experience would most likely be 

politically impossible to agree between France and England, let alone for the entire 

or expanding EU. We have already argued that the relationship between media 

law and national identity is an important one. However, the idea of denying the role

Young (n 19)223.
Reproduced ibid 224.
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of technology and the diverse impacts of different media while refusing to go

beyond vague expressions of Europeanism in the audiovisual media system(s) is

perhaps a self-restraint too far. The EU has displaced the ability of national

governments to control the media consumed by their citizens (through the ‘country

of origin principle’ whereby the regulation of a media provider in one state normally

precludes further regulation in another), but has not replaced it with any idea of

what a European media space should ‘be’. Indeed, given the fact that certain

issues (such as the regulation of media concentration and pluralism) remain

reserved to the individual member states of the Union, though constrained by

harmonisation in related areas such as general principles of free markets and

competition law, even European expressions of the purpose of the media

system(s) fall short of coherence. National regulators cannot (in general) interfere

with broadcasts (or audiovisual media services) from other European countries

(thus subverting the existence of a national media system), but nothing is there to

replace this shaping of identity. How sustainable is this system, lacking in a clear

purpose, in the light of its proposed expansion (without regard for the wide

differences between technologies) to a wide range of content on the Internet and

other platforms? How can it now try to exclude non-linear W eb activities ‘not in

competition with television broadcasting’ (the suggestion made by the Council of

Ministers, as part of its successful attempt to confine the scope of regulation to TV-

like services) while including those that are? When it is recognised, as we saw in

chapter 2 that regulatory features are a part of certain computer technologies, how

can it ever be prudent to ignore those differences while attempting to regulate? A

middle way is put forward by Reed, who argues that some technologically neutral

rules can be designed to reach a common goal through differently constructed
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laws for a given technology,a lthough it is easier to apply this approach to the

Broadcasting Act than to the AVMS Directive. An alternative approach worth

noting is how services such as video-on-demand are regulated in Canada,^"*

mentioned in chapter 4, with an emphasis on ensuring the availability of Canadian

content, except where they are ‘delivered and accessed via the Internet’ in line

with the New Media Exemption Order and, through the 2006 additional order, non-

Internet distribution using mobile phones, from regulation under the Broadcasting

Act. In this approach, the advantages of ‘specificity’ that Reed later sets out

(certainty as to scope and compliance requirements and forcing the lawmaker to

keep the matter under review on an ongoing basis), which are illustrated through

reference to road vehicle regulations,^® can also be utilised to understand the

Canadian framework of dividing between a somewhat neutral statute and more

specific CRTC decisions, policies and regulations.

2.6 Technological determinism

Much of the language of the European Commission on media law reform, 

particularly that which refers to technological neutrality, sits quite easily within the 

historical and theoretical tradition of technological determinism. In this section, we 

continue with the approach of attempting to reconcile legal approaches and 

aspects of media and communications theory. Technological determinism is the 

idea that technology is an independent autonomous force that shapes society.

Reed (n 6) 267.
The current policy is set out in Public Notice 2000-172, 

http://www.crtc.qc.ca/archive/ENG/Notices/2000/PB20Q0-172.htm. with provisions relating to the 
availability and promotion of Canadian films, quotas for Canadian content generally, investment in 
production and talent development, etc.

Reed (n 6) 283.
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often in new and unexpected ways.^® The alternative, associated in particular with

sciiolars of the social shaping or construction of tech n o lo g y ,is  to study the socia

factors that shape technology, to situate technology both in the context of

communications history and other scientific currents and trends, and to approach

technological change as a symptom or response as well as a cause.

Technological determinism involves an acceptance that regulators and other

economic, social, political and cultural actors are always responding to

technological change; the contrary view is best expressed by Winston, that social,

political, economic and cultural factors are the ‘prime determinants of technological

change’.̂ ®

The expression of the determinist view is familiar in Commission and industry 

circles. The civil society plenary that formed a part of the World Summit on the 

Information Society (W SIS) offers a critique of this type of approach in recognising 

that ‘no technology is neutral with respect to its social impacts and, therefore, the 

possibility of having so-called “technology-neutral” decision-making processes is a 

fallacy’.̂ ® The civil society organisations argue that ‘careful social and technical 

choices’ need to be made at all stages of technological development, and that 

negative impacts are more difficult to correct at a later stage. This is in some ways 

an expression of technological pessimism, but also a call for participation and an 

ongoing dialogue between technologists and regulators and audiences. It is 

directly in opposition to the view of the strict neutralist-determinists that media

R Williams, Television: Technology and Cultural Form (London; Fontana, 1974) 9-13.
See e.g. the essays in D MacKenzie & J Wajcman (eds), The Social Shaping of Technology (2"“̂ 

ed) (Milton Keynes; Open University Press, 1998).
B Winston, Media Technology & Society: A History (London; Routledge, 1998) 341.
WSIS Civil Society Plenary, ‘Final Statement’ (11 December 2003) 

http.7/www.worldsummit2003.de/download enAA/SIS-CS-Dec-25-Feb-04-en.pdf
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technologies should develop organically (reflecting of course the expression of

public will through markets and purchase habits) and then only be regulated as a

corrective measure where necessary.

2.7 Determinism and tlie market

Indeed, the presumption that new technologies are unstoppable forces is, as we 

have seen in reference to technological neutrality and will see in the context of 

regulatory reform, picked up and coupled with pro-market views with great relish. 

Some interesting networks and alliances have been formed, with explicit mandates 

or strategies to be involved in European-level debates on regulation. An example 

is the Audiovisual Stakeholders Group, a UK-based alliance that supports light- 

touch regulation. The Broadband Stakeholders Group, a government-industry 

partnership that is a key player in the audiovisual group, is on record as arguing 

that in the context of the regulation of Web content, ‘(the) dangers of prematurely 

formulating central policies and regulation, rather than allowing them to develop 

organically from within the marketplace, are serious.’̂ ® Those who write new 

regulations are thus faced with a public perception of trying to regulate something 

that is ‘developing organically’, which encourages a sceptical and cynical 

approach to the question of law and technology, and is thoroughly refuted by 

Lessig’s work discussed in chapter 2. Where determinism meets jurisdictional 

pessimism, as Gibbons argued in 2000,^^ there is a serious threat to the protection 

of pluralism. However, subsequent developments in approaches to cyberlaw, also

http://www.broadbanduk.orq/EC/061013 BSG Content online response %20FINAL.pdf 
T Gibbons, 'Pluralisnn, guidance and the new media' in C Marsden (ed). Regulating the Global 

Information Soc/efy (Routledge: London, 2000) 312.
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discussed in chapter 2, must surely have taken the sting out of the pessimistic

approach somewhat.

How can a shift away from determinism contribute to a better regulatory 

environment in Europe? The European Parliament has taken the approach of 

suggesting various amendments that relate to themes of media literacy and medic 

pluralism, although as we saw in chapter 3, securing specific legislation on 

pluralism has never been possible within the European Union. However, the 

general tone of the debate is still a reactive one, with the wall between 

technological development and legal reaction standing as strong as ever. The part 

that an understanding of media in society can play in bridging the gap is yet to be 

recognised outside of academic discussions, where few scholars (particularly in 

media studies) would subscribe to the ‘blatant technological determinism’ that 

business leaders and sympathetic politicians appear to favour.^^ Indeed, the 

adoption of new technologies may be a very important part of the ongoing revision 

and reconsideration of regulation, and approaches that discourage a thoughtful 

approach to such process can hardly be said to be consistent with the academic 

understanding of media and culture nor, it is contended, the protection of non

corporate interests in the media system.

3 New regulation

3.1 Dunbar-Leblanc and Smart Regulation

32 T Storsul & T Syvertsen, ‘The impact of convergence on European television policy’ (2007) 13 
Convergence 275, 285.
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With a version of technological neutrality already established, the focus of reform 

in Canada has been on general aspects of regulation and markets. The Dunbar- 

Leblanc report introduced in chapter 4 restates the familiar provisions of the 

Broadcasting Act, noting that the CRTC is required to implement a range of 

objectives ‘without any guidance from Parliament as to where to place its 

emphasis’.̂  ̂ However, particular attention is given to section 5(2)(g) of the Act:

The Canadian broadcasting system should be regulated and supervised in 
a flexible manner th a t... is sensitive to the administrative burden that, as a 
consequence of such regulation and supervision, may be imposed on 
persons carrying on broadcasting undertakings.

Although this section is mentioned again and again in the report, also of note is the 

discussion of ‘Smart Regulation’ principles, developed by a Government 

committee though not articulated in legislation of general application. In the case of 

telecommunications, the Government-appointed Telecommunications Policy 

Review Panel reported favourably on their possible application to 

telecommunications regulation - and the Policy Direction^'* issued by the 

Government to the CRTC in respect of the Telecommunications Act cod\f\e6 them. 

It is therefore puzzling to see how the authors of the report could find that ‘while 

the circumstances of the telecommunications and broadcasting industries 

regulated by the Commission may be very different, these principles of smart 

regulation are equally applicable and adaptable’; while the actions of the federal 

government in issuing the Policy Direction are open to criticism, it is surely more 

appropriate to change the philosophy of regulation by legislation or by Policy 

Direction, and therefore the discussion of ‘Smart Regulation’ for broadcasting falls

Dunbar & Leblanc (n 13) vi.
Order-in-Council PC 2006-1534.
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outside of the democratic safeguards utilised in the case of telecommunications 

regulation. We can note, though, that the report itself defends the need for some 

onerous regulatory requirements and indeed suggests the extension of a few, 

meaning that it defies easy categorisation as a full-throated call for deregulation.

The Policy Direction, too, reads very differently to the policies set out in the 

primary legislation. It requires the CRTC to rely on market forces ‘to the maximum 

extent feasible’ and is virtually silent on non-economic objectives of the regulatory 

system. The Canadian government has also issued directions to the CRTC on two 

specific telecommunications matters since 2006 - one on the regulation of VoIP 

and one on local telephone rates, both perceived as deregulatory. The 

philosophical shift reaches its natural conclusion in the comments of the 

Competition Commissioner, Sheridan Scott, who told the telecommunications 

industry that ‘regulation should always be viewed, not as a first step, but as a last 

resort’.̂  ̂ That said, the Canadian government has recently retreated from an 

ambitious recommendation in the Competition Policy Review Panel’s Compete To 

Win report^® that restrictions on foreign investment in telecommunications and 

broadcasting should be liberalized.^^ A mixed approach can be detected in some 

Canadian and Australian documents from the end of the 20*  ̂century, where it is 

suggested that it is inappropriate to dismantle regulation in favour of ‘commercial 

Darwinism’, but that the defence of the status quo is unlikely to succeed, however

Speech to Canadian Telecoms Summit, reported in CBC Special Report: Disconnected (9 
September 2008) http://www.cbc.ca/technoloqy/storv/2008/09/05/tech-disconnected-main-b.html 

Competition Policy Review Panel, ‘Compete To Win’ (Final Report) (26 June 2008) 
http://www.ic.qc.ca/epic/site/cprp-qepmc.nsf/en/home 

‘Harper promises to relax foreign investment rules’ {Globe and Mail 12 September 2008).
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passionately it is advocated.^® The European Union’s ‘better regulation’ agenda^®

is influential within the AVMS reforms, although it is expressed at a more general

level and focuses somewhat on dismantling complex regulations and directives

and removing duplication, as part of the Union’s ‘Lisbon Strategy for Growth &

Jobs’.

3.2 Participation

The Dunbar-Leblanc report also criticise the C R TC ’s public hearings for wasting 

‘costly public hearing time’ by allowing what they refer to as non-applicant 

interveners (which for many hearings include competitors, trade unions, 

community groups, other media interests, NGOs and others) to speak. They argue 

that much of the material presented duplicates the submissions of the applicant or 

a fellow intervener, and that the evidence is already on the record through written 

submissions. While this is a technically accurate analysis of the situation, it is not 

appropriate to view public hearings in terms of technicalities alone. The C R TC ’s 

hearing processes are a site of significant stakeholder and community 

engagement and, given the context of the CRTC as an arms-length agency, form a 

key part of its democratic legitimacy. Indeed, of any agency, one dealing with 

media can only expect to hear from a diverse range of interests. What is 

duplication to some observers (‘abuse of process’ according to Dunbar-Leblanc, 

who recommend that the CRTC should be quicker to refuse an intervener an 

opportunity to speak) is the chaotic but democratically valuable business of

B Goldsmith, J Thomas, T O’Regan & S Cunningham, ‘Asserting cultural and social regulatory 
principles in converging media systems’ in M Raboy (ed). Global media policy in the new 
millennium (Luton: University of Luton Press, 2000) 107.

Communication, 'A strategic review of Better Regulation in the European Union’ COM(2006) 689 
(14 November 2006).
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popular participation in government to others. From an entirely different

perspective, Salter & Odartey-Weliington suggest that although the CRTC

universe can become an ‘insider’s world’, particularly given the complexity of som

matters, the problem would be lessened if commissioners themselves were able t<

be advocates.P aying tribute to former Commissioners who were prepared to

speak publicly in support of the social and political goals of the Broadcasting Act,

they suggest that this is a matter of quite some concern.

The Centre for Canadian Studies at Mount Allison University’s ‘Canadian 

Democratic Audit’ found that ICT policy (as distinct from broadcasting policy and, 

historically, telecommunications policy) is formed in an environment ‘disconnected 

from the [Canadian] tradition of relatively democratic communications policy- 

making’.'*̂  This distinction between separate traditions of broadcasting, 

telecommunications and IT policy-making demands further attention in the light of 

apparent convergence. A number of observers have analysed the evolution of ICT 

policy making, with the role of the private-sector dominated National Broadband 

Task Force coming in for particular criticism,'*^ although one study of the history of 

Canadian ‘computer policy’'*̂  records how attempts in the 1960s and 1970s to take 

a utility-based approach (i.e. that computer services would be regulated and 

promoted in a similar way to utilities like electricity and water) failed, despite initial 

enthusiasm on the part of Government. (Of course, it was not particularly well 

acknowledged at that stage that ICT policy would interact with broadcasting to

Salter & Odartey-Wellington (n 15) 793.
D Barney, T h e  democratic deficit in Canadian ICT policy and regulation’ in M Moll and LR Shade 

feds). Seeking Convergence in Policy and Practice (Ottawa: CCPA, 2004) 95, 105.
 ̂ D Gutstein, E.con: how the Internet undermines democracy (Toronto; Stoddart, 1999) 74, 82-4, 

88-98; D Barney, Communication Technology {Vancouver: UBC Press, 2007) 43-4, 51.
L Mussio, ‘Prophets without honour? Canadian policy makers and the first information highway’ 

in D Robinson (ed), Communication History in Canada (Toronto; OUP, 2003), 81-3.
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such an extent). Even then, concern was expressed that action was necessary to

enable new technology to meet the social and economic needs of the state

(perhaps as far from the prevailing modern models of technological determinism

and neutrality discussed above where the new technology requires the state to

change its policies!) - but these statements were quickly replaced by a favouring of

competition and free markets. In this context, the New Media decision is

condemned by the Audit, not necessarily for its result but for how subsequent

developments have failed to be debated and analysed through the CRTC’s

processes.' '̂^ The new processes mentioned in chapter 4 for the review of the

NMEO will need to be scrutinised very carefully.

The argument here is that what is valuable about the Canadian approach to 

communications policy - wide engagement, significant attention to cultural factors, 

and aspects of deliberative democracy - is being ignored when ICT policy is 

formed. We can note similar criticisms of the Bangemann report in the European 

Union,''^ the impact of which can be seen in the focus of both telecommunications 

and broadcasting reform in more recent years. Given that more and more of the 

traditional broadcasting, cultural and communications policy areas are being 

superseded by or integrated with the ICT ‘file’, the question surely is how much of 

the ‘old’ approach can survive? Will the integration of broadcasting and ICT 

policy-making mean that the former will change the latter, or is that simply too 

much to hope for?

'^Barney (n 4 2 )6 1 .
J Servaes, The European information society: a wake-up call’ in J Servaes (ed), The European 

Information Society: a reality check (London: Intellect, 2003) 11-12; L Simpson, NetPolicy.com: 
public agenda fora  digital world (Washington, DC: Woodrow Wilson Centre, 2000) 330-1.
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4 Media, Culture, Language and Society
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4.1 Media regulation and identity

It has been argued that that the clearest obstacle to successful regulation is the 

notion of technological neutrality, and a view expressed that it is an updated form 

of technological determinism. However, a question that runs through the entire 

debate is the fact first noted in chapter 2 that media and media regulation cannot 

be separated from culture and cultural identity -  and when such is at a European 

level, the existence of a European space (or spaces) through which ideas are 

mediated remains one of great controversy and interest. It may well be that new 

media may reflect (or contribute to the creation of?) a more precise form of 

European identity, but this is by no means assured. Frontiers, despite the 

presumption in the popular name of the original directive on television 

broadcasting, are not just derived from law, but from a sense of being, becoming 

and belonging. A theme that illustrates this, and one that we will return to in 

chapter 11, is the interaction between language and new media. Language laws in 

France and Quebec, for example, are well known legislative efforts to promote the 

use of a particular language in the public and private spheres. Both are not 

formally ‘anti-English’, although defending against the influence of English, 

especially in the case of Quebec, is clearly a major part of the rationale of the 

legislation. In achieving this aim, though, the problem of applying existing 

legislation to content on the Internet must be dealt with.

4.2 Social fears and new media law
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Furthermore, we must consider the way in which new media, through its own 

popularity, engages other debates. At the moment when the Commission 

introduced its AVMS proposals in 2005, it would have been accurate to say that 

Canada was the major case study of the exclusion of new media (in most cases) 

from a system of broadcast law. However, in the intervening period, the ground 

has shifted somewhat, with the Canadian approach being seriously challenged by 

various requests for regulation of new media, and the related dispute regarding 

network neutrality (discussed in chapter 7).

New media is perhaps a 'victim' of its own success, then. The more astute service 

providers have managed to construct useful and successful services. This in turn 

undermines the argument that new media is not a major part of the media 

environment and is primarily the domain of the self-sufficient amateur. In 

particular, this gives a strong argument to the established media players, who see 

that they are subject to very detailed and prescriptive rules, in some cases, but 

others using a different platform are not so. This way of thinking has clearly 

influenced the AVMS Directive. However, even that approach has dated quite 

quickly, with the role of platforms and gatekeepers becoming a prominent one, 

raising a different set of questions. Furthermore, we can see just how prominent 

various lobby groups without a specific interest in the Internet have become. If so 

much social and media life takes place online, then those concerned with bullying, 

health or suicide, to give but a handful of examples, will turn their attention to 

Internet content, and become a part of the debate on possible legislation. This has 

an impact on the development of media law in that it moves the debate away from
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a more abstract debate about the rights and wrong of regulation per se, but

specific calls for regulation so as to achieve particular social goals. Very few of

these focused groups, though, will be arguing against legal control: they may not

pay attention to other groups but they can be seen, collectively, as a signpost

towards regulation. Should this be the case, then, why is it so hard for media law

to grapple with new media, when so many non-media-specific groups are able to

advance persuasive claims for regulation?

4.3 Conclusion

The impact of the matters discussed above is that instruments like the AVMS  

Directive and Canadian Broadcasting Act are relevant to a discussion of new 

media, but cannot serve as a comprehensive reference for citizens, creators, 

investors or indeed legal scholars. For each attempt made to bring new services 

under a legislative umbrella, there are moves against public-interest regulation as 

a general concept, and the partial triumph of technological neutrality brings the 

debate towards one of the regulation of competition above and beyond cultural or 

social goals. So, as we will see in the following chapters, the ‘gaps’, such as they 

are, are filled in by a range of players. Some may be able to achieve the goals that 

‘modernisers’ of media regulation have been prepared to dispense with, while 

others have no interest in doing so, with the latter point causing us to ask what 

sorts of controls (legal or otherwise) should be available to the public, in order to 

counter what will be argued is a historically resonant threat of what Innis warned 

would be the monopolisation of communications.
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C hapter  6: T he M ass A ge 1 : W ebsites

1 Introduction

In this chapter, and the chapters that follow, it is argued that the potential for 

cultural monopolisation through the use of control points should at least cause us 

to consider whether aspects of new media applications may facilitate the 

restriction of freedom of expression in certain circumstances, despite the promise 

of the democratisation of media assumed in the absence of licensing and control 

through media law discussed in the previous chapters. This problem can be 

observed as one of particular significance in the context of new web applications, 

particularly those characterised as ‘social networking’ or ‘web 2.0’, where vast 

amounts of rich content, important data and interpersonal connections are 

facilitated by hosts (household names like Facebook and YouTube) and accessed 

through high-speed broadband connections. As we have demonstrated in the 

previous chapters, the key players and concepts here are considered to be some 

distance from conventional concepts of media law. In this chapter, the role of user

generated content will be explained and the controls exercised by websites and 

online services discussed. In later chapters, we turn to the role of the ISP, situated 

in an ongoing policy debate regarding ‘network neutrality’, and to various possible 

responses, with a theoretical framework for responding to this challenge being 

built up over the course of these chapters.

To set the scene, we will note the part that cases on freedom of expression have 

played in the development of cyberlaw, proceeding to the elaboration of a concept
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of the ‘mass age of Internet law’. This phrase refers to the way in which 

contemporary Internet use, in particular the consumption and creation of new 

media, engages legal concepts in a more direct way than has been the case in th< 

past. The primary illustration of the challenge that we face is the question of the 

power of the hosts of the relevant content, including portals for user-generated 

content and managers of social networking services. Legal principles in the area o 

copyright and data protection are also discussed, recognising the argument 

considered in chapters 3 and 4 that broadcasting legislation alone does not tell the 

full story of media law and also the toolkit, code and power approaches to media 

previewed in chapter 2.

2 Law and the Internet

2.1 Reno, Gutnick and the state of the Net

Those who favour strong protection of freedom of expression can look at the

history of the Internet (and indeed selected moments from the history of Internet

law) and assume that the state of speech is strong. In what was the first US

Supreme Court case to deal with a substantive Internet issue, ACLU Reno,

censorship provisions of the Communications Decency Act (CDA) were struck

down, with the crucial finding being the classification of Internet speech by

reference to broadcast regulation:

Thus, some of our cases have recognized special justifications for 
regulation of the broadcast media that are not applicable to other speakers 
... Those factors are not present in cyberspace. Neither before nor after the 
enactment of the CDA have the vast democratic fora of the Internet been
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subject to the type of government supervision and regulation tinat has 
attended the broadcast industry (Stevens J)^

However, this state of affairs should not be taken for granted. The technological 

features that, for reasons related to or unrelated to theories of free speech, appear 

to favour strong protection of speech rights do not mean that such advocates can 

sit back and reflect on their successes. The architecture of the Internet, if changed, 

can have a different relationship with expression (as compared with historical and 

existing systems)^ and this, of course, means something in Internet law. Control of 

expression by governments remains possible, in particular through the control of 

gatekeepers such as credit card merchants, postal services and others, as argued 

by Goldsmith & Wu.^

Conflicts between legal systems interest not just the student of private 

international law but also the publisher of potentially controversial or actionable 

content. At one particular moment after the turn of the century, following the 

Australian High Court case of Dow Jones v Gutnick,^ the predictions were rather 

apocalyptic. Publishers and media organisations intervened in the case and made 

the argument that finding for Gutnick (who alleged that an article on a US website 

could be the proper subject of defamation proceedings in Australia) would make 

Internet publishing extremely difficult. The judges of the High Court dismissed this 

‘spectre’ as ‘unreal’; in practice, the decision has not opened the floodgates for 

Internet defamation claims and thus the fears of the publishers can be seen as

 ̂ACLU V Reno (1997) 521 US 844, 868.
 ̂L Lessig, Code version 2.0 (New York: Basic Books, 2006), ch 5.
 ̂J Goldsmith & T Wu, Who controls the Internet? Illusions o f a borderless world (Oxford: OUP, 

2006)ch 5.
Dow Jones v Gutnick [2002] HCA 56
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somewhat overstated,® although the position of English law as a home for ‘libel 

tourism’ remains controversial. It has been argued that Gutnick represents the 

defence of legal systems against attack® and that it can encourage 

accommodation rather than conflict between different legal system s/ Neither, 

though, is it prudent for publishers to ignore the lessons of Gutnick and other 

cases from the earlier period of Internet law, that the decisions of national courts 

are at least in some way relevant. Even as far back as the turn of the century it 

was starting to be recognised by some that the idea of ‘uninhibited public debate’ 

was no longer a reality for many users,® and the system of domain name 

registration, which we discuss in more detail in chapter 11 has long been identified 

as a weakness in the ‘free speech’ system of the Internet, with recent examples of 

censorship through the domain name system affecting sites doing business with 

Cuba^ and (at first instance, although subsequently overturned) the Wikileaks 

website.

2.2 Introducing the Mass Age

® N Garnett ‘Dow Jones & Co v Gutnick: will Australia's long jurisdictional Reach chill Internet 
speech world-wide?’ (2004) 13 Pacific Rim J of L & Policy: M Saadat, ‘Jurisdiction and the Internet 
after Gutnick and Yahoo!’ [2005] 1 J of Internet L & Tech, 
http://www2.warwick.ac.ul^fac/soc/law2/eli/iilt/2005 1/saadat/.

J Reidenberg, ‘Technology and Internet jurisdiction’ (2005) 153 University of Pennsylvania L Rev 
1951
 ̂B Fitzgerald, ‘Dow Jones v Gutnick: Negotiating “American Legal Hegemony” in the transnational 

world of cyberspace’ [2003] Melbourne U L Rev 21.
® I Dmitrieva, ‘Will tomorrow be free? Application of state action doctrine to private Internet 
providers’ in I Vogelsang & B Compaine (eds), The Internet Upheaval: raising questions, seeking 
answers in communications policy (Cambridge, MA: MIT Press, 2000) 3.
® A Liptak, ‘A wave of the watch list, and speech disappears’ {New York Times 4 March 2008), 
http://www.nvtimes.com/2Q08/03/04/us/04bar.html 

D Ardia, ‘Court orders Wikileaks.org shutdown, then grants limited reprieve?’ (Citizen Media Law 
Project 18 February 2008), http://www.citmedialaw.orq/bloq/2008/court-orders-wikileaksorq- 
shutdown-then-qrants-limited-reprieve: ‘Judge dissolves Wikileaks.org injunction’ (Electronic 
Frontier Foundation 29 February 2008), http://www.eff.orq/press/archives/2008/02/29 ; ‘Bank Julius 
Baer drops Wikileaks suit that prompted free speech protests’ (San Jose Mercury News 5 March 
2008), http://vww.siliconvallev.com/news/ci 8465216
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In this thesis, we pay particular attention to the practical role played by non-state 

actors (whether for commercial or legal reasons) in shaping Internet law as 

perceived by the user. There is a growing body of scholarship on this and related 

matters.”  While the ease of use and the large communities of users found at 

social networking websites certainly encourages communication and expression, 

there are a number of issues of particular concern that deserve to be aired. There 

are indeed some dangers associated with this environment where ‘friends’ are 

supposed to be able to communicate and share creative content with each other, 

and political speech and intellectual property are useful points to focus on. 

Although user-generated content is the area that we look at in more detail, as 

appropriate to this thesis’s focus on what has traditionally been the domain of 

broadcast media, web use today shows other relevant trends, such as the number 

of users of auction service eBay, the volume of online shopping transactions, and 

indeed the sheer number of Internet connections across the world.

The boom in the creation of what is recognised as new media (or something 

similar to media in form or in content) is an element in what can be termed a ‘mass 

age’ of Internet law. W e choose this phrase for the reasons set out in the following 

paragraphs, but inspired (in linguistic terms) by McLuhan’s exploration of the 

potential for puns on his own ‘medium is the m essage’; his 1967 book The

S Kreimer, ‘Censorship by proxy; the First Amendment, Internet intermediaries, and the problem 
of the weakest link’ (2006) 155 U Penn L Rev 12; J Zittrain, ‘A history of online gatekeeping’ (2006) 
19 Harvard J of L & Tech 253; C Ahlert, C Marsden & C Yung, 'How “Liberty” disappeared from 
cyberspace: the mystery shopper tests Internet content self-regulation’ (2005, Report, Programme 
in Comparative Media Law and Policy, http://pcmlp.socleq.ox.ac.uk/text/libertv.pdf). Detailed work 
on self-regulation has been carried out by D Tambini, D Leonardi & C Marsden (eds). Codifying 
Cyberspace : communications self-regulation in the age of Internet convergence (London: 
Routledge, 2007) (see also http://pcmlp.socleq.ox.ac.uk/selfrequlation/ for the research project 
behind the book) and on IP, speech and new media: K McLeod, Freedom O f Expression: 
Resistance and Repression in the Age of Intellectual Property (Minneapolis; University of 
Minnesota Press, 2007).
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Medium is the Massage (supposedly so titled as a result of an error) derived 

massage, mass age and me sage from the original ‘message’.

The theories and questions developed In the earlier days of Internet law, such as 

jurisdiction, comparative freedom of expression and intermediary liability, are not 

only abstract or theoretical, but are issues that are likely to be relevant to the 

‘average’ Internet user. Of course, legal solutions to questions like who is liable foi 

what is posted on Usenet or bulletin boards have been under consideration for 

some time, with the corresponding developments in cyberlaw discussed in chaptei 

2. However, there is a considerable difference in social impact (recalling the 

critique of determinism in chapter 5) between systems and legal principles 

developed in relation to a technology used by an extremely small minority of ‘early 

adopters’ and those of a more general type, and thus the current period of growth 

in ‘user-generated content’ is highlighted as being of particular interest. When 

everyone (or to be more realistic, some users) is a producer, those subject to the 

diverse facets of Internet law are a correspondingly significant group of persons. In 

the earlier days of the publishing and dissemination of content on the Internet, the 

legal system was one of engaged speculation - a community of early-adopters 

(followed by perceptive legal scholars) with significant knowledge of the legal 

position (or lack of legal position) with regard to particular issues, and academic 

commentary on what ‘online law’ would look like. This community was particular 

aware of freedom of expression issues and rightly saw the greatest threat coming 

from government ce nsor sh ip . In  2000, Marsden recognised that this system was

12 ' ‘A new frontier for speech and society’ in M Godwin, Cyber Rights : defending free speech in the <
digital age (New York: Times Books, 1998),
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undergoing a change, with a growth in legal disputes matching the growth and 

popularisation of the online world, particularly its globalisation.^^

And so, the modern situation is one of a more stable legal system, a highly 

commercialised environment, and a vastly increased user base that (as we will 

discuss) sees its legal rights and duties determined by contracts they have never 

read and decisions made by people they will never meet. This is in some ways a 

stable system without significant engagement by users, who (as a community or 

communities) may not, as in the past, participate in the articulation of an active 

consensus based on free speech rights. So while ignorance of the law should be 

no excuse, the consequences for the cultural purpose of freedom of expression (or 

freedom to communicate) are significant. The hopes that we have for new media 

and our belief in the value of user-generated content raise important questions of 

principle, as the stronger parties (Web 2.0 hosts or platforms or, as considered in 

the next chapter, broadband-controlling ISPs) are able to shape the actions of 

users. This is achieved through a blend of law, technology and culture, in a way 

that can goes beyond both normal consumer relations and even the earlier wave 

of Internet activity. Given the engagement of the user as producer, and the 

ongoing suspicion that the Internet industries express towards legal control of their 

industries, this situation is unlikely to change in the short term.

C Marsden, ‘Introduction’ in C Marsden (ed), Regulating the Global Information Society 
(Routledge; London, 2000)
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3 User-generated content and social networking
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3.1 Why is ‘web 2.0’ so Important?

The popularity of ‘user-generated content’ represents the fulfilment of many 

optimistic predictions about ‘new media’.̂ '̂  Videos made on an inexpensive digital 

camera or many mass-market mobile phones can be uploaded to YouTube using 

relatively basic computer skills, with no prerequisites of media production training 

-  or indeed any knowledge of media or Internet law. Others can use inexpensive 

software to edit and remix videos and songs, then upload them to the Web. 

Blogging is a popular pursuit; setting up a blog requires little effort -  and indeed, 

given that typical bloggers use a hosted service or a template on a self-hosted 

site, the gap between the look and feel of professional and amateur productions is 

significantly reduced in the case of blogging. Wikipedia’s popularity continues to 

grow. Podcasting, which exposes the contradictions in broadcast regulation (see 

chapter 3), is starting to take off, with established broadcasters like the BBC listed 

alongside hundreds of amateurs in the iTunes podcast directory, and awareness 

of podcasts and podcasting continuing to grow. Established broadcasters and 

newspapers like the BBC and the New York Times encourage their audiences to 

contribute their ‘own’ content to websites.

On social networking and age-related participation, see for example W  Dutton and E Helsper, 
The Internet In Britain 2007  (httD://www.oii.ox.ac.uk/research/oxis/OxiS2007 Report.pdf).
On podcasting, see the work of Edison Media Research, e.g. The  Podcast Audience Revealed’ 
(19 March 2007), http://www.edisonresearch.eom/home/archives/2007/03/the podcast aud.php. 
See generally UNESCO, New Media: The Press Freedom Dimension, 
http://unesdoc.unesco.ora/imaqes/0015/001520/152017e.pdf (February 2007).
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The development of social networking sites (Myspace, Facebook, Bebo), blogging 

platforms (Blogger, Wordpress.com) and video sites (YouTube, DaiiyMotion) 

means that uploading and sharing everything from personal data to self-created 

music, videos, thoughts, threats and bad poetry is relatively straightfonward.^^ The 

audiences for rich content are large; during 2007, the regular audience of online 

video sites in the US grew to around half of adults with regular internet access^® 

and in 2008, this figure increased to 77% (over 12 billion actual v i d e o s ) . I t  is no 

surprise, too, that levels of participation (as compared with lurking) are increasing 

for the various new services making a greater number of people potential 

‘producers’ or ‘creators’ rather than mere users or members of an audience. For 

example, a majority of Americans who shoot video now also post it online^® and of 

course, these sites typically show high levels of use and engagement. These sites 

typically show above-average of use and engagement beyond typical patterns and 

often a strong overrepresentation of younger users.

Far-reaching assertions about the importance and transformative nature of such 

sites are made by many. For example, an OECD working paper reported that the 

‘rise -  or return -  of the amateur’ may ‘result in lower entry barriers, distribution 

costs and user costs and greater diversity of works as digital shelf space is almost 

limitless’.̂ ® The engagement of youth is significant; British thinktank Demos noted 

that ‘almost all [young people] are now also involved in creative production, from

OECD, ‘Participative Web: User-Created Content’ (DSTl/ICCP/iE(2006)7, 12 April 2007).
Pew Internet & American Life Project, ‘Online Video’ (January 2008), 

http://pewresearch.ora/Dubs/682/online-video-audience-suraes.
Comscore, ‘Americans View 34 Percent More Online Videos in November 2008 Compared to 

Year Ago‘ (5 January 2009) http://www.comscore.com/press/release.asp?press=2660
Online Video’ (n 16).
Deloitte, ‘State of the Media Democracy’ (September 2007), summary available at 

http://imaaes.diaitalmedianet.eom/2007/Week 30/ui1ex4vc/storv/deloittemediademocracvsurvev.p
df
^ O E C D  (n 15).



Chapter 6 164

uploading and editing photos to building and maintaining websites’).̂  ̂ The move 

away from commercial, institutionalised production is welcomed as a ‘more 

disorganised and socially distributed mechanism for creating knowledge and 

culture’. S o c i a l  networking sites even provide, as Biddix & Park argue, 

opportunities for groups like students to overcome various limitations that have 

prevented past protests from growing and continuing beyond certain limits;^^ it is 

considered by many that political campaigning using new technology delivers 

success, with a resulting desire in many parties to capture the ‘Obama effect’ and 

use new technology in political campaigns.

3.2 Officer YouTube

In the context of the discussion in earlier chapters of the future of broadcast 

regulation, the obvious service to consider is YouTube. Purchased by Google for 

some $1.6bn, it is one of the most popular websites in the world. Although there 

are difficulties with ranking websites, Alexa.com ranks it as the fourth most popular 

and estimates 14% daily reach; in the UK, YouTube is the most popular video site 

and the eighth most popular overall site in 2008.^® It is, unsurprisingly, the subject 

of a series of high-profile lawsuits, most notably proceedings brought by Viacom

H Green & C Gannon, Their Space: Education for a Digital Generation’, 
iyp ://www.demos.co.uk/fiies/Their%20space%20-%20web.pdf.

A Russell, M Ito, T Richmond, M Tuters, ‘Culture; Media Convergence and Networked 
Participation” in K Varnelis (ed), Networked Publics (Cambridge, MA: MIT Press, 2008) 44.

J Biddix & H Park, ‘Online networks of student protest: the case of the living wage campaign’ 
(2008) 10 New Media & Society 871.

E.g. N Anstead, 'Parties, election campaigning and the Internet’, in A Chadwich & P Howard 
(eds), Routledge l-iandbool< of Internet Politics (London: Routledge, 2008).

 ̂http://vww.aiexa.com and http://www.hitwise.com 
A blog that covers YouTube and similar sites listed in 2008 a range of active suits (including 

class actions) against YouTube including the high-profile Viacom case (Viacom v YouTube, 07-CV- 
01203, Southern District NY): http://www.theutubebloq.com.
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and other rightsholders with regard to copyright violations.^^ Newspapers, bloggers 

and even academic scholars of the internet have all reported on its growth and 

popularity. YouTube is, of course, among the most significant hosts of user- 

generated content or amateur video content in the world. It occupies significant 

user time and attention, with the ‘Attention’ matrix compiled by analysts pointing to 

the high amount of time spent by users on video and social networking websites.^® 

Although many competing sites exist, it cannot be doubted that for at least some 

significant proportion of ordinary users, YouTube is user-generated video. Of 

course, we should not assume that all of the content on YouTube is in fact user- 

generated; some of it is simply content ripped without editing from TV, DVDs etc.

It could be argued, through looking at explicit State action alone, that videos 

posted on YouTube are not ‘regulated’. There is no YouTube Act, and the videos 

are (at least initially) hosted in the speech-friendly US. It is unclear whether 

existing Broadcasting Acts will apply to YouTube uploaders or even to the site as a 

whole, due to technological definitions of broadcasting included in the statute or in 

caselaw, of the type discussed in chapters 3 & 4. The extension of said 

broadcasting laws has touched upon issues of online video, but often with 

attempts to point out how the target is not the humble ordinary user. All this, 

though, is a dated interpretation of regulation, and would be an incomplete 

assessment of YouTube. Regulation of YouTube videos (and the producers of 

these videos) takes place every day -  through the application of general law and 

through the terms of use of the site.

Resolved in favour of YouTube, 23 June 2010 (unreported, but see e.g. 
http://www/.scribd.conn/doc/33467870A/iacom-v-YouTube-Sunnnnarv-Judament

http://bloq.compete.eom/2007/07/11/compete-attention-200-iune/; see also ‘Results and 
analysis of the Web 2.0 services survey undertaken by the SPIRE project’ (11 June 2007), 
http://spire.conted.ox.ac.uk/trac images/spire/SPIRESurvev.pdf.
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YouTube reserves the right to decide whether Content or a User 
Submission is appropriate and connplies with these Terms of Service for 
violations other than copyright infringement, such as, but not limited to, 
pornography, obscene or defamatory material, or excessive length. 
YouTube may remove such User Submissions and/or terminate a User's 
access for uploading such material in violation of these Terms of Service at 
any time, without prior notice and at its sole discretion.^®

These have now been developed for users in the UK and Ireland into more 

detailed terms,^° with the content-related restrictions relocated to a Community 

Guidelines document (which is incorporated by reference in the lead terms). 

Included are statements like:

• ‘your conduct on the site will comply with (and you agree that the content of
all of your User Submissions shall comply with) the YouTube Community 
Guidelines’

• ‘you will not post or upload any User Submissions which contain content 
which it is unlawful for you to possess in the country in which you are 
resident, or which it would be unlawful for YouTube to use or possess in 
connection with the provision of the Services’

• ‘you will not upload or post any User Submissions that are subject to any 
third party proprietary rights (including rights of privacy or rights of publicity), 
unless you have a formal licence or permission from the rightful owner to 
post the material in question’

The key term that reserves to YouTube the power to make a decision (on a given 

video or for the account as a whole) is essentially in place as it is for US users.

In 2008, these terms for all users were tightened further, through an 

announcement that the standard for videos designated as ‘mature’ in the 

Community Guidelines incorporated in the terms (which makes them more difficult

29 http://www.voutube.eom/t/terms section 7B (version displayed to US users). 
http://www.voutube.eom/t/terms section 9 (version displayed to Irish and UK users).
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to locate, as age-restricted sign-in becomes necessary).Nonetheless, the 

private regulator continues, through its public policy advocacy, to express 

opposition to ‘regulation’. Google’s European Policy Manager, for example, 

criticised the AVMS Directive, arguing that the company would advocate that 

politicians should not impose ‘unnecessary regulations which would stifle the 

fantastic growth of user-generated content’.̂ ^

In other situations, the outcry (from ‘the public’ or from state authorities) is directed 

towards Google and YouTube, resulting in a takedown of material on the global 

site based on objections in non-US jurisdictions, as in the case of recent pro-Nazi 

materials.Despite this, the YouTube terms of service (for US users, and for 

users in jurisdictions that do not have a ‘dedicated’ YouTube service and 

accompanying terms) still assert that ‘i) the YouTube Website shall be deemed 

solely based in California; and (ii) the YouTube Website shall be deemed a 

passive website that does not give rise to personal jurisdiction over YouTube, 

either specific or general, in jurisdictions other than California.’ The term ‘passive 

website that does not give rise to personal jurisdiction’ is a clear echo of the Zippo 

test, '̂* and this clause has recently been upheld in a US case.®®

3.3 Political Speech and Social Networking

http://voutube-qlobal.bloaspot.eom/2008/12/voutube-for-all-of-us.html {YouTube Blog (official) 2 
December 2008)

P Moll, ‘European content regulation and the Audiovisual Media Services Directive’ (Google 
Public Policy Blog 16 July 2007), http://qooqlepublicpolicv.bloqspot.eom/2007/07/european- 
content-requlation-and.html 

P Donahue, ‘Google plans to remove Nazi hate videos on YouTube in Germany’ (Bloomberg 
News 28 August 2007), http://www.bloomberq.com/apps/news?pid=20601100&sid=aZt3niiVsNqo. 

Zippo Manufacturing vZippo.com (1997) 952 F Supp 1119 (Western District PA).
Bowen v YouTube 2008 WL 1757578 (April 15, 2008) (Western District WA)
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A particular point of concern is the restriction of political and critical expression on 

social networks, including its impact on younger users. W e look here at some 

examples of complaints (drawn from news media and W eb sources in the period 

January 2007 -  June 2008),^® about the behaviour of hosts, classified for the 

purposes of this thesis into four categories, each of which can be seen to relate to 

existing free speech and media law issues. The categories are controversial 

speech about questions of politics and religion, criticism of the corporate entity 

involved in hosting, errors or over-enthusiastic removal, and problems with 

automated systems.

•  Controversial speech on political and  religious issues
o Political comments by Pearl Jam in a concert webcast by AT&T  

(acting as a host rather than an ISP on this occasion) were blanked 
out -  which turned out to be more than an occasional habit of 
AT&T.^^The ‘Atheist’ group on MySpace has complained about unfair 
treatment and profile deletions^® 

o Facebook disabled (but later restored) a group, ‘End the illegal 
occupation of Palestine’.̂ ® 

o Irish bloggers reported that Bebo removed (for a period of time) a 
controversial student political campaign against Coca-Cola'^°

•  Criticism o f the host or its allies
o Liberal advocacy group MoveOn.org compiled a dossier of deletions, 

in particular of content critical of or parodying Rupert Murdoch j
(owner of MySpace parent News International)"^^

Further illustrations of this problem (after the period of this research) are found in relation to the 
App Store used for the supply of iPhone applications, where Apple maintains tight control over the 
content and functions of applications.

G Kaufman, ‘AT&T admits it edited webcasts before Pearl Jam's’ (MTV News 13 August 2007), 
http://www.mtv.eom/news/articles/1566946/20070813/pearl iam.ihtml: E Kiinenberg, Fighting For 
y4/r (New York: Holt, 2007) (revised paperback ed) 303.

See e.g. B Pesta, ‘MySpace: no place for atheists?’, http://www.secularstudents.orq/node/1933. 
‘MySpace atheist and agnostic group restored (sort of)’, http://wvw.secularstudents.ora/node/1942 
, ‘Banned: MySpace deletes world's largest atheist group’,
http://bloq.newhumanist.orq.uk/2008/01/banned-mvspace-deletes-larqest-atheist.html (New 
Humanist January 2008).

‘Protest Facebook’s deletion of pro-Palestinian group’ {Absent Cause 9 February 2008), 
http://absent-cause.bloqspot.eom/2008/02/protest-facebooks-deletion-of-pro.html 

G Stack, ‘Bebogate?’ (15 March 2007), http://www.dbspin.com/social-networks/beboaate/; 
‘Webcamp -  social networks’ (10 March 2007), http://www.dbspin.com/web/webcamp-social- 
networks/.

‘MoveOn openly battling MySpace censorship’ (18 May 2007), 
http://mashable.eom/2007/05/18/moveon-mvspace/. See also J Bosman, ‘Lesson for Murdoch:



Chapter 6 169

o Flickr was accused of censoring comments critical of itself and other 
companies (subsequently apologising and citing concerns about the 
legality of the posted content)'^^

•  Removal o f content without due process
o Seemingly organised use of ‘report this post’ features have led to 

restrictions of access to uncontroversial material'*^ 
o Flickr restricted access to photographs for German users despite 

some doubt over exactly what the legal requirements requiring such
44were

•  Automated blocking of unobjectionable content as ‘spam ’
o Canadian labour organiser Derek Blackadder saw his Facebook 

account closed for adding ‘friends’ too quickly"^^, leading to a huge 
campaign among trade unions that led to reinstatement'*® 

o Political campaigners for candidates for US President have been 
accused of ‘spamming’ Facebook users (based on algorithm-based 
monitoring)'*^

As shown above, these issues range from systemic to occasional and are 

observed across all major platforms, including Myspace, Bebo, Flickr and 

Facebook. Systems of censorship in jurisdictions with restrictive policies on 

political expression have begun to target social networking and web 2.0 site hosts 

on a regular basis."*® Calls have been made for further analysis of the various Web 

2.0 services, including McQuillan’s persuasive argument for treating site polices on 

freedom of expression like privacy policies, exposing them to similar scrutiny and

keep the bloggers happy’ (New York Times 2 January 2006) and C Harold, Ourspace : resisting 
the corporate control of culture (Minneapolis: U of Minnesota Press, 2007) xv.

‘Yahoo “censored” Flickr comments’ (BBC News 18 May 2007), 
http://news.bbc.co.Uk/1/hi/technoloqy/6665723.stm 

J Pena-Bickley, ‘My Facebook fiasco' (ON: Digital + Marketing 13 February 2008), 
http://ioannapenabicklev.tvpepad.eom/on/2008/02/on-mv-facebook.html: A Newitz, ‘User
generated censorship (San Francisco Bay Guardian 30 April 2008)
http://www.sfbg.comfentrv.php?entrv id=6251&catid=&volume id=317&issue id=376&volume nu 
m=42&issue num=31

J Libbenga, ‘German Flickr censorship causes web outcry’ (The Register June 2007), 
http://www.thereaister.co.uk/2007/06/18/outcrv against flickr censorship/.

L Beyerstein, ‘Facebook bans union organizer for making too many friends’ (Alternet 24 January 
2008), http://wwAV.alternet.org/blogs/peek/74855/

T Connell, ‘Banned union organizer back on Facebook’ (AFL-CIO Blog 25 January 2008), 
http://bloq.aflcio.org/2008/01/25/banned-union-organizer-back-on-facebook/

‘Tech Notebook’ (San Jose Mercury News 23 February 2008), 
http://www.mercurvnews.com/ci 8344164.

R Singel, ‘Seeking Tighter Censorship, Repressive States Target Web 2.0 Apps’ 
(Wired/Epicenter A March 2008) http://blog.wired.eom/business/2008/03/etech-what-happ.html
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analysis."'^ A detailed guide on how to respond ‘when Facebook censors your 

political speech’ is available^® and some users have tried to list the (apparently 

arbitrary) reasons why accounts can be disabled.®^ Indeed, the power of a service 

provider to close an account is a particularly important one.^^

Of course, there is no obligation on anyone to set up a Myspace or Bebo profile. 

However, going beyond the formal legal position, and drawing on the tradition of 

public forum analysis in US law (discussed in more detail in chapter 8) and the 

critique of limited approaches to freedom of expression discussed in chapter 2, it is 

clear that, especially within schools, social groups and personal relationships, 

these sites are of particular importance in the production of culture and meaning. A 

situation where the political expression (of young speakers or others) is subject to 

the veto of unaccountable site owners (unaccountable in the sense that they lack 

transparent, public, legal mechanisms for the review of their actions) is a real 

challenge to the more idealistic visions of new forms of media and the 

consequence of such for freedom of expression. Architecturally, although the 

current methods of operation may not raise concerns, new collaborative services 

are capable of being con tro lled .These  hosts sometimes show little hesitation in 

controlling expression, including high-value political expression, relying upon their

D McQuillan, ‘We need a freedom of expression league table for Web 2.0’ (July 2007), 
http://www.internetartizans.co.Uk/a freedom of expression league table for web 2 0 spaces. 
A subsequent development of some interest is the tracking service provided by the Electronic 
Frontier Foundation, http://www.tosback.org. 

http://howto.wired.com/wiki/Respond when Facebook censors your political speech 
T Muller, ‘13 Reasons your Facebook account will be disabled’ November 2007, 

http://getsatisfaction.com/facebook/topics/13 reasons your facebook account will be disabled 
G Kwek, ‘Facebook giveth, Facebook taketh away’ {Sydney Morning Herald 29 October 2007), 

http://www.smh.com.au/news/web/facebook-giveth-facebook-taketh- 
awav/2007/10/29/1193555573838.html, D Solove, ‘Facebook Banishment and Due Process’ 
(Concurring Opinions 3 March 2008),
http://www.concurringopinions.eom/archives/2008/03/facebook banish.html 

J Zittrain, ‘Saving The Internet’ (Han/ard Business Review June 2007).
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privileged position as private publisliers while making public assertions about 

communication and connecting communities. Indeed, the general point that 

citizens have increasingly few opportunities to engage with each other through 

what in the US are (for legal purposes) traditional public forums, adds to the 

relevance of political expression (and the enormity of censorship) on ‘youth’- 

targeted social networking sites.

3.4 Switching costs

Furthermore, there are significant issues relating to the typical response that users 

can, if they disagree with these policies, take their custom to another place. Solove 

has argued that although the ability of the site owner to decide about users and 

their rights is an important issue, individuals put significant time and effort into 

building profiles and making connections on sites like Facebook, and additionally 

cannot easily move their network of friends to an alternative site, thus raising a 

question of whether there should be any legal intervention in such a situation. 

‘Switching costs’ are particularly high, serving as a particularly strong reason - 

even for a user that is aware of a policy that operates to their disadvantage - to 

remain with a service that enforces such a policy.^® A related issue of concern is 

where a host makes it difficult for a user to make use of the data they have 

uploaded to the site. Often, it is necessary to use ‘scraping’ software to access or 

combine this data, and increasingly Web 2.0 hosts are restricting this behaviour 

either by terms of use or by technical blocking.^® From the point of view of the

^  Solove (n 52).
L Fennell, ‘Contracting connmunities' [2004] U Illinois L Rev 829, 866-7, J Fairfield, ‘Anti-Social 

Contracts: the contractual governance of virtual worlds’ (2008) 53 McGill LJ 427, 474.
J McHugh, ‘The Data Wars’ {Wired January 2008).
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host, they are often protecting their market advantage or securing the system, but 

from the point of view of the user, many of these restrictions seem unfair 

especially given that, in many situations where scraping is necessary, it is for the 

sole purpose of access to a user’s own data, not anyone else’s. Therefore the 

potential speakers, along with the potential audiences, are constrained in any 

possible migration to a more favourable platform. Indeed, the traditional approach 

of the US Supreme Court In approaching laws that impact free speech of analysing 

‘time, manner and place’ restrictions (and relying on the possibility of an 

‘alternative’ in justifying such laws) Is instructive: If a group of people, particularly 

young people, cannot be ‘reached’ through the social networks that clearly 

dominate so many facets of their social life, how can they be reached at all?

Social networking sites can be considered, perhaps, as the type of Imagined 

community that Anderson e x p la in e d ,a n d  therefore speech within the imagined 

community is as Important as speech within other communities, which should 

suggest that moving to a different community Is hardly a sustainable and 

comprehensive answer.

4 Legal Cultures

4.1 Copyright

A major source of embarrassment for various parties asserting copyright violations 

(and indeed for YouTube) are the proceedings brought by the EFF In relation to

See e.g. L Goodings, A Locke & S Brown, ‘Social networking technology: place and identity in 
mediated communities’ (2007) 17 J of Community & Applied Social Psychology 463; A Acquisti & R 
Gross, ‘Imagined communities: awareness, information sharing, and privacy on the Facebook’ | 
[2006] Lecture Notes in Computer Science 36; each after B Anderson, Imagined Communities 
(London: Verso, 1983).
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apparently erroneous takedown notices related to the Viacom litigation and other 

matters.®® In this regard, the promised development of automatic copyright 

violation-detecting technologies is cause for concern .As ide  from familiar 

concerns about the automation of legal systems, the fact that the most important 

factor that seems to come into play for controlling access to user-generated video 

content is not legislation or regulations but YouTube’s policies suggest that the 

current measure of ‘control’ may be in private, unaccountable hands (which some 

believe to be trigger-happy) and should be challenged, not reinforced through 

automated processes.

The role of legislation (and risk-averse legal culture) in bringing about this situation 

cannot be ignored, though. The notice-and-takedown requirements of section 512 

of the (US) Copyright Act (popularly the Digital Millennium Copyright Act ‘safe 

harbor’ provisions) grant some immunity from legal action to the online service 

provider if they follow certain conditions (including disabling access to the 

allegedly infringing material, on receipt of proper notice from the rights owner, and 

(in some cases) communicating with the user who uploaded it, albeit not 

necessarily before disabling access. The user can, through a difficult system, 

apply to have the material reinstated; this clearly favours and encourages the 

‘delete now, ask questions later’ approach taken by many Web 2.0 hosts. The 

situation is perhaps worse in the European Union where there is no statutory

For exam ple, Saipent v Geller (http://www.eff.org/leqal/cases/sapient v geller/). the ‘Electric 
Slide’ litigation (http://www.eff.orq/leqal/cases/electricslide/) Diehl v Crook
(http://www.eff.orq/leoal/cases/diehl v crook/) and a suit against Viacom in relation to an error in a 
large set of takedown notices (http://www.eff.orq/deeplinks/archives/005213.php). All of these 
matters have been settled with apologies or are still in progress.

C Metz, ‘YouTube video-fingerprinting due in S eptem ber’ {The Register 30  July 2007), 
http://www.thereqister.co.uk/2007/07/30/voutube video fingerprinting due in fa l l / .
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procedure for notice and takedown. We will consider possible modifications to the 

DMCA in chapter 9.

Sometimes overzealous regulation is the subject of criticism, though, and an 

outcry forces a reversal. Indeed, some situations seem to be perfect illustrations o 

the problem; take for example the controversial removal (on multiple occasions, or 

grounds of copyright law) of a video that contained information on an allegedly 

overreaching copyright claim by the National Football League (NFL), posted on 

YouTube by law professor (and former Electronic Frontier Foundation (EFF) 

attorney) Wendy Seltzer.®° The reaction to embarrassing publicity is helpful, but is 

no substitute for proper attention, and a sustainable culture of free expression 

cannot be built out of the occasional reversal of a controversial decision.

The focus of new legislation and international agreements on the enhancement of 

the protection of intellectual property (rather than on user rights) and the creeping 

reduction in what is considered as fair use or fair dealing, with the honourable 

exception of the Supreme Court of Canada in CCH Canadian \/ Law Societ/'' 

(holding that certain activities of the Law Society’s library did not infringe Canadian 

copyright law, giving a broad interpretation to the fair dealing provisions of the 

Copyright Act) and SOCAN v CAIF^^ (holding in favour of ISPs in proceedings 

over liability for the download of music by users, caching by ISPs and other 

matters) hardly encourages sensible corporations to take a hands-off approach. 

Legislators can state, without telling any untruths, that they are not regulating ‘the

A summary of events is posted on Seltzer’s blog: ‘NFL: Second Down and Goal?’ (5 April 2007) 
http://wendv.seltzer.orq/bloq/archives/2007/04/05/nfl second down and goai.html .

[2004] s e e  13
[2004] s e e  45
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Internet’, merely modernising and deepening important, pro-business intellectual 

property laws, while YouTube and similar enterprises, as long as they continue to 

follow the instructions set down in copyright and other general legislation, can 

continue to regulate without the need to deal with conventional democratic 

structures or engage in freedom of expression analysis (or even the balancing 

aspects, such as they are, of intellectual property law). The problem is that 

copyright law and even other the other statutory regimes and private terms of 

service discussed here and in subsequent chapters are sources of regulation that 

affect the producer of user-generated content and thus their ability to participate in 

public debate and to be part of a world in which the right to communicate is 

paramount.

The tactical use of intellectual property law is also relevant. The main reason for 

this is that US law provides broader immunity for hosts against legal actions in 

general (i.e. defamation, negligence, etc), under section 230 of the CDA than for 

intellectual property actions under the DMCA, and therefore site hosts are obliged 

to treat IP complaints with particular seriousness.®^ The Citizen Media Law Project 

has collected a range of examples of the use of the DMCA and other legislation in 

this way, with bloggers and message board hosts being popular targets. For 

example, a plastic surgery company (LifeStyleLift), being unable to bring more 

conventional actions against board hosts due to section 230 immunity, advanced a 

trademark claim as an alternative method of silencing criticism of their service.®'*

M Lemley, ‘Rationalizing Internet safe harbors’ (2007) 6 J Telecom & High Tech L 101.
^  S Bayard, ‘Lifestyle Lift v. Real Self - using trademark law to silence critical reviews?' {Citizen 
Media Law Project 4 March 2008), http://www.citmedialaw.orq/blog/2008/lifestvle-lift-v-real-self- 
using-trademark-law-silence-critical-reviews
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In BidZirk u Smith,p r o c e e d in g s  against a  blogger led to a significant result in th£ 

the particular individual was permitted to rely on the exemption under US 

trademark law for ‘news reporting or news commentary’.̂ ® While the analysis of 

‘bloggers as journalists’ is this particular case is far from comprehensive, the 

conclusion is a welcome one, holding that here (and more broadly), the type of 

writing concerned qualified for the statutory exemption; examples of unusual 

trademark claims persist, though, and the impact of statements not followed by 

legal claims is important.

Again, there are examples of the overstatement of legal provisions, which cause 

use to be concerned about the reaction of those not in possession of prior 

knowledge of relevant law. Turkewitz, a blogger (and lawyer) used the logo of car 

hire companies Hertz and Avis to illustrate a discussion of a case where the 

constitutionality of a particular law that deals with liability and rented cars was 

under discussion. Avis wrote to him raising legal concerns about the use of the 

logo; after seeking advice (including from fellow bloggers), Turkewitz wrote back to 

Avis and the matter appears to have ended t h e r e . I t  is hard to see what issue 

Avis could have brought to a court, but for each case that is highlighted by a 

knowledgeable lawyer, how many others are not so highlighted? Those who are 

not prepared to go to court (or use their legal skills in defending what is clearly 

permissible) will often find that the administrators of the sites on which they post

[2007] us Dlst LEXIS 78481 (South Carolina) 
http://www.citmedialaw.orq/sites/citmedialaw.orq/files/2007-10-22- 

Opinion%20&%200rder%20on%20Summarv%20Judament.pdf.
‘Blogger warned to delete Avis logo’ {The Register November 2007) 

http://www.thereqister.co.uk/2007/11/13/trade mark blog post/
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are reluctant to defend them; as is well understood, the most effective way to deal 

with criticism is to go directly to the host.®®

4.2 Ownership

Social networking sites have also been criticised for making far-reaching claims 

with regard to the intellectual property of users posted on the site. This is a feature 

that appears unique to the new generation of sites; web sites developed by 

individuals in earlier years did not usually see such conditions set down. Musician 

and activist Billy Bragg led a high-profile (and ultimately successful) campaign 

against MySpace and its assertion that users granted a particularly extensive 

copyright licence to the hosts (concern being exacerbated by MySpace’s 

ownership by a large media conglomerate, News International) merely by posting 

music on the site.®^

It should be emphasised that if a user buys a ‘web hosting’ package and uploads 

their creative material to it, no intellectual property claim is made. It is useful, 

though, to compare two sets of terms relating to intellectual property: a simple (and 

no longer functioning) hosting/site generation service from the first generation of 

web services (GeoCities),^° and a new user-generated content site (YouTube).^^

H Travis, ‘Of blogs, eBooks, and broadband: access to digital media as a First Amendment right' 
p 0 7 )  35 Hofstra L Rev 101, 116.

J Shooman, ‘Whose Space Is It Anyw/ay? An unofficial guide to the sites that changed the world’ 
(Shropshire: Independent Music Press, 2007), 75-9. More recently, see B Bragg, ‘The Royalty 
Scam’ {New York Times 22 March 2008), 
http://vww.nvtimes.eom/2008/03/22/opinion/22braaa.html. 

http://info.vahoo.com/leaal/us/vahoo/aeocities/QCtos/ fno longer active; on file], 
http://www.voutube.eom/t/terms/
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Both sites reassure users that ownership is not transferred (Geocities: ‘Yahoo 

does not claim ownership of the Content you place on your Yahoo GeoCities Site’, 

YouTube: ‘For clarity, you retain all of your ownership rights in your User 

Submissions’. However, significant differences can be observed. Looking first at 

the scope of the licence, while Geocities is granted a ‘world-wide, royalty-free, and 

non-exclusive’ licence, YouTube ‘s licence is additionally sublicenseable and 

transferable. This is clearly YouTube’s attempt to protect its ability to distribute and 

monetise content in the future, as there is no presumption that a non-exclusive 

licence is sublicensable, meaning that rights might have to be renegotiated in 

certain circumstances. Then considering the purpose of the licence, the Geocities 

licence is limited to reproducing, modifying, adapting and publishing the user’s 

content ‘solely for the purpose of displaying, distributing and promoting your Yahoo 

GeoCities Site on Yahoo's Internet properties’ while YouTube’s licence also 

includes the preparation of derivative works, including the astonishing ‘without 

limitation for promoting and redistributing part or all of the YouTube Website (and 

derivative works thereof) in any media formats and through any media channels.’ 

This reinforces the point about sublicensing that we have just made, but also 

encourages us to see YouTube as an important media player and not a mere host. 

Finally, considering provisions for termination, the GeoCities licence terminates at 

the time the user deletes their account, but YouTube find it necessary to add a 

proviso that termination is ‘within a commercially reasonable time’ after deletion of 

content -  and YouTube may retain (but not display, distribute or perform) copies of 

all such content. The cumulative impact of these terms is a vision of the wholesale 

abrogation of individual rights, which could only be dealt with through the 

measures for contract reform and consumer protection set out in chapter 9.
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4.3 Data Protection

18C

Before we go on to look at ISPs in the next chapter, it may be helpful to consider 

two further points relating to hosts, both concerned with data protection. On one 

hand, the misuse of personal data can have an impact on freedom of expression, 

too, as it can influence the decision of the user as to what they publish. Constant 

examples of a rebalancing of the privacy situation (such as the frequent decisions 

by Facebook to change policies and require users to opt outoi the use of their 

data rather than opt inf^  may have consequences for user behaviour, as does the 

fact that privacy policies remain difficult to read.^^ Similarly, for those that wish to 

express themselves within a user community or with carefully selected friends, 

breaches of security are troubling.

Furthermore, the lack of clarity with regard to the use of personal data by State 

authorities (an example is the use of information published on social networking 

websites for the purposes of reviewing taxation status)^"* could further restrict the 

willingness of users to publish certain information, and a clear statement of what 

the user is entitled to expect is necessary. The willingness of hosts to disclose 

user details can similarly discourage open expression on controversial topics. For 

example, YouTube was rightly criticised for its speed in complying with a 

disclosure request (under copyright law) from Volkswagen in relation to a parody

Many further Facebook disputes were found after the conclusion of this research, with various 
‘campaigns’ and ‘reviews’ being found in relation to the News Feed, location information, 
advertisements and more.
73 ‘Average privacy policy takes 10 minutes to read, research finds’ {Out-Law News 6 October 
2008) http://www.out-law.com/paqe-9490.

C O’Brien, ‘Revenue a taxing issue for social networkers’ (Irish Times 7 March 2008).
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of a Volkswagen advertisement/^ although the number of similar situations that 

have not come to public light is of course unknown. On the other hand, data 

protection law itself can be used to restrict online expression: witness for example 

the threatened use of the Data Protection Act to secure the removal of a ‘hidden 

camera’ video published as part of a dispute between a client and social 

workers/® It is believed that the arguments were based on the ECJ’s Lindqvist 

case/^ which allowed data protection law to be applied to the posting of (what 

could be described as trivial) personal data on the Internet; however, the same 

court recently gave a broad interpretation to an exception for journalism in the 

Data Protection Directive in MarkkinapdrssiJ^ meaning that a Finnish web service 

(but undoubtedly many other services across Europe) would be likely to qualify for 

the exemption.

5 Conclusion

Despite all of these matters, the focus of legislators, when it comes to the question 

of web 2.0 and social networking, is on politically popular interventions regarding 

the protection of children. As we suggested in the previous chapter, this 

engagement between social fears and new media is of course an illustration of the 

success of the latter, but it would weaken the system of media and 

communications law if this form of protective measure were to dominate political

D Kravets, ‘VW  'Nazi' subpoena points up YouTube privacy risl^s’ (Wired News 17 Septennber
2007), http://www.wired.com/entertainment/hoilvwood/news/2007/09/vw parody ad: ‘Volkswagen 
subpoenas YouTube for identity of user who posted Nazi-themed video’ (Citizen Media Law Project 
21 September 2007), http://www.citmedialaw.orq/bioa/2007/voll<swaaen-subpoenas-voutube- 
identitv-user-who-posted-nazi-themed-video

‘No data protection exemption for YouTube baby battle video’ (The Register 22 August 2007), 
http.7/www.thereqister.co.uk/2007/08/22/babv battle dpa exemption/.
"  [2003] ECR 1-12971

Tietosuojavaituutettu v Satal<unnan Markkinaporssi and Satamedia Case C-73/07 (16 December
2008).
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and legal debate. Setting up a division between the successes (better links 

between individuals and communities and new business opportunities) and the 

challenges (age verification and safer Internet use for children), as Commissioner 

Reding did in a 2008 analysis/® is not just a narrow analysis of Internet ‘safety’ 

and well-being, but an illustration of how little attention is paid by legislators to 

areas that they themselves have excluded from their discussions on formal 

aspects of media law.

In considering the role played by the host, though, we should not neglect the 

influence of the ISP. In the discussions over network neutrality, to which we are 

about to turn, some hosts and content providers have played an important role in 

seeking unrestricted access to their services for individuals. While they have their 

own (obvious) reasons for doing so, the debate can allow us to understand how, 

as content interacts with communications, the established preoccupations of 

media scholarship have come to the forefront of public debate.

V Reding, 'Social networking in Europe; success and challenges’ (26 September 2008) 
SPEECH/08/465.
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C hapter  7: T he M ass  A ge 2: N et N eutrality

1 Introduction

‘Network neutrality’ is a complex issue that encompasses market, cultural and 

technological choices. Wu was responsible for an influential early treatment of the 

issue,^ which brought it to an academic audience, although Lessig’s The Future of 

Ideas, mostly concerned with copyright and related issues, gave some space to 

the issue that we now recognise as part of net neutrality.^ However, the topic has, 

during the course of this study, become one of the most recognisable 

controversies in the policy and law of Internet media,^ and the subject of detailed 

studies.'* It has a particularly high profile in the US, being even the subject of 

regular pronouncements by presidential candidates during the 2008 campaign, not 

to mention numerous legislative proposals (none of which, whether pro- or anti

neutrality, have been passed). The well-known issue is that of whether providers 

of Internet connectivity to consumers and others (i.e. broadband providers, 

whether ‘traditional’ standalone ISP, cable companies or other) should be 

prevented from restricting or differentiating the services and content available to 

end users.

’ T Wu, ‘Network Neutrality, Broadband Discrimination’ (2003) 2 J Telecom & High Tech L 241.
 ̂L Lessig, The Future of Ideas (New York: Random House, 2001) 147-176.
 ̂F Bar, W  Baer, S Ghandeharizadeh and F Ordonez, ‘Infrastructure: Network Neutrality and 

Network Futures’ in K Varnelis (ed). Networked Publics (MIT Press, 2008); E Klinenberg, Fighting 
ForAir{Ne\N  York: Holt, 2007) (revised paperback ed.) 288-292.
“ See generally OECD, ‘Internet traffic prioritisation; an overview’ (6 April 2007, 
DSTI/ICCP/TISP(2006)4); FTC Staff Report, ‘Broadband connectivity competition policy’ (June 
2007) http://www.ftc.qov/reports/broadband/v070000report.pdf.
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While the debate is conducted at various levels, and there are differing definitions 

of what exactly is being proposed or opposed, those who favour legal support for 

net neutrality argue that the State should prevent ISPs from restricting the content 

received by subscribers or favouring content providers. Opponents typically fall 

into two camps, those who argue that legislation is unnecessary as consumer 

and/or economic behaviour will prevent abuse and those who argue that the ISP 

should be able to act in this way as a matter of its own discretion to provide 

services to consumers as it sees fit. Normally, the ISPs will argue that supporting 

high-bandwidth content is resource-intensive, although claims that the Internet is 

close to breaking point are overstated,® with capacity growing at or slightly ahead 

of the same speed as use and overall demand falling significantly short of the 

available connectivity, with peak utilisation of resources still under 50%.® In 

particular, it is suggested that ISPs would, in the absence of an explicit prohibition, 

enter into financial agreements with content providers (with whom they would 

normally have no direct business relationship) so that the ISP could defray its 

costs and the content provider could be assured that its services would be 

accessible to the ISP’s customers.

In this chapter, we will consider the expression-related elements of net neutrality, 

highlighting the broad powers enjoyed by ISPs, and discuss whether the problem 

is a genuine one. While noting that the matter has been the subject of various 

publications on by a sizeable number of US scholars, we then focus on comparing 

the state of the debate in Europe, Canada and the US, drawing on principles of

® S Lohr, ‘Video road hogs stir fear of Internet traffic jam’ (New York Times 13 March 2008) 
http://www.nvtimes.com/20G8/03/13/technoiogv/13net.html 
® Telegeography, ‘Global Internet Geography’ (2008), 
http://www.teleaeoaraDhv.com/products/aia/index.php
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telecommunications law, foreshadowing the discussion of common carriers and 

essential facilities in the following chapter. In this context, we also address the 

question of publicly-provided Internet access and the strengths and weaknesses of 

such. Although this chapter may be seen by some as a question of 

telecommunications law or competition policy, it is proposed that decisions in 

relation to net neutrality have an impact on the development of new media law, 

particularly where conventional forms of regulation are absent. Perhaps 

considered as ‘medium law’ rather than ‘media law’,̂  other scholars have 

introduced discussions of net neutrality into media law scholarship alongside the 

discussion of must-carry and conditional access regulation.®

2 Speech and the ISP

2.1 Context

It is immediately clear, though, that a nuanced approach to cyberlaw is more 

necessary than ever, if the problems raised are to be analysed and dealt with 

without hysteria or confusion. In that context, given that freedom of expression is a 

factor within the debate, and indeed has, on a number of occasions, become a key 

issue of public interest, it is relevant for the purposes of this study. In particular, 

the role of the ISP in controlling the content accessed by users, for whatever 

reason, is a difficult and controversial one. It becomes more significant in the 

environment laid out in the first chapters of this thesis and underlined in the

 ̂ Marsden also uses this term: C Marsden, Net neutrality: towards a co-regulatory solution (
London: Bloomsbury, 2009).
® E.g. I Walden, ‘Who owns the media?’ in D Goldberg, G Sutter & I Walden (eds), Media law and 
practice (Oxford: OUP, 2009).
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chapter directly preceding this one, where services and data are W eb-based and 

assuming always-on connections, and demand for video requires faster and better 

connectivity. Indeed, it has been argued elsewhere that Web 2.0 innovation is 

encouraged by the end-to-end principle, therefore suggesting that a modification tc 

end-to-end is in practice opposition to this model of innovation.®

Within the broader question of pricing for access and the rights and wrongs of 

such a system, advocates of net neutrality legislation often point to what are 

argued to be examples of abuse of power by service providers as justification for 

legislative intervention. This approach is consistent with our analysis in the 

previous chapter. So for example, when pro-choice group NARAL was refused 

permission to use a ‘short code’ SMS facility provided by large carrier Verizon, this 

was pointed to as an example of the dangers of allowing unregulated service 

providers to pick and choose between content providers, thus regulating -  in 

practice -  not just the communicative rights of the provider but the actual content 

received by the consumer.^® To its credit, Verizon Wireless responded and said 

that the policy was out-of-date and reversed its decision -  but certainly it is 

apparent that such incidents do not assist the ISPs and telecommunications 

industries in opposing any regulation under the net neutrality banner. Before we 

continue to look at the details of the net neutrality debate, then, it is necessary to 

apply the same analysis to ISP censorship as a general principle as we did to W eb

® F Bar et al (n 3) 121.
Summary adapted from A Liptak, 'Verizon blocks messages of abortion rights group’ (New York 

Times 21 September 2007), http://www.nytimes.eom/2007/09/27/us/27verizon.html; Editorial, The  
Verizon warning’ {New York Times 3 October 2007),
http://www.nytimes.eom/2007/10/03/opinion/03wed1.html; F Pasquale, 'Cell phone gag rule’ 
{Concurring Opinions 26 September 2007),
http://www.concurrinaopinions.eom/archives/2007/09/telco gaa rule.html. See also Klinenberg (n 
3) 302-4.
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2.0 hosts, though noting that this issue is a broader one than net neutrality, despite 

its influence on the perception of the intentions of the ISP. In particular, if the right- 

to-communicate approach supported in chapter 2 prevails, this approach is 

particularly important.

2.2 Offensive Speech

In order to examine the gap between legal standards and ISP-driven standards, 

we note here the position of ‘offensive speech’, which is also applicable, in some 

regards, to the problems of website hosts discussed previously. The ISP, though, 

normally starts from a position of greater legal certainty, especially in jurisdictions 

where ISPs and hosts are treated differently for the purposes of intermediary 

liability. Courts -  and not just the US Supreme Court -  have been at pains to point 

out that guarantees of freedom of expression extend to some speech that may be 

considered offensive. The phrases are familiar to all concerned: in the context of 

challenges to statutory prohibitions on the burning of the US flag, Brennan J wrote 

that ‘if there is a bedrock principle underlying the First Amendment, it is that the 

Government may not prohibit the expression of an idea simply because society 

finds the idea itself offensive or disagreeable’.̂  ̂ Similarly, in the European Court of 

Human Rights, it has been long held that freedom of expression is ‘one of the 

essential foundations of a [democratic] society’ and, subject to the restrictions 

contained in the text of the convention, applies not only to information and ideas 

that are ‘favourably received or regarded as inoffensive or as a matter of

” Texas v Johnson (1989) 491 US 397, 414 (Brennan J), US v Eichmann (1990) 496 US 310, 319 
(Brennan J)
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indifference, but also to those that offend, shock or disturb the State or any sector 

of the population’.̂ ^

Compare this, then, with the Verizon rule that was at issue in the NARAL 

controversy: reserving the right to deny service when the customer ‘seeks to 

promote an agenda or distribute content that, in its discretion, may be seen as 

controversial or unsavory to any of our u s e r s . A n o t h e r  example is the policy of 

AT&T that, before a recent amendment, forbidding the use of AT&T facilities by 

customers in a way that ‘tends to damage the name or reputation of AT&T, or its 

parents, affiliates and subsidiaries’ "̂* (which could lead to the immediate 

termination or suspension of access), or even the decision of Canadian ISP and 

telecommunications operator Telus to prevent its subscribers from accessing the 

website of the trade union representing its own workers during an industrial 

dispute.’® These examples can be compared with the discussion of social network 

censorship in chapter 6.

2.3 Ireland: Elrcom

W e can also investigate how ISPs and legal provisions compare in a given 

jurisdiction. Eircom is the largest ISP in Ireland,’® accounting in 2008 for 70% of 

DSL (broadband) connections. It has two versions of a policy on offensive speech.

Handyside \/ UK  (1976) 1 EHRR 737 [49].
Liptak (n 10)
‘AT&T silences criticism in new terms of service’ {Slashdot 29 September 2007), 

http://vro.slashdot.orq/artide.pl?sid=07/09/29/104252
'Telus cuts subscriber access to pro-union website’ (CSC News 24 July 2005) 

http://www.cbc.ca/canada/storv/2005/07/24/telus-sites050724.html.
Commission for Communications Regulation [‘Comreg’], ‘Quarterly key data report: December 

2007’, http://www.comreg.ie/ fileupload/pubiications/ComReg07106.pdf 25
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The first has been applicable since dial-up connections were available; the 

acceptable usage policy (which also applies to broadband customers) states (at 

4.8) that:

Customers may not use eircom ne? services to create, host or transmit 
offensive or obscene material, or engage in activities, which would cause 
offence to others on the grounds of race, creed or sex.^^

The second policy forms a part of the terms of use of the broadband service, and

appears to reach even further than the original policy:

Customers may not use the Facility to create, host or transmit offensive or 
obscene material, or engage in activities, which are likely to cause offence 
to others on any grounds including, but not limited to race, creed or sex.^®

What is of particular concern here is that the well-meaning language does appear 

to go far beyond the terms of the legislation applicable in this area, the Prohibition 

on Incitement to Hatred Act, 1989, which creates an offence of uttering or 

publishing statements that are ‘threatening, abusive or insulting and are intended 

or, having regard to all the circumstances, are likely to stir up hatred.” ® Therefore, 

a statement that may not be a violation of applicable Irish laws could still be a 

violation of Eircom’s policy and thus not permitted to be ‘create(d), host(ed) or 

transmit(ted)’ via what is, for many users, the only effective provider in town; the 

majority of consumers in broadband-enabled areas are using DSL connections 

where Eircom is dominant, although there has been an increase in alternative 

methods over the recent quarters (cable, wireless, etc).^°

http://home.eircom.net/policv/ 
http://www.eircom.ie/bveircom/pdf/bb tcs.pdf 
Section 2 of the Act.
See Comreg (n 16).
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In Ireland, there is a textually narrow guarantee of freedom of e x p re s s io n .It has 

led to very few successful constitutional challenges, with only one statutory 

provision ever struck down based on this article as repugnant to the Constitution 

(and over 90 statutes or provisions of statutes have been so struck down since 

1937), and that was a relatively ancient provision relating to begging in the 

Vagrancy Act {Dillon v DPP)}^ Things are changing, though. Article 40.6.1(1) has 

been relied on in other cases and in the refusal of injunctive relief,^^ and in Mahon 

\/ Post Publications, Fennelly J outlined that the courts ‘do not pass judgment on 

whether any particular exercise of the right of freedom of expression is in the 

public interest’ and that no justification other than ‘freedom of expression itself’ is 

necessary. He even noted that the pursuit of profit or ‘less noble motives’ did not 

pose a problem for this doctrine. So while the Irish courts are extending the 

protection of freedom of expression, removing threats of State intervention while 

individuals must see that freedom filtered through the terms of use of a private 

ISP. This is, to say the least, a mixed message regarding the state of speech for 

Irish new media producers.

Even with a diversity of providers, though, the situation may not change all that 

much. Certainly, even a brief survey indicates that other Irish providers have

The relevant text is :
The State guarantees liberty for the exercise of the following rights, subject to public order and 
morality:
The right of the citizens to express freely their convictions and opinions.
The education of public opinion being, however, a matter of such grave import to the common 
good, the State shall endeavour to ensure that organs of public opinion, such as the radio, the 
press, the cinema, while preserving their rightful liberty of expression, including criticism of 
Government policy, shall not be used to undermine public order or morality or the authority of the 
State.
The publication or utterance of blasphemous, seditious, or indecent matter is an offence which 
shall be punishable in accordance with law.

[2007] lEHC 480.
National Irish Bank v RTE  [1998] 2 IR 465  
[2007] lESC 15 [42],
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similar policies, with the most successful cable ISP, UPC forbidding in its 

acceptable usage policy the ‘transmission of e-mail to any person containing 

offensive or abusive language’ and postings that contain offensive or abusive 

language.^^ Geography is quite significant here as, despite internet-without- 

borders rhetoric, the ‘last mile’ even in an advanced-capitalist, deregulated, 

democratic state, is typically a local wired ISP, wifi hotspot or mobile broadband 

provider.^® Furthermore, where policies are adopted across the providers in a 

jurisdiction, there may be no choice at all -  a convergence or standardisation of 

restrictions, perhaps - even though such policies typically go beyond the legal 

requirements in a given country according to initial research regarding ISPs in 

Europe^^ and the US.̂ ® Commercial ISPs are, perhaps unsurprisingly, more likely 

to impose additional restrictions on user behaviour,even those that initially had 

few restrictions, with AOL being an example of a successful, mainstream player 

that did not restrict ‘hate speech’ until 2000.^° Eircom, too, did for some time 

defend the industry and their users against an even greater threat, that of court- 

ordered mandatory filtering (to be carried out by ISPs in accordance with the 

instructions of the recording industry) that seems inconsistent with European 

Union law on this matter.^^ Nonetheless, the argument made by Eircom in its first

http://www.upc.ie/acceptableusaqepolicv/
Comreg (n 16). See also J Chester & G Larson, ‘Sharing the wealth: an online comnnons for the 

nonprofit sector’ in R McChesney, R Newman, B Scott (eds). The Future of Media (New York: 
Seven Stories, 2005) 195-6.

D Tambini, D Leonard! & C Marsden (eds). Codifying Cyberspace : communications self
regulation in the age of Internet convergence (London: Routledge, 2007) 276.

S Braman & S Roberts, ‘Advantage ISP: terms of service as media law’ (2003) 5 New Media & 
Society 422, 436.

Ibid 433.
S Biegel, Beyond Our Control?: confronting the limits of our legal system in the age of 

cyberspace (Cambridge, MA: MIT Press, 2001) 350.
 ̂ J Collins, ‘Eircom case may set digital precedent’ {Irish Times 15 March 2008), J Burns, ‘Stop 

Thief (Sunday Times 16 March 2008 (Irish edition)). However, Eircom ultimately settled the matter 
out of court and agreed to a ‘three strikes’ system instead. In 2010, an attempt to compel another 
provider (UPC) to follow the same system failed, on the grounds that the Copyright and Related 
Rights Act in Ireland did not provide for this remedy. See also Article 15 of the Electronic
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responses of the filtering challenge (that it is akin to common carriers not 

deserving liability) is potentially weakened by its range of activities that are wholly 

inconsistent with the common carrier tradition.

3 Are we overreacting?

In the context of the Verizon dispute above, the argument of Yoo, a prominent 

opponent of net neutrality, that government should not regulate to solve such a 

dispute: ‘(you) might find text-messaging companies competing on their openness 

policies’̂  ̂ seems too optimistic. A note of reality is struck by Solove, who suggests 

that (in the context of social networking) relatively obscure dispute-handling 

procedures are rarely a consideration for consumers, which therefore cannot lead 

to meaningful competition based on po l ic ies . Indeed ,  in the US, approximately 

90%  of residential Internet users connect via cable or DSL, and looking at those 

zip codes where one or the other is available, it can be observed that over half of 

the districts have either no competition or a choice between two providers.^"^ 

However, the focus of the expression-related debate within net neutrality is 

typically on general interference with the free distribution of content, rather than 

one-off decisions to punish customers or disable access to content.

Recent arguments in the US have included reference to the ‘First Amendment 

rights’ of telecommunications companies as a reason to oppose or be sceptical

Commerce Directive 2000/31; cf SABAM \/ Tiscali (District Court of Brussels, 29 June 2007, 
translated as CAELJ Translation Series 1 ; http://www.cardozoaeli.net/issues/08/case001.pdf 

Christopher Yoo, quoted in Liptak (n 10).
D Solove, ‘Facebook Banishment and Due Process’ {Concurring Opinions 3 March 2008)
FCC, ‘High-Speed Services for Internet Access: Status as of December 31, 2006’ (31 October 

2007), http://hraunfoss.fcc.gov/edocs public/attachmatch/DOC-277784A1.pdf.
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about net neutrality. Tribe’s approach, for example (based on Hurle^^ and cases), 

is that this is ‘compelled speech’ (regulation).^® Pasquale offers a critique of such 

statements, though, drawing an interesting parallel between the use of the First 

Amendment to oppose privacy and data protection law and the use of substantive 

due process in the infamous Lochner 6ec\s\or\.^^ Similarly, Sunstein criticises the 

use of the First Amendment by mainstream players in the US television industry 

(in opposing public interest obligations for digital television broadcasters) and 

draws links between the use of the First Amendment in this context and the use of 

the Second Amendment (‘the right to bear arms’) by the National Rifle 

Association.^® He concludes that the constitutional arguments are invoked ‘in order 

to give a veneer of principle and respectability to arguments that would otherwise 

seem hopelessly partisan and self-interested.’̂ ® Of course, the pleading of 

constitutional rights is not confined to the purest of the pure (many important cases 

in criminal law, for example, may stem from an individual’s desire to be released 

from prison or found not guilty of an offence rather than their commitment to a 

philosophical concept of liberty), but the arguments made by Pasquale and 

Sunstein do serve as a reminder to engage in a debate of principle and an 

analysis of the purpose of freedom of expression rather than a purely legalistic 

approach that could indeed come to a sudden conclusion based on particular

^^(1995) 515 US 557
See for example R May, 'Net Neutrality Mandates: Neutering the First Amendment in the Digital 

Age’ (2007) 3(1) I/S J of L & Policy for the Inf Soc.
F Pasquale, ‘Larry Tribe's Lochner?’ (Concurring Opinions 28 August 2007) 

http://www.concurrinqopinions.com/archives/2007/08/larrvs lochner.html.
A successful one, in the subsequent case of District of Columbia v IHeller (2008) 554 U S (27

June 2008).
C Sunstein, Republic.com 2.0 (New York: Princeton University Press, 2007) 173.
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understandings of the relevant constitutional right. However, such legislation has 

also been defended from an originalist perspective,so this is but one approach.

It does seem, on a more practical note, that ISPs making such arguments appear 

to be a little confused in their advocacy, as they have argued for many years (and 

are supported by section 230 of the Communications Decency Act in the US) that 

they are not ‘speakers’ or ‘publishers’ in the context of cases brought against them 

for content distributed via their network. So can they realistically make an 

argument that they have expressive rights in the content that they have argued is 

not ‘theirs’ for many years? We return to this theme in the context of our 

discussion of common carriers in the next chapter, while also noting that the ability 

of both sides to frame their cases in speech terms may highlight the relative 

weakness of the US constitutional tradition of speech regulation as compared with 

the proposed right to communicate.

4 Network neutrality -  a global debate?

4.1 European Union

The debate on net neutrality in Europe"*  ̂was somewhat slower in getting 

underway, although some European commentators have urged that non-US 

interests follow and play a role in the US debates, as decisions made in the US will

H Travis, ‘Of Blogs, eBooks, and Broadband: access to digital media as a First Amendment right’ 
(2007) 35 Hofstra L Rev 101, 158-162.

 ̂ C Marsden, ‘Net neutrality and consumer access to content’ (2007) 4 SCRIPT-ed 407. I



Chapter 7 195

have an impact on European users.'*  ̂ There have been some controversies over 

ISP behaviour, particularly Virgin in the UK, who engage in significant ‘throttling’ 

(applying artificial bandwidth restrictions to heavy users)“  ̂and are introducing 

specific restrictions on BitTorrent;"^ others like Plus.net have published ‘priority’ 

policies that set out the status of various categories of service (such as ‘gaming’ 

and ‘VoIP’), though not (yet) specifically branded services/®

To date, the behaviour of European ISPs has been subject to EU regulation 

through the various telecommunications directives (including the Framework 

Directive'^® and the associated directives on Access and Interconnection'*^ and 

Universal Service)'*®, in particular those relating to access and interconnection 

which explicitly deal with Internet-related activities. Support is also found in article 

82 of the EC Treaty,'*® which would mean that discrimination in favour of a related 

company (e.g. in the net neutrality hypothetical of an ISP favouring content 

originating in a subsidiary), although this has not been tested in a relevant context 

to date, so we must rely on general principles, such as those set out in the 

Commission’s notice on access agreements published in 1998. In this statement.

D Meyer, ‘A call for Net neutrality debate in UK’ (CNET News 17 September 2007) 
http://news.cnet.eom/A-call-for-Net-neutrality-debate-in-U.K./2100-1028 3-6208405.html 

C Williams, ‘Heaviest Virgin Media downloaders face new daytime go-slow’ {The Register 29 
May 2008) http://www.theregister.co.uk/2008/05/29/virain media davtime restrictions/

C Williams, ‘Virgin Media to dump neutrality and target BitTorrent users’ {The Register 
December 2008)
http://www.theregister.co.Uk/2008/12/16/virain bittorrent/

‘Traffic Prioritisation’
http://www.plus.net/support/broadband/qualitv broadband/traffic prioritisation.shtml 

Directive of the European Parliament and of the Council of 7 March 2002 on a common 
regulatory framework for electronic communications networks and services (2002/21/EC) [2002] 
OJ L 108.

Directive of the European Parliament and of the Council of 7 March 2002 on access to, and 
interconnection of, electronic communications networks and associated facilities (2002/19/EC) 
[2002] OJ L 108.
® Directive of the European Parliament and of the Council of 7 March 2002 on universal service 

and users' rights relating to electronic communications networks and services (2002/22/EC) [2002] 
OJ L 108.

Now article 102 of the Treaty on the Functioning of the European Union.
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three examples are given: refusal to grant access to A where It is granted to B, 

refusal to grant access at all (essential facilities) and withdrawal of access.®” The 

Access Directive has a role to play too. In both cases, though, it cannot be said fo 

certain that the concepts here are entirely applicable to the conveying of content,® 

especially where there is no established market for contractual agreements 

between content providers and ISPs, as there can be in conventional disputes 

within the telecommunications industry. Furthermore, there are hurdles that must 

be overcome even in the case of the Access Directive, where significant market 

power must be found, and this is far from established in the case of ISPs 

restricting user access to content. The main obligations on network providers are 

to negotiate (e.g. for interconnection), though with backstop powers for national 

regulatory authorities in certain circumstances.

4.2 Peering and unbundling

Indeed, some commentary discusses the role of IP peering and transit 

arrangements (which are the legal relationships that enable, in practice, Internet 

content to flow freely without the need for multiple contracts between users and 

upstream providers) in possible situations of discrimination,^ although the 

connection between the negotiation of these arrangements and the regulation of 

media content is not a common one. Notably, the cost of peering expressed in 

terms of MB continues to fall.®̂  It is argued by analysts that there has been a shift

[1998] OJ C 265/2; see generally S Bright, ‘Application of the EC competition rules to access 
agreements in the telecommunications sector’ (1999) 15 Computer L & Security Report 40, 42.

It has been argued that it is: F Chirico, I van der Haar & P Larouche, ‘Network neutrality in the 
EU’ TILEC Discussion Paper 2007-30 (2007) 32.

I Walden and J Angel, Telecommunications Law and Regulation (Oxford: OUP, 2005) 256-264.
Telegeography (n 6).
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in the relationship between content providers and ISPs, challenging the 

understanding of both sets of arrangement.^ On the other hand, the regulation of 

satellite and cable TV, including difficult issues like electronic programme guides 

(EPGs) has seen substantial regulatory intervention and critical comment.®® 

Furthermore, we should take care to recognise the difference between the 

regulation of Internet service providers under telecommunications law in the two 

jurisdictions.®® In the US, the FCC’s position can be ascertained from a number of 

sources. In general, broadband Internet access is classified as an ‘information 

service’ rather than a ‘telecommunications service’ for the purposes of the 

Communications Act, a major restriction on FCC powers.®  ̂The most important test 

of such is the finding of the Supreme Court in the Brand X case,®® which finds that 

existing legislation does not require the Commission to facilitate local loop 

unbundling in the case of cable broadband access. Under the approach set out in 

the earlier 1980 ‘Computer 11’ decision, the Commission has the option to, but is 

not required to, regulate aspects of what were then called ‘enhanced’ services; 

since then, telecommunications operators were required by the FCC to provide 

facilities-based access to others in respect of Internet access (which, at the time, 

was essentially dial-up access to the early Internet and similar services). Following 

Brand X, it did not take long for the Commission to determine, in the 2005 Wireline 

Broadband Order, that DSL should be similarly classified as an information service 

not subject to further duties,®® and this decision was upheld on appeal in 2007.®°

®̂ ibid.
®® Discussed in detail by N Helberger, Controlling access to content: regulating conditional access 
in digital broadcasting (The Hague: Kiuwer, 2005)
®® See generally Chirico et al (n 51) 22-4.
®̂ L Phillips, D Salons & A Lahey, ’Future of Telecommunications’ in K Abernathy, T Nain & RC 
Wadlow (eds), 26th annual institute on telecommunications policy & regulation (Practicing Law 
Institute; New York, 2008) 145-154.
®® NCTA V. Brand X  Internet Services (2005) 545 US 967.
®®FCC 05-150.



Chapter 7 198

Telecommunications services, for example, are subject to various common carrier 

requirements through mandatory regulation, while information services are not. 

The ultimate goal for the Commission is regulating all broadband Internet access 

services in the same way, although the extent of such regulation remains unclear 

and certainly, the common regulation is not as common carriers or anything quite 

like it.®’ On the other hand, initial indications are that IPTV is considered to be 

cable television in the US. In Office of Consumer Counsel v Southern New 

England Telephone,AT&T’s service was found, on the basis of its primarily one

way character, to be subject to the Communications Act and other provisions. The 

successful argument was that it was necessary for duties and obligations to be 

shared by all providers, and that it would be unjust to allow AT&T to perform the 

functions of a cable TV operator without being subject to any restrictions. This will 

undoubtedly add a further element to the net neutrality discussions.®^

However, the European Union approach includes both unbundling and wholesale 

‘bitstream’ provisions, and the designation of aspects of DSL broadband as 

affected by significant market power is important here. This means that there is a 

diverse range of providers of broadband Internet access in many areas, joined by 

access through cable networks (which is not presently subject to the access 

requirements of DSL). This recalls the point presented above regarding significant 

market power, meaning that it would be harder to engage EU law on this point

Time Warner v FCC  (2007) 507 F 3d 205.
L Stein, Speech Rights in America: the First Amendment, democracy, and the media (Chicago; 

University of Chicago Press, 2006) 103-5.
(2007) 515 F Supp 2d 269, 2007 US Dist LEXIS 53675 (D Conn 2007)
D Barry, T h e  effect of video franchising reform on net neutrality; does the beginning of IP 

convergence mean that it is time for net neutrality regulation?’ (2008) 24 Santa Clara Comp & High 
Tech LJ 421



Chapter 7 199

given the range of providers. The optimist would add that this means that there is 

no problem.

4.3 Separating the medium and the message

The problems noted in chapter 3 with regard to the lack of system-wide regulation 

of European media are relevant here. While the prospect of an American-style net 

neutrality squabble breaking out at EU level is not a guaranteed one, the ability of 

the Internet media sector to respond to such developments may by compromised 

by the Commission's perception of audiovisual media services as divorced from 

the networks over which they are carried. On the other hand, there is a reminder in 

the Framework Directive, albeit in a recital, that the preferred approach of 

separating the regulation of content from the regulation of transmission does not 

‘prejudice taking the links between them into account’.®'* Indeed, the network 

neutrality matter is at least on the table; a Commission consultation on ‘content 

online in the single market’ asserted that ‘The Internet is currently based on the 

principle of "network neutrality", with all data moving around the system treated 

e q u a l l y . T h e  document noted the proposal ‘being floated’ that this could change, 

and asked for responses. Surprisingly, not many individuals, business or 

organisations took up this challenge, and those that did (consumer groups, 

software providers, etc) opposed a change to the purported net neutrality principle 

that presently prevails in Europe. However, the polarisation (and consequent 

focus) of the European stakeholders on the question of ‘whether content should be 

regulated’ does pose a threat, in that the questions relating to the role of

2002/21/EC recital 5.
http://ec.europa.eu/comm/avpolicv/docs/other actions/contentonline-questionnaire.pdf



Chapter 7 200

telecommunications and Internet service providers may be neglected. There is 

also the more technical, but still important, question of the designation of markets 

as relevant for the purposes of EU telecommunications law; certainly, there are 

aspects of net neutrality that would not fall within the currently selected relevant 

markets and therefore, if the matter was to be resolved through the electronic 

communications framework, further designation could be necessary.

Most recently, Commissioner Reding has argued (in a 2008 speech)®® that 

networks and access are of ‘crucial importance’, and that neither the Commission 

nor national regulatory authorities would accept abusive or anti-competitive 

behaviour in the area of traffic prioritisation.®^ However, Reding’s statement should 

also be considered as a sceptical view of the legislative approach, for three 

reasons: she suggests that the debate thus far can be seen as part of disputes 

between ISPs and content providers on financial matters, she points to the existing 

package of ‘helpful tools’ in the regulatory framework, and finally (and most 

importantly) in a number of parts of the statement it is suggested that consumers

and providers will be able to determine the fate of this matter; ‘it will be up to the (
!

consumers to decide to change to a provider that offers them what they would 

like’, and ‘if one supplier seeks to restrict user rights, another can enter the market 

with a more “open” offer’. W e can see here how, even by the standards of the 

Commission, this is identified in the tradition of hands-off market-driven 

telecommunications regulation, and the cultural dimension of network neutrality 

has not been recognised.

®® V Reding, ‘Net neutrality and open networks -  towards a European approach’ (SPEECH/08/473) 
p o  September 2008, Copenhagen)

 ̂ In 2010, a consultation on net neutrality is taking place.
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We can also note, in reading the 2008 communication on future networks (which 

contains a reference to net neutrality),®® how the Commission relies on the very 

general provisions of the Universal Service Directive. Indeed, the Commission is 

relying on proposed amendments, and even if approved, they would focus on 

transparency rather than full engagement with possible ISP misbehaviour.®® The 

Commission also pointes to articles 81 & 82^° of the Treaty as preventing problems 

from arising in Europe, which again suggests a lack of willingness to engage in 

specific ex ante regulation.

In the process of the discussion of the Universal Services Directive, a gap has 

appeared to have opened up in late 2008 between the European institutions, 

specifically relating to article 22 of the Directive, which currently deals with quality 

of service, to a very limited extent. The main support comes from content providers 

like G oog le ,and the opposition comes from telecommunications operators,^^ as 

would be expected, although the Commission has also been criticised for paying 

any attention to this issue, which was said to be a distraction from the more 

serious issue of increasing access to the Internet in underserved nations, 

particularly in the southern and eastern member s ta te s . The  issue is to what 

extent the Directive would provide either for Commission or national regulatory 

agencies to set minimum requirements, including (as some would have it) the

®® COM (2008) 594 (29 September 2008) 7.
®® COM (2007) 698 (13 November 2007), proposal to amend 2002/22/EC.
™ Now 101/102.

A Orlowski, ‘Google's coup; The Internet's first rule book’ {The Register ^5 October 2008) 
http://www/.thereqister.co.uk/2008/10/15/neutralitv in europe analysis/

See e.g. ‘Virgin Media chief slams net neutrality, reveals producer-pay plans’ (OutLaw News 15 
April 2008) http://www.out-law.com//default.aspx?paae=9049

L Bolognini & G Pehnelt, ‘Stuck in neutral’ {Wall Street Journal Europe 28 August 2008).
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prevention of the slowing of traffic or the degradation of service. This can be 

understood as an additional element of existing QoS oversight and is welcomed 

(to some extent) by a number of parties. However, the most audacious attempt is 

that of the European Parliament, which has proposed allowing (or requiring) 

national regulatory authorities to take measures to ‘ensure that the ability of users 

to access or distribute lawful content or to run lawful applications and services of 

their choice is not reasonably restricted’, or various versions of this. '̂* This 

approach, extremely close to the FC C’s articulation of broadband policy in the 

Four Freedoms statement and subject to the same sort of caveats, is resisted by 

the Commission. The debate has also combined with that on whether various 

forms of action should be permissible by way of supposed sanction for breach of 

copyright (the ‘three strikes’ graduated response that has proven controversial in 

France), with aspects of each making their way into the respective bundles of 

amendments.^^

4.4 Net neutrality in Canada

In Canada, the CRTC is also dealing with the network neutrality issue in a fairly 

serious way, both as an aspect of broader policy discussions and in its own right. 

There is little enthusiasm on the part of the relevant ministers to enact legislation, 

although Geist argues trenchantly that the position of the major Canadian 

telecommunications firms means that the dangers associated with non-neutrality

P6_TA (2008) 452 (24 September 2008).
The result was somewhat inconclusive, with ‘quality of service’ requirements being found in the 

resulting Directive, along with language appearing to legitimise and also constrain ‘disconnection’ 
remedies.
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are both serious and possibly imminent/® Indeed, as noted above, it was a 

Canadian telecommunications carrier and ISP (Telus) who provoked one of the 

earliest recorded net neutrality disputes, when it prevent its subscribers from 

accessing the website of the trade union representing its own workers during an 

industrial dispute/^ Although this was resolved with haste, subsequent events in 

Canada have provoked a discussion of possible policy responses, despite initial 

scepticism that the issue was one for government at all. Documents disclosed 

under freedom of information law show how Industry Canada supported a ‘market 

forces’ approach and advised the Minister against supporting a policy response/®

The CRTC issued a forebearance order relating to ISPs in 1999 (following the New 

Media report), and does not regulate the rates charged to customers - although it 

does retain the ability to act against unjust discrimination and undue preference 

under the Telecommunications Act. In the Perspectives report,^® the interaction 

between this state of affairs and ISP behaviour was summarised, noting ‘increased 

discussion, research and regulatory investigation’ into the actions of ISPs, and not 

just in Canada.

Indeed, in 2008 the Canadian Association of Internet Providers (CAIP), 

representing non-incumbent ISPs, urged the CRTC to prevent Bell Canada from 

traffic shaping/throttling. This refers to Bell’s actions in identifying peer-to-peer

M Geist, The Canadian net neutrality debate’: http://www.michaelqeist.ca/content/view/1678/135 
(14 February 2007) and M Geist, ‘Bernier's troubling stand on net neutrality’ (Toronto Star 12 
February 2007).

Telus cuts subscriber access to pro-union website’ (CSC News 24 July 2005), 
http://www.cbc.ca/canada/stop//2005/07/24/telus-sites050724.html

M Geist (12 February 2007) (n 76).
'Perspectives on Canadian Broadcasting in New Media: a compilation of research and 

stakeholder reviews’ (2008) http://www.crtc.qc.ca/Enq/media/rp080515.pdf [219-229].
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traffic during certain hours of the day and lowering the priority given to such 

packets across its network -  not unlike Virgin’s position mentioned above. The 

motivation for the CAIP complaint was that their member ISPs buy Internet accesj 

(wholesale) from Bell for resale to their own customers and thus they were in 

practice required to sell Bell policies despite disagreement with or consumer 

complaints about such.®° This was a relatively limited set of proceedings, not 

capable of dealing with all issues due to the specific nature of the complaint and 

the necessary restrictions that such entails, and the CRTC ultimately dismissed 

the complaint in November 2008.®̂  However, in a June speech, the chair of the 

CRTC referred to these proceedings and suggested that a broader consultation on 

net neutrality was an option before it,®̂  and this consultation was launched on the 

same day that the CAIP/Bell decision was announced.®^ ISPs, though, continue to 

insist, in the context of the regulation of new media, that they play a ‘passive role’ 

in delivering new media content®'  ̂- although it is interesting merely to note the 

overlapping membership of some ISPs in both CAIP and CISPA (e.g. MTS 

Allstream).

How this issue develops is of quite some importance to Canadian media 

regulation. The high-bandwidth content that acts as a trigger for certain net 

neutrality issues is often, by its nature, the same type of content that was 

recognised in the NMEO as coming under the statutory definition of broadcasting

'Bell defends 'shaping' Internet traffic’ {Toronto Star3^  May 2008).
Telecom Decision CRTC 2008-108 (20 November 2008)
Speech to the Canadian Telecom Summit (17 June 2008) 

http://www.crtc.qc.ca/enq/news/speeches/2008/s080617.htm
Telecom Public Notice CRTC 2008-19 (20 November 2008). The result was a relatively limited 

intervention, where it was confirmed that some traffic management practices are permissible, but 
also that discriminatory practices would be prohibited.
^  Canadian ISP Alliance submission (available via http://www.crtc.gc.ca) [35].
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and resembles, replaces or competes with fully regulated TV and radio services. In 

the UK, the BBC’s wildly popular iPlayer service (allowing UK users to view and 

download (with restrictions) TV programmes already broadcast) has prompted 

ISPs to issue statements of concern over the burden it places on their networks;®  ̂

the CBC in Canada has already experimented with some peer-to-peer distribution. 

Indeed, the issue has already been aired in the context of the CRTC’s review of 

new media, with content creators expressing concern that ISP traffic management 

would limit the development of Canadian new media content accessed via the 

Internet,®® and - to the surprise of some observers and over the dissent of 

Conservative members - the House of Commons committee charged with 

reviewing the CBC included a discussion and strong recommendations in favour of 

net neutrality (in the context of public broadcasting) in its February 2008 report.®^

Suggestions have been circulated, notably in the Perspectives report discussed in 

chapter 4, that ISPs should be required to make a contribution to the development 

of Canadian content.®® This is in some ways a traditional Canadian approach, with 

many participants in the communications industries having been required to make 

payments to ‘talent’ funds throughout the history of Canadian broadcasting. 

Assuming that this approach is workable and that there is political will to pursue it, 

it does suggest that there may be a potential for a negotiation of a range of issues, 

including contributions, network neutrality and visibility of or access to Canadian 

content, as part of an holistic response.

N Anderson, ‘Who should pay? BBC, UK ISPs argue over iPlayer traffic’ (Ars Technica 25 April 
2008)
http://arstechnica.eom/old/content/2008/04/who-should-pay-bbc-uk-isps-araue-over-iplayer- 
traffic.ars 

Perspectives (n 79) [37],
Report of the Standing Connmittee on Canadian Heritage, February 2008.
Perspectives (n 79) [190].
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However, the challenge faced by proponents of this approach is underlined by the

submission of the CISPA, who remind the CRTC that

it is important for the Commission to recognize and understand that it does 
not have the authority under the Broadcasting Act or the 
Telecommunications Act to impose such a contribution regime on ISPs in 
furtherance of the broadcasting policy objectives

The CRTC frequently dismisses such challenges with ease, as it did in the case ol 

BDU carriage fees for over-the-air television®^ and has been at pains to avoid 

suggesting any limit to its jurisdiction over providers of Internet ‘Broadcasting Act 

content’ throughout its engagement with new media, so its response to this 

broadside - and the accompanying legal opinion - is eagerly awaited.®^

5 Public Internet Access

5.1 Wireless

There is a more fundamental problem with relying on competition law as a 

response to this issue, though, as we will illustrate by reference to the case of 

wireless Internet access in Europe. This is the way in which Internet access is 

seen in the first instance as a commercial service and not a culture- or media- 

related one. Wireless Internet access is an important part of the new media 

environment, both in terms of production as well as consumption of content. Links 

have been established between campaigns for wireless access, network neutrality

Canadian ISP Alliance (n 84) [31],
PN 2007-53 [22-3],
As noted in chapter 4, the decision of the Federal Court in 2010 favoured the ISP’s argument.
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and broader media access and media democracy campaigning.^^ One example of 

a broader social purpose to wide availability of Internet access through wifi is the 

role it plays in the construction of public space (a useful addition to the metaphors 

discussed in the next chapter). Two competing possibilities on what this means 

are suggested by Hampton and Gupta in an ethnographic study of the use of wifi 

in public and semi-public spaces: that the wide availability of wifi will encourage 

greater participation in public spaces; and that said use will further the trend 

towards private interaction (distracting the user from interacting with co-present 

o thers) .Powel l  has recently made the case that the better model is that of 

community wifi as more akin to a public park, providing a space for user-driven 

media and creativity.®"* Open networks provided by locations such as coffee shops 

are helpful, but can also be limited by the right of the shop to attach conditions and 

informal norms to the use of the facility, designed to dissuade non-purchasing 

occupants from continuing their use and taking up a space that could be used by a 

paying customer.®^

In recent years, there has been a great deal of excitement -  and scepticism -  over 

the possibility of wireless Internet access being provided across a wide area (in 

particular where the provider is a local governmental authority). Referred to as 

‘municipal wifi’, the idea is attractive in that it brings together concepts of new 

technology, localism and a right of access. In some ways, it resembles the new

Klinenberg (n 3) 197 & 200.
K Hampton and N Gupta, ‘Community and social interaction in the wireless city: Wi-Fi use in 

public and semi-public spaces’ (2008) 10 New Media & Society 831, 836.
A Powell, ‘The public utility and the public park: metaphors and models for community-based Wi

Fi networking’ [2008] IEEE: Technology & Society, available at http://ssrn.com/1330913. On this 
argument, see also A Sanusi and L Palen, ‘Of coffee shops and parking lots: considering matters 
of space and place in the use of public Wi-Fi’ (2008) 17 Computer Supported Cooperative Work 
257.

Hampton & Gupta (n 93) 846.
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opportunities that were expected to result from the growth of cable television in 

earlier decades, where municipal authorities in the US played a particular role. 

However, such projects are also a significant threat to the established players in 

the Internet access market, who are naturally suspicious of anything that looks like 

State intervention or subsidy. Indeed, the concerns raised relating to competition 

law have been a major factor in the development of municipal wifi proposals. It is 

not intended to suggest that competition law has no role to play, but instead that 

other rationales for the various projects, particularly those in relation to access to 

information and cultural participation, have been played down and disregarded. 

This makes it seem to the casual observer that the purpose of the legal 

interventions into municipal wifi is the protection of incumbent ISPs, although it is 

being argued here that the ISPs may, in some specific situations although not as a 

general principle, need regulation rather than protection. Considering municipal 

wifi within debates and research regarding media access and democracy would 

therefore make an important difference.

5.2 The Prague project

The European Commission has had cause to address this issue through the 

application of its competition law powers, with article 87 (state aid)®® being of 

particular relevance. Some rural broadband projects have been approved,®^ but 

one particular project, in Prague,®® requires further comment. This project was

Now article 107 of the Treaty on the Functioning of the European Union.
European Commission, ‘Commission decision on State aid to Broadband’ 

http://ec.europa.eu/competition/sectors/telecommunications/broadband decisions.pdf (rolling 
ujadates)
® Wireless Prague, ‘Municipal wireless broadband Internet project for citizens, tourists and local 
government’ http://wifi.praha-mesto.cz/default.aspx?ido=70&sh=220781691 .
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given conditional approval^^ but, in practice, this was a fundamental change to the 

municipal wifi model. The conditions were so onerous as to change the project 

from being about ‘Internet access’ to a very limited, content-specific service -  the 

difference, perhaps, between a local authority opening a library primarily supplying 

the books of others and putting up a simple billboard with information leaflets. 

While it is understandable how advocates of the proposals would like to see the 

positive aspects of the Commission’s decision (and the Commission itself was at 

pains to point out that it was not rejecting the scheme), this is in reality a defeat for 

the philosophy that Internet access itself is a tool for empowerment and a proper 

concern of forward-thinking local authorities. The Commission found that the 

Prague proposal, intended to provide for Internet access in general, could only go 

ahead if it was limited to use by public servants in the performance of their duties 

(a contemporaneous proposal from the Welsh Assembly for a similar purpose was 

also approved by the Commission), or use by the general public but limited to 

accessing Government websites. It is the latter aspect that is deserving of 

particular attention.

The idea that the Internet can be so neatly subdivided -  Government websites and 

other websites -  flies in the face of any reasonable person’s observation of 

Internet use. Of course, Government websites are of particular importance in 

terms of the citizen’s relationship with the State. There is, however, no 

‘Government Internet’ from the point of view of the user. Indeed, public sector 

websites could only be defined by way of a compiled list in many jurisdictions.

Decision NN 24/07 (30 IVlay 2007), [2007] OJ C 141/1. See also N Gaal, L Papadias & A Riedl, 
‘Municipal wireless networks and State aid rules: Insights from “Wireless Prague’” [2007] EC 
Competition Policy Newsletter (3) 28.
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given the diversity of domain names now in use and the rationale for supporting 

access to the Internet does not break into the easy categories that the 

Commission would believe. Indeed, in the context of the history of freedom of 

expression, creating a separate category for one-way Government expression is 

itself quite dangerous, in that it encourages the creation of a specific path for the 

State expressing itself to citizens, but with little ability for the citizen to criticise or 

respond. The user of municipal wifi under the Prague compromise is thus free to 

read the press release of a Minister, but not to write a blog entry criticising it or 

watch a video clip posted by an opposition party. This would be disturbing as 

applied to conventional forms of media, but in the case of the Internet is beyond 

baffling. The Commission’s arguments are necessarily surreal, arguing that the 

project is acceptable because there will be no advantages to the providers of 

public sector websites or to website users of allowing access!^°°

On the other hand, supporters of the Prague decision can easily point to the I
!

development of modern telecommunications networks across Europe as a result of 

the progressive liberalisation of the various national markets and the restrictions 

on the incumbent (and often State-owned or formerly State-owned) enterprises.

The present situation in many member states is characterised by a diversity of 

providers and an apparent incentive for investment and technological 

development, although this has been questioned by some. Certainly, care should 

be taken not to disturb this undoubted success story, although, as the power of the 

incumbents diminishes, concerns must also be raised that a system based on a 

number of private providers and little public involvement replaces a dominant

Decision NN 24/07 8.
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player (the incumbent telecommunications operator) with a dominant ideology (the 

free market of retail ISPs).

5.3 Analysis

A compromise (perhaps based on careful use of tendering) may yet be possible. 

This does require some speedy action; the Prague decision has also had an 

impact on other proposals, without requiring formal intervention by the 

Commission. For example, a planned network in Dublin was abandoned at a 

relatively early stage^°^ as it was clear to those concerned that the project was too 

similar to that originally proposed by Prague; similarly, a pilot in Norfolk in England 

was split into high-speed access for public servants and a deliberately lower speed 

for the public, and discontinued at the end of the pilot period. The fate of the 

Norfolk project (despite widespread acclaim for its role in digital inclusion) remains 

unclear, while the Dublin local authority decided instead to explore other options 

such as free Internet access in libraries. Ironically, libraries themselves could in 

theory be inconsistent with the strict application of competition principles, both in 

their traditional functions as well as their provision of Internet access alongside 

fee-charging cybercafes. Indeed, the Dublin decision not to proceed was the 

subject of criticism from unlikely sources, such as the local Chamber of 

C om m erce .M eanw h ile , in the US, a number of states have intervened to 

prohibit municipalities from developing ne tw orks.In te resting ly , the economic

'No free Wi-Fi for Dublin’ {RTE News  9 January 2008) 
http ://www. rte.ie/news/2008/0109/wifi. html.

‘Nine questions for... Gina Quin’ {RTE News 21 January 2008) 
http://www.rte.ie/news/2008/0121/quina.html.

A Tapia & J Ortiz, ‘Municipal responses to state-level broadband Internet policy’ ('2006) 
http://web.si.umich.edu/tprc/papers/2006/554/TPRCfinal pdf.pdf.
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basis for restricting State investment is being c h a l l e n g e d a n d  there is also somi 

diversity in the models adopted by ci t i es , indicat ing that there may indeed be nc 

single reason that public authorities should not have an interest in the area. Even 

accepting the success of liberalisation in the European Union (which, of course, is 

not replicated in other jurisdictions such as the US, as explained above), it may be 

necessary to reformulate the issue as one of mixed telecommunications and 

media/information elements, recognising that competition law in the case of ‘pure’ 

media has long attracted special provisions with regard to the cultural and social 

importance of media pluralism. If Internet access is only seen by the law as a by

product of the more important policy object of network protection, this will not be 

possible.

5.4 Filtering and Freedom

Projects in the US have also failed to develop as expected in many cases, with the 

plans being described in the New York Times as ‘tripped up by unrealistic 

ambitions and technological g l i t c h e s . T h e  key weakness in many US proposals 

appears to have been the agreements with private sector providers. These 

became the subject of disputes with the commissioning authorities -  particularly in 

relation to cost and profitability. It is also the case that the reported reduced cost to 

the consumer of Internet access per se and also wireless connectivity in particular

G Ford, ‘Does municipal supply of communications crowd-out private communications 
investment? An empirical study’ (2006) http://ssrn.com/925970.

F Bar & N Park, ‘Municipal Wi-Fi networks: the goals, practices, and policy implications of the 
US case’ (2006) 61 Communications & Strategies 107.

I Urbina, ‘Hopes for wireless cities fade as Internet providers pull out’ (New York Times 22 
March 2008) http://www.nvtimes.eom/2008/03/22/us/22wireless.html: for a more optimistic take on 
the same facts, see C Aaron, ‘The promise of municipal broadband’ (The Progressive August 
2008) http://www.progressive.org/mag/aaron08D8.html. '
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has had an impact on the dennand (and thus the incentive for public-private 

partnerships) for municipal services. This could mean that one of the reasons for 

State intervention in the US (the high cost of Internet access) is being addressed 

through other means (i.e. increased competition between Internet service 

providers). That said, there are ongoing concerns regarding the cable/digital 

subscriber line (DSL) duopoly in the US, in the specific context of net neutrality 

and more generally, and the prospect of addressing this through municipal wifi 

appears to no longer be a realistic one. There is also the important question of 

what level of filtering, if any, is permissible, which reinforces the link between the 

role of public authorities in providing access to the Internet and the general 

questions raised by the network neutrality debate. Given that municipal wifi and 

other collectively managed wireless internet services involve some measure of 

administrative oversight, the temptation to restrict use is clearly significant.

In Powell’s study of municipal wifi projects in two Canadian cities, she finds that 

users on the network characterised by a greater degree of freedom were three 

times more likely to create and distribute original (user-generated) content.^°^ On 

the other hand, the impact of the launch of ‘in-flight’ wireless Internet access was 

diminished by the acknowledgement that such access would be filtered (for 

decency as well as commercial purposes, i.e. both pornography and Voice over 

Internet Protocol (VOIP))^°® above and beyond the normal practices of ‘wired’ ISPs 

on the ground, despite no legal requirement for such. Restrictions on peer-to-peer 

use (whether legal or otherwise) are unfortunately common, as is increasingly the

Powell (n 94). For another perspective on these networks, see; C Middleton and B Crow, 
‘Building Wi-Fi networks for communities: three Canadian cases’ (2008) 33 Canadian J of Comms 
419.

M Reardon, ‘Porn on a plane: flight attendants want filters’ (CNET News 12 September 2008) 
http://news.cnet.com/8301-1035 3-10040894-94.html
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case for established (DSL/cable) broadband ISPs too, which is part of the 

background to pro-net-neutrality campaigning. However, we could note that there 

may be, in situations where it is easier to advance an expression-based claim 

against a public authority, opportunities to provide access that is characterised by 

a greater degree of freedom -  public service Internet access (directed towards 

underserved communities as well as intellectual freedoms) as the latest iteration o 

public service broadcasting? Restrictions might be subject to a greater degree of 

scrutiny in such a situation even under the narrow State action doctrine of the US. 

There is the (unusual) objection under US law that the State provision of media- 

related services violates the First Amendment rights of incumbents, although in 

Warner i/ City of Niceville it was held that incumbent operator Warner did not have 

a First Amendment right to prevent a State actor from entering the cable market,’°® 

and this may assist municipal wifi projects under this heading.

In this context, the ongoing discussion on whether a universal service obligation 

should apply in the EU to the provision of broadband Internet access. The current 

position is that telephone and ‘functional Internet access’ is included, alongside 

other features like public payphones and directory services.” ® Designation of 

broadband, even in limited circumstances, would have two benefits; it would 

encourage relevant actors to rethink the approach to publicly-driven Internet 

projects, and it would also be possible to define universal access as unrestricted 

access (i.e. that the quality aspect of the USO would include the ability to access 

all websites and make use of all web services as well as the usual minimum-speed

(1990) 911 F 2d 634 (11"' Circuit CA).
COM (2008) 572, ‘Communication on the second periodic review of the scope of universal 

service in electronic communications networks and services in accordance with article 15 of 
directive 2002/22/EC ’
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discussion). The questions posed by the Commission in its communication even 

include the prospect of wi-fi hotspots being considered as a similar facility to public 

payphones.

6 What are we learning from net neutrality?

6.1 Theories

In Europe, organisations representing the interests of content providers are 

guarding against 'regulation', on the grounds that it would stifle the growth of Web 

media. In the US, similar organisations are petitioning Congress for 'regulation', on 

the grounds that failing to regulate will allow some service providers and 

telecommunications corporations to stifle the growth of Web media. In Canada, the 

challenge is to connect the various dots in a fashion that recognises the distinctive 

features of the Canadian broadcasting and telecommunications systems and is in 

line with the accepted principles of freedom of expression. In all cases, though, 

those with various perspectives must surely begin to realise that ‘medium 

regulation’ is what net neutrality legislation actually is. Therefore, situating the 

various proposals to regulate (or to self-regulate, or to regulate through 

architecture, or anything else) in the context of the features of cyberlaw cited in 

chapter 2 (media studies, the early warning function and the rediscovery of ideas 

like those of Innis) is indeed desirable.
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An essay by Hyde” ’ on the similarities between 18'^ century US controversies on 

preachers and pulpits is a timely reminder that the issue of net neutrality is not on( 

that should be the sole business of a small group of Internet activists and 

lobbyists. It is necessary to acknowledge that, while increasingly vehement 

disagreements between economists on how to stimulate the development of 

broadband in the US are undoubtedly important, a broader conversation on the 

cultural and political impact of new technologies is slowly emerging from the 

confusion that is net neutrality. There is something poignant about Benjamin 

Franklin's idea, cited by Hyde, that a privately-funded lecture hall would 

‘accommodate ... the Inhabitants in general’. It is a simple and elegant notion of 

public service that can exist in any organisational or regulatory context; an ethos 

that accommodates the contradictory and puzzling whims of the community is, 

after all, the ultimate in (corporate) social responsibility. It is close to d ’Arcy’s idea 

of global communication as a unifying principle for a variety of desirable outcomes 

like information, access and liberty. Yet there is also a strong similarity between 

the decisions of the debate-favouring friends of Franklin and the millions of hours 

spent by developers, programmers, moderators, designers, bloggers and more in 

building a vibrant, chaotic and global Internet, including the various types of 

expression referred to in this thesis. It is unsurprising, therefore, that there has 

been significant popular participation on the ‘pro-neutrality’ side, and less so on 

the opposite side.’’^

L Hyde, ‘Freedom of Listening’ (Publius Papers), http://publius.cc/2008/05/30/hvde-freedom-of- 
listening/

It is argued that the ‘Hands Off The Internet’ group (opposed to net neutrality legislation) is 
essentially a corporate PR campaign with little actual participation by individual users: 
http://www.sourcewatch.org/index.php?title=Hands Off the Internet



Chapter? 217

On the other hand, it is not accurate to argue that ISPs and content 

providers/platforms are diametrically opposed. While for those who support a 

statutory or regulatory basis for net neutrality, the support of the content industry is 

welcome (particularly from a tactical point of view), the question of the control of 

content, expression and innovation by culturally significant (and in certain cases, 

essentially hegemonic) businesses in the areas of social networking, search and 

user-generated content would still be on the table. Net neutrality is part of a 

spectrum of issues relating to media, speech and freedom. Indeed, ‘divided 

sovereignty’ itself, as cited with approval by Hyde, is surely threatened when users 

must play by the rules of the platform if they wish to interact with their ‘friends’ who 

have all joined it. Kang and Pasquale (separately) add that it is necessary to 

prevent a debate on network neutrality becoming solely an economic one, as even 

the limited problems encountered to date cannot all be classified as economically 

related. In particular, principles of anti-discrimination law can assist the student of 

network neutrality, as can studies of the cultural impact of media consolidation."^

6.2 Discrimination and the FCC

Lessig argued in The Future o f Ideas''''^ that cable ISPs (not having common 

carrier obligations) would be able to discriminate, such as by making video 

streaming difficult (a particularly relevant fear for our purposes). He argues that 

that older approaches in communications law (such as those favouring the 

freedom to connect devices to the telephone network, as in the Carterfone

J Kang, ‘Race.Net Neutrality’ (2007) 6 J Telecom & High Tech. L 1; F Pasquale, ‘Internet 
nondiscrimination principles: commercial ethics for carriers and search engines’ [2008] U Chicago 
Legal Forum 263.

Lessig (n 2).



Chapter 7 218

decision) assisted in the development of the Internet, and thus there could be 

negative consequences for Internet development if such discrimination was put in 

place. (Subsequently, Zittrain’s more detailed work on generativity considers the 

connections between restrictions on the use of a system or network and the ability 

to use it for new and innovate purposes).” ®

The ‘four freedoms’ set out in a 2004 speech by the then-chair of the FCC, Michae 

Powell, freedom to access content, use applications, attach devices and obtain 

service information. A subsequent policy statement, the Internet Policy 

Statement,” ® restates them though with significant caveats attached, so for 

example, the third point is now phrased as an entitlement to connect ‘legal devices 

that do not harm the network’ and a chapeau-like restriction of the principles being 

subject to reasonable network management. Subsequently, the Commission has 

found itself dealing with the interpretation of the statement, in a complaint against 

ISP Comcast,”  ̂which was not a comprehensive net neutrality issue, but an 

important illustration of the issue.” ® The activities criticised in these proceedings 

were the restrictions on the use of peer-to-peer services (specifically, BitTorrent) 

through intentional (but somewhat secretive) degradation of quality, which had 

been established by various observers, including the Associated Press.” ® Again, 

we see some things in common with the behaviour of Virgin and Bell Canada  

discussed above. After a vigorous investigation, including widely-discussed public

J Zittrain, The Future of the Internet -  and how to stop it (New Haven, CT: Yale University 
Press, 2008).

FCC 05-151. As of 2010, the formal adoption of this statement is under consideration.
Phillips et al (n 57); Klinenberg (n 3) 304; G Gross, ‘Groups praise FCC's inquiries on net 

neutrality’ {Washington Post 16 January 2008) http://wvtfw.washinqtonpost.com/wp- 
dp/content/article/2008/01/16/AR2008011600995.html

D Weinberger, 'Beyond net neutrality’ (Boston Globe 23 February 2008)
P Svensson, ‘Comcast blocks some Internet traffic’ (Associated Press 19 October 2007), at for 

example http://www.msnbc.msn.com/id/21376597/
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proceedings, the Commission found against C om ca st,a lthough  the statement 

does seem to approve of certain blocking activities ‘consistent with federal policy’, 

such in the case of ‘illegal con ten t... or transmissions that violate copyright law’.̂ ^̂  

This is not a full-throated endorsement of Internet freedom, lest any confusion be 

caused. However, the case, welcomed by pro-neutrality campaigners as a ‘historic 

victory’^̂  ̂should be seen as an important one, not just because of its 

consequences for Comcast, but also how it made use of the earlier policy 

statement and suggested that the Commission was moving towards a formal 

regulatory approach. Inevitably, Comcast challenged the decision in federal court. 

How the matter is ultimately disposed of will be an important stage in the 

development of US policy towards the type of Internet that federal law will 

prioritise, and should have an impact on the ongoing European Union and 

Canadian proceedings, each of which have been influenced by developments in 

the US.

FCC 08-183 (20 August 2008). Subsequently reversed by the DC Circuit Court of Appeal on the 
grounds that the FCC was operating under an inappropriate legal basis. The next steps await the 
conclusion of the Internet Policy Inquiry (expected in 2011).

Ibid [50],
‘Historic victory for net neutrality’ (Save The Internet 1 August 2008) 

http://www.savetheinternet.com/archive/2008/08/01/historic-victorv-for-net-neutrality/



Chapter 8 220

C hapter  8: T he P ublic  Interest  1

1 Rethinking ‘Public’

A fundamental difficulty noted In chapter 2 that we have yet to address, and one 

where international differences do cause further complications, is the question, as 

a matter of principle, of the status of relevant non-state actors with regard to the 

legal system. In this section, we consider the case law in the United States 

regarding the treatment of particular situations as ‘public forums’ for the purposes 

of the constitutional protection of free speech, noting the impact of such for the 

social construction of ‘public space’. Then, we turn to the overlapping question 

which has dominated UK discussion of the public element, that of the status of 

both individual legal entities and self-regulatory or co-regulatory systems for the 

purposes of human rights codes, administrative law and other statutory schemes 

within public law. In the following chapter, we then look at the regulation of private 

bodies through their status as common carriers, intermediaries and essential 

facilities, assessing the opportunities that immunity presents to legislators to 

embed certain values in a commercial context, but also recognising the important 

contribution that carefully constructed exclusions of liability has played in the 

development of new media. Next, the consumer-focused intervention of contract 

law is discussed, highlighting the need for particular attention to terms and 

conditions for website use (the power of which was explained in chapter 6, and 

noting that there are emerging issues in relation to the status of certain documents 

in new media as enforceable contracts. Finally, we consider alternative (in brief) 

approaches based on user pressure and corporate social responsibility. The
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Structure across this pair of chapters follows a general progression from full 

incorporation into constitutional doctrines, passing through conferring specific 

duties on private parties, on to paying attention to their contracting activities, and 

then finally through a non-interventionist approach that, it will be argued, was once 

promising but is now less so.

2 A Public Forum?

2.1 History of the public forum in the US

Although a comparatively narrow approach to 'state action' has been taken in the 

US, characterized by a strong limitation of fundamental rights jurisprudence to the 

vertical plane as opposed to the opportunities for horizontal effect in other 

jurisdictions, a number of cases stand out as examples of where the First 

Amendment has been enforced against a non-state party. We consider this to be 

particularly important, in the light of the power of private parties set out in the two 

preceding chapters and the work of scholars such as Murray and Scott noted in 

chapter 2.

The classic case is Marsh v Alabama,^ where a restriction on leafleting in a 

'company town' could not be enforced through criminal trespass law. In Marsh, the 

town was owned and managed by a large corporation, although in many ways the 

streets resembled that of the more common (non-company) town. Despite the 

unquestioned private ownership of the land in question, Black J placed particular

 ̂ (1946) 326 US 501.
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emphasis on the fact that citizens in company towns were the same, in the view o1

the law, as citizens more generally. For present purposes, the fact that the right to

receive information is paramount should be noted:

To act as good citizens, they must be informed. In order to enable them to 
be properly informed, their information must be uncensored. There is no 
more reason for depriving these people of the liberties guaranteed by the 
First and Fourteenth Amendments than there is for curtailing these 
freedoms with respect to any other citizen.^

Public spaces are considered to be very important, particularly in how they are the 

key locations ‘where dissent and affirmation become visible’ throughout history,^ 

However, the trend since Marsh then has been quite restrictive, despite an early 

approval and application of the case in Logan Valley P la z a ,with Marsh being 

distinguished on a number of occasions and Logan Valley Plaza being effectively 

set aside.® In Lloyd v Tanner, for example, a restriction on leafleting in a private 

shopping centre was not found to raise First Amendment issues.® The 

weaknesses of the First Amendment are also apparent here, with immediate 

differences opening up between individual states in how they protect public 

space.^ This can be illustrated by reference to the Supreme Court’s decision in 

Pruneyard v' Robins,^ where, relying on the free speech provisions of the California 

constitution rather than the federal one, a finding that directly contradicts that in 

Lloyd was found not to be contrary to the federal Constitution. The differences 

between the constitutions are that while the text of the latter is directed, in the way 

of much of the Bill of Rights, to protecting citizens against the federal government.

^(1946) 326 US 501,508-9.
 ̂L Staeheli & D Mitchell, The People's Property? Power, politics, and the public (New York: 

Routledge, 2007) 1.
* Amalgamated Food Employees Union Local 590 v Logan Valley Plaza (1968) 391 US 308 
® Finally so in Hudgens v NLRB (1976) 424 US 507, although with some dispute among the 
majority on the extent of such.
® (1972) 407 US 551.
 ̂W Freedman, Freedom of Speech on Private Property (New York: Quorum, 1988).

® (1980) 447 US 74
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California’s text (and the development of such by the courts over time) is instead

focused on speech itself as well as on laws:

every person may freely speak, write and publish his or her sentiments on 
all subjects, being responsible for the abuse of this right. A law may not 
restrain or abridge liberty of speech or press.®

In New Jersey, too, shopping centres can be considered as the ‘functional

equivalents of business districts’ ®̂ (the same language as used in Logan Valley

Plaza),''' a notion that we should bear in mind as we discuss new media. Some

State constitutions containing provisions for electoral petitions have also be used

to support speech on private land in relation to such petitions, as in Oregon and

Washington, although in general, those findings have been limited or abrogated in

further proceedings.^^

2.2 Cyber Promotions: public forums in the digital age

In 1996, an attempt was made to extend the traditional public forum doctrine to the 

Internet, relying on Marsh and other authorities. This was not successful; in Cyber 

Promotions vAOU^ Weiner J in the US District Court (Eastern District of 

Pennsylvania) refused Cyber Promotion's request for an injunction preventing AOL 

from interfering with its 'right' to send emails to AOL subscribers. Cyber 

Promotions may not have been the most compelling of plaintiffs. Their 'speech' 

was purely commercial and consisted of, as the Court found, 'get-rich-quick ads,

® California Constitution, article 1(2)(a), as considered in Robins v Pruneyard (1979) 592 P 2d 341, 
1979 Cal LEXIS 237.

New Jersey Coalition Against War in the Middle East v JMB Realty (1994) 650 A 2d 757, 1994 
NJ LEXIS 1283; L Soley, Censorship Inc: The Corporate Threat to Free Speech in the United 
States (New York; Monthly Review Press, 2002) 155-8.
"  (1968)391 US 308, 318 

Soley (n 10) 160.
^^(1996) 948 FSupp 436.
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weight loss ads, health aid promises and even phone sex servicesV'' it was, 

essentially, unsolicited bulk commercial email, or spam. AOL did not, though, 

'stand in the shoes of the state', had not opened a traditional public forum, and all 

of Cyber Promotions' various arguments were dismissed. Further arguments 

based on the essential facilities doctrine were made in a case of the same name; 

these, too, were unsuccessful.^®

It can be argued, though, that the decision relied on a particular set of findings that

may encourage potential applicants to argue that it does not cover all situations.

The key paragraph, it is suggested, is the following :

Cyber has numerous alternative avenues of sending its advertising to AOL 
members. An example of another avenue Cyber has of sending its 
advertising to AOL members over the Internet is the World Wide Web which 
would allow access by Internet users, including AOL customers, who want 
to receive Cyber's e-mail. Examples of non-Internet avenues include the 
United States mail, telemarketing, television, cable, newspapers, 
magazines and even passing out leaflets. Of course, AOL’s decision to 
block Cyber's e-mail from reaching AOL's members does not prevent Cyber 
from sending its e-mail advertisements to the members of competing 
commercial online services, including CompuServe, the Microsoft Network 
and Prodigy.’®

This reflects more general precedents (limiting the scope of the Marsh decision) 

on 'alternative avenues of communication', as for example in Lloyd v Tanner^\ 

where the protesting workers could have achieved their goals at an alternative, 

uncontested location. However, it is not difficult to conceive of situations where the 

picture would be quite different. For example, where relevant parties collaborate 

on a 'blacklist' or filtering system of some sort, the alternative Internet-based path 

may not exist. Furthermore, and perhaps more tentatively, given the audience

Ibid 439.
’^(1996) 948 FSupp 456.

(1996) 948 F Supp 436, 443-4.
’^(1972) 407 US 551,567.
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share of Internet services and the huge growth in time spent online and number of 

connections since 1996, perhaps the 'non-Internet avenues' may be much less 

impressive than the list set out by the District Court over ten years ago.

Of course, this does not mean that Cyber Promotions would be more successful 

under the approach being hinted at. They are, after all, significant ‘spammers’, and 

most approaches to commercial speech recognise that certain restrictions may be 

appropriate, in Jaynes^^ it was asserted that Virginia’s anti-spam law was 

unconstitutionally overbroad (In relation to First Amendment rights) but failed 

primarily due to lack of standing (as he did not attempt to establish that his own 

speech was covered by the First Amendment). However, the dissenting judges (in 

a court that split 4-3) disagreed on the question of standing and indeed would have 

found the provisions unconstitutional. That said, in the case of expression and 

communication valued without question by courts, including many of the matters 

set out in the previous chapter, the argument is certainly a plausible one.

2.3 Broadcasting, Cable and Telecommunications Services

Public broadcasters are not subject to particularly onerous First Amendment 

requirements according to the consensus reached across the US federal courts. In 

Arkansas Educational Television Commission v Forbes, i t  was held that a debate 

organised by the said public broadcaster for presidential debates (excluding non- 

party candidate Steve Forbes) was not a designated public forum. In dissent, 

Stevens J (joined by Souter & Ginsburg JJ) agreed with the result but criticised the

Jaynes v Commonwealth o f Virginia 2008 WL 539744 (29 February 2008, SC Va).
^®(1998) 523 US 666.
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majority’s approach to the position of the publicly-owned broadcaster and would 

have found that ATEC’s actions were attributable to the State and that they were i 

a similar position to a local official controlling the use of public parks for 

demonstrations. In the case of telecommunications, the situation is not so clear- 

cut.̂ ®

Other, unusual situations continue to arise. In Lebron v National Railroad 

Passenger Corporation,^^ the Supreme Court (Scalia J for the Court, O’Connor J 

dissenting alone) found that passenger railway operator Amtrak was part of the US 

Government for First Amendment purposes, despite the provision in the statute 

that authorised its creation which asserted that the corporation ‘will not be an 

agency or establishment of the United States Government’. However, on remand, 

Lebron’s claims regarding the refusal to allow him to advertise on Amtrak property 

(in accordance with Amtrak’s policy of not accepting political advertising) were 

unsuccessful.^^ Elsewhere, the actions of governments in removing public forum 

protection in order to contain political dissent (particularly in the context of 

demonstrations and protests) are of concern,^^ and therefore the Supreme Court’s 

willingness to look beyond the legislative declaration of non-public status is 

encouraging. On the other hand, it has not been made clear whether cable 

networks constitute a public forum, although one factor in the quashing of an FCC 

policy of 1972 was the Supreme Court’s classification of cable networks as 

broadcasters (and therefore not capable of being common carriers) in FCC 

20
I Dmitrieva, ‘Will tomorrow be free? Application of state action doctrine to private Internet 

providers’ in I Vogelsang & B Compaine (eds), The Internet Upheaval: raising questions, seeking 
answers in communications policy (Cambridge, MA; MIT Press, 2000).

(1995 )513  US 374 
^^(1995) 6 9 F 3 d  650

K O ’Neill, ‘Privatizing public forums to eliminate dissent’ (2006/7) 5 First Amendment L Rev 201, 
203 ,211 .
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Midwest Video}^ This case, which related to the availability of public access 

channels, turned on statutory interpretation rather than pure constitutional 

arguments, and was abrogated to some extent by subsequent legislation.^® There 

is a division across courts of appeal on the status of cable networks, and this 

therefore is not a suitably encouraging template for the treatment of some Internet 

actors as public forums or common carriers.^® The history of the development of 

the cable network is important, as In the period of its introduction across the late 

1960s and early 1970s, there were high hopes expressed that cable television 

would be pluralist, decentralized, diverse, non-homogenous and welcoming to 

public access services.^^ It is striking how this approach is replicated in claims 

about the ability of the Internet to support these same goals.

2.4 Prospects

The incorporation of the company town into the ambit of federal free speech 

protection came at a relatively early stage in the development of First Amendment 

jurisprudence and predated the purportedly activist era that followed for the Court 

as a whole. It was a recognition that the company town was playing the role that 

the State would play and that oversight was required, not out of a grievance with 

the company that managed the town but in order to vindicate the expressive and 

information rights of the citizens that had the good or bad fortune to be present in 

the town in question. The suggestion, then, is that as powerful corporations 

involved in controlling and moderating access to and use of the Internet could 

'̂‘ (1979 )440  US 689.
L Stein, Speech Rights in America: the First Amendment, democracy, and the media (Chicago: 

University of Chicago Press, 2006) 68-72.
ibid.
B Schmidt, Freedom of the Press vs Public Access (New York: Praeger, 1976) 204.
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similarly be subjected by freedom of expression provisions, not as a method of 

market regulation or State control but limited to protecting the rights of individuals.

Although this remains a relatively speculative notion, with no indication that courts 

are preparing such a step, observers such as Braman have proposed that those 

who control access to the Internet could be treated as quasi-private or quasi- 

public.^® The decisions that favoured media regulation in the CBS and Red Lion 

cases,^® though, did not establish a working link with the general public forum 

doctrine, which Stein argues may reflect the difficulty of ‘imagining or creating 

public spaces’ in the US system of private media.^° This may continue to be a 

problem when it comes to the application of public forum principles to the Internet, 

and especially to powerful private entities that have an influence on how it is used. 

Nonetheless, some recent writings have considered emerging ‘virtual worlds’ such 

as Second Life as possibly amenable to a ‘company town’ approach.

It can also be observed how another area that has provoked controversy regarding 

the powers of the private sector and private land, that of the private security officer, 

has been dealt with. Button’s study of the legal powers applicable in the UK 

focuses in particular on the situations where private security are acting under the 

auspices of property, contract or employment law, and highlights many situations 

where the perceived powers are at odds with the legal reality.^  ̂ However, the fact

S Braman & S Roberts, ‘Advantage ISP: terms of service as media law’ (2003) 5 New Media & 
Society 422, 444.

Red Lion v FCC  (1969) 395 US 367; CBS v Democratic National Committee (1973) 412 US 94.
Stein (n 25) 57.
P Jenkins, T h e  virtual world as a company town: freedom of speech in massively multi-player 

online role-playing games’ (2004) 8 J of Internet L 1; J Zack, T h e  ultimate company town: wading 
in the digital Marsh of Second Life’ (2007) 10 U Pennsylvania J of Const L 225.

M Button, ‘”Big fish in little ponds”: private security officers and the policing of private and hybrid 
space’ (PhD thesis, London School of Economics & Politics Science, 2005).
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that a new system of regulation where none existed has been created, through the 

Private Security Industry Act 2001, shows that it is possible to respond to concerns 

about the shift in the public/private boundary through legislation. The Act requires 

that individuals and corporate bodies engaged in ‘designated activities’ comply 

with a system of registration and monitoring. In many cases, these activities would, 

prior to the act, have attracted no legal oversight other than in the case of obvious 

illegality (the criminal law of assault or the tort of trespass, for example). The UK is 

not alone in this approach; similar statutes have come into force subsequently in 

I r e l a nd , I n d ia ,a n d  a number of Canadian^® and Australian^® provinces.

2.5 Physical and virtual spaces

Statisticians and commentators, however, are not needed: a walk through 
downtown and a drive through the suburbs tells the whole story. And those 
of us who have lived through this transformation know it as an indisputable 
fact of life, and that fact does not escape the notice of this Court.
(Wilentz CJ in New Jersey Coalition Against War in the Middle East y JMB 
Realty).

The modern ‘mall’ and the media spaces that are the Internet share a number of 

common features. Both are publicized and promoted in the language of community 

and human interaction, but are in a legal sense the subject of strict private sector 

control. Both play roles that have, in earlier years, been at the heart of the 

business of Government in most countries but still, in the West, part of a mixed 

economy: providing the streets on which private enterprise and public rights co

exist, or managing limited spectrum so as to enable public and private

Private Security Services Act 2004 
^  Private Security Agencies (Regulation) Act 2005 (No 29 of 2005, India)

Private Security and Investigative Services Act 2005 (Ontario, So 2005 c 34); Private Security 
Act (R.S.Q., c. S-3.5).

Private Security Act 2004 (Victoria)
^^(1994)650 A 2d 757, 796.
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broadcasters to communicate and listeners and viewers to receive a range of 

viewpoints. Both the street and the conventional electronic media had their 

failings, some of which are indeed the fault of poor public administration, whether i 

be crime and urban decay or heavy-handed censorship and protectionism. Indeed 

as in situations where changing patterns of work, settlement and even weather 

contribute to a private shopping centre becoming the real city centre for citizens, 

where there is weak public media or fragmentation,^® online spaces do the same 

with regard to conventional media. Many modern malls, as well as other buildings 

such as student centres, use the language of a ‘commons’, and of course, the 

notion of the commons is front and centre in much Internet activism. How accurate 

is this, though? Blackmar argues that the modern so-called Commons have the 

primary purpose of the protection of promotion of private property and capital,^® 

and a similar, though limited, process has been discussed above with respect to 

the behaviour of Internet service providers, many of whom are making use of 

publicly-regulated spectrum, which is an even more significant issue. As Low 

observes in a review of the literature on real-world ‘gated communities’, the first 

stage in a process that leads to true private management is sealing off, 

redesigning and re-opening with intensive surveillance and policing’.'̂ ”

The argument for what geographer Donald Mitchell calls, after Lefebvre, the ‘right 

to the city’'*̂ is in full flow. The development of business improvement districts 

(BlDs) and urban regeneration projects of various types has highlighted the

Staeheli & Mitchell (n 3) 76.
39 E Blackmar, ‘Appropriating “the Commons”: the tragedy of property rights discourse (Elizabeth 
Blackmar) in S Low & N Smith (eds), The Politics of Public Space (London: Routledge, 2006).

S Low, ‘How private interests take over public space: zoning, taxes , and incorporation of gated 
communities’ in Low & Smith (eds) (n 39) 83.

D Mitchell, The Right To The City {New York: Guilford, 2003)
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anxieties of various parties regarding the private control of public space/^ The right 

to the Internet has become a part of the debate on network neutrality, and the 

skepticism regarding Google has become a part of the same agenda, but it is not 

fully developed to date, perhaps because, from the point of view of the user, the 

interference of the private owners in online communities is less obvious and 

interventionist than the manager of the gated community or the private security 

staff in an apparently public but legally private city ‘street’. Furthermore, the fact 

that the new online media is in many ways more ‘open’ and accessible than the 

State-regulated environment that came earlier (which is rarely the case when it 

comes to the private control of physical space!), means that there may not be such 

organised opposition to enclosure in the digital case. There is also a strong link 

between physical public space and new media space, in that, as social habits 

move away from the former, the latter takes on greater importance. This is not to 

suggest that the former are no longer necessary and should be disregarded -  

Mitchell is rightly critical of such a postulation''^ - but to consider that legal tools 

designed to protect the public aspect of physical space should also be considered 

in the context of the Internet, and must therefore form a part of the analysis of the 

necessary system of media law that should apply to Internet media.

Another dimension where the physical and the virtual overlap is the popular idea of 

the ‘third space’, the setting of informal public life beyond home and work 

discussed by Oldenberg in The Great Good Place. Argued to have a leveling 

effect and of particular political value in societies where freedom of association is

P Kingsnorth, ‘Cities for sale’ {The Guardian 29 March 2008); P Kingsnorth, Real England: the 
battle against the bland (London: Portobello, 2008) 172-181.

Mitchell (n41) 146-8.
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restricted, third places such as coffeehouses have been influential in the 

promotion of democratic participation, particularly in the pre-press era."”  Despite 

the perception that he is some type of cheerleader for Starbucks culture, 

Oldenberg is very critical not just of the focus on shopping and consumption that 

has been such a part of 20"^-century planning in the United S ta tes ,bu t of the 

‘total nonsense’ expressed by enthusiasts for the shopping mall and the argument 

that it is a recreation of the fabled Main Street. The third space analysis is valuable 

to us for a number of reasons. The modern ‘great good places’ that Oldenberg 

promotes can involve the use of the Internet, most notably when wireless Internet 

access enables work to be carried out in a non-traditional location. It is also 

important how Oldenberg’s argument includes a consideration of the role of 

physical space in democratic culture and the conflict between such and the 

commercial imperative that has been at the heart of purportedly community-based 

design.

3 Public Functions

3.1 Alternative forms of regulation

It is very important, when making an assessment of the state of new media law, to 

look to current developments in self-regulation, in order to ascertain whether those 

affected by the decisions of such bodies are given satisfactory rights of redress. 

Self-regulation (by which we mean here collective self-regulation through entities

R Oldenberg, The Great Good Place (New York: Marlowe, 1997) 25, 66, 189. 
Ibid 203-209.
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such as sector-wide organisations)'*® is argued by Price and Verhulst to play a 

useful role in creating and enforcing ‘self-generated codes’ in the area of the 

Internet, which can build public confidence through activities such as monitoring of 

subscribing organisation and the enforcement of public standards.“  ̂ Indeed, self

regulation has been joined by a close cousin, ‘co-regulation’, which is a favoured 

solution to many contemporary problems. The approach blends the independence 

and non-intervention of self-regulation with limited oversight by established public 

authorities, and is increasingly encouraged by the European Commission and 

others (including in the Audiovisual Media Services Directive as discussed in 

chapter 3). Typically, co-regulation includes a legal connection (possibly though 

not necessarily statutory) between a non-state regulatory system and state 

regulation, discretionary power exercised by the non-state system, and the 

involvement of the bodies or persons being regulated in the process of regulation.

Methods of co-regulation and self-regulation have proliferated in recent years, as 

have co-regulatory strategies and voluntary schemes run by public authorities. For 

example, the Broadband Strategy Group in the UK (a joint Government-industry 

group) has established what it calls Audiovisual Content Information Good Practice 

Principles'^® agreed by many UK media producers (traditional broadcasters with 

online elements such as Channel 4, intermediaries such as mobile phone 

networks and hosts such as Bebo). Voluntary systems in the EU include ‘DNS

M Price & S Verhulst, ‘In search of the self; charting the course of self-regulation on the Internet 
in a global environment’ in C Marsden (ed), Regulating the Global Information Society (Routledge: 
London, 2000) 64.

M Price & S Verhulst, Self-Regulation and the Internet (The Hague; Kluwer, 2005) 22. 
http;//www.audiovisualcontent.orq/audiovisualcontent.pdf
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blacklisting’ (or poisoning), filtering and more;"̂ ® none are (as yet) backed by 

legislation and the requirements of the Electronic Commerce Directive are uncleai 

in this regard. In some cases, national governments have played a significant role 

in the drafting of such codes, even writing the first draft in the case of ltaly.^° In 

the US, efforts at State level are ongoing; for example, Utah saw legislation 

introduced (and approved in committee, but not passed due to legislative time) in 

its most recent session that would have created a voluntary ‘seal of approval’ 

system for ‘Community Conscious Internet Providers’, with the legislation being 

written by an anti-pornography campaign group, CP80, and due to be proposed in 

other states.

3.2 Controlling private control

The time is therefore right to give further consideration to self-regulation and forms 

of private or quasi-private control. In particular, does an over-emphasis on non

interventionist techniques enable intermediaries to possess unintentionally 

significant power in violation of the communicative rights of individual users? We 

have already argued that they are powerful in the context of Internet regulation, 

although certainly, some scepticism has been expressed regarding the impact of 

self-regulation on freedom of expression. In particular, the concern of ‘the 

privatisation of censorship’ is a common one, with particular emphasis being

49
D Tambini, D Leonard! & C Marsden (eds), Codifying Cyberspace: communications self

regulation in the age of Internet convergence (London: Routledge, 2007); M Price & S Verhulst 
(2005) (n 47) 98-104; see a list at http://libertus.net/censor/ispfilterinq-ql.html;
“  Tambini et al (n 49) 114; 278-281.

J Robinson, 'House bill would create voluntary seal of approval for Internet service providers’ 
{KCPW  News 25 February 2008), http://vww.kcpw.org/article/5422: Bill HB 407, 2008 General 
Session; http://www.cp80.org.

A Murray, The Regulation of Cyberspace (Abingdon: Routledge, 2007) 154-7.
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placed on the lack of accountability mechanisms.^^ The EU, though, is a vigorous 

promoter of self-regulation and co-regulation in the context of media law, including 

in the AVMS Directive at recital 36. The Council of Europe has also showed some 

interest in this topic, in its ‘Recommendation on freedom of expression in the 

online world’ which relies in part on the proposal of self-regulatory solutions. EDRI, 

the network of digital rights NGOs in Europe, launched a campaign against this 

Recommendation, arguing that the document ‘promot(es) opaque "self-regulation" 

and other soft law instruments driven by private interests and implemented 

through technical mechanisms.’ Justification for this concern can be seen from 

the record of what could be seen as a prototype for online co-regulation, dispute 

resolution for domain names (the subject of cooperation between ICANN (see 

chapter 11) and the WlPO, where systemic unfairness has been identified by both 

Mueller^® and Geist̂ ® in separate research projects.

The method of control that we consider here is that of public law, reflecting the 

connection of such to media regulation in the sense of broadcasting, and also 

recognised as part of the constitutional balance that is necessary when State 

authorities are able to exercise power over individuals through the operation of 

statutes in particular and require scrutiny by appropriate courts and tribunals. In 

the law of England and Wales, the position of self-regulatory systems is 

particularly interesting and quite well developed, turning in the first instance on 

whether a given body has a public ‘function’. In some ways, it resembles the public

“  H Thorgeirsdottir, ‘Self-censorship among journalists; a (moral) wrong or a violation of ECHR 
law?’ (2004) 4 European Human Rights L Rev 383, 391.
^  http://wv^^w.edri.orq/coerec200711.

M Mueller, ‘Rough Justice: An Analysis of ICANN’s Uniform Dispute Resolution Policy’, 
www.acm.orq/usacm/IG/rouahiustice.pdf

M Geist, ‘Fair.com? An Examination of the Allegations of Systemic Unfairness in the ICANN 
UDRP’ (2002) 27 Brooklyn J Int’l L 903.
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forum and public spaces discussion in the US above, although it is less speech- 

specific. W e consider it here under three headings: administrative law, human 

rights law, and specific statutory duties.

3.3 Administrative law

In 1986, the Court of Appeal found in Datafin that an application for judicial review 

could be brought in respect of a decision of the City Panel on Takeovers and 

Mergers, a non-governmental or private body purportedly engaged in the ‘self

regulation’ of certain financial activities in the City of London. This was a very 

significant clarification of the law pertaining to judicial review in England. Datafin^^ 

has been followed by a series of further cases where the question of amenability 

(primarily a matter of common law) has arisen, though in general they can be said 

to be applications of Datafin principles rather than any significant reconsideration 

of its findings. In the absence of statutory control, Datafin and its children (and the 

bare reference in CPR Part 54 to judicial review being a claim regarding ‘a 

decision, action or failure to act in relation to the exercise of a public function’)̂ ® 

determine whether a particular body, or a particular function of a body, is subject to 

judicial review.

As our primary concern here is media, the status of the self-regulatory Advertising 

Standards Authority is important. In R v Advertising Standards Authority ex parte 

Insurance ServicesP^ the High Court (Queen’s Bench) applied the rule in Datafin to

R V Panel on Takeovers and Mergers ex parte Datafin [1987] QB 815.
Note that the current Rules are written to include the HRA action discussed below; the fornner 

provision (RSC Order 53) was essentially silent on the matter.
(1990) 2 Admin LR 77
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the ASA and found that, for the purposes of judicial review in English law, the 

Authority was exercising a public law function, as although it did not have any 

powers granted to it by contract, statute or common law, it was carrying out 

functions that would othenwise have been exercised by the relevant public law 

actor (the Office of Fair Trading). It does, however, have a broad discretion in 

carrying out its functions®" and a number of cases reach the higher courts each 

year,®̂  with the ASA being successful on virtually all occasions. Importantly, ASA 

determinations have been held to be ‘prescribed by law’ for the purposes of Article 

10(2) of the Convention,®^ and it is of course important that there be some 

measure of symmetry in Convention protection, so that a state party cannot 

choose to make use of a particular mechanism as part of its rights but deny 

litigants the opportunity to express their rights against it. While it can therefore be 

governed by aspects of public law, other bodies such as the Jockey Club (the Aga 

Khan case)®  ̂(where the contractual relationship between the Jockey Club and the 

owners affected by its decisions was important) or the Football Association®'^ 

cannot. This is not the case in Scotland, where there is no fixed distinction based 

on the public or private status or functions of a body.®® Other recent cases have 

dealt with the British Council’s ‘purely voluntary’ registration scheme for EFL 

schools®® and a series of issues pertaining to Lloyd’s of London,®^ and it has been

®° R V Advertising Standards Authority ex parte Charles Robertson (Developments) [2000] EMLR 
463 (rejecting a challenge to the ASA’s definition of an ‘advertisement’).

R (Debt Free Direct) v Advertising Standards Authority [2007] EWHC 1337 (Admin)
®̂ R (Matthias Rath BV) v Advertising Standards Authority [2001] EMLR 22; more generally, 
Thorgeirsdottir (n 53) 398-9.
®̂ Though note that it is possible to challenge Jockey Club decisions through the indirect routes of 
claims based on contract and restraint of trade: Williams v Jockey Club [2004] EWHC 2164 (QB); 
but see also R (Mullins) v Appeal Board of the Jockey Club [2005] EWHC 2197 (Admin).
^  R V Football Association ex parte Football League [1993] 2 All ER 833.
®® A O’Neill, Judicial Review in Scotland: A Practitioner’s Guide (Edinburgh: Butterworths, 1999) 
[1.25]: C Himsworth ‘Devolution and its jurisdictional asymmetries’ (2007) 50 MLR 31, 50.
® R (Oxford Study Centre) v British Council [2001] All ER (D) 213 (Mar).

®̂ R (West) V Lloyd’s of London [2004] EWCA Civ 506.
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made clear again and again that there are limits to judicial review of the private lav 

actions of public authorities.®® Not all issues have been resolved, though; for 

example, it is still unclear whether the Press Complaints Commission, which we 

are particularly interested in, is subject to judicial review, with the point being 

sidelined in a number of cases due to the Commission’s reservation of its position 

on this point and the Court’s acceptance of such.®®

Datafin is broadly accepted in other common-law jurisdictions, although there have 

been some isolated attempts to expand its scope. Again in the area of media, a 

2005 New Zealand decision {Dunne i/ Canwest) held that a private (but free-to-air) 

television network was amenable to judicial review in respect of its decision to bar 

a party from a pre-election d e b a t e . T h e  doctrine was, for its time, it was a useful 

expansion of the scope of administrative law, allowing a limited set of powerful 

bodies outside the traditional public law paradigm to be held to account before 

independent judges where the circumstances demanded, despite being in many 

regards characterised as private bodies. The decision in Datafin came in a decade i 

that saw significant time spent on privatization and the slimming down of the role 

of the State in the UK, but there have been further examples in subsequent years i 

of the blurring of the line between purely public and purely private, continuing (and i 

in some sectors intensifying) despite a change of government when the 

Conservatives were replaced in government by Labour after the 1997 election. 

Today, there is renewed interest in financial regulation, and the idea of the

E.g. R (Evans) v University of Cambridge [2002] Ail ER (D) 86 (Jul).
R (Ford) V Press Complaints Commission [2001] EWHC Admin 683; R v Press Complaints 

Commission ex parte Stewart-Brady (1996) 9 Admin LR 274, [1997] EMLR 185.
Dunne v Canwest [2005] NZAR 577; see further J Wilson, 'Judicial review and editorial freedom' 

(2006) 12 Auckland U L Rev 199.
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Chancellor of the Exchequer paying tribute to light-touch regulation^'' is, after the 

difficulties that the financial sector has faced, quite preposterous. On the other 

hand, self-regulation retains its allure in respect of media and communications, as 

it neatly side-steps complaints of State interference and keeps the costs of 

regulation off the public books.

3.4 The Human Rights Act

A slightly different approach^^ was taken when the Human Rights Act was brought 

into law in the UK, which prevents ‘public authorities’ from acting in a way that 

violates the Convention rights of a ‘victim’. A statutory test for ‘functions of a public 

nature’ was set out, and courts have divided bodies into core public authorities and 

hybrid or functional public authorities, the latter being subject to the Act only in 

respect of particular acts or functions.”  It has yet to be established whether there 

are meaningful differences between the doctrines, although the fact that cases to 

date interpreting the Human Rights Act have dealt with ‘contracting out’ of state 

functions could be of interest in situations where media regulation functions are, 

under statutory authority, handled by others. If the Act applies to the external body, 

as it may well do, it offers an opportunity to control their actions, although it still 

remains difficult to imagine individual private bodies such as ISPs being included 

in the ambit of the Act without a serious legal struggle. Along with the obvious 

elements of freedom of expression that arise here, we can also note that, as

S ee for exam ple ‘Chancellor launches Better Regulation action plan’ (24 M ay 2005) 
http://www.hm-treasurv.Qov.uk/better regulation action plan.htm .

S ee  generally S Palmer, ‘Public, private and the Human Rights Act 1998; an ideological divide’ 
(2007) 66 CLJ 559, 567-8; C Donnelly, Delegation o f governm ental pow er to private parties : a 
comparative perspective (Oxford: O U P, 2007).
”  YL 1/  Birmingham City Council [2007] UKHL 27.
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relevant bodies will be subject to the requirements of Article 6 in appropriate 

cases, participants in the media environment will have certain procedural 

expectations that could be met by human rights litigation, but only if the threshold 

of public function is met.

On the other hand, a comparatively novel doctrine exists in Ireland, where a cause 

of action (‘constitutional tort’) exists in relation to the violation of constitutional 

rights by any party where no other remedy exists; it is therefore possible for one 

private party to recover damages from or see the granting of an injunction against 

another in respect of such violation/'' So, for example, actions taken by a trade 

union were subject to a right to participate in decision-making derived from the 

right to associate/® Coupled with the fact that Datafin has been approved in 

Ireland (in terms of judicial review of administrative action),^® and continues to 

evo lve ,im portan t test cases could lie ahead. In general, the long-term impact of 

the approval removal of public law and human rights norms is significant, 

particularly so if self-regulation is assumed to be a part of the media law 

landscape, in that the sense of reassurance and ownership that is a key 

component of the role of public law in a broader democratic discourse is difficult to 

replicate in a private regulatory context.

3.5 Internet and self-regulation In the UK

C O ’Cinneide, ‘Direct horizontal effect -  a successful experiment?’ in J Fedtke & D Oliver (eds), 
Human rights and the private sphere : a comparative study (London: Routledge-Cavendish, 2007). 

Rodgers v ITGWU [1978] ILRM 51
Murphy v Turf Club [1989] IR 171 (HC) and Beirne v Commissioner of An Garda Siochana 

p 993] ILRM 1 (SC).
 ̂J Anderson, ‘Rushing to judgment; the evolution of sports disciplinary and arbitral bodies in 

Ireland’ (2007) 4(3) Ent & Sports L J,
http://www2.warwick.ac.uk/fac/soc/law/eli/esii/issues/volume4/number3/anderson
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Domain name registrar Nominet is a particularly interesting situation where clarity 

is awaited. As far back as 1997, a detailed study by Gould argued that Nominet 

could be subject to administrative law actions, and although a number of 

aggrieved parties made threats of bringing actions against Nominet in recent years 

(most notably a dispute over the status of itunes.co.uk),’’® the matter remains 

unresolved. In the itunes.co.uk dispute, the application failed at the permission 

stage, based on delay and on failure to seek the available alternative remedy, with 

the question of Nominet’s status expressly not de te rm ined .G iven  the discussion 

in earlier chapters on the crucial role played by ccTLD registrars, it would be quite 

worrying if Nominet were to be beyond the scope of public law. While Nominet 

does carry with it some characteristics of a contract-based body (which would 

weigh against inclusion in administrative law), and has useful internal policies for 

dealing with disputes, its broader role is one of cultural and economic significance 

and resembles State action in many ways. The acquiescence of the British state, 

particularly in the light of ICANN’s agreements with many other states to locate 

ccTLD control in the national government, may engage Datafin; similarly, the 

public ‘nature’ of its role, where there is a realisation that the state has a part to 

play in Internet regulation, could engage the Human Rights Act. As we note in 

chapter 11, difficult issues like language rights can also call into question the 

precise nature of public law duties placed on Nominet, if they exist.

M Gould, ‘An island In the Net: domain naming and English administrative law' (1997) 15 John 
Marshall J of Computer & Info L 493, 516 

K McCarthy, ‘Cohen disputes UK registry’s legitimacy’ {The Register 27 May 2005), 
http://www.thereqister.ca/2005/05/27/itunes no nominet/: ‘Nominet wins iTunes.co.uk decision’ 
(OutLaw News 5 August 2005) http://www.out-law.com/paqe-5979.
° CyberBritain v Nominet; document available at

http://www.nominet.orq.uk/diqitalAssets/30566 iTunes-Judicial-Review.pdf
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The more controversial example, perhaps because it has a more obvious 

connection with content, is that of the Internet Watch Foundation (IWF). In 

December 2008, this matter burst into public consciousness when Wikipedia 

‘disappeared’ for a day.®̂  It turned out that the reason for the site becoming 

inaccessible to most UK users was IWF’s system of filtering. Although the rights 

and wrongs of the specific image that caused the ‘block’ are very interesting, the 

most important aspect of the controversy, for our purposes, is that it promotes 

public discussion on the role of the IWF, which while a core issue in Internet law 

and policy, is still a relatively unknown one. The IWF is a private body that plays a 

role in the regulation of UK Internet access - not a statutory role but a self- 

regulatory role. For those critical of Internet censorship, this is a particularly 

problem, as although the State has declined to intervene, transparency and 

accountability are also absent.

The IWF has played a dual role in the control of alleged child pornography, 

sending takedown notices to hosts of UK-based content (though that task has 

been broadly completed with little or no such content said to remain or being newly 

published) and creating a blacklist of non-UK content which ISPs then proceed to 

block (usually by returning a page not found (404) error to a user who requests the 

page by entering the URL or clicking on a link) through systems such as 

Cleanfeed. In this case, the problem arose in relation to a photograph®^ of an 

album cover, the album being ‘Virgin Killer’ by The Scorpions. The image features 

a (partially obscured) photograph of a naked female child, although the initial

For the background to this incident, the list of news articles and broadcast transcripts compiled 
by W ikipedia users (http://en.wlkipedia.org/wikiA/\/ikipedia:
Administrators%27 noticeboard/Media coverage of 2008 IW F action) is of particular value.

‘Virgin Killer’ http.V/en.wikipedia.org/wikiA/irgin Killer.
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listing blocked the page (i.e. text and photo) rather than the image alone. The 

image, a controversial one to begin with, was also available on various websites, 

and the album itself, including in some cases the original cover, is available on the 

second-hand market; an alternative version with a less objectionable cover was 

also issued. The situation was complicated by the interaction between the 

technological configuration of the ISP blocking and Wikipedia itself, which meant 

that, in practice, many UK users could not edit any pages on Wikipedia while the 

blocking continued.

The IWF issued a number of statements,®^ and also gave interviews to the UK 

media; for example, the IWF spokesperson concluded a discussion on BBC Radio 

4’s Today programme by saying that the organisation ‘(applies) the Protection of 

Children Act and the UK sentencing guidelines’. The difficulty here is obvious, in 

that there is no clear line of legal authority between the Act, the Sentencing 

Guidelines, and the IWF. In particular, there is a limited right of appeal within the 

IWF,®"̂  and its discussions are broadly effective, from the point of view of domestic 

Internet users (i.e. an IWF decision means, in practice, that a page cannot be 

accessed by a user without special skill).

With that in mind, given the suggestion that the system could be rolled out for 

other types of content (e.g. ‘suicide websites’, promotion of terrorism), or used as 

a policing tool, or used in IP enforcement, it is necessary to address these issues 

before any extension is even considered. Already, public authorities such as the 

Ministry of Justice recommend that reports of images covered by the new ‘extreme

http://iwf.orq.uk/media/news.250.htm.
http://iwf.orq.uk/public/paae.148.341 .htm.
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pornography’ offence contained in Part 5 of the Criminal Justice and Immigration 

Act 2008 be sent to the IWF rather than the police.®^

Is an IWF decision- or an ISP action on the basis of such a decision -  subject to 

judicial oversight of any sort? The IWF has itself asserted that it is subject to the 

Human Rights Act, though at the level of a Board meeting,®® and not tested in 

court. The ISPs have made no such concession, nor would they be likely to.®  ̂

There is the added dimension that testing the grounds of review through a test 

case is far from likely -  seeking a legal remedy for the blocking of access to a non- 

UK webpage (which in many cases is not officially marked as blocked, but is 

merely unreachable through what looks like a computer error) allegedly containing 

material that generally condemned by society and subject to heavy legal penalties 

is not an everyday event. An expansion in the IW F’s role, particularly in the context 

of the extreme pornography offence (which was subject to vocal criticism from a 

number of corners), may in fact bring these issues to the forefront after all. There 

does appear to be continuing interest in self-regulatory approaches despite (or 

perhaps because of) the lack of clarity with regard to accountability.

3.6 Specialised Statutes

There is, however, a third, less familiar category of legal classification of public 

authorities, that of specific statutes requiring public authorities to act in a particular 

way. Examples in the UK include legislation on equality and discrimination, on the

http://www.iustice.qov.uk/docs/extreme-pornoqraphic-imaaes.pdf.
Y Al<deniz, Internet Child Pornography and the Law  (Aldershot: Ashgate, 2008) 264.
L Edwards, ‘From child porn to China, in one Cieanfeed’ (editorial) (2008) 3(3) SCRIPTed, 

http://www.law.ed.ac.uk/ahrc/SCRIPT-ed/vol3-3/editorial.asp.
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use of Welsh and Gaelic in their respective hinterlands, and the Freedom of 

Information Act 2000. While the availability of remedies under judicial review and 

the HRA are likely to be of value to the individual in many situations, it is clear that 

Parliament recognises the importance of other approaches to regulating the 

behaviour of public authorities. Therefore, a particular body’s status in terms of 

possible causes of action in the courts is certainly not the only game in town. In 

the same way, though, as the affected citizen has a genuine interest in whether a 

particular body can be held to account through judicial review or human rights law, 

the same person should pay attention to whether the same body is included within 

the scope of these statutes. It is contended in this section that the answer to such 

a question is not much clearer than it was for the established issues of review and 

rights, and that significant gaps in the protection of the individual may be 

emerging.

Under the Freedom of Information Act, bodies other than public bodies can be 

designated as subject to the Act, pursuant to section 5, provided that they exercise 

functions of a public nature or are carrying out the functions of a public authority 

under contract. If action were to be taken, though, such would still be constrained 

by the requirement that prescribed bodies be exercising functions of a public 

nature. Any listing of a body not exercising such functions could (and would) be 

challenged as ultra vires the Freedom of Information Act. It has been suggested 

that a court dealing with such a challenge would probably have regard to similar 

factors as both judicial review and the Human Rights Act do.®® We should note 

that the BBC is in the relatively rare position of being already defined as subject to

Consultation Paper CP 27/07 http.V/www.iustice.qov.uk/docs/cp2707.pdf [19]. The first wave of 
designations is (as of 2010) now being proposed.
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the Act in respect of functions (or to be more precise, subject to the Act except in 

respect of its functions related to journalism, literature and art), with the definition 

of such being a matter of dispute at various levels.®^

No such designation has happened as of yet, although the Ministry for Justice 

published a consultation paper in late 2007 setting out its provisional view with 

regard to the use of the section and inviting comments.®° The paper did indicate 

some openness to action, suggesting that there are obvious disparities between 

similar functions (the example given was publicly-run prisons v privately-run 

prisons) and that there are issues associated with transparency arising from the 

significant sums of public money being spent through bodies not subject to the 

Act. However, the paper also highlighted considerations of cost and burden, 

particularly in the case of charitable organisations, which (in general) we can 

dismiss as not being a major issue for the type of regulation we are considering 

here. Broadly speaking (and hampered by the fact that the submissions will not be 

published until after the Government’s response is published), extension was 

opposed by business groups^^ and the charitable sector,®^ and favoured by 

freedom of information campaigners and the Information Commissioner.

It is interesting to note the types of bodies cited as suitable for bringing within the 

scope of the Act: the Information Commissioner noted that he had received

Sugar v BBC [2008] EWCA Civ 191. See also H Johnson, ‘Freedom of information - confidence 
and journalism exemptions from disclosure’ (2008) 13 Communications L 174.

CP 27/07 (n 88).
‘CBI Response to Ministry of Justice Consultation’ (January 2008) 

http://www.cbi.orq.uk/ndbs/positiondoc.nsf/1f08ec61711f29768025672a0055f7a8/FBF89CF6CFF3 
8DB9802573FC006223B4/$file/psdfoi0208resp.pdf

http://www.charitvcomms.ora.uk/news/sector news/20080207/ 
sector opposes extension of freedom of information act.
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complaints from the public about particular bodies, and of the five, two relate to 

media and communications and two to finance (the Press Complaints 

Commission, Financial Ombudsman Service, Royal Institute of Chartered 

Surveyors, ICSTIS/PhonepayPlus and the Financial Reporting Council)®^ The 

Campaign for Freedom of Information recommended the inclusion of the PCC, 

ASA, Solicitors Regulation Authority ‘and other bodies carrying out self-regulatory 

functions which the government itself would otherwise undertake, should also be 

designated’. On the other hand, it has been argued (by the then-Secretary of State 

for Culture, Media & Sport, Estelle Morris) that designation of the PCC would not 

be compatible with the Government’s policy on press freedom through self

regulation,despite the Government’s outright refusal to exempt the same body 

from the Human Rights Act,®* which is a very inconsistent approach.

3.7 European concepts of public functions

The approach of the European Court of Human Rights is, as previously stated, 

based on the idea of State responsibility for particular actions.^® It is reaffirmed in 

Storck V Germany, w h e r e  it is clear that there is a relatively undeveloped 

definition of the concept of public authorities. This can be understood, though, in 

the light of the Court’s approach to the duties on courts to vindicate the Convention 

rights of parties and the State’s positive obligations, and so there has historically

Response of the Information Commissioner to CP 27/07 (1 February 2008) 
http://www.ico.aov.uk/upload/documents/librarv/corporate/notices/cp2707- 
questions ico response.pdf 3.

Hansard HC vol 430 col 45W (24 January 2005).
Hansard HC vol 315 col 541 (2 July 1998).
H Quane, The Strasbourg jurisprudence and the meaning of a "public authority" under the 

Human Rights Act’ [2006] PL 106.
(2005)43 EHRR 96.
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been only a limited need to decide conclusively the ambit of state bodies. Similarly 

in Costello-Roberts v UK,^^ the UK was found to be violating the applicant’s Article 

3 rights by failing to protect him from a particular severity of corporal punishment. 

The legislation then in force applied to publicly-funded schools but not to the 

independent sector in respect of pupils not funded through ‘assisted places’. This 

approach of course varies from right to right, given the state of the law on positive 

obligations under the Convention.

Under EU law, there is a slightly different approach: for example, direct effect 

applies to a body

whatever its legal form, which has been made responsible, pursuant to a 
measure adopted by the State, for providing a public service under the 
control of the State and has for that purpose special powers beyond those 
which result from the normal rules applicable in relations between 
individuals.^®

We can see how, although it is not applicable in all of the situations we have 

discussed, this is a principle that could have an impact on the regulation of new 

media, particularly in the light of the EU role in such. Given the relatively few cases 

where the principle is directly engaged, though, this is a doctrine that has not 

developed in any great detail.

3.8 Who decides?

However, even in co-regulation situations, where it would be thought that the 

issues of public functions would be a little more clear-cut, it is not always so. This

®®(1993)19EHRR112.
Foster v British Gas [1990] ECR 1-3313 [20],
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issue arises in R (Siborurema) Office o f the Independent Adjudicator, d e a l i n g  

with the regulatory system for student complaints envisaged in the Higher 

Education Act 2004. The OIA was created by universities and is recognised by 

Secretary of State pursuant to the Act as the ‘designated operator’ for a student 

complaints scheme with effect from January 2005. It argued that amenability to 

judicial review would hinder its role to ‘serve students and HEI’s cheaply and 

efficiently’, b u t  the Court of Appeal rejected the argument, particularly in relation 

to whether the complaints scheme was within the terms of the authorising Act.

This is of some importance in the context of the operation of the Office, which is a 

typical co-regulation scenario: a Minister can recognise the non-governmental 

body if it is operating in accordance with a set of principles set out in the statute. 

We should see this case as a confirmation that co-regulation cannot opt out of 

public law, which should be acknowledged in the process of implementing new 

ideas in media law, particularly as the European Union continues to encourage it.

It is found that a correct reading of the Act shows that the designated operator 

would be performing a public function, making it different to institutions such as 

purely private a r b i t r a t o r s . A s  with the ASA, the claim was ultimately rejected on 

the merits (with the scope for review appearing quite narrow), as was a 

subsequent a p p l i c a t i o n .T h i s  is perhaps a satisfactory situation, and it is clear 

that the system is not self-regulation based on contract (or something resembling 

contract), as students affected by its decisions are not party to any such contract, 

which (if relevant) is between the OIA and the subscribing universities and/or

[2007] EW CACiv 1365.
Ibid [41],
Ibid [49] (Pill LJ), [69] (Moore-Bick LJ).
R (Arratoon) v OIA [2008] All ER (D) 160 (Nov).
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between the OIA and the state, as would be the case in terms of a media 

complaints body. However, it remains troubling to observe that as far back as its 

first annual report, the OIA was reassuring the public that one of its two forms of 

accountability was the way in which its decisions ‘are constrained by the possibilit; 

of judicial review’ (the other form was the designation under the Higher Education 

Act, which could be revoked) ,wh i le  subsequently going to court in Siborurema 

with the argument that it should not be so constrained. The OIA is also not subject 

to the Freedom of information Act.

3.9 Conclusion

Legal control remains unclear and differs greatly even within the common-law 

world, changing rapidly in the light of the Human Rights Act in the UK. The 

statutory designation approach brings with it the advantage of certainty and allows 

all parties to plan their activities (whether in relation to compliance with the law by 

the said body or use of the law by a citizen). The functional approach allows 

applicants to seek a remedy against a body even if such was not directly 

contemplated by Government, or indeed where a strategic decision is taken to 

avoid that body being held to account. It is clear that it will not be possible to 

gather all the remedies of traditional judicial review, the Human Rights Act and the 

new statutory provisions into one approach. Therefore, what may be the best 

solution for the time being is to pursue some measure of a joined-up approach, 

where (known) information on all possible remedies is easy to access, and an 

honest and open discussion takes place at the inception of any new body or

OIAHE, ‘Annual Report 2004’ http://www.oiahe.ora.uk/docs/OIA-Annual-Report-2004.pdf 18.
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function with regard to its legal status. Special caution is necessary in the situation 

where a public function is performed by a party not subject to duties such as 

freedom of information and equality, particularly where there is a requirement of 

action on the part of Parliament or a Minister, that a two-tier situation does not 

develop. If for example a broad definition of public authority were to be adopted by 

the courts and by Parliament, and it applied to both judicial review and the HRA, 

there would still be a division -  perhaps an unsustainable one - between those 

bodies subject to judicial review and the HRA but not the statutory provisions and 

those subject to all three. This is unquestionably important in the case of self- 

regulatory bodies, which have come within the scrutiny of the courts under protest 

(or in the case of the Press Complaints Commission, continue to dodge that bullet 

quite elegantly), but are rarely subject to other obligations. It is disappointing to 

note that there is not yet a culture of examining the potential public authority/public 

function status of a self-regulatory or co-regulatory body as part of the process of 

examining the most appropriate approach. Ofcom’s principles on ‘appropriate 

regulatory solutions’, for example, which deal with some of what we can 

understand as the objectives of judicial review, human rights and other features of 

legislation, does so without referring to judicial review, HRA scrutiny or other 

acts.''°^

Ofcom, ‘Identifying appropriate regulatory solutions: principles for analysing self- and co
regulation’ (10 December 2008^ http://www.ofcom.orq.uk/consult/condocs/coreaulation/statement/.
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C hapter  9: T he Public  In terest  2

1 Common carriers 

1.1. Origins

Without requiring engagement with constitutional law, as discussed in the previous 

section, nor definition as a public authority even in respect of certain functions, it is 

of course still possible to note the special status of particular classes of private 

body and to adopt appropriate legal principles. The conventional approach to this, 

affecting media law and other areas, has been the idea of the ‘common carrier’. 

Common carriers as originally understood were responsible for carrying goods or 

people, or in some cases providing services to the public, but the doctrine is also a 

very important one in US telecommunications law. For our purposes, the most 

important aspect of a common carriage legal principle (though not necessarily a 

statute) is that there is, in general, a linked obligation and benefit, or a series of 

obligations and benefits. So for example, the obligations of a common carrier 

might be a requirement to carry all goods, or to follow sector-specific rules in how it 

deals with customers, both of which interfere with absolute concepts of 

commercial freedom. Benefits, though, can include being excluded from certain 

types of liability, or participation in a regulated sector not open to other 

businesses, both of which would constitute a departure from generally applicable 

principles of law. We can understand common carrier status as encompassing a 

range of issues, without a single, precisely defined notion of common carriage that 

is applicable in all cases, and similarly, public discussion of common carriage is
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somewhat based on impressions and idealised notions. It is not appropriate for it 

to be treated as a legal term of art.

In the case of radio, the prospect of common carrier status for radio status was in 

fact given serious consideration in the 1920s in the United States.  ̂ As the then- 

Secretary of Commerce Hoover put it, a single individual or group should not be 

allowed to ‘place themselves in a position where they can censor the material 

which shall be broadcasted to the public’; the debate was based on a conflict 

between ‘newspaper’ and ‘telegraph’ models.^ As we know, the general approach 

followed was not to designate broadcasters as common carriers, but to place 

certain obligations on them. Section 18 of the first Radio Act, subsequently 

section 315 of the 1934 Communications Act, for example, requires stations to 

provide equal time to political candidates, although an attempt to broaden the 

definition of politics and also regulate rates for political advertising was 

unsuccessful.

We have already seen some aspects of this issue in our discussion of net 

neutrality, which is closely related to the desire to see ISPs as common carriers. 

Here, though, we will explore a slightly different question, which is that of the 

immunities which both ISPs and hosts are entitled to, and whether this is, from the 

point of view of the public, a good bargain. We also note the special position of 

search engines.

 ̂ L Benjamin, Freedom o f the A ir and the Public Interest: First Amendment rights in broadcasting to 
1935 (Carbondale, IL: Southern Illinois U Press,2006) 74.
 ̂B Schmidt, Freedom o f the Press v-s Public Access (New York; Praeger, 1976) 142.
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1.2 Absolute Immunity

254

We start this section by approaching the vexed question of the liability or exclusior 

of liability for relevant players in Internet law. In the US, Section 230 of the 

Telecommunications Act^ was inserted as part of the Communications Decency 

Act (alongside, but standing separately to, the provisions struck down by the 

Supreme Court in ACLU Reno). This important provision protects a wide range 

of players, by ruling that ‘no provider or user of an interactive computer service 

shall be treated as the publisher or speaker of any information provided by another 

information content provider’. Although it does not apply to federal criminal law or 

intellectual property law,'  ̂it is a broad provision. The context for its introduction 

was the then-developing trend towards holding intermediaries liable for content on 

the Internet, with the worrying result that it appeared to put interventionist 

intermediaries (i.e. message board hosts running a ‘clean’ service deemed to act 

as republishers) in a worse legal position than non-interventionist intermediaries 

(i.e. ISPs acting as conduits and not interfering with the content in any way).

Hence, the title of section 230c is ‘Protection for “Good Samaritan” blocking and 

screening of offensive material’. However, there are echoes of established laws 

on common carriers and on publisher liability in defamation, so the section cannot 

be defined as completely related to the ‘good Samaritan’ concept, although it is 

certainly a relevant one.

The value of the provision has been debated at length. The existing system in the 

US has been defended, on the grounds that it facilitates a wide range of Internet

 ̂u s  Code, Title 47, Chapter 5(11), §230c.
'  §230(e)
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communities,® and criticised on the grounds that it allow services like Wikipedia to 

disclaim any possible (legal) responsibility under important legal headings like 

defamation, while still acting as more than a simple host for the content of others.® 

Lemley takes a different approach, acknowledging that this section has received a 

very broad reading by courts but other areas have restricted or no immunity: 

ultimately, he proposes modest reforms, creating a single provision and 

suggesting the provisions of trademark law^ as a possible starting point.®

We should also note, referring to the discussion in chapter 6, that section 230 

remains silent on the rights of non-intermediaries, which is a remarkable situation. 

In fact, the only reference to such is a further exclusion of any liability for actions 

taken in good faith to restrict access to objectionable material ‘whether or not such 

material is constitutionally protected’ in section 230d. The California Supreme 

Court gave a very broad reading to section 230 in Barrett v Rosenthal,^ finding that 

it can apply to an individual Web user (not a host or ISP as conventionally 

understood) in the case of comments of third parties ‘republished’ by them (e.g. 

included on personal webspace or a blog but written by someone else) in respect 

of a defamation claim. This means that where A has a Google account and sets 

up a blog on Google’s Blogger service, A is free to publish defamatory comments 

made by B on A’s Google-hosted blog, but yet Google can delete A’s 

nondefamatory comments as it chooses (we identified some examples of the 

consequences of such in chapter 6) without ever having to take responsibility for

® H Holland, ‘In defense of online intermediary immunity: facilitating communities of modified 
exceptionalism’ (2007) 56 Kansas L Rev 101.
® K Myers, ‘Wikimmunity: fitting the Communications Decency Act to Wikipedia’ (2006) 20 Harvard 
J of L & Tech 163
 ̂Specifically, US Code, Title 15 § 1114(2).

® M Lemley, ‘Rationalizing Internet safe harbors’ (2008) 6 J Telecoms & High Tech Law 101.
® 2006 WL 3346218 (SC Cal 20 November 2006)
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the Statement of A or B. ISPs, hosts and similarly situated actors can avail of the 

provisions of section 230, freed from the threat of editorial or publisher liability or 

any obligation to facilitate freedom of communication or anything other than their 

own interests. Courts have been very willing to allow the use of section 230, 

although in Fair Housing Council \/ Roommate.com, the en banc Ninth Circuit 

Court of Appeal found that certain aspects of a website providing accommodation 

listings could not be the subject of litigation (under equality law) while others could 

-  suggesting a divide between the US circuits on the extent to which section 230 ij 

applicable.

1.3 Limited immunity

The behaviour of intermediaries is of course conditioned by the granting of special 

privileges under statute, too, such as that of the DMCA. Web hosts hoping to 

quality for the safe harbor are encouraged by the 2008 decision in lO Group v 

Veoh,^  ̂ the first fully-argued and decided case relating to the user-generated 

content sector, which makes three key findings, (a) that Veoh had the appropriate 

procedures in place (this could not be said with confidence about all services!), (b) 

the creation of videos in a different format was not a problem (conversion to Flash) 

and (c) the advertising system that Veoh employed (advertising around the 

uploaded videos) did not disqualify it on the grounds that it controlled the content. 

The last is a very significant finding, and does suggest that it is possible for these 

sites to make significant profits from views of the videos and choose what is 

permitted to be displayed, but still wash its hands of problematic content. In a

“̂ (2008) 521 F 3d 1157 
2008 WL 4065872 (ND Cal)
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subsequent case later the same year, UMG v Veoh,^  ̂Veoh was also successful in 

defending against allegations that its creation of smaller ‘chunks’ and streaming 

and downloading services were beyond the scope of section 512.

Similar provisions exist in the European Union for legal issues in general (i.e. not 

restricted to copyright) under articles 12-15 of the Electronic Commerce Directive, 

although the notice and takedown system is not elaborated in as much detail. The 

particular issue that requires clarification in the EU include the meaning of hosting 

under article 14, which must be something more than the ISP (which is essentially 

protected as either a mere conduit under article 12 or caching system under article 

13). The European Court of Justice has not yet had the opportunity to consider 

the m atte r,bu t there is emerging division across member states on the status of 

various important services such as eBay and the various video hosting services.

The notice system is clearly susceptible to abuse. Research based on user- 

reported notices as well as comprehensive records from a number of hosts has 

suggested that almost 10% of notifications are inaccurate (in terms of statutory 

requirements) and approximately a third of all notifications deal with material which 

could be the subject of a reasonable dispute at a competent court (e.g. where the 

material may not in fact be in breach of copyrigh t).There  is a possible solution, 

though. In some areas of intellectual property law, the making of ‘groundless

2008 WL 5423841 (CD Cal)
Although to some extent it did in the context of the group of Google Adwords cases in 2010. See 

further I Walden, ‘Mine host is searching for a neutrality principle’ (2010) 26 Comp Security & L 
Rev 203.

J Urban & L Quilter, 'Efficient process or “Chilling Effects"? Takedown notices under section 512 
of the Digital Millennium Copyright Act (2006) 22 Santa Clara Comp & High Tech LJ 621, 625.
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threats’ can be grounds for further legal action.^® For example, UK law relating to 

designs, trademarks and patents provide for such remedies.^® Bainbridge has 

highlighted the inconsistency in certain abusive practices being subject to 

straightforward punishment and others not being so treated, even though some 

areas such as copyright (where no such remedy exists) are experiencing more 

instances of groundless threats than those covered under existing legislation. The 

US DMCA does provide some (very limited) protection against ‘knowing 

misrepresentation’ (section 512(f)), with the EFF cases discussed in chapter 6 

relying upon these provisions. There is no parallel in British or EU law, though, 

which is Bainbridge’s persuasive argument. Of course, it is accepted that normal 

competition law remedies may be available to constrain IP abuses, meaning that 

the absence of specific protection against groundless threats is not to be seen as 

a guarantee that such threats are permissible. It must be noted, though, that if the 

restraint of groundless threats or overzealous enforcement were a serious 

demand, it would join a long list of ‘user rights’ demands (such as ceasing the 

ceaseless extension of copyright terms, allowing the unlocking of digital rights 

management (DRM), protecting parody, defending time-shifting and space-shifting, 

etc), and thus may be an unrealistic proposal for law reform. Many providers 

remain unwilling or unable to use the defences available to them, showing, as 

Hedley argues, ‘timidity’ in dealing with legal threats.^^

Furthermore, the broader law stated in section 230 (for US hosts) is, as has been 

argued, more favourable again to the intermediary, as the exclusion from liability is

D Bainbridge, ‘Groundless threats and the Internet’ (2007) 23 Computer Law and Security 
Report 282.

See e.g. the Comnnunity Design Regulations 2005 (SI 2339/05) s 2.
8 Hedley, The law of electronic commerce in the UK and Ireland (London: Cavendish, 2005)

154.
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not restricted by notice provisions. Some service providers, indeed, have been 

willing to advance expansive arguments in the courts which can be read as 

indirect protection for vulnerable individuals.^® In general, though, the extension of 

privileges limited to traditional media (such as privileges available to journalists), or 

more general concepts of the right to communicate (see chapter 10) are probably 

as important to the user as the immunity granted to the administrators of the site 

that they use. Therefore, a national government that wishes to encourage the 

creation of content (in all its glory, creativity and potential offensiveness) should 

not rely on immunity from suit for intermediaries (no matter how extensive) alone.

Certainly, a legal system without such immunity could easily lead to an 

unsatisfactory situation where content is heavily censored by fearful hosts and 

innovation stifled by the risk-averse behaviour of investors.^® However, if such 

immunity relocates gatekeeper control from public authorities or media barons to 

social networking hosts, the desire to provide for meaningful freedom to 

communicate will still be unfulfilled. Those opposed to legislation on net neutrality, 

for example, neglect the fact that the broad immunity from suit granted by the 

Communications Decency Act is a privilege granted by statute. Indeed, the 

expansive interpretations of section 230 by successive courts serve as a reminder 

that without a law tailored to the needs of service providers, we would have a very 

difficult environment for online speech. This should not be a surprise. In the 

preparation of the 1934 Communications Act, for example, broadcasters were 

concerned about defamation liability. At the time, defamation was a more serious

Universal Communication Systems v Lycos 2007 WL 549111 (1®' Circuit CA, 23 February 2007). 
See for example the opposition of Google to the restriction of intermediary immunity in India: 

http://aooalepublicpolicv.bloaspot.eom/2007/10/intermediarv-liabilitv-and-future-of.html
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issue for the news media under US law than it is now, and courts had already 

established that radio stations were responsible for the comments they 

broadcast.^® However, the result of the lobbying (that the expansion of mandatory 

political coverage was halted, but defamation liability also left untouched) is 

perhaps easier to rationalise, in that the choice was between a carrier-like 

definition of broadcasting (must carry public affairs, but not liable for what is said) 

and an editorial one (no obligation to carry, but liable for what they choose to 

broadcast). In the case of section 230, though, web hosts and aggregators appeai 

to have managed to find a legal way to have their cake and eat it.

2 Essential Facilities

Although not appearing in the text of the treaties, the doctrine of ‘essential 

facilities’ (usually discussed in the context of Article 82)̂  ̂ is an important one within 

EU competition law.^  ̂ Its possible use in the context of Internet media regulation 

can be understood if we look, briefly, at where else it has been employed. It was 

first of relevance in transport, where ferry operators were using their ownership of 

ports in a way that disadvantaged rival operators.^^ Separately, it has already 

been recognised in telecommunications regulation that convergence can

20 D Craig, Fireside Politics: radio and politicai culture in the United States 1920-1940  (Baltimore; 
Johns Hopkins U Press, 2000) 88-90; Benjamin (n 1) 133.

Now article 102 of the Treaty on the Functioning of the European Union.
See generally J Temple Lang, T h e  principle of essential facilities and its consequences in 

European Community competition law’ in Essays In Regulation (no 7) (Regulatory Policy Institute, 
1996): A Bavasso, ‘Essential facilities in EC law: the rise of an “epithet” and the consolidation of a 
doctrine in the communications Sector’ (2002) 21 Ybk of Eur L 63; R Pitofsky, D Patterson & J 
Hooks, ‘The essential facilities doctrine under United States antitrust law; (2002) 70 Antitrust LJ 
443.

E.g. Sealink [1992] 5 CMLR 255
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contribute to the establishment or consolidation of strategically valuable 

bottlenecks.^''

The idea of essential facilities and the media has its historic roots in the 

Associated Press case in the US,^  ̂although it has been treated with scepticism in 

a recent telecommunications case.^® Some cases deal with copyright, such as the 

ECJ’s /Wag///decision where broadcasters (who were also the publishers of a 

listings magazine) refused to deal with a magazine that wished to publish listings 

of programmes transmitted by the broadcasters).^^ Subsequently, the Court had to 

face related arguments regarding newspaper distribution in Bronner,^^ although it 

took a narrow approach, suggesting that a particular facility would need to be 

‘indispensible’ before interference would be justifiable.^® Bronner is a very useful fit 

for the Issues we are concerned with, dealing as it did with a (non-electronic) 

distribution system for newspapers in Austria. This seemed particularly harsh for 

this particular case, as the proposed alternative to newspaper distribution was a 

very different set of options such as kiosks and post, neglecting the very strong 

place of the existing distribution arrangements in the country. Indeed, there is 

some speculation that the reason for this cautious approach is the fear that a more 

interventionist strategy could affect incentives to invest.^®

Bavasso (n 22).
Associated Press v US (1945) 326 US 1.
Verizon v Trinl<o (2004) 540 US 398.
[1995] ECR 1-743.
Bronner v Mediaprint [1998] ECR 1-7791
A Castaldo & A Nicita, ‘Essential facility access in Europe: building a test for antitrust policy’ 

(2007) 3 Rev L & Econ 83, 93-4.
° L Guibault, Copyright Limitation and Contracts (London: Kluwer, 2002) 131.
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In the Internet and new media areas, EU legislation on conditional access (for pay 

television) and interconnection (for networking) have seen the application of the 

general principles of essential facilities. Could these ideas be of use in the area o1 

user-generated content, preventing site operators from squeezing out others? 

Although this would not be a case of refusal to license IP (which has caused a 

high threshold to be set, as in Magill), It is suggested that this is not, at the present 

time, a very likely prospect, as the intellectual link between the essential facilities 

doctrine and economic monopolisation is difficult to break. Additionally, the 

precedents at EU level have related to more things that are arguably more 

important (in the context of the European Union’s role in economic integration) 

than the matters under discussion here. The most promising area for its used 

must surely be the net neutrality questions discussed in chapter 7, where 

indispensability combined with the lacunae in the telecommunications directives 

may provide an opportunity to test the scope of the doctrine. It has also been 

suggested that Apple’s iTunes DRM system (as it then existed) is potentially 

suitable for essential facilities scrutiny.^^

3 The special position of search engines

A question that has come to prominence in recent years is the position of search 

engines and in particular the entity with a consistently high share of the market, 

Google. Google is a major corporate player and has, as would be expected, 

attracted a great degree of comment and criticism, although it itself asserts strong

E Kirk, ‘Apple’s iTunes digital rights management: ‘Fairplay’ under the essential facilities 
doctrine’ (2006) 11 Communications L 161.

‘Google receives 66 percent of U.S. searches in February 2008’ (Hitwise 4 March 2008), 
http://www.hitwise.com/press-center/hitwiseHS2004/aooale-feb-20Q8.php.
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principles of corporate social responsibility (in general) and its specific mission to 

organise the world’s information.

Search engines are extremely important tools that mediate access to information 

on the Internet, and their role has not diminished over time; indeed, given the 

amount of information available and how it is presented in various formats, the 

days of the directory-based approach are certainly past and it is a case of search 

or nothing. However, it is remarkable that such a powerful service, used by users 

to locate and access Internet media (as well as retailers, public services and other 

sites) has seen so little interference by the law, no doubt attracting the envy of 

other, less powerful players.

At its most simple, search affects visibility and availability. W e have already seen 

how this has been an important part of media regulation through the 20‘  ̂ century, 

particularly in the case of nationally sourced productions that would otherwise 

struggle to be heard or seen. Interventions from the number of films shown to the 

placement of channels on an electronic programme guide are easy to locate. 

However, the sole authority on how pages are located through a search engine is 

the designer of that service. In Google’s case, the company is at pains to point out 

that the placement of search results is governed by automated processes and the 

PageRank algorithm, which is admittedly subject to ‘tweaking’ from time to time. 

That said, even if it were fully automated, this would not answer the question of 

why it is so difficult to debate its power. ‘Neutral’ automation is not, in itself, a

See generally U Gasser, ‘Regulating search engines: taking stock and looking ahead’ (2006) 9 
Yale J of L & Tech 124; N van Eijk, ‘Search Engines; seek and ye shall find? The position of search 
engines in law’ IRISPIus 2006-2, http://www.obs.coe.int/oea publ/iris/iris plus/iplus2 2006.pdf.en ;
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reason to allow the private sector to control how easy it is, particularly for the less- 

skilled user, to access content in new media, particularly when we are told that it is 

the availability of diverse content in multiple languages on the Internet that means 

we should not worry about public service broadcasting and local obligations. 

Search engines are covered by various immunity provisions, although with 

particular accommodations, so for example in the case of section 512 DMCA in the 

US, search engines are subject to a different procedure than that of web hosts, as 

indexing is clearly different to hosting in there being no obvious ‘client’ to 

communicate with.

Although the matter should be attended to in any case, with the earlier discussion 

on the weaknesses of a dominance-based approach in mind, it is very fair to say 

that the particular power of a number of players means that there are additional 

concerns in the case of search. Using Pasquale’s provisional definition of a 

dominant search engine as one with over 30% share,G oogle undoubtedly is 

such in Europe, Canada and the US, at least.

As ‘search’ develops into a fully-fledged suite of tools, too, issues arise from the 

integration of these functions across a range of services. It is beyond our scope to 

give proper consideration to the Google Book Search service and the proposed 

settlement of a class action that challenged it,̂ ® but we can see how (a) an entity 

might attract regulatory attention in one area but not another, while (b) the 

discourse regarding that entity’s power can be affected by its broader activities.

^  F Pasquale, ‘Internet Nondiscrimination Principles: Commercial Ethics for Carriers and Search 
Engines’ [2008] U Chicago Legal Forum 263, 264. 

http://www.aooQlebooksettlement.com
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particularly when they are alleged to have consequences for media and culture.^® 

There is also the multiplying effect of Google’s strength across sectors, in that its 

data on users becomes valuable as it is gathered, accumulated and monetised, 

although this can be constrained by data protection laws, particularly as has been 

suggested in the European Union. Furthermore, there is the question (less 

relevant in the case of Google, admittedly) of distinguishing between paid and 

‘real’ search results, which has been the subject of stern warnings from the 

Federal Trade Commission in the US,^  ̂with consumer still indicating poor 

awareness of the status of paid search results,^® a cause for concern for anyone 

who supports the traditional approach to the identification and separation of 

advertising in the media.

As should now be familiar, the absence of State intervention does not mean either 

an unconstrained environment (as powerful corporate entities can regulate their 

users with all the power and influence of ‘real’ law, with the acquiescence and 

therefore the tacit approval of the State) or one without indirect control in other 

ways. Lastowka’s analysis of the leading search engine, which focuses on 

trademarks, refers to Google’s activities, unsurprisingly, as the state ceding its role 

to ‘Google’s Law’ in the title of and introduction to his study, drawing, as we do 

here, on Lessig’s earlier work on the regulatory role of code. Laidlaw has 

suggested that there is a need for ‘public interest duties’ to relate to search

See e.g. J-N Jeanneney, Google and the myth o f universal knowledge (Chicago: University of 
Chicago Press, 2007).

Letter, 27 June 2002 http://www.ftc.qov/os/closinas/staff/commercialalertletter.shtm: F Pasquale 
& O Bracha, ‘Federal Search Commission?: access, fairness and accountability in the law of 
search’ (2008) 93 Cornell L Rev 1149; E Laidlaw, ‘Private power, public interest: an examination of 
search engine accountability’ (2008) 17 Int J of L & IT 113, 132.

D Fallows, ‘Search Engine Users’ (Pew Internet & American Life Project) 
http://vww.pewinternet.ora/~/media//Files/Reports/2005/PlP Searchengine users.pdf.pdf 16-18.
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engines.^® While few are prepared to suggest that search engines be liable for 

content that is linked to, there are other measures that may be relevant. Laidlaw 

cites algorithm design, manual manipulation of rankings, unbiased results and 

respect for dignity as examples of issues that engage public interest concerns.

Her tentative proposal for a complaints mechanism is a response to the weak 

attempts to deal with these matters through the US courts, and a model similar to 

that of the Press Complaints Commission, as well as that of Ofcom, is presented 

as an alternative, though it is added that there is not yet sufficient evidence that 

regulation would not stifle innovation.'*” This is a valuable proposal, although given 

the criticisms of self-regulation presented earlier in this chapter, the benefits of 

such may be limited, and not all of the criticisms of search engines could be 

capable of being handled this way.

Google and other search engines resist the idea that they are common carriers or 

anything like it, although ironically Google is a very strong advocate of net 

neutrality, particularly in respect of its activities in the field of audiovisual content."*  ̂

While we can see the allure of network neutrality to any content provider, it may be 

dangerous for companies like Google to press this case with such force, as a 

legislature persuaded that there is a need for 21®' century common carriage must 

surely find it difficult to ignore the role of search. On the other hand, some 

supporters of net neutrality, such as Public Knowledge, suggest that search

Laidlaw (n 37).
Ibid 142-3.
There is also the question as to whether Google is a host for the purposes of the Electronic 

Commerce Directive. A subsequent English case suggests not; Metropolitan Schools v 
DesignTechnica & Google [2009] EWHC 1765 (QB).
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engines are the subject of choice and low entry ba rrie rs ,m aking  serious 

interference with Google a doubtful prospect for the time being.

In Langdon \/ Google*^ a case against Google and others was brought by a pro se 

litigant and website owner (the sites including NCJusticeFraud.com and 

ChinalsEvil.com). This was based on various activities, including search engine 

ranking, refusal to accept advertisements and more, but was unsuccessful. Not 

only were Google et al found to be immune under s 230 and protected in respect 

of their own speech by the First Amendment, but the functions of Google were 

discussed in the context of the caselaw on private shopping centres and Cyber 

Promotions (chapter 8). Very little detail is contained regarding the latter; the court 

merely 'finds unavailing Plaintiff's argument that he has no reasonable alternative 

to advertising on Defendants' search e n g i n e s . I t  may be possible to do so in a 

more fully argued case, then.

4 Contracts and Consumers

5.1 Why contracts?

Contract law plays a powerful role in the mediation of the online experience, even 

though many aspects may seem quite distant from the traditional areas in which 

principles of contract would have been applied. The principal reason for this is the 

status of software as, for the purposes of copyright law, a literary work. As it is

Pasquale (UCLF) (n 34) 275. 
(2007) 474 F Supp 2d 622. 
Ibid 632.
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typically necessary to do various things with the software-as-literary-work that 

would constitute acts restricted by copyright, a licence to do such acts will, in man^ 

cases, be required. This contributes to the establishment of a complex contractual 

relationship between parties where one would not normally exist. The licence 

facilitates the use of the software but also serves as an opportunity to establish 

controls above and beyond other areas of life.

Furthermore, the mere act of browsing a website can, in certain readings, 

constitute the making of a copy, and therefore provide the author of a website with 

a special opportunity to restrain the activities of a user. Although it should fairly be 

said that putting a page on the publicly accessible Internet either grants an implied 

licence to make the copies necessary to enable it to be read), or alternatively that 

copyright-through-reading is covered by the purposive fair use defence in the US, 

there have been some situations where the contrary has been suggested. The 

danger of viewing being construed as an act restricted by copyright has faded 

somewhat through article 5(1) of Directive 2001/29, through the exclusion of 

'temporary acts of reproduction'. However, this does not apply to computer 

programs or databases, and both are significant in terms of websites, which will 

often include things like Java applications and online databases, meaning that the 

notional requirement to obtain the permission of the copyright holder will continue 

to encourage the development of restrictive terms and conditions.'*®

Yet still, the idea of the limited licence is traditionally associated with areas other 

than mere consumer use. Licensing between two industrial entities regarding the

G Smith, Internet Law & Regulation (4*̂  ed) (London: Sweet & Maxwell, 2007) [2-015, 2-081]
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development of a product is understandable. But is end-user licensing really 

necessary, or to be more precise, is it necessary that end-user licensing be 

designed in a way that so clearly favours the powerful party. The approach that a 

purchaser of a legitimately sold book or a reader in a public library did not need a 

special licence to read a book is, after all, uncontroversial. This approach has 

served many other areas of media very well throughout copyright history without 

any obvious negative consequences for authors and publishers.

4.2 EULAs and Terms of Use

It is helpful to distinguish between end user license agreements (EULAs), typically 

used for software, and terms of use, typically for websites, as there can be 

different policy considerations in both cases, despite the increasing convergence 

between software and websites (the best illustration is ‘cloud’ computing which 

makes extensive use of web-based software). Terms of use are considered to 

pose more problems than EULAs,'^® as they are further from conventional contract 

theories and from a vendor-purchaser relationship.

An issue that must be considered with reference to website terms of use is that of 

consideration. This doctrine, particularly influential within English contract law 

though much less important or non-existent in some other jurisdictions, requires 

each of the parties to provide something of value to the other party, in order for a 

contract to be enforceable. Applying this to websites and indeed to certain kinds 

of software raises difficult questions. The opportunity to do in the case of free-of-

R Warner, Turned on its head? Norms, freedom, and acceptable terms in Internet contracting’ 
(2008) 11 Tulane J Tech & IP 1, 4-6.
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charge software was declined in the famous S pechf case (where ‘browsewrap’ 

terms without clearly established consent were found to be unenforceable, in the 

context of an arbitration clause and a privacy class action), but it was doubted by 

the judge whether the contract was in fact enforceable due to want of 

consideration.'*®

We can begin this assessment by looking at the problems faced by those in the 

'free software' movement. Free software, for current purposes, is software 

licensed under the General Public License (GPL) or similar arrangements. The 

GPL uses copyright law as a tool to undermine restrictive concepts of copyright: it 

not only allows extensive use and reuse of the code, but also requires any 

software built upon the code (i.e. in a way that would, in the normal course of 

affairs, constitute copyright infringement) to be licensed under the same terms.

The GPL, and its promoters in the Free Software Foundation, can be seen as 

advocates of an alternative vision for software and indeed for intellectual property 

(although some, including FSF founder Richard Stallman, challenge the term 

‘intellectual property’ itself). However, in order to protect the free software project 

against enclosure (through the incorporation of code and subsequent protection by 

copyright and thus restrictive approaches), it is necessary for the license to be 

clearly enforceable.

The settled view of the FSF is that the GPL should be seen as a license, and not 

as a contract, although the limited judicial consideration to date suggests some

Specht V Netscape Communications (2001) 150 F Supp 2d 585 (SD NY). 
Ibid note 8.
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division continues/® This may avoid the consideration issue, although as we will 

see, stepping outside of the contract category can have other consequences that 

may not, even from the perspective of the freedom advocate, be seen as 

desirable. In a situation where a user does something with software or a website 

that is not permitted by the terms of use, this important question also arises, in the 

sense of establishing whether this is a breach of contract (meaning that, normally, 

the contract is terminated, with a right to bring an action for breach of contract), or 

copyright infringement (which can, of course, be a more serious matter, particularly 

if it is on a large scale), or indeed both. In MDY v Blizzard, dealing with a tool 

created for use in World of Warcraft alleged to breach the terms and thus the 

EULA, it was held that it was the latter.^^ A related (non-contractual) question is 

whether use of a website in violation of the terms is unauthorised access to a 

computer for the purposes of criminal law, which has been suggested in the case 

of Lori Drew.^^ Drew was involved in a controversial series of events that included 

the suicide of a young person who had been the subject of bullying though 

comments sent via MySpace and via instant messaging. Drew, along with her 

daughter and another person, created a profile for a fictitious young person for the 

purpose of befriending and bullying Meier. She therefore used MySpace with a 

fake identity (contrary to the terms of use), meaning that certain of her acts 

(gathering information on a person) were alleged to contravene the Computer 

Fraud and Abuse Act.

A Guadamuz, ‘Viral contracts or unenforceable documents? contractual validity of copyleft’ 
(2004) 26 EIPR 331. See also Jacobsen v Katzer 2007 WL 2358628 (ND Cal) (contract, not 
copyright), reversed by Jacobsen v Katzer (2008) 535 F 3d 1373 (Fed Cir CA)

MDY Industries v Blizzard Entertainment, Inc 2008 US Dist LEXIS 53988 (14 June 2008). 
Recently considered by the 9'  ̂Circuit Court of Appeal, with a decision awaited as of 2010.

C Tune & C Lockard, The war over ’’World of Warcraft’” (2008) 186 Copyright World 15.
L Collins, ‘Friend fame’ {New Yorker 2'\ January 2008).
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Returning to websites and consideration, then, there will be many situations where 

there is nothing that could be construed as consideration in a given situation.

Early development of cyberlaw saw quite a strong focus on facilitating 'electronic 

commerce’, where the bulk of the potentially troublesome issues regarding 

electronic contract law were resolved. So, for example, principles relating to 

jurisdiction, offer and acceptance, etc have been dealt with, either through the 

development of the common law or specific statutory intervention. However, and 

returning to our own ‘mass age’ theme, it is clear that there is quite a large section 

of the Internet that we use today that is not easily accommodated as 'electronic 

commerce'. For example, if a user decides to post their photos on a website like 

Flickr, there clearly exist a detailed legal document of terms and conditions, but is 

this sufficiently contractual in nature? Even if it might be possible to put together 

an argument that certain web-based services provided valuable consideration 

(through the making available of space, for example) and, in return, users 

contributed their IP or something to that effect, this would not be capable of 

application in all contexts. Should it remain impossible to designate ISPs as 

common carriers, this sceptical approach may assist with the achieving of the 

same or similar public policy goals.

4.3 Standard form contracts

Assuming that contracts of this nature are enforceable, then, it is also possible that 

they could be further classified as standard mass contracts or contracts of 

adhesion. The importance of such designation is that different principles of 

construction may apply. In particular, where access to an essential service is
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under consideration, particularly special consideration should apply. In McCord w 

Electricity Supply BoardF\ the Irish Supreme Court suggested that normal rules of 

construction appropriate to contracts should not apply, but instead the relevant 

documents should be approached as if they were in a category similar to 

delegated legislation. Hogan and Morgan add to this, suggesting that although 

this case relates to a State supplier of electricity, this principle should apply in 

certain private sector contexts, as some private suppliers can be 'de facto 

monopolists', having the power to fix their own terms.^ The case of access to the 

Internet may be relevant here. It is, in that context, particularly troubling to see 

Internet service providers appearing to reserve the power to themselves to 

disconnect customers for various breaches.

New principles have been suggested, particularly by consumer protection 

organisation. An example is the ’12 principles for fair commerce’ designed to 

apply to software and digital products (excluding free & open source licensed 

software) by Americans for Fair Electronic Commerce Transactions (AFFECT).®® It 

is hard to think of a situation in the 21®* century that is further from the idealised 

freely-agreed contract than the way that Internet contracts, particularly those for 

software or websites, are drawn up and agreed.

4.4 Objections and Remedies

[1980] ILRM 143 (Henchy J).
G Hogan & D Morgan, Administrative Law in Ireland (Dublin; Sweet & Maxwell, 1998) 776.
J Braucher, ‘New Basics: 12 principles for fair commerce in mass-market software and Other 

digital products’ in J Winn (ed). Consumer Protection In The Age Of The ‘Information Economy’ 
(Aldershot: Ashgate, 2008).
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Contract law, of course, has historically dealt with issues such as disclaimers, 

standard-form contracts, unconscionable clauses, unfair contract terms and so on, 

modified in particular by consumer rights legislation. Concerns over standard-form 

contracts and electronic transactions have come to the forefront in a number of 

recent cases in Canada and the US, such as Dell v Union des Consommateur^^ 

(Canada; holding that an arbitration clause in an electronic contract, the details 

being accessible via a hyperlink, was enforceable) and Shroyer i/ New Cingular & 

AT&V^ (US: holding that an arbitration clause in an electronic contract (agreed by 

telephone) was unconscionable and not enforceable).

These questions have tended to relate to issues such as jurisdiction, though. As a 

general principle, there is no restriction on contracts that constrain the parties from 

exercising the right to freedom of expression. While the law will refuse to enforce 

certain contracts, on grounds such as immorality and restraint of trade under 

common law®®, or specific issues (discrimination is a good example) as set out in 

statute, there is an understandable reluctance to extend these principles any 

further. Even in the US, ‘no court has ever declared a contract unenforceable on 

grounds of public policy as violating a party's freedom of speech’.®® The obvious 

problem with putting faith in an approach based on public policy is how it interferes 

with the role of the legislature. As Browne-Wilkinson J put it in Multiservice 

Bookbinding v Marden,^° ‘it is for Parliament, with all its facilities for weighting the 

complex issues involved’ to make a policy decision in relation to contracts; in this

[2007] se e  34
2007 WL 2332068 (9"' Circuit CA, 17 August 2007).
RA Buckley, Illegality and Public Policy (London: Sweet & Maxwell, 2002); compare Restatement 

(2"'̂ ) of Contracts article 178.
^®Guibault(n 30) 183.

[1979] Ch 84, 105; see Buckley (n 58) [6.02].
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case, the dispute related to a clause in a mortgage that was argued to contribute 

to inflation. If we look instead to the idea of restraint of trade, which is given its 

classic definition by Lord Macnaughten in Nordenfelt as stemming from the public 

interest in ‘every person's carrying on his trade freely’,®̂ it is some distance from 

media-related difficulties, at least those that affect the end user or ‘amateur’ new 

media producer.

Existing laws, particularly those related to consumer protection, may assist the 

new generation of users. For example, the Computer and Communications 

Industry Association (CCIA) has brought an application before the Federal Trade 

Commission in the US to challenge some of the what they see as the more 

egregious examples of abuse of intellectual property power, citing the NFL, Major 

League Baseball, Penguin Books and others as engaging in illegal behaviour 

(deceptive trade practices and unfair trade practices) through copyright warnings 

that allegedly misrepresent the state of the law and in particular user rights such 

as fair use.®  ̂Katz and Geist have (separately) wondered whether similar action 

should be taken against Canadian licensing agency Access Copyright.®^

End user license agreements (EULA) and terms of service are the subject of 

frequent and ongoing criticism. Fairfield has explored these general issues (in 

particular property and tort) in the context of online communities (particularly 

massively multiplayer online role-playing games or MMPORGs), arguing that

Nordenfet i/ Maxim Nordenfelt Guns & Ammunition [1894] AC 535, 565
Complaint filed with the FTC, 1 August 2007: http://www.ftc.qov/os/070801CCIA.pdf.
A Katz, ‘Access Copyright and misleading copyright notices’ {University of Toronto Faculty Blog 

3 August 2007), http://utorontolaw.tvpepad.com/facultv bloa/2007/08/access-copvriqh.html: M 
Geist, ‘Copyright Notices’ (14 November 2006), http://www.michaelaeist.ca/content/view/1530/125/
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EULAs frequently ‘eliminate the entire range of legal relationships’.®̂ Warner 

argues that it may be acceptable for EULAs to make provision for the allocation of 

risk, but the extensive control of the normal use of the licensed software is harder 

to justify and poses a challenge to contract law as we know it.®® The enforcement 

(or otherwise) of such agreements is of course governed by legal systems®® and 

indeed the agreement of a user can even be of unexpected relevance in future 

legal proceedings; MacKinnon explains how the (purported) acceptance of jailed 

Chinese activist Shi Tao of the compliance activities of Yahool’s Chinese 

subsidiary would have been used by Yahoo! in defending itself in proceedings 

brought in the US by his family (the case, though, was settled out of court).®^

The (UK) National Consumer Council, in a small-scale but remarkable recent 

investigation,®® identified significant difficulties with the license agreements used 

for the purchase of software, including failures to point to the existence of a licence 

at the point of purchase, misleading or unclear language and potentially unfair 

terms and conditions. They referred 17 major companies to the Office of Fair 

Trading, including familiar names such as Apple, McAfee, Microsoft and Sega and 

recommended changes to European Union legislation to protect consumers.

Gillies has recently completed a detailed review of electronic commerce and 

private law. Inequality of bargaining power is what justifies the use of substantive

®"* J Fairfield, ‘Anti-Social Contracts; the contractual governance of virtual worlds’ (2008) 53 McGill 
LJ 427.
®® Warner (n 46).
®® C Sunstein, Republic.com 2.0  (New York: Princeton University Press, 2007) 160.
®̂ R MacKinnon, ‘Shi Tao, Yahoo!, and the lessons for corporate social responsibility’ (working 
paper, December 2007, available at http://rconversation.bloas.comA^ahooShiTaoLessons.pdf) 11.
® National Consumer Council, ‘Whose license is it anyway?’,

http://www.ncc.orq.uk/nccpdf/poldocs/NCC195rr whose licence.pdf. See also W  Grossman, 
‘Licensed to be confusing, restrictive and obtuse’ (The Guardian 24 April 2008).
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consumer protection law online, in particular when the seller and consumer are 

located in different jurisdictions, based on the risks experienced by consumers and 

the way in which e-commerce is dematerialised.®® She argues that the best arena 

for these discussions is consumer protection law, with appropriate reform to 

jurisdiction rules. However, while this is a very useful framework for electronic 

commerce, it is difficult to apply it directly outside of the context of buyers and 

sellers, and the disintermediation referred to by Gillies,™ in the sense of avoiding 

the supplier, also becomes an issue for the individual publishing their creative 

work online, but the disintermediation in this case raises questions of censorship, 

exploitation and rights rather than the pure consumer relationship.

Furthermore, we cannot turn to intellectual property law as a presumptive 

protector, as the contract-based approach allows exceptions to be overridden by 

contracts, which can affect even the ability of the consumer to view media content, 

with no prospect in some European jurisdictions of an unconscionability-based 

challenge,’'̂  and the EU directives on copyright are said to contain little protection 

for consumer rights, freedom of expression or cultural policy.^^

Using powers under communications legislation, Ofcom identified problems with 

and ordered the amendment of terms of use of ISPs Wanadoo^® and UK Online.^"^ 

In general, though, their concern is with exclusions of liability or payment-related

L Gillies, Electronic Commerce and International Private Law (Aldershot: Ashgate, 2008) 1-5.
™ Ibid 29, drawing on J Rothschild, ‘Protecting the digital consumer’ (1999) 74 Indiana Law Journal 
893 and V Black, ‘Consumer protection in the conflict of laws' in I Ramsay (ed), Consumer law in 
the global economy (Aldershot: Ashgate, 1997)

G Mazziotti, EU Digital Copyright Law and the End-User (London: Springer, 2008) 121.
Ibid chapter 8.
http://www.ofcom.orq.uk/bulletins/comp bull index/comp bull ccases/closed all/cw 779/ see 

also D Tambini, D Leonard! & C Marsden (eds), Codifying Cyberspace: communications self
regulation in the age of Internet convergence (London: Routiedge, 2007) 117.

http://www.ofcom.orq.uk/bulletins/comp bull index/comp bull ccases/closed all/cw 887/
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issues rather than direct questions of user rights infringed, which is of more 

interest to us here. Nonetheless, the fact that Ofcom have no conceptual difficulty 

with interfering with the freedom of the ISPs to manage liability and payment 

should augur well for a possible review of other objectionable components of ISP 

terms. It does remind us, though, that specific statutory authorisation of the review 

of contracts is important, as is legislation in the genre of European product liability 

and unfair contract laws, which represent a very legislative-driven approach to the 

protection of the consumer, setting out various clauses that will be held to be 

unenforceable.

Another final, interesting response to the perceived imbalance between the 

suppliers of software and the consumer/end-user is the EULAIyzer software^® 

developed by Pennsylvania software company Javacool, which, by analysing the 

text of the license, lists ‘potentially interesting words and phrases’ and claims to 

assist you in discovering if ‘the software you're about to install displays pop-up 

ads, transmits personally identifiable information, uses unique identifiers to track 

you, or much much more.’ However, use is of course subject to a disclaimer, that 

you should consult a lawyer for actual legal advice and is a tool for information 

only. Could similar software be developed for social networking terms of use -  and 

would it be useful?

4.5 Summary

http://www.lavacoolsoftware.com /eulalvzer.html.
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While much of the legislative intervention has focused on exclusions of liability, 

clearly general questions of bargaining power and contracting are of particular 

relevance to the regulation of online speech in the present day. Certainly, these 

points contribute to a debate about power and control. Contract law may not 

resolve all these problems, as its tools are not necessarily appropriate or geared 

towards questions of speech and culture. Nonetheless, the fact that control can be 

exercised in this way does show some potential, as well as answering criticism 

from certain elements within the industry that regulation is impossible -  for in this 

case, it is already happening. However, it has been said that unless action is 

taken at a relatively early stage in the development of a service, it will be quite 

difficult to bolt on privacy protection after the service is established.^® Furthermore, 

the move towards ‘free’ services^^ based on online presence and web-based 

applications (as opposed to ISP-delivered services; compare ISP email with 

Google’s Gmail, or ISP-provided hosting with Flickr’s web-based content sharing) 

may make it difficult to enforce legislation designed for relatively traditional 

consumer protection in regulated or fully commercial sectors. Is it possible to 

supplement general legal remedies with alternatives, though? This is the final 

intervention we turn to in this chapter.

5 Alternatives

5.1 Angry Villagers

G Bernstein, ‘When new technologies are still new : windows of opportunity for privacy 
protection’ (2006) 51 Villanova L Rev 921.

 ̂See in particular C Anderson, ‘Free: Why $0.00 is the future of business (Wired March 2008), 
http://www.wired.eom/techbiz/it/maaazine/16-03/ff free.
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Protecting the encryption of DVDs has bothered manufacturers for some time. 

Cracking said encryption is one of the favourite pastimes of certain programmers. 

It was inevitable, then, that the publication of a particular string (09-f9-11-02-9d- 

74-e3-5b-d8-41-56-c5-63-56-88-c0)^®, which is used in encryption of the HD-DVD 

format, would be published and distributed. Among the reasons for its fame, 

though, is the ‘user revolt’ that it provoked on ‘user-submitted’ news site digg.com.

Digg users submitted posts about the string, after a range of sites had received 

takedown notices from the industry consortium responsible for the format. These 

posts were quickly deleted by editors. They tried again and, through the ranking 

systems of the site, the profile of the stories and the string increased. The stories 

were deleted again. More stories appeared. More deletions happened (while, in 

the meantime, similar issues were cropping up on other sites, and the string was 

being reproduced on everything from Wikipedia pages to t-shirts). The saga came 

to an end with a dramatic post by editor and founder Kevin Rose, the title of which 

was ‘Digg This’ followed by the full string.^® In this post, Rose acceded to the will 

of the community and allowed the posting of the string to continue; ‘If we lose, then 

what the hell, at least we died trying’.®”

This is a recent chapter in a long story. Murray, who is encouraged by the record 

of community action, refers to the sale of Live 8 tickets on eBay.®̂  The sale of 

these limited, free tickets on the site sparked some anger within the ‘eBay

®̂ C Jeffrey, ‘In Digg Nation’, Mother Jones (July/August 2007), 
iittp://www.nriotheriones.com/interview/2007/07/kevin rose.html 

K Rose, ‘Digg This: 09-f9-11-Q2-9d-74-e3-5b-d8-41-56-c5-63-56-88-c0’ (1 May 2007), 
http://bloa.diqq.com/?p=74 .

Ibid.
®̂ A Murray, The Regulation of Cyberspace (Abingdon: Routledge, 2007), 154-7.
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community’, with a mixture of tactics being employed. These tactics included 

direct action (false bidding, disruption, etc by a small group of activists) and more 

conventional expressions of dissent (such as complaints on message boards) 

taken by a wider group of users). eBay backed down and adopted a new policy of 

forbidding the sale of these particular tickets. Murray argues, though, that the 

eBay decision was due to the actions of the broad eBay community (and not 

concert organiser Bob Geldof, the media or even those who engaged in direct 

action). This is consistent with his approach to Lessig’s Code, in that the ‘dot’ 

must be seen as active rather than merely regulated. Although this remains 

difficult to prove, as assigning motives to the decision of a company is far from an 

exact art, it is indeed a strong argument against accepting that Web services have 

total freedom of action.

Of course, a collection of letters and numbers of interest to an engineer or a listing 

of concert tickets may not be typical examples of user-generated content, but they 

do illustrate one model of relationship between the user community and site 

editors in a Web 2.0 environment, and in particular the danger (to IP owners) of 

taking on ‘the community’. These ‘Spartacus moments’ are not uncommon on the 

Internet. They add to John Gilmour’s famous observation (that the Internet treats 

censorship as damage and routes around it)®̂  a gloss that the Internet community 

(or, more realistically, a subculture of Internet users) treats censorship as a threat 

and routes around it through reproducing the threatened content many times.

P Elmer-DeWitt, ‘First nation in cyberspace’ (Time 6 December 1993).
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In the case of media, copyright and censorship, the interaction between the 

actions of gatekeepers and the response of the community continues to be an 

important one. Clearly these actions draw upon both the culture of early Internet 

users®  ̂(‘libertarian’ approaches to free speech and the defence of the right to 

speak anonymously) and consumer pressure campaigns more generally. 

Furthermore, in many of the allegations of censorship summarised in this paper, 

users participated in electronic civil disobedience or lobbying against decisions 

perceived to be arbitrary or unfair.

It can be noted, though, that this may have limitations as a tactic, particularly in an 

environment where the number of persons connected continues to rise and the 

number of interactions between those who exercise powers of control and the user 

rises too. For the amateur creator, unversed in Internet subcultures, the protection 

of angry Diggers may offer little consolation. Indeed, a particularly negative 

interpretation is that the culture of protecting free speech itself may itself be 

modified or softened through the influence of new users. A further concern is 

whether the ‘community-run’ or ‘community-driven’ sites replicate existing ‘real- 

world’ patterns of influence and control? Again at Digg, controversy flowed from a 

decision by site administrators®^ to change the algorithm that controls what stories 

are placed on the front page in order to increase the diversity of front-page stories 

and to check the power of a small number of highly-active contributors (around half 

of the ‘top stories’ are submitted by the top 100 contributors).®® While the

83 S Biegel, Beyond Our Control?: confronting the limits o f our legal system in the age of 
cyberspace (Cambridge, MA: MIT Press, 2001) 21-2 
® See C Wilson, T h e  wisdom of the chaperones’ {Slate 22 February 2008), 
http://www.slate.com/toolbar.aspx?action=print&id=2184487

http://www.pronetadvertisina.com/articles/the-power-of-diaa-top-users-one-vear-later34409.html 
(19 July 2007)
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intentions of the administrators are laudable and, to many readers, welcome, 

elements of the ‘community’ (particular where this is a vocal minority) may in fact 

frustrate attempts to provide for a diversity of voices. Furthermore, the ability of 

communities to influence powerful hosts may be diminished by the widely 

dispersed user base and the lack of a common political stance on free speech as 

discussed elsewhere in this thesis.

5.2 Corporate social responsibility

Can we rely on the important players, then, to use their power over users in a 

responsible fashion? Corporate social responsibility is an idea that is easy to 

grasp: that corporate legal persons have a duty to act in a way that is sustainable, 

or respectful of human rights, or sensitive to race and gender, or to take other 

actions that go beyond the normal requirements of commercial practice. In a world 

where the publication of user-generated content depends so much on the facilities 

provided by private companies (in the same way that corporations wield influence 

in other areas), is it not useful for those concerned about the future of user

generated content to look to companies and their corporate social responsibility 

policies for solutions?

Although initial suggestions have been made about corporate social responsibility 

and Internet filtering (i.e. the more overt censorship practiced in certain countries), 

this remains a relatively underdiscussed area. A very useful taxonomy of those 

companies that might face requests or orders to engage in filtering shows that 

effectively all aspects of the Internet industry are potentially implicated in
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international censorship and that understanding the ethical dilemmas is thus of 

some importance.®® Given the infamous decision by Google to back down on its 

no-filtering promise in order to gain access to the Chinese market,®’’ it is 

understandable that an advocate of free expression might doubt the bona fides of 

the seemingly friendly New Gatekeepers, headquartered in Silicon Valley rather 

than Wall Street. The rejection, recommended by the company boards, of 

moderate proposals on freedom of expression proposed by pension funds (and 

supported by Amnesty International and others) at the Google and Yahoo AGMs in 

2007®® and 2008®® only adds to this scepticism.

Furthermore, the arguments that support corporate social responsibility in the 

traditional regulated media and communications industries may not be as apparent 

in Internet industries. Typically, the theoretical attractions of corporate social 

responsibility in such industries relate to spectrum and licensing, i.e. that getting 

an opportunity to broadcast by authority of a licence granted after a difficult 

competition using exclusive airspace carries with it particular responsibilities. 

MacKinnon’s analysis of corporate social responsibility and US companies

®® J Palfrey and J Zittrain, ‘Reluctant gatekeepers: corporate ethics on a filtered Internet' in R 
Deibert et al (eds), /\ccess Denied: the practice and policy o f global internet filtering (in particular 
110-113). See also a sunnmary by the sanne authors at J Palfrey and J Zittrain, ‘Companies need 
guidance to face censors abroad’ (CNET News 14 August 2007), 
http://news.com.com/Companies+need+Quidance+to+face+censors+abroad/2010-1028 3- 
6202426.html. Regarding ongoing collaboration between Internet companies to develop external 
standards, see B Baue, ‘From competition to cooperation: companies collaborate on social and 
environmental issues’ (Social Funds 19 January 2007), 
http://www.socialfunds.com/news/article.cai/2208.html .

Changed again in 2010 after an apparent dispute regarding censorship.
®® M Helft, ‘Dissident shareholders send message to Yahoo’ (New York Times 13 June 2007); J 
Oates, ‘Institutional investors push Google on China’ (The Register  ̂ May 2007), 
http://www.thereaister.co.uk/2007/05/01/qoogle investor action/.

M Zimmer, ‘Google (again) opposes anti-censorship and human rights proposals’ (26 March 
2008), http://michaelzimmer.ora/2008/03/26/aooale-again-opposes-anti-censorship-and-human- 
riahts-proposals/: A Reuben, ‘Google faces human rights votes’ (BBC News 7 May 2008) 
http://news.bbc.co.Uk/1/hi/business/7386426.stm: ‘Google keen on greater Yahoo ties’ (BBC News 
9 May 2008) http://news.bbc.co.uk71/hi/business/7391599.stm.
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operating in China identifies the difficulties presented by the requirement to comply 

with domestic law and how it differs from US or international law in a particular 

area, and the role that users can play in demanding full disclosure and honesty 

from Web industries above and beyond mere compliance with the law.®° However, 

while corporate social responsibility remains controversial and not fully tested, it 

does not necessarily face the resistance that the other proposals outlined in this 

chapter and chapter 8 do.

MacKinnon (n 67).
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C h a p te r  10: In t e r n a t io n a l  In s t r u m e n t s

1 Introduction

The issues discussed in the earlier chapters are a challenge to the global legal 

system and to the community of nations. However, how does this to the discussion 

of the promise of a ‘right to communicate’ as proposed in chapter 2, especially in 

the light of the diverse range of communication possible through technological 

development, social practices and the availability of new services, particular for 

‘user-generated’ content? Significant aspects of media and individual expressive 

and cultural freedoms are supported by legal provisions constraining the actions of 

powerful authorities where speech is concerned and contributing to the formation 

of a particular media ‘mix’. General laws can -  taking a long view -  provide for 

diverse expression in a given society or media space. For example, the claim that 

broadcast regulation through quotas, related to balanced-flow considerations, 

violates constitutional provisions on speech, can be answered by arguing that a 

certain measure of regulation is necessary to enhance expression and 

communication, as broadly understood.^ In this chapter, we look at the role of 

various forms of international law. We consider recent developments in 

international organisations and the media, considering the attempt by WlPO to 

draft a Broadcasting Treaty to deal with copyright issues, considering how it has 

engaged the attention of the Internet media sector. We also analyse the new 

Convention on Cultural Diversity (UNESCO) and the influence of international 

trade law (WTO) on audiovisual media including new forms of such, and how

 ̂ P Grant and C Wood, Blockbusters and Trade Wars: Popular Culture in a Globalized World 
(Vancouver: Douglas & McIntyre, 2004) 216 (Citations are to the 2005 paperback reprint).
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these competing visions can be reconciled. In the chapter that follows, the final 

substantive chapter, we look in more detail at the remarkable institution of ICANN 

and how its deliberations on language and on acceptable domain names are 

quintessential concerns of the scholar of media law.

2 WlPO Broadcasting Treaty 

2.1 Background

By this stage in this thesis, it should be clear that, particularly where other forms of 

media regulation are not fully in place, copyright tends to play an important role as 

an alternative source of law and/or control. This means that attention is 

increasingly paid to attempts to reform or modify copyright law, and so the attempt 

by the World Intellectual Property Organisation (WlPO) to introduce a 

‘broadcasting treaty’̂  illustrates the difficulties faced by multilateral organisations in 

dealing with issues of Internet regulation. By the end of 2008, no agreement had 

been reached,^ but WlPO remained determined to discuss the matter. Of particular 

relevance to date is the role played by Internet activists and civil society 

organisations in criticising both the substantive text of the proposed treaty as well 

as the way in which it was being drafted. It is surely the case that the drafting of 

any significant Internet-related treaty will face these issues.

2.2 The proposed Treaty

 ̂ T re a ty  on the Protection of Broadcasting Organizations’ (documents available at 
http://www.wipo.intV 

Nor has it been reached by 2010, with no obvious end in sight.
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As with so many of the situations studied in this thesis, at the heart of the debate 

we find questions of the definition of broadcasting, which we will return to. In this 

situation, the purpose of the Treaty would be to give protection to broadcasting 

organisations under copyright law. Copyright is an area of law characterised by a 

great degree of international harmonisation, and has been for over a century. The 

current set of WlPO treaties, though, do not deal with this question in much detail. 

The 1961 ‘Rome Convention’ on the protection of performers, producers of 

phonograms and broadcasting organisations does purport to grant some 

protection to broadcasters, but it has attracted the support of fewer than half of the 

nations in the world (with the US being one of the many states not to sign or ratify 

it), and is relatively limited, as it provides for a 20 year term and is applicable to 

over-the-air broadcasting only. Similarly, the relatively marginal Satellite 

Convention (‘Brussels Convention’) of 1974 gives protection to cable and satellite 

distribution, but has attracted even fewer ratifications than the Rome Convention.

General objections to extending copyright protection to broadcasts have included 

the possibility that broadcasters would have ‘control’ over programmes, through for 

example being included in the rights clearance process for a programme produced 

by another enterprise but broadcast on its service and the original programme not 

being available through alternative means. There is no equivalent in the proposal 

of the ‘short news reports’ system that the EU has incorporated into the AVMS 

Directive. Such a system might reassure some critics, who have argued that, if the 

broadcasters have the right to control the use of off-air recordings, it will be difficult 

for others to provide adequate coverage of events of general interest, or indeed to 

engage in criticism and parody. While exceptions such as fair use would be
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permitted by the treaty, there is little detail on such and it would appear that there 

would be no obligation on states to provide for them.

The emerging solution appears to be what is called a ‘signal-based’, ‘signal theft’ 

or ‘anti-piracy’ approach, i.e. one that would give some legal protection to 

broadcasters in respect of the misuse of their signals, but not a general grant of 

copyright protection to all broadcasts. This does already exist to some extent, 

including in the United States and other states that are not parties to the Rome 

Convention. Another technological issue of some concern is that of the ‘broadcast 

flag’, a form of technological protection measure that has seen some discussion 

already in the context of US law.'' Familiar from the disputes over digital rights 

management in respect of digital music in particular, the question here is whether 

it would be illegal to circumvent DRM on broadcasts (something that is becoming 

possible as new methods of distribution are established) or indeed to interfere with 

the ‘flag’ or data that contains rights management information communicated, for 

example, to a receiver to prevent recording or copying of the broadcast.

2.3 Internet objections

Very serious objections have been raised by Internet-related organisations, with a 

broad coalition including independent digital rights and copyright reform groups, 

librarians, manufacturers, ISPs and researchers signing a joint statement on the 

proposals in September 2007 in advance of the relevant WlPO meeting, SCCR

“ S Crawford, T h e  biology of the broadcast flag’ (2004) 25 Hastings Comms & Ent LJ 559.
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15.® The five key objections can be grouped into two categories. The first are 

somewhat more general, and consist of objections to the rights-based approach, 

the absence of limitations and exceptions, and the question of TPM. They are 

followed by two Internet-specific issues, that of the definition of broadcasting and 

the matter of intermediary liability. Taking the second category, it is clear from the 

text of the statement that while there is no unanimous view on Internet regulation 

more generally, there is strong opposition to inclusion of Internet transmission 

without distinction from other platforms. The request on the other point, that of 

liability, is that there should be specific protection of network intermediaries, which 

appears to be a call for principles similar to those in place in the US, EU and 

elsewhere under electronic commerce and intellectual property laws more 

generally, as we have discussed (and gently criticised) in chapter 9.

It was originally intended that the matter of the Internet be included in the overall 

drafting project, but it was agreed at the SCCR 14 meeting in May 2006 to remove 

this aspect of the proposed treaty and to debate it in a separate forum. This was a 

response to the criticisms expressed that including Internet broadcasting within the 

scope of the treaty would have serious consequences for creativity and for Internet 

users, both in terms of specific problems that would be faced by users and authors 

and also the more general argument that regulation would discourage innovation. 

Support for the exclusion of Internet distribution came from WIPO’s General 

Assembly in a meeting later that year, but the subsequent discussions at SCCR 15 

and SCCR 16 indicate that the matter has not been removed so neatly and 

continues to have an influence on the overall negotiations. In particular, the notion

® http://www.eff.ora/files/filenode/broadcastina treatv/NG O  joint statem ent S C C R  15.pdf
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that retransmission via the Internet is included in the ‘traditional’ definition of 

broadcasting and cablecasting has attracted objections.® In a more long-term 

sense, too, we can see the difficulties that might be faced in terms of the way that 

the Internet has been excluded (if it is successfully so), with for example the 

definition of broadcast including ‘transmission by wireless means’ supposedly 

underlined by an exclusion from the treaty of ‘transmissions over computer 

networks’. If only it were so easy to draw a bright dividing line between ‘wireless 

means’ and ‘computer networks’, as we have seen in our discussion of mobile 

broadcasting in chapter 4. To be fair, though, the language now removed that had 

dealt with ‘webcasting’ contains much more by way of detail.

2.4 Observations

Again, we can see the interaction between media regulation, intellectual property, 

freedom of expression and the future of the Internet in this set of negotiations. On 

the question of freedom of expression, a study carried out by Akester for UNESCO 

argues that the treaty could jeopardise the ‘safety valves’ within copyright law that, 

at present, give the necessary protection to freedom of expression. The 

recommended solution is more detail in terms of exceptions and limitations, 

including a general point that protection granted under the treaty does not apply to 

situations where the underlying work could be used in accordance with law.^

® See e.g. EFF, ‘Briefing paper on the proposed WlPO Broadcasting Treaty, SCCR S2’ 
http://www.eff.ora/files/filenode/broadcastinq treatv/EFF wipo briefing paper 062007.pdf 

P Akester, The draft WlPO Broadcasting Treaty and its impact on freedom of expression’ 
http://portal.unesco.orq/culture/en/files/31459/11607452701 study e.pdf/studv e.pdf (2006)
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There was a further campaign in 2007 that involved organisations representing 

podcasters, which made similar arguments to those made in earlier years, but was 

able to attract significant media attention through the argument that the Treaty 

would have an impact on those who produce podcasts. Although there was clearly 

some confusion in the reports on the status of the negotiations, the essential point 

being made maps quite well to the progress of the discussions on Internet 

retransmission being included in the active phase of the negotiations. That said, it 

is hardly the key issue within podcasting to have the ability to reuse material 

broadcast by others. WlPO has not relieved these tensions, with one debate using 

the subtitle of ‘from the Rome Convention to podcasting’ drawing the (reasonable 

and understandable) ire of activist group EFF.® However, one objection of the 

podcasters appears to raise a different set of concerns: the UK association, for 

example, argues that members do not wish to be ‘regulated in the same way of 

broadcasters’. This treaty, though, is designed to give broadcasters powerful rights 

that can be expressed against others, and therefore if it were the case that 

podcasters were being given these rights (which they are not, at present), this 

would be the conferring of a benefit with no corresponding obligations. Indeed, the 

question of regulating podcasters as broadcasters is a significant one (as 

discussed in chapters 3 and 4), but the problems to podcasters from the WlPO 

angle relate more to the rights of the broadcasters who would control material that 

they would wish to use, rather than in their categorisation as being entitled to hold 

the rights proposed by the draft Treaty.

3 International law, trade and cultural diversity

® G Hinze, ‘Beware of the leopard’ (13 June 2006) httD://www.eff.ora/deeplinks/2006/06/beware- 
leopard-wipo-pushes-broadcastina-treatv-covert-meeting
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3.1 Historical role: the ITU

The role of treaty-based international law in the global media is in fact a long and 

distinguished one. The typical pattern has been the development of some 

technologies in a relatively haphazard fashion, with a treaty or similar arrangement 

being negotiated in order to facilitate international communications. The 

International Telecommunications Union (ITU), a specialised agency of the UN 

that can trace its roots to the International Telegraph Convention signed in Paris in 

May 1865 and the International Telegraph Union that was founded to manage it 

and subsequent developments. Since 1934, the Union has also encompassed a 

similar convention on radio of 1906; an early example of ‘convergence’ although 

the functions remained quite separate for some time, and still do to some extent. 

An important and enduring role of the Union is to convene the regular World 

Radiocommunication Conferences, which are responsible for spectrum allocation. 

This has always had an impact on broadcasting, and as claims to spectrum from 

across the board are made, including for Internet-related services, the ITU is 

charged with balancing these competing claims.® It is impossible to imagine a 

global spectrum system without some sort of control; ‘spectrum scarcity’ is a 

phrase that is relevant in terms of the availability of broadcast channels, but as 

developments so far have not enabled us to change the laws of physics, and even 

more efficient use of spectrum still requires some form of allocation or coordination 

at an international level.

® H Toure, ‘Sharing finite resources’ (ITU News August 2008)
http://www.itu. int/itunews/manaaer/displav.asp?lana=en&vear=2007&issue=G8&ipaQe=eclitorial&ex 
t=html. Toure is the current secretary-general of the ITU.
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3.2 Satellite

Early debates on spectrum allocation at an international level tended to focus on 

high-level allocations (i.e. blocks for broadcast, aviation, shipping, etc) and 

therefore, while issues arose in relation to interference, there was not a major 

dispute engaging core broadcasting and telecommunications issues until the 

dispute over direct broadcasting by satellite (DBS). DBS was the result of 

technological innovation (public and private sector) but its success or failure would 

also depend on the legal aspects of its deployment. In particular, DBS meant that 

broadcasts would, using the technology to its full extent, be available across a 

wide region, including a greater number of states than would have been the case 

with other broadcast technologies. Unsurprisingly, this proved controversial. At 

first, the matter was framed as a sub-set of the law on the use of outer space, 

including a 1972 UNESCO resolution (sponsored by the USSR) that contained a 

strong non-commercial (but potentially very restrictive) vision of the role of 

satellites in global m e d i a . A t  various international fora, including the ITU, 

UNESCO and the General Assembly, the matter was debated, with states dividing 

into three primary blocks. One (led by the US) was sceptical of any legal role other 

than coordination of frequencies. This was based on constitutional and 

philosophical views on freedom of expression. A second block, associated with the 

USSR, favoured a strong principle of ‘prior consent’ for broadcasts received via 

DBS in a given state, which we can attribute to particular concerns about

‘Declaration of guiding principles on the use of satellite broadcasting for the free flow of 
information, the spread of education and greater cultural exchange’ (15 November 1972) 
http://unesdoc.unesco.ora/imaaes/0000/000021/002136eb.pdf
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broadcasting that had arisen in a Cold W ar context, including the activities of the 

US government in broadcasting via analogue radio to eastern European states 

from friendly territory. Finally, a block led by Sweden and Canada tried (but failed) 

to establish a compromise, which expressed concern about the impact of 

commercially powerful ‘spillover’, suggesting bilateral agreements and a principle 

of international cooperation.” The lack of a resolution is said to have meant that 

media corporations were able to act in an area of weak legal control, and to 

prepare the ground for a similar approach to the Internet.

3.3 Trade: GATT and GATS

The other area of international law that we must pay attention to is that of trade, 

which 6  Siochru & Girard, echoed by Puppis, suggest is a new phase in global 

media g o v e r n a n c e .T h e  post-war General Agreement on Tariffs & Trade (GATT) 

stands out for the specific references contained within it for media-related reasons. 

The first, in article 4, allows parties to reserve time for ‘films of national origin’ 

without violating the agreement; the second, in article 20, allows the protection of 

both public morals and ‘national treasures of artistic, historic or archaeological 

value’. Although there is no general ‘cultural exemption’ (as there is in the later 

Canada-US Free Trade Agreement and its successor North American Free Trade 

Agreement (NAFTA)), this may not have been as necessary as it was in the

”  On the third position, see E Thompson (then-president of Telesat Canada), Technological 
overview of current issues in the communications and information society’ at Canadian Council on 
International Law (Conference, 1982) Communication and Information : International Legal 
Aspects; W Preston, E Herman & H Schiller, Hope and folly: the US and UNESCO, 1945-1985 
(Minneapolis: University of Minnesota Press, 1989) 61.

 ̂S 6  Siochru & B Girard, Global Media Governance (Lanham, MD: Rowman & Littlefield, 2002) 
140-1

Ibid 124; M Puppis, ‘National media regulation in the era of free trade’ (2008) 23 European J of 
Conn 405, 407
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Canada-US bilateral, as GATT was of course limited to products and not services, 

where much of cultural policy is more relevant, certainly in the modern era. On the 

other hand, some areas of media are clearly within the ambit of GATT, even where 

there are cultural consequences (Driessen cites foreign-language books as an 

e x a m p le ) . T h e  Canadian magazines case being a good illustration of this 

distinction, where postal subsidies and protective tariffs were found to violate the 

agreement and, although an alternative legislative scheme was mooted, the 

attempt to protect was ultimately abandoned under threats of retaliatory action 

from the US.'®

The GATT approach continues through the work of the new World Trade 

Organisation (W TO). The W TO ’s General Agreement on Trade and Services 

(GATS), therefore, needed to deal with the cultural ‘issue’, and it is argued that 

states that see media in trade terms and in cultural terms have both seen the W TO  

as a key focal point for debate and negotiation regarding it.'® It avoided a full 

engagement with the issue, through its structure of requiring parties to the 

agreement to make offers or ‘commitments’ in particular areas. Very few states 

have done so in respect of audiovisual services, and even of those that have, the 

majority are limited in scope to pre-existing commitments.'^ No EU states have 

made commitments (although the EU ’s approach to technological neutrality might

B Driessen, ‘The Slovak State Language Law as a Trade Law Problem' in M Kontra (ed), 
Language: a right and a resource (Budapest: CEU Press, 1999) 155-8.

Grant & Wood (n 1) 362-6; L Jeffrey, T h e  impact of technological change on Canada’s 
affirmative policy model in the cultural industry and new media sectors’ (1999) 25 Canada-US LJ 
378, 378-9, 388.

B Choi, Trade barriers or cultural diversity? The audiovisual sector on fire’ in W Drake & E 
Wilson (eds), Governing Global Electronic Networks (Cambridge, MA; MIT Press, 2008) 235, 242; 
S Wunsch-Vincent, T h e  digital trade agenda of the US: parallel tracks of bilateral, regional and 
multilateral liberalization’ (2003) 58 Aussenwirtschaft: Swiss Review of International Economic 
Relations 7, 32.

European Commission, T h e  General Agreement on Trade in Services (GATS) and the Doha 
development agenda’ http://ec.europa.eu/avpolicv/ext/multilateral/aats/index en.htm
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well suggest that this distinction between GATT and GATS is inappropriate!), and 

states have also continued to exempt audiovisual matters from most-favoured 

nation status. On the other hand, the EU brought a request for consultations to the 

WTO in early 2008 regarding the ‘supply of financial information services’,̂® which 

is an interesting venture for an organisation that has been so sceptical about 

audiovisual media in international trade. The matter was resolved with an 

agreement (joined by the US and Canada) in November of the same year.’®

The US, meanwhile, has taken the approach of seeking bilateral agreements,^” 

where media and culture have become troublesome battlegrounds in the process 

of approval, particularly in the partner state. Here, and indeed at the WTO in 2000, 

the US approach appears to be a willingness to make some concessions on core 

media issues like local content in the established media (TV/radio broadcasting or 

printed materials) but not so on issues classified as electronic commerce, and in 

particular to seek liberalisation of Internet media even without doing so for 

traditional media.^’ The status of ‘digital products’ has caused controversy in 

successive WTO rounds,^^ and it is suggested that the ongoing development of 

non-linear forms of media and new Web-based services will mean that this debate 

will continue. The inclusion of telecommunications as the fourth protocol to GATS 

and the ongoing impact of the widely-ratified agreement on trade-related aspects

European Commission, ‘EU request WTO consultations over Chinese rules on financial 
information providers’ (3 March 2008) IP/08/364 

European Commission, ‘EU and China agree level playing field for financial information 
providers’ (13 November 2008) IP/08/1702 
° Wunsch-Vincent (n 16) 34-38.

D Freedman, The Politics of Media Policy (London: Polity, 2008) 202; ‘Communication from the 
United States’ S/CSS/W/21 (18 December 2000);

Puppis (n 13) 412.
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of IP rights (TRIPS) mean that the WTO is a powerful influence on global media 

law.

3.4 UNESCO and the Convention on Cultural Diversity

UNESCO, the United Nations Educational, Social and Cultural Organization is also 

a relevant body under international law. It has shown great interest in the 

communicative capabilities of new technologies. In the 1970s, as we considered 

earlier in this thesis, it was a major actor in the debate on the development of a 

‘new world information & communications order’, and it also played a key role in 

the debates over direct broadcasting by satellite. With regard to the ‘information 

society’, though, it is clear that UNESCO does not occupy the field alone. The new 

wave of non-UN international bodies, drawn from the ranks of engineers and 

users, was simply not a relevant factor in UNESCO’s previous interventions in 

media and technology debates. It also faces the difficulty that another UN body -  

the ITU -  wishes to play a major role in future Internet governance, and has taken 

many steps in this direction. The ITU played a major role in the unsuccessful 

gTLD-Memorandum of Understanding process that predated the introduction of 

ICANN.^^ It also passed the initial resolutions that led to the convening of the 

World Summit on the Information Society (as discussed in chapters 2 and 11), and 

provided logistical support to it. The UNESCO project of most interest to us, then, 

is the Convention on Cultural Diversity agreed in 2005.

M Mueller, Ruling the root: Internet governance and the taming of cyberspace (Cambridge (MA): 
MIT Press, 2002) 144-6.
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The early supporters of a convention on cultural diversity were Canada and a 

number of developing nations, recalling the approach to DBS discussed above but 

located in the middle ground that Canada and Sweden were associated with in 

earlier years. On this occasion, the proposal gained the early support of the 

European Union, although the US (which by now had rejoined the organisation) 

was an opponent, along with other states including Taiwan, Japan and Chile. The 

Convention was agreed in October 2005 and is now in force (since March 2007), 

with 93 states parties as of 31 December 2008. Great hopes are placed on the 

convention, with the European Commission, for example, arguing that it should 

play the same normative role for cultural diversity as WlPO conventions and WPO 

agreements have.^“

We can see from the text that many of the concerns discussed in this thesis are 

included within the scope of the Convention. Article 6, on the rights of parties 

within their own territories, sets out measures that may be adopted in order to 

protect and promote cultural diversity. Section 2(b), for example, refers to 

opportunities for the creation, distribution and enjoyment of domestic ‘cultural 

activities, goods and services’ (mentioning the question of language that we will 

turn to in chapter 11); section 2(h) refers to media diversity and public service 

broadcasting. Article 8 builds on this and purports to permit all appropriate 

measures, consistent with the Convention, where there is a threat that particular 

cultural expression risk becoming extinct. The sections on development in articles 

14 and 18 refer to some of the issues raised in MacBride, and can be argued to be 

a belated recognition of those principles. We can include here the commitment to

European Commission, ‘UNESCO Convention on Cultural Diversity -  a new instrument of 
international governance’ MEMO/06/500 (19 December 2006).
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facilitating access to developed countries for the cultural work of developing 

countries and an International Fund for Cultural Diversity.

However, the key legal provision must surely be article 20, on the relationship 

between the Convention and other treaties. The section clearly is the product of 

difficult negotiations, with two possibly contradictory impulses reflecting different 

approaches. Section 1 is a commitment to ‘mutual supportiveness’ between the 

Convention and other treaties, and a further commitment to take the Convention 

into account either when interpreting and applying other treaties or signing new 

treaties (with a related undertaking in article 21 to promote the Convention in 

international fora). Section 2 of article 20, though, states that the Convention does 

not modify rights and obligations under any other treaties. Proposed language that 

the Convention would prevail over other treaties, and that there would be a role for 

the ICJ, did not make it into the final version. However, a dispute resolution 

procedure is established in article 25 and the Annex. There is an emerging 

scholarly consensus that the next steps will depend on whether the WTO, 

particularly in dispute resolution panels, will take the Convention into account, 

either through development of the law or a formal amendment to relevant 

treaties.^®

Puppis (n 13); Choi (n 16) 262; R Craufurd Smith, The UNESCO Convention on the Protection 
and Promotion of the Diversity of Cultural Expressions: building a New World Information and 
Communication Order?' (2007) 1 International Journal of Communication 24, 45-6. An example of 
this can be found in the current dispute between the US and China regarding audiovidual products 
(DS363).
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C h a p te r 11: ICANN

1 Context 

1.1 Introduction to ICANN

The purpose of this chapter is to consider the role that the Internet Corporation for 

Assigned Names and Numbers (ICANN) is playing and can play in the broad area 

of media law, and not to give space to a comprehensive discussion of ICANN, 

which is beyond our scope. ICANN’s primarily technical mission is still an 

important part of the overall system of Internet media regulation. Here, we analyse 

ICANN as a brave new project in international law, recognising both the 

importance of its management of the global domain name system and how 

questions of institutional legitimacy have highlight the lack of agreement on the 

role of law in the governance of the global Internet. In order to underline how 

ICANN issues relate to the regulation of new media, we select two examples of its 

work to date, the facilitation of Internet multilingualism through IDN and the 

content-related controversies over expansion of the gTLD system and the prospect 

of a dedicated TLD for pornographic content.

1.2 The domain name system

The role that ICANN plays is the coordination of certain aspects of the domain 

name system. Before turning to more complex points, though, a brief consideration
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of the relevant technical and organisational history of the DNS and ICANN is 

appropriate. An Internet Protocol (IP) address (such as 123.123.4.56) identifies a 

server, and can be used in a Web browser to access a web page instead of the 

name, although few users use this approach. Naturally, the ability to definitively 

map names to addresses is a key element of dependability and universal 

accessibility. A domain name (example.com) is typically used by an end-user to 

access a webpage (www.example.com) or to identify a recipient of an email 

message (name@example.com). but must be mapped to the corresponding IP 

address in order to be effective. A domain name is made up of a number of 

segments, and reading right to left, we first find a ‘top level domain’ (TLD).

The stable functioning of the Internet depends on the reliability of ‘root server’ 

data, which is the modern successor to the original ‘roots.txt’ file that mapped the 

text-based domain names to the IP addresses that are the ‘actual’ addresses of 

servers connected to the Internet. The DNS is decentralised; a root server does 

not contain mapping data for every single website or server in the world. However, 

a number of key servers - the A root server and the other 12 root servers - provide 

information on where servers for TLDs (‘generic’ (gTLD) such as .com and ‘country 

code’ (ccTLD) such as .uk) are located. Each TLD administrator then maintains a 

server or servers containing information on servers within that namespace, and 

can contain further levels of administration, such as by region (e.g. .on.ca) or by 

topic (e.g. .co.uk). However, the existence of a TLD from a functional point of view 

depends on a decision to include it in the root files. This ensures that the seeking 

of a website or the sending of an email is in fact reliable and possible without 

additional intervention. The domain name system is thus made up of more than
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the root servers, but they are the closest the system (and indeed the Internet) gets 

to a central point of control. Decisions regarding the DNS and TLDs are 

consequently of some importance to the wider world.

ICANN is the most visible actor in the area of domain name regulation. ICANN was 

born out of a complicated series of events in the late 1990s, which have been well 

documented by legal scholars and others.^ It is a quasi-public consensus-driven 

international body, registered as a private non-profit corporation in California, and 

governed by a mixture of committees, advisory groups and experimental public 

participatory devices. Its Board exercises significant power, and has a diverse 

membership purporting to reflect various interests of the ‘Internet community’. It 

does not ‘register’ domain names itself, but enters into agreements with registrars 

(entities that promote and ‘sell’, directly or through resellers, domain names to the 

end ‘registrant’), or in most cases now, with managers of TLDs. In terms of the 

root, we should note that the US government maintains control, despite a fabled, 

pre-ICANN challenge to the authority of this server and the governance of the 

system by the then-administrators (lANA -  the Internet Assigned Numbers 

Authority - and its manager Jon Postel), after which the US government restated

 ̂ Mueller, Ruling the root: Internet governance and the taming of cyberspace (MIT 
Press: Cambridge (MA) 2002); Pare, Internet governance in transition: who is the 
master o f this domain (Rowman & Littlefield: Lanham (MD) 2003); Goldsmith & 
Wu, Who Controls the Internet?: illusions o f a borderless world (OUP: New York 
2006); Benoliel, ‘Cyberspace Technological Standardization: an institutional theory 
retrospective’ (2003) 18 Berkeley Tech LJ 1259; Klein, ‘ICANN and Internet 
Governance: Leveraging Technical Coordination to Realize Global Public Policy’ 
(2002) 18 Information Society 193; Froomkin, ‘Wrong Turn In Cyberspace: Using 
ICANN to route around the APA and the Constitution’ (2001) 50 Duke LJ 17; 
National Research Council, Signposts in Cyberspace: The Domain Name System 
and Internet Navigation (National Academies Press: Washington (DC) 2005), 
http://www.nap.edu/cataloq/11258.html; and the chapters in Bygrave & Bing, 
Internet Governance: infrastructure and institutions (OUP: Oxford 2009), 
particularly Bing, ‘Building cyberspace: a brief history of Internet’.
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and confirmed its role.^ Despite proposed changes, this remained the position until 

2009, with ICANN performing ‘lANA functions’ in connection with the global root 

under contract with the US Department of Commerce^ and subject to a more 

detailed Joint Project Agreement regarding functions and oversight. Since 

September 2009, ICANN enjoys a greater degree of autonomy under an 

‘affirmation of commitments’ agreed with the Department of Commerce,"^ although 

the formal lANA contract remains in place. ICANN is not a part of the UN system, 

but plays an important role in UN summits and discussions. Put simply, ICANN is 

legally and practically unique. Its role in global governance has seen much 

attention paid to it.

Two particular examples have been considered appropriate for more detailed 

scrutiny here. The first is the development of internationalised domain names 

(IDNs). It is argued, after framing the issue with a discussion of multilingualism and 

media old and new (that requires some detail, as a slightly unorthodox argument 

about law, language and technology is constructed) that IDNs are a useful 

illustration of how an exercise characterised as one of technical standardisation 

has broader cultural consequences. We must travel quite far from ICANN in this 

chapter, despite its title, in order to understand the importance of its IDN project for 

new media. The second topic dealt with is the introduction of new generic topic- 

level domains. This project not only tests the evolving mechanisms for

 ̂Goldsmith & Wu (n 1) 44-6; Mueller (n 1) 161, 197; National Research Council (n

http://www.iana.orq/root-manaqement.htm.
Affirmation of commitments by the United States Department of Commerce and 

the Internet Corporation for Assigned Names and Numbers (30 September 2009) 
http://www.icann.orq/en/documents/affirmation-of-commitments-30sep09-en.htm: 
see e.g. ‘ICANN be independent’ {The Economist 24 September 2009).



Chapter 11 305

participation and lobbying that ICANN utilises, but also relates very clearly to a 

broader international debate on expression and censorship, while raising important 

questions of commerce and intellectual property.

2 Multilingual Media

2.1 Law and policy of minority languages

Crystal argues that ‘an endangered language will progress if its speakers can 

make use of electronic technology’,̂  and claims regarding the role of the Internet 

in language rights build upon the traditional position of seeking the availability of 

media of various forms in a given language.® Bodies charged with the promotion 

of minority languages will often argue that it is necessary to ensure that media in a 

given language is available on the Internet. Indeed, the chief executive of Welsh- 

language broadcaster S4C described its online presence as comparable to the 

Bible being translated into Welsh, which is resonant of the discussion below on the 

influence of religion on the technological aspects of language policy.^ The role of 

broadcasting in the legislative and general protection of minority languages is 

hugely significant, and ensuring that multilingual media is available is of benefit to 

local language communities, to others outside of a traditional geographic heartland 

where one exists, and also as a broader signal of engagement and visibility.

 ̂D Crystal, Language Death (Cambridge: CUP, 2000) 141, reproduced in D Cunliffe & S Herring, 
‘Introduction to Minority Languages, Multimedia and the Web’ (2005) 11 New Review of 
Hypermedia and Multimedia 131.
® Cunliffe & Herring, ibid.
 ̂D Barlow, T O’Malley & P Mitchell, The Media in Wales (Cardiff: University of Wales Press, 2005) 
175,153; Welsh Language Board, 'Information Technology and the Welsh Language: A Strategy 
Document' (2006) http://www.bviq-wlb.ora.uk/Enqlish/publications/Publications/3965.pdf
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It is also a matter of legal concern. The European Charter for Regional or Minority 

Languages,® for example, provides at Article 11 (1) that States should encourage 

or facilitate broadcasting in the regional or minority language. The Charter was 

drawn up under the auspices of the Council of Europe, a body that has played an 

important role in relation to cultural and linguistic issues, in the context of the 

highly circumscribed competences of the European Union in this area (an issue 

that we have already encountered in chapter 3). This again reminds us of the link 

between legal protection of languages and instruments of international law with 

limited enforcement mechanisms attached to them; in this case, the particular 

value of the Charter comes from the reporting and monitoring system overseen by 

the Council of Europe.®

2.2 Language and media

While of course we note the role of the print media (not the subject of sector- 

specific regulation or prior licensing in many jurisdictions), and indeed the ability of 

private sector players to broadcast in multiple languages, the very minority status 

of lesser-used languages can mean that minority language broadcasting becomes 

an aspect of public service broadcasting. As PSB is typically the product of 

detailed legislative provision (even where delivery is through an arms-length public 

corporation or indeed the regulated and licensed private sector), the attention of 

supporters of protected languages is quickly drawn to the legislative process. In 

the case of the Internet, then, there are questions of the availability and promotion

®(1992) ETS 148.
® R Dunbar, ‘Gaelic in Scotland: the legal and institutional framework’ in W McLeod (ed), 
Revitalising Gaelic in Scotland (Edinburgh: Dunedin Academic Press, 2006) 14-5.
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of content, but also a major technological hurdle that requires concerted 

international actions, as we will see.

We noted in earlier chapters that the application of media law is important in the 

construction of national and cultural identities. This can also be seen in the use of 

language legislation for the Internet. The loi Toubon in France provides inter alia 

for the use of French in promoting or presenting a product or service, on notices in 

public places and in employment contracts. This 1994 legislation, which replaced 

the earlier loi Bas-Lauriol (1975) is presumed to be fully capable of application to 

content on the Internet. Apart from one case dealing with software manuals (which 

involves a ‘physical’ software sale rather than a download)^° there is precious little 

by way of definite authority on this point. However, the Georgia Tech Lorraine 

controversy is perceived as an early warning to those web publishers who would 

fail to comply with the Toubon requirements. Georgia Tech Lorraine is an outpost 

of the (US) Georgia Institute of Technology that teaches and carries out research 

mostly through English in Metz, France. Proceedings were instigated by the 

Defense de la langue francaise and Avenir de la langue francaise organisations 

(which have a special status under the law)^^ against GTL for providing an 

English-only website. Their argument was that the website was effectively an 

advertisement; however the case failed on procedural grounds. The school’s 

defence included the particular argument that GTL did not operate through French, 

as well as a defence of more general application that Toubon was not applicable

SA Surcou/'(5 February 1998), discussed in M Landick, ‘French Courts and Language 
Legislation’ (2000) 11 French Cultural Studies 131, 140.

Landicl< (n 10) 135.
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online, because it was ‘voluntary’ and thus ‘unlike turning on the television’.

GTL’s website became available in English and French,and it is suggested that 

the publicity that surrounded this particular case ‘has dissuaded a large number of 

French companies from continuing to use English only in their websites’. S o m e  

of that publicity, though, was highly critical -  for example, H//rec/magazine 

published an article claiming that the case was a ‘bold attempt to apply national 

laws to the Internet’.̂ ® Given the physical location of the school In undisputed 

French geographical territory, and the use of the .fr address, though, this Is hardly 

a high water mark of Internet territorialism, particularly in the context of Goldsmith 

and Wu’s approach to jurisdiction and regulation and the impact of borders on the 

global Internet.^®

The ‘Charter of the French Language’̂  ̂ is the central piece of language legislation 

In the Canadian province of Quebec. While the federal government maintains a 

position of strict bilingualism,^® the provincial legislation in Quebec is more similar 

to the French laws referred to above. Chapter 7 deals with ‘The Language of 

Commerce and Business’ and provides for the use of French in domains such as 

labels and menus (s 51), catalogues and such promotional publications (s 52), 

computer software, games and operating systems (s 53) (unless no French 

version exists), signs and commercial advertising (s 58) and other such 

commercial fields (rephrase). A 2004 judgement {Procureur general du Quebec v

A Tattersall, The Internet and the French Language (Southampton: Centre for Language in 
Education, 2003) 10.

http://www.georqiatech-metz.fr/ (no longer available).
Tattersall (n 12) 10
T Ladner, T h e  French Say Non To English-Language Web Site’, Wired (California, 10 

December 1996), http://www.wired.eom/news/politics/0.1283.911.00.html.
Goldsmith and Wu (n Error! Bookmark not defined.), especially chapters 4 and 5.
RSQc, C-11
Official Languages Act 1988 (RS 1985, c. 31 (4 ‘̂ Supp) and Canadian Charter of Rights and 

Freedoms s 16ff.
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Produits metalliques CMP Ltee'^) dealing with s 52 confirmed that the Charter

applies to websites, subject to the condition that the products or services were

available in Quebec and the publisher or firm has a place of business in Quebec.

The Office quebecois de la langue francaise (OQLF) advises with reference to

websites that they

(consider) that all businesses with an address in Quebec are 
covered by section 52 of the Charter of the French language, which 
sets forth the obligation to provide all commercial documents 
(catalogues, brochures, folders, etc.) in French.

At a federal level, too, the former Commissioner of Official Languages spoke in 

2003 of how the first wave of Canadian government websites failed to provide for 

the required level of bilingualism, and the interventions of his office in correcting 

this anomaly.^^

2.3 UNESCO’s role

The international organisation that has taken the lead on articulating of the 

importance of multilingualism and new media in a general sense is, as expected, 

UNESCO.^^ Its work has included a ‘multilingualism in cyberspace’ action line, 

including technologies for multilingualism (Initiative B@bel), reports for the World 

Summit on the Information Society, and even adopting ‘Languages in Cyberspace’ 

as the theme of the annual ‘International Mother Language Day’ in 2006. In a more

8 December 2004, cited in M Racicot, ‘Quebec Court Upholds French Language Requirements 
To Website’ (http://www.mccarthv.ca/pubs/publication.asp7pub code=2099).

OQLF, ‘Infoguide: Information Technologies’ (June 2005), 
http://www.oalf.qouv.ac.ca/enqlish/infoquides/depliant 7 20050711 .pdf. The records provided by 
the OQLF on its website show numerous companies have been fined for failure to comply with s 52 
under the ‘website’ interpretation.

Dr. Victor Goldboom, Speech to International Conference on Language Legislation (Comhdhail 
Naisiunta na Gaeilge).

See UNESCO, 'Cultural and Linguistic Diversity in the Information Society’ (2003) 
http://unesdoc.unesco.ora/imaqes/0013/001329/132965e.pdf
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concrete sense, the ‘Recommendation concerning the promotion and use of 

multilingualism and universal access to cyberspace’̂  ̂dealt with a number of 

substantial ‘content’ issues, and is a good example of the soft law approach to 

Internet regulation. It asks member states to take (‘legislative or other’) steps to 

secure its aims, and also, in recognition of the wide range of stakeholders and 

bodies exercising influence on Internet content, asks them to ‘bring this 

recommendation to the attention of’ the various bodies that can contribute to 

achieving the goals set out in the document. The articles on ‘multilingual content 

and systems’ cover access to content in all languages (including indigenous 

languages), capacity building for multilingual and local content, policies for 

language learning and survival, multilingual technologies, dictionaries and 

translators, and the establishment of a collaborative online observatory on policies 

and best practices.

The Recommendation, in its section on access to networks and services includes 

a provision on domain name management that refers to ‘multilingual domain 

names’. This may seem a curious inclusion, but is in fact a reference to one of the 

most controversial aspects of the legal and technical aspects of international 

Internet regulation. This very modern problem regarding the introduction of 

internationalised domain names has raised difficult questions on the extent of 

language rights and the Internet. This is due to the complex relationship between 

language and the script in which it is written or recorded. Any language that has a 

written form will experience questions of script, typeface and character. It is often 

not an immediate concern of language law and formal legal processes, although

Adopted at the 32"'* session of the General Conference (October 2003)
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there are some notable exceptions, such as in the constitution of India.^'^

However, legal and other factors have historically played a role in the development 

of the script component of languages, and one of the important other factors, as 

will be argued, is technology.

2.4 Script, language and media technology through history

Languages can be regulated formally or informally, or with a mixture of 

approaches. The exemplar of a formal approach, though of much interest to the 

scholar of media law, is that of Turkey and Turkish, where, as a part of the rapid 

social and political reforms led by the republic’s founder Mustafa Kemal Ataturk in 

the early 20th century, Turkish went through a period of extremely rapid 

romanisation (conversion to the Roman script in which this thesis is written) 

backed up with unambigious legislative force.^^ Turkish was at the time written in 

Arabic/Persian characters; however the advocacy of romanisation asserted that 

the Turkish letters, based on the Latin’ constituted the true Turkish alphabet’. 

Ataturk accepted the recommendations of a language commission, and a 

resolution to move immediately to the new script was unanimously adopted by a 

meeting of the Republican People’s Party on 11 August 1928. Just a few months 

later, the Grand National Assembly brought this wish into force with a law ‘On the 

Adoption and Application of the New Turkish Letters’ (Law No. 1353), passed on 1 

November 1928, coming into effect on 3 November 1928 (with books in old script 

being banned in schools and forbidden to be published), and with further deadlines

Article 343 provides that The official language of the Union shall be Hindi in Devanagari script’, 
while article 29.1 states that ‘Any section of the citizens residing in the territory of India or any part 
thereof having a distinct language, script or culture of its own shall have the right to conserve the 
sanne.’

G Lewis, The Turkish Language Reform: a catastrophic success (Oxford: OUP, 1999) 34-8
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(including the requirement for private correspondence or records to be in the new 

script only) concluding by 1 June 1930 -  less than two years after the 

Commission’s report.

An alternative approach to language planning and regulation is that taken in 

Japan, with a mixture of formal (legal) and informal (technological) influences, with 

the former prevailing in the early part of the century and the latter, inevitably, 

becoming significant in recent years. The Japanese language debate, though, has 

also been influenced by the events of the second world war and the US occupation 

in 1945, and thus faced a further (and ultimately unsuccessful) threat of 

interventionist regulation. Japanese uses kanji (Chinese characters, ideographic) 

as well as hiragana and katakana (both phonetic).^® Romanisation (known in 

romanised Japanese as romaji) exists, but there are a number of different schema 

for doing so. Political groups in the early 20th century were formed to advocate for 

a move to either kana or romaji, and gained some support. One of their strongest 

arguments was the technological problems presented by a language that 

predominantly used kanji. For example, a kanji ‘typewriter’ was more like a printing 

press, and indeed the Japanese business world, let alone the home user, never 

really took to typewriting technology. However, the introduction of the word 

processor was a notable change. Users input characters on a keyboard in either 

kana or romaji, with the computer taking responsibility for ‘converting’ the input into 

kanji ou t pu t .Th i s  actually undermined the pro-kana/romaji argument, as the 

great weakness of Japanese industry was (quite literally) changed at the stroke of

Kanji: 0 ^  (Japan); Hiragana (pronounciation aid, non-kanji native simple words, etc):
(vowels A E I O U); Katakana (loanwords etc): T (America)

N Gottlieb, Word processing technology in Japan: !<anji and the keyboard (London: Routledge, 
2000)6 , 20, 33



Chapter 11 313

a key. During the occupation by US forces at the end of the war, suggestions were 

made that the administration should impose romanisation through legal means as 

part of the reforms that were being driven through under General MacArthur’s 

leadership. MacArthur himself, though, recognised the difficulties that this would 

present to good order in postwar Japan, and avoided the Ataturkian strategy.^® 

Before and after the war, though, formal language regulation was also present.

The National Language Council, which includes what would now be referred to as 

‘stakeholders’ (educators, broadcasters. Government officials etc), is a formal 

body that deals with standardisation, script, etc. Japanese is unusual in that there 

is a Government-supported ‘character list’ (for kanji) -  the joyo kanji. This is legally 

binding for official use, and recommended for non-official use (and some 

newspapers have adopted it as an internal style guide). It is also used in 

constructing the curriculum for language learning in Japanese schools. 

Significantly, though, the ‘dictionaries’ used for computer conversion of 

kana/romaji input to kanji include all the officially listed characters and more -  

leading to the ‘rediscovery’ of older kanji that users may not necessarily know. The 

size of a dictionary has even been used as a selling point by some word 

processing re ta ile rs .In  the context of a jurisdiction where the characters 

permissible for use in personal names is controlled (through a Family Registration 

Act), this is an example of the new power of the information industries to ‘regulate’ 

through technological decisions. The preeminent role of the language authorities in 

the 20th century may not continue without interruption in the 21st.

See generally JM Unger, Literacy and script reform in occupation Japan : reading between the 
lines (Oxford: OUP, 1996) 60, 75.

Gottlieb (n 27)106.
N Gottlieb, Language and Society in Japan (Cannbridge; Cambridge University Press, 2005) 53-5
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2.5 Irish-language books and the question of script
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In this section, we trace the relationships between law, language and technology 

and the effects of such on script in the Irish language, in order to supply the 

necessary context for how a very similar question has caused such difficulties 

regarding domain names in the present day. The focus is on the role of law and 

technology in the publication of books, as the best fit for a media-driven approach 

and unquestionably a useful way of considering how the availability of media in a 

given language is influenced by various factors. Irish is, constitutionally speaking, 

the first official language of Ireland (where it is spoken by 1.5 million, though fewer 

than a third of them do so daily) and is recognised under the Belfast Agreement 

as having a certain status in Northern Ireland and is (since 2007) an official 

working language of the European Union. The most recent piece of language 

legislation in Ireland is the Official Languages Act 2003, which provides for the use 

of Irish in certain contexts and areas and establishes a Commissioner to monitor 

compliance. Like many European languages, it uses Roman/Latin script with 

diacritical marks (accents, umlauts, circumflexes and other marks that modify a 

character); in the case of Irish, the five familiar vowels are subject to modification 

(lengthening) through a ‘fada’̂  ̂-  a e i 6 u. Consonants are also modified through 

lenition (seimhiu). In modern writing, this device is expressed merely with a ‘h’ 

after the letter (e.g. mac, mhac), but in the past, it was often represented with a dot 

over the consonant (rh). The use of the dot is generally understood as a part of the 

do Gaelach (Gaelic type or script)^^. Other features of the Gaelic script include the

All statistics taken from Central Statistics Office (Ireland), Census 2002: Volume 11 -  Irish 
Language, iittp://www.cso.ie/census/vol11 .htnn.

The Irish word for ‘long’.
do  literally translates as ‘type’, but script is often used interchangeably in English.
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use of half-uncial and miniscule styles (themselves popular In earlier centuries for 

Latin and other languages), and (strictly speaking) the use of the 18-letter Irish 

alphabet.^'^

The earliest printed books in Irish (and indeed In Galdhlig / Scots Gaelic) were 

published for religious purposes. As set out in the introduction to the first book in 

Gaidhllg, ‘Foirm na Nurrnuidheadh’ (published by the Church of Scotland in 1567), 

speakers of the Gaelic languages ‘labour(ed) under a disadvantage which is still 

greater than every other’ In not having access to religious writings In those 

languages.^^ Subsequent publications in Irish Included a (Church of Ireland) 

catechistical document (1571), the New Testament (1602) and a full Book of 

Common Prayer (1611).^® Franciscans working in Louvain also published some 

books from 1611 onwards, motivated at least in part by the threat to Irish Catholics 

posed by the presence of non-Catholic religious books alone.^^ Within the 

Anglican tradition, there was substantial tension between those who would 

develop technologies (e.g. type for printing) to support Irish-language publishing 

for the purpose of proselytising and those who opposed such development on the 

ground that it encouraged and promoted the language.^®

Most of these texts made use of ‘Gaelic script’ and the dot above the relevant 

consonants. However, a number of publications used the ‘Roman script’ used by

^  D McGuinne, Irish type design : a history of printing types in the Irish character {DubWn: Irish 
Academic Press, 1992) 1-2.

Ibid 163, quoting the preface written by John Carswell in Foirm na Nurrnuideadh (1567).
United Dioceses of Dublin and Glendalough, ‘New Irish Language Version Of The Book Of 

Common Prayer’ (16 August 2004), http://dublin.analican.orq/books/2004/bk040816-bcp-as- 
qaeilae.html ; McGuinne (n 34) 9, 14, 18; B 0  Cuiv, The Changing Form of the Irish Language’ in 
B 6  Cuiv (ed.), A View o f the Irish Language (Dublin: Stationery Office, 1969) 25.

McGuinne (n 34) 24-6.
Ibid 174.
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English and other languages, with the addition of accents for vowels but not of 

dots. By the time of the revival in the Irish language at the end of the 19th century, 

there was substantial division between advocates of the ‘two scripts’.̂ ® After the 

establishment of the Irish Free State, language law and policy was entirely in the 

hands of the new authorities. Some significant changes included the adoption of 

the programme for national education (providing, for example, for the teaching of 

classes through the medium of lrish)'^° the declaration in article 4 of the 1922 

constitution that Irish was the ‘National Language of the Irish Free State’ alongside 

the English language (‘equally recognised as an official language’), and the 

various internal practices and rules adopted by the Government and Oireachtas to 

regulate their own affairs. While it is common to look at the formal provisions for 

language regulation in statute and constitutional law, the promotion and 

development of the Irish language in the area of book publishing can only be 

properly understood by looking at less traditional sources. The role of a pro

language government in promoting a lesser-used language cannot be 

underestimated. For example, a substantial amount of the books published in Irish 

were funded through school book and general literature schemes; therefore the 

standards and requirements of the commissioning Department had a wider 

normative force on the language and its authors, regardless of the absence of any 

primary or secondary legislation on this matter.

The issue of script was a contentious one in the years following independence.'^^ 

Generally speaking, the record shows that the Department of Finance favoured the

6  Cuiv (n 36) 26
National Programme Conference, Report and Programme (Dublin: Oifig an tSolathair, 1924).
Material in this section is drawn from files in the National Archives, Dublin, consulted by the 

author.
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use of Roman script {do Romhanach) on the grounds that it was a more efficient 

use of State resources. Obviously enough, there were more typewriters, fonts for 

printing, and other resources available in the (internationally used) Roman script 

than the (almost entirely Irish) do Gaelach. However, this was not necessarily the 

view of the Department of Education, which was vigorous in defending the place of 

the Gaelic script in the matters under its jurisdiction, such as curricula and 

textbooks. Various interim arrangements were agreed, such as allowing set 

numbers of textbooks to be printed with certain scripts, although each such 

arrangement saw a substantial exchange of letters between the departments. The 

main factor was that the teaching of Irish in schools (based, as is typical, on set 

books) made use of the Gaelic script; this requirement thus drove demand for 

books using that script. On the other hand, non-educational publishing was 

invariably in the Roman script, and it was argued in the 1960s that the requirement 

for official bilingualism strongly contributed to the favouring of the Roman script in 

the 20th century, on grounds of practicality.'^^

As an example of the persistence of the tensions from the time of revival, the 

Minister for Finance, Earnan de Blaghd (Ernest Blythe), a noted figure in the 

language movement pre- and post-independence, expressed strong views on the 

question of script. So for example, when asked for his response to complaints from 

authors (about the publication of books in Gaelic script) that were passed on by 

the Department of Education, he wrote of his view that the Department was on 

‘firm ground’ in upholding such policy and that he was ‘not prepared to agree that

A Mac Lochlainn (National Library of Ireland) introducing a reprint of E Lynam, The Irish 
Character in Print’ (1924) 4 Transactions of the Bibilographical Society no 4; republished 
(Shannon; Irish University Press, 1968) vii-viii.
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any of the writers who have been commissioned to translate books shall be 

allowed to decide anything about the type in which they are to be printed’."̂  ̂ Later, 

in 1931, the Department of Education’s advisory committee on Irish-language 

publication passed a motion'^'^ that deplored any abolition of what they termed the 

sean-chId (old type) and calling for the author to have the final say on what script 

was used in a publication."^^ de Blaghd’s withering reply, expressed in a 

handwritten note, was that ‘the views of the committee on type, which is really a 

mechanical matter on which the most competent advice could be got from a 

printers' foreman, are of no interest or value’.'*® Finally in 1932, following a change 

of government, the new Cabinet cancelled regulations prohibiting the use of Gaelic 

type in official communications or publications, ‘including publication under the 

Department of Education's schemes for the preparation of books in Irish’, ruling 

that script would be an optional matter for all concerned in future.

A significant document in the modern history of the Irish language is the report of 

the Comisiun um Athbheochan na Gaeilge (Commission on the restoration of the 

Irish language), published in 1963. Many important changes in economic, 

educational and social policies derived from it. In the case of script, though, its 

final recommendations were preempted by a dramatic Ministerial decision that 

effectively killed off what was by then the sole remaining public commitment to

Handwritten note to William Doolin (Secretary, Department of Finance) dated 3 December 1928. 
^  Se tuairim an Choiste -
1) Nach ceart deireadh a chur leis an Sean-chlo mar ta ceaptha;
2) Gur coir go mbeadh cead ag an ughdar a rocha den da chio d'usaid;
3) Nach misde leis an gCoiste leabhra a h-aistrigheadh as teangache eile a chur sa gCId 
Romhanach.

Record of meeting of the Advisory Committee (9 January 1931) quoted in a letter from the 
Department of Education to the Department of Finance (31 January 1931).

Handwritten note on the reverse of a letter from the Department of Education setting out the 
Advisory Committee’s motion (note dated 9 February 1931).

Memorandum, 2 April 1932 (decision taken 29 March 1932).
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Gaelic script -  that of primary education. The report of the commission devoted a 

number of pages to reviewing the history of the Gaelic and Roman scripts."^® It 

noted that by the 1960s, virtually all non-educational publishing was in the Roman 

script, and that the accumulated disadvantages of Gaelic script (with particular 

reference to typewriting and printing) made any attempt at revival impossible and 

undesirable. However, the role of script in the primary schools was still a live 

issue. The report discussed various practical and pedagogical issues, such as the 

ability to teach typing in Irish and English on the same typewriting equipment, and 

the theory that using a different script for different languages made it easier for 

learners to understand the different phonetic structure of the two l a n g u a g e s . O n  

balance, though, a split commission recommended the utilisation of the Roman 

script alone for teaching, though noting that the reading of it should be taught, so 

that existing publications could be understood. In the meantime, though, the 

Minister for Education (Patrick Hillery) announced on the 8th October 1962 that the 

use of books in Gaelic script would be phased out over a number of y e a r s . T h e  

Commission, prior to publication, added its agreement with this decision by way of 

a footnote. The matter was not discussed or raised in the Dail.

Romanisation was not the major issue for the Irish language print media that it was 

for other languages that make use of scripts that dramatically differ from the 

Roman script. In addition, given the use of Roman script in Scottish Gaelic (without 

question) and in Irish (in some cases, including in many official cases post-1922),

Tuarascall, Coimisiun urn Athbheochan na Gaeilge (Dublin, 1963) [474-481] and Summary of 
Final Report in English (Dublin, 1963) 61-3.

Coimisiun um Athbheochan (n 48) [476-7],
“  Circular 9/63: Ta socairag an Aire Oideachais gurb e an d o  Romhanach a bheidh in usaid i 
gceistphaipeir, i leitheoiri Gaeilge agus i dTeacsanna Prois eiie The circular also set out a 
timetable (the same as a previous circular 9/61 on grammar and spelling) for implementation.
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the end of the Gaelic script was not as dramatic as it was in Turkish or would have 

been in Japanese. However, it still required much deliberation and argument, and 

the record shows an interesting mix of (soft) legal and adminstrative provisions 

and technological considerations. It can be argued, too, that the resolution of this 

long-running ‘debate’ in the 1960s could have been very different if the present- 

day technologies that support a diversity of scripts and characters (and buffered 

the pro-kanji case in Japan) had been foreseen.

2.6 From Common Prayer to .com

Another factor that contributed to the eventual end of the debate was the fact that 

the Gaelic script and the use of the dot were relatively unique, while the accent or 

fada is similar to that in many major European languages, and thus easier to deal 

with. The fada has not been abolished, even in spelling reforms, although it has 

always posed some difficulties to computer users and administrators. Over the 

next few pages, a well-known example of how even a simple accent can be an 

issue of linguistic imperialism will show how it is not just obscure features of small 

languages that are affected by legal and technological factors, but all languages. 

We therefore consider the differences between the impact of law and technology 

on print media and now on new media.

Names are signifiers. Whether domain names are used as branding or for 

communicating the address of some content, the restrictions on the signifier can 

have consequences for the signified. They are the labels of society and the study 

of names -  and language -  is generally recognised as more than a technical study
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of sounds and lines. A simple Illustration would be the rebranding of companies in 

the late 1990s as ‘dot corns’ and the replacement of company names on 

advertisements or paraphernalia with domain names -  associating the business 

with the perceived dynamism and success of the Internet. Studying the legal and 

regulatory elements of domain names, then, inevitably involves considerations of 

broader social relevance and a parsing of the production of meaning that goes far 

beyond mere considerations of interoperability and reliability. In addition to this, as 

discussed in chapter 2 and associated with Lessig’s Code, and similar to other 

examples we have discussed, it is well established that ‘Internet law’ is based on 

technical standards and operations as well as conventional sources of law.

Internationalised domain names (IDNs) are domain names that contain characters 

outside of the 37-character ‘LDH’ range; LDH denoting letters (A-Z), digits (0-9) 

and the hyphen (-). The restriction of domain name characters to LDH is 

something that has been present since the inception of the Internet and the DNS. 

Given the hierarchial structure of the DNS, any change that would expand the 

available characters beyond LDH must be top-down; but given the fact that the 

‘link’ between a root server and an end user is a remote one, the change must be 

sustainable at all levels, not just at the top. Internationalisation, then, cannot be 

brought about through decentralised autonomous actions or centralised fiat alone. 

The purpose of internationalisation is to facilitate multilingualism on the Internet; 

the technical obstacles to multilingual content (as distinct from domain names) 

have been a matter of parallel concern, having also needed resolution for word 

processing, desktop publishing, data exchange, library cataloguing and so forth. 

The development of the Unicode standard in particular has improved the ability of
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Internet publishers and users to deal with a wide range of content In different 

languages and scripts.

The technical solution to the IDN problem was discussed for many years. The 

ultimate solution was developed by the Internet Engineering Task Force (IETF), a 

loose organisation of programmers and others which has for many years set the 

standards that ‘govern’ the Internet,^^ and accepted by ICANN and others. The 

‘internationalizing domain names in applications’ standard (IDNA) and its 

implementation does not involve a full restructuring of the Internet’s architecture, 

and does not replace the DNS. Instead, it continues to use the LDH system as the 

basic underlying structure, while allowing for the use of IDNs using any Unicode 

characters that are converted (by automated process at the ‘user end’, such as 

within the web browser of an end user) to a ‘Punycode’ phrase that uses LDH 

alone, prefixed by ‘xx’. An sample conversion is the name ‘daii.ie’, which would be 

represented in Punycode by xn--dil-ela.ie.

2.7 Implementation and obstacles

The technical challenges having been dealt with, it then falls to the authorities that 

‘govern’ the DNS to provide for the actual use of IDNs. Although the early DNS 

was effectively administered by Jon Postel®  ̂the present environment includes a 

complex system of committees and authorities (most of which are associated with 

ICANN), all of which have discussed IDN implementation in detail in recent years. 

The various sections of ICANN’s complex structure have gone on record on many

K Bowrey, Law and Internet Cultures (Cambridge: CUP, 2005) 56ff.
See generally Mueller (n Error! Bookmark not defined.).
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occasions to express support for the introduction of IDNs. However, the process 

has been a long one, and is by no means complete, despite the numerous 

resolutions and d e c is io n s .T h e  individual managers of the country code and 

generic TLDs are responsible for IDN rollout in their own areas of responsibility -  

some, such as as .de (Germany) and .org (generic) have done so, but others are 

still testing or have not considered the matter yet. A current issue of major difficulty 

is the introduction of a diversity of characters and scripts into TLDs themselves 

(including .com or future TLDs).

One of the most significant issues within the short life of IDNs to date has been 

that of ‘spoofing’ of domain names that takes advantage of the systems designed 

to enable IDN usage. Issues of trust in domain names have been present for many 

years. For example, in the early days of the popularisation and post-1995 

commercialisation of the Internet, some users took advantage of the relatively 

informal systems for registering domain names, and bought up the names of well- 

known companies and derivatives thereof, within generic name spaces (especially 

.com) as well as country codes (although some had imposed restrictive policies 

from inception). This practice, commonly referred to as ‘cybersquatting’, is related 

to another phenomenon, inevitably termed ‘typosquatting’, where names similar to 

popular names (such as gooogle for google (extra o) or microsotf for microsoft (f 

and t swapped)) were registered. Although the purpose of such registration varied, 

it was perceived as a major problem by the Internet community as well as by 

national au tho rities .T he  development of the Uniform Dispute Resolution Policy

A collection of Board references to IDNs is collected at http://www.icann.org/topics/idn/board- 
resolutions.htm.

Anticybersquatting Consumer Protection Act 1999 and Truth in Domain Names Act 2003;
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(UDRP) by the World Intellectual Property Organisation (WlPO) and others was In 

part motivated by these issues. Purposes of ‘squatting’ included fraud, 

competition, criticism, humour and other intentions (both positive and negative). A 

particularly sinister example was the use of misleading web addresses (e.g. with 

visual confusion or an alternative location (.info instead of .com, say) to trick users 

into clicking on a link in an email and entering personal information that would be 

received (and potentially misused) by an unknown third party.

It is not surprising, therefore, that just as the expansion of the Web saw a rapid 

growth in cybersquatting, typosquatting etc, the process of IDN introduction was 

not devoid of what was referred to as ‘homograph attacks’. The issue is quite 

simple, and was demonstrated in early 2005 by a ‘proof of concept attack’.̂  ̂ It 

was demonstrated that it would be extremely simple to register a domain name 

using a mixture of scripts, thus leading users to be linked to a different site than 

the one expected. The particular example used in the demonstration was the 

name ‘paypal’ (the well-known electronic payments site owned by eBay), normally 

accessed through paypal.com (all characters in LDH) but also possible through 

paypal.com (the first a in Cyrillic script, which is visually identical to LDH ‘a’). There 

are other possibilities based on characters that are slightly different in alternative 

scripts. Although the matter was resolved, ICANN’s statement acknowledged that 

spoofing was a long-standing issue for Internet users, while recognising that 

‘increasing the total number of characters available for domain names inevitably 

increases the opportunities for character confusion and spoofing’.

C Clark, T h e  Truth in Domain Names Act of 2003 and a preventative measure to combat 
Wposquatting’ (2004) 89 Cornell L Rev 1476.

See generally ‘ICANN Statement on IDN Homograph Attacks and Request for Public Comment’ 
(23 February 2005), http://www.icann.orq/announcements/announcement-23feb05.htm.
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The systems developed to introduce IDNs, though, raise serious concerns 

regarding implementation that is sensitive to the right to use the language of one’s 

choice in relation to new media platforms. The question of spoofing discussed 

here, as well as practical or technical concerns and the desire to protect existing 

‘names’ can lead a TLD registry to place further administrative restrictions on the 

possibilities presented by the technical introduction of IDNs.

2.8 IDNs and language law

Nominet, the authority responsible for .uk, has considered the introduction of IDN 

capabilities within its operations. At present, .uk names are restricted to LDH only. 

In its consultation questions, Nominet asked whether they should permit the 

registration of two names only distinguished by diacritic (e.g. solas, solas or cafe, 

cafe).^® Ultimately, the working group’s report found that it should not be possible 

to register such a variant, although mapping of one to another should be provided 

for (e.g. the registrant of a name being entitled to also use the ‘variant’ by way of 

an alias).^^

This regulation, if adopted (the report was accepted in principle subject to further 

clarification from Nominet’s executive at the Policy Advisory Board’s March 2006 

meeting)^® would be quite problematic. It takes what is a quite distinctive feature of 

many languages, and creates a linguistically and practically false distinction -  that

^  http://www.nic.uk/diqitalAssets/923 PabldnConsult2Pdf.pdf (questions 5 and 6)
Nominet, ‘Report of the Policy Working Group on IDNs’, (16 February 2006) 

http://www.nominet.orq.uk/diqitalAssets/11694 IDN working group final report.pdf.
Nominet, Board minutes: http://www.nic.uk/digitalAssets/6732 PAB Report March.pdf and 

http://www.nic.uk/diqitalAssets/6736 PAB44.pdf.
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accents somehow are optional -  that favours English to the exclusion of all other 

languages. Given that accented Latin characters are separate characters within 

languages such as Irish, and a freestanding part of the alphabet/script necessary 

to make correct use of that language, providing for IDNs with one hand while 

preventing accurate reproduction with the other is not a good example of how to 

provide for online language rights, it is the extreme opposite to the cl6 Gaelach 

case of a unique script for a unique language -  in this case, you can have any 

script, but it will always be inferior to that of English.

In the past, where the use of non-LDH characters was prevented by the design of 

the Internet, Nominet could easily be given a pass on language rights due to 

simple impossibility. Now, though, where the architecture is favourable to the use 

of languages other than English, and Nominet is voluntarily preventing their use, 

there is a clear policy argument against their actions. But is there also a legal one? 

The status of ccTLD registries varies from state to state. In the case of Nominet, it 

is possible that UK language law (e.g. the Welsh Language Act in particular) could 

be applied to Nominet actions, although this has not been established by caselaw, 

and Nominet’s own legal advice reportedly states otherwise.^® Two hurdles would 

have to be cleared - whether Nominet is a ‘public body’ or performs a public 

function, and whether specific language legislation is indeed applicable, as we 

discussed in chapter 9. In Ireland, the situation is also unclear. The .ie registry 

(lEDR) has had a difficult history, and is currently a non-profit private operation, 

having initially being maintained by University College Dublin.®° The Electronic 

Commerce Act 2000 provided (in s 31) that the relevant Minister could exercise

Nominet (n 57) 2.
http://www.iedr.ie.
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power to regulate the ‘le domain name’. This power was subsequently transferred 

to ComReg (the communications regulations commission).®^ However, by 2008 

such regulations were still being drafted. The influence that Government 

departments had over textbooks and publishing in Irish has not carried through to 

websites and web addresses in the same language.

Under the (Irish) Official Languages Act, prescribed bodies have certain 

obligations with regard to the Irish language. Both the Department of 

Communications, Marine & Natural Resources and ComReg are prescribed for the 

purposes of this legislation, and thus are obliged to prepare schemes (under s 11) 

dealing with services provided through the Irish and English languages. Certainly, 

if either body was exercising the legislative power to supervise and administer .ie, 

it would be eminently reasonable for the question of IDNs to form part of such a 

scheme -  or indeed, for a complaint to be made to the Commissioner regarding a 

failure to address the issue. However, as this power has not been exercised at the 

time of writing, a slightly more tenuous argument is necessary -  that lEDR could 

be ‘prescribed’ in accordance with the provisions of the first Schedule, which 

allows bodies ‘on which functions in relation to the general public or a class of the 

general public stand conferred or permitted by any enactment or by any licence or 

authority given under any enactment’, which is quite a broad test,®^ and so again, 

we see the relevance for Internet regulation of the discussion of forms of public law 

control in chapter 9.

Communications Regulation (Amendment) Act 2007 s 21. 
“ Schedule 1, s 1(5)(d).
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Finally, the ECJ decision in Konstantinidis^^ can be noted. Here, in the context of 

the civil registration of marriages, it was established that certain practices of 

member states in terms of transcription/transliteration could constitute a violation 

of article 43 (ex 52) of the EC treaty on freedom of establishment and non

discrimination on the grounds of nationality. As the nationality element of this 

principle applies to various aspects of the Treaty and its four freedoms, we can 

see the importance of this principle. However, the decision in this case is 

influenced by the impact of an obligation to use a format that modifies 

pronunciation and causes confusion to potential clients, and the Court argues that 

there is nothing in the Treaty that governs transcription per se. It is suggested that 

if IDN were available in general but not in a specific country, and such could be 

attributed to an appropriate legal provision, this case could be relied upon in an 

attempt to force its introduction.

2.9 IDNs as filtering: China

The Chinese government and the administrator for the .cn ccTLD, CNNIC, have 

been significant players in the IDN debate. As well as the conventional approach 

of lobbying within the ICANN structure, CNNIC, controlled by the Ministry of 

Information Industry (Mil), has also taken some unilaterial actions that have 

brought a certain urgency to a debate otherwise characterised by a slow enough 

pace.

(1993) C-168/91 Christos Konstantinidis y Stadt Altensteig
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The issues pertaining to alternative roots and TLDs have been set out earlier in 

this paper. Most of the systems developed (without much success) have related to 

gTLDs, but the Chinese attempt to develop what can be described as ‘China TLDs’ 

are a notable exception. There are a number of TLDs available within China that 

are regulated by CNNIC independently of the global root. These TLDs, developed 

in recent years but the subject of a recent flurry of blog discussions,®"^ include 

(zhonggou - ‘China’), (gongsi - ‘company’) and (wangluo - network’). In

general, it is not possible to access a site using a ‘China TLD’ without modifying 

computer settings. While from the point of view of an internal user in China some 

argue that they are effectively second-level domains, this is still a departure from 

the international norm.

Root server difficulties alone are not necessarily a threat to the free flow of 

information. However, within a jurisdiction where there is a strong effort to control 

Internet use, it can certainly contribute to it. Chinese websites are regulated by 

‘nine commandments’ including content that ‘violates the state religion policies or 

propagate cult and feudal superstition’ or ‘harms national honor and national 

interests’ (and stories of censorship and the ‘Great Firewall’ are widely known). 

Popular websites, such as Google, have created ‘Chinese editions’ that satisfy the 

desires of the national government.®® This in itself is not unusual. However, it is 

clear that the desire of the Chinese government/CNNIC to have control over 

Chinese-language domain names, combined with their willingness to depart from

Mueller (n Error! Bookmark not defined.) 55; CNNIC Statement (3 March 2006) 
http://www.cnnlc.net.cn/html/Dlr/2006/03/07/3623.htrn: tests by Steven Murdoch 
(http://www.liqhtbluetouchpaper.orq/2006/03/01/new-chinese-tlds/)

J Zittrain and B Edelman, ‘Empirical Analysis of Internet Filtering in China’, 
http://cvber.law.harvard.edu/filterinq/china/.

‘Google censors itself for China’ {BBC News 25 January 2006) 
http://news.bbc.co.Uk/1/hi/technoloqv/4645596.stm.
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the accepted root server system, indicates the uncomfortable link between

recognising the importance of language within the DNS and mapping boundaries

of control onto the supposedly global, borderless network. The actions of CNN 1C in

establishing the China TLDs can be seen in the context of the views of CNNIC’s

senior legal advisor, Prof. Hong Xue:

It is inevitable that Chinese-character domain names are more likely to 
contain the forbidden contents than Latin-script domain names. 
Understandably, China’s Internet authority, to facilitate content regulation, 
desires that the Chinese-character domain name system be subject to 
Chinese administration.®^

The chair of CNNIC’s steering committee adds that ‘the US government has no 

right to authorize any company to manage the domain names with Chinese 

characters’.®® Clearly, the question here is not merely one of language and script, 

but a broader assertion of the role of national governments in Internet 

management and content regulation. The confusion over what exactly has 

happened does not help, but the accumulated evidence of the political statements 

and practical steps of the Chinese side at least suggests that

a) if IDN implementation is not concluded with haste, further actions will be 
taken by China and perhaps by others, and

b) the policy arguments for IDNs have potential conseqences that go 
beyond the facilitation of languages

This particular situation is an example of a close mapping between language 

(Chinese) and state (China), which is replicated in many other cases around the 

world. Perhaps it is a natural and eventual response to the link between English 

(the only LDH language) and the legal ‘home’ of the DNS (the US). However, it is a

H Xue, T h e  Voice of China: A story of Chinese-character domain names' (2004) 12 Cardozo J 
Int’l & Comp L 559, 580 

Ibid 568
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worrying counterpoint not only to the pro-IDN arguments based on diversity and 

enabling multingualism, but also to the belief that technology can enhance the 

distinctive features of a language (such as in Japanese, and theoretically for 

Gaelic script) in a pluralist world. The Chinese actions, appropriating some of the 

discourse of linguistic pluralism and the internationalist/anti-ICANN-Department of 

Commerce position taken by many states,®^ ultimately pose a danger that, taken in 

association with the Google issues on content regulation that we have referred to 

on a number of occasions, cannot be ignored in the eventual resolution of the IDN 

debate. ccTLDs have, in essence, developed into a system of international 

lawmaking.

2.10 Linguistic human rights and new media

Skutnabb-Kangas and Phillipson have analysed international and national 

protection of linguistic human rights in a number of articles and texts; a notable 

study is their mapping of interventions in terms of overtness (overt/covert) and 

promotion (assimilation/maintenance).^^ We can add that the historical regulation 

of the DNS is clearly situated as assimilation, although it is only designated as 

overt if we take our lead from Lessig’s code-based approach. On the other hand, 

the production of multilingual content is at least based on non-discrimination (the 

midpoint between assimilation and maintenance), if not permission, but in a covert 

way due to the varying levels of legal commitment to such. The prospect of greater

Ermert and Hughes (n 64) 135-6.
P Yu, The Never-Ending ccTLD Story’ in E Schlesinger Wass, Addressing The World (Lanham, 

MD: Rowman & Littlefield, 2003).
T Skutnabb-Kangas and R Phillipson, ‘Linguistic human rights, past and present’ in T Skutnabb- 

Kangas and R Phillipson (eds). Linguistic hiuman Rights : Overcoming Linguistic Discrimination 
(Berlin: de Gruyter, 1995) 80.
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national control over Internet policies (including ccTLD administration) certainly 

indicates a greater formalisation of the regulation of language and linguistic human 

rights, but whether this favours assimilation or maintenance is not yet clear, and 

may depend on the criteria under which this power is delegated/granted, and in 

particular the safeguards that are built in to any such action.

The predictions that the Internet would be a vehicle for English-only content have 

not turned out to be entirely true. Although the fact that English is the founding and 

predominant language of the network and the World Wide Web cannot be ignored, 

the amount of non-English media content has been steadily increasing, and other 

languages have proven to be quite resilient, even in a general context of ‘global 

English’. In fact, the effectively limitless capacity of the Internet (as opposed to e.g. 

spectrum-limited analogue TV) and the ability to access content without serious 

issues of time and space are factors that are potentially favourable to goals of 

multilingualism and language rights.

However, as seen in the discussion above, the persistence of the favouring of 

English within the domain name system is an uncomfortable blot on this horizon, 

and an indication of a persistent linguistic imperialism. While technology has 

played an important role in romanisation debates in the past (whether favouring or 

undermining the case for such), the key role of embedded linguistic regulation with 

regard to the Internet is an example of the weaknesses of traditional statute-based 

approaches to language rights. The role of script as a feature of language -  and 

the passions that this role has provoked -  may not be a major one for all
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languages, but it is certainly vulnerable to use as a proxy for other issues, 

linguistic and cultural, assertive and defensive.

In a book published in the middle of the 20**̂  century, historian Siegfrid Steinberg

catalogued in detail the history of printing and books. He made the briefest of

references to ‘Irish script’, and suggested that it is a

most wholesome consequences of the worldwide expansion of the printing 
press that the one Latin alphabet should have become the one medium in 
which every human thought can find adequate expression.^^

From our perspective, we would not accept this as a valid proposition, although for

many years, it was the working rule in certain parts of the systems that keep the

Internet connected. However, at least a technical solution works within the current

constraints of the Internet, whereas a treaty-driven restructuring of the network

could well cause further problems. Governments are well experienced at

regulating languages out of existence; international law has been highly deficient

in protecting against this. Without strong safeguards, a well-meaning intervention

to support IDNs and script diversity could narrow access to multilingual content,

through the way that national authorities could use this as an opportunity to

change the balance in communication and access to information.

It is not possible to understand the fate of language in new media by traditional 

sources of law alone. However, this is hardly new; publication in Irish was 

originally strongly influenced by church rather than state, and even in the 20*  ̂

century, the regulation of language change and use was not just a matter for 

parliaments and courts. By assessing the role of technological standards and

SH Steinberg, Five Hundred Years Of Printing (London: Penguin 1955/1974) 179.
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limitations, and the social shaping of such technologies, a more accurate picture of 

language in 21®* century new media law can be drawn. Therefore, whether for 

script or for language generally, the future developers and advocates of linguistic 

human rights can be cognisant of the context in which they operate and thus more 

likely to be successful in their endeavours. Bringing the new media environment 

from LDH to multilingualism cannot be the business of engineers or lawyers alone; 

it requires a continued and coordinated effort that draws upon broad concepts of 

law and policy.^®

3 Generic TLDs and public morality 

3.1 Technical and management context

There are 13 root servers located around the world. All of them, though, use the 

same information, based on a primary root server file, formerly hosted on the A 

root server.^"^ The DNS is decentralised -  a root server does not contain mapping 

data for every single website or server in the world -  but the A root server and the 

other 12 root servers gives information on where servers for TLDs (such as .com, 

•uk and .ie) are located. Each TLD administrator then maintains a server or 

servers containing information on servers within that namespace, and can contain 

further levels of administration, such as by region (e.g. .on.ca) or by topic (e.g. 

.co.uk). However, the existence of a TLD from a functional point of view (i.e. to 

ensure that the seeking of a website or the sending of an email is in fact reliable

There are a number of fully multilingual domains now in operation as of 2010, including in Cyrillic 
(Russia) and Arabic (Egypt) scripts.

Internet Domain N am e System Structure and Delegation (M ay 1999), 
http://www.icann.org/icp/icp-1 .htm : National Research Council (n 1) 100.
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and possible without additional technologies) depends on a decision to include it in 

the root files. The domain name system is thus made up of more than the root 

servers, but they are the closest thing the system (and indeed the Internet) has to 

any central point of control.

At various stages in recent years, attempts have been made to develop what 

ICANN now terms ‘alternative TLD name systems and roots’ -  although in a 

practical sense, both elements depend on each other. Some of the earlier 

proponents of alternative roots, such as AlterNIC, sold then-‘unknown’ TLDs (such 

as ‘.ltd’ and ‘.xxx’) and ran separate root servers (which in the case of most 

Internet users, could not be used without alterning software or settings)^^. A March 

2006 report from ICANN’s security and stability advisory committee (SSAC) 

classified alternative roots as private, experimental, commercial, protest and 

political.^® The first two are not relevant in this discussion; the final three are all 

outside of the root server system, for various reasons, including multilingualism. 

‘Universal resolution’ (i.e. a guarantee that a random computer connected to the 

Internet can access a web page or server correctly when it uses a name registered 

and entered in an alternative root and not in the lANA-administered system) has 

not been achieved.^^ Some put arrangements (primarily commercial agreements 

with Internet service providers) in place to increase visibility, although without 

much success.^® Some governments have supported alternative root 

development, and may see the limited availability of servers using it as technically 

simple to deal with and politically advantageous.

Mueller (n Error! Bookmark not defined.) 130-1.
SSAC Report SAC009, http://www.icann.orq/com mittees/securitv/alt-tlds-roots-report- 

31m ar06.pdf.
"  Ibid 15

Mueller (n Error! Bookmark not defined.) 55.
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3.2 Expanding gTLDs and the .xxx problem

At first, there were but seven gTLDs: .com, .org., .net being the most familiar, but 

also the more restricted.gov, .edu., .mil and .int. Adding to these TLDs was an 

issue throughout the popularisation of the Internet, and indeed the delays in such 

can be seen to have contributed to the popularity of vanity ccTLDs. In particular, 

those that, having useful codes such as .to or .tv, were able to take advantage of 

such far beyond their territories, which has been argued to be an example of a 

challenge to ICANN’s role but also a commodification and commercialisation of 

national identity.^®

The first wave of successful expansion was the introduction of a set of a further 

seven in 2001 (.biz, .info, .name, .pro, .coop, .aero and .museum), again divided 

between general interest and restricted, and a further four in 2005. It had been 

suggested that .xxx would be a useful addition to the group of gTLDs, and would 

have encouraged responsible activities and the clear labelling of pornographic 

content. An application to this effect was sponsored by a registry (ICM) and in the 

application process since 2004 and would have been used for websites publishing 

pornographic content. It was first rejected in 2005, and then, in May 2006,

ICANN’s board rejected the proposed gTLD. The decision was a controversial one, 

most notably because of the suggestions that the US government played a 

powerful role in the dec is ion .Th is  theory was not confined to fringe voices, and

D Hrynyshyn, ‘Globalization, nationality and commodification: the politics of the social 
construction of the internet’ (2008) 10 New Media & Society 751, 763-4.

K Rogers, ‘Who gives a Triple-X about Triple-X? (2007) 12 Communications Law 1.
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given support by participants such as the European U n ion .H ow e ve r ,  this is not 

the extent of the problems, as the proposal was -  bizarrely -  attacked from various 

directions, including by organisations of social conservatives. The stage was 

therefore set for a further discussion and significant public controversy during 

2007.

At ICANN’s board meeting in Lisbon in March 2007, the objection was (finally) 

rejected.®^ The coalition of opposing voices was even more bizarre than it had 

been in the past, with some adult entertainment producers also arguing against 

the proposal, on the grounds that the registrar would wield too much power. The 

Board’s reasons, too, were similarly confused, with arguments relating to 

protecting the public being joined by statements of ICANN’s role as being a 

technical one and not related to content. This is a view that, as has been argued 

not just in this chapter but in other parts of this thesis, is very misguided.

The objections can be classified into three categories:

.XXX means more pornography: 'anti-porn advocates [argued] that sites would be 

free to l<eep their current ‘.com’ address, in effect mal<ing porn more easily 

accessible by creating yet another channel to house it.'^^

This is a completely inaccurate concept of ‘channel’; a website could, for example,

have three different domain names for promotional purposes, perhaps in different

81 ‘Interference by US seen in vote on .xxx dom ain’ 
http://www.nytinnes.conn/2006/05/11/technoloqv/11 iht-icann.html 

However, a challenge to this decision was successful, and it is (as of 2010) now proposed that 
•XXX will go ahead after all.

Associated Press, ‘Internet agency nixes ‘.xxx’ W eb addresses’ (10 M ay 2006).
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languages, but this could not have any direct relationship with the amount of 

content available.

.XXX legitimises pornoaraphv.

Pornographic content is presently available on the Internet under straightforward 

.com names, which are at least as ‘legitimate’ as any other proposed name; 

indeed, given the strong reputation that existing .com sites can have, the 

pornographic content could even be argued to gain its legitimacy from having the 

same gTLD as amazon.com (to take but one example), if we are to assume that 

having a gTLD attached to a name confers legitimacy.

■XXX would be harmful to children.

Again, this argument is distant from the reality of new media content; whatever 

about plans to restrict Internet access for the purpose of child protection, the 

failure to approve .xxx cannot be demonstrated to have any impact on this 

understandably difficult issue. (There is an interpretation of the .xxx proposal that 

would suggest the opposite, as will be explained below).

Although there are general objections to the plan, e.g. that the primary result will 

be profit for the application registrar ICM,®"̂  there is also the issue highlighted by 

the adult entertainment industry with regard to possible censorship. This is the 

idea that, if .xxx were introduced, it may be used, particularly in jurisdictions with

^  S Finkelstein, ‘Read me first’ {The Guardian 25 January 2007) 
http://www.quardian.co.uk/technoloav/2007/ian/25/comment.comment1
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weaker constitutional protection of freedom of expression in the context of sexually 

explicit content, to restrict or block user access to such sites. This is far from a 

new idea, as various proposals for labelling or even domain-based filtering have 

been proposed, long before the .xxx application was a live one,®® including a 

consideration by a US federal commission investigating online safety®® and various 

legislative proposals.®^ Academically, this has been discussed as a possible 

‘zoning’ of the Internet, referring to the traditional approach under US (and other) 

law of regulating sexual entertainment through the zoning of land. This would 

depend, in part, on legislative action that would make the use of such a gTLD 

mandatory, as otherwise the content could be made accessible through both .xxx 

and another gTLD. This in itself would not necessarily be a particular legislative 

priority, and also relatively difficult to enforce for individual users (although 

admittedly easier for major players).

3.3 ICANN’s new approach

Ultimately, ICANN adopted a new policy on gTLDs in 2008, allowing a new system 

for applications to be put in place for 2009.®® A high-profile campaign called ‘Keep 

the Core Neutral’®̂ also took place, arguing against censorship in gTLDs.

However, the ‘morality’ question was included in the process once more, with a 

recommendation from a sub-group (the Generic Name Supporting Organisation

See generally RFC 3675 ‘.sex Considered Dangerous’
COPA Commission, Final Report (20 October 2000) http://www.copacommission.org/report/ 

[section E].
 ̂D McCullagh, ‘Senators propose labels for adult Web sites {CNET News 12 April 2007) 

http://news.cnet.com/2100-1028 3-6175549.html 
‘Biggest Expansion in gTLDs Approved for Implementation’

(26 June 2008) http://www.icann.orq/en/announcements/announcement-4-26iun08-en.htm 
® http://www.keep-the-core-neutral.org/
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(GNSO)) being accepted by the Board. This recommendation was that new gTLDs 

‘must not be contrary to generally accepted legal norms relating to morality and 

public order that are recognized under international principles of law’, with these 

principles including (according to the recommendation) the UDHR and other UN 

documents, WIPO treaties and TR IPS.Adjudication would be carried out by a 

panel, operating independently of ICANN.

Of course, it is not unusual for a single string to be subject to morality conditions. 

We can take as a non-technologicai example the restriction on the registration of 

company names, which the responsible body (the Companies Registration Office 

in Ireland) must refuse if the name is ‘undesirable’.®̂ This can include the 

protection of the public in a particular sector (such as a prohibition on the use of 

certain words, such as insurance or university, without the permission of relevant 

regulatory authorities), but also ‘offensiveness’.H o w e v e r, the troubled history of 

the ICANN provision, and the complex statement of purported international legal 

norms makes this example a little unusual. Although the system employed by 

ICANN is one designed for dealing with inappropriate ‘applications’, it is more than 

that: ICANN’s decisions are of global impact and of interest to a much wider 

constituency than potential gTLD applicants.

The recognition of TRIPS, to take one example, as a principle of law is potentially 

problematic (although it appears to have been given little weight in subsequent 

discussions), and it is interesting to see how ICANN has chosen to declare

GNSO, ‘Introduction of new generic top-level domains’ (8 August 2007) 
http://qnso.icann.orq/issues/new-qtlds/pdp-dec05-fr-parta-08auq07.htm [Recommendation 6].

s 21, Companies Act 1963 (as amended by s 86 of the Company Law Enforcement Act 2001).
‘Information Leaflet No. 1 ’ http://www.cro.ie/en/downloads-information-leaflets.aspx.
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international principles of law by reference to a non-exhaustive list. The inclusion 

of a given treaty, particularly in the light of ICANN’s unusual international legal 

status, should therefore be confined to ICANN’s use, but it could be interesting if 

there were inconsistencies (which there may well be) between the concept in 

public international law of ‘general principles of law’ (ICJ Statute article 38) or 

‘principles of international law’ (either in the context of Nuremberg or the ILC’s 

Commission on Principles of International Law). Adding further confusion, 

perhaps, is ICANN’s own reference to non-derogable jus cogensP This semi

detached relationship with public international law is characteristic of ICANN’s 

undefined status and the lack of progress made at multilateral institutions 

regarding Internet issues. This is not to suggest that a UN agency would have 

been able to reach a ‘better’ solution, but to highlight the ability of a private 

corporation to use international law for its own purposes while still carrying the 

language and image (however confused) of existing international legal bodies. 

ICANN’s preliminary work on the implementation of this recommendation, which 

included consultations with scholars and international judges, with the main result 

being the communication of a view to ICANN by these experts that dispute 

resolution panels be ‘given the full scope and flexibility’ to refer to international law 

in deciding upon public order and morality objections. ICANN’s interim conclusion, 

though, is that there should be some reference to or inclusion of three key 

categories, namely incitement to ‘violent lawless action’, incitement to or promotion 

of discrimination, and incitement to or promotion of child pornography. We should 

note, too, the problems raised during the .xxx debate by board member Susan

ICANN, ‘Morality and Public Order Objection Considerations in New gTLDs’ (draft, 29 October 
2008)
http://www.icann.ora/en/topics/new-qtlds/moralitv-public-order-draft-29oct08-en.pdf 3.
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Crawford, who argued that ICANN continues to have difficulties with concepts of 

legitimacy, if it is to make decisions that are based on global Internet community 

values.®'^ An appeal to international legal principles, however defined, can 

possibly be seen as a way of addressing this criticism in part.

3.4 Outlook

Taken as a whole, then, these developments should be seen as confirmation of 

ICANN’s role in the broader system of international media law, and its decisions in 

relation to pornographic audiovisual and other media and providers relevant to 

future discussions on the use of the domain name system as part of content 

regulation. In this context, the most recent developments, where ICANN has been 

trying to align itself with (selected) international legal principles, can be understood 

as an attempt to resolve some outstanding issues. It would hardly be necessary to 

carry out extensive research and consult ICJ judges (and even suggest that future 

decisions be made by panels made up of senior international law experts) if we 

were simply talking about an occasional decision on the approval of a name that is 

relevant to technical management of the Internet. The existence of the current 

process, whatever the difficulties that have preceded it, is a sign of the evolving 

role of ICANN and the way in which international treaty provisions on freedom of 

expression are playing a role in the management of the domain name system, with 

an obvious subsequent effect on the sites that will use the gTLD. This is clearly 

within the category of the use of telecommunications regulation, for example, as 

part of a system of national or international media law as defined in chapter 2.

S Crawford, ‘Why I Voted For XXX’ (30 March 2007) 
http://scrawford.bloqware.com/bloq/ archives/2007/3/30/2845638.html
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The question is not whether we will have regulation; it is what kind of 
regulation we will have’ (Sunstein)^

The modern Internet is at a point of inflection (Zittrain)’̂

In the context of the Internet and freedom of expression, Sunstein has observed, 

as encapsulated in the phrase above, that the idea of there being no regulation is 

a notion that is no longer a serious one. Yet Zittrain argues that the ‘generativity’ 

of the grid made up of the Internet and the various computers connected to it is 

threatened not just by malign actions but also by the systems developed to meet 

security and safety concerns, such as ‘tethered’ appliances and locked-down 

applications.^. But is more ‘regulation’ the answer to all questions, particularly 

those set out in this thesis?

Even traditional rights-based protections of free expression such as the First 

Amendment itself can be seen as a form of legal regulation of speech, in that it 

forms part of the law that affects how speech is treated by the (US) state, 

constrains the actions of state actors where speech is concerned and contributes 

to the formation of a particular legal culture. In this thesis, the ideas of a right of 

access to media, opposition to the ‘monopolisation of knowledge’ and of a 

substantive ‘right to communication’ have been presented as an alternative to the 

expression-driven State-centred approach.

 ̂ C Sunstein, Republic.com 2.0 (New York: Princeton University Press, 2007) 154.
 ̂J Zittrain, The Generative Internet’ (2006) 119 Harvard Law Review 1997, 2039.
 ̂J Zittrain, The Future of the Internet- And How To Stop It (London; Allen Lane, 2008).
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Moving the debate from the sterile territory of regulation opposed to no regulation 

to an honest consideration of the value of freedom of expression in the context of 

other laws and rights may be most helpful, particularly in a context where new 

media actors are brought within the scope of existing laws such as those that 

favour news reporting or cultural expression, like the protection of sources or fair 

use for the purposes of parody.

The publication of user-generated content is increasingly seen as part of a market. 

Naturally, arguments over competition and free enterprise, and contractual terms 

too, can be significant in any discussion of how to steer the development of 

Internet law towards extended rights for users. Even for those that support 

unregulated markets, though, the success of the European Union in opening up 

competitive markets in telecommunications can be recognised as a successful 

approach -  that involved both regulation and the enhancement of competition -  

with arguably beneficial consequences for expression and culture, most notably 

through a diversification and fragmentation of gatekeepers, thus lessening the 

power of older monopolies (state and private). Furthermore, the EU approach is 

constrained by the commitment to the protection of cultural diversity contained 

within the institution’s treaties'^ and the application of cultural considerations within 

competition or other aspects of European law is continuing to be an important 

issue for media and communications, particularly in the light of the UNESCO 

Convention on Cultural Diversity which entered into force in March 2007 and is 

discussed in chapter 10.

 ̂Article 151 EC; see generally R Craufurd Smith, Culture and European Union Law (Oxford: OUP, 
2004).



Chapter 12 345

From a non-US perspective, then, we still need a frame of reference by which to 

make sense of the regulation of new media and the goals that It might seek to 

address. One such idea noted in chapter 2 and returned to throughout is that of 

public service broadcasting - interesting but marginalised in the United States, but 

a source of national pride in the case of some broadcasters like the BBC in the 

UK. The role of PSB in providing a cultural space for diverse political, artistic and 

social expression is a hugely important component of the media systems in 

Canada and Europe. It is not just about the legal provisions that founded and 

developed the BBC, though, but the voices and ideas that came over its airwaves, 

and the impact they had on the community. Similarly, the development of the 

Convention on Cultural Diversity, and the slowly building interest in the right to 

communicate shows that the idea that new media has a positive role to play in 

sustaining and amplifying the range of perspectives and languages, however 

commercially unfeasible or politically controversial, is getting the recognition it 

deserves at the level of international law and policy. There is a particular challenge 

facing defenders of PSB and cultural diversity in finding issues in common with 

those who have joined the debate on net neutrality, and to ensure that the ideas 

and visions that both seek to protect are not neglected in the rush to build a legal 

system suitable for ‘convergence’. An influence on many must surely be the work 

of Habermas in relation to the public sphere. The idea that the Internet can 

provide (though not necessarily as an automatic consequence of technology) the 

much-missed opportunities for the function once and briefly fulfilled by the 18‘'̂  

century ‘bourgeois’ coffee-house culture (which Habermas himself argues was 

replaced, in part, by earlier forms of mass media) is popular in Internet studies^.

 ̂ See e.g. the influential Z Papacharissi, The virtual sphere: the internet as a public sphere’ (2002)
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There is a particular focus in contemporary literature on deliberative democracy 

and on destablized political systems® and it is suggested that some of the themes 

discussed in these chapters are relevant to such discussions, albeit with a different 

focus in our case. A certain scepticism with regard to the claims that media law is 

of the past because the Internet is the ultimate public sphere has been maintained.

Taking all these points together, we must also conclude that the consideration of 

the future of Internet law cannot go forward without addressing the problem of the 

private gatekeeper, which has proven to be an important theme in this thesis, 

particularly in its middle chapters. The new gatekeepers, both hosts and ISPs, 

wield huge control, both in theory and in practice. International institutions have 

made various attempts to play a role, yet the unorthodox institution of ICANN has 

managed to be quite influential as a new form of international control. Indeed, we 

could go so far as to suggest that some new gatekeepers can stifle generativity 

and innovation, and may act as a force towards culture and expression in a way 

resembling how tethered appliances do towards the generative ‘grid’. In this, it is 

not necessary to agree with Andrew Keen, who argues in a recent book that the 

universe of user-generated content is ‘destroying our culture’.̂  While he 

expresses some valid points about the social role played by editors and 

broadcasters in the past, it is in fact possible to welcome the diversity of new 

media without accepting without question the role of intermediaries in new media 

law. A follow-up argument was made by Lee Siegel, who in an extended essay 

that sets out various criticisms of blogging and web 2.0, points to what he

4 New Media & Society 9
® P Dahlgren, T h e  Internet, Public Spheres, and Political Communication: Dispersion and 
Deliberation’ (2005) 22 Political Communications 147.
 ̂A Keen, The Cult Of The Amateur (London: Nicholas Brealey, 2007).
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considers to be hypocritical or self-serving statements by advocates, particularly 

those in positions of power and control that argue that the new services are about 

the defeat of power and control.® This can be seen as in the tradition of those who 

have taken a critical approach to the libertarian enthusiasm of the dominant voices 

in new technology studies in the 1990s, particularly those associated with Wired 

magazine.® The links between those who point to the advantages of new 

technology and the promotion of private industry or the opposition of a State role 

have been assessed in quite some detail.

Media law itself, dealing as it does with things like public service broadcasting and 

the fair use of public resources, has a nuanced and well-developed concept of 

culture that remains useful in an era of ‘Internet law’. The approach taken in the 

discussion of hosts and ISPs demonstrates the present author’s affinity with what 

is considered a third generation of scholarship in chapter 2 and reconceived as a 

‘mass age’ in chapter 6. While much of the media law approach may be a result of 

necessity rather than altruism (resulting from factors such as spectrum scarcity), it 

is necessary, then, to question reports of ‘new media’ taking the place of old by 

asking whether the regulatory systems that control new media (and in particular 

the role of those who control access to distribution systems in such system) are 

similarly sensitive to cultural diversity and freedom of expression. The use of 

control points remains a relevant risk even in the context of new media 

applications, and the possible (and obvious) response through international law

® L Siegel, Against the machine: being human in the age of the electronic mob (New York: Spiegel 
& Grau, 2008) 7, 133, 168.
® See in particular P Flichy, The Internet Imaginaire (Cannbridge, MA: MIT Press, 2007) (trans. & 
updated from 2001 original in French), P Borsook, Cyberselfish: a critical romp through the terribly 
libertarian culture of high tech (New York: Public Affairs, 2001) ch 3.

Flichy 167-174; F Turner, From Counterculture to Cyberculture (Chicago: U of Chicago Press, 
2006)208-210.
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cannot be defined with much certainty, given the competing approaches of the 

international instruments developed thus far.

The true lesson of power and censorship in ‘web 2.0’ is that whatever solutions are 

developed, they must be relevant to the ‘average’ user. Traditional media 

regulations can be focused on a small number of producers, and early Internet law 

on the minority of persons engaged in Internet transactions and interactions, but 

the modern Internet media environment includes a range of users and creators - 

predominantly young and perhaps outside the traditional understandings of 

Internet users as in the case of Usenet or early role-playing games. The model, 

maybe, should be a mixture of moderately protectionist consumer law 

(commonplace in even the most capitalist and liberalised of economies), which is 

sensitive to human rights issues, and community-driven solutions -  but relying on 

neither in isolation.

When Internet regulation is equated with a particular issue of controversy (whether 

domain names or terrorism), or indeed when dealt with in total isolation from all 

preceeding legal and political debates, cyberlaw may seem bizarrely detached 

from reality. On the contrary, the everyday issues of cyberlaw (and new legislation 

in particular), just as Lessig suggested over ten years ago, can serve to illustrate 

rather than negate questions more general questions, including the relationship 

between corporations and free speech and the cultural consequences of 

institutional arrangements. In our consideration of legal issues, we are often open 

to influences from Internet scholars, in talking of things like networks and code; to 

critical media studies, perhaps less so.
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It is worth returning to the earlier days of cyberlaw for a reminder of the fears that 

were so clearly expressed by the early activists, in John Perry Barlow’s famous 

‘Declaration of the Independence of Cyberspace’^

We have no elected government, nor are we likely to have one, so I address 
you with no greater authority than that with which liberty itself always speaks. 
I declare the global social space we are building to be naturally independent 
of the tyrannies you seek to impose on us. You have no moral right to rule us 
nor do you possess any methods of enforcement we have true reason to 
fear.

This is seen as increasingly irrelevant in the context of government control and the 

enduring ability of police forces and taxation authorities to regulate online 

behaviour. But is the ‘global social space’ drifting towards the unaccountable and 

private control of the ISPs and web hosts? Does Web 2.0 exacerbate this trend? 

Certainly, there are questions over the actions of both access providers and 

service hosts that do not fit neatly into a traditional analysis based on State power 

and individual liberty. However, the case for states to use the tools at their 

disposal to support a culture based on freedom of communication has been 

argued in this thesis. This does not mean that the innovation and diversity of new 

web services should be stifled, or indeed that legislation or other regulatory control 

is necessary at this stage. However, it is proposed that for fundamental rights and 

cultural diversity (particularly the notion of the right to communicate) to be 

meaningful in the age of supposed convergence, two principles are necessary: 

constraining the power of private authorities, and renewing regulatory approaches 

based on the public interest and media diversity for a new context.

”  http://w2.eff.orq/~barlow/Declaration-Flnal.html
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