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Summary

This thesis will look at the dialogue that is currently taking place between 

children’s rights and private international law to discover the extent to which 

the concepts of the first are and can be successfully incorporated into the 

second. Children’s rights provide a useful example through which to examine 

the interaction of private international law and human rights. The changes 

that have been and will continue to be required of private international law by 

the recognition of children’s rights will be demonstrated, and the successes 

and difficulties will be noted.

This thesis examines current and past private international law rules, found in 

case law, legislation and international treaties, as well as taking into account 

the ideas and theories of various scholars. The research is based largely on 

Irish private international law, however, in many areas examination is also 

undertaken o f international norms, whether or not they are binding on Ireland, 

and the private international law rules of other States.

The chapters of the first section will introduce the issues. Chapter 1 is a 

general introduction and will look at the growing role of international family 

law. Chapter 2 will provide an examination of private international law, its 

history, objectives and methodology and future challenges. Chapter 3 will 

demonstrate the problems for the interaction of human rights and private 

international law norms and go on to look at current methods of incorporation 

of fundamental values into private international law by examining the 

traditional routes through which private international law takes account of 

human rights norms. There will then, in Chapter 4, follow an examination of 

child law, detailing the problems, theories and sources of children’s rights as 

well as discussing issues of cultural diversity and the child’s place within a 

family.

The central section will contain the focus on private international law rules 

concerning children, both traditional and current. This section is divided into 

chapters reflecting different aspects o f children’s rights. The first is children



as rights holders in Chapter 5 which will look at the extent that private 

international law rules regard children as rights holders as well as the effect 

that they can have on those rights. Chapter 6 will examine the right of 

children to have their best interests as a primary consideration. Chapter 7 will 

look at the right of the child to be heard in all decisions concerning him or 

her. Chapter 8 will discuss the child’s right to a family and how private 

international law rules in the area of adoption affect this right. Chapter 9 will 

look at the protection found in private international law rules for the right of 

the child to maintain contact with a parent when the parent and the child live 

in different countries.

In the concluding section there will be a discussion of limits to the extent to 

which private international law can be used as a vehicle for the imposition of 

respect for children’s rights in the traditional stance of substantive neutrality 

of private international law rules.
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Chapter 1 Introduction

Children have increasingly become a focus of private international law. While 

a Convention on the Guardianship of Minors was concluded in the Hague 

Conference of Private International Law as far back as 1902,' and common 

law rules have long provided special domicile rules for children and decided 

private international law questions about them when they arose, the last thirty 

years has seen a proliferation of child related private international law rules.

This focus on children by private international law is complemented by the 

near universal ratification of the United Nations Convention on the Rights of 

the Child" and an acceptance of the importance of ensuring children benefit 

from their childhood and the role of the law in this regard. The principle that 

the best interests of the child is a primary consideration has been generally 

accepted and relied upon and many rules and decisions take the need to respect 

the rights of children into account, even if they do not always succeed in 

upholding those rights.

The convergence of these two factors means that children’s rights provide a 

useful example through which to examine the interaction of private 

international law and human rights. This thesis will demonstrate the changes 

that recognition of children’s rights is requiring of private international law 

techniques and point to the difficulties involved.

This chapter examines the area of international family law and the challenges 

that it faces, including those introduced by human rights law, and looks at 

what effects these same factors have on the role and concept of human rights. 

Chapters 2 and 3 introduce the background and workings of private 

international law and the principles and ideas underlying its interaction with 

human rights.

' Hague Convention o f 1902 governing the Guardianship o f Minors (Convention du 12 Juin 
1902 pour regler la tutelle des mineurs).
 ̂ 577 UNTS 3, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. 

A/44/49 (1989)



International Family Law

“The family has been called the ‘giant shock absorber’ of society -  the 

place to which the bruised and battered individual returns after doing 

battle with the world, the one stable point in an increasingly flux-filled 

environment. As the super-industrial revolution unfolds, this ‘shock 

absorber’ will come in for some shocks of its own.”^

Globalisation is transforming families.'^ W hile the concept of globalisation is 

nebulous, direct encounters of the practical effects of its impact are enough 

evidence of the empirical fact of its existence and of our increased global 

interconnectedness. The most obvious practical effect of its impact is through 

the increased mobilisation of people, both as families and as individuals. New 

transport technologies provide the means and communications technologies 

reduce the separation from friends and families. There is an increased resort 

to migration, for lifestyle reasons, for work or because of political oppression 

or economic hardship. Families can be made up of individuals of different 

nationalities and members can live across borders from each other. A notable 

bi-product is the confusion of regulation for the family, its structure and its 

dissolution. It is not always clear which State’s authorities are to be applied to 

and which laws are to be followed.

Related to this is the reliance by individuals and families on identities that are 

not territorially based. Cultural and religious normative systems have spread, 

with their adherents, beyond the States and regions where they were initiated 

and for many can hold a place that is of an importance equal to, if not greater 

than, State laws. The State is just one source of authority among others.

These factors indicate what has been identified as the deepest meaning 

conveyed by the idea of globalisation: “the indeterminate, unruly and self- 

propelled character of world affairs.”  ̂ The norms of different States and

Toffler, Future Shock (Bodley Head, 1971) at 238.
See Stark, “When Globalization Hits Home; International Family Law Come of Age” (2006) 

39 Vand J Transn'l L 1551.
 ̂Bauman, Globalization: The Human Consequences (Columbia UP, 1998) at 59.
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cultures can seek to apply to regulate the same family, meaning that on a 

variety of issues in the transnational context the different values that define 

family structure within particular cultures will come into direct conflict.^

There is no central controlling body and no universal guidance as to how to 

proceed.

Globalisation has affected issues of gender in a number of ways, most notably, 

the global marketplace has increased earning opportunities for many women, 

and the advocates and ideas behind feminism are taking advantage o f global 

communication networks. Globalisation has brought feminism into closer 

proximity with all cultural traditions, which it then interrogates and 

challenges. This has a direct effect on the family, “ground zero in the gender 

wars” ,̂  and on international families where cultural attitudes towards women 

can be challenged by opposing attitudes both within the family itself and 

within the locality where the family resides.*

International family law refers to both international law for families and law 

for international families.^ Placing family law in the arena of international law 

removes, at least to some extent, the private sphere categorisation that 

emphasised family autonomy and limited individual claims. International 

human rights law protects both families and their members, allowing the 

entrance of law and litigation into intimate family relationships.

In addition, international family law has to deal with the impact of 

globalisation on human rights. The ease of mobility and global 

communication that is increasing the importance and content of international 

family law is also having an effect here.

 ̂For a discussion o f  how  the United States is dealing with this see Estin, “Towards a 
Multicuhural Fam ily Law ” (2004-2005) 38 Fam LQ  501.
 ̂June Carbone, From P artners to P aren ts  (Colum bia UP, 2000) at 193.

* Stark, “W hen G lobalization Hits Home: International Fam ily Law Com e o f  A ge” (2006) 39 
Vand J T ransn ’l L  1551, at 1569.
 ̂The area has been studied in a number o f  works see: Stark, In ternational F am ily Law: An 

Introduction  (A shgate Publishing, 2005); Murphy, In ternational D im ensions o f  F am ily Law  
(M anchester U niversity Press, 2005); Estin, “Fam ilies and Children in International Law: An 
Introduction” (2002) 12 Transn  7 L and C ontem p P robs  271.

3



“[A] globalization of human rights has occurred, whereby human 

rights have become a key criterion by which the ‘progress’ of nations 

is evaluated.” ’̂

A global dialogue has begun on human rights and it occupies a position of 

central importance on the world stage.

What Rosenau labels the “skill revolution” has enabled people everywhere to 

assess more clearly human rights violations and how they affect their victims, 

has served to strengthen judgm ents about the immorality of violations and has 

facilitated understanding of the implications of violations for the conduct of 

domestic and foreign affairs." Globalisation has allowed the formation of 

numerous groups and networks that coordinate their resources and energies in 

the struggle to challenge State and other collectivities that deprive their 

citizens or members of their rights, and has enabled them to render the 

violations of human rights more visible.

States hold a central position in the contemporary construction of international 

human rights. This is made clear both by the imposition of obligations on 

States by the various international human rights treaties, and by the substance 

of the recognised rights, particularly those related to political participation and 

the limitation of States’ obligations to those present within territorial borders. 

And while States can be important actors in the protection of human rights 

within their borders, this may not be enough. The authority of States is being 

challenged; the ability of States to regulate certain individuals is weakening 

because of their increased freedom, often generated by their mobility. The 

proliferation of public international law is also weakening the power of States 

by limiting their range of action in certain circumstances.

The challenge for international family law is to provide for a secure system of 

family regulation. This is one that applies easily ascertainable rules that 

accord with the expectations of the family and that are enforceable; a system

Stychin, “Sam e-Sex Sexualities and the G lobalization o f  Human Rights D iscourse” (2003- 
2004) 49  M cGill  ZJ 951 , at 951.
" Rosenau, “The Drama o f  Human Rights in a Turbulent, G lobalized W orld” in Brysk (ed.) 
Globalization and Human Rights  (U niversity o f  California Press, 2002) 148, at 150.

4



that provides protection for the human rights of the individual family 

members, balanced with the protection of the family as a whole; a system that 

accounts for increased mobility and cultural diversity. The successful 

interaction of private international law and children’s rights is an important 

element in the establishment of such a system.

Methodology

This thesis examines current and past private international law rules, found in 

case law, legislation and international treaties, as well as taking into account 

the ideas and theories of various scholars. The research is based largely on 

Irish private international law; however, in many areas examination is also 

undertaken of international norms, whether or not they are binding on Ireland, 

and the private international law rules of other States. The reason for this 

approach is that, practically, private international law depends to a large extent 

on comparative law.

“[T]he comparative method has become the preferred method of the great 

majority of conflicts scholars. In most European law schools, conflicts law 

is taught from a comparative perspective to provide a better understanding 

of domestic law.” ' “

Comparative law is not only useful to understand domestic private 

international law rules, but also helpful in developing and applying them, and 

often relied upon in this regard.'^ The focus on comparative materials here 

allows for a broader picture of how private international law is coping with 

recognition of children’s rights, beyond merely questions that have arisen in 

an Irish context, as well as providing guidance and ideas for how Irish law 

should, and should not, develop in the area.

Fauvarque-Cosson, “Comparative Law and Conflict o f  Laws: A llies or Enem ies? N ew  
Perspectives on an old couple” (2001) 49 Am J o f  C om p L  407 , at 408-409 .

The reasons for this include the scholarly and academ ic tradition related to the subject and 
the proliferation o f  international conventions in the area and the general desire to ensure that 
they are being interpreted in a reasonably similar manner across Contracting States. A  final 
reason is the perceived apolitical nature o f  private international law rules, a llow ing a greater 
focus on the sim ilarities between the problem s faced by States, rather than the differences in 
the cultural and national contexts.

5



A second aspect of the methodology is the examination of private international 

law rules in respect of one aspect of children’s rights in each of the main 

chapters. These aspects were chosen partly because of their overall 

importance and partly because of their relevance to private international law 

rules. There are many other important rights for children, but the rights 

chosen here are those that tend to be most affected by family law disputes in a 

private law context. They would tend, therefore, to be the most affected by 

private international law rules which concern such disputes when they have a 

foreign element.

Thus, the rest of this introductory section deals with background information 

on private international law theory, the traditional interaction of private 

international law theory with human rights norms and child law and children’s 

rights. Each of the chapters of the middle section take a particular aspect of 

children’s rights and examine whether and to what extent private international 

law rules recognise and uphold the right in question. The final section looks 

first at the limits on the role private international law can play in the protection 

of human rights before drawing conclusions on the interaction of children's 

rights and private international law.

6



Chapter 2 Theory of Private International Law

In order to examine whether the incorporation o f children’s rights standards have 

altered private international law, it is necessary to examine private international 

law and its changing methodology. The first part of this chapter will look at 

private international law, its place within the legal order and the role it plays and 

the second will look at the techniques of private international law. The third part 

of the chapter will examine the objectives that private international law purports 

to achieve and the final part will look to the future and the challenges ahead.

The Role of Private International Law

“ In some respects the law of confiict o f laws is little but a nuisance.” '

Private international law does not provide for the resolution of a dispute. Rather 

it takes a case in which there is at least one, if not more than one, foreign elem ent 

and provides how the case is to be decided. It does this by addressing the 

questions of where the dispute should be resolved (the jurisdiction issue), 

according to the laws of what State (the choice o f law issue) and whether a prior 

decision in another State should be treated as resolving the dispute (the 

recognition of foreign judgm ents issue). This constitutes a significant burden to 

the judicial process, adding extra complexity.

Private international law applies to all branches of private law, whenever disputes 

include a foreign element. In order to be an efficacious and successful system, 

private international law must acknowledge the intricacies and share the policies 

of the various branches o f private law. In addition, it requires knowledge o f the 

differences between the rules of private law of various States, or at least the types 

of differences likely to be encountered. However, it is viewed as a single branch

' L eflar, M cD ou gal and F elix , A m erican  C on flic ts L aw  (4 *  ed .. T he M ich ie  C om pany, 
C harlottesville, V irginia, 1986), at 13.

7



of the private law of any one State and so all the rules also need to be seen as a 

coherent whole.

The need for this extra com plexity stems from the existence o f a m ultiplicity of 

territorial units, which have their own different systems o f law, along with the 

activities of human beings who do not lim it their interactions within the same 

territorial boundaries. An international interaction can result in a dispute 

resolvable in ways which differ depending on the legal system resolving it. 

Private international law recognises that some jurisdictions are more or less 

suited to resolving a particular dispute and the relevant laws o f the national legal 

systems involved can be m ore or less applicable and it provides factors for 

determining when this is so. The only way to eliminate the need for private 

international law is the unification of all national legal system s and cultural 

influences. Private international law allows the harm onious simultaneous 

existence of m ultiple legal systems. In this way it can be said, if not to encourage 

or celebrate, at least to allow for, and respect, cultural diversity.

Arising as it does from the existence of independent territorial units, private 

international law can be regarded as an im plication of public international law 

and its concepts of equality, sovereignty and independence o f States. In the 

beginning, private international law was accepted as part of the law of nations.^ 

By dealing with the limits o f the sovereignty of states, private international law 

can be seen as part o f that legal order above States and part o f the law of nations, 

public international law."  ̂ Attention can also be drawn to the role of private 

international law in ensuring access to justice for subjects of another State, and 

that other State’s interest in such a role.^ Some private international law theories 

have their foundation in its connection to public international law. In Germ any in

 ̂Cheatham, “Problems and M ethods in Conflict o f  Laws” ( 1960) 99 R ecueil des Cours 233, at 
111 .
 ̂This connection between public and private international law was much more w idely accepted  

in Continental Europe than in Anglo-American jurisprudence.
'' Rodolfo de Nova, “Historical and Comparative Introduction to Conflict o f  Laws” (1996) 118 
Recueil des Cours 435, at 459.
 ̂Brownlie, Principles o f  Public International Law  (6 ‘*' ed., Oxford University Press, 2004), at 

506-508 for a discussion o f  denial to justice to foreign nationals in the context o f  international 
law.



the mid 19*'’ century, Savigny tried to derive principles from the existence o f a 

com m unity o f nations and proposed analysis o f the nature o f legal relations as the 

basis of a universal and scientific solution o f conflicts of law.^ He believed that 

every legal relationship could be connected logically with a given legal system. 

Around the same time in Italy, Mancini argued that the concept o f nationality 

must be the starting point o f private international law. He argued that a person 

takes his national law with him, and for another state to refuse to apply this in a 

case concerning him would violate the sovereignty o f that person’s state.’

However, theories placing private international law as part of public international 

law have fallen into disfavour. One reason was the rise o f territorial sovereignty 

and the freedom  of a sovereign State to legislate as it sees fit within its borders. 

Thus, a State was responsible for its own rules o f private international law and 

did not derive them from  an external source. Public international law had no role 

in private law matters. A second reason is the factual result of this. The diversity 

of national systems o f private international law is clear evidence of the absence of 

a universal custom. A final point often made by those who criticise an 

internationalist view o f private international law is that

“[a]djudication o f a private international law question has never been held 

to violate public international law -  or even to constitute a ground for
Q

international protest.”

There is, though, an undeniable link between public and private international law. 

It has to be acknowledged that the purpose and basis of private international law 

is an international one, and that local laws should be fashioned with an eye to this 

function.^ W ithout the public international law concept o f the sovereignty o f 

independent States, private international law would neither be necessary nor face

 ̂Yntema, “B ases o f  Private International Law” (1953) 2 Am J Comp L 291, at 312.
’ He regarded this nationality rule as sanctioned by public international law. Collier, Conflict o f  
Laws (3̂ '̂  ed., Cambridge University Press, 2001), at 388.g

Stevenson, “The Relationship o f  Private International Law to Public International Law” (1952) 
52 Colum L Rev  561, at 566.
 ̂de Nova, “Historical and Comparative Introduction to Conflict o f  Laws” (1996) 118 R ecueil des 

Cours 435, at 472, 475.
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as many constraints. Sovereignty allows States to form ulate their own rules to 

govern private law matters but limits their field o f application to within the 

territory of the State. For a State to seek to apply its own law to all disputes, 

regardless o f the parties involved or the geographical dimensions would be to 

extend impermissibly the scope o f its laws. Private international law is the tool 

used to determine the perm issible scope of national laws.

The concept o f the comity o f nations has played an important role in private 

international law. Referring to the courteous respect by one nation for the laws 

and institutions of another, it is now largely discredited as the basis for the 

application o f foreign law but is still often invoked in court to prevent judges 

from adopting a parochial outlook. Comity was the centre point of the theories of 

both Huber and Story who claimed that States apply foreign law because this is 

required by comity. Huber explained that private international law is derived 

from the needs and tacit consent of n a t io n s ,w h i le  Story found that comity was 

the true foundation and extent o f the obligation o f the laws o f one nation within 

the territories of another.*' Dicey criticised this idea on the grounds that 

recognition o f foreign laws did not depend on judicial caprice or option or 

because o f a desire to show courtesy to a foreign State, but was a legal obligation 

stemming from national law.

Along with a connection, however indirect, with public international law, private 

international law differs from other bodies of national law in some other respects 

that makes it easier to talk about it in more abstract, universal terms, despite each 

rule being the rule o f a national system. The first o f these is because it is

Lorenzen, “Huber’s De Conflictu Legum” (1919) 13 III LR 375; Yntema, “B ases o f  Private 
International Law” (1953) 2 Am J Com p L 297, at 306.
'' Story, Com m entaries on the Conflicts o f  Law  (1834).

D icey, A D igest o f  the Law o f  England with Reference to the Conflict o f  Laws (3'̂ '̂  ed., 1922), at 
10; Yntema, “Bases o f  Private International Law” (1953) 2 Am J Comp L  297, at 308.
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“not really a body o f substantive rules, but rather a technique to be used 

with great skill by the courts in their search for the relevant substantive 

law.” '^

Private international law does not regulate a specific area in the same way that, 

for example, tort law and property law do. It is used across all the branches of 

private law when a foreign element is involved. The technique is that of 

providing that transnational private disputes will be decided by the ordinary civil 

tribunals under the ordinary national law of one o f the States connected and 

setting up rules to decide the nature o f the decisive connection between a S tate’s 

legal system and the dispute.

Linked to this the strong academic and scholarly tradition of the subject,''* 

making the history o f private international law is a history o f theories, unlike 

many other branches of law. Discussions of how best to accom modate all the 

competing interests have tended to play out on the philosophical plane, looking at 

different theories propounded throughout the centuries, rather than at legislative 

or judicial developments. W hile many of these theories were developed by a 

member of a particular legal system, who had that system in mind, they have 

been examined and discussed beyond those territorial limits. These theories have 

also influenced the decisions of courts to a far greater degree that in most other 

subjects.

Techniques of Private International Law

The techniques of private international law are aimed towards three ends: 

determining which jurisdiction can hear a dispute; determining which law should 

apply; and determining whether a judgm ent rendered abroad can be recognised

Castel, Canadian Conflict o f  Laws (4'*' ed., Butterworths, 1997), at 9.
An example o f  this is the large representation o f scholars and academics at the meetings o f  the 

Hague Conference o f  Private International Law and their heavy involvem ent in the negotiation of  
the Conventions com ing from the negotiation.



and enforced. W hile the rules o f private international law differ from country to 

country, the method o f achieving these ends often fo llow s similar paths.

Jurisdiction

A court can hear and decide a case only if  it has jurisdiction, or com petence, to 

do so. Part o f  private international law ’s method o f  the prevention o f  extensions 

o f national law beyond territorial boundaries, are its rules restricting the 

jurisdiction o f  the court in cases concerning a foreign elem ent. The rules o f  each 

country regarding jurisdiction are different although there have been efforts to 

unify them in recent years, particularly in Europe.'^ Generally, a com m on basic 

rule is ensuring that there is enough o f  a connection between the dispute to be 

heard and the forum state, such as being the place where the defendant is 

habitually resident or the place where property is situated.'^

W hile the law to be applied to the dispute still has to be chosen, choice o f  

jurisdiction is important for a number o f  reasons. The choice o f  law decision will 

be made by the forum court under the private international laws o f  that State and 

matters o f  procedure are governed by the law o f the forum. Societal and cultural 

values o f  the forum state can also influence the outcom e. Practical considerations 

provide another reason. A case is easier to run if  it is in a forum where the party

15 See e.g Council Regulation (EC) No 44/2001, of 22 December 2000 on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters (Official Journal L 12, 
16.1.2001) (Brussels I Regulation) and Council Regulation (EC) No 2201/2003 of 27 November 
2003 concerning jurisdiction and the recognition and enforcement o f judgments in matrimonial 
matters and in matters o f parental responsibility, repealing Regulation (EC) No 1347/2000 
(Official Journal L 338, 23.12.2003) (new Brussels II Regulation). Negotiations within the Hague 
Conference on Private International Law to create a global instrument on jurisdiction and 
recognition were on going for a number of years, but fell through due to strong disagreement on 
certain areas; Silberman, “Comparative Jurisdiction in an International Context; Will the 
Proposed Hague Judgments Convention be Stalled?” (2002-2003) 52 DePaul L Rev 319; 
Permanent Bureau o f the Hague Conference of Private International Law, “Some Reflections on 
the Present State o f Negotiations on the Judgments Project in the Context o f the Future Work 
Programme of the Conference” Prel Doc 16 o f  February 2002 fo r  the Attention o f Commission / 
(General Affairs and Policy o f  the Conference) o f  the XlXth Diplomatic Session -  April 2002.

As seen in Art 16.1 of Council Regulation (EC) No 44/2001, o f 22 December 2000 on 
jurisdiction and the recognition and enforcement o f judgments in civil and commercial matters 
(Official Journal L 12, 16.1.2001) (Brussels I Regulation).
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is resident or at least has a significant connection so if the parties live in different 

States, both will have a vested interest in ensuring that the case is heard in a 

convenient State.

Because these advantages can be gained by a choice o f jurisdiction, plaintiffs are

given a significant advantage because they are the ones to select the jurisdiction

when they initiate the case. In many cases a num ber of different States may have

jurisdiction and plaintiffs may choose to bring their action in the State whose

private international law rules will result in the application of a substantive law

that is favourable to the p la in tiffs  claim. This is known as forum -shopping'^ and

is considered undesirable both because of hardship to the defendant that it can
18cause and the methods that can be used to achieve it. Rules on jurisdiction 

include the objective o f preventing this practice.

It would appear that there are three bases or prem ises behind the exercise of 

jurisdiction in cases involving a foreign element: power, fairness and 

allegiance.'^ Use o f allegiance is relatively rare although the practice of some 

continental European States of basing jurisdiction on the nationality of either 

party can be seen in this light. The power theory justifies jurisdiction whenever 

the legal order has a hold over a defendant, where there is power over a 

defendant. This is m ost clearly seen where the defendant is resident within the 

jurisdiction and is also in evidence when jurisdiction is exercised over a 

defendant who owns property within the jurisdiction that can be used to satisfy a 

judgm ent. However, comm on law countries have also used the power theory to 

justify  the exercise o f jurisdiction over a defendant who is served with a writ 

while within the country, even on a brief trip. This can involve the exercise of 

jurisdiction over cases which have no links with the country, save the brief 

presence o f the defendant.

See Juenger “Forum Shopping, Dom estic and International” (1988) 63 Tul L Rev  553, at 574, 
575 for a demonstration that choice o f  law rules are not the only reason that plaintiffs engage in 
forum-shopping.

These have in the past included the parental abduction o f  children to a State that would view  the 
abducting parent in a more favourable light.

Taylor von Mehren, “Adjudicatory Jurisdiction: General Theories Compared and Evaluated”
(1983) 6 3 B U L  Rev  279, at 282 et seq.
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The fairness theory, which incorporates ideas of fairness, justice and 

convenience, calls for the explicit weighing of various considerations that can 

rationally influence a legal order’s decision whether to assert jurisdiction over 

disputes involving a foreign element. Such considerations can include the 

relationship of the parties to the country, the relationship of the dispute to the 

country and, in some instances, choice o f law issues. Reliance on such a

foundation for the exercise o f jurisdiction can be seen in Section 4 o f the Brussels
20I Regulation which seeks to protect consumers by allowing them to initiate an 

action within their own courts against a non-resident defendant. This is because 

an analysis o f the com parative litigational capacity shows the consumer to be in a 

weaicer position.

Discussions and assertions of jurisdiction cannot ignore general practices

concerning the recognition and enforcement of judgm ents.^' The power theory is

attractive when judgm ents are unlikely to be enforced by other States because it

ensures that the State rendering the judgm ent is able to enforce it. When there is

greater openness to foreign judgm ents, wider considerations of fairness, justice

and convenience can operate as it is more likely to be recognised and enforced by 
22other States. As will be seen below, recognition and enforcement o f a judgm ent 

in a foreign State can often depend on that State’s assessment of the adequacy of 

the jurisdiction o f the court which rendered the judgm ent. This can also have an 

effect on States restricting their jurisdictional claims to those that are acceptable 

in the wider comm unity o f nations where they will not themselves have the 

ability to ensure enforcement.

Choice of Law

Council Regulation (EC) N o 44/2001, o f  22 December 2000 on jurisdiction and the recognition 
and enforcement o f  judgments in civil and commercial matters (Official Journal L 12, 16.1.2001). 
■' Taylor von Mehren, “Adjudicatory Jurisdiction; General Theories Compared and Evaluated”
(1983) 63 B U L  Rev  279, at 337 et seq.

This can be demonstrated by the existence o f  som e jurisdictional grounds based on fairness in 
the European Union regulations.
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Choice of law is based on the underlying philosophy that:

“ [T]he forum law, while adopted as best for the forum  country, is not 

necessarily the best law when viewed by foreign eyes and applied to
no

foreign persons, situations and institutions.”

There are two answers to the question as to why the lex fo r i  is not necessarily the 

best law. First, that the result of applying the lex fo r i  can be frequently 

inconvenient and unjust if a factual situation which has certain legal 

consequences in the country where it occurred originally is treated differently 

under the lex fori. Second, the application o f the lex fo r i  to situations involving 

strong foreign elements may lead to what m ay seem an unnecessary and often 

ineffective extension of domestic law to matters which are outside the ambit of 

the lex fori.^^

The m ethod of choosing the applicable law is the area of private international law 

that has both received the most theoretical discussion in recent years and one that 

sees the national laws differ most widely. This is despite choice o f law often 

needing to be determined outside of a dispute or litigation and by people without 

legal advice. W hile rules regarding jurisdiction and recognition and enforcement 

of judgm ents will, naturally, only come into play in the event of litigation, people 

may wish to ensure that a contem plated transaction, such as a commercial
25contract, will be valid and recognised elsewhere.

The existence of choice o f law rules poses the question of how foreign law can be 

operative in the forum state and the answer to this can direct its rules. The vested 

rights approach believed that rights acquired in the territory of another country 

retained their force everywhere. The forum does not recognise or enforce 

foreign law as a matter o f comity but, as a m atter of justice, recognises and gives

Eek, Perem ptory N orm s and Private International L aw  (1 9 7 3 ) 139 R ecu eil d e s  C ours  1, at 69. 
Lipstein , “The General P rinciples o f  Private International L aw ” (1 9 7 2 ) 135 R ecu eil d e s  C ours  

97 , at 105.
North, “C h oice  in C h o ice  o f  L aw ” in E ssa ys in P riva te  In tern ation a! Lm w  (O xford U niversity  

Press, 1993) 171, at 171.
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effect to private rights which in its judgment a person has duly acquired under a 

foreign system of law. Rules formulated under this theory looked to the place 

where the interaction occurred: for example, tort liability is governed by the law 

of the place where the tort occurred. The aim of this theory was to find the only 

one law that was relevant to a given situation at any time. The governmental 

interest analysis view holds that the law of the state that has the greatest interest 

in regulating the conflict should be applied. This requires judges to ascertain the 

contents and underlying policies of the relevant laws in the states involved to 

determine which has the greatest interest.

The difference between these two approaches demonstrates the difference 

between two methods of choice of law. The first involves choosing the legal 

system whose laws should govern the matter and the second requires the court 

instead to choose the rule which should govern. While the first may result in 

greater certainty, it can, as in the case of the vested rights theory, run into 

difficulties. Usually, it will involve finding the legal system which should be 

applicable, or which has the closest connection, but which system this should be 

is not always self-evident and such connections can be created by, as well as 

reflected by, the choice of law rules. The rule-selecdng method can possibly 

achieve greater individual justice, but can be very uncertain and it places a heavy 

burden on judges who have to assess the laws of a foreign legal system, and seek 

to determine the underlying policies. So far no entirely satisfactory answer has 

been given and no satisfactory method of determining choice of law questions 

has been found.

Recognition and Enforcement of Foreign Judgments

The technique of recognition and enforcement ensures that rights and obligations 

allocated by a decision in another state do not have to be relitigated. It accepts 

that another state can be in a position to resolve a dispute and can be trusted to do 

so in an appropriate manner, even if it is not exactly the same resolution that 

would have been applied in the state asked to recognise and enforce. It is

16



im portant to note that, while recognition of a foreign judgm ent is a precondition 

to its enforcement and both procedures can raise the same questions and follow 

the same rules, recognition can be all that is being sought in some instances and 

that seeking to have judgm ent enforced can pose more hurdles than recognition 

alone.

Deciding whether a decision can be recognised and enforced generally involves 

checking whether it fulfils a number of requirements. These vary from country to 

country but there are some common themes. It is almost universally required 

that the judgm ent be authentic and that it have the same effect in the State o f 

origin as invoked in the recognising and enforcing State. Other general 

requirem ents include that the court rendering the judgm ent had the jurisdiction to 

do so, that due process was observed, that the decision was final and that there 

are no irreconcilable judgm ents in the country where recognition is sought.

The nature of the requirem ents set down by a state can be dictated by both the 

balance achieved between the justice of the individual case, higher policies o f 

international political and commercial relations“̂  and the basis relied upon to 

justify  recognition and enforcement of foreign judgm ents. The doctrine of 

comity, a belief that the law of nations requires the recognition and enforcement 

of foreign judgm ents, has often been relied upon. It is influenced by a fear that 

refusing to recognise and enforce foreign judgm ents would result in the refusal of 

recognition and enforcement of national decisions abroad. Examples of 

requirem ents based on the related idea of reciprocity can be seen in several Latin 

Am erican countries where they require that the country which rendered the 

judgm ent would extend the same validity to judgm ents issued in the recognising 

State. ’̂

Ho, “Policies Underlying the Enforcement o f  Foreign Commercial Judgments” ( 1997) 46 ICLQ  
443, at 444.

Platto and Horton (ed.) Enforcement o f  Foreign Judgments W orldwide (2'"̂  ed., Graham & 
Trotman, 1993), at 253-283  where the procedures in various Latin American countries are 
discussed.
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The doctrine of obhgation has replaced the doctrine o f comity in the United
28Kingdom. Under this doctrine where a foreign court o f competent jurisdiction 

has adjudicated a certain sum to be due from one person to another, the liability 

to pay that sum becomes a legal obligation that may be enforced in the United 

Kingdom, by an action o f debt. The Court of Appeal has found that foreign 

judgm ents are taken to create rights which supersede the underlying cause of
29action and the reason why a person incurs a duty in England to abide by a 

foreign judgm ent is because

“by going to a foreign place he invests him self by tacit consent with the 

rights and obligations stem ming from the local laws as administered by 

the local court.” '̂̂

W hile this doctrine has been used in the United Kingdom for over 150 years, it 

has been criticised as not providing sufficient guidance as to the circumstances in 

which recognition and enforcem ent should be allowed.

A difference can be seen between the private international law rules between the 

territorial units in a federal system and between international states. The full 

faith and credit clause of the United States Constitution^' shows how judgm ents 

of sister states deserve full respect in contrast with those of foreign nations. This 

shows that considerations which restrict the recognition and enforcement of 

foreign judgm ents are less applicable when the judgm ent is rendered by a state 

that is part of the same federal structure. This demonstrates that the closer the 

connection between the states involved, the easier it should be to enforce and 

recognise judgm ents coming from the other state, and so ideas of comity clearly 

have a role to play.

North and Fawcett, Cheshire and N orth’s P rivate International Law  (13“'’ ed, Reed Elsevier, 
1999) at 405-406. R ussell v. Smyth (1842) 9 M & W 810, 152 ER 343.

Adam s v. Cape Industries p ic . [1990] Ch 433, 552.
^  A dam s v. Cape Industries pic. [ 1990] Ch 433, 555.

Art IV, s I o f  the Constitution o f  the United States o f  America.



In order to provide a satisfactory system, as well as an explanation o f why a 

foreign judgm ent should receive recognition, it has been argued that aspects need 

to be taken from the ideas o f sovereignty and comity as well as the doctrine of 

obligation.

Objectives of Private International Law

“In the final analysis, rules and practices respecting the recognition and 

enforcement of judgm ents should serve the same purposes as rules and 

practices respecting choice o f law and the assumption of adjudicatory 

jurisdiction; they should foster stability and coherence in an inchoate 

international order where many aspects of life are not fully contained 

within any single State, but the administration of justice remains the 

charge of individual States.

Given that the role o f private international law is to enable m ultiple legal systems 

to co-exist harmoniously, this has to be its leading objective. But there are a 

number o f routes through which harm ony can be achieved, so this aim alone is 

not enough to decide its content, which can rely on a num ber of other objectives. 

It is clear that stability and coherence are im portant values. Yntema had similar 

views:

“In sum, the first purpose o f conflicts law, as o f all law, is to introduce 

order or at least that minimum which is necessary if basic human values 

are not to be unduly sacrificed or subjected to discrim ination.” '̂ ^

He called this objective that o f security, that is so far as possible and proper, a 

given situation should have the same legal treatm ent wherever it is litigated. This

Ho, “Policies Underlying the Enforcement o f  Foreign Commercial Judgments” (1997) 46 ICLQ  
443.

Taylor von Mehren, “Recognition and Enforcement o f  Foreign Judgments” (1980) 167 Recueil 
des Cours 9, at 36.
^  Yntema, “The Objectives o f  Private International Law” (1957) 35 Can Bar Rev 721, at 736.

19



objective seeks to maximise uniformity in defining the legal and socio-economic 

consequences o f transactions and events and in so doing to respect the interests of 

the states involved and to enable individuals to anticipate the consequences of 

their conduct and plan accordingly.

The desire to do justice is seen as an important consideration in developing the 

techniques and fashioning the rules.^^ The injustice which could be caused by 

applying the rules o f a legal system to an individual who has only a fleeting 

connection with it is to be avoided. Similarly to be avoided is the injustice that 

can result from the whole-hearted implementation of foreign measures that are 

inconsistent with forum ideals.

Justice in this context can be used as a basis for a number of different approaches. 

It can join with stability and order to include the purpose of implem enting the 

reasonable and legitimate expectations o f the parties to a transaction or 

occurrence. For some, this is the main justification for private international 

law.'^^ The effect of this upon the rules and techniques o f private international 

law should be a desire to increase predictability and a reliance on logical and 

practical connections between a legal order and a dispute. However, justice can 

also mean the justice o f the individual case. Y ntem a’s second objective was that 

of comparative justice of the end result.^^ This can result in choice of law rules 

that examine the substantive content o f the various laws and seek the application 

of the better law. It can also allow for a wider degree o f jurisdictional 

competence to provide for access to justice for plaintiffs. Assessment of each 

case on its own merits leads to uncertainty and unpredictability but can provide 

greater individual justice than the mechanical application of rules based on 

specific connections.

As the variety of private international law rules in the different States evidence, 

there are many different views as to how harmony between multiple legal

W illiam Binchy, Irish Conflicts o f  Law  (Butterworths, 1988), at 4.
Collins (ed.), D icey  cfe M orris, The Conflict o f  Laws, (IS*  ed., Sweet & M axwell, 2000) at 5.

”  Yntema, “The Objectives o f  Private International Law” (1957) 35 Can B ar Rev 721.
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systems can be achieved and transactions concerning more than one legal system 

regulated satisfactorily. The objective of private international law in achieving 

this aim is the allocation of competence in a way that can be justified. The 

techniques o f private international law are all aimed at allocating competence to 

decide a dispute, either to a jurisdiction or a legal order. The varying m ethods of 

allocating this competence are justified by the introduction of order and providing 

justice and measured according to standards of these ideals. Different values 

concerning order and justice influence these conceptions and the balance 

achieved between them and therefore the rules that flow from these justifications.

Further Developments of Private International Law

Globalisation has brought challenges for private international law, despite the fact 

that laws with impacts beyond territorial borders have always constituted the 

main subject matter o f this branch of law and should have rendered it better 

prepared for the challenges o f globalisation. Increased cross-border movement of 

both people and goods has meant that private international law has become a law 

for the masses, more often invoked and applicable to a wider range of fact
■30

scenarios than previously.’ It has also meant that it has become less important as 

a discipline in other aspects as other methods, such as arbitration or uniform 

rules,^^ for dealing with resultant disputes are found.

Looking first at its wider application, there is undoubtedly a quantitative increase 

in the situations to which private international law can be applicable. Ease of 

travel and comm unications has led to an increase in international relationships, 

which inevitably leads to an increase in international disputes. Globalisation has 

probably also led to a greater fam iliarity with not only the rules o f private 

international law, but the rules of foreign law that may fall to be applied, and

Gaudemet-Tallon, “Le pluralisme en droit international prive ; richesses et faiblesses (le 
funambule et I'arc-en-ciel) : cours general” (2005) 312 Receuil des Cours 9, at 26.

Both those set down in international conventions and the legislation o f  the European Union.
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greater understanding of their bactcground and cultural context, leading to 

developm ent o f the discipline and its objectives.

Also, the blurring o f the public/private divide is leading to the expansion of 

private international law into the regulatory arena."^*’ The idea that private 

international law might have a regulatory role is generally expressed in relation to 

developments in the global economy and the commercial world, but there is the 

possibility it could expand into other areas, particularly environmental protection 

and human rights. The usefulness o f private international law in this role stems 

from a number of factors including the weakening and fragmentation of States’ 

public power by globalisation processes and international conventions, the 

inability o f local public regulators to pursue actions outside national boundaries 

and the fact that civil damages can be far larger than fines. In addition, private 

litigation can offer procedural benefits, take advantage of an arena that is outside 

the entrenched interests and old habits that may prevent effective regulation and 

also be used to raise public awareness of the issue.

Despite these areas of expansion, a growing obsolescence of private international 

law can also be noted. Increased unification of substantive law, particularly in a 

European context, has reduced the need for private international law rules, as has 

the development of international conventions setting standards in particular areas. 

In international commercial law the development o f international arbitration and 

other alternative dispute resolution approaches and the regulation by the inter

party contracts themselves of the method o f dispute resolution has reduced the 

need for parties to turn to private international law rules to resolve disputes, 

although such rules can still be required to enforce resolutions."^’

A number of comm entators have suggested that the effects of globalisation make 

it an appropriate time for reconsideration of the nature of private international

Muir Watt, “European Integration, Legal Diversity and the Conflict o f  Laws” (2004-2005) 9 
Edinburgh L Rev  6; Wai, “Transnational Private Law and Private Ordering in a Contested Global 
Society” (2005) 46 H arv Int ZJ 471.

McLachlen, “International Litigation and the Reworking o f  the Conflict o f  Laws” (2005) 120 
LQR  580.
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law."^  ̂ One m ajor reason for this is the changed position o f the State in recent 

times. Private international law is in many respects reliant upon States, the laws 

chosen are those o f States and the disputes are related to a particular territory. As 

changes in comm unication and transport technologies advance, the difficulty of 

tying disputes to a particular territory increases and, although private 

international law can deal with this, in the sense of connecting a dispute to a 

territory, it is becoming more questionable in certain circumstances whether these 

connections still make sense.

In addition, not all law is State law any more and not all decision-m akers are 

State decision-makers. This is particularly true in the European Union, but the 

international commercial world is increasingly developing its own normative 

system. This can raise the question if the continued private international law 

reliance on State law and decision-makers alone can be justified.'*^ Personal 

identities are also growing less reliant on the State and may no longer be 

adequately determined by nationality or domicile.

The effect o f all these factors for change in private international law are worth 

examining as time progresses, however, this thesis, while rem aining cognisant of 

them, will focus more on the influence o f the developm ent of human rights norm 

on the discipline o f private international law.

M ills, “The Private History o f  International Law” (2004) 55 ICLQ  1; Schiff Berman, “Conflict 
o f Laws, Globalisation and Cosmopolitan Pluralism” (2005) 51 Wayne L Rev 1105; Muir Watt, 
“European Integration, Legal Diversity and the Conflict o f Laws” (2004-2005) 9 Edinburgh L 
Rev 6.

M ichaels, “Globalizing Savigny? The State in Savigny’s Private International Law and the 
Challenge o f  Europeanization and Globalization” Duke Law School Working P aper Series Paper 
15 (2005) hitD://!sr.nel 1 co.org/duke/fs/Dapers/15 ; Schiff Berman, “Conflict o f  Laws, 
Globalisation and Cosmopolitan Pluralism” (2005) 51 Wayne Law Rev 1 105.
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Chapter 3 Incorporation of Human Rights Law 

into Private International Law

The Conflict

As seen in the discussion above on the theory o f private international law, to 

accept the necessity for private international law rules is to accept the fact that 

local standards cannot be automatically injected into cases involving a foreign 

element. A judge generally cannot refuse to apply a law or enforce a judgm ent 

merely on the basis that the domestic law does not proceed along the same lines. 

Private international law ’s role is based on diversity, pluralism and tolerance 

towards foreign laws and values. Human rights cause a tension here because 

they claim to be more than the applicable principles of the forum. They claim 

universality, to apply in every situation regardless of the legal and jurisdictional 

restrictions placed on those who seek to apply them, and leave no room for 

foreign laws based on different principles.’ Fundamental rights tend to call for, 

or be part of, a supranational substantive law and thus seem to threaten traditional 

private international law rules.

In addition to different attitudes towards pluralism, another source of conflict 

between the two branches of law is the different attitude towards procedural 

values. For private international law predictability and certainty are all 

important, even at the expense of an unsatisfactory result in some cases. Human 

rights, however, demand the vindication o f substantive rights in every case and 

the sweeping away of technicalities which stand in the way. This often involves 

the disintegration of expectations and reliability. Both of these above sources of 

conflict result in alteration of the modes of reasoning of private international law, 

and a reassessment o f the importance and ranking o f its objectives in the general 

scheme of transnational law.

‘ Fauvarque-Cosson, “Comparative Law and Conflict o f  Laws: A llies or Enemies? N ew  
Perspectives on an Old Couple” (2001) 49 Am J Comp L 407, at 423-424,
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Dubinsky argues that an additional source o f conflict will be seen over the role of 

domestic courts.^ Human rights advocates have turned from standard setting to 

enforcement and are putting pressure on national courts to be responsible for the 

vindication o f international human rights. In addition, a greater awareness in 

national courts o f international human rights law has been created, along with a 

greater willingness to use it. Human rights advocates call on national courts to 

make a stand in favour o f human rights norms, to go beyond what they do 

already, and what other courts already do, and take new steps in terms of 

enforcing human rights law through the assertion of adjudicatory and prescriptive 

jurisdiction. This pressure is in conflict with the objectives o f private 

international law which requires courts to stay in line with other courts in other 

States, to move only in unison or consensus, and to be guarded about the 

extension o f jurisdiction.

Private international law rules have made way for human rights in certain 

respects. The courts have, over the years, developed a number o f techniques for 

avoiding decisions they find unpalatable, because o f fundamental rights breaches 

or other considerations, such as characterisation, renvoi, and non-enforcem ent of 

foreign penal statutes. Although most methods of harmonisation o f private 

international law and human rights law are indirect, this chapter will concentrate 

on the more express ways in which human rights have infiltrated the rules of 

private international law.

Impact of Constitutional Law

Certain arguments have been put forward to suggest that private international law 

rules are immune from constitutional challenge. These are that such rules should 

not be viewed as positive national laws, but rather as transnational prescriptions, 

or that they are simply formal neutral provisions, devoid of any substantive

 ̂Dubinsky, "Human Rights Law M eets Private Law Harmonisation: The Coming Conflict” 
(2 0 0 5 )3 0  Y a l e J o f l n t L l W .
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content.^ These argum ents have been largely rejected, but the scale o f 

constitutional review of private international law has only gradually expanded. 

This can be explained in part by noting that certain aspects o f private 

international law are beyond State control and the impact that their constitutional 

principles can have is reduced by practical considerations. These aspects are the 

content of a foreign law that can be found applicable in a given case, or the rules 

of a foreign court that is found to have jurisdiction.

However, rules concerning connecting factors are not beyond state control and 

these rules have been found fully subject to constitutional and human rights 

considerations.

This was made clear in Germany where various provisions of the traditional 

German private international law preferred as connecting factors the nationality 

of the husband or o f the father o f a child, neglecting the interests o f the wife or 

the mother. Although obviously a breach of all guarantees of the equality o f men 

and women, the position that conflict rules in their relation to fundamental rights 

had a special position and needed a specific treatment lasted until the 

Constitutional Court finally quashed the relevant provisions in the IQSOs.'* The 

Court made it clear that the very choice o f connecting factor must be measured 

against the standard o f human rights.^

In Ireland, the legislature acted on the issue of the dependent dom icile of married 

women before it was declared unconstitutional by the courts.^ In the Domicile 

and Recognition o f Foreign Divorces Act 1986, the dependent dom icile of 

married women was abolished prospectively. However, in the later case of W v.

See Muller-Freienfels, “Conflicts o f Law and Constitutional Law” (1977-78) 45 U Chi L Rev 
598, at 603.
‘*B V erfG E 63, 181;B V erfG N JW  1985, 1282,
 ̂W eick, “Human Rights and Private International Law” in M cEldowney and W eick (ed.) Human 

Rights in Transition  (Peter Lanf, 2003) 193. The legislators quickly acted and brought private 
international law into line with human rights requirements.
® Although doubt had been expressed as to its constitutionality, see Gaffney v. Gaffney [1975] IR 
133,152.
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the Supreme Court held that the notion of a dependent domicile infringed the 

guarantee of equality found in Article 40.1 of the Irish Constitution and so did not 

survive the enactment of the Constitution in 1937. The Supreme Court thus 

abolished the dependent domicile of married women retroactively.

This finding also required a review of the rule that the recognition of a foreign 

divorce was based on the divorce being granted in a country where both spouses 

had their domicile. This rule had also been altered by section 5(1) the Domicile 

and Recognition of Foreign Divorces Act, 1986 to requiring one spouse only to
Q

be domiciled in the country where the divorce was obtained. The court in W  v.

decided that the rule regarding the recognition of foreign divorces should also 

be retrospectively altered so that the domicile of only one spouse was required.

To reach this determination, the reality of the requirement of the domicile of both 

spouses was relied upon, the dependent domicile of married women meant that a 

divorce obtained where the husband was domiciled would be recognised. To 

require the domicile of the husband only was clearly an infringement of 

constitutional guarantees of equality and so the rule was extended to require the 

divorce to be obtained in the domicile of either spouse. There is recognition 

throughout the judgments that the laws relating to acquisition of domicile and 

requirements for recognition of foreign divorces were part of the domestic legal 

order and therefore subject to constitutional review.

While constitutional principles can inform public policy, and so affect the choice 

of law and recognition of decisions, there could also be an application of 

constitutional principles a step earlier. This is demonstrated in the Swiss decision 

of 1897 where it was found that the question was not whether Swiss law or a 

foreign law should govern the permissibility of a marriage, but rather whether the 

right to marry found in the Swiss Constitution applied to the particular

’ [1993] 2 IR 476.
* The rest o f  s 5 also provided for a special rule for divorces granted in the United Kingdom, and 
where neither spouse was dom iciled in Ireland.
® [1993] 2 IR 476.
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prospective spouses.''^ This requires an analysis of the scope o f the relevant 

constitutional provisions." However, this approach comes with a caution; it can 

have the effect o f extending domestic law beyond the reach thought appropriate 

and submerge legitim ate private international law considerations.

The Doctrine of Public Policy

Public policy is a doctrine that allows a court to reject a law or judgm ent of 

another jurisdiction that might otherwise be applicable or recognisable. It can be 

used both when a forum is deciding a choice of law question, allowing the court 

to reject the rule that should be the applicable law under the general rules, and to 

allow the court o f the forum to refuse to recognise or enforce an otherwise 

recognisable or enforceable decision rendered abroad. Although it is appears to 

be a catch-all doctrine and a ground o f last resort for the refusal of recognition or 

enforcement, courts in most jurisdictions have interpreted the doctrine narrowly, 

requiring a high level o f offensiveness or repugnancy to forum values in order for 

it to operate.'^

Beyond the principle of restrictive use, it is difficult to define with precision what 

exactly is meant by public policy and when exactly it will be used. Lord 

Scarman stated:

“It is not, however, to be thought that blind adherence to foreign law can 

ever be required of an English court. W hether the point be described in 

the language of public policy, "discretion," or "the conscience of the 

court," an English court will refuse to apply a law which outrages its

D iscussed in M uller-Freienfels, “Conflicts o f  Law and Constitutional Law” (1977-78) 45 C/ Chi 
L R e v  598, at 608-610.
" Such an analysis was undertaken in the Irish cases o f  TMM  v. M D  (C hild Abduction: A rticle 
13) [2000] 1 IR 149; London Borough o f  Sutton v. R.M. and Others [2002] 4 IR 488.
'■ Collins (ed.). D icey, M orris and Collins on the Conflicts o f  Law  ( 14‘̂  ed.. Sweet & M axwell, 
2000), at 92-93.
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sense of justice or decency. But before it exercises such power it must
Iconsider the relevant foreign law as a whole.”

Other often repeated judicial declarations include that of Judge Cardozo where he 

found that the public policy exception would only apply where not to do so 

would

“violate some fundamental principle of justice, some prevalent conception 

of good morals, some deep-rooted tradition of the common weal.” ’"̂

Despite the vagueness of its boundaries, this well established doctrine can be 

found in all common law jurisdictions and civil law countries have their own 

variant in ordre public. Its prevalence has meant that

“the recognition of the part of ordre public must be regarded as a general 

principle in the field of private international law.” '̂

It can be argued that to allow foreign legal provisions and their application to be 

controlled, through the doctrine of public policy, by the values and principles of 

the forum, usually found in the law of the forum, is to extend impermissibly the 

application of forum law. The answer to this argument is that the doctrine of 

public policy does not touch the foreign legal provision as such but only its 

application by the forum court or authority. Thus, it is not the foreign law that is 

being tested by the forum’s public policy, but the actions of a State court or 

authority, a domestic activity.'^ The question to be asked is whether by acting

In Re Fuld (D eed) [1968] P 675, 698.
Standard O il v. Loucks (1918) 224 N. Y. 99, 111.
N etherlands v. Sweden [1958] ICJ Rep 55, 92 (per Sir Hersch Lauterpacht).

This is the answer given by the German Federal Constitutional Court, BVerfGE 31, 58/74 f) 
and, in the slightly different circumstances o f an extradition request, by the European Court o f  
Human Rights in Soering v. U K  (1989) 11 EHRR 439.
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according to a foreign law or recognising or enforcing a foreign judgm ent, a 

judge is taking a hand in the infringem ent of national public policy.'^

How does it incorporate human rights principles?

“W hen deciding an issue by reference to foreign law, the courts of this 

country m ust have a residual power, to be exercised exceptionally and 

with the greatest circumspection, to disregard a provision in the foreign 

law when to do otherwise would affront basic principles of justice and 

fairness which the courts seek to apply in the administration o f justice in 

this country. Gross infringem ents of human rights are one instance, and
I Q

an important instance o f this provision.”

The residual power discussed by Lord Nicholls is the public policy exception.

By finding that the protection o f human rights, or more usually a particular 

fundamental right, is part of the public policy o f a jurisdiction, a court can 

exclude the application o f a foreign law, either in a choice of law decision or by 

refusing recognition or enforcement of a judgm ent, which it deems to be an 

infringement of human or fundamental rights.

The incorporation of human rights by the doctrine of public policy in Germany 

has been achieved by the amendm ent o f Article 6 of the Introductory Law to the 

Civil Code (EGBGB). This article now provides'^ that the public policy 

exception applies in cases of incom patibility with constitutionally guaranteed 

rights. This amendm ent was the result of a decision by G erm any’s Federal 

Constitutional Court that the constitutional right of marriage of a Spaniard, who 

wished to marry a German divorcee but was prevented from doing so by Spanish

See Mayer, “La convention europeene des droits de I’homme et I’application des normes 
etrangeres” ( 1990) 80 R evue critique de dro it in ternational prive  651.

Kuwait A irw ays Corp. v. Iraqi A irw ays Co [2002] 2 AC 883, 1078-1079.
After a general definition o f  the public policy exception to the application o f foreign law.
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90law, had to be upheld. This finding demonstrated that the application o f foreign 

laws in Germany was subject to constitutional scrutiny.

Under the common law system o f the United Kingdom, it is the courts that have 

elaborated the public policy doctrine and its inclusion o f human rights principles. 

The leading case is that of Oppenheimer v. Cattermole^^ which concerned a 

German anti-semitic law depriving Jews o f their German nationality. In the 

House o f Lords, Lord Cross stated that, while sometimes it m ight be unclear what 

the principle in question requires,

“what we are concerned with here is legislation which takes away without 

compensation from a section of the citizen body singled out on racial 

grounds all their property on which the State passing the legislation can 

lay its hands and, in addition, deprives them o f their citizenship. To my 

mind a law of this sort constitutes so grave an infringement o f human 

rights that the courts o f this country ought to refuse it as a law at all.”^̂

He also acknowledged that there were practical difficulties with this approach but 

it was not necessary to resolve them for the resolution o f the case.”^

The cases in which an infringement of human rights has allowed the court to 

refuse recognition of a foreign decision using the public policy doctrine are rare, 

making it more difficult to assess how the courts view human rights in these 

situations. A number o f cases have demonstrated that this use o f public policy is 

available. In Williams & Humbert Ltd v . W & H  Trade M arks (Jersey) Ltd^^ the 

House of Lords found that there was no breach o f human rights and Lord

^ °B V erfG E 3 l,5 8 .
[1976] AC 249.
Ibid., 279 per Lord Cross o f  Chelsea. The case itself, which concerned the application o f  a 

double taxation agreement, was decided on the grounds o f  later German legislation which 
attempted to regulate the position o f  people in the position o f  Mr Oppenheimer.

An example o f  such problems is discussed in Carter, “The Role o f  Public Policy in English  
Private International Law” (1993) 42 ICLQ  1, at 4.
-“ 11986] AC 3 6 8 ,4 2 8 .
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Templeman^^ referred to the rights provisions of several national constitutions to 

demonstrate this. In two other cases it was stated that the question to be asked is 

whether the legislation or act constitutes so grave an infringement of human 

rights that it ought not to be recognised as a law at all and the answer was no.^^ 

The recent incorporation of the ECHR into English Law by the Human Rights 

Act 1998 should increase the possibility of the refusal to recognise a judgment 

based on human rights infringement. However Dicey and Morris state that the 

refusal to recognise in such an instance does not need to use the public policy 

exception but instead the primary legislation will produce this result. 

Nevertheless, the use of public policy may continue because:

“the familiarity of private international law with the operation of public 

policy provides a conceptual space into which evaluation of compliance 

with ECHR standards readily slide.”^̂

Use has been made of the public policy doctrine in the United States to protect 

freedom of speech.^** This right is of considerable importance in the United 

States and protection for it can be found in the First Amendment. Cardozo J 

stated that in the American legal tradition freedom of speech is “the matrix, the
2Q

indispensable condition of nearly every other freedom.”

The protection of the right to free speech has resulted in a number of courts 

refusing to enforce foreign decisions on the basis of repugnancy to public policy 

when those decisions were reached in what would be considered in the United 

States as an infringement of the First Amendment. This can be seen in Bachchan

With whom Lords Scarman, Bridge and Brandon agreed.
P laya Larga  [1983] 1 L loyd’s Rep 171; Settebello L td  v. Banco Toto and A cores  [1985] 1 

WLR 1050.
Juratowitch, “The European Convention on Human Rights and English Private International 

Law” (2007) 3 JPIL  173, at 194-195 
Minehan, “The Public Policy Exception to the Enforcement o f  Foreign Judgments: Necessary  

or N em esis? (1996) 18 Loy LA Int & Comp U  795, at 805-807,
Palko  V. Connecticut { m i )  302 U.S. 319, 327.
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V. India Abroad Publications^'^ where the plaintiff was refused enforcement of a 

judgment of the English High Court in a libel case. It was stated that

“[t]he protection to free speech and the press embodied in that amendment 

would be seriously jeopardised by the entry of foreign libel judgments 

granted pursuant to standards deemed appropriate in England but 

considered antithetical to the protections afforded to the press by the US 

Constitution.” *̂

A similar decision was reached in Matusevitch v. Te/ni'tojO^^where the plaintiff 

sought, and was granted, declaratory relief that recognition and enforcement of a 

British libel judgment would violate the constitutions and public policies of both 

Maryland and the United States. In Yahoo! Inc v. La Ligue Contre Le Racisme 

et L ’Antisemitisme^'^ the plaintiff was granted a declaration that the First 

Amendment precludes enforcement within the United States of a French order 

intended to regulate the content of its speech over the internet.

A limit to the use of public policy for the protection of First Amendment rights 

can be seen in Dow Jones & Co v. Harrods Ltd^^ where declaratory and 

injunctive relief sought by the plaintiffs was refused. The plaintiffs here sought 

to prevent the defendants from pursuing claims in a libel action commenced by 

the defendants in London. While stating that, if the defendants had already 

received a judgment in the case that they were trying to enforce in the United 

States, the court would have little hesitation in holding that the plaintiffs had a

154 M isc,2d 228; 585 N .Y .S. 2d 661 (1992).
154 M isc.2d 228 at 235; 585 N .Y .S. 2d 661, at 664 (1992).
877 F, Supp 1 (1995).
And \n Abdullah V. Sheridan Square Press'i^o. 93 Civ. 2515; 154 F.R.D. 591 (1994) The court 

dismissed a claim for libel under English law by holding that the establishment o f  a claim  for libel 
under the English law o f  defamation would be antithetical to the First Amendment protection 
accorded the defendants.
^  169 F. Supp. 2d 1181 (2001).

Although this decision was later reviewed on grounds o f  jurisdiction and ripeness and 
remanded for dismissal by an en banc sitting o f  the United States Court o f  Appeals for the Ninth 
Circuit 433 F.3d 1199 (2006).

237 F. Supp.2d 394 (2002).
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substantial likelihood of prevailing on the m e r i t s , t h e  court in effect held that 

the public policy doctrine could not prevail so far as to warrant an interference in 

the conduct of an action before a foreign court. The court stated:

“Absent extraordinary circumstances, it would not comport with 

considerations of practicality and the wise administration o f justice for the 

courts of one nation as a matter of course to sit in judgm ent of the 

adequacy of due process and the quality of justice rendered in the courts 

of other sovereigns, and to decree injunctive relief at any tim e the forum 

courts conclude that the laws of the foreign jurisdiction under scrutiny do 

not measure up to whatever scope o f rights and safeguards the domestic 

jurisprudence recognises and enforces to effectuate its own concept of 

justice.”'̂ *

A more recent case also discusses the geographical scope o f the First
39Amendment. In Louis Ferrard International v. Viewfinder Inc the United 

States District Court in New York found that although the freedom of speech and 

thought is a right that is respected by most democratic countries with a 

comm itm ent to human rights, other countries differ in the resolution of certain 

questions involving the balance between freedom of expression and the 

maintenance o f ordered liberty, particularly in areas where freedom of expression 

may be tension with the protection o f other human rights, such as equality or 

human dignity. Thus the US courts do not make the claim that the specific values 

protected by the First Am endment, and the balance found therein, are universal 

and deserve the respect o f other States. Rather, they simply reserve the right to 

prevent any foreign law which infringes these values from having effect within 

the United States.

Ibid., 432.
Ibid., 428-429.
406 F. Supp.2d 274 (2005).
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Does the doctrine of public policy protect human rights 

effectively?

The public policy doctrine has been widely criticised on a num ber o f grounds. 

First, the lack of precision in the definition o f what public policy includes results 

in a loss of legal certainty. The second problem  is that it can be seen as 

permitting courts to maintain a parochial attitude and nationalist sentiments. If 

the public policy doctrine is widely used to reject foreign laws or foreign 

judgm ents, the law that has the closest connection with the dispute may be passed 

over and the expectation o f the parties ignored. However, the survival o f the 

doctrine is an invaluable protection of human rights in a world where the fact that 

a country has laws that might be applicable and judgm ents to be enforced does 

not mean that democracy and human rights reign. It allows courts to ignore laws 

that breach human rights values without impugning an entire regime.

“Public policy and legal certainty will never be the easiest o f bedfellows, 

but no judge worth his or her salt will accept that an uncivilised answer is 

called for, and there is small sense in decrying the fact.”'̂ ®

If international human rights instruments are used to inform the content of public 

policy, the complaints regarding parochial attitudes will be nullified. There is no 

lack of internationalism  in a refusal to ratify a contravention o f standards set out 

in widely ratified human rights treaty.'^'

There is a particular difficulty with the use of public policy to protect human 

rights. This is the traditional view that public policy is an exception that must be 

applied with reserve and reluctance, only in extreme cases. However, in many 

States mere breach o f a human right, irrespective of the nature o f the detriment 

suffered, is deemed culpable. A lthough it has been made clear by the German

Briggs, “Public Policy in the Conflict o f  Laws: a Sword and a Shield?” (2002) 6 Sing J Int & 
Comp L  953, at 978.

Juratowitch, “The European Convention on Human Rights and English Private International 
Law” (2007) 3 JPIL  173, at 197.
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Constitutional Court that one must not distinguish between tolerable and grave 

offences against human rights because an infringement of a human right is never 

tolerable/^ dominant opinion there still holds that the same strict standards are 

not to be applied in the context o f ordre public  as in the constitutional control of 

German statutory law.'*  ̂ In France, certain infringements are tolerated by ordre 

public  international as long as the situation was created abroad."^

Thus, while the protection of human rights provides a strong basis for the 

continued presence of public policy among the rules of private international law, 

the doctrine of public policy as it currently stands does not provide for the strict 

adherence to human rights standards that the latter can require. Under the 

public policy doctrine, courts have to balance those rights accepted as 

fundamental in its forum and the requirements for their protection, against an 

awareness that in other places society is ordered based on different values, or 

even just a different balancing o f common values. Courts have tended to accept 

that, in some cases, these different values or different balancing systems are more 

relevant and appropriate to the case at hand, to the detriment of the protection of 

human rights standards those courts generally uphold."*^

'‘-B V erfG E  3 1 ,5 8  (86).
W eick, “H um an R ights and Private International L aw ” in M cE ldow ney and W eick (ed.)

H um an R ights in Transition  (John Lang, 2003) 193, at 198 w here he also doubts that this is 
com patible w ith the assum ption that every infringem ent o f  a hum an right is to be taken seriously. 
^  For exam ple, a M uslim  divorce, w hich requires no court application when initiated by the 
husband, can be recognised provided it was done abroad in a country w here this is valid: M ayer, 
“La convention europeene des droits de I’hom m e et I’application des norm es etrangeres” (1990) 
80 Revue critique de droit international prive  651. T his is despite F rance’s adherence to Protocol 
7 o f  the E uropean C onvention on H um an R ights w hich, in A rticle 5, provides that spouses enjoy 
an equality  o f  rights and responsibilities during the m arriage and in its dissolution.

Juratow itch  rem arks that, if it is accepted that the enforcem ent o f  a foreign judgm ent that 
infringes EC H R  standards is an act that the recognising S tate is responsible for under the ECH R, 
then the traditional discretionary  approach o f English  private international law  rules to hum an 
rights m atters is not sufficient to com ply w ith the E CH R : Juratow itch, “The European C onvention 
on H um an R ights and English Private International L aw ” (2007) 3 JP IL  173, at 195.

An additional problem  can be getting judges to engage in hum an rights analysis in these cases. 
Public policy is an extrem e ground so breaches can som etim e be self-evident, how ever if, for 
exam ple, the EC H R  is relied upon an analysis o f  the relevant articles and cases o f  the European 
C ourt o f  H um an Rights m ay be required. Faw cett, “The Im pact o f  A rticle 6(1) o f  the EC H R  on 
Private International L aw ” (2007) 56 IC LQ  1.
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Protection of Procedural Rights

Concern for the protection of procedural rights has long been found in private 

international law. The right to procedural justice can be found in Article 14.1 of 

the International Covenant on Civil and Political Rights and it can also be found 

in Article 6.1 of the European Convention on Human Rights.'^^

Protection for this right can be seen in two aspects of private international law. 

First, many jurisdictions provide that respect for procedural rights in the reaching 

a judgment is a prerequisite for enforcement of this judgment in their own 

jurisdiction. Second, the procedure and substance division providing that 

procedural aspects are covered by the law of the forum allows the forum to 

ensure that its own ideas of procedural justice are maintained and upheld. Each 

of these will be elaborated in turn.

Refusal to Recognise a Foreign Judgment

The traditional common law rule on the recognition and enforcement of 

judgments provides that a foreign judgment obtained in proceedings which 

contravene the principles of natural justice cannot be enforced.'** Although not 

entirely clear how far this rule extends, it would seem at least to cover observance 

of the maxim audi alteram partem. The types of case this would embrace include 

those where the defendant has not been given due notice or had not been given a 

proper opportunity to be heard.^^ The standard to be observed is not mere 

equivalence with the procedures observed in the forum, but rather manifest

European Convention for the Protection o f  Human Rights and Fundamental Freedoms 1950 
(ETS No 5) (ECHR).

Rule 45, Collins (ed.). Dicey, M orris and Collins on the Conflict o f  Laws, (14* ed.. Sweet & 
M axwell, 2006), at 633-638. Pemberton  v. Hughes [1899] 1 Ch 78; Price  v. Dewhurst (1837) 59 
ER 111.

Buchanan v. Rucker 103 ER 546, 9 East 192; Leaton Leather & Trading Co v. Ngai Tak
Kong  (1997) 147 DLR (4*'') 377.
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insufficiency as judged by any civilised s ta n d a rd .R e p o r te d  cases in which this 

principle has been successfully used to prevent the enforcement of a foreign 

judgm ent are rare.

Respect for procedural rights can also be found in European Union legislation in 

the area o f private international law. Protection for these rights can be found in
c ] c-y

two of the defences to enforcement in both the Brussels I and II Regulations. 

In order to achieve their aim of increasing recognition and enforcement of 

judgm ents rendered in one M ember State by the courts and administrative bodies 

of other M em ber States, the defences to recognition and enforcement are 

extremely limited. One defence that protects procedural rights is the defence o f a 

judgm ent given in default without due notice. Another defence dealing with the 

public policy exception has also been used to uphold procedural rights.

Article 34(2) o f the Brussels I Regulation provides an exception to enforcement
C-3

for reasons o f procedural inadequacy. This provides a defence to the 

enforcem ent of a decision rendered in another EU State when certain conditions 

are present. These are that the judgm ent was rendered in default of the 

defendant’s appearance and the defendant had not been served with the document 

com m encing proceedings or, if he had been so served, this had not been in time 

for him to arrange his defence. This article has been examined by the European 

Court of Justice in a number of cases and the court has emphasised the 

importance o f the right of d e f e n c e . I t  is not perm issible to achieve the aim of 

the Regulation, simplification of formalities governing recognition and 

enforcem ent of judgm ents, by underm ining the right to a fair hearing.^^ It has 

also held that the question of whether the defendant was duly served is one to be

North and FawceU, Cheshire and N orth ’s Private International Law  (13''’ ed, Reed Elsevier, 
1999), at 451.

Council Regulation (EC) N o 44/2001, o f  22 December 2000 on Jurisdiction and the recognition  
and enforcem ent o f  judgm ents in civil and commercial matters (Official Journal L 12, 16.1.2001).

Council Regulation (EC) No 2201/2003 o f 27 November 2003 concerning jurisdiction and the 
recognition and enforcement o f  judgments in matrimonial matters and in matters o f  parental 
responsibility, repealing Regulation (EC) N o 1347/2000 (Official Journal L 338, 23.12.2003).

The same provision can be found in the new Brussels II Regulation at Art 22(b).
Case 166/80 Klom ps M c/ie / [1981] ECR 1593.
Case 49/84 D ehaecker and P louvier v. B oim m an  [1985] ECR 1779,
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answered by the court which is asked to recognise or enforce the judgment, even 

though the court which gave it believed that the right of defence had been 

observed.^^ This gives the court of the recognising State a power to provide a 

substantial check on the procedures giving rise to the decision to be recognised 

and provides an extra guarantee for procedural rights.

This first defence, however, deals only with situations where there was a default 

judgment rendered. For other serious breaches of procedural rights the public 

policy exception has also been used.^^ Because this provision has the power to 

undermine the aim of the Regulations to facilitate the free movement of 

judgments, it has been interpreted in an extremely strict and narrow fashion by 

the European Court of Justice, with the vast majority of claims of incompatibility 

with public policy being rejected.^* In Krombach v. Ba?nbarskP‘̂ it was found 

that breach of rights of fair legal process can constitute a manifest breach of a 

right recognised as being fundamental within the legal order of the recognising 

State, the necessary standard to entitle use of the public policy defence. In this 

case a French judgment for civil compensation against a German domiciliary in 

criminal proceedings in which French law forbade counsel to appear on his 

behalf could be refused recognition or enforcement by the German courts, since a 

refusal to hear the defence of an accused person who is not present at the hearing 

constitutes a manifest breach of a fundamental right. Use of the public policy 

clause is possible in exceptional cases where the guarantees laid down in the 

legislation of the State which rendered the judgment and in the Regulations 

themselves are insufficient to protect the defendant from a manifest breach of his 

or her right to defend him or her self before the court rendering the judgment.^^

Case 228/81 Pendy Plastics Products BV  i’, Plusplunkt H andelsgesellschaft [1982] ECR 2723; 
Case C -123/91 M inalm ent Gm bH  r. Brandeis [1992] ECR 1-5661.

Found in Art 34(1) o f  the Brussels I Regulation and Art 22(a) o f  the Brussels II Regulation.
Case 145/86 Hoffinann v. K rieg  [1988] ECR 645; Case C -78/95 Hendrikman and Feyen  v. 

M agenta Druck & Verlag [1996] ECR 1-4943; this is also reflected in the amendment to the 
section when the Brussels Convention was transposed into Regulation form, the word 
“m anifestly” was added before “contrary to public policy” at this point.

Case C -7/98 [2000] ECR 1-1935.
® It was also used in the English Court o f  Appeal in M aronier v. Larm er [2003] QB 620  where it 
was said that the public policy o f  the United Kingdom indicated under Art 27(1) o f  the 
Convention, now Art 34(1) o f  the Regulation, was constituted by Art 6 and allowed the refusal o f  
recognition o f  a Dutch judgment. And the French Cour de Cassation has also refused to enforce
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The Irish Supreme Court considered a breach of procedural rights as a reason to 

refuse to recognise the decision o f an Italian court in insolvency proceedings^' 

under Article 26 of the Insolvency Regulation, which is in the same terms as 

Article 34(1) o f the Brussels I Regulation. Although the question was referred to 

the European Court of Justice, Fennelly J stated that it was for the Irish court to 

decide the issue of what constituted Irish public policy and he looked to rules of 

natural justice of the common law and constitutional guarantees to find that 

principle o f fair procedures in all judicial and administrative proceedings is, in 

Irish law, a principle of public policy of cardinal importance. He found that the 

test was whether an Irish superior court, faced with a decision made by an Irish 

judicial or administrative body in like circumstances, would quash or set aside 

that decision. In the European Court o f Justice,^^ it was held that, on a proper 

interpretation of Article 26 of the Regulation, a M ember State may refuse to 

recognise insolvency proceedings opened in another M ember State where the 

decision to open the proceedings was taken in flagrant breach o f the fundamental 

right to be heard, which a person concerned by such proceedings enjoys.

The European Court o f Human Rights has also considered the non-recognition of 

judgm ents because o f a breach o f procedural rights in Pellegrini v. I ta ly ^  and 

held that a Contracting State is required to review whether the relevant 

proceedings fulfilled the guarantees o f Article 6 when the decision to be enforced 

emanates from  a country which does not apply the Convention.^^ The Court was 

careful to point out that it was not assessing the procedures o f a non-Contracting

and English order for costs on this basis, finding that it was so excessive that it was an obstacle to 
the claimant’s access to justice: Pordea  v. Times N ew spapers Lim ited  [2000] ILPr 763. W hile the 
Scottish Outer House o f the Court o f Session in SA M arie B rizzard e t R oger International v. 
William G rant & Sons Ltd (No 2) 2002 SLT 1635 found that there had no been a breach o f  Art 
6(1) in France, clearly linked breaches o f  Art 6(1) o f  the ECHR with seem ingly automatic use o f  
the public policy defence.

Re Eurofoods [2004] 4  IR 370.
Council Regulation (EC) N o 1346/2000 on insolvency proceedings (Official Journal L 160, 

30.6.2000).
“  Re Eurofoods Case C -341/04, [2006] ECR 1-03813,
^  (2002) 35 EHRR 44.

European Convention for the Protection o f Human Rights and Fundamental Freedoms 1950 
(ETS N o 5) (ECHR).
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State in light o f  the Convention, but rather reviewing the behaviour o f  the ItaHan 

court in enforcing the d e c i s i o n . T h e  standard it sets is a high one, requiring 

equivalence in respect for rights in laws and procedures o f non-Contracting States 

when they are going to be enforced in Contracting States.

Matters of Procedure Governed by the Lex Fori

It is a long accepted principle, and one that can be found in all system s o f private 

international law, that while matters o f substance are governed by the lex causae, 

matters o f  procedure will be governed by the lex for i .  The debate as to how  

exactly matters should be divided between substance and procedure is o f  equally 

long standing. It is clear that routine matters such as service o f  process, the form 

the action must take, the title and parties to the action, the com petency o f  

w itnesses, questions as to the admissibility o f  evidence, the respective functions 

o f the judge and jury and the rights to appeal, are all covered under the procedure 

branch o f  the distinction,^^ and will therefore follow  the rules o f the forum. 

Beyond these routine matters, it would seem  that whether a matter is substantive 

and procedural can depend on the context and the interpretation o f  a particular 

court.

^  The autonomous nature of the actions by the recognising and enforcing State was expressly 
reiterated by the European Court o f Human Rights in the case o f K v. Italy (no. 38805/97, § 35, 
ECHR 2004-VIII) where Italy was found to be in breach o f Art 6( I ) o f the ECHR because of an 
unreasonable delay in enforcing a Polish maintenance decision.

It must be noted that the decision in this case is difficult to reconcile with that in Drozd and 
Janousek v. Fance and Spain (1992) 14 EHRR 745 where it was held, albeit in a criminal context, 
that the Convention does not require Contracting States to verify whether the proceedings were 
compatible with all the requirements o f Art 6, but it does oblige them to refuse their co-operation 
if it emerges that the judgm ent was the result o f a flagrant breach of justice. The Pellegrini case 
does not appear to require a breach to be flagrant, noted to be an “amorphous label” : Juratowitch, 
“The European Convention on Human Rights and English Private International Law” (2007) 3 
JPIL  173, at 180. In addition, the House of Lords has tried to distinguish Pellegrini on the basis 
that it dealt with the special relationship of the Italian courts and the Vatican; Government o f  The 
United States o f  America  v. M ontgomery (No 2) [2004] I WLR 2241. However, this was not the 
basis o f the decision of the European Court o f Human Rights. See Briggs, “Foreign Judgments 
and Human Rights” (2005) \2  LQR  187, at 187.

British Linen Co. v. Drummond (1830) 10 B & C 903; Huber v. Steiner (1835) 2 Bing NC 202.
North and Fawcett, Cheshire and North's Private International Law  (13'*’ ed, Reed Elsevier, 

1999), at 72.
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The reasons for the rule that procedure be governed by the law of the forum rest 

mostly on expediency, convenience and practicality. It is difficult for a court to 

become acquainted with the laws of a foreign jurisdiction and to limit this to laws 

regarding substance clearly reduces the burden on the court and lawyers 

involved. However, a significant side effect is that a court does not have to 

implement procedural rules that it would regard as repugnant to, or even merely 

sub-standard in protecting, rights o f procedure commonly recognised in its 

jurisdiction. Instead it can use rules of procedure that have passed the tests laid 

down by the forum for the protection of procedural rights, whether constitutional, 

treaty based or otherwise and thus ensure the protection of the parties’ procedural 

rights.

The Success in Protection of Procedural Rights

In this area, as with public policy, courts have been wary o f imposing their own 

procedures on foreign courts and maligning foreign procedures as sub-standard 

for ways in which they differ from those o f the forum. The case reports include 

many cases in which the ability of the court to refuse recognition based on breach
70of procedural rights is asserted but not exercised. W hile the provisions of the 

two Brussels Regulations would appear to reduce the scope of this defence to 

recognition and enforcement, the possibility of availing o f the public policy 

exception, along with the reality o f limited use o f the defence under common law, 

probably m aintain a reasonably equivalent protection for procedural rights.

The fact that procedural matters are governed by the law of the forum will 

guarantee parties the same protections as those in all other civil cases. This 

reduces the num ber o f instances in which foreign procedures that do not reach 

human rights standards will require a court to decide whether to uphold or 

disallow them. The judgm ent o f the European Court o f Human Rights in

™ Pem berton  v. Hughes [1899] 1 Ch 781 (irregularity in service o f  process); Robinson  v. Fenner 
[1913] 3 KB 835 (foreign court had held that evidence o f  fraud was inadmissible); Richardson  v. 
Army, N avy and G eneral Assurance A ssociation  (1925) 2 LI LR 345 (refusal to stay case and send 
to arbitration).
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Pellegrini v. Italy would suggest that this decision should now be easier. If the 

proceedings which led to a foreign judgm ent did not provide for the safeguards 

required under Article 6, that judgm ent should not be enforced. In theory at least, 

this is the only standard that Contracting States should apply in relation to 

procedural rights; other systems and their ordering have to be measured 

according to this if they produce a decision that is to be enforced in a Contracting 

State.

Conclusion

Although these are the main m ethods of incorporating human rights standards, 

there are a num ber of other situations in which overall considerations of justice 

can be taken into account. Under common law, these would include a 

determination o ifo rum  non conveniens. W hile this determination will often rest 

on the appropriateness o f another jurisdiction, sometimes the question o f whether 

the plaintiff will be able to obtain justice in the foreign jurisdiction will arise.

As can be seen, the protection for human rights currently found in private 

international law is piecemeal and indirect. There is no coherent method by 

which private international rules and their application are scrutinised with respect 

to human rights standards.

Two tensions can be identified in this area. The first is between the claim to 

universality of rights found in constitutional or treaty law and the limit to the 

universal application o f such rights by virtue o f their origin in the constitution of

It has been argued that use o f  the public policy ground to protect rights under Art 6(1) needs 
“tightening up” so that Art 6(1) is not used merely as a guide but as an objective yardstick 
obliging courts to engage in issues o f  human rights law: Fawcett, “The Impact o f  Article 6(1) o f  
the ECHR on Private International Law” (2007) 56 ICLQ  1.

As the English Court o f  Appeal warned “there are other parts o f  the world where things are 
badly wrong." M uduroglu L td V. T C Z iraa t Bankasi [ \ 9S6]  QB  1225, 1248. For a discussion on 
the interaction of  forum  conveniens and anti-suit injunctions with Art 6 o f  the ECHR, see: 
Fawcett, “The Impact o f  Article 6(1) o f  the ECHR on Private International Law” (2007) 56 ICLQ  
1; McCorquodale, “Human Rights and Transnational Litigation” in Bottom ley and Kinley (ed.) 
Com m ercial Law and Human Rights (Ashgate/Dartmouth, 2002) 115, at 116-127.
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a given State or an international treaty binding only to signatories. The second 

tension is that between private international law as a part of a domestic law of a 

sovereign State, which they have the power to alter or arrange as they choose, 

within their international obligations, and private international law as part of an 

international system where certain norms require respect and the principle of 

comity is a strong consideration.

“Private international law would not perform its function if courts felt free 

to consider foreign legal rules, though applicable under the forum choice 

of law rules, as being less respectable than those of the forum, constantly 

in need, as it were, of being controlled or improved.” '̂'

It is clear, however, that the view that private international law should not be 

exempt from compatibility with human rights requirements has important 

advocates. Frequent reference to the ECHR throughout the judgment in 

Krombach v. Bamberskf^  made it clear that the European Court of Justice 

believes that private international law, at least as found in Regulations of the 

European Union, is subject to fundamental human rights standards and must be 

interpreted accordingly. Similarly the German Constitutional Court found private 

international law had to be treated the same as all other law as regards 

compatibility with the German constitution.^^ While these courts undoubtedly 

have the power to change the view of the area, it is not until the courts that 

routinely deal with private international law matters decide or are forced by 

legislation to heighten the respect for human rights required of private 

international law^^ that real change will be seen in the area. It remains to be seen

See Kinsch “The Impact o f  Human Rights on the Application o f  Foreign Law and on the 
R ecognition o f  Foreign Judgments -  A  Survey o f  the Cases D ecided by the European Human 
Rights Institutions” in Einhorn and Siehr, (eds.). Intercontinental Cooperation Through Private  
International Law -  E ssays in M em ory o f  P eter E. Nygh  (TMC Asser Press, 2004) 197, at 216.

Eek, “Peremptory Norms and Private International Law” (1973) 139 Recueil des Cours 1, at 18.
Case C -7/98 [2000] ECR 1-1935.
B V erfG E 31 ,58 .
For exam ple, in Lubbe v. Cape p ic  [2(XX)] 1 WLR 1545 Lord Bingham applied the private 

international law principles on stays o f  action first, and then dismissed the human rights 
arguments with a single sentence, saying that they would not support any conclusion not already
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whether this would be done by increased or altered use o f existing private 

international law techniques, or whether a new method, possibly inspired by 

public law, would be employed for this specific scenario.

reached by the private international law principles. This g ives the impression that there is no 
necessity to examine the human rights effects o f  the application o f  private international law rules.
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Chapter 4 Children’s Rights and Child Law

Introduction

Children are relative newcomers to the table of rights holders and the finer 

points of how they can partake are still being debated. This chapter will set 

out the basic ideas behind children’s rights and their incorporation into law. It 

will begin by looking at the theory behind children’s rights and the problems 

faced. The discussion will then examine what the various theories contribute 

to the debate on the particular rights that children possess. The next section 

will look at the sources of children’s rights, in both international and domestic 

law and the final section will look at some of the issues that arise on the 

invocation of children’s rights in internal family situations, such as child 

custody disputes.

The Concept of Children’s Rights 

Problems and Theories

Traditionally children were viewed as the property of their parents, and the 

law had no role, and no interest, unless the children happened to own 

property.' When the ideas of justice and freedom which frame our current 

understanding of human rights emerged during the Enlightenment in 

eighteenth century Europe, they were premised on rational, competent 

individuals, which left children, and others, m arginalised.'

The first major stumbling block for the ascription of rights to children is the 

lack of competence or capacity that children have to deal with any rights that 

they may possess. This is an attitude particularly associated with the “will”

' See Eekelaar, “The E m ergence o f  C hildren’s R ights” (1986) 6  O xford J L egal Stud  161 for 
details on the law relating to children throughout the ages.
■ See Hunt Federle, “On the Road to R econceiving Rights for Children: A Postfem inist 
A nalysis o f  the Capacity Principle” (1992-1993) 42 D eP aul Law  Rev  983, at 987-995.
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theory that rights are about the exercise of a right-holder’s will to compel the 

performance by another of a duty or obligation. Other problems for viewing 

children as having rights include the belief that ascribing rights to children 

will in fact do very little to advance their experiences and living conditions 

and that an idea of children’s rights will infringe upon parental authority and 

family autonomy.

A number of theorists preferred alternatives to the idea of children’s rights. 

These include that respect for rights is not the only basis for morality and 

moral duty or obligation can exist independently,^ that families should be 

autonomous and this would leave no room or need for children’s rig h ts / that 

the perspective should be switched to look at the obligations that exist and not 

the claims that can be made^ or that the preference should be for talk of right 

conduct rather than rights.^

Others do ascribe rights to children.^ Freeman is keen to refute what he sees 

as two myths as to childhood which lead to the idea that children do not have
o

rights. The first is that adults always have children’s interests at heart and 

the second is the view of childhood as a “golden age” in which children 

should be shielded from adult concepts. He believes that empirical evidence 

and a realistic look at the world as it is will easily refute these ideas. Children 

often need rights to protect them from those very adults who should have their 

best interests at heart and many children in the world have difficult lives 

which are a far remove from an idyllic “golden age” in which they deal with 

adult problems and so should have adult remedies. He believes “rights are 

important because possession of them is part of what is necessary to constitute

Hart, E ssays on Bentham: Studies in Jurisprudence an d  P o litica l Theory (Oxford U niversity  
Press, 1982), Essays 7 and 8.
'' Goldstein, Freud and Solnit, B efore the B est In terests o f  the C hild, (Free Press, 1979).

O ’N eill, “Children’s Rights and Children’s L ives” in A lston, Parker and Seym our ed., 
Children, R ights and Law  (Oxford U niversity Press, 1992) 24.
 ̂Goodin and G ibson, “Rights, Young and Old” (1997) 17 Ojrford J L ega l S tud  185.
 ̂ Such as M cCorm ick, “C hildren’s Rights; A  T estcase” in M cCorm ick, L egal R ight and  

Socia l D em ocracy  (Clarendon Press, 1982) 154; Cam pbell, “The Rights o f  the Minor; as 
Person, as C hild, as Juvenile, as Future Adult” in A lston, Parker and Seym our ed.. Children, 
R ights an d  Law  (Oxford U niversity Press, 1992) 1. Hunt Federle, “Rights F low  D ow nhill” 
(1994) 2 Int J C h ildren ’s R ights 343; M inow , “R ights for the N ext Generation: a Feminist 
Approach to Children’s R ights” (1996) 9 Har\' W om en’s U  I and M inow , “Interpreting 
R ights” (1987) 96  Yale U  1860.
* Freeman, The M ora l Status o f  Children  (K luwer Law International, 1997).
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personality. Those who lack rights are slaves, means to others’ ends and 

never their own sovereigns.”^

But there are different approaches. In M cCormick’s a n a l y s i s h i s  

formulation for rights is as follows: “to ascribe to all members of a class C a 

right to treatment T is to presuppose that T is, in all circumstances, a good for 

every member of C, and that T is a good of such importance that it would be 

wrong to deny it to or withhold it from any member of C.” ' ' Campbell'" 

draws a distinction between intrinsic and instrumental rights. Intrinsic rights 

are those which are rights in themselves or which do not depend for their 

justification on securing some other goal, such as some more basic right. 

Instrumental rights are secondary rights concerned with fulfilling a basic 

right. The relevance that this has for children is that they hold very few 

instrumental rights but far from being a central issue, this is merely 

peripheral.

Minow looks at rights for children through a feminist analysis of rights which 

focuses on relationships and connectedness.'"^ She prefers to have regard to 

the similarities between children and adults, especially that they both need 

others for survival. Rights can be part of legal arrangement which promotes 

relationships and combats hierarchy and fixed assignments of status. Hunt 

Federle would envision rights premised not upon capacity but upon power and 

powerlessness. Rights accord the rights-holder power: the power to command 

respect and deference, to challenge hierarchy, to be treated non- 

paternalistically. Rights flow downhill to the powerless: “they shift control 

and power away from those who have it to those who do not, and equalise 

relationships.” '"' In her view, to have rights is not dependent on the capacity

 ̂Freeman, The M oral Status o f  Children  (K luwer Law  International, 1997), at 86.
M cCormick, “C hildren’s Rights; A  T estcase” in M cCorm ick, L egal R ight and Social 

D em ocracy  (Clarendon Press, 1982) 154.
" M cCormick, “C hildren’s Rights; A  T estcase” in M cCorm ick, L egal R ight and Social 
D em ocracy  (Clarendon Press, 1982) 154, at 160.

Campbell, “The Rights o f  the Minor; as Person, as Child, as .Juvenile, as Future Adult” in 
Alston, Parker and Seym our ed., Children, R ights and L aw  (Oxford U niversity Press, 1992)
1 .

M inow , “Rights for the next generation; a fem inist approach to children’s rights” (1996) 9 
H arvard  W om en's L aw  Journal 1; M inow , “Interpreting R ights” (1987) 96 Yale L aw  Journal 
1860.

Hunt Federle, “Rights F low  D ow nhill” (1994) 2 Int J  C h ildren ’s R ights 343, at 365.
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to exercise or assert them. Instead having rights is about prohibiting those 

who already have power from exerting it.

The Rights that Children Hold

The question as to what rights children actually have is one that is of far more 

interest in the practice of children’s rights law. The early child liberationists'^ 

advocated the equal treatment of children and maintained that they were 

entitled to the same range of rights as adults.’’ They sought to liberate 

children from virtually all disabilities the law imposed on them and argued 

that the concept of childhood was a form of oppressive and unwarranted 

discrimination to exclude children from the adult world. These views were 

premised on the belief that children had a far greater ability for self- 

determination than that with which they had previously been credited.

While the importance of these views for generating a reassessment of 

children’s capacity for autonomy and responsible action must be 

acknowledged,'* the views of the children’s liberationists have come in for 

much criticism and modern knowledge of children and childhood would 

discredit some of their ideas. There is a significant difference, both mentally 

and physically, between adults and children, which means that some adult 

rights are simply not suitable for children, while other rights that adults do not 

have will be necessary because of the vulnerability of children in certain 

respects. It is now accepted that doing what is best for children requires more 

complex analysis as to what rights will best achieve this.

Some of the theorists have also examined what their theories mean for 

determining what rights children hold. McCormick leans towards rights that 

are protective rather than autonomy based and has no problem with the 

formulations of children’s rights and decisions on their implementation being

Hunt Federle, “Rights Flow Downhill” (1994) 2 IJCR 343.
Who were writing in the United States in the 1960s and 1970s and seen as part of the 

American civil rights movement.
Farson, Birthrights (Penguin, 1978); Holt Escape from  Childhood (EP Dutton, 1974). 
Fortin, Children's Rights and the Developing Law  (Lexis Nexis, 2003), at 5.
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made by adults.'^ Campbell would suggest the classification of the interests 

of the minor according to the minor’s status as person, as child, as juvenile 

and as future a d u l t . H e  believes that this classification draws attention to 

the broad range of (possibly conflicting) interests that should be taken into 

account by the law or anyone making decisions on a child’s behalf.

Eekelaar is especially interested in determining the rights that children have."’ 

He talks about rights as protecting interests and recognising claims. There is 

some conflict here, especially when the interests are defined by others, which 

he resolves by saying that a claim simply that people should act to further my 

welfare (or interests) as they define it is in reality to make no claim at all. He 

feels that these interests are only those benefits which the subject him self or 

herself might plausibly claim themselves.

“So adult’s duties towards young children cannot be convincingly 

perceived as reflecting rights held by the children unless it can be 

plausibly assumed that, if fully informed or the relevant factors and of 

mature judgement, the children would want such duties exercised 

towards them.”'"

He acknowledges that an “imaginative leap and guess’’"̂  is necessary in order 

to decide what a child might have wanted once it reaches a position of 

maturity.

Eekelaar believes that deciding what rights children have is essentially an 

empirical decision and that evidence must be acquired and continually revised 

to help make it. He does however formulate a framework of the kind of 

claims children may plausibly make or wish to make if they could. He orders

M cCormick, “Children’s Rights; A  T estcase” in M cCorm ick, L egal R ight and Social 
D em ocracy {Clarsndon  Press, 1982) 154.

Campbell, “The R ights o f  the Minor: as Person, as Child, as Juvenile, as Future Adult” in 
A lston, Parker and Seym our ed.. Children, R ights and Law  (Oxford U niversity Press, 1992)
1 .

■' Eekelaar, “The Em ergence o f  C hildren’s R ights” (1986) O xford J  L egal S tud  161 and 
Eekelaar, “The Importance o f  Thinking Children have Rights” in A lston, Parker and Seym our 
ed.. Children, R ights and Law  (Oxford U niversity Press, 1992) 221.

Eekelaar, “The Importance o f  Thinking Children have R ights” in A lston, Parker and 
Seymour ed.. Children, R ights and Law  (Oxford U niversity Press, 1992) 221, at 229. 

Eekelaar, “The Em ergence o f  Children’s R ights” (1986) O xford J L egal S tud  161, at 170.
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them into “basic” interests (to physical emotional and intellectual care), 

“developmental” interests (that their potential be developed so that they enter 

adulthood was far as possible without disadvantage) and their “autonomy” 

interests (the freedom to choose a lifestyle of their own). The first of these 

has pre-eminent status while the other two can be compromised.

There are two main strands to the problem of “future-oriented consent” best 

expressed by F r a n k l i n . T h e  first is an obvious logical difficulty that “if the 

justifiability of paternalistic intervention is really to depend on future consent, 

there is no way of knowing at the time of intervention whether it is 

justified.”'^ The second is a more serious objection that there is “a danger 

that the consent to intervention which is achieved at some future date is itself 

the product of the process of intervention; that is, consent is manufactured, 

created or contrived by the very process of intervention.”"̂

Sources of Rights for Children

The theoretical problems highlighted with regard to determining the content 

of rights for children have not prevented the promulgation of lists of rights 

that should be attributed to them. This has occurred on a national, regional 

and international stage, with various judges, legislators and activists all 

finding some common ground in selecting rights and interpreting their 

application. The development of the area is far from complete; amidst the 

common ground there remains much disagreement and uncertainty, but the 

law of children’s rights is a distinct area that can be examined.

The formal establishment of the international movemient for children’s rights 

can be placed at the founding of the Save the Children International Union, an

Franklin, “C hildren’s Political R ights” in Franklin (ed.), The R ights o f  Children  (Basil 
B lackw ell, 1986) 24. The clearest exam ple o f  this is ensuring a ch ild ’s education. In later 
years, because o f  that education, the former child will be glad he or she has received that 
education and so would retrospectively consent to it. It is questionable whether such consent 
would be given had that child not received an education that em phasised the importance o f  
education.

Franklin, “C hildren’s Political R ights” in Franklin (ed.), The R ights o f  Children  (Basil 
B lackw ell, 1986) 24, at 34.

Franklin, “C hildren’s Political Rights” in Franklin (ed.). The R ights o f  Children  (Basil 
B lackw ell, 1986) 24, at 35.

52



organisation dedicated to the relief of children everywhere, in the aftermath of 

World W ar I. It was under the influence of the founder of this organisation, 

Eglantyne Jebb, that one of the earliest international human rights instruments 

was drafted and approved. The Declaration on the Rights of the Child was 

adopted by the League of Nations in 1924. This short document contained 

five principles and was “essentially paternalistic and welfare-oriented, its 

conceptualisation of the child stressed vulnerability and the emphasis was on 

protective strategies.””̂  The Declaration was not binding and very few states 

incorporated it into their domestic law; however, it laid the groundwork for all 

future international documents relating to children’s rights."

The 1924 Declaration was followed by the Declaration on the Rights of the 

Child 1959, which was created by a unanimous non-binding resolution of the 

General Assembly of the UN. This was a longer document and the first 

serious attempt to describe in a reasonably detailed manner what constitutes 

children’s overriding claims and entitlements, but still contained only ten 

principles and again only had the limited status of a declaration."^ In addition, 

some of the principles in the Declaration now appear outdated.' As Thorpe 

LJ has stated:

“The relevance and value of the UN 1959 Declaration is most 

doubtful. In terms of relevant social policy it could be said to be 

almost antiquated since it is now nearly 40 years old and in terms of 

social development and in terms of understanding of child 

development and welfare that is an exceedingly long time.”^'

Fottrell, “One step forwards or two steps sidew ays? A ssessing the first decade o f  the U N  
Convention on the Rights o f  the Child”, in Fottrell (Ed.), R evisiting C h ild ren ’s Rights: 10  
years o f  the U N  C onvention on the R ights o f  the C hild, (2000), at 2.

Cynthia Price Cohen, “The Human Rights o f  Children” (1982-1983) 12 Cap U L Rev  369, 
at 371.

Jane Fortin, C hildren 's R ights and the D evelop ing  Law  (L exis N exis, 2003), at 36.
This can be seen in Principle 6: “The child, for the full and harmonious developm ent o f  his 

personality, needs love and understanding. He shall, wherever possible, grow up in the care 
and under the responsibility o f  his parents, and, in any case, in an atmosphere o f  affection and 
o f moral and material security; a child o f  tender years shall not, save in exceptional 
circum stances, be separated from his mother. Society  and the public authorities shall have the 
duty to extend particular care to children without a fam ily and to those without adequate 
means o f  support. Payment o f  State and other assistance towards the maintenance o f  children 
o f  large fam ilies is desirable.”

Re A (children: 1959 UN D eclaration) [1998] 1 FLR 354, at 358. Although this raises the 
question o f  how  well the 1989 Convention w ill stand the test o f  time.
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The United Nations Convention on the Rights of the Child^^

Although these eariier documents show that the emergence of the child as an 

independent rights-holder is not a recent phenomenon, the substantive content 

of both declarations tends to see children as passive recipients or objects 

rather than subjects of international law and are concerned with the “special
33protection” of children rather than their empowerment. The Convention on 

the Rights of the Child “provided the first positive assertion of entitlement to 

rights.” "̂* It can also be seen as marking “the end of the age-old idea that 

children, at least in legal terms, are no more than possessions of their 

g u a r d i a n s . T h e  Convention on the Rights of the Child also differs from the 

preceding Declarations in that it is a binding document and the ratifying states 

have agreed to “undertake all appropriate legislative, administrative, and other 

measures for the implementation of the rights recognised in the present 

Convention.”^̂  A Committee on the Rights of the Child was established to 

monitor the progress of States Parties in this regard.^’

The Convention on the Rights of the Child is the most comprehensive 

instrument dealing exclusively with the protection and promotion of children 

and their rights. It was adopted in 1989 and includes a Preamble, Part I, with 

41 operative articles, and Part II, with 12 additional articles on procedures. 

States quickly moved to ratify the Convention on the Rights of the Child and 

it entered into force in record time.^* Today only two countries, Somalia and 

the USA, have failed to ratify the Convention.

As Le Blanc remarks:

577 UNTS 3, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. 
A/44/49 (1989).

As found in Principle 2 o f the 1959 Declaration.
O’Halloran, The Welfare o f  the Child: The Principle and the Law  (Ashgate/Arena, 1999), 

at 281.
Hammarberg, “The UN Convention on the Rights o f the Child -  and how to make it work” 

(1990) 12 HRQ 97.
Art 4 of the CRC.
Art 43 o f the CRC. For details on Ireland’s first appearance before the Committee see: 

Kilkelly, “In the Best Interests of the Child?: An Evaluation o f Ireland’s Performance Before 
the UN Committee on the Rights o f  the Child” (1998) 16 /L7’293.

On the 2"'̂  September 1990.
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The rapid and widespread acceptance of the Convention on the Rights 

of the Child is impressive and remarkable. No other specialised UN 

human rights convention has been accepted so quickly and with so 

much apparent enthusiasm."

The fact that a vast majority of countries have subscribed to the Convention 

on the Rights of the Child has increased its moral force and raised the 

principles it contains to truly international principles. This wide acceptance 

also has a particular importance for children of international families. Not 

only does it present the possibility of a harmonised view of the rights that 

children should have, wherever they happen to be; it also provides an 

instrument that is outside and above State law so that it can be called into 

action by all children, including those who fall outside the limits of any one 

State’s protection.

However it is arguable that the widespread acceptance came at a price. The 

adoption of the Convention on the Rights o f the Child by consensus 

undoubtedly resulted in a series of compromises in its articles, with the effect 

that some of the provisions are not entirely uncontroversial in meaning and 

sometimes the language used is possibly too broad and ambiguous to be 

efficient.

Article 1 of the Convention on the Rights of the Child provides that the term 

“child” means every human being under the age o f eighteen, unless the law 

applicable to the child provides for majority to be attained earlier. As this 

means that all the rights in the Convention on the Rights of the Child apply to 

all the different stages of maturity from new-born infant'^^ to the day before a 

person’s eighteenth birthday, regard is to be had to one of the guiding

Lc Blanc, The C onvention on the R ights o f  the C hild  (U niversity o f  Nebraska Press, 1995), 
at xi.

There is a debate as to whether the Convention has an ante-natal remit. S ee A lston, “The 
Unborn Child and Abortion under the Draft Convention on the Rights o f  the C hild” (1990) 12 
HRQ  156; Rutkow and Lozman, “Suffer the Children? A  Call for United States Ratification  
o f the United Nations C onvention on the Rights o f  the C hild” (2006) 19 Harx’ Hum Rghts J 
161. at 186.
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principles of the Convention, the “evolving capacities of the child”'̂ ' during 

the interpretation and application of the substantive rights in the Convention 

on the Rights of the Child. This stems from the idea that a statement of 

children’s rights must be able to respond to the developments of the different 

stages of childhood to be effective.'^^ Fottrell states that this approach is 

carried out by different classes of rights assuming greater significance as the 

child matures. “Thus protective and provisory rights are overtaken in 

importance by the participatory rights as children move towards adulthood.”"*̂

Another important guiding principle in the Convention is found in Article 3 

which states that the best interests of the child must be a primary 

consideration in every decision which affects him or her. Central guiding 

principles can also be found in Article 2 which provides for non

discrimination between children and, finally, in Article 12 which provides for 

the hearing of children in relation to matters that concern them.

The remaining substantive articles in the Convention on the Rights of the 

Child may be grouped into three categories of rights. The first of these is 

survival and development rights and these are rights to the resources, skills 

and contributions necessary for the survival and full development of the 

child.'^"’ The second category is that of protection rights. The Convention 

provides that children should be protected from all forms of abuse, neglect, 

exploitation and cruelty.'*^ The final category consists of various participation 

rights. The key provision here is the Article 12 right to be heard."*^

A s found in Art 5 o f  the CRC.
V an Beuren, In ternational La w on the R ights o f  the C hild, (Martinus N ijhoff, 1994), at 50.
Fottrell, “One step forwards or two steps sidew ays? A ssessin g  the first decade o f  the U N  

Convention on the Rights o f  the Child” in Fottrell (ed.). R evisiting C hildren 's Rights: 10  
yea rs o f  the UN Convention on the R ights o f  the Child, (K luwer Law International, The 
Hague, 2000), at 4.

The main provision protecting these rights is found in A rticle 6 which provides for the right 
to life and that States shall ensure to the maximum extent possible the survival and 
developm ent o f  the child. Other specific protection is found in Article 27, w hich provides for 
the right to an adequate standard o f  living. A rticle 24, which provides for the right to good  
quality health care, and A rticle 28, which provides for the right to an education, amongst 
others.

In addition, children are also to be protected in the criminal justice system  under Article 40  
and in tim es o f  war under Article 38. A rticle 22 also provides for the special protection o f  
refugee children.

Others include Article 14, the right to freedom o f  thought, conscience and religion. Article 
15, the right to freedom o f  association, and A rticle 17, the right to access information.
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There are two conflicts that run throughout the entire document. The first is 

the conflict between “best interests” and the rights of the child, and the second 

is the tension between family autonomy and the rights of the child."^^ The 

absence o f a provision in the Convention on the Rights of the Child giving 

one priority over the other in either case and the lack of specific guidelines as 

to the weight to be applied to each and how a balance is to be struck are 

probably generally indicative o f the consensus method used in its adoption. 

However, it has also been suggested that this ambivalence affirms “the 

appropriateness of the judicial approach”"** and preference for the judicial 

approach can also be seen in other articles. For example. Articles 3 and 12 

both bring to mind a judicial determination -  Article 3 in the need to 

determine the particular best interests of the child in the instant case and 

Article 12 by providing for the child to be heard in the course of the 

determination.

The term “rights” must be treated with caution. As Bainham says:

Many of the aspirations for children set out in the UN Convention 

could arguably never be enforced as legal rights by individual children 

in the courts. They are o f a progressive and programmatic nature and, 

thus, dependent on political will and the availability and commitment 

of resources in the individual countries.

But the enforceability of the rights in the Convention on the Rights of the 

Child is perhaps not to be seen as the sole criterion by which the Convention 

should be judged. Despite the limits in general international law and 

international legal procedures and the compromises apparent from the text, 

most commentators are agreed that the Convention on the Rights of the Child 

represents a significant milestone in the area o f child law. The Convention on 

the Rights of the Child elevates children to the status of independent rights- 

holders, as agents in their own right. As many countries did not enact the

The U S believes that the CRC com es down to strongly against fam ily autonom y and this is 
one o f  the reasons for its failure to ratify the C onvention.

O ’Halloran, The W elfare o f  the Child: The P rinciple and the L aw  (Ashgate/Arena, 1999), 
at 288.

Bainham, Children: The M odern Law  (2"‘* Ed., Family Law, 1998), at 57.
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Convention on the Rights of the Child directly into their domestic law but 

adopted differing methods of implementation, some more effective than 

others, it can be said that the primary force of the Convention on the Rights of 

the Child on most countries comes from the “recognition of the standard it 

sets as a target” to which the States should aspire.

In addition to the aspirational nature of the text of some of the provisions, the 

dualist nature of the Irish legal system means that the ratification of the 

United Nations Convention on the Rights of the Child by the Irish 

government does not result in the provisions of the Convention forming part 

of domestic law. However, the Irish courts have, on a number of occasions, 

taken note of the provisions of the Convention on the Rights of the Child to 

assess the operation of other legislation. This is particularly so with regard to 

refugee applications as can be seen by Finlay Geoghegan J ’s assertion in 

Nwole V. M inister fo r  Justice^^ that the Refugee Act 1996 must be construed 

and its operation applied by the authorities in accordance with the Convention 

on the Rights of the Child.^^

In other cases, the judges have looked to certain provisions for definitions and 

guidance^^ but the Convention on the Rights of the Child does not seem to 

have been so far relied upon to overrule any act or action of a State body. 

Although this would be the ultimate assurance of its incorporation into Irish 

law, the Convention on the Rights of the Child has an influence, not only 

through the judges’ awareness of its existence, but also because of the 

requirement that the government comply with its international obligations.

The extent and success o f its compliance are monitored and publicly 

commented on by the Committee on the Rights of the C h i l d , m a k i n g  it more 

difficult for the government to ignore its influence.

Hamilton and Roberts, “Tenth Anniversary o f  the UN Convention” (2000) Family Law  
Journal 30.

High Court, 31 October 2003, Finlay Geoghegan J,
This statement has been followed in other cases, such as the substantive hearing o f Nwole 

V. M inister fo r  Justice unreported HC 26 May 2004, Peart J and Dada v. M inister fo r  Justice 
unreported HC 31 January 2006, McMenamin J.

E.g. in relation to education: Sinnottv. M inister fo r  Education [2001] 2 IR 545 and 
O ’Donoghue v. Minister fo r  Health [1996] 2 IR 20.

See www.ohchr.org/english/bodies/crc/

58



The European Convention on Human Rights®^

The European Convention on Human Rights (ECHR) is an extremely 

important human rights instrument, both generally in international law and 

particularly for States that have incorporated into their national law, as Ireland 

has done in the European Convention on Human Rights Act, 2003. Any 

examination of human rights protection in the region would be incomplete 

without a study of the way in which the ECHR system deals with the issue. 

This is no less true in relation to children’s rights.

It has been said that the ECHR has established;

“ [n]ot only the world’s most successful system of international law for 

the protection of human rights, but one of the most advanced forms of 

any kind of international legal process.

It has a special place amongst international human rights instruments and its 

particular importance is widely acknowledged. There are perhaps two 

distinctive features that are responsible for these accolades. The first is the 

establishment of a court, the European Court of Human Rights, and the 

second is the right of individual petition. These petitions have led to an 

extensive jurisprudence from the Court interpreting and developing the 

principles laid down in the ECHR and leading to a comprehensive body of 

law.

The protection of individual rights in the Convention is influenced by the 

operation of a number of principles, and the most important here is that of the 

margin of appreciation. W hat this means is that “the State is allowed a certain 

measure of discretion, subject to European supervision, when it takes 

legislative, administrative or judicial action in the area of a Convention

European Convention for the Protection o f  Human Rights and Fundamental Freedom s 1950  
(ETS N o 5).

For a detailed examination o f  the rights o f  the child under the European C onvention on 
Human Rights see: Ursula K ilkelly, The C hild an d  the European Convention on Human 
R ights (Ashgate/Dartm outh, 1999).

Janis, Kay and Bradley, E uropean Human R ights Law: Text an d  M ateria ls, (2"‘* ed., Oxford  
University Press, 2000), at 3.
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right.”^̂  The principle was first developed in Handyside v. UK '̂^ where the 

Court reasoned that the domestic authorities, being “in direct and continuous 

contact with the vital forces of their countries” ®̂ are in a better place to take 

certain decisions than a panel of international judges, especially in regard to 

whether a measure is necessary in a democratic society and proportionate with 

the legitimate aim sought to be achieved. The doctrine reflects the subsidiary 

role of the Court in protecting human rights: the ECHR scheme envisages that 

the initial and primary responsibility for the protection of human rights lies 

with the Contracting States. The role o f the Court is merely to monitor 

activities and exercise a power of review. The concept has evolved in the 

case law of the Court and it has become clear that the scope of the margin will 

vary according to the circumstances, the subject matter and the background to 

the issue before the Court as well as the presence or absence of common 

ground among the Contracting States. As will be seen below, it has often 

been relied upon in cases relating to children and families.

Reading through the text of the ECHR will unearth only two direct references 

to children. These references are to be found in Article 5 allowing the 

detention of a minor for the purpose of educational supervision or bringing 

him or her before the competent legal authority, and in Article 6(1) which 

provides that the press and public may be excluded from all or part of the trial 

where the interests of juveniles require. Despite being largely drawn from the 

Universal Declaration of Human Rights, it does not reiterate that docum ent’s 

assertion that special care and assistance should be given to childhood.^'

This does not mean that children can have no cause of action under the 

ECHR. On the contrary. Article 1 provides that the Contracting Parties secure 

the rights and freedoms in the ECHR to “everyone” within their jurisdiction. 

Previous practice o f the ECHR institutions clearly shows that this includes

Harris, O ’B oyle and W arwick, Law  o f  the E uropean Convention on Human Rights, 
(Butterworths, 1995), at 12.
’’ (1979) 1 EHRR 737.
^  Ibid., 753

Art 25(2) o f  the U niversal Declaration o f  Human Rights.
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children, meaning that there is little to prevent the application of provisions of 

the ECHR to children.^^

As children are unlikely to be able to institute actions themselves, the Court in 

Scozzari and Giunta v. Italy^^ provides an indication of when it will allow an 

action to be instituted on a child’s behalf. Here the mother of children taken 

into public care was allowed to act on behalf of her children despite the fact 

that all her parental rights had been transferred from her. Her position as 

natural mother gave her the standing to act on the children’s behalf. The 

Court did recognise that if this was not allowed:

“There is a danger that some of those interests [of the child] will never 

be brought to the Court’s attention and that the minor will be deprived 

o f effective protection of his rights under the Convention.” '̂'

Clearly this can be utilised by children who are caught in a dispute between 

their parents and the State, but it does not do much to help those whose 

parents are the cause of any infringement of their rights, or where they do not 

have parents able and willing to challenge the decisions of the national 

authorities.^^ It would seem a fair conclusion that children are unlikely 

themselves to invoke the provisions of the ECHR in order to ensure their 

protection. Rather the protection provided will be indirect, stemming from 

the Contracting States’ awareness that legislation and practice of national 

authorities must be in accordance with the ECHR.

Kilkelly, The C hild and the European Convention on Human R ights (Ashgate/Dartmouth, 
1999), at 4.
“  (2002) 35 EHRR 243.

Ibid., 274.
In the case o f  N sona  v. N etherlands (2001) 32 EHRR 170 the European Court allowed the 

child’s alleged aunt to take an action in her name, in light o f  the aggravating circum stances, 
despite there being no evidence that she was entitled to act on her behalf or that the child had 
authorised her to do so. K ilkelly argues that in the absence o f  a parent or guardian who can 
introduce an application on a child’s behalf, any party who has the child’s interests in mind 
should be entitled to make a bona fide claim; K ilkelly, “N sona the N etherlands  The 
Treatment o f  Minors and the European Convention on Human R ights” (1996) 8 I n t J R e f L  
640, at 649.
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Issues that arise in proceedings relating to the custody of and access to 

children have come before the Court under Article 8 of the ECHR. This 

article provides:

1 Everyone has the right to respect for his private and family life, 

his home and his correspondence.

2 There shall be no interference by a public authority with the 

exercise of this right except such as is in accordance with the law and 

is necessary in a democratic society in the interests of national 

security, public safety or the economic well-being of the country, for 

the prevention of disorder or crime, for the protection of health or 

morals, or for the protection of the rights and freedoms of others.

Janis, Kay and Bradley^^ point out that the phrasing of this article is unusual 

within the ECHR. It “refers directly to no particular protected action”^̂  

instead speaking of a right to respect for private and family life. Respect is a 

rather vague concept and its use here strongly suggests that the Contracting 

States have a considerable leeway, or margin of discretion, in the regulation 

of family relations and this is reflected in the jurisprudence of the Court.

Children’s rights are protected under Article 8 in a number of ways.^* First of 

all children have the same rights as adults to respect for their family lives. 

Children have the right of individual petition to complain and any interference 

in the family life of a child will have to be justified with reference to Article 

8(2). A second protection for children under Article 8 is that parents’ rights to 

respect for family life is not absolute and interferences can be justified on the 

basis of either the protection of the health and morals of the child, or the 

protection of the rights and freedoms of the child. It has been recognised that, 

as well as protecting the family as unit, it is also necessary to protect the 

individual members of the family. A third way in which children’s interests 

can be protected is the presence of children’s interests affecting the court’s

Janis, Kay and Bradley, E uropean Human R ights Lm w : Text an d  M ateria ls  (2"“* ed., Oxford 
University Press, 2000), at 225.

Ibid.
See Herring, “The Human Rights Act and the W elfare Principle in Fam ily Law -  

C onflicting or Com plem entary?” (1999) II CFLQ  223.
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understanding of the extent of the adult’s rights to be protected, without a 

reference being made to the words of limitation that appear in the ECHR. 

Finally, children’s rights can often also be protected by adults who are 

enforcing their own rights.

Cases alleging a breach of Article 8 in the context of custody or contact 

disputes are usually brought by a parent, and so the Court has not had the 

opportunity to examine the issues involved from the perspective of the 

possibility of an infringement o f the child’s rights. Instead, we have a 

reasonably clear picture of what parents’ rights in the area involve, 

accompanied always by a compatibility test with what the national authorities 

have determined that the child’s best interests are. This has led to the 

judgments of the Court having a distinctly paternalistic tone. The rights of the 

children are said to have a limiting effect on the rights of the parents, but, 

when the Court engages in balancing the various factors in the case, it 

balances the rights o f the parents with the best interests of the child, rather 

than the rights of the child. The use of the expression does reflect the United 

Nations Convention on the Rights of the Child, but it also perhaps contributes 

to the ease with which the Court feels it can leave the determination of the 

best interests of the child to the national authorities. The Court has provided 

no guidelines as to what should be taken into account in determining the best 

interests of the child; neither has it stated the weight that should be accorded 

to any relevant factors. If it were using the rights of the child as a counter 

balance, these rights would perhaps have to be given a base in the ECHR 

itself and so would have to be laid out more explicitly.

Drawing from the cases,^^ it would seem that what the child’s rights in the 

area include having their best interests and protection considered in custody 

decisions’® and contact with the non-custodial parent to the extent that this is 

consistent with their health, development and w e ll-b e in g .T h e y  would seem 

to have the right to be sheltered from conflict between their parents by the

See also Kilkelly, The Child and the European Convention on Human Rights 
(Ashgate/Dartmouth, 1999), at 241-261.
™ Hokkanen v. Finland (1995) 19 EHRR 139 

Hoppe Germany (2002) 38 EHRR 285; Sommerfeld i’. Germany (2003) 35 EHRR 565.
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reduction of contact with the non-custodial parent.^" While it is an 

infringement of the rights of the other parent for the parent with custody to 

constantly move the children around in order to evade contact or access 

orders/'^ it is unclear whether the children involved in these cases have rights 

which are being infringed by these actions.

There is no doubt that the ECHR is an important human rights document. 

However, it cannot be said to have greatly changed the landscape of 

children’s r i g h t s . T h e  lack of innovation provided by the Court is partly due 

to its extensive application of the doctrine of the margin of appreciation.

With such a wide discretion left to the national authorities, they have tended 

to carry on mostly as before.^^ In allotting greater weight to the best interests 

of the child, and even the importation of that term which is not found in the 

ECHR, the Court has adjusted its jurisprudence to take account of the 

universal signing by the Contracting States of the United Nations Convention 

of the Rights of the C h i l d . I t  thus followed the lead of the Contracting 

States, rather than providing the initiative. Going into the future, it would 

seem likely that the protection provided for children’s rights by the ECHR, 

and the determination of the content of those rights by the European Court of 

Human Rights will continue to be influenced by the United Nations 

Convention on the Rights of the Child and developments in the Contracting 

States.

H oppe  V . G erm any  (2002) 38 EHRR 285.
Ignaccolo-Z en ide  v. Rom ania  (2001) 31 EHRR 212.
Apart from in the area o f  illegitim acy where it provided the impetus for the removal o f  

discrimination on the grounds o f  birth: M arckx  v. Belgium  (1979) 2 EHRR 330.
?c

The exception being the greater protection given to parents’ procedural rights. Although  
these can indirectly protect the child, they do not generally deal with the rights o f  children.

This adjustment is made possib le by the v iew  o f  the ECHR as a living instrument that must 
evo lve  so as to maintain relevance to current legal and social conditions: T yrerv . U K  (1978)
2 EHRR 1 and by the Court's attitude o f  attaching less importance to the lack o f  evidence o f  a 
com m on European approach, and more importance to the clear and uncontested evidence o f  a 
continuing international trend in the area: G oodw in  i'. U K  (2002) 35 EHRR 18.

A s K ilkelly  argues, the ECHR could becom e a successful method o f  m axim ising the 
potential o f  the CRC for vindicating the rights o f  children by invoking the principles and 
provisions o f  the latter Convention when utilising the successful system  o f  individual petition  
o f  the former: Kilkelly, “The Best o f  Both W orlds for C hildren’s Rights? Interpreting the 
European Convention on Human Rights in the Light o f  the U N  Convention o f  the Rights o f  
the C hild” (2001) 2 3 / / ; ? e  308, at 3 l l .
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The Irish Constitution

There is no explicit mention of children’s rights in the 1937 Constitution. 

However, it is clear that the child, as a person, receives the protection of the 

general constitutional rights shared by adults set out in the Constitution,^* 

such as the right to have their life and person protected. In addition, the

articles on the family, Articles 41^^ and 42, have been found to be the source
80of specific rights for children, as has Article 40.3 on personal rights. The 

judgments in G v. An Bord Uchtdla^^ revealed certain unenumerated rights to 

which the child is entitled. O’Higgins CJ gave the fullest exposition of these 

rights when he stated;

Having been born, the child has the right to be fed and to live, to be 

reared and educated, to have the opportunity of working and of 

realising his or her full personality and dignity as a human being. 

These rights of the child (and others which 1 have not enumerated)
O ')

must equally be protected and vindicated by the State. "

Other judges in the Supreme Court also found that the child has natural rights 

“in respect of its care, welfare, health and upbringing” ' and that there existed 

a constitutional right “to the provision for [children] of religious and moral, 

intellectual, physical and social education” as the correlative of their parents' 

duty,*"  ̂while W alsh J in G v. An Bord Uchtdla^^ stated that;

This is confirm ed in In re the A doption  {No. 2) B ill 1987  [1989] IR 656  where Finlay CJ 
stated, at 662 “The rights o f  a child w ho is a member o f  a fam ily is not confined to those 
identified in Arts 41 and 42  but are also rights referred to in Arts 40 , 43 and 4 4 .”
™ Although Shannon notes that Art 41 lacks a child focus, failing to recognise the child as a 
juristic person with individual rights: Shannon, C hild Law  (Thom son Round Hall, 2005), at 3.

Shatter, F am ily Law  (4 ’'’ ed., W olfhound Press, Dublin, 1997), at 50-54.
[1980] IR 3 2 . ’
Ibid., 56 per O ’H iggins CJ. W hile often quoted as authoritative statement o f  the rights 

children enjoy, in TD  v. M inister f o r  E ducation  [2001] 4  IR 259  Murphy J questioned the 
weight to be accorded to it on the basis that it would appear that the statement was 
unsupported by other members o f  the Supreme Court in that case.

Ibid., 68 per Walsh J.
Ibid., 87 per Henchy J.
Ibid.
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The child’s natural right to life and all that flows from that right are 

independent o f any right o f the parent as such.^^

In general the tone of Articles 41 and 42 emphasises the primacy and 

autonomy of the family, subordinating the rights o f the individual child.

This is demonstrated in the interpretation of section 3 o f the Guardianship of 

Children Act, 1964 which provides that the court must regard the welfare of 

the infant as the first and paramount consideration in the determination of a 

number o f issues concerning the infant.

It was examined in the case o f Re J.H, an infant^^ where Finlay CJ stated;

s. 3 o f the Act o f 1964 must be construed as involving a constitutional presumption 

that the welfare o f the child, which is defined in s. 2 o f  the Act in terms identical to 

those contained in Article 42, s. 1, is to be found within the family, unless the Court 

is satisfied on the evidence that there are com pelling reasons why this cannot be 

achieved, or unless the Court is satisfied that the evidence establishes an exceptional 

case where the parents have failed to provide education for the child and continue to 

fail to provide education for the child for moral or physical reasons.*®

This clearly shows the priorities inherent in the Constitution and the fidelity to 

them injudicial interpretation.^'^

The most recent example of this is the case of N  v. Health Service Executive. 

In this case the unmarried parents of Baby Ann placed her for adoption. She 

had been placed with her prospective adoptive parents and had established a 

strong bond with them by the time the case was heard. The mother withdrew 

her consent just over a year later and shortly afterwards the parents married. 

They began a habeas corpus application to have custody of Baby Ann

^^Ibid.,1% , per W alsh J.
The constitutional right o f the child to be brought up and educated by his or her parent 

renders it constitutionally impermissible to regard the welfare o f the child as the param ount 
consideration in any dispute as to his or her upbringing or custody between parents and third 
parties: Family Law  (4* ed., W olfhound Press, Dublin, 1997), at 45.
**[1985] IR 375.

Ibid., 395.
Conneely notes that Art 41 represents a legal im pedim ent to any State intrusion into the 

marital family, even in the name o f child protection: Conneely, “C hildren’s Rights in Irish 
Constitutional Law” (2003) 3 IJFL 2, at 3. See also Family Law  (4* ed„ W olfhound Press, 
Dublin, 1997), at 578-593 for a discussion o f the Irish Constitution and the welfare principle.

N  V. Health Sen'ice Executive unreported. Supreme Court, 13 N ovem ber 2006.
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transferred to them. This was refused in the High Court but the Supreme 

Court found that the trial judge had erred in finding that the natural parents 

had failed in their duty towards their daughter. This left the test set down by 

Finlay CJ in Re JH, an infanP^ that there must be compelling reasons why the 

child’s welfare could not be achieved within the natural marital family. 

Despite the evidence of experts of the damage that would be caused to the 

child due to her separation from those to whom she had formed an 

attachment, the Supreme Court felt that there were no compelling reasons 

here.

Arising from a habeas corpus application, this case concerned the question as 

to the lawfulness or otherwise of the prospective adoptive parents’ custody of 

Baby Ann. This question of lawfulness did not depend on an examination of 

the rights of the child, and the court was not allowed to simply apply a best 

interests test. Instead, it was constitutionally required to determine whether a 

presumption that the child should be in the custody of her natural parents was 

rebutted on the basis of either a failure of duty of the parents, or compelling 

reasons why the child’s welfare could not be achieved within the natural 

family. On this outline of the case, the rights of the child are sidelined and the 

interests of the natural family are given primacy.

However, both Hardiman and Geoghegan JJ in their respective judgments 

emphasised that the presumption that the welfare of the child was best served 

by being with her natural parents was not an artificial presumption and this 

would seem to suggest that, even had the case been approached from a rights 

or best interests o f the child angle, the decision may not have been different.

In addition, the rights of the child were expressly relied upon in the decision 

so that, instead of, as would be expected under a habeas corpus application, 

merely directing the transfer of custody, the court was obligated to put in 

place a scheme for the phased transferral of custody to ensure the least harm 

to the child.

Claims relating to children’s rights have come before the Irish courts on a 

number of occasions. It is worth examining how the courts have dealt with a

[1985] IR 375.

67



few of these issues to determine how the general principles of constitutional 

protection have been used in practice.

One area is whether the State could deport the non-national parents of Irish 

citizen children. It was originally believed that a child’s Irish citizenship was 

a barrier against the deportation of the entire family, except in very 

exceptional c a s e s . T h e  decision of the Supreme Court in Lobe and 

Osayande v. Minister fo r  Justice'^'^ demonstrated the falseness of this 

perception. It was held that the constitutional right of the Irish bom applicant 

in each case to the company, care and parentage of its parents within the State 

was not absolute and unqualified. Each case was to be assessed on its merits 

and the entirety of the circumstances was to be taken into account. Ensuring 

the efficiency and maintenance of the immigration and asylum system was 

found to be a sufficient reason on which to base a deportation order in such a

The focus in the Supreme Court was very much on the family as a unit, 

unsurprisingly as it was the right of the family as a unit to remain in Ireland 

which was the basis of the case. The recognised right of residence of the 

child was quickly dismissed variously as a qualified right subject to law of the 

land goveming where the parents could or could not live,^^ one that had not 

yet vested in the child or simply as one the child was incapable of exercising. 

The notion that the parents were exercising a right on behalf of the child was 

not r e a l i s t i c . T h e  authority of the family was recognised but so too that it

F ollow ing the decision in Fajujonu  i’. M inister fo r  Justice  [ 1990] 2 IR 151.
[2003] 1 IR 1. C onneely notes, in relation to this case, that worries about unequal 

treatment o f  the non-marital child have been replaced with concerns over the apparently 
unequal position o f  children with non-national parentage; C onneely, “Children’s Rights in 
Irish Constitutional Law ” (2003) 3 IJFL 2, at 4.

A referendum was passed the fo llow ing year which changed the provisions o f  the 
Constitution relating to the right to citizenship and the absolute right o f  a child born in Ireland 
to be an Irish citizen has been curtailed. The alteration to Art 9 o f  the Constitution was 
enacted by the T w enty-Seventh A m endm ent o f  the Constitution Act 2004. The basis for Irish 
citizenship o f  children born in Ireland to non-national parents is set out in the Irish 
Nationality and Citizenship A ct 2004 , s 4 . Thus the likelihood o f  a situation such as that in 
Lobe  recurring would be minimal, although the case presents an interesting exam ple o f  Irish 
constitutional protection for children in practice.

And one which was subject to consideration o f  the integrity o f  the immigration and asylum  
system . L obe and O sayande  v. M inister f o r  Justice  [2003] 1 IR 1, 87 per Murray J.

In an interesting fo llow  up to the Lobe  case, the European Court o f  Justice in the case o f  
C ase C -200/02  Chen and Zhu v. S ecretary o f  S ta te fo r  the H om e D epartm en t [2004] ECR 
19925, rejected the Irish governm ent’s argument that the child lacked the capacity to exercise
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was not within the authority of the family for ahen parents to decide to live
Q Q

within the State. It was pointed out by Denham J that, while the family is 

the primary unit group, it is a unit of the State and so “the State may make 

appropriate laws which may impinge upon the family for the common 

good.”^̂

Another area of case law that concerns children’s rights is the relationship of 

care for the health of family members to the authority of the family. This was 

briefly discussed in Ryan i’. Attorney General. T h e  plaintiff objected to the 

fluoridation of public water supplies.'^' One of her arguments was that this 

was a usurpation of parental authority guaranteed under Article 41.1. The 

Supreme Court found against her on this ground with O Dalaigh CJ stating:

It is sought to establish as a corollary that parents are entitled to omit

to provide for the health of their children if they so think fit. One of

the duties of parents is certainly to ward off dangers to the health of

their children, and in the Court’s view there is nothing in the

Constitution which recognises the right of a parent to refuse to allow

the provision of measures designed to secure the health of his child

when the method of avoiding injury is one which is not fraught with
10^danger to the child and is within the procurement of the parent. “

This is a reasonably trenchant recognition by the court of the individual right 

of a child to have appropriate steps taken to secure his or her health, and that 

constitutional protection of the autonomy o f a family does not cover denial of 

this right.

her right o f  residence, m eaning it could not be exercised for her by the parent. It held that the 
capacity o f  an EU national to be the holder o f  rights guaranteed by the Treaty and secondary  
law was not conditional on age.

Lobe an d  O sayande  v. M inister f o r  Justice  [2003] 1 IR 1, 159 per Hardiman J.
^  Ibid.. at 60 per Denham J.
‘“ [1965] IR 294.

The Health (Fluoridation o f  Water Supplies) A ct 1960 placed an obligation on health 
authorities to provide for this.

Ibid., at 350, per O ’Dalaigh CJ.
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However, a more recent Supreme Court case would seem to suggest 

otherwise. In Northwestern Health Board v. HW  and the Health Board 

sought to compel the parents of an infant to consent to the carrying out of a 

PKU screening test on the infant. This test establishes the existence of certain 

metabolic conditions which could be present in an otherwise healthy child and 

could cause serious health problems in later years. It involved a small 

puncture of the infant’s heel to extract a small quantity of blood and it was 

accepted that any possibility of harm to the infant was minimal. The parents 

argued that their decision to refuse to consent to the screening test was within 

their rights of family authority as protected in the Constitution.’'̂ '̂

The majority of the Supreme Court found in favour of the p a r e n t s . T h e  

clear consensus was that this was not an exceptional circumstance warranting 

State interference to fill a gap left by neglectful or derelict parents. As 

Denham J stated;

The people have chosen to live in a society where parents make 

decisions concerning the welfare of their children and the State 

intervenes only in exceptional circumstances.'*^^

Murphy J concentrated on the harm that could ensue to the child by 

undermining parental decisions “by eroding the interest and dedication of the 

parents in the performance of their duties”, w h i l e  Murray J found more to 

be wary of in the State obtaining a general power of intervention, bringing 

with it the risk of the introduction of social control whereby the State would 

be substituted for the family.

[2001] 3 IR 622. This case has set the threshold for State intervention in the fam ily at a 
very high level and represents a som ewhat different approach to that seen in Southern H ealth  
B oard  v. CH  [1996] 1 IR 219; Shannon, C hild L aw  (Thom son Round Hall, 2005), at 43.

In earlier correspondence with the Health Board it appeared that the objection w as on 
religious grounds; however, this was not pursued in the courts where the objection relied on 
the premise that the screening test w as an invasive procedure, how ever m inim al, and the 
parents did not want their son to be subjected to it.

Keane CJ dissented, stating ib id ., 707 that “In this case, the defendants have refused to 
protect and vindicate, so far as practicable, the constitutional right o f  Paul to be guarded 
against unnecessary and avoidable dangers to his health and welfare. The courts, in my view , 
can and should.”

Ibid., 722, per Denham J.
Ibid., 733 per Murphy J.
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A more recent High Court case stands in clear contrast. Not only did the

decision come down against the parent, but the facts themselves are more

dramatic. In March 2004, an urgent application was made to Finnegan P in

the High Court to override the lack of parental consent to heart surgery on a

newborn child. The mother had refused the consent with support from her

Jehovah’s W itness community, who believe that there is a biblical injunction

against receiving blood transfusions. At that point Finnegan P made the child

a ward of court and ordered the provision of any necessary medical treatment.

The child recovered well but further surgery was needed in August and, as the

issue of non-consent remained, the authorities sought to establish if the March

decision applied to all future necessary medical treatment, surgeries and blood

transfusions. An application was made to Abbott J in the High Court in

August 2004 and he held that the five month old baby girl should receive the

life saving treatment, extending the scope o f the original orders to encompass
108the forthcoming operation and consequences arising from it.

It is probable that the majority in the Supreme Court in the PKU case would 

uphold the decision of the High Court on these applications. The parents’ 

refusal to consent to the PKU screening test was not an exceptional 

circumstance to warrant court interference; a refusal to consent to life saving 

treatment is far more likely to fall into that category. In the first scenario, 

there remains only a slim possibility of the child ever suffering from the 

parents’ decision. In the second, the child’s very life is placed in direct peril 

by the refusal to consent.

As a source of rights, the Constitution of Ireland is clearly of the utmost 

importance to children who are Irish citizens and resident in I r e l a n d . T h e r e  

are, however, limitations for other children. While children who are Irish 

citizens but resident abroad are entitled to the full protection of the 

Constitution, there are practical limits on the effectiveness of this protection

Unreported, High Court, 5 August 2004, Abbot J; Martin W all, “Court a llow s baby to 
have surgery” Irish Times 6'*' A ugust 2004.

Although Shannon maintains that the result o f  cases such as N orth W estern H ealth B oard
W  [2001 ] 3 IR 622, T D v. M in ister f o r  E ducation  [2001 ] 4 IR 259  and L obe and O sayande  

V. M inister f o r  Justice, E quality and L aw  Reform  [2003] 1 IR 1 has left the children in society  
w ho are most in need, those who are dependent on the State for their education, health, 
welfare and citizenship, in a legal limbo: Shannon, C hild L aw  (Thom son Round Hall, 2005), 
at 6.
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when the child is subject to foreign laws and out of the reach o f State 

bodies."^ The Law Reform Commission, while acknowledging that the 

courts should retain a residual jurisdiction to intervene in appropriate cases to 

protect the status and rights of an Irish citizen child resident outside the State, 

also detailed the problems this can cause with regard to both enforceability 

and the principle of comity and respect for the sovereign authority of other 

S tates.' '  ’ And for non-citizen children residing in Ireland, there are the 

possible discrepancies of protection arising from the wording of the 

C onstitu tion ." ' Thus the protection that the Constitution can provide for 

international families is limited in scope.

It appears that the current constitutional position in Ireland will soon be 

altered. Interest in children’s rights has grown in the last number of years and 

there have been demands for a constitutional amendment to include express 

constitutional rights for children from a number of sources. The Kilkenny 

Inquest Investigation,"^ the Constitutional Review Group""* and the UN 

Committee on the Rights of the Child’s Review"^ have all expressed the 

opinion that such change would be desirable.

The government has committed itself to holding a referendum on the subject 

of express constitutional rights for children and a draft constitutional 

amendment was issued in February 2007."^ This proposes the deletion of 

Article 42.5 of the Constitution and the insertion of an Article 42A, headed 

“Children”, after Article 42.4. Concerns have been expressed about the

' MC  V. Delegacion Provincial de M alaga  [ 1999] 2 IR 363 where McGuiness J found that 
the fact that the child is an Irish national is ground for exercising jurisdiction, although the 
court should do so circumspectly.

Law Reform Commission, Report on the Implementation o f the Hague Convention on 
Protection o f  Children and Co-operation in respect o f  Intercountry Adoption  (LRC 58, 
Dublin, 1998), at 73-74.

See Binchy, “The Implications o f the Referendum for Constitutional Protection and 
Human Rights Part II” (2004) 22 ILT  166.
' Kilkenny Incest Investigation Report presented to M r Brendan Howlin TD, M inister fo r  
Health by South Eastern H ealthboard  (Dublin, Stationary Office, 1993).

Constitution Review Group Report o f  the Constitution Review Group (Dublin, Stationery 
Office, 1996).

This body recommended that the State take further action to incorporate the Convention on 
the Rights o f the Child into domestic law, both in 1998 {Concluding Observations o f  the 
Committee on the Rights o f  the Child, Ireland, UN Doc. CRC/C/15/Add.85) and in 2006  
(Concluding O bsen’otions o f  the Committee on the Rights o f  the Child, Ireland, UN Doc 
CRC/C/IRL/CO/2) and envisaged that this could take the form of constitutional amendment.

This can be found at: htiD://www.om c.gov.ie/vicwdoc.asp?DocID-402
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wording o f  the amendment and while the proposed provisions attempt to deal 

with issues such as the introduction of the “best interests” principle into Irish 

constitutional law, the adoptability o f marital children and the prevention of 

the sexual abuse o f children, it has been stated that the provision does not 

increase the express level o f  protection for children’s rights in the 

Constitution.'

It is important to note though, that even as it stands, the idea o f children as 

rights holders in Ireland has achieved constitutional footing, even if  the 

protection is not as explicit or as powerful as it could be."*

Cultural Diversity and Children’s  Rights

In relation to respect for children’s rights on a worldwide basis a wider 

question arises. Are human rights in fact universal? Can we seek to enforce 

the same rights in the same way in all countries and all parts o f the world? 

There are strong arguments to be made on both sides’’  ̂and the present

Kilkelly and O ’Mahony, “The Proposed C hildren’s Rights Amendment: Running to Stand 
Still?” (2007) 10 Irish Journal o f  Family Law  19. These concerns echo those of speakers at 
C hildren’s Rights and the Constitution, a conference held by the School of Law, Trinity 
College D ublin on 21 Feb 2007, such as Carolan, “The Constitutional Consequences of 
Reform: Best Interests after the Referendum ” (2007) \Q IJFL  9.

It should also be noted that the Charter o f Fundam ental Rights o f the European Union 
contains, in Article 24, specific protection for children rights. For discussion o f the origin of 
the section see Stalford, “The Rights o f Children in International Proceedings: An EU 
Perspective” [2003] Int J  Fam L  68. The rights protected are clearly influenced by the 
Convention on the Rights o f the Child and would appear to be the core rights that children 
need that are not covered by the human rights in the rest o f the Charter. This article comes 
under Chapter III o f the Charter, which is entitled “Equality” . In this way it can be said to 
attempt to deal with differences between children and adults by ensuring that they are not 
treated differently when there is no need, by giving them a right to be heard, and that they are 
treated differently when there is a need, by ensuring that their best interests are a primary 
consideration. For a discussion o f the Charter generally and it’s role in the EU see: de Burca 
and Aschenbrenner, “Developm ent o f European Constitutionalism  and the Role o f the EU 
Charter on Fundamental R ights” (2002-2003) 9 Coluin J  E ur L 355; Sacerdoti, “The 
European Charter o f Fundam ental Rights: From a Nation State Europe to a C itizen’s Europe” 
(2002) 8 Coliim J  E ur L  37.

See Talbot, Which Rights Should Be Universal? (Oxford University Press, 2005) at 39-47; 
Donnelly, “Cultural Relativism  and Universal Human Rights” (1984) 6 HRQ  400; Brown, 
“Universal Human Rights: a Critique” in Dunne and W heeler (ed.) Human Rights in G lobal 
Politics (Cam bridge U niversity Press, 1999) 103; Parekh, “Non-ethnocentric U niversalism ” 
in Dunne and W heeler (ed.) Human Rights in G lobal Politics (Cam bridge University Press, 
1999) 128.
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position would seem to be represented by the wording of paragraph 5 of the
IVienna Declaration. "

All human rights are universal, indivisible and interdependent and 

interrelated. The international community must treat human rights 

globally in a fair and equal manner, on the same footing, and with the 

same emphasis. While the significance of national and regional 

particularities and various historical, cultural and religious 

backgrounds must be borne in mind, it is the duty of States, regardless 

of their political, economic and cultural systems, to promote and 

protect all human rights and fundamental freedoms.

This provision recognises that human rights can be universal, but it also 

acknowledges that other factors may have to be taken into account in their 

implementation.

Cultural relativism argues that local cultural positions, including religious, 

political and legal practices, properly determine the existence and scope of 

civil and political rights enjoyed by individuals in a given so c ie ty .''' 

Tolerance and respect for self-determination preclude cross-cultural 

normative judgments. The human rights regime set out by international 

documents such as the Universal Declaration of Human Rights is said to be 

based on the Western outlook of the best ordering of society and so it is not 

suitable for States that do not share the same philosophical foundation. For 

example, some cultures place greater value on community and society, on an 

individual’s duties and responsibilities and the ideology of rights can be said 

to have a negative impact on the way of life in such cultures. The fear that 

insisting on universal human right enforcement is yet another example of 

Western imperialism provides a strong background to these arguments.

On the other hand, it has been said that the argument that there is no universal 

concept of human rights

‘-°U .N . D oc. A /C O N F. 157/24 (Part I) at 20 (1993).
T eson, “International Human Rights and Cultural R elativism ” (1985) 25 Va J In t’l L  869, 

at 870,
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“is rarely advanced by the oppressed, who are only too anxious to 

benefit from perceived universal standards.” '"^

Cultural relativists are also accused of engaging in discrimination by arguing 

that human rights do not apply to some people because of their background or 

circumstances of birth. In addition, a look at the structure of international law 

and at international human rights treaties and the States that have ratified 

them, the appearance is one of a universal conception of human rights.

In regard to children, the matter is made even more complex. No recipe or 

formula has yet been found for the perfect way to raise a child and, even if 

there was, variations would be required depending on the society that the 

child is being brought up to be part of. Different cultures also have varying 

perceptions of the role of children in society and what should be expected or 

required of them .'"“̂ Three examples that often arise when cultural diversity 

and children are being discussed are child labour, female genital mutilation 

and corporal chastisement.

In the Western world, the concept of childhood has acquired a significant 

importance, and children are supposed to be able to enjoy it without 

responsibilities or worries. In less prosperous countries, the assistance 

provided to the economic welfare of a family from the work of a child can be 

invaluable. It has been recognised that a universal ban on child labour cannot 

be imposed without ensuring that families will have the means necessary to 

survive in the absence of the child’s income or a s s i s t a n c e . I n  addition, the 

perception of the role of the child, or his or her position in society, would

H iggins, P roblem s an d  P rocess: In ternational Lm w  an d  H ow  We Use It (Clarendon Press, 
1994), at 96.

This does, however, have to be qualified by the number and scope o f  reservations to a 
number o f  the treaties.

The use o f  cultural relativism  as a defence before the Com m ittee o f  the Rights o f  the Child 
is discussed in Harris-Short, “International Human Rights Law: Imperialist, Inept and 
Ineffective? Cultural R elativism  and the U N  Convention on the Rights o f  the C hild” (2003)  
25 HRQ n o .

For exam ple, the United Nations C onvention on the Rights o f  Child recognises in Art 32  
that the child has the right to be protected from econom ic exploitation and from performing 
hazardous work or work likely to interfere with education and requires that States should  
provide a minimum age for adm ission to em ploym ent, but it does not itse lf specify such an 
age.
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require alteration from one where he or she has a present economic

importance, to a view where the child is being prepared, through education,
1 ^ 6for a future more active role. '

1 " ^ 7Female genital mutilation “ is widely held to be an unsupportable practice, 

with limited objective benefits and extensive drawbacks. However, it is 

culturally important in some areas and women who were subject to it as 

children, when they could not consent, have indicated that they would now  

consent. An approach o f education and persuasion is being undertaken here, 

it being recognised that a simple ban will not stop the practice and could in 

fact make matters worse.

Attitudes towards the corporal punishment o f children vary widely among 

States. The corporal chastisement o f children has been outlawed in some 

States'"^ while other States allow varying levels*‘̂ ° and it is sometimes 

difficult to provide an exact limitation between acceptable correction and 

child abuse. Different cultures can have different attitudes towards this 

limitation and so the treatment that a child can be legitimately subject to can 

vary according to the State he or she is currently present in. An issue that 

arises is whether a State should apply its rules regarding corporal punishment

W einer, “Child Labour in Developing Countries; The Indian Case” (1994) 2 In t’l J  Child 
Rgts 121 concludes that the establishm ent o f com pulsory education is a necessary condition 
for the reduction and abolition o f child labour laws as where the legal school-leaving age is 
lower than the age o f adm ission to em ploym ent children will be likely to illegally seek 
employment.

For further discussion see; Brennan, “The Influence o f Cultural Relativism  on 
International Human Rights Law; Female Circum cision as a Case Study” (1988-89) 7 Law & 
Ineq  367.
'■* Boulware-M iller, “Fem ale Circumcision; Challenges to the Practice as a Human Rights 
Violation” (1985) 8 Harv W om en’s L J  155, at 165 where she notes that posing the practice as 
a violation o f the ch ild ’s rights both implies that the mothers who allow it are bad parents and 
interfere with the parents’ rights to rear their children according to their own cultural norms 
and traditions. Both these factors may result in resentm ent from the parents to outside 
attem pts to end the practice. The outlawing of the practice may result in the sanitary and 
safety conditions deteriorating further as the practice goes underground.

A recent exam ple is New Zealand where in M ay 2007 the Crimes (Substituted Section 59) 
Am endm ent Act was passed by parliam ent rem oved the defence o f the use o f reasonable 
force by parents in disciplining children so that the crim inal laws on assault apply equally to 
parents or carers. M any European States have also banned corporal punishm ent by parents. 
See w w w.endcorporalpunishm ent.com .

For example in New South W ales s. 61AA o f the Crim es Act 1900, inserted by the Crimes 
Am endm ent (Child Protection -  Physical M altreatm ent Act 2001, prohibits force to head or 
neck o f  child and to any part o f the body where it is likely to cause harm lasting more than a 
short period and in G am bia the Children’s Act 2005 provides for the responsibility o f parents 
to “ensure that domestic discipline is adm inistered with humanity and in a manner consistent 
with the inherent dignity of the child.”
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to a family from a different culture, or if the parents should be allowed to
131punish the child according to their cultural traditions.

Explanations of why parents or educators may reject methods or ideas 

accepted elsewhere can be two-fold. The first is because they believe that this 

is best for their child. This can be linked to religious beliefs and a spiritual 

view of children’s welfare, such as the refusal of Jehovah’s Witnesses to 

consent to blood transfusions for their children as according to their religious
13^beliefs this is not in the spiritual best interests of the child, “ or to cultural 

mores and a need to ensure that their children are not disadvantaged within 

the community that they will live, an example being female genital mutilation 

as this allows the girl to marry more successfully.'^^

The second explanation is that children are our link to the future and this can 

influence their parents and educators in providing an environment for their 

development guaranteed to ensure that they maintain their culture, ideologies 

and religious beliefs into the next generation. An example of this can be seen 

in the United States case of Wisconsin v. Yoder^^^ where Amish parents 

sought exemption from the requirement of compulsory education past 

elementary school, the Supreme Court found that the compulsory school 

attendance law violated the parents right to the free exercise of religion. The 

parents objected to the higher education provided because it would be an 

“impermissible exposure of their children to ‘worldly’ influence in conflict 

with their beliefs.”’ The parents here were allowed to bring their children 

up according to their beliefs in order to ensure that their way of life would 

continue to thrive.

As occurred in England in the case o f  /? v. Derrivierre (1969) 53 Cr. App. Rep. 637 where 
a West Indian father was charged with an assault on his 12 year old son occasioning him 
actual bodily harm. The boy had been disobedient and the father punished him by punching 
him a number of times in the face. The Court of Appeal held that there was no doubt but that 
the English laws, which allowed chastisement if it was moderate and reasonable, should 
apply.

Jehovah’s witnesses and blood transfusions.
Fran Hosken, The Hosken Report -  Genital and Sexual Mutilation o f  Females (4‘̂  Ed., 

WIN News Lexington, 2002) where it is noted that men often will not accept a girl for 
marriage who has not undergone the procedure.
'■'^(1972)406 US 205.
'^^(1972)406 US 205 ,211 .
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These cultural diversity issues arise mostly in the public law arena, usually 

raising stark issues of criminal law. It may be possible to envisage 

circumstances where they could arise in a private law custody dispute but it is 

difficult to predict how they would be dealt with. An example is if a child 

was more likely to be exposed to certain practices that required cultural 

justification if placed in the custody of one parent rather than the other. This 

might be justifiably used to ensure the other parent has custody if the practices 

were prohibited under national domestic legislation despite any cultural 

context, but it was certain that the particular parent would persist. It is less 

clear if this can be, or should be, done if the practice is not actually prohibited 

but meets with strong disapproval within the general populace of the State.

In addition to these dilemmas, there are many examples of cultural differences 

in private law as well, including in child custody decisions and decision 

making. A clear example can be seen in Nigerian law. The law governing the 

custody of children following a divorce or separation will be that of the law of 

the marriage and can be statutory, customary or I s l a m i c . I n  customary law
138custody is often tied to the dowry system. If, following a separation or 

divorce, the dowry is not repaid then the child belongs to the f a t h e r . E v e n  

the statutory law, drawn largely from British law, has its own cultural 

influence, as can be seen in the case of Oyelowo v. Oyelowo''^^ where the 

judges noted that the legislation had to be inteipreted in a Nigerian context 

and the patrilineal aspects of Nigerian society were emphasised to result in a 

decision whereby the male children were placed in the custody of their 

father.''^'

Examples may be physical chastisement that is close to the outer limits o f what is 
reasonable, or the refusal to support a girl beyond the minimum educational requirements.

Owasanoye, “The Regulation o f Child Custody and Access in Nigeria” (2005-06) 39 Fain 
L Q 405, at 406.

Owasanoye, “The Regulation o f Child Custody and Access in Nigeria” (2005-06) 39 Fain 
L 2  405, at 420-421.

Although there is provision that the child’s best interests should be paramount, the 
traditional practice often prevails: Owasanoye, “The Regulation o f Child Custody and Access 
in Nigeria” (2005-06) 39 Fain L Q 405, at 421. In 2003 a federal Children’s Rights Act was 
passed to implement Nigeria’s obligations under the Convention on the Rights o f the Child 
and this may change the position when ratified by the State legislatures.
''“’ (1987) 2 NWLR 175 (Nig.).

The refusal o f customary norms to give way to human rights pressure can also be seen in 
the Supreme Court o f  Zimbabwe case o f Magaya  v. Magaya  [1999] 3 LRC 35 where a 
customary law preferring male heirs to female heirs was upheld. It was observed that to
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The primacy of the best interests of the child is a widely cited principle in the 

laws of most countries, but the results of its application can vary widely.

Some jurisdictions grant a wide discretion to the judge in custody disputes, 

others provide a checklist of factors they have to take into account in their 

consideration of the evidence,'"'" and some provide for legal rules as to which 

parent should have custody. The latter is the position under Islamic family 

law. States such as Egypt''*^ and Iran’'^ provide that following a divorce, the 

mother will have the responsibility of hizanat, a concept similar but not quite 

identical to that o f custody, for her children until they reach a certain age, 

often slightly younger for a male child. However, a mother can also disentitle 

herself from having custody by remarrying.'''^ The role of the paternal 

grandfather is also quite important under Iranian law where the father and 

paternal grandfather hold the right of wilayat over the child, this gives them 

the right to act as wall, or natural guardian, and administer the child’s assets 

and properties and act as legal representative of the child, and so if both 

parents died, the hizanat would go to the paternal grandfather.

An example of contrasting approaches to the best interests principle came 

before the English courts in the case of Osman v. Elasha.^'^^ In this case the 

mother had removed the children from the care of their paternal grandmother 

in Sudan, contrary to an order of the Sudanese court, and brought them to the 

United Kingdom, where the father was already living. The parents had 

previously divorced and the mother had remarried and under local law was

allow  fem ale children to inherit in a broadly patrilineal society would disrupt the customary 
laws o f  that society.

For exam ple, see in Australia, s. 60CC o f the Fam ily Law A ct 1975 provides a list o f  
matters that the court must consider when determ ining what is in a ch ild ’s best interests.

Art 20  o f  the Egyptian Personal Status Law o f  1929, as amended by Law 100 o f  1985, 
provides that a mother has custody o f  her male children to the age o f  ten, and fem ale children  
to the age o f  twelve.

Under a Parliamentary B ill ratified in July 2002  hizanat is entrusted to the mother for 
children until they reach seven years and after that the father has the preference for hizanat. 
Ebrahimi, “Child Custody (Hizanat) under Iranian Law: An Analytical D iscussion” (2005-06) 
39 Fain L Q  459, at 467.

Iranian Civil Code, Art 1170, the mother’s right o f  hizanat is terminated on remarriage and 
the father w ill take the responsibility o f  hizanat. A lthough it can be inferred from the Family 
Protection A cts, Arts 12 and 13 that a court can determine after the remarriage that the mother 
is still the most appropriate person for the hizanat o f  the child. Ebrahimi, “Child Custody 
(Hizanat) under Iranian Law: An Analytical D iscussion ” (2005-06) 39 Fam L Q  459, at 472.

Ebrahimi, “Child C ustody (Hizanat) under Iranian Law: An Analytical D iscussion” (2005- 
06) 39 Fam L Q  459, at 470.

[2000] 2 W LR 1036. A  similar case is In Re S (M inors)(A bduction) [1994] 1 FLR 297.
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not entitled to custody of the children on her remarriage. The father sought 

for the children to be returned to Sudan and the mother argued that if the 

children were returned to Sudan there was no possibility of the children being 

placed in her custody, or of her gaining increased access to them. At first 

instance, O ’Connell J held, looking at expert evidence, that it was clear that 

the Sudanese courts do take account of the best interests of the child but they 

do so in accordance with Sudanese law and culture which involves different 

concepts from British concepts. He felt that the application of Muslim law to 

this Muslim family was appropriate and acceptable and this could not be a 

reason not to return the children. The Court of Appeal upheld the return order 

on appeal with Thorpe LJ noting “what constitutes the welfare of the child 

must be subject to the cultural background and expectations of the jurisdiction 

striving to achieve it.” ' ‘*̂  He also warned against cultural imperialism in the 

area:

There is an obvious threat to comity if a state whose system derives 

from Judao-Christian foundations condemns a system derived from an 

Islamic foundation where that system is conceived by its originators 

and operators to promote and protect the interests of children within 

that society and according to its traditions and values.” '"*̂

Even States which appear to have predominately the same approach can have 

rules that vary to a greater or lesser extent. Two particular areas that 

demonstrate this are the role of unmarried fathers and rules regarding 

international relocation of the primary caregiver and the child. A contrast can 

be noted between the positions in Ireland and Australia concerning the status 

of unmarried fathers. Under section 61C of the Family Law Act 1975, both 

parents of a child who is not 18 have parental responsibility for the child.

This is irrespective of the relationship between the parents. In Ireland, the 

Guardianship of Infants Act 1964 provides that an unmarried mother will 

automatically be guardian of her child, but a father has to either make a joint 

declaration with the child’s mother that they are the child’s parents and have

[2000] 2 WLR 1036, 1042. 
[2000] 2 WLR 1036, 1044.
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agreed that he should be appointed g u a r d i a n o r  apply to court for an order 

conferring on him the status o f guardian.'^'

For international relocation, the most interesting contrast is between England 

and New Zealand.'^' The English Court o f Appeal case o f Payne v. Payne^^^ 

in demonstrates that the prevalent attitude in that jurisdiction is in favour of 

the primary caregiver moving with the child. This is because it is felt that in 

any evaluation o f the welfare o f the child as the paramount consideration 

great weight must be given to the emotional and psychological well-being of 

the primary c a r e r , a n d  often this will be improved by permitting a 

reasonable relocation. However, in New Zealand, more emphasis is placed on 

the relationship with the contact parent. The leading authority there is D  v. 

5'^  ̂ and in that case the New Zealand Court o f Appeal felt that the trial judge 

had erred in giving the Payne decision too much weight, which they found 

was inconsistent with the wider all-factor child-centred approach required 

under New Zealand law. Instead the reasonableness o f the parent’s desire to 

relocate must be assessed in relation to the disadvantages o f reduced contact 

with the other parent, along with all other factors.

S. 2(4) o f the Guardianship o f Infants Act 1964, as inserted by s. 4 o f the Children Act 
1997.

Under s. 6A o f the Guardianship of Infants Act 1964, as inserted by s. 12 of the Status of 
Children Act 1987 and am ended by s. 6 of the Children Act 1997.

This disparity is also reflected between jurisdictions with closer borders such as within 
individual states within the United States where different state take different approaches. E.g. 
Tennessee: Aaby  v. Strange (1996) 924 S.W .2d 623 held that the custodial parent will be 
allowed to move unless the other parent can show the move is vindictive or evidences such 
bad judgm ent as to be harmful to the child. Idaho: Roberts v. Roberts (2002) 64 P .3d 329 
places the burden on the parent who wishes to move to show that the move is in the best 
interests o f the child, as a state against it.

[2001] 1 FLR 1052
Payne v. Payne [2001] 1 FLR 1052, 1062, per Thorpe LJ.
[2002] NZFLR 116.

156 approaches in a number o f other jurisdictions are laid out in W orwood,
“International Relocation -  The D ebate” (2005) 35 Fain L 621. A recent Circuit Court 
decision refused to allow the primary caregiver move back to Australia with a three month 
old child, GF  v. DC  unreported. Circuit Court, 10''’ M ay 2007, M cM ahon J, and the recent 
decision o f  the Supreme Court in an application for an interlocutory injunction to prevent two 
women in a same-sex relationship relocating with the child that they both cared for and was 
the natural child of one o f them to Australia for a year, on the application of the natural 
father, the sperm donor, to grant the interlocutory orders may also be an indication that the 
involvement o f the contact parent, or even a parent with a putative right to contact, may 
outweigh any arguments for relocation: M cD  v>. L  unreported. Supreme Court, 19 .Tuly 2007.
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Children’s Rights and the Family

“Attempting to consider the rights and needs of (very young) children 

without simultaneously taking into account the rights and needs of 

their parents is akin to attempting to isolate someone’s arm from the 

rest of their body.” '^’

If any further indication of the necessity to consider the place of children 

within the family when considering the issue of children’s rights is wanting, it 

can be found in the realisation that children are the result of the exercise by 

their parents of one of their widely recognised rights.

“The right of men and women of marriageable age to marry and to 

found a family shall be recognized.” '^*

This is a right that it is generally only thought to be acceptably constrained in 

very limited circumstances and even then there is a disinclination to do so.'^^ 

The reasons for this are based on both the importance that is attached to 

having children and being parents and the reluctance to place so much power, 

in effect an immense power of general interference, in the hands of any 

government.

This can lead to a view o f children as a product which makes it difficult to 

assert individual rights of personhood for them. If we accept the right to have 

children, it is difficult to deny parents any interest, or perhaps even rights, in 

the children once they are bom. As Midgely has phrased it:

Guggenheim , W hat’s Wrong with C hildren 's R ights (Harvard U niversity Press, 2005) at
14.

Art 23.2 o f  the United N ations International Covenant on C ivil and Political Rights, 
adopted and opened for signature, ratification and accession  by General A ssem bly resolution  
2200A  (X X I) o f  16 D ecem ber 1966. See also Art 12 o f  the European Convention on Human 
Rights.

E.g. D espite the fact that the U S Ninth Circuit case o f  G erb er  v. H ickm an  (2002) 291 F 3d 
617 found that a prisoner did not have a right to procreate, this was a 6-5 decision and has 
generated a large amount o f  controversy. L egislation mandating sterilisation has also been  
overruled {e.g. Skinner v. O klahom a  (1942) 316  US 535) and generally looked upon 
unfavourably.

Harris, “The Right to Found a Fam ily” in Scarre ed.. Children, P aren ts and P o litics  
(Cambridge U niversity Press, 1989) 133
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“To bear children is therefore normally to be put in a situation where 

their removal will cause one great pain and lasting psychological 

trauma. If that does not ground a “right” it would be interesting to 

know what does.” '^'

But that is not to say that these rights are rights of property. The fundamental 

problem that lies in family law is that it cannot be analysed in terms as stark 

as property rights. To say that parents have a right to care for and enjoy the 

benefit of a relationship of love and affection with their children does not 

stem from a claim that they own them. It merely reflects that in a world 

which is most often given meaning through our interactions with others, the 

relationship between parent and child is inexplicably profound. The child is 

not without rights in this relationship, in many cases these will carry a greater 

weight because he or she is the more fragile party.

One reading of this will give rise to an analysis of the parent-child 

relationship as one of conflicting rights with parents and children on opposing 

teams, but

“the notion that children’s rights could be pitted against parents’ rights 

is altogether too simplistic. Families, even dysfunctional and abusive 

ones, have complex patterns of inter-relatedness which make it 

problematic to conceive of the situation in terms of sharp lines or to 

conceptualise the issues in oppositional terms.” '^“

As well as the individual rights of all the family members, their interests in 

the family unit and its continued existence must be given weight. In some 

instances these will be in harmony. But when they differ, the dynamic mix of 

interdependency in a family means that an adjustment is necessary all round, 

even for those whose rights could objectively be said to triumph.

M idgley “Rights Talk W ill N ot Sort Out Child Abuse: Com m ent on Archard on Parental 
Rights” (1991) 8 J  A p p  Phil  105.

Parkinson, “Child Protection, Permanency Planning and C hildren’s Right to Family L ife” 
(2003) M  I n t J  L Pol & Fam  147.
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A child has a status within the family and this can define his or her individual 

rights and responsibilities. The liberal principles of personal autonomy and 

privacy may have a place in family discourse, but they are not exhaustive of 

the principles that bind people together and structure their relationships.’ '̂̂

“Communal living requires that we can not always do what we wish, 

or win every dispute which emerges as a consequence of conflicting 

wishes and intentions; a communal and cooperative life makes 

compromise a necessity for everyone.”

The compromise here will apply to children as well as parents. While much 

discussion of the rights children have centres around their capabilities and 

level of development, it is clear that their role as a member of a family plays a 

part in the determination of their rights, just as it plays a part in the 

determination of their parents’ rights and responsibilities.

Human rights form part of public law and the presence of children’s rights in 

the public law arena take the regular role expected of human rights; protecting 

children from State interference or helping them to obtain benefits from the 

State. Their presence in the private law arena of custody and contact disputes 

can be problematic, especially when the complex nature of family 

relationships is taken into account. All this can lead to the conclusion that the 

concept of rights is not an appropriate one to deploy in this context and, as 

outlined above, theorists have proposed different methods of ensuring that the 

dignity of a child is protected and his or her needs are met. But the practical 

realities have to be taken into account;

“W hether we like it or not, the language of rights is the language in 

which political priorities are settled and the position of minors must be 

related to this framework.

Schoem an, “Parental D iscretion and Children’s Rights; Background and Im plications for 
M edical D ecision-M aking” (1985) 10 J M ed & P hil 45.

Franklin, “Introduction” in Franklin ed.. The R ights o f  Children  (Oxford, Basil B lackw ell, 
1986), at 8.

Cam pbell, “The Rights o f  the M inor” in A lston, Parker and Seym our (ed.), Children, 
R ights an d  L aw  (Oxford U niversity Press, 1992) 1, at 6.
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In addition, the increasing preoccupation of State legislation concerning the 

family with children and child-related matters leads to a distinct blurring of 

the public private divide with regard to family law. While previously State 

governance of families centred around the relationships between adults, now 

State interest in families focuses in on children. This both stems from and 

requires greater protection of children’s rights and also brings family law 

further into the public law arena, allowing greater scrutiny of what were 

previously private affairs.

Conclusion

Despite the theoretical difficulties in fitting children into the traditional 

scheme of what it means to be a rights holder, children do have rights. And 

yet these difficulties mark children’s rights and their incorporation into law as 

a separate category in the general branch of human rights. Different attitudes 

are required towards children’s rights; different changes in the law are 

necessary to take them into account. It can be difficult to determine exactly 

what children’s rights encompass and there are divergences of opinion, both 

at conceptual and practical levels. The United Nations Convention on the 

Rights of the Child may have its own faults, but its widespread ratification 

indicates that it provides the standard, if only aspirational in some cases, for 

assessing the incorporation of protection for the rights of children into the 

various bodies of law.

Arguably the public/private dichotomy does not exist in family law: the regulation of, or 
failure to regulate, the family reflects public decisions about the family. Olsen, “The Family 
and the Market: A Study o f Ideology and Legal Reform” (1983) 96 H an’ L Rev 1497.
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Chapter 5 Children as rights holders

Introduction

The theory of children as rights holders has been examined in detail in the 

previous chapter and it is clear that the modern view is that they are rights 

holders, even if the extent and content o f the rights that children hold are subject 

to extensive debate. This chapter will examine the extent to which the rules of 

private international law have taken account o f these developments and posited 

children as subjects within the legal disputes that take place in their lives, rather 

than merely the objects of them. It also looks at certain rules of private 

international law to determine the extent to which the issue of whether the child 

holds rights, or at least certain rights, is predicated on the rules of private 

international law and their application.

International Harmonisation

The conclusion of the United Nations Convention on the Rights of the Child in 

1989 provided strong foundations for the negotiation of child-centred 

international instruments in private international law, but this process had already 

been begun and a num ber of children’s conventions date from before this time.

The Earlier Hague Conventions

The Hague Conference on Private International Law has two early conventions 

concerning children.'

' Both were drawn up in French only, at a time before the common law States had started to play 
a role in the work o f the Hague Conference.
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T he 1902 C onvention concern ing  the G uard iansh ip  o f  Infants is a short 

instrum ent, contain ing only  th irteen articles. The C onvention is based on tw o 

guiding principles.^ The first is that the national law  o f  the child  governs all 

questions o f  substantive law  concern ing  the conditions for the estab lishm ent o f  

guard iansh ip  and the pow ers o f  the guardian over the child. T he second is that 

the courts o f  the country  o f w hich the child  is a national has prim ary, but not 

exclusive, ju risd ic tion  to appoin t a guardian . This guard iansh ip  ex tended  to the 

person and the property  o f  the child. T he favouring o f  nationality  as a connecting  

factor was based both on a be lie f that this has the strongest connection  to a 

ch ild ’s life and also on the possib le ro le  o f  consular officers. T here w ere 

exceptions to this choice o f law  in situations w here the child  lived abroad and the 

au thorities o f the State o f his or her nationality  had  not taken m easures to regulate 

his o r her guardianship^ and in cases o f  urgency w here m easures w ere necessary  

for the pro tection o f the person and the in terests o f  a child  could be taken by local 

authorities.'*

T he 1902 C onvention w as exam ined in detail by the In ternational C ourt o f  

Justice  in the Boll case^ in 1958. T hat case concerned  a th irteen year old girl, 

M arie E lizabeth Boll, w ho had D utch nationality  but was resid ing  in Sw eden at 

the tim e o f her m o th er’s death. T he N etherlands claim ed that an order for 

p ro tective upbringing issued by the Sw edish au thorities, w hich was incom patib le 

w ith a guardianship  order m ade by a court in the N etherlands, w as a breach o f the 

1902 C onvention. T he International C ourt o f Justice found that Sw eden w as not 

in breach o f  the C onvention  by looking  at the purposes o f both  the 1902 

C onvention and the re levant Sw edish legislation  and holding that they both 

concerned differen t purposes. Thus an action taken under the latter could not be 

held to infringe the C onvention. In the analysis offered, the purpose o f  the 

C onvention w as construed narrow ly as decid ing  w hich connecting  factor should

 ̂Lipstein “The Hague Conventions on Private International Law, Public Law and Public Policy” 
(1959) 8 /C L 2  506, at 508.
 ̂Art 3.

' 'A r t? .
 ̂Application o f  the Convention o f  1902 Governing the Guardianship o f Infants (Netherlands v. 

Sweden) [ \9 5 ^  ICJ 55.



prevail for the private law regulation of the guardianship relationship but was not 

meant to include any immunity of the child or guardian from local law or to 

regulate or restrict the scope o f laws designed to meet preoccupations o f a general 

character. The 1902 Convention cannot be interpreted as lim iting the scope of 

legislation providing for the protection of children^ as it deals only with conflict 

o f private laws issues concerning guardianship and not public law issues of 

public authority involvem ent in the protection of children. As a public law, the 

Swedish legislation can only operate within Swedish territory, and so no question 

of conflict of laws applies.

Some o f the judges in the Court did not share this opinion, and found that these 

distinctions were not easily made.^ Instead these judges chose to base their 

concurring opinions on an ordre public  argument advanced by Sweden under 

which considerations of public policy, enacted in the Swedish legislation, could 

be seen to override the rule set down in the 1902 Convention.

An interesting attitude apparent both in the majority judgm ent and these separate 

opinions is that the social value of the Swedish legislation was not entirely related 

to the well-being o f the children that it dealt with, but also to the well-being of 

society in having children who are difficult or in difficulties properly looked 

after. This is an attitude that does not express much accord with a perspective 

that sees the child as the holder of rights, but would seem to be an adequate 

reflection of the 1902 Convention itself. This Convention was concerned with 

ending differences o f opinion on the choice o f law governing a particular 

relationship, and not with putting forward a child-centred perspective on private 

international law.*

® Such as the Swedish legislation in this case.
 ̂These judges included Judges Lauterpacht, Spiropoulos and Badawi.

* It is interesting to note, however, that in an article discussing the infiltration o f  human rights 
norms into international law, Goldberg and Fay did not hesitate to include the Boll  case among 
the cases o f  the International Court o f Justice that involved questions o f  human rights: Goldberg 
and Fay “Human Rights in the Wake o f the Helsinki Accords” (1979) 3 Hast Int & Comp L Q  \ , 
at 5.
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The reaction from the Hague Conference was swift. In its next session, it was 

decided that the time had come to update the 1902 Convention, in part because 

the International Court o f Justice judgm ent had rendered it inapplicable in a wide 

variety of cases. The Ninth Diplomatic Session o f the Hague Conference 

negotiated the Convention o f 1961 Concerning the Powers of Authorities and the 

Law Applicable in Respect o f the Protection of M inors to replace the 1902 

Convention as among Contracting States to the latter Convention. Some major 

amendments were introduced by this 1961 Convention.^ The first was the 

introduction of habitual residence as a connecting factor o f importance and the 

second was the recognition o f the concept o f measures directed to the protection 

of the child’s person or property. In addition, the concept of the best interest of 

the child was emphasised as the basis upon which the authorities of a child’s 

nationality might take measures that would override those taken by the authorities 

with initial jurisdiction."^

As discussed both below and in a later chapter,"  moving towards habitual 

residence of the child as the connecting factor in cases concerning children 

allows the child to be seen more as a person in his or her own right, and the 

reference to the best interests o f the child gives the 1961 Convention a more 

child-focused feel. However, this reference is only in one particular area and, in 

addition, nationality rem ained an important secondary connecting factor. Thus, 

while the 1961 Convention does demonstrate the move being made towards an 

attitude that when making decisions about children, or even decisions about 

where and under what law those decisions have to be made, it is important to 

consider the children involved and their rights and needs, it is also only a 

preliminary step along this road.

Neither of these two early conventions managed to attract adherents outside of 

continental Europe, and later Hague Conventions sought a broader and more 

universal appeal.

® Discussed in Dyer, “The Internationalisation o f  Family Law” (1997) 30 U C  D avis L Rev  625.
It had only appeared in relation to emergency measures under the 1902 Convention.

' ‘ See chapter 6.
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The Hague Abduction Convention

The preparatory work and introduction to the Abduction Convention'^ emphasise

how child-focused this Convention was to be. Dyer noted in his preliminary
1 ^study for the Hague Conference ' that the true victim of abduction was the child 

him or herself. The pream ble of the Abduction Convention states:

“Firmly convinced that the interests of children are of paramount 

importance in matters relating to their custody,

Desiring to protect children internationally from the harmful effects of 

their wrongful removal or retention and to establish procedures to ensure 

their prompt return to the State o f their habitual residence, as well as to 

secure protection for rights of access”

The Explanatory Report to the Convention notes that it was precisely because of 

the paramount importance of children’s interests that the Abduction Convention 

was drawn up.''* In addition, the inclusion of a provision for taking the child’s 

objection into account'^ not only recognised that the child has a right to be heard, 

but also that: “Children are not articles to be sent to and fro”.'^

However, Schuz notes that the thinking o f the drafters o f the Abduction 

Convention was primarily in terms of the more traditional concepts of parental 

rights and welfare o f the child rather than rights of the child. She states that, in 

finding an appropriate comprom ise between the welfare o f children in general 

and the welfare of a specific child, the drafters:

Hague Convention o f  25 October 1980 on the Civil A.spects o f  International Child Abduction 
(N o 28).

Dyer, “Questionnaire and Report on International Child Abduction by One Parent” Prelim inary  
Document No I, August 1977, at 21.

Perez-Vera, Explanatory R eport on the 1980 H ague Child Abduction Convention  (Permanent 
Bureau, 1982), at 19.

Discussed further below  in chapter 7.
Re M  (M inors)(Abduction) [1992] 2 FCR 608, 614, per Sir Stephen Brown.
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“were undoubtedly influenced by their concern to uphold parental rights, 

to do justice as between the parents, to uphold the rule of law and also by 

the Private International Law objective of ensuring that adjudication 

should take place in the forum  conveniens

She correctly points out that this approach would be regarded by children’s rights 

proponents as fundamentally flawed as it does not focus on the individual rights 

of specific children and how they can best be implemented, vindicated and 

shielded from attack. The infringement of an individual child’s right needs a 

strong justification and arguably this is not provided by the claim that the 

Abduction Convention approach seeks to protect the welfare of children as a 

class by deterring abduction.

It has also been noted that it is not just in the drafting that the focus has failed to 

be on children as rights holders:

“[J]udicial attention often appears to be concentrated more on the rights of
I  Rthe parents than of their children”

The emphasis on “rights of custody” in the Abduction Convention text ensures 

that judges are more concerned with the rights parents have to and over their 

children, than the rights children have to and over their parents. From this point 

of view the Convention can be seen as a mechanism to ensure that one parent is 

not permitted to breach the custody rights of the other parent and to punish the 

parent who attempts this, and it is clear that it is often used in this way, rather 

than purely as a mechanism to promote the child’s best interests.

Schuz, “The Hague Child Abduction Convention and Children’s Rights” (2002) 12 Transn’l L 
and Contemp P robs 393, at 397.

Caldwell, “Child Welfare D efences in Child Abduction Cases -  Some Recent Developm ents” 
(2001) n C F L Q  121, at 121.
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The Luxembourg Convention

Although the Parliamentary Assembly o f the Council o f Europe made a 

recommendation in 1979 to create a European Charter on the Rights o f the 

C h i l d , t h e  Luxembourg Convention,^® concluded the same year, contains no 

mention o f the rights o f the child in its preamble or anywhere in its text, there is 

undoubtedly a child welfare focus to the Luxembourg Convention. The mandate 

for the European Committee on Legal Cooperation was “ to study forms of 

cooperation amongst member States with a view to children being afforded 

increased international protection based solely on their welfare.”  The first 

paragraph o f the preamble states that the welfare o f the child is o f overriding 

importance in reaching decisions concerning his custody and the second 

paragraph goes on to note that the making o f arrangements for recognition and 

enforcement of custody decisions w ill provide greater protection o f the welfare o f 

children. However, the next paragraph, emphasising that the right o f access of 

parents is a normal corollary to the right o f custody, demonstrates the reliance on 

the traditional notions o f parental rights over children that permeates this text. 

This paragraph shows clearly that it is the access and custody rights o f the parents 

that are sought to be enforced, rather than the child’s right to contact with his or 

her parents, his or her right to be cared for by them, or an order made in his or her 

best interests.

Like the Abduction Convention, the Luxembourg Convention applies to children, 

defined as being under 16 years old, as long as the child does not have the right to 

decide on his own place o f residence under the law of his or her habitual 

residence, the law of his or her nationality or the law of the state addressed. As 

noted in the Explanatory Report, the restriction of the Convention to children 

under 16 is because a decision on custody could not easily be enforced against

Recommendation 874 (1979) of the Parliamentary Assembly of the Council o f Europe on a 
European Charter on the Rights o f the Child.

European Convention on Recognition and Enforcement o f Decisions concerning Custody of 
Children and on Restoration o f Custody o f Children 1980 (ETS No. 105).
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the wishes o f a child over that age.^' This, albeit somewhat grudgingly, takes 

some cognisance o f the idea o f the evolving capacities of the child.

The Hague Adoption Convention

“In according centrality to the legal personhood o f the child in the context 

of adoption, the Hague Convention [on Intercountry Adoption] reflects 

the radical transform ation of children’s rights embodied in the United 

Nations Convention.”

The Hague Adoption Convention was the first o f these conventions to be 

adopted after the United Nations Convention on the Rights of the Child, and 

consequendy the first to refer directly to that Convention in its Preamble. It also 

appears to be the convention that is m ost directly concerned with children’s 

rights. One of the foundations for the Adoption Convention is Article 21 of the 

Convention on the Rights o f the Child and the Adoption Convention can be seen 

as a method of implementation o f the child’s rights in this regard. Other factors 

pointing to the central position of children and their rights are the title, which was 

altered during the Diplomatic Session to put “Protection o f Children” in front of 

“Co-operation” to emphasise what the primary purpose o f the Convention^'* and 

the Preamble and Article 1, the objectives clause, which both speak solely from
9Sthe child’s point of view.

The fourth paragraph of the Preamble refers directly to children’s rights:

Council o f Europe, Explanatory R eport to the European Convention on Recognition and  
Enforcem ent o f  D ecisions concerning C ustody o f  Children and on Restoration o f  C ustody o f  
Children  (1980), found at; htlp;//conventions.coe.intyTreaty/en/Reports/Html/105.htm, para 13.

Maravel “The United Nations Convention on the Rights o f  the Child and the Hague Conference 
o f  Private International Law” (1996) 6 Transn’l Law and Contem p Probs 309, at 317.

Hague Convention o f 29 May 1993 on Protection o f  Children and Co-operation in respect o f 
Intercountry Adoption (N o 33).

Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry A doption Convention  
(Permanent Bureau, 1994), at 8.

Maravel “The United Nations Convention on the Rights o f  the Child and the Hague Conference 
o f  Private International Law” (1996) 6 Transn 7 L and Contem p P robs 309, at 316.
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“Convinced o f the necessity to take measures to ensure that intercountry 

adoptions are made in the best interests of the child and with respect for 

his or her fundamental rights, and to prevent the abduction, the sale of, or 

traffic in children”

And these sentiments are reiterated in Article 1, with a repeated mention of the 

fundamental rights of the child.^^

The Adoption Convention did not begin life with such a clear child-focus. Price 

Cohen^^ traces the text from the first draft, which is state-centric and mostly 

procedural in form,^* to its final form which recognises the human factors 

involved in an adoption and is more concerned with the rights and responsibilities 

of individuals.

“Finally, the Convention on Intercountry Adoption supports the child’s 

right to human dignity through its recognition that every child has a right 

to a family, not that the family has a right to a child.”"

From a rhetorical perspective, it is clear that the Adoption Convention 

unequivocally recognises children as rights holders and seeks to protect their 

rights.

But there are some criticisms. The system established by the Adoption 

Convention clearly benefits adults, the prospective adopters, also. The creation 

of a legitim ate system for the adoption of children from other States makes the 

process easier and reduces the levels o f risk i n v o l v e d . I f  children were the sole 

focus, there would perhaps be an emphasis on the provision of assistance to allow

In Art 1(a).
Price Cohen “The D eveloping Jurisprudence o f  the Rights o f  the Child” (1993) 6 St Thom L 

Rev 1, at 71-79.
She notes that it treats participants like parties to a contract, rather than as people involved in 

ensuring the well-being o f  the child.
Price Cohen “The D eveloping Jurisprudence o f  the Rights o f the Child” (1993) 6 St Thom L 

Rev 1, at 79.
In the sense o f  the possibility o f breaking the law, or that the adoption would not be recognised 

in their habitual residence or the later emergence o f  a scandal surrounding the adoption.
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children to remain with their birth families, if possible, or increased co-operation 

in the criminal and policing aspects of child trafficking. Even if it is accepted 

that intercountry adoption is the best response for children, arguments have been 

made that the Adoption Convention does not go far enough to protect children’s 

rights in the process^' and there are many questions about how well the Adoption 

Convention can be im plem ented in States of origin who may not have sufficient 

resources to invest in the establishm ent and continual oversight of such 

procedures.

The Hague Protection Convention

The most recent o f the children’s conventions to come from the Hague 

Conference on Private International Law is the Protection Convention.^^ It is 

expressly stated to be a revision o f the 1961 Convention and there is evidence 

that this revision was influenced, at least in part, by the widespread ratification of
•2 T

the Convention on the Rights of the Child. This being the case it is 

unsurprising that the Convention on the Rights o f the Child is expressly 

referenced in the Preamble. The Preamble also goes beyond strictly private 

international law concerns to lay down the principle that the best interests o f the 

child are to be a primary consideration. It is also made clear that this Convention 

stems from a desire to improve the protection o f children internationally and a 

belief that this is best done through international co-operation.'^'^

The text of the Protection Convention continues to use the language o f parental 

rights of custody and access, although the term “parental responsibility” is also 

found and in general the articles refer to “measures directed to the protection of 

the person or the property of the child” . The articles of the Protection

See below, chapter 8.
Hague Convention o f 19 October 1996 on Jurisdiction, Applicable Law, Recognition, 

Enforcement and Co-operation in respect o f  Parental Responsibility and Measures for the 
Protection o f Children (N o 34).

van Loon N ote on the Relevance o f  the Hague Conference o f  Private International Im w  to the 
Implementation o f  the UN Convention on the Rights o f  the Child, (Permanent Bureau, 1996), at 1. 
^  See paragraphs 1 and 3 o f  the Preamble.
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Convention generally contain technical rules and makes little reference to 

positive rights of children, two exceptions being in Article 23 which allows 

refusal o f recognition on grounds that the child has not been heard or public 

policy taking into account the best interests o f the child, and another exception in 

Article 37 which perm its a Central Authority not to transmit information if this 

would endanger the child. It would, however, seem clear that the technical rules 

outlined are aimed at ensuring the protection o f children’s rights. For example, 

the jurisdictional provisions, particularly those concerning refugee children^^ and 

cases of urgency^^ demonstrate the aim o f ensuring that each child has access to 

bodies that can make decisions concerning his or her welfare. It is also clear that 

the provisions on co-operation, despite being technical and procedural, directly 

emanate from the belief the co-operation in the area is best for children and that 

they are the reason for and focal point of this co-operation.

The picture of children as rights holders is not as clear from the Protection 

Convention as it is from the Adoption Convention. W hile it is certainly an 

underlying motif, many o f the rules, articles and procedures can be read from the 

parent’s point of view, that is where they can and cannot have their disputes over 

their children adjudicated and how the Central Authorities can be of assistance to 

them. M uch more interest is displayed in the rules o f private international law 

and how they can be made to work in fam ily situations, than in expressly 

focussing on what protection for children as rights-holders means in international 

situations.

The New Brussels II Regulation^^

The move o f the European Community into child law began with the initiative to
•50

regulate jurisdiction in m atrimonial matters. The Brussels II Convention had

Art 7.
Art 11.
Council Regulation (EC) N o 2201/2003 o f 27 Novem ber 2003 concerning jurisdiction and the 

recognition and enforcement o f  judgments in matrimonial matters and in matters o f  parental 
responsibility, repealing Regulation (EC) N o 1347/2000 (Official Journal L 338, 23.12.2003).
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dealt with jurisdiction and recognition and enforcem ent o f judgm ents relating to 

matrimonial matters and as a side product had also sought to regulate 

arrangements made concerning parental responsibility o f the children o f both 

spouses whose marriage was the subject o f such proceedings. After the 

Amsterdam Treaty changed the legal basis for judicial co-operation in civil 

matters, the Brussels II Convention became a Regulation o f the European 

Com m unities.' The main basis for laws coming from the European Union is to 

rem ove obstacles to free m ovem ent within the Union and cross-border mobility 

was a factor in the European Union m oving to regulate in this area.^'’ The 

Regulation was then amended to widen it to cover all children, to increase 

protection for contact between parents and children and to supplement the 

Abduction Convention.

Although it is clear from this that children and their rights were not the driving 

force behind the initial work in this area, the recital o f the 2003 Regulation does 

show that the rules set out were not made without consideration o f children and 

their rights and needs. In particular, the fifth recital states that the scope o f this 

Regulation was widened to include all children in order to ensure equality for all 

children, thus demonstrating a recognition of the child’s right not to be 

discrim inated against. The recital also refers to the best interests o f children, 

stating that the grounds of jurisdiction were shaped in the light of the best 

interests o f the child and that the provision allowing for the transfer of 

jurisdiction is also to be exercised in the interests o f the child.^' The hearing of 

the child is also to play an important role in the new Brussels II Regulation, again 

recognising that the child has a voice and is in possession of rights. The last 

recital refers explicitly to the aim of the Regulation to ensure respect for the 

fundamental rights o f the child as set out in Article 24 of the Charter of

EC Convention o f  28 May 1998 on jurisdiction and the recognition and enforcement o f  
judgments in matrimonial matters (Official Journal C 221, 16.07.1998).
® Council Regulation (EC) (N o 1347/2000) o f  29 May 2000 on Jurisdiction and the Recognition  

and Enforcement o f  Judgments in Matrimonial Matters and in Matters o f Parental Responsibility  
for Children o f  Both Spouses (Official Journal L 160, 30 .6 .2000) (original Brussels II 
Regulation).

See Stalford, “The Rights o f  the Child in International Family Proceedings -  An EU  
Perspective” [2003] Int J Fam L 68.

Arts 8 and 9.
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Fundamental Rights of the European Union. However, the new Brussels II 

Regulation makes no mention o f the Convention on the Rights o f the Child, even 

though all M ember States of the European Union are Contracting States to that 

Convention, and makes no attempt to place the provisions o f the Regulation in 

the broader international arena o f children’s rights.

The rules provided for in the new Brussels II Regulation are very similar to those 

found in the Protection Convention and many of the same comm ents can be 

made. One area of difference is regarding Article 11 of the new Brussels II 

Regulation which alters the operation of the Abduction Convention as between 

the European Union M ember States. It first provides that the child must be heard 

when applying Articles 12 and 13 o f the Abduction Convention, recognising that 

the child as rights holder should have a say in these matters.

Later paragraphs o f the article give the authorities o f the State of the habitual 

residence o f the child the ability to override a decision made by a judge in the 

State of refuge to refuse return based on Article 13. W hile the court o f the 

habitual residence may in some circumstances be in a better position to determine 

these matters according to the best interests of the child, it ignores the fact that 

these grounds for refusal are already extremely limited and, especially the 

grounds based on a grave risk o f harm and the objections o f the child, are the 

only parts o f the Abduction Convention aimed at vindicating the rights of an 

individual child caught up in an abduction situation. If a decision that these 

grounds were made out can be overridden, it is arguable that a decision in favour 

of a child, and maybe his or her rights, is deemed less appropriate than a decision 

in favour o f the left-behind parent. M cEleavy argues that the inclusion o f this 

provision is geared towards showcasing the European U nion’s power in the area, 

and that a measure more concerned with proportionality would have focussed on 

how to improve the practical operation of the Abduction Convention within the 

European Union M ember States.'^'

M cEleavy, “The N ew  Child Abduction Regime in the European Union: Symbiotic Relationship 
or Forced Partnership?” (2005) 1 JPIL  5, at 16.
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Conclusion

From the above discussion, it can be seen that international instruments 

concerning children in private international law have reflected the attitudes of 

their times towards children, children’s rights and children’s relationships with 

their parents. Since the negotiation of the Convention on the Rights of the Child, 

no instrum ent is complete without a reference either to that Convention or to 

some other expression o f the rights of children. This shows that the drafters are 

conscious of the importance o f the issue o f children as rights holders and that this 

should be a starting point for their instruments. It is also apparent that there is 

still some way to go in ensuring that the entire instrument recognises that the 

intended end users are children. The necessity for technical procedural rules in 

private international law instruments make it difficult to see at a glance who the 

instrument is aimed towards. Perhaps the current instruments do achieve a 

satisfactory balance o f these two aspects, or perhaps more innovation along the 

lines of the Adoption Convention is needed to make it clear that these are not 

private international law rules regulating disputes concerning some object, but 

concern the life and relationships of a child.

Connecting Factors and Children

Connecting factors are links between a person and a legal system to enable the 

determination of which court will have jurisdiction in certain cases concerning 

the person or which law will apply to him or her in specific contexts. The 

connecting factor used should have sufficient connection with the actual 

circumstances o f the person’s life so as to avoid arbitrariness and provide order. 

W hile certain changes have occurred in the rules regarding connecting factors, 

they still fail to operate successfully in the arena o f child related cases and often 

fail to acknowledge the child as a rights-holding individual who ought to be at the
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centre of the enquiry as to what legal system is chosen.'*^ This section will 

examine the two m ost common connecting factors used in common law systems, 

domicile and habitual residence, to highlight the aspects o f connecting factors 

that do or do not accord with a view of children as rights holders.

A preliminary comm ent must be made. Connecting factors depend on the 

existence of a connection between the person and a particular country. A child 

often does not have a choice of what countries to have connections with as

“his life and finances being in the hands o f the adult on whom he is 

dependent, and rest upon that person’s conduct (misunderstandings, 

whims, machinations, prejudices and wishes). That this should be so is 

inevitable; one merely points out that the connecting factor that is 

identified by the conflict rule for such cases is subject always to the 

realities of life.”'*'̂

This highlights two separate issues. First, there are opportunities for 

manipulation on the part of the parents or other adults. Second, for any 

connection beyond factual presence in a jurisdiction at a point in time, which is 

generally felt to be of too transient a nature to be of use as a connecting factor, it 

is often necessary to look to the adults in a child’s life to determine the extent and 

characteristics of their connection with a given country. The question requires a 

balanced approach involving an awareness of the importance of adults in a 

child’s life without overstating this at the expense o f either the best interests of 

the child in cases where this is not the parents’ m otivating factor, and also 

recognition o f the child as an individual and the central actor in the story of his or 

her own life.

Although it must be acknowledged that connecting factors can often be criticised as failing in 
this role for adults as well as for children. The main point here, however, is that the rules use an 
adult-centred model.

Crawford, “Habitual Residence o f  the Child as the Connecting Factor in Child Abduction 
Cases: A Consideration o f  Recent C ases” [1992] Jur Rev  177, at 177-178.
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Domicile

Under common law rules the m ost comm on connecting factor in personal matters 

is domicile. It is not a simple concept, based on the rather subjective notion o f a 

perm anent home, and the complexities increased considerably when judges tried 

to incorporate a wide variety o f fact situations into the existing rules. The basic 

rules regarding domicile are that everybody has to have one'^^ but nobody can 

have more than one."^  ̂ A dom icile o f origin is assigned by law on birth and is 

generally based on that o f the father o f a legitimate child and the m other o f an 

illegitimate child. Every adult is entitled to acquire a domicile o f choice based on 

where he or she establishes his or her perm anent home. An existing domicile is 

presumed to continue until it is proved that a new dom icile has been acquired."*^ 

As it is easier to abandon a dom icile o f choice than to acquire a new one, the rule 

to accommodate this was to allow the dom icile o f origin to reassert itself after 

one domicile o f choice is abandoned and before a new one is acquired.”**

W hile there are many criticism s concerning these rules, the problem s relating to 

dependent domiciles are the most relevant for children. Initially, all married 

women and children had a domicile of dependency. They were unable to acquire 

or change their dom icile themselves, but instead it depended on the head of the 

family, the husband and father. This allowed for a convenient simplicity when 

dealing with family units, if at the expense, not only of reality in certain 

circumstances, but also o f rights of autonomy and equality. Gradually it was 

recognised that the concept o f the dependent dom icile of married women was 

discriminatory and infringed respect for gender equality.

In Ireland, the concept was first noted as possibly problematic by the courts, 

and then abolished by the legislature in the Domicile and Recognition of Foreign

B ell y. Kennedy ( 1868) LR 1 Sc & Div 307; Udny v. Udny (1869) LR 1 Sc & Div 441.
Udny V. Udny (1869) LR 1 Sc & D iv 44 L
Bell V . Kennedy (1868) LR 1 Sc & Div 307; Winans v. A ttorney G eneral [1904] AC 287.
Udny V. Udny (1869) LR 1 Sc & D iv 441.
Walsh J in Gaffney v. Gaffney [1975] IR 133 at 152; McCarthy J in KD (orse C) v. MC [1985] 

IR 697, 705.
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Divorces Act, 1986. As the 1986 Act had only prospective effect, the courts were 

still concerned with the issue. Barr J tackled it first in CM  v. TM (No and 

found he would have no hesitation in holding that^'

“the old rule was a relic of matrimonial female bondage which was swept 

away by principles of equality before the law and equal rights in marriage
52as between men and women which are enshrined in the Constitution.”

The case of W v. followed and the Supreme Court found that the concept of 

the dependent domicile of married women could not and did not survive the 

enactment of the 1937 Constitution and the guarantee found in Article 40.1 of 

equality before the law. Both Blayney and Egan noted that the dependent 

domicile rule meant that married women were not being held equal with single 

women or with men, whether single or married, and especially not with their 

husbands, and that this inequality had nothing to do with differences of capacity, 

physical and moral, or social function. They also noted the element of absurdity, 

and possible hardship, when a married woman could be held to be domiciled in a 

country where she had never set foot and never intended to visit. This reasoning 

shows that rules assigning .someone a domicile based on a dependency on another 

can be a refusal to recognise someone as an individual and autonomous person 

and a breach of his or her basic rights.

In respect of children, the initial rules were that a legitimate child had the 

domicile of his or her father and an illegitimate child, or a legitimate child whose 

father was dead, had the domicile of his or her mother.^^ Disagreement regarding

’° [1 9 9 0 ]2 I R  52.
Although this finding was not strictly necessary for the purposes o f  the case. The finding 

negated an argument by the w ife that the husband could not take advantage o f  the transitory 
lacuna in the 1986 Act, because she could not have done so if  the situation was reversed. 
^ ^ [1 9 9 0 ]2 IR 5 2 , 63.

[1993] 2 IR 476. Discussed further in chapter 3.
With whom Finlay CJ and O ’Flaherty J agreed.
However, som e situations called for a different analysis. Re Beaumont [1893] 3 Ch 390  

concerned the child o f a w idow, domiciled in Scotland, who had remarried. The mother moved to 
England to live with her second husband and took all but one o f  her children with her. It was
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the domicile of a child after the divorce of his or her parents can be seen in cases 

from Scotland and Northern Ireland. In Shanks v. Shanks^^ Lord Fraser found 

that the common law rule that the father’s domicile controlled the domicile of the 

child did not admit any exception. However, in Hope v. Hope^^ Lord McDermott 

LCJ found that in a case where the parents of a minor were divorced and custody 

had been awarded to the mother, the domicile of dependency of the minor ceased 

to be that of the father and became that of the mother. The reasoning was that the 

domicile of dependency is a manifestation of parental authority and 

responsibility. When a father has given up his responsibility and exited from the 

child’s life, the rule should no longer apply.

In Ireland, modifications to the common law rules on domicile were introduced 

by the Domicile and Recognition of Foreign Divorces Act, 1986, section 4 of 

which provides:

(1) The domicile of a minor at any time when his father and mother are 

living apart shall be that of his mother if -

a. The minor then has his home with her and has no home with 

his father, or

b. The minor has at any time had her domicile by virtue of 

paragraph (a) of this subsection and has not since had a home 

with his father.

(2) The domicile of a minor whose mother is dead shall be that which she 

last had before she died if at her death the minor had her domicile by 

virtue of subsection (1) of this section and has not since had a home 

with his father.

found that the child left in Scotland in the care o f  an aunt continued to have a Scottish domicile. 
Thus in some cases parents can designate a dom icile for their children that is different from their 
own. This proposition would also find support in the case o f Re G  [1966] NZLR 1028. It must 
be noted that in Re Beaumont [1893] 3 Ch 390 the judges found that the imputation o f  her 
mother’s new husband’s dom icile on the child, through the dependent dom icile o f  the mother, to 
be unsavoury.

1965 SL T 44.
’̂ [1968] NI I.
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(3) This section shall not affect any existing rule of law as to the cases in 

which a m inor’s dom icile is regarded as being, by dependence, that of 

his mother.

(4) In the application of this section to a m inor who has been adopted, 

references to the father and m other o f such m inor shall be construed 

as references to the adoptive father or adoptive m other o f such a 

minor.

This provision maintains the common law rules for families that reside together. 

In those instances the domicile o f the father will still prevail for legitimate 

children, and that of the m other for illegitim ate children, thus creating an 

inexplicable dichotomy as the fam ilies’ residential arrangements are the same. It 

would appear that if the parents have separated and the m inor has a home with 

both his m other and his father that the domicile of the m inor will remain 

dependent on the father, although it is unclear how significant the home with his 

father m ust be in order to prevent the change o f domicile to that o f the m inor’s 

mother.

Similar changes were effected in England and Wales^* and Australia.^^ These 

alterations are supplemental and leave the body of the common law rules 

generally undisturbed and do not tackle some of the criticism s of the law in this 

area. An obvious point o f dissatisfaction is the distinctions that are drawn 

between mothers and fathers and between legitimate and illegitimate children. 

The rights of the child would seem to demand that more connection should be 

made with where a child lives rather than such arbitrary markers.^’ The 

dissatisfaction with the distinction between the m other and father often finds

D om icile and Matrimonial Proceedings Act 1973, s 4.
D om icile Act 1982, s. 9. This is a uniform act that was enacted in the various Australian 

jurisdictions and came into force on 1 July 1982.
“  Which seem  to be retained despite the abolition o f  the status o f illegitim acy in many States. 
Although it is argued in Australia that the legislation in the various jurisdictions which abolish the 
status o f  illegitim acy as interpreted will mean that the common law rules no longer apply and that 
an ex-nuptial child, like a nuptial child has a dom icile dependent on his or her father: Tilbury, 
Davis, Opeskin, Conflict o f  Laws In A ustralia  (Oxford University Press, 2002) at 411,  415.

Art 2 o f the United Nations Convention on the Rights o f  the Child provides for the equal 
treatment o f  all children and Art 18 provides that both parents should be responsible for the care 
and upbringing o f the child.
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expression in a complaint of discrim ination on the grounds o f gender. From the 

perspective o f the child, however, the problem is that given the reasons for 

preferring the father can no longer be justified in modern society, there remains 

no logical basis on which to single out one o f the parents where the child has the 

same relationship with both of them and to do so necessitates the introduction of 

a “tie-breaking” rule.^^ That the domicile of a child is decided on the basis of 

such a “tie-breaking” rule, and not on factors m ore directly tailored to the 

individual child, does not encourage a view o f the child as a rights holder.

The rules have also been criticised on the grounds that they fail to deal 

adequately with cases where a child is abandoned, fostered or taken in to the care 

of a local authority or his or her parents die. Currently it would appear that if the 

child’s parents die his or her dom icile is frozen to the domicile of the relevant 

parent at the point of death. In the other cases, the domicile of the child will 

continue to follow the domicile of the parents even if they move to a jurisdiction 

where the child has no connections. Another point of contention with the rules as 

applied in Ireland is the fact that the domicile o f dependency continues right up 

until the age o f eighteen.^^ This ignores the evolving capacities of the ch ild^  and 

the possibility that a mature teenager will have a settled intention sufficient to 

enable his or her domicile to be ascertained without recourse to a dependency 

model. The biggest criticism of the current dependent domicile rules is that they 

ignore each individual child and his or her circumstances. The child is viewed as 

an extension o f his or her parents and not as an autonom ous individual whose life 

has a meaning outside of his or her biological relations.

It would seem clear that the laws as they stand currently are in need o f reform to 

ensure that children are treated as rights holders and individual subjects before 

the law. The question arises whether there are any circumstances in which the

The Law Commission and the Scottish Law Commission The Law o f  D om icile  (Law Comm N o  
168, Scot. Law Com N o 107, 1987, at 15.
® The position is similar in Australia (D om icile Act 1982, s. 8) and South Africa (D om icile Act 
1992, s. 2(3)), although in England and W ales (D om icile and Matrimonial Proceedings Act 1973, 
s. 3), Scotland (Family Law (Scotland) Act 2006, s. 22) and N ew  Zealand (D om icile Act 1976, s. 
6(2)), the capacity to acquire and independent dom icile applies from the age o f  sixteen years.
^  Found in Art 5 o f  the United Nations Convention on the Rights o f  the Child.
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domicile of dependency can be altered so as to make it acceptable to retain it. 

Three bases for the dom icile of dependency have been identified, although two 

are related concepts.^^ The first basis is the need for a single dom icile within a 

family unit. The validity of this basis has been rejected on two grounds. The 

first is that there are very few instances in which justice would be best served by 

insisting on the necessary unity of the domicile.^^ In most circumstances 

involving parental authority over or responsibility for a child and his or her 

property the courts do not restrict themselves to the connecting factor o f domicile 

in establishing jurisdiction or choosing the appropriate governing law. The 

second ground is that the assumption that the path of the lives of the family 

members are themselves unified is no longer universally valid.

The second basis is the authority of the parent and this is linked with the final 

basis, the incapacity o f the c h i l d . T h e  latter gives us the reason why children 

cannot have an independent domicile, as dom icile is currently defined, because 

they do not have legal capacity to make choices and to act. Instead, a decision is 

required selecting the m ost relevant person who can obtain an independent 

domicile that the child’s should be tied to. The former point then indicates why 

the child’s domicile, given that it cannot be ascertained independently, should be 

linked to that of the parents. This is because it is the parent who has the authority 

over, and in more m odern terms the responsibility for, the child. These grounds 

rely on the presumption that there can be no alternate interpretation of the basic 

concept o f domicile. Children are recognised as having sufficiently differentiated 

needs here to have the concept o f dependent domicile applied. It can be argued 

that it is a reasonably small step to have an alternate interpretation of the basic 

concept o f domicile applied instead.

Duncan, “The D om icile o f  Infants” (1969) 3 IrJ u r  36.
^  Duncan, “The D om icile o f  Infants” (1969) 3 I rJ u r  36, at 49.

James Blaikie, "The D om icile o f  Dependent Children: A Necessary Unity?” [1984] Juridical 
Review  1, at 11. He also notes at 12 that “while convenience may dictate a necessary unity o f  
domicile as between parent and child, a sensible and just result may not fo llow ” in certain 
circumstances.

Both are discussed in Duncan, “The D om icile o f Infants” (1969) 3 I rJ u r  36, at 39-48 and 
James Blaikie, “The D om icile o f  Dependent Children: A Necessary Unity?” [1984] Juridical  
Review I at 9 -10.
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There are a couple o f indicators as to what any changes to the concept need to 

accomplish. Carter states:

“the ultimate test o f the rightness o f a determination of a person’s 

domicile, whatever his age, must be the appropriateness o f the law o f that 

country to govern a wide range o f issues.

In its report in 1981 the Law Reform Com m ission stated that;

“The most desirable law with regard to the dom icile of children would appear 

to be one that places the child’s legal position:

(1) in harmony with the factual circumstances o f the child

(2) on a basis that takes account o f the interests o f the child

(3) on a footing that does not discrim inate between the father and the 

mother, except, possibly, in the case o f an illegitim ate child.” *̂̂

In addition, any rule formulated should take account o f the Convention on the 

Rights of the Child, 1989 which demands that no child is discriminated against, 

that the best interests of the child are a prim ary consideration and that the 

evolving capacities of the child are recognised. An additional goal for a law 

seeking to improve the area would be that of avoiding undue complexity in its 

practical application.^'

Change has been proposed and effected in a number o f jurisdictions. The 

recom mendations o f the Law Reform Com m issions in the United Kingdom,^^

Carter, “D om icile, Infancy and H ope  v. Hope" (1969) 20 NILQ  304, at 307.
™ Law Reform Commission, D om icile and H abitual Residence as Connecting Factors in the 
Conflict o f  Laws (Working Paper N o 10, Dublin, 1981), at 62. The caveat in the last part would  
probably not still stand today. The many different non-marital circumstances demand more than a 
simplistic tag o f  difference, and this v iew  has achieved much greater recognition. The Status of 
Children Act 1987 abolished the status o f  illegitim acy and there is now provision for awarding 
guardianship to an unmarried father; s. 6A , Guardianship o f  Children Act 1964, as inserted by s.
12 o f  the Status o f  Children Act 1987 and amended by s. 6 o f  the Children Act 1997.

Binchy, “Reform o f  the Law Relating to the D om icile o f  Children; a Proposed Statute” (1979)
11 O ttawa L R ev  279, at 284.

The Law Commission and the Scottish Law C om m ission, The Law o f  D om icile  (Law Comm  
No 168, Scot. Law Com N o 107, 1987).
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South Africa^'* and Hong Kong^'* were to interpret dom icile as the country with 

which a child has the closest connection/^ In none o f the recommendations or 

enacted legislation has closest connection been defined, and the Law Reform  

Com m issions have generally considered that this is not necessary or desired. The 

concept o f  closest connection provides sufficient guidance to the courts and also 

allows the court sufficient flexibility to ensure all relevant factors are taken into 

account.

This is particularly appropriate in relation to children and allows courts to look at 

each child and his or her specific circumstances, according centrality to the 

individual child. It also provides a central rule that can be applied to all children, 

thus solving problems relating to abandoned children, orphans or children living  

with a third party or taken into local authority care without creating a com plex  

network o f  specific rules. In addition, it provides a certain amount o f protection 

against the manipulation o f  a ch ild ’s dom icile for som e improper purpose as the 

courts can scrutinise situations where this is raised. It also deals with whether 

parents can effect a change in the dom icile o f their children without changing 

their own by removing the dom icile o f the parent as the decisive test^  ̂ and by 

recognising that the actions o f a parent may result in his child having closer 

connections with a country which is not the dom icile o f  the parent.

South Africa Law Commission, Report on Domicile (Project 60, 1990).
The Law Reform Commission of Hong Kong, Report: Rules fo r  Determining Domicile (2005).
These recommendations included the application of certain presumptions. Both the United 

Kingdom and Hong Kong reports preferred the inclusion o f two presumptions. The first is that 
where a child’s parents have their domicile in the same country and the child has his or her home 
with either or both of them, it is to be presumed that the child is most closely connected with that 
country. The second is that where a child’s parents are not domiciled in the same country and he 
or she has his home with only one of them, he or she is to be presumed to be most closely 
connected with the country where the parent with whom he has his home is domiciled: The Law 
Reform Commission of Hong Kong, Report: Rules fo r  Determining Domicile (2005), at 48-50 
The Law Commission and the Scottish Law Commission, The Law o f Domicile (Law Comm No 
168, Scot. Law Com No 107, 1987), at 17.

It was felt that the mentioning of specific factors in the legislation could lead the courts to 
confining their attention to those factors, however it is clear that while “close connection” does 
call to mind habitual residence, the test is intended to be different and allow the courts to take a 
broader overview o f the child’s life than the contemporary focus required under habitual 
residence. The Law Commission and the Scottish Law Commission, The Law o f  Domicile (Law 
Comm No 168, Scot. Law Com No 107, 1987), at 18.

Although clearly this could be a factor under the test of the closest connection.
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An argum ent can be made that it increases the uncertainty in determining the 

dom icile o f the child is, but the doctrine of dependent domicile also has problems 

in this regard as it can sometimes be extremely difficult to determine where the 

relevant parent is domiciled. Any increase in uncertainty here could be regarded 

as being offset by the increase in relevancy of the final determination to the 

circumstances of the child’s life.

Both South Africa and Scotland have enacted legislation that replaces the concept 

of dependent domicile and provide that a child will generally be domiciled in the 

country with which he or she is most closely connected. However, an exception 

is provided for in both cases, although the exceptions differ from each other. In 

South Africa the legislation provides:

“If, in the normal course of events, a child has a home with his parents or 

with one of them, it shall be presumed, unless the contrary is shown, that 

the parental home concerned is the child’s domicile.

The wording o f this section demonstrates that this is a rebuttable presumption, 

and can be rebutted by showing that the child has a closer connection with 

another State. In the Scottish legislation the closest connection test is used only 

when the conditions that the parents are domiciled in the same country and the 

child had a home or hom es with either or both of them are not fulfilled, as in that 

case the child will be domiciled in the country of the common domicile.^^

A slightly different approach was taken in M anitoba. The Domicile and Habitual 

Residence Act 1983 provides at section 9(1) that the domicile o f the child:

S. 2(2) o f  the D om icile Act 1992 (No 3 o f  1992).
This is the first presumption recommended by the Law Com m issions in their report, and it is 

not rebuttable in the Scottish legislation. The second presumption was included in the B ill as 
originally introduced into the Scottish parliament but was dropped for the sake o f sim plifying the 
application o f  the section and it has been remarked that this presumption will be unnecessary in 
som e cases, as if the child and parent are living together in the country o f the domicile o f that 
parent, the child will often to be found to have the closest connection with that country. And in 
other cases it could be inappropriate, raising the domicile o f  the parent above all other factors; 
Hardy, “D om icile o f  Children: the N ew  Law in Scotland” (2006) 10 Edinburgh L Rev 386, at 391.
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(a) where the parents have a common domicile is the dom icile o f the parents;

(b) where the parents do not have a common domicile, is the dom icile o f the 

parent with whom the child normally and usually resides; and

(c) where the dom icile o f the child cannot be determined under clause (a) or 

(b) is the state and subdivision thereof where the child normally and 

usually resides.

It should be noted that the second part of (c) is the definition provided for 

habitual residence in the next sub-section of the act. This method largely follows

that of the other two jurisdictions, taking into account the presum ptions provided,
80but using habitual residence rather than closest connection to fill the gaps.

Change can be difficult to achieve in other jurisdictions because o f the emphasis 

on the habitual residence of the child in most instances. The areas that are left 

under the remit of the domicile rules are those like succession and status. As 

problems concerning the death of wealthy children are not common enough to 

draw attention, the age of majority has become the same in m ost places and 

issues of legitimacy no longer carry the same importance, there is little impetus 

for change in the area. A reluctance to tackle reform may also stem from doubts 

that the practical benefits to be achieved outweigh the risks and justify disturbing
Q I

the long-established body of case-law in the area.

Habitual Residence

The term habitual residence is rarely defined and this is intended to emphasise the 

importance o f the factual determination involved. The question of whether a

The Law Reform Commission o f  Hong Kong rejected this approach because the link to the 
parents’ com m on dom icile with no other conditions can result in the child being domiciled in a 
country with which he or she has no other connection. They also found that the test o f  normally 
and usually residing was too narrow as there are other factors that are relevant considerations 
when determining the jurisdiction or law that should be applied. The Law Reform Coinmission  
o f Hong Kong, Report: Rules fo r  D eterm ining D om icile (2005), at 46.

The Law Reform Com m ission o f  Hong Kong, Report: Rules fo r  D eterm ining D om icile  (2005), 
at 42.
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child is or is not habitually resident in a specified country has been held to be “a 

question o f fact to be decided by reference to all the circumstances of any 

particular case.”

Habitual residence seems ideally placed to affirm the idea o f a child as a rights 

holder and as a person in their own right, allowing the courts to have regard to the 

circumstances of each individual child. However, the interpretation of the term is 

more complicated than these statements suggest. The word “residence” imports a 

subjective element through the suggestion o f a person’s “home” which 

distinguishes it from mere presence. Judicial consideration o f the concept has
84resulted in a body of case law and, while it remains a question of fact, curbs 

have been placed on a judge’s discretion in interpreting those facts.

The leading definition of habitual residence is that of Lord Scarman:

“a m an’s abode in a particular place or country which he had adopted 

voluntarily and for settled purposes as part o f the regular order o f his life 

for the time being, whether of short or long duration.”*̂

The connotations of the word “residence” and the phrase “settled purposes” 

present a challenge for determinations of the habitual residence of a child. It is 

clear that solutions to resolve these issues may m ove away from individualistic, 

fact-based determinations and a concern with the circumstances o f each 

individual child.

A number o f different approaches to the habitual residence o f children have been 

n o te d .A p p ro a c h e s  discussed here are the dependency test, the parental rights

In Re J  [1990] 2 AC 562, 578.
Rogerson, “Habitual Residence: The N ew  D om icile?” (2000) 49 ICLQ  86 at 90.
Particularly with reference to the Hague Abduction Convention.
R V.  Barnet London Council, ex parte  S'/ia/![ 1983] 2 AC 309, 343. This case concerned the 

entitlement o f  a foreign student to local authority education maintenance grants and the emphasis 
on “settled purposes” or intention will clearly po.se difficulties in relation to young children. 
Despite this, it has been cited in a number o f  cases which required the determination o f  the 
habitual residence o f  a child.
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test, the child-centred test and the fact-based test. W hile there are strong links 

between them and courts often use a combination o f approaches, each test has 

some unique attributes.

The dependency test reflects the notion o f the dependent dom icile and looks to 

the habitual residence o f the parent or parents to determine the habitual residence 

of the child. W hile habitual residence is free from the archaic notions of 

patriarchal dominance, it still encounters the problem of deciding which parent’s 

habitual residence should be used. M any cases are consistent with this approach 

as the child is often found to have the same habitual residence as his or her 

parents, and in many cases the court will look for the habitual residence of the 

family as a whole, but some cases use the habitual residence o f the parents as the 

specific basis for determining that o f the child. Use o f the concept o f dependency 

is evident when a child is found to be habitually resident in a country without 

ever having been there on the basis that his or her parents were habitually 

resident there.

In B. V . H. (Habitual Residence: Wardship the pregnant mother, habitually 

resident in England, travelled to Bangladesh for what she believed would be a 

month long visit. In Bangladesh the father announced his intention to remain 

there and refused to hand over the m other’s passport. Unable to leave the 

country, the m other gave birth to the child in Bangladesh. The m other eventually 

obtained a divorce and her passport from the father and returned to England, but 

the child remained in Bangladesh. She sought to have the child made a ward of
o g

court with care and control to her. The jurisdiction of the English court to do 

this was dependent on the child being habitually resident in the United Kingdom. 

Counsel for the m other argued that the court should find an English habitual

Using the categorisation o f  the tests put forward in Lowe, Everall and N icholls, International 
M ovem ent o f  Children: Law Practice and Procedure  (Jordan Publishing, 2004) at 59-66, the first 
three are also found in Schuz “Habitual residence o f  children under the Hague Child Abduction 
Convention -  theory and practice” (2001) 13 CFLQ  1.

[2002] 1 FLR 388.
The couple also had three other children whose passports the father had also refused to 

relinquish and who remained in Bangladesh after the mother’s return to the UK. Charles J had no 
hesitation in finding them to still be habitually resident in the UK.
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residence based on the habitual residence o f the mother. Charles J held that 

generally the baby o f a married couple with an English habitual residence will at 

birth generally be habitually resident in England even if he or she has been born
O Q

abroad. On the facts of this case, it was held that the child did have a habitual 

residence in England.

The reasoning o f Charles J found approval in the Supreme Court in Ireland in 

PAS  V. AFS.'^^ The parents lived in Canada prior to the birth of the child. A few 

m onths before the birth the m other returned home to Ireland for a brief visit but, 

on discovering that she had a brain tumour, remained here until after the birth of 

the baby in order to undergo medical treatment. Alm ost three months after the 

birth o f the baby, the parents and child returned to Canada. The marriage broke 

down shortly afterwards and the mother brought the child back to Ireland without 

the consent of the father. The question was whether the child had a Canadian 

habitual residence.^'

In the Supreme Court, Fennelly J, giving the judgm ent o f the court, stated that

“It is an obvious fact that a new-born child is incapable of making its own 

choices as to residence or anything else. W hat the courts have to look at 

is the situation of the parents and their choices.”^̂

The trial judge had found that the trip back to Canada after the child was born 

was on a temporary basis only so that she could not have acquired a habitual 

residence based on this period of residence. Instead the question was whether 

parties had retained their original Canadian habitual residence and so the child 

acquired a Canadian habitual residence at birth. The Supreme Court held that the 

trial judge had not made the necessary findings o f fact to conclude that the

Although all the circumstances o f  the case have to be taken into account before this proposition 
could be said to operate. For example, if the parents had the intention that the child would remain 
abroad with grandparents and this is why the mother went abroad, this could produce a different 
result.

[2005] I ILRM 306.
Thus triggering the application o f  the Hague Abduction Convention.
[2005] 1 ILRM 306, 316.
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parents had retained their Canadian habitual residence up to the birth o f the 

child.^^ It would seem reasonably clear, however, that if the parents had retained 

their Canadian habitual residence up to the birth of the child, the child would 

have had a Canadian habitual residence based on this.^"^

Another case in which the concept o f dependency seems to the fore is the Israeli 

decision o f Ploni v. Almonit?^ In this case the parents, two Israeli citizens, had 

lived in various South American countries for a num ber of years and both 

children had been born there. They had been living in Paraguay for sixteen 

months when the m other took the children, a 2 year old and a 1 year old, to Israel 

for a two month holiday and decided not to return. The Israeli court found that 

the children were habitually resident in Israel.^^ This was based on the fact that 

the residence in Paraguay was temporary and there was no shared intention to 

remain. The court found that it was not reasonable to hold that very young 

children had a habitual residence separate from their parents.

The parental rights test tends to concentrate on the intentions o f those who have 

the right to determine where a child will live. This is closely linked to the idea 

behind the Abduction Convention, and it follows from this approach that a child’s 

habitual residence cannot be altered without the perm ission of every person who 

has parental rights over a child. Despite the supposed factual nature o f habitual 

residence, the parental rights approach has led some judges to set out rules.

In the English case o f Re 5^’ W aite J laid down principles for these situations 

which have been widely quoted. The main principle is that the habitual residence 

of young children of parents who are living together is the same as the habitual

There were conflicts o f  evidence about the mother’s intentions and the level o f  marital discord 
that existed.

Fennelly J clearly accepting that the possibility o f  a child being habitually resident in a country 
in which he had never been should be left open. [2005] 1 ILRM 306, 317.

Family Appeal 1026/05; 17/03/2005; T el-A viv District Court (Appellate Court, Israel); 
INCADAT Cite HC/E/IL 865.
*  And refused the father’s application under the Hague Abduction Convention.

[1993] 1 F L R 993.



residence o f the parents themselves.^* Neither parent can change the habitual 

residence of the child without the express or tacit consent o f the other parent. 

W hen the child is in the sole lawful custody o f one parent only, then the habitual 

residence o f the child is determined by that parent. W hile it m ight be said that 

this approach introduces a legal technicality into the rules of habitual residence 

that has no place in a factual concept one comm entator notes that this legal 

technicality is already present in the law on child decision-making.^^

The case law shows that in the ordinary case o f a married couple, one parent can 

not unilaterally change the habitual residence of the c h i l d . A l s o  when the 

relatives of the deceased m other removed a child from England to Ireland without 

the consent o f the father, it was held that such unilateral action could not alter the 

habitual residence of the child.*'’’ Even where both parents actually move with 

the child, this test tends to require that both parents intend to abandon a previous
107habitual residence. This has the effect that if there are no “settled purposes”

on the part of the parents in relation to the new residence, the existing habitual

residence will be retained, even though the child has been away from that

jurisdiction for an extended period o f time. Examples of this include Holder v.
10 ”̂Holder where the children retained their habitual residence in the United States 

after 8 months o f an intended 4 year stay in Germany because the move was for a 

specific delimited period and the parents lacked a shared intention that the 

children abandon their habitual residence in the United States.

Ibid., 995.
Clive, “The Concept o f  Habitual R esidence” [ 1997] Jur Rev  137, at 145.
Re J (A Minor)(Abduction: Custody Rights) [1990] 2 AC 562, 572, per Lord Donaldson MR. 
ylS R EH & M H  [1999] 4  IR 504.
Mazes v. Mazes  237 F.3d 1067.
392 F.3d 1009 (9* Cir. 2004).
Another example is Ruiz v. Tenorio  392 F.3d 1247 (11* Cir. 2004) where the children once 

again retained their habitual residence in the United States throughout a thirty two month stay in 
M exico. The court based this decision on the fact that the m ove was conditional and the parents, 
especially the mother, were not entirely committed to it.
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The child-centred test looks at the nature and quality o f the child’s residence in a 

particular country, rather than any intention or connection on the part o f the 

parents.

To determine the habitual residence o f the child, the court must focus on 

the child, not the parents, and examine past experience, not future 

intentions.

In this case it was argued that when the American m other moved out of the 

marital home and took the child with her, the habitual residence of the child 

became the United States because the m other intended to return there in the 

future, despite the fact that they were both still in Germany at this time. This was 

rejected as the child’s German habitual residence was not predicated on the care 

or protection of his German father. The habitual residence o f the child does not 

autom atically reflect that o f his prim ary caretaker. The court concluded that the 

child’s habitual residence could be altered only by a change in geography and the 

passage of time, not by changes in parental affection and responsibility."^^

In Feder v. Evans-Feder'^^ the court viewed the child’s habitual residence as “the 

place where he or she has been physically present for an amount of time 

sufficient for acclimatization and which has a "degree of settled purpose" from 

the child’s perspective.” They also believed that the decision m ust focus on the 

child and consists o f an analysis o f the child's circumstances in that place. The 

court did also accept that regard must be had to the parents shared intentions, but 

it seems that this is complementary to the child centred focus, rather than as an 

alternative to it.'°^

Support for this test can be found in the judgments from the courts o f  appeal for the 3”* and 8'*' 
Circuits in the United States.

Friedrich  v. Friedrich  983 F Supp 2d 1396, 1401 (1993).
Ibid., 1401-1402.

'°* 6 3 F .3 d 2 1 7 . (3 “̂ Cir. 1995).
A view  that seem s to be follow ed in Karkkainen  v Kovalchuk, 445 F.3d 280 (3'̂ '* Cir. 2006) and 

Silverman  v. Silverman 338 F.3d 886 (8‘*’ Cir. 2003).
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The decision of the English Court of Appeal in Re M  (Abduction: Habitual 

Residence)^^^ can also be said to espouse a child centred approach. The child was 

sent to live with his paternal grandparents in India but seventeen months after the 

child had left England the mother changed her mind and sought to invoke the 

jurisdiction of the English High Court. In finding that the child could not become 

once again habitually resident in England without his ever having returned to 

England, Millett U  dismissed the possibility of a dependent habitual residence, 

stating that cases in which such an approach can be found assume:

“that the dispute is a dispute between the parents, whereas for present 

purposes its proper characterisation is that it is a dispute about the future 

of the child; and that [such cases] regarded it as appropriate that the 

dispute should be determined in the country where the parents are 

habitually resident, whereas Parliament has determined that it should be 

decided in the country where the child is habitually resident.” '"

The final approach is a fact based test. Almost all judgments begin with a 

statement that habitual residence is a factual concept but this approach is easiest 

to follow in cases where the child has been present in a particular country for a 

significant length of time, even where parental intent is contradictory. As Clive 

notes: “Eventually, however, brute facts will prevail.” "^

Decisions which demonstrate an application of this test outside such situations 

are not widely found. One application of the fact based test can be seen in CM 

and OM v. Delegacion de Malaga and others' where the mother gave birth to 

the child in Spain and then placed the child in the care of the defendants who put 

the child into foster placement and later assumed guardianship of the child. The 

mother returned to Ireland and later sought the return of the child. McGuinness J

“ “ [1996] 1 FLR 887.
[1996] 1 FLR 887, 897, per M ilieu LJ.
Clive, “The Concept o f Habitual R esidence” [1997] Jur Rev  137, at 145. 

"^[1999] 2 IR 363.
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found that the same rigid rules of dependency as applied under the law of 

dom icile did not govern habitual residence and the actual facts of the case must 

be taken into account. Here the child had never been to Ireland and so could not 

be said to be habitually resident here.""^

Another exam ple is SK  v. in New Zealand. In this case, the child was born 

to a New Zealand m other and an American father. The m other and child, with 

the perm ission o f the father, returned to New Zealand for a holiday. This was 

extended tw ice and then the father realised the m other was not going to return 

and instituted proceedings under the Abduction Convention. The New Zealand 

Court o f Appeal found that the child had lost his habitual residence in the United 

State because at the time of the purported retention he had spent most of his life 

outside the United States. This remained a relevant factor despite the fact that the 

father had not agreed to the child rem aining indefinitely in New Zealand and had 

attempted to bring about a reconciliation that would result in the return of the 

child to the United States. Glazebrook J cautioned against too great an emphasis 

being placed on parental purpose in assessing habitual residence which can 

obscure the broad factual nature of the inquiry .''^  McGrath J stated

“The decision of the Court on habitual residence must, however, in the 

end always reflect the underlying reality o f the connection between the 

child and the particular state.” ’

There are two opposing tensions reflected by these approaches. Artificial 

concepts that link a child to, for example, a State to which he or she has never 

been, stand in the way o f an individualistic determination that reflects the central 

role o f the child and his or her particular experience in determining his or her 

habitual residence. However, an absence of legal rules leaves much to the

Similar emphasis on the fact-based approach can be seen in W and B v. H [2002] 1 FLR 1008 
and Re M {Abduction: Habitual Residence) [1996] I FLR 887.

[2005] 3 NZLR 590.
” ^[2005] 3NZLR 590, 609.

[2005] 3NZLR 590,596.
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discretion of the individual judge and can create uncertainty o f result. In order 

to ensure respect for the child as the legal subject in the determination of his or 

her habitual residence, it seems clear that any rules or presum ptions that are 

created have to reflect real aspects of a child’s life, and could preferably be 

overridden by facts which clearly demonstrate that they are not applicable to a 

particular child.

Status and Capacity

There is a distinct connection to be seen between the private international law 

rules of status and capacity and the rights o f children. The status o f a person is 

his or her legal position or condition; it comprises the sum total of a person’s 

legal rights, duties, liabilities and other legal relations. Capacity is an aspect of 

status that determines whether a person may make binding amendments to their 

rights, duties and obligations. Assigning a particular status to someone can 

determine the rights and responsibilities that person has towards others."^

Private international law rules provide a system for determining a person’s status 

in relation to particular matters, for exam ple whether they are married or 

unmarried, when the laws of a number o f different jurisdictions are involved. A 

court can be required to apply a foreign law to determine status, and this can give 

a different perception to the rights o f that person than if no foreign elements are 

involved. The issue is to what extent the status or capacity of a child 

encompasses the rights held by the child such that a determination of whether he 

or she has rights, and what those rights might be, become an issue for private 

international law, and possibly reliant on the application or recognition o f a 

foreign law.

Rogerson “Habitual Residence: The New Domicile?” 49 (2000) ICLQ 86.
119 For example an employer’s rights and responsibilities as against an employee, or the 
restrictions placed upon a bankrupt.
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An interesting example of where this was the case is the Californian case of 

Emery v. E m e r y This case concerned a complaint by minor children against 

their father for injuries sustained in a car accident. The parties were all domiciled 

in California, but the accident took place in Idaho. The question was whether the 

law of Idaho, which did not allow the minor children to sue in this situation, or 

the law of California, which did, should apply. The judgment of the court, 

delivered by Traynor J, was of the view that the issue was not a question of tort 

but of capacity to sue. He stated that disabilities to sue and immunities from suit 

because of a family relationship are more properly determined by the law of the 

state of the family domicile. The two reasons he gave for this were first that the 

state of the domicile has the primary responsibility for establishing and regulating 

the incidents of the family relationship and second that it was undesirable that 

rights, duties, disabilities or immunities conferred or imposed by the family 

relationship should constantly change when members of the family cross state 

boundaries during temporary absences from their home. Thus whether children 

had the right to sue their father was seen as an issue to be decided by the law of 

the domicile.

More common areas where the rights that a child has are dependent on a law that 

may not be the law of the forum are those of the status of his or her parents and 

adoption.

Parental Relationships and Responsibility

This section examines private international law rules regarding the legal 

relationship of the parents to each other and to the child because of the impact 

these can have on the rights of an individual child and his or her status in law.

The rules governing legitimacy and legitimation are an area that has been 

problematic in private international law. However, it is not proposed to go into

(1955) 45 Cal. 2d 421, discussed in Harper “Torts, Contracts, Property, Status,
Characterisation and the Conflicts o f  Law” (1959) 59 Columbia Lm w  Rev  440, at 454.
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the problem s or rules in any detail here as, first, the status o f illegitimacy has

been abolished in many States and, second, even when it was a current issue, a

determination o f legitimacy were generally required for adults for purposes of

determining their succession or other rights, and so have no real connection with
1  ̂1

the rights or welfare of children. Instead distinctions between children whose 

parents are married and children whose parents are not raised by the recognition 

or non-recognition o f foreign marriages will be examined. W ith directives that 

all children should be treated equally, the distinction between marital and non- 

marital children is now less one o f the status of the child and more about the 

network of relationships between family members.

W hile such a distinction remains in certain areas o f the law in a number of 

jurisdictions, it is particularly noteworthy in Ireland because o f the constitutional 

mandate behind it. The Constitution of Ireland 1937 seems to provide far greater 

protection for marital children by expressly providing that the Family is founded 

on marriage; a grouping which it recognises as the fundamental unit group of 

society and to which it gives inalienable and imprescriptible rights.'^'* W hile the 

courts have made it clear that “an illegitimate child has the same natural rights as 

a legitimate child” and that “the law cannot under the Constitution seek to
175deprive the illegitimate child of those natural rights” , there is still a certain 

disparity in the treatm ent o f these two categories in some family law cases. Even 

on the basic issue o f the source of any unenumerated rights, marital and non- 

marital children must look to different Articles. W hile, for all children, rights 

have been held to flow from Articles 40.3 and 42.5,'^^ only marital children may 

look to Article 41.

For example: Re Bischojfsheim  [1948] Ch 79; M ojfett v. M ojfett [1920] 1 IR 57; In re P  [1945] 
Ir Jur Rep 17; /n re Hagerbaum D eed  [1933] IR 198.

The increase in laws providing for civil partnerships or the attribution o f  recognition to 
cohabiting relationships in many States that can impact on child-parent relationships arguably 
requires that developing private international law rules regarding the establishment and 
recognition, or the lack of, also be examined here. However, as Ireland does not yet provide for a 
civil partnership regime, the focus here w ill remain with marital relationships.

Such as found in Art 2 o f  the United Nations Convention on the Rights o f  the Child.
Art 41.
State (N icolaou) y. An B ord Uchtdla  [1966] IR 567, at 643 per Walsh J.
Although it may not be beyond argument that Art 42.5 restricts the State interference in 

married fam ilies to a lesser extent than it does in unmarried families.

122



In addition, the family based on marriage unit cannot be interfered with outside 

of exceptional circumstances. This would imply that in a marital and 

constitutionally protected family, the welfare of the children can be displaced 

from its paramount position by the rights or claims of the family as a whole. In 

contrast, a non-marital child in an unmarried family, and therefore one lacking in 

constitutional protection, will find that his or her welfare is param ount in most 

applications.'^^ Non-marital children do not have to first surmount the hurdle of 

family autonom y in order to have their best interests examined.

W ithin family law, the m ost important remaining distinction between children 

whose parents are married and those whose parents are not concerns the 

attribution o f guardianship or parental responsibility to the child’s father. W hile 

the allocation o f parental responsibility is more easily seen as a matter regarding 

the status of the parent, rather than the child, it is a matter that concerns the status 

of both in relation to each other. A number of States automatically attribute 

parental responsibility to all mothers, married or unmarried, but withhold it from 

unmarried fathers in the absence o f agreement or court orders. W hile many 

unmarried fathers can proceed to acquire parental responsibility for their 

c h i l d r e n , a  child’s right to a relationship with his or her father is somewhat
1 9 0affected by this distinction. States which follow this route include Ireland,

1 I -3 1

Denmark ' and Austria. Other States have gone slightly further and provided 

for automatic attribution in cases where the parents have entered in a civil

For example see J.K. v. V.W. [1990] 2 IR 437 where a constitutional right o f  a father to be 
appointed guardian to his non-marital child was denied. The application for appointment as 
guardian was to be determined according to the welfare o f  the infant as the first and paramount 
consideration.

Through agreement with the child’s mother or court order.
S 6(4) o f  the Guardianship o f  Infants Act 1964, as amended by s 5 o f  the Children Act 1997 

provides for the automatic guardianship o f the unmarried mother. Ss 2(4) and 6A  o f the 
Guardianship o f  Infants Act 1964, as amended by ss 4  and 6 o f the Children Act 1997 provide for 
the mechanisms by which an unmarried father can obtain parental responsibilities.

Art 5 Danish Act on Parental Authority and Contact. See Ingrid Lund-Anderson and Christina 
Gyldenlove Jeppeson de Boer, Denmark R eport concerning the CEFL Q uestionnaire on Parental 
R esponsibilities, http://www.law.uu.nl/priv/cefl, at 12.

S 166 o f  the Austrian Civil Code. See Marianne Roth, Austria R eport concerning the CEFL 
Questionnaire on Parental R esponsibilities, http://www.law.uu.nl/priv/cefl at 17
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partnership, such as the Netherlands,'^^ and in N ew  Zealand it suffices if the
I O '!

parents are living together in a de facto relationship. In Australia, both parents 

automatically obtain parental responsibility, irrespective o f their marital status.

It is possible for two private international law questions to arise. The first is 

whether the State allocating the parental responsibility will recognise a particular
1 -3C

foreign marriage to ensure the application o f  the rules regarding parental 

responsibilities for married fathers. The recognition o f a foreign marriage is 

governed by the com mon law and depends on its validity, which has been 

subdivided into three separate aspects.

The first is whether the marriage is formally valid and the requirement is that it 

must com ply with the rules o f  the lex loci celebrationis, or the law o f the place 

where the marriage took p l a c e . A s p e c t s  o f formal validity include whether a

A rt 1:253 o f  the D utch Civil C ode. See B oele-W olki, Schram a, V onk, N etherlands R eport 
concerning the C EFL Q uestionnaire on P arental R esponsibilities http://w w w .law .uu.niypriv/cefl, 
at 14.

C are o f  C hildren Act 2004, s 17 (N ew  Zealand).
S 6 IC , Fam ily Law A ct 1975 (A ustralia). T his is also the case in a num ber o f Stales in 

continental Europe, where the m arital status is irrelevant and w hat m atters is the recognition o f  
the child  by the father. For exam ple, in Spain parental responsibility  is a consequence o f 
parenthood, w hether the parents are m arried is irrelevant and what m atters is w hether the 
parenthood is determ ined. If  the m other is m arried, the child will be presum ed to be a child o f 
herse lf and her husband, if the parents are not m arried then the father will have to recognise the 
child; G onzalez-B eilfuss, Spain R eport concerning the C EFL Q uestionnaire on Parental 
R esponsibilities  h ttp ://w w w .law .uu.nl/priv /cefl, at 11-12. In the C zech R epublic, both parents 
have parental responsibility  regardless o f  their m utual relationship; the m other will acquire it at 
birth, w hile the father acquires it on the determ ination o f  paternity  by a consensual declaration o f 
the ch ild ’s parents o r a court order: H rusakova, C zech Republic R eport concerning the C EFL  
Q uestionnaire on P arental R esponsibilities h ttp ://w w w .law .uu.nl/priv/cefi at 12.

W hile in the o lder cases on legitim acy the phrasing o f  the question in term s o f  the recognition 
o f  the m arriage o f  the parents instead o f  the status o f  the child was criticised, in this situation it is 
the status o f  the father, m arried to the m other o r not m arried to the m other, that determ ines the 
m ethod of attributing parental responsibility.

It should be noted that the recognition or o therw ise o f  a foreign m arriage has no effect on the 
operation o f the H ague A bduction  C onvention as the custody rights o f the parent are determ ined 
under the law  o f  the habitual residence and if  they attribute custody rights on the basis o f  a 
m arriage, it is irrelevant if this m arriage w ould not be recognised in the country  w hich receives 
the request for the return o f  the child.

See Law rence C ollins (ed.). Dicey, M orris an d  C ollins on the C onflict o f  Laws, (14* ed.. 
Sw eet & M axw ell, London, 2006), chapter 3. See also B inchy, Irish C onflicts o f  Law  
(B utterw orths, 1988), chapter 11; John M urphy, In terna tional D im ensions in F am ily Law  
(M anchester U niversity  Press, 2005) chapter 3.

T hese rules could include specific ones for foreign residents o r nationals and so the m arriage 
w ould not necessarily have to com ply w ith the requirem ents set dow n for local residents o r 
nationals. An exam ple here is found in the draft Im m igration, R esidence and Protection Bill
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civil or religious ceremony is required, how many witnesses are necessary, 

whether the marriage needs to be publicised or registered and who can perform 

the marriage. An example is the requirem ent of a civil ceremony before a 

marriage which takes place in France will be seen as valid under French law. 

Thus a civil ceremony is required before a marriage in France will be recognised 

elsewhere.

The second question is whether the marriage is essentially valid and this question 

relates to the capacity o f the parties to enter into the marriage. W hether the 

parties have such capacity is determined by the laws o f their antenuptial 

domicile.'"^® The issues that can arise under this heading are wide-ranging and 

cover whether the parties have reached the required age, whether the parties are 

outside the specified degrees o f consanguinity or affinity, whether either party is 

still party to a marriage that is still subsisting, and so on. A particular problem is 

whether either party is still party to a previous subsisting marriage. This raises 

preliminary questions about the recognition of a divorce and if the parties have 

moved frequently between different countries this can lead to a complex fact 

scenario such as where a divorce was not recognised by the party’s domicile at 

the time o f the marriage, but was by the dom icile he or she had acquired at the 

time of the later marriage.''^'

The final issue is the requirem ent of the consent o f the parties. It has been 

difficult to state which law governs the question of consent. Dicey and Morris 

put forward the tentative rule that the consent o f each party must be valid by the

2007, which provides in s 94 that a marriage between two persons, one or each o f  whom is a 
foreign national will be invalid in law unless notice has been given to the Minister and the persons 
hold a certain specified type o f  entry or resident permit.

See Bertliiame v. D astous [1930] AC 79 where recognition was refused because the religious 
marriage in France was not accompanied by a civil ceremony.

This appears to be the most common position, however, there are arguments put forward for 
the rival position that the capacity should be determined by the intended post-martial dom icile o f  
the parties. See Binchy, Irish Conflicts o f  Law  (Butterworths, 1988), at 232-235; David McClean 
and Kisch Beevers, M orris: The Conflict o f  Laws (6'*" Ed., Sweet and M axwell, 2005), at 198-200; 
John Murphy, Internationa! D imensions in Family Law  (Manchester University Press, 2005), at 
54-61.

It was held that the recognition o f  the divorce by the dom icile she had directly before the 
marriage was the test in the Canadian case o f  Schwebel v. U ngar ( \9 6 4 )  48 DLR (2d) 644.
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law of that party’s d o m i c i l e . I t  must be noted that there are other options, such 

as the lex loci celebrationis, the lex fo ri or the law with which the marriage has 

the most real and substantial connection.

Where a foreign marriage will not be recognised there is a possible saving 

provision for the recognition of the father as a married father for the purposes of 

the attribution of parental responsibility. Section 2(3) of the Guardianship of 

Infants Act 1964, as substituted by section 4 of the Children Act 1997, provides 

that a father for the purposes of guardianship under the act will include those 

fathers who have entered into void marriage which the father reasonably believed 

resulted in a valid marriage.''^'* This section will apply if the effect of non

recognition of a foreign marriage is to treat the marriage as void, and it would 

seem that this is the case as it is the validity of the marriage which determines its 

recognition. The position is similar in Scotland.''*^ In England, the saving 

provision applies to a void marriage that either party thought was valid but only if 

the father was domiciled in England and Wales at the time of the child’s birth, or 

if he died before the birth, was domiciled there immediately before he died.'"^^

Saving provisions like these seem to follow a sensible approach, especially if it is 

considered that the reason why married parents are both automatically attributed 

parental responsibility is because of the commitment to their relationship that 

entering into a marriage applies. If the parties believe that they are making this 

commitment to each other, but it later turns out that the marriage will not be

Rule 68, Lawrence Collins (ed.), Dicey, M orris and Collins on the Conflict o f  Laws, (14''’ ed., 
Sw eet & M axwell, London, 2006), at 830.

Put forward in Vervaek v. Smith [1983] 1 AC 45.
The section also provides that it is irrelevant if  the mistake was one o f  fact or law and also that 

it is to be presumed that the father believed the marriage was valid unless the contrary is shown.
It is important to note that this section defines “father” for the purpose o f  the Act and so could 
only be applied if the question o f  the parental responsibilities o f  the father, in the form o f  
guardianship, was being determined under Irish law (see below for discussion o f  how the 
applicable law is determined). This will generally be done by an Irish court, although it may be 
necessary for a foreign court to determine the guardians o f  the child in an application for return 
under the Abduction Convention (see below chapter 9).

Children (Scotland) Act 1995, s. 3(2), although it seem s that both parents have to believe, in 
good faith, that the marriage was valid.

Family Law Reform Act 1987, s. 2, which incorporates by reference this provision from s. I o f 
the Legitimacy Act 1976.
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recognised in anotlier State due to a lack o f compliance with a rule o f the local 

law or the law o f the domicile, where relevant, it seems correct that a father 

should be treated as being a married father for the purposes of the automatic 

attribution o f parental responsibilities.

It is unclear what the situation is in respect o f the constitutional rights of a child 

whose parents’ foreign marriage is not recognised. The fam ily based on marriage 

appears to reference a valid marriage, thus a marriage that is not recognised 

would not seem to create a family founded on marriage for these purposes. Thus 

the court would not have to find “exceptional circumstances” in order to interfere 

with the autonomy of the family and this could have a significant impact if the 

child was put up for adoption. In addition, the welfare o f a child whose parents 

were parties to a foreign marriage that is not recognised will not be displaced by 

the interests o f his or her family, and instead will be treated as paramount in cases 

that arise concerning him or her. There is a proposal for constitutional 

amendment in the area and one o f the main purposes of this would be to ensure 

that all children are treated and protected equally. This would mean that the 

relationship of the parents will no longer affect the rights o f the child and so it 

will no longer be necessary to establish whether or not they are married.

A final point is the importance o f the question of the recognition o f foreign 

marriages to the financial arrangements made by the family. Differentiation 

between m arried and unmarried couples in terms of, for example, tax regulation 

and protection of the fam ily hom e’"̂  ̂can have an impact on the life and well

being of the child, as well as the parents. The recognition or otherwise of a 

foreign m arriage can affect the status of the child’s family in a way that has 

socio-economic consequences.

The second private international law question raised by the issue o f attribution of 

parental responsibility is, given that different countries follow different 

approaches to the question of unmarried fathers, concerns the law that should be

Under s. 2 o f  the Family Home Protection Act 1976 a family home is where a married couple 
reside.
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used if the child has a connection to more than one State. This question was
1

answered in the Hague Child Protection Convention. Article 16 provides for 

the allocation o f parental responsibility;

1. The attribution or extinction o f parental responsibility by operation of 

law, without the intervention o f a judicial or administrative authority, is 

governed by the law o f the State of the habitual residence of the child.

2. The attribution or extinction of parental responsibility by an agreement 

or a unilateral act, w ithout intervention of a judicial or administrative 

authority, is governed by the law o f the State of the child's habitual 

residence at the time when the agreement or unilateral act takes effect.

3. Parental responsibility which exists under the law of the State o f the 

child's habitual residence subsists after a change of that habitual residence 

to another State.

4. If the child's habitual residence changes, the attribution of parental 

responsibility by operation of law to a person who does not already have 

such responsibility is governed by the law o f the State o f the new habitual 

residence.

Thus a person will not lose parental responsibility following a change in the 

habitual residence of the child, but another person may gain it.

It could be argued that a different approach is envisaged in the new Scottish 

legislation, the Family (Scotland) Act 2006, which provides in section 41 that any 

question arising as to the effect on a person’s status o f the person’s parents being 

married or not being m arried to each other is to depend on the law of the domicile 

of the person at the time when the question arises. W hile this section is aimed at 

following on from provisions that remove the last remnants o f matters relating to 

illegitimacy, and the autom atic attribution o f parental responsibility is a matter 

that is generally linked to the status o f the father rather than that o f the child, it is

Hague Convention o f 19 October 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Co-operation in respect o f  Parental Responsibility and Measures for the 
Protection o f Children (N o 34).
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possible to argue that the attribution of parental responsibility could come under 

this section. In that case it would be governed by the law of the dom icile o f the 

child.

Aspects o f a child’s rights may also be dependent on a foreign law under Article 

17 of the Protection Convention, which provides that the law governing the 

exercise of parental responsibility will follow the habitual residence of the child. 

The original persons, plus any new persons allocated responsibility under the law 

of the new habitual residence, will then have to exercise this responsibility 

according to the law o f the new habitual r e s i d e n c e . T h e  law regarding the 

allocation and exercise o f parental responsibility can have a significant impact on 

a child’s rights. It determines the extent to which a parent can make decisions for 

and concerning a child. For example, a person having parental responsibility 

under Scottish law is required to consult the child on important decisions.'^ ' As 

long as the child is still habitually resident in Scotland, this rule will govern 

family relations wherever the child may be. Once the child becomes habitually 

resident in a country that does not have such a rule, they lose this right.

The Convention itself recognises the significance o f the exercise o f parental 

responsibility on the rights of the child and provides in Article 22:

“The application of the law designated by the provisions of this Chapter 

can be refused only if  this application would be m anifestly contrary to 

public policy, taking into account the best interests o f the child.”

Nygh envisages a possible use for this provision if the law granted the parents 

wide-ranging powers over the person or property o f the child that are used to 

deny the child rights it m ight have under the Convention on the Rights of the 

Child, for example the right to education or medical treatment.

In Scotland, as discussed above, the same Act has also abolished the concept o f  dependent 
dom icile, which makes using the dom icile o f  the child in this instance a more viable approach.

This is all subject to the condition that no measures have been taken under the Convention to 
terminate or modify the exercise o f  parental responsibility, as stated in Art 18.

Art 6 o f the Children (Scotland) Act 1995.
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It is interesting to consider here the situation of a child who is found to be 

habitually resident in Ireland but who is present in some other State whose public 

health authorities wish to administer a medical procedure such as that in North
IWestern Health Board  v. W. Under the law governing the exercise of parental 

responsibility, Irish law, as stated in this case, the parents are allowed to refuse 

their consent to such a treatment, despite the huge benefits and extremely minor 

drawbacks, on the basis of family autonomy. A State which took an opposing 

view as to the balance that should be drawn between the importance of the 

procedure for the health of the child and the need to ensure a strong degree of 

family autonomy would still be obliged to allow the parents’ refusal to consent to 

stand, unless it classified the Irish approach as “manifestly contrary to public 

policy”.

These examples show that in certain situations, the rights that a child has will 

depend on personal connecting factors such as domicile or habitual residence and 

not just on the law of the place where the issue is raised. In these instances, the 

question of whether a child is a rights-holder can be an issue of private 

international law, dependent on national rules, rather than international norms. 

However, it must be recognised that these provisions apply in limited scenarios 

only, and the view most States take of themselves as responsible for the 

protection of children, and the obligations placed on them by international 

instruments such as the Convention on the Rights of the Child and the ECHR, 

generally apply at least to all children within their borders, making little 

distinction in terms of whether their rules of private international law provide that 

they are connected with the jurisdiction.

[2001] 3 IR 622. It is recognised that this is reasonably unlikely, as the integration o f  a child 
into a community evidenced by the involvement o f  the local health authorities would indicate a 
likelihood that he or she would be seen as habitually resident there.
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Adoption

W hether a child is recognised as being legally adopted can also have a significant 

impact on his or her rights. In general in many W estern States, including Ireland, 

a child who has been legally adopted is recognised as a child of his or her 

adoptive parents and will be treated the same under the law as a birth child o f that 

person. This has implications for the child’s rights in relation to maintenance,
153succession law and citizenship law, amongst others. Different States ’ have 

different requirem ents, procedures and laws regarding adoption, heavily 

dependent on cultural views on the objects and effects of adoption and private 

international law rules are necessary to determine which of these apply in cases 

with cross-border elements.

These cases include those where the adoptive parents and the child are from 

different States, this is generally known as inter-country adoption, and those 

where the adoption is an internal matter in a State but the family later migrate to a 

different State and become subject to its laws. It is important to note that, while 

in both cases the question of the effect and validity o f a foreign adoption order 

can be the issue, there are significant differences between these two situations. 

The Inter-Country Adoption Convention deals only with the former'^"* and most 

States have special rules which provide for a more active role for domestic 

adoption or social welfare authorities in assessing the suitability o f the adoptive 

parents in that case also. The latter is closer to the more usual issue of the 

recognition of foreign orders, although there are restrictions found in the area that 

are not present in relation to other orders.

States here also include the individual territorial units o f  States such as the United States, 
Australia and Canada. In none o f  these States is adoption regulated federally, although there are 
generally similarities between the various laws.

The Inter-American Convention on Conflict o f  Laws Concerning the Adoption o f Minors 1985 
(OAS TS N o 62) has the same limitations and the European Convention on the Adoption o f  
Children 1967 (ETS N o 58) applies only to adoptions with a foreign elem ent, and so does not 
include adoptions where the adoptive parents and child habitually reside in the same country o f  
which they are all nationals.
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While questions raised include the usual points regarding jurisdiction and choice 

of law, the area most focused upon is that of recognition of foreign adoptions and 

this can affect whether a child has the same rights, as against his adopted parents, 

birth parents and the State, in different countries.

Recognition of Foreign Adoptions

The possibility of the non-recognition of a foreign adoption order leads to the 

question “where is this child not my child?” '^  ̂ Or, perhaps more relevantly from 

a child-centred perspective, where do the person or people who the child, and the 

State that makes the adoption order, regard as his or her parents, not actually have 

this legal relationship with the child? The change in the adoption status of a child 

on the crossing of international borders can result, in particular in cases where the 

child was an orphan or abandoned, in no legal guardian being recognised for that 

child. This clearly affects the rights of the child in a wide variety of ways and the 

recognition of an adoption order can be crucial.

Under Irish common law the rule regarding the recognition of foreign adoptions 

was unclear. It would appear that before the institution of adoption was created 

in Irish law a foreign adoption order would not have been r e c o g n i s e d . A  child 

who had certain rights as an adopted child in another country would lose those 

rights in Ireland.'^* The common law position after the institution of adoption 

was incorporated into Irish law was set out by McKenzie J in M F  v. An Bord

In many cases, a lack o f  provision for the recognition o f  an adoption order made in a foreign 
Stale results in a second adoption order procedure being undertaken in the hom e Stale o f  the 
adopting parents when they return with the child. In addition to the cost and delay involved, there 
is also the possibility that the child or parents will not meet the criteria in the home State and will 
not be able to obtain such an adoption order.

Brooks, “An Essay on Inter-jurisdictional Issues on Adoption: Where is this Child N ot My 
Child?” (1998-1999) 32 Creighton L Rev 1045.

In Re Tamburrini [1944] IR 508, discussed in Law Reform Com m ission, R eport on the 
Recognition o f  Foreign Adoption D ecrees  (LRC 29, Dublin, 1989), at 4.

This is in contrast to the position regarding divorce, where despite divorce not being available 
dom estically until the Family Law (Divorce) Act 1996, foreign divorces could be recognised in 
certain circumstances. See Binchy, Irish Conflicts o f  Law  (Butterworths, 1988), chapter 12; Law 
Reform Commission, R eport on the Recognition o f  Foreign D ivorces and Legal Separations 
(LRC 10, 1986),
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Uchtdla^^^ who took the view that an adoption made in another jurisdiction and 

valid according to the law of that jurisdiction would be recognised by the State if, 

at the tim e of the adoption, the adopter was dom iciled in the foreign jurisdiction. 

Under the English common law rules, as applied in the case o f Re Valentine's 

Settlem ent, t h e  position would appear to be that a foreign adoption will be 

recognised if it is either done in accordance with the law of the dom icile o f the 

adoptive parents, or would be recognised by the law of their domicile.

Pennycuick J in that case noted:

“The relationship of parent and child is one o f personal status, and it 

seems to me that on principle an English court must regard the law of the 

adopter’s dom icile as decisive on the question whether or not this status 

has been created. Once an adoption order has been made in any country, 

the infant is brought up in the adopter’s home as part of the adopter’s 

family. In the case majority o f cases, the adopter’s home is the country o f 

his domicile. The whole purpose of the relationship created by the order 

would be defeated if the adoption were not recognised in that country.” '̂ *

The Adoption Act 1991 broadened the base for recognition to adoptions effected

by or recognised by the law of the domicile of the adopters, the law of the

habitual residence of the adopters or the law of the place where the adopters had

been ordinarily resident for at least a year before the adoption and provided a

procedure for the recognition o f the adoption o f a child living abroad by parents
162who were habitually resident within Ireland at the time o f the adoption. A 

Register o f Foreign Adoptions was also created under the Act o f 1991 and entry 

on the register is deemed to be proof of a valid adoption.

[1991] ILRM 399 (decided in 1987).
'“ [[1964] 3 All ER 174.

[1964] 3 All ER 174, 177.
Ss 2, 3, 4  and 5 o f the Adoption Act 1991. The .'Adoption Act 1998, by inserting s 4A  added 

the additional ground that an adoption would be recognised if  the place o f  habitual residence, 
dom icile or ordinary residence o f  the parents did not recognise an adoption only on the ground 
that it did not recognise adoptions which had taken place abroad.
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As van Loon remarks, intercountry adoption is legally complex not only because 

of the variance in national rules of private substantive law concerning adoption, 

but because, in many countries, recognition of a foreign adoption is also subject 

to various provisions which override these rules of private international law.'^^

In Ireland, section 1 of the 1991 Act provides a definition of foreign adoption that 

sets down certain minimum criteria for recognition. The child must be below 18 

years of age and procedural safeguards'^ must have been applied. An enquiry 

must have been made into the adopters, the child and the parents or guardian and 

due consideration given to the best interests of the child by the person or body 

effecting the adoption order. In addition, the effects of the adoption had to be 

essentially the same as an Irish adoption order. The end result of these provisions 

is that while a degree of latitude is allowed to the foreign authority effecting the 

adoption, the recognition of a child’s adopted status is dependent on certain 

requirements to ensure the fundamental compatibility of the adoption with Irish 

law.

The Irish system provides for the recognition of an adoption from any country 

provided the requisite connection between the adoptive parents and that country 

have been satisfied, or the requisite procedure, including involvement of the 

Adoption Board, was followed along with some minimum safeguards. There are, 

however, different approaches. For example, while in England the rule in Re 

Valentine’s Settlement'^^ still applies to allow for the recognition of adoptions 

effected in the State of the adopters’ domicile, the Adoption and Children Act, 

2002 does not refer to such connecting factors. It provides instead for the 

recognition of Convention adoptions and overseas adoptions, with an overseas 

adoptions being adoptions from a set list of c o u n tr ie s .A d o p tio n s  from any

Van Loon “International Co-operation and Protection o f  Children with Regard to Intercountry 
Adoption” (1993) 244 Recueil des Cours 191, at 261.

Although the consent requirements are those provided by the law o f  the foreign jurisdiction.
[1965] Ch 831. The definition o f  adoptions provided in s. 66(1 )(e) o f  the Adoption and 

Children Act 2002 provides for the continuation o f  this rule. D icey and Morris also say that it is 
possible that an adoption will also be recognised if it is recognised in the country o f  the adopter’s 
dom icile but that this has not yet reached the standard o f  a rule.

The list o f  countries is found in the Adoption (Designation o f  Overseas Adoption) Order 1973, 
SI N o 19 o f  1973. Convention adoptions are adoptions made under the Intercountry Adoption 
Convention.
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other place will not be recognised under the Act, and so a second adoption order 

will have to be made in England.

The international community has recognised the hardship for the adopted child 

and adoptive parents that may be caused when a particular adoption is not 

recognised in other countries and the greater incidence o f intercountry adoptions 

that may suffer from this lack o f recognition. The Hague Intercountry Adoption 

Convention seeks to ameliorate the situation and provides a system for the 

recognition of intercountry adoptions that is balanced with safeguards to protect 

the interests o f the children involved. The system established under the 

Convention does not seek to resolve the choice of law or jurisdiction issues, but 

instead provides a system of co-operation,'^^ substantive principles'^* and 

procedural requirements'^^ that have to be followed in the m aking of an adoption 

order. The Convention emphasises good process rather than the legal formalities 

involved in recognition and effects o f adoptions. Once these procedures have 

been followed, Article 23 provides that the adoption must then be recognised in 

all Contracting States, although the usual ability to refuse recognition on the 

grounds that it is manifestly contrary to public policy does apply. This provision 

largely precludes the need for any re-adoption in the receiving State when the 

adoption has taken place in the State o f origin.

There are two particular areas where recognition o f a foreign adoption could be 

problem atic.'^ ' The first is that of children o f married parents. The reason why

E.g. Art 17 provides that Central Authorities in both States have to agree to the adoption 
proceeding.

E.g., Art 4 (c)(3) provides that the necessary consents must not be induced by payment or 
compensation and Art 4(c)(4) provides that the consent o f  the mother must have been given after 
the birth o f the child.

E.g. The preparation o f  the report regarding the adoptive parents (Art 15) and the child (Art 
16) by the respective Central Authorities.
'™ The Intercountry Adoption Convention has not yet been implemented into Irish law although a 
bill is currently being drafted.

A third is the adoption by a single person and this was evidenced by the recent European Court 
o f Human Rights case o f  W agner and JMWL v. Luxembourg App 76240/01, unreported. First 
Section, 28 June 2007. In this case, the refusal by Luxembourg to g ive effect to a Peruvian 
adoption order in favour o f a single woman was found to be in breach o f  Art 8 in the 
circumstances.
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this may be a problem is that the circumstances in which the adoption of children 

whose birth parents are married is allowed in Ireland are extremely constricted 

due to the constitutional protection of a family based on marriage found in 

Articles 41 and 42 of the Irish Constitution. The limited circumstances in which 

an order for the adoption of a child born to married parents can be made are set 

out in section 3(1) of the Adoption Act 1988.

This section was held to apply to foreign national children who were brought to 

Ireland for adoption in the case of TM and AM  v. An Bord Uchtdla. The 

plaintiffs had sought an adoption order for an Indian child who had been 

abandoned by unidentified parents in India. In the absence of proof that the child 

was an orphan or born out of wedlock, the defendants required a court order 

authorising them to make an adoption order in relation to the child. The Supreme 

Court held that the provisions of the 1988 Act do apply to children born outside 

the jurisdiction, there being no express limitation provided for in the legislation. 

In this case, however, the abandonment of the child as an infant with no 

subsequent attempt at contact brought the case within the limited circumstances 

where adoption of marital children is allowed by the 1988 Act.

Shannon suggests that

“Given the rights enjoyed under Article 41 of the Constitution, the 

adoption abroad of a child who is a member of a marital family might not 

be recognised unless provisions similar to those in the 1988 Act have 

been satisfied.”

While it is possible that the foreign adoption of a child born into a marital family 

could be refused on the basis that it was contrary to public policy, it is worth 

noting that the TM and AM  case concerned the making of an order by an Irish 

statutory body which would have the effect of terminating the rights of the birth 

parents. In the case of the recognition of a foreign adoption, the birth parents’

"^[1993] ILRM 577.
Shannon, Child Law  (Thomson Round Hall, 2005), at 316.
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rights will already have been terminated by a foreign a u t h o r i t y . A n d ,  in 

addition, such a termination will probably be recognised in other States and the 

recognition in Ireland may be sought many years after the foreign adoption was 

effected and so the application of constitutional principles may serve little 

practical purpose. A comparison can be drawn with the area of divorce prior to 

its implementation in Irish law where the courts were at pains to distinguish 

between the effects of the public policy underlying the Constitution which 

prohibits the positive enforcement in this jurisdiction of laws which offend that 

public policy and the more passive recognition of the status which those laws 

bring about as a matter o f private international law.'^^ The Law Reform 

Com m ission also pointed to the problems of limping adoptions and that Ireland 

could become a haven for certain disaffected foreign parents if adoptions are not 

recognised here on this b a s i s . P r o v i d e d  the other conditions for recognition 

have been met, this should not provide a reason to refuse recognition.'^^

The second area is that of an adoption order made in favour of a same-sex couple. 

States have varying policies and attitudes in this area and not all States, including 

Ireland, allow same-sex couples to adopt. There is nothing expressly in the Irish 

legislation that prevents an adoption order made in favour of a same-sex couple 

being recognised; however, the ever prevalent ground for refusal to recognise on 

the basis o f public policy could be relied upon. The question that would have to 

be asked is which policy is stronger: that of ensuring that a child’s status remains 

constant despite crossing international borders, or the policy of not making

Provided o f  course, this is the effect o f  the foreign adoption, see below, discussion on simple 
adoptions.

As discussed by the Law Reform Commission R eport on the Recognition o f  Foreign Adoption  
D ecrees  (LRC 29, 1989), at 12. The cases involved are M ayo-Perrott v. M ayo-Perrott [1958] IR 
336; Bank o f  Ireland Caffin, [1971] IR 123; Gajfney Gaffney, [1975] IR 133; Sachs v Standard  
C hartered Bank, [19^1] ILRM  291.

Law Reform Com m ission, R eport on the Recognition o f  Foreign Adoption D ecrees  (LRC 29, 
1989), at 28.

In the case o f  intercountry adoptions, when the Intercountry Adoption Convention com es into 
force in Ireland, the Irish Central Authority will be able to refuse to allow the continuation o f  an 
adoption under Art 17 o f the Convention and could use this for proposed adoptions which 
contravene the constitutional protection o f  marital families.
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adoption orders in favour of same sex couples as evidenced by the fact that this is 

not permissible in Irish law .’̂ ^

The question has arisen in the United States where some of the states provide for 

adoption by same sex couples, while others have attempted to prohibit not only 

the making of such an adoption order but also their recognition. The issues there 

are slightly different as the Full Faith and Credit Clause'^^ in the United States 

Constitution lays down a requirement for states to recognise the judgments of 

other states and does not allow for a public policy exception. In the United
1 O 1

States District Court case of Finstuen v. Edmondson the judge held that the 

Oklahoma laws prohibiting the recognition of an adoption order made in favour 

of same sex couples could not stand. She held that this infringed the Full Faith 

and Credit Clause, and also found the law repugnant to the Equal Protection
I  8 9Clause of the United States Constitution, as it attempted to punish children for 

the acts of their parents and that it infringed the substantive due process rights of 

the plaintiff as there was no compelling interests which justified the infringement 

of their right to care and custody of their children.

The reliance on the provisions of the United States Constitution mean that this 

decision will be of limited use outside that jurisdiction, but the rights based 

arguments may be argued elsewhere. What is mainly of interest is the fact that 

Judge Cauthron focused on the fact that the adoptions had been lawfully made 

and the child’s interests had been taken into account in that decision and the lack 

of recognition would be to undo this. There are three points to note. The first is 

that this implies a significant degree of trust in the other jurisdiction, which may 

not be the case outside a federal system. The second is that it is arguable that if a

Murphy, “Recognition o f  Same Sex Families in Britain: The Role o f  Private International Law 
Rules” (2002) \6  In tJ  L Pol cfe Fam  181, at 194-195 argues that the European Convention o f  
Human Rights and the protection for privacy and family life in Art 8 may impact on a State’s 
ability to refuse to recognise an adoption order in these circumstances.
™ Art IV, s 1 o f the United States Constitution.

Although see Wardle, “A Critical Analysis o f  Interstate Recognition o f  Lesbigay Adoptions” 
(2005) 3 A ve M aria Law Rev  561 for an argument that the Full Faith and Credit Clause may not 
apply to the recognition o f  adoption decrees.

2006 US Dist. LEXIS 32122, 19* May 2006.
S 1 o f  the 14'*" Amendment to the United States Constitution.
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State is not recognising the foreign adoption order, then it does not have, and 

never has had, the force of law according to that State. The State is not undoing 

something that had previously been done, but actually not recognising that it has
I  8 ^ever been done. The third is that Judge Cauthron’s argument that the refusal to 

recognise denies legal recognition to a parent-child relationship without 

consideration of the best interests of the child displays a greater affinity with 

family law than with private international law rules.

The Effects of a Foreign Adoption Order

An integral part of the recognition of an adoption order is the question of the 

effects o f the adoption. These can range from issues regarding care and custody 

of children, to questions that are more frequently litigated by adults who were 

adopted as children, such as succession rights. It has been noted that in the 

context o f adoption orders this is generally recognised as a separate question, 

especially in Anglo-American legal circles, and that this is based more on 

practical reasons than fundamental legal considerations.'*"* This approach allows 

the order of a foreign authority to be recognised, but leaves the effects that flow 

from this recognition to be determined by the law of the recognising State. In 

favour of referring the question of the effects of the adoption to the law of the 

State that effected the adoption is that adoption order was made in the context 

and by a mechanism that reflected the effects set out. The claim of the law of the 

State which recognises the adoption rests not only on practicalities, but also the 

principle of equal treatm ent of all adopted children within a particular country.

The Adoption Act of 1991 sets out the effects o f the recognition of a foreign 

adoption order in Ireland by providing that all recognised adoptions would be 

deemed to have been m ade by a valid adoption order under the Adoption Act o f 

1952, the principal act in the area, and therefore the effects of the adoption will

This is an argument that may have more advantage in theory than in practical terms.
Frank, "The Recognition o f Intercountry Adoptions in the Light o f  the 1993 Hague 

Convention on Intercountry Adoptions” in Lowe and Douglas (ed.) Families A cross Frontiers 
(Martinus N ijhoff Publishers, 1996) 591, at 592-594.
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be governed by Irish law. Once a foreign adoption has been recognised in Ireland 

and entered into the Register o f Foreign Adoptions, the child will be seen to 

possess the same rights as a child adopted in Ireland, which are generally the 

same rights as a birth child o f the adoptive parents.

Swiss law has provided an interesting solution. Article 78(2) of the Swiss 

Federal Law on Private International Law provides that adoptions under foreign 

law which have effects essentially different from a parent-child relationship 

under Swiss law shall only be recognised in Switzerland with the effects that 

attach to them in the States in which they were made. This means that for 

adoptions where the effects o f the adoption are largely similar to that of an 

adoption under Swiss law, they will be governed by Swiss law. But where the 

effects are substantially different then it is the law o f the decreeing State which 

will be used to determine the effects.’*̂  An obvious difficulty here is where that 

line should be drawn.

The Intercountry Adoption Convention also makes an attempt to regulate the 

effects o f the recognition o f an adoption. The issue o f effects was a controversial 

one at the negotiation o f the Convention with States of origin wanting the 

adoption in the receiving State to have the same effects as in the State of origin, 

while the receiving States wanted the effects to be governed by their law, the law 

of the State where the child would have his or her future home. A compromise 

was reached and is discussed further below in relation to simple adoptions.

Article 26 sets out what is entailed when an adoption order is recognised;

(1) The recognition o f an adoption includes recognition of

a. The legal parent-child relationship between the child and his or 

her adoptive parents;

b. Parental responsibility o f the adoptive parents for the child;

Discussed by Frank, “The Recognition o f  Intercountry Adoptions in the Light o f  the 1993 
Hague Convention on Intercountry Adoptions” in Lowe and Douglas (ed.) Families A cross 
Frontiers (Martinus N ijhoff Publishers, 1996) 591, at 593.
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c. The termination o f a pre-existing legal relationship between 

the child and his or her m other and father, if the adoption has 

this effect in the Contracting State where it was made.

(2) In the case of an adoption having the effect of term inating a pre

existing legal parent-child relationship, the child shall enjoy in the 

receiving State, and in any other Contracting State where the adoption 

is recognised, rights equivalent to those resulting from adoptions 

having this effect in each such State.

(3) The preceding paragraphs shall not prejudice the application of any 

provision more favourable for the child, in force in the Contracting 

State which recognises the adoption.

Apart from problems relating to adoptions where the parental rights o f the birth 

parents are not severed, discussed below, it has also been noted that Article 

26(1 )(b) leaves open the question of what law is to determine the content of the 

parental responsibility.'*^ However, if this Convention is looked at in 

conjunction with the Child Protection Convention o f 1996, it would seem clear 

that the incidents of parental responsibility will generally fall to be governed by
1 87the habitual residence o f the child. A second criticism is the problems in 

determining what a provision more favourable to the child would be, and whether 

it is the complete integration of the child with the new fam ily and the new State, 

or the maintenance o f points o f contact with the birth family and State o f origin.

Different Conceptions of Adoption

The fact that not all adoptions have the same effects poses an obstacle to the 

recognition of foreign adoptions. Two particularly important differences arise 

concerning the effect o f an adoption order on the relationship between the child

See Frank, “The Recognition o f Intercountry Adoptions in the Light o f  the 1993 Hague 
Convention on Intercountry Adoptions” in Lowe and D ouglas (ed.) Fam ilies A cross Frontiers 
(Martinus N ijhoff Publishers, 1996) 591, at 597 and Murphy, Children in International Families 
(Manchester University Press, 2005), at 200.

Art 16 o f  the Child Protection Convention.
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and his or her birth parents, and the possibility o f revocation of the adoption 

order.

Simple Adoptions

In Ireland, and many other States, an adoption is seen as entailing a complete
188severance of the relationship between the child and the biological parents.

t 8QThus the child is no longer entitled to m aintenance support or rights under 

s u c c e s s i o n , f o r  example, from his or her biological parents. In addition, an 

adoption order cancels any previous contact orders that have been made 

concerning the c h i l d . T h i s  type o f adoption is known as a full adoption and 

can be contrasted with “simple adoptions” where this severance does not take 

place. Simple adoption is common in certain South American countries. Under 

simple adoptions, there is no severance of relationship with the biological 

parents, who retain rights over the child, with the child retaining rights against 

them also. In addition, the adoptive relationship is often limited to the adoptive 

parents and the child and no legal relationship is created between the child and 

the relatives of the adoptive parents.

“The aim of a simple adoption is often to provide the child with some 

form of social assistance and for that purpose it is often not necessary to 

integrate the child fully into the adoptive family, nor desirable to sever 

those ties with the biological family which do not serve this purpose.” ’^̂

S 24 o f  the Adoption Act 1952 and s 7 o f  the Adoption Act 1988; Art 10 o f  the European 
Convention on the Adoption o f Children 1967 (ETS N o 58); s 95 o f  the Adoption Act, 2000, New  
South Wales.

In fact, s 31(1) o f  the Adoption Act 1952 provides that the liability o f  a birth father who has 
been ordered to pay maintenance will cease absolutely on the adoption o f  the child by persons 
other than the mother herself. S 3 o f the Family Law (Maintenance o f Spouses and Children) Act 
1976, as amended by s 16(e) o f  the Status o f  Children Act 1987 and the Adoption Act 1991, has 
the same effect.

Provided for by s 26 o f the Adoption Act 1952, and applied by s 110 o f  the Succession Act 
1965.

W O ’R V. EH [\99 6 ]  2 IR 248.
Van Loon “International Co-operation and Protection o f  Children with Regard to Intercountry 

Adoption” (1993) 244 Recueil des Cours  191, at 268.
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The main difference between the two types o f adoption for the adopted child may 

be said to be that a full adoption replaces one family with another, while a simple 

adoption adds a new family to the original family.

A problem posed by simple adoptions in private international law concerns the 

recognition that should be afforded them by a country that does not allow for a 

simple adoption in its own domestic law. A num ber o f solutions have been put 

forward. The first option is the one foreseen in Ireland by the provision of the 

Adoption Act 1991, as enacted, that the foreign adoption had to have essentially 

the same legal effect as respects the term ination and creation of parental rights 

and duties with respect to the child as an adoption effected in this jurisdiction.'^^ 

This means that a simple adoption would not have been afforded recognition in 

this country.

A second option was proposed by the Swedish Guardianship Com m ission which 

recommended, citing the Convention on the Rights of the Child, that all 

adoptions, o f whatever type in the country o f origin, would be recognised as full 

adoptions in the receiving c o u n t r y . T h e  amendm ents to the 1991 Act provided 

for in the 1998 Act could aLso be viewed as being along these lines. The wording 

of the requirement of similarity between a foreign adoption and a domestic 

adoption was amended to read:

“The adoption has, for so long as it is in force, substantially the same 

legal effect as respects guardianship o f the child in the place where it was 

effected as an adoption effected by an adoption order.”

Opretti Badan “L’adoption intemationale” (1983) 180 Recueil des Cours 295, at 313-315.
S. 1. The amendments to this provision made by s. 10(a) o f the 1998 Act are discussed below.
The Supreme Court found that this condition did not refer to the nature or essence o f  an 

adoption but to the particular legal effects o f  \V. B & B v. An B ord Uchtdla  [1997] 1 ILRM 15. 
Therefore the question was whether such termination was provided for under the foreign law, and 
not whether other incidents o f  the foreign adoption law were dissimilar to the dom estic rules.

Justitiedepartment, “Adoptionsfragor” (Stockholm, 1989). See van Loon “International C o
operation and Protection o f Children with Regard to Intercountry Adoption” (1993) 244 Recueil 
des Cours 191, at 270.
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“Adoption order” here means an order made under section 9 o f the 1952 Act. It 

would seem that the “same legal effect as regards guardianship” is now the only 

requirement for recognition and thus can apply to a simple adoption where 

parental rights have not been entirely terminated but the adoptive parents have 

been given guardianship o f the child.'^^

This section relaxes the requirem ents regarding the termination o f parental 

authority of the birth parents in order for the decision to be recognised. However, 

once it is recognised it is then deemed to be an adoption order made under the 

1952 Act and therefore parental authority o f the birth parents is terminated, at 

least under Irish law. This raises a problem of the rights of the birth parents, who 

may not have consented to a complete termination of their parental authority. 

W hile the amendm ent in the 1998 Act o f the consent provisions o f the 1991 Act 

does refer to a further consent for the conversion o f a simple adoption into a full 

adoption, it does not make this a m andatory requirem ent for recognition.'^* Care 

must be taken in this area to avoid a conversion where parents did not wish sever 

all legal ties with their children.

Another option allows for the existence o f a simple adoption only where it is the 

creation of a foreign law. As simple adoptions take a variety o f forms, there is a 

choice here between recognising the effects of the simple adoption as they are in 

the decreeing State or m aking a new domestic definition o f a simple adoption for 

these purposes in the recognising State. This latter solution was utilised in 

England in section 88 of the Adoption and Children Act, 2002. This section 

allows for an application for a direction that the provision relating to the

It is likely that not all sim ple adoptions will qualify under the terms o f this section, even as 
they have been amended, as guardianship might not have been sufficiently transferred under the 
original adoption order.

The amendment provided in s. 10(a)(i) allows the time the consents are obtained or dispensed  
with to be either the time the adoption was effected, or at a subsequent time when the adoption 
was converted into a full adoption by virtue o f  such consent being obtained or dispensed with.

In the Special Commission o f  2000 reviewing the practical operation o f  the Inter-country 
Adoption Convention, reservations were expressed about any system that treated conversion as an 
automatic process.
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termination of the parent-child relationship^'^® does not apply to a particular 

adoption. The conditions for such an order are that it is not a full adoption under 

the law by which it was effected, the necessary consents for a conversion have 

not been obtained, and it would be more favourable to the child for such an order 

to be given. However, this is the only alteration that is made to the effects of the 

foreign adoption and all other aspects remain the same as for full adoptions.

The situation was dealt with by the Adoption Convention which attempted to find 

a balance. It provides in Article 27 that a simple adoption may be converted to a 

full adoption, but there are some conditions.

Where an adoption granted in the State of origin does not have the effect 

of terminating a pre-existing legal parent-child relationship, it may, in the 

receiving State which recognises the adoption under the Convention, be 

converted into an adoption having such an effect -

(a) if the law of the receiving State so permits; and

(b) if the consents referred to in Article 4, sub-paragraphs c and d,
201have been or are given for the purpose of such an adoption.

The consents that were given for the adoption of the child must include a consent 

to a full adoption, even if such an adoption is not known under the law of the 

country where the child was given up for adoption. Article 27(2) goes on to 

provide that, if the adoption is converted, then this must be recognised in all 

Contracting States. This means that the termination of the child-parent 

relationship must be recognised in the country of origin of the child even though 

the original adoption order made in that country did not so provide.

S 67(3) o f  the Adoption and Children Act 2002; Permanent Bureau o f  the Hague Conference 
o f Private International Law, Recom m endations and Conclusions o f  the Special Commission on 
the Practical Adoption o f  the Hague Convention o f  the 29 M ay 1993 on the Protection o f  
Children and C o-operation in respect o f  Intercountry Adoption 2 8  Novem ber-1 D ecem ber 2000, 
at 36.

Art 27( 1). Art 4(c) and (d) refer to consents given by the birth parents and the child  
respectively.

Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry Adoption Convention  
(Permanent Bureau, 1994), at 71.
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W hile this may go some way to reduce the incidence of the necessity to recognise 

simple adoptions as they are, there will undoubtedly rem ain some adoptions that 

do not terminate the parent-child relationship under the law where they are made, 

where the necessary consents were not obtained or dispensed with and where 

they were made in a Convention State in accordance with Convention rules and 

so require recognition in other Convention States. It was noted in the 

Explanatory Report that this problem applies more to third States, than to the 

receiving State itself which has the option to prevent the making o f the adoption 

order under Article 17 o f the Convention. It is also to be remembered that it is 

only the receiving State which can convert a simple adoption into a full adoption 

and so the simple adoption needs recognition as it is if  the fam ily move to a third 

State which is a contracting State to the Intercountry Adoption Convention. 

Provision needs to be made for the recognition o f an adoption which does not 

term inate the parent-child relationship, even if such an order cannot be made 

mternally, and the Convention itself does not give any indication as to how this 

is to be achieved. This is particularly apparent in Article 26(2), set out above, 

which provides that adoption which does terminate the parental rights of the birth 

parents should give the child equivalent rights to those enjoyed by children 

adopted under adoptions having this effect in the recognising State. No mention 

is made o f how a child whose adoption does not term inate the pre-existing 

parent-child relationship should be treated.

Revocable Adoptions

Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry Adoption Convention  
(Permanent Bureau, 1994), at 66.

The public policy exception should not be used to refuse to recognise a simple adoption, as 
they are expressly included under the terms o f the Intercountry Adoption Convention: see Parra- 
Aranguren, Explanatory R eport on the 1993 Hague Intercountry Adoption Convention  
(Permanent Bureau, 1994), at 63.

Such as found in e.g. s. 12 o f  the Adoption (Intercountry) Act 1997, N ew  Zealand; s. 88 o f  the 
Adoption and Children Act 2002, United Kingdom; s. 38AB o f  the Adoption o f  Children Act 
1964, Queensland.
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Another difference in attitudes towards adoptions is that in some States adoption
206is seen as an act with complete finality and irrevocability, while other States 

provide that adoption orders can be revoked, discharged or term inated in certain 

c i r c u m s t a n c e s . F o r e i g n  adoptions raise the problem  o f revocation because 

foreign adoption orders may be revocable under the law of the State where they 

were effected, and this raises problems of recognition in other States. 

Intercountry adoptions also raise the issue o f revocation because o f the 

developmental and educational difficulties that certain children adopted from 

abroad can face, especially those who were placed in institutional care for a 

significant period o f time.^°* Parents, especially those who adopt a child with 

serious disabilities or difficulties, can find them selves unable to provide the 

necessary care for their adopted child. There are cases where adoptions do fail, 

and the resulting position o f the child needs to be resolved.

Revocation typically has no retroactive effects and is usually based on 

circumstances developing after the adoption has been completed. The issue of 

revocable adoptions can raise private international law questions in two ways. 

The first is whether a revocable adoption will be recognised in Ireland. This 

question arose in the case o f B  & B v. An Bord Uchtdla^^^ where married couples 

who were planning to adopt children from China sought a declaration that these 

adoptions would be recognised in I r e l a n d . T h e  Adoption Board examined the 

relevant provisions o f the Chinese legislation, and found that as Article 25 o f the

This is the position in Ireland, although the absolute nature o f  the permanence o f  an adoption 
order was questioned in B & B v. An B ord Uchtdla [1997] I ILRM 15. There is only one 
situation in which an adoption order that is otherwise valid at its inception can be rescinded: 
where a child has been adopted by one o f  his or her birth parents, the subsequent marriage o f  the 
parents w ill have the normal effect o f  “legitimating” the child and the Legitimacy Act 1931 will 
operate accordingly. The effect o f  the legitimation, according to s. 29(2)(b) o f  the 1952 Act is 
that the adoption order shall “cease to be in force”. The Inter-American Convention on C onflict 
o f Laws concerning the Adoption o f  Minors 1984 (OAS TS N o 62) also provides in art 12 that 
full adoptions are irrevocable, as does s 157(1) o f  the Child and Family Services Act 1990 o f  
Ontario.

See s. 93 o f  the Adoption Act 2000, N ew  South W ales which allows for the discharge o f an 
adoption not only where it was obtained by fraud, duress or other improper means but also when 
there is som e other exceptional reason why the adoption order should be discharged.

Greene et al, A Study o f  Intercoim try Adoption O utcom es in Ireland: a  Summ ary Report 
(Children’s Research Centre, Trinity C ollege, 2007).

[1997] I ILRM 15.
The Chinese authorities required such a declaration before they would proceed with the 

adoptions.
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Chinese adoption law of 1991 provides that an adoption may be term inated by an 

agreement between the adopter and the person who placed the adopted child for 

adoption, this was not “essentially the same legal effect” as an adoption effected 

in Ireland as such an adoption was irrevocable. In the Supreme Court, it was 

found that such adoptions could be recognised.

The reasoning was that the while the perm anence o f an adoption was an

important aspect o f Irish adoption law, it was not absolute. For example, the

child of adoptive parents could be readopted in the same circumstances that

children in their biological families could be adopted.^”  Section 6 o f the 1991

Act, as enacted and in force at the time of the case, envisaged the recognition of

an adoption that could later be set aside, annulled or otherwise rendered void

under and in accordance with the law o f the place where they were effected. The

important aspect for the Court was that the Chinese legislation provided for the

termination of the biological parents’ rights upon adoption and the creation of

parental rights in the adoptive parents. In addition, it was not suggested that the

possibility o f a consensual termination o f the adoptive relationship arose from

any residual parental right. W hile this case allowed for the recognition of
2 ] 2revocable adoptions in this situation, it is probably not the situation that all 

revocable adoptions will fall within the definition o f adoption provided in the
2131991 Act, as amended. ' The circumstances in which a revocation can take 

place may affect the provisions regarding guardianship and result in 

differentiating them from the equivalent Irish principles. There may be other 

factors relating to the adoption that bring it outside the required sim ilarity for it to 

be recognised.

The second issue regarding revocable adoptions is the effect o f a purported 

revocation o f an adoption and a number o f scenarios can be envisaged. The first 

is where there is a purported revocation abroad o f an adoption effected in Ireland.

I.e. on the death o f  their birth parents, such re-adoption provided for in s. 18 o f  the 1952 A ct, 
or i f  their birth parents have fa iled  in their duty towards the ch ild  as under s. 3 o f  the A doption  
A ct, 1988.

And the 1998 A ct am endm ents gave statutory force to these v iew s.
S ee  above for text o f  am endm ent.
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The second is a purported revocation abroad o f a foreign adoption. This scenario 

can subdivide into a revocation of an adoption that was effected under a law that 

allows for revocation and one effected under a law that does not. For the first of 

these, the question o f whether it matters if the revocation is done in the country 

that the adoption was effected or in another country can also arise. In essence, 

the scenarios involve the same issues. By virtue of the 1991 Act, a foreign 

adoption that is recognised in Ireland is deemed to be an adoption order made 

under the Adoption Act, 1952, thus the same provisions regarding irrevocability 

should apply. These rules would seem to provide that the parental responsibility 

of an adopted parent can only be terminated in the same way as that o f biological 

parents and that a purported revocation abroad will not be recognised.

However, this is not actually the case and a distinction is drawn between these 

individual scenarios. The main distinction is between adoptions effected abroad
1 A

and those effected in Ireland. Section 7 of the 1991 Act provides that an 

application may be made to court for an order that the Board procure a 

cancellation o f the entry concerned in the Register of Foreign Adoptions and that 

if such a direction is given, the adoption concerned will be deemed not to have 

been effected by a valid adoption order made under the 1952 Act. The grounds 

upon which the court can make such a direction are not given, although in the 

1991 Act as enacted the Board had the power to cancel an entry in the register on 

the basis that the adoption order was annulled, set aside or otherwise rendered 

void under and in accordance with the law of the place where it was effected. 

W hile this power was rem oved by the 1998 Act, it would seem that these could 

be regarded as grounds for a direction to cancel an entry by the court.

In addition, the amendm ents provided in the 1998 Act expressly refer to a 

direction to cancel an entry on the grounds that the adoption has been set aside, 

revoked, terminated, annulled or otherwise rendered void under and in 

accordance with the law of the place where it was effected. This deals with the

W hich has been amended by the 1998 Act. Under the 1991 Act the Board had the power to 
cancel an entry on the grounds that the adoption was set aside, annulled or otherwise rendered 
void under the law o f  the place where it was effected.
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scenario where the law under which the foreign adoption was effected allowed 

for revocation and it was carried out in that jurisdiction, and probably also where 

it was carried out elsewhere but recognised in the jurisdiction where the adoption 

order was made. A cancellation on these grounds is not to be automatic and a 

direction to cancel the entry cannot be made unless the Court is satisfied that it 

would be in the best interests o f the adopted child. The best interests of a child 

can vary over time so it is questionable whether this is the most appropriate 

standard to m easure a question o f status such as adoption. A cancellation that 

was previously refused might be later granted following a change of 

circumstances or the passage o f time. However, once an entry is cancelled, no 

matter how drastically the interests of the child change, it cannot be reinstated 

and this would suggest some inequity in the provisions.

Under the wording o f the relevant sections the grounds on which an entry can be 

cancelled are not expressly limited. It would appear to be for the court to 

determine whether a revocation effected in a third country which was not 

recognised in the place where the adoption order was made would provide 

sufficient grounds to cancel an adoption order. This would probably depend on 

the determination of which law is to govern the adoption. Three options are: the 

law of Ireland, as a recognising State, the law of the State where the adoption was 

effected, or the law of the State which purported to revoke the adoption. If the 

first is chosen, then the adoption will be recognised and the revocation will be 

denied recognition. Under the second option, the law of that State will have to be 

examined to determine its reaction to revocations. Under the third option, the 

adoption will not be recognised as it has previously been revoked.

1 c

Under the Hague Adoption Convention of 1965 decisions revoking or 

annulling an adoption must be recognised in Contracting States provided that it 

was made by an authority having jurisdiction. Jurisdiction is given to the 

authorities o f the Contracting State where the adopted person habitually resides at

Hague Convention o f  15 N ovem ber 1965 on Jurisdiction, Applicable Law and Recognition o f  
Decrees Relating to Adoptions (N o 13)

Art 8.
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the time o f the application to revoke, the State where the adopter or both adopters 

habitually reside at the time of the application or the State which granted the 

a d o p t i o n . W h i l e  for annulment, the choice of law available is lim ited to that 

connected with the child, the adoptive parents or the adoption order at the time of 

the adoption, for revocation, the authority that is exercising jurisdiction can make 

an order in accordance with its internal law. Thus, this Convention points to 

the use of the law o f the State which effected the adoption or a third State that is 

the habitual residence of the child or the adoptive parents at the time of the 

application.

Under these rules, Irish law would not be the law to govern the adoption, and the 

revocation would have to be recognised here, provided the third State was the 

habitual residence of the child or the adoptive parents at the time of the order. 

This Convention was never signed by Ireland and so these rules are not in force.

In addition, certain doubt has been expressed over the desirability of having to 

recognise foreign revocations.^’  ̂ If the best interests consideration provided in 

section 7(1 A) of the 1991 Act, as amended, removes a possibility o f having to 

recognise a unpalatable revocation, arguably the jurisdiction and choice of law 

grounds provided in the Convention provide a logical basis on which to recognise 

foreign revocations.

O f the other international conventions in the area, the 1993 Adoption Convention 

does not deal with the issue of revocations at all. The Inter-American 

Convention on Conflict of Laws Concerning the Adoption o f Minors, 1984, 

provides in Article 12 that full adoptions are irrevocable. Presumably this means 

that a foreign revocation of an adoption will not be recognised. It also provides 

that the revocation of simple adoptions will be governed by the law of the 

habitual residence of the adoptee at the time o f the adoption. Interestingly,

Article 10 provides that relations between the adopter or adopters and the adoptee

Art 7.
Art 7.
Although it was recognised that the public policy exception in Art 15 of the Convention could 

be used here: Unger, Hague Conference on Private International Law: Draft Convention on 
Adoptions, (1965) 28 M L R  463, at 465.
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are to be governed by the law of the domicile of the adopter or adopters, while 

the relations between the adoptee and his fam ily o f origin are to be governed by 

the law of his habitual residence at the time o f adoption.

The interaction of these two provisions would indicate that a revocation is seen as 

dealing with the relationship between the adoptee and his or her family o f origin. 

Sometimes, especially with regard to a full adoption, if there is a two-tier 

approach^^® this will not be the case. In such an approach, there is an initial order 

concerning the adoptability of the child and this will sever the legal relationship 

between the birth parents and the child. A second order then creates a new 

relationship with the adoptive parents. A revocation may affect this second order 

only, terminating the adoption but not restoring a link with the birth parents.

Even if not the case, a revocation is just as relevant to relations between the 

adoptive parents and the adoptee as to relations between the adoptee and his 

family o f origin so it is difficult to see why a choice o f law should be chosen on 

the basis o f its clo.ser connection with one rather than the other.

In other States, various approaches have been taken. Often the effect of a

revocation o f an adoption order is not expressly m entioned, but a revocation

under the law of the State that effected the adoption will mean that the adoption is

no longer valid or in force in that State and this will remove one of the conditions

for recognition. This is provided for in the Queensland legislation which

provides for an adoption o f a person in a foreign country to be recognised “so
1

long as it has not been rescinded under the law o f that country” . A more 

cautious possibility would be never recognising the foreign revocation directly, 

but instead having a provision for the revocation o f an adoption order in domestic 

law and taking a foreign revocation into account in an application to make a 

revocation order.

Van Loon “International Co-operation and Protection o f  Children with Regard to Intercountry 
Adoption” (1993) 244 Recueil des Cours 191, at 263-264 where he notes that this approach is 
follow ed in the US, the UK and several Latin American countries.

S. 38(1) o f  the Adoption o f  Children Act 1964, Queensland; the same phrase is used in relation 
to non-Convention, non-prescribed country adoptions in Part IV o f  the Adoption Act, 1984, 
Victoria.
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The Adoption and Children Act 2002 in the United Kingdom opts for an 

approach similar to the balance struck in Ireland, although does so more 

expressly. It recognises that other Convention States may revoke an adoption and 

provides in section 91 that if a Convention State gives a decision revoking an 

adoption order either made in that country or that is a Convention adoption, this 

will have the effect of term inating the adoption. However, the pow er to refuse to 

recognise this decision is reserved to the High Court. Section 89 o f the Act 

allows the High Court to declare such a decision invalid on two grounds: that it is 

contrary to public policy, or that the authority which made the decision was not 

com petent to do so.

The next question, after recognising or m aking a revocation order, is what effect 

it should have. The New Zealand legislation provides for the effect that any 

discharge order^^^ made in relation to adoptions made in New Zealand or foreign 

adoptions which are not Intercountry Adoption Convention adoptions but are 

recognised in New Zealand should have. " If the discharge order relates to an 

adoption order made in a foreign country which does not fit into this category 

then, if  at the date of discharge, adoptions could be discharged in that country the 

discharge would have the same effects as if it were done there. If adoptions 

could not be discharged in that country at the date of the discharge, then the 

discharge would have the effects provided for in the Act itself.

In Ireland, the result of the cancellation o f an entry on the Register o f Foreign 

Adoptions would be that the adoption will be deemed not to have been effected 

by a valid adoption order. ‘ This would appear to make the revocation 

retrospective in effect with all legal connections between the child and adopted 

parents being erased. However, revocations are generally meant to act 

prospectively and recognition of the legal link between the child and adopted

Although it must be noted that the grounds upon which a discharge order can be made make it 
more like an annulment than a revocation as distinguished above.

S. 20, Adoption Act, 1955.
S 20(7).

“ ^ S 7 (2 )  o f  the 1991 Act.
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parents, and the rights of the child against the adopted parents can be seen in the 

amended Article 7(1 B) of the 1991 Act. This section provides that a Court that 

gives such a direction has the power to make certain orders in respect of the child 

that appear to be necessary in the circumstances and in the best interests of the 

child. Examples given are orders concerning guardianship, custody, maintenance 

and citizenship, although this is not an exclusive list. These powers make it 

especially important for the child that the adoption is entered into the Register of 

Foreign A d o p tio n s .H o w e v e r , such registration is an action that would appear 

to be entirely at the discretion of the parents. Their failure to have the adoption 

entered onto the Register could have severe consequences for the rights and 

status of the child and it is arguable that this power should not be left to the 

unlimited discretion of the parents.

A recent example of the application of these provisions is the Dowse^^  ̂case. In 

this case an Irish citizen and his Azeri wife were resident in Indonesia where they 

adopted a child. The adoptive father had the adoption placed on the Register of 

Foreign Adoptions and Irish citizenship and an Irish passport were obtained for 

the child. A number of years later, the adoptive parents sought to relinquish the 

care of the child to the Indonesian authorities, claiming that the adoption did not 

succeed because little or no bonding took place between the child and 

themselves, and the child was placed in an orphanage. The Adoption Board was 

informed of these developments and contacted the Department of Foreign Affairs 

to inform it of the circumstances of an Irish citizen child. Considerable efforts 

were made at an official level to determine the welfare of the child and the case 

received widespread media attention.

The Attorney General, in his position as guardian of the public interest, began 

proceedings in the High Court in Ireland to protect the interests of the child as an 

Irish citizen. The adoptive parents were served and consented to the jurisdiction 

of the High Court to hear the case. At the time of the hearing the child had been

In fact, the exten t o f  the rights stem m ing from  registration m ake it generally  im portant for the 
status o f  the ch ild  that the adoption is registered.
“ ■'[2007] 1 1 L R M 81.
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reunited with his birth mother and the High Court Judge, M cM enamin J, 

concluded that this was in the best interests o f the child. The case dealt with an 

application by the parents to cancel the registration of the adoption under the 

1991 Act and related issues raised by the Attorney General concerning the child’s 

status and the adoptive parent’s duties to him. In the course of his judgm ent, 

M cM enamin J discussed the implications o f the adoption order in bringing 

Tristan under the protection of the Constitution, in particular the constitutional 

duty on parents to provide according to their means for the overall welfare of 

their children. He noted that cancellation o f the registration o f the adoption 

would release the adoptive parents from their constitutional obligations.

However, he found that the application to rem ove the adoption from the register 

should be granted on the basis both that the parents had failed in their parental 

duty to the child, under Article 42.5 of the Constitution, and also that, as required 

by section 7(1 )(A) o f the Adoption Act, 1991 (as inserted by section 15(1) of the 

Adoption Act 1998), such a cancellation was in the best interests o f the child.

He also decided to make consequential orders in relation to guardianship, 

maintenance, succession rights and citizenship. He appointed the birth m other 

sole guardian of the child, ordered the adoptive parents to pay certain amounts of 

maintenance and provided that the child should enjoy rights to the estates of each 

of the adoptive parents under the Succession Act, 1965. In addition, M cM enamin 

J concluded that the child would be better off retaining his Irish citizenship, 

particularly because it would give the Irish authorities a basis to take such steps 

as are necessary for the child’s welfare and if necessary to make appropriate 

interventions on his behalf. It would also ensure that he could continue to be a 

citizen o f the European Union and give him access to em ployment opportunities 

later in life.

These orders recognise the wide array o f rights that accrued to the child following 

the recognition in Irish law of his adoption and underline the importance that 

recognition of adoptions has for a child and a State’s perception o f them as rights 

holders. O f course, a critical issue here was the link between recognition o f
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adoption and the acquisition o f Irish citizenship but even here the central role 

private international law rules have to play in determ ining whether a child is a 

rights holder or not can be seen. A child will only become an Irish citizen if 

his or her adoption by Irish parents meets the private international law 

requirements for recognition in Ireland. This area was the subject of recent 

examination by the Law Reform Com m ission and it has not proposed any 

alteration to the link between citizenship and adoption in these circumstances, 

noting that to do so would possibly discrim inate between adopted and birth 

children in an imperm issible way. ^

Problems with Adoption in Private International Law

Overall, the impact o f adoption orders regarding the status of a child and the 

rights he or she can claim is difficult for private international law to deal with. 

This stems in part from the strong link with public law in the area. Adoption is 

often seen as part o f a system of public care for children whose parents are 

unwilling or unable to care for them. Such involvem ent of the State in the 

delicate area of deciding with what people, in what circumstances and with what 

effects these children should be raised is intricately tied up with political, cultural 

and social policies and attitudes o f the State in question. These policies and 

attitudes are often so strongly entrenched that they apply beyond usual limits o f a 

States legislative reach and prevent the general m ethod of private international 

rules, which looks at connections and not the substantive result, from applying 

because States want to ensure that these values are upheld.

The difficulty of understanding the m echanism s of foreign adoptions also plays a 

role. This difficulty is exacerbated because of the influence on these mechanisms

However, it is limited by the same citizenship rules that apply to all birth children, as provided 
for in the Irish Nationality and Citizenship Act 1956. In the United Kingdom, an adoption 
effected or recognised there will not automatically result in British citizenship, one or both o f  the 
adoptive parents also have to be British citizens for an adoption made in the UK and the adopters 
have to also be habitually resident in the UK for an adoption made abroad and recognised in the 
UK: s 1(5) o f  the British Nationality Act 1981, as amended by s 7 o f  the Adoption (Intercountry 
Aspects) Act 1999.

Law Reform C om m ission, Consultation P aper on A spects o f  Intercountry Adoption  (LRC CP 
43, Dublin, 2007), at 56.
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of the social, cultural, political and economic background of the State in question, 

which provides a necessary context for such understanding. This difficulty, 

combined with a desire for equality among children, leads to reluctance to allow 

foreign laws to govern questions o f foreign adoptions.

This area is a clear exam ple o f where private international law rules face 

significant barriers. A combination o f substantive and practical reasons why the 

usual rules cannot be applied unaltered has led to the creation of hybrid 

substantive and private international law mechanisms in the different States. This 

can result in a lack o f consistency or the existence of gaps in the rules where 

there is no clear rule governing a situation and both sides of the hybrid would 

seem to go different ways.

Conclusion

The rules o f private international law are not directly concerned with the question 

of whether a child should be seen as the holder of rights or not. However, any of 

its rules touching on children or fam ily relationships can have an impact on 

whether the child is seen as being in possession o f rights generally, or has rights 

in a particular case. This effect of private international law rules should not be 

overlooked and courts, legislators and international bodies should ensure that any 

legal rules they create or use are com patible with a view of children as rights 

holders and do not arbitrarily deprive children o f rights that they would otherwise 

hold.
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Chapter 6 The Child’s Right to Have His/Her 

Best Interests as a Primary 

Consideration in Private International 

Law

The Best Interests Principle

The key source o f the principle that the best interests o f the child should be a 

primary consideration in every decision that affects him or her is the United 

Nations Convention on the Rights o f the Child.' Article 3( 1) o f that Convention 

states:

“ In all actions concerning children, whether undertaken by public or 

private social welfare institutions, courts o f law, administrative authorities 

or legislative bodies, the best interests o f the child shall be a primary 

consideration.”

Although the principle can be found in academic literature and judicial statements 

before this time, its place in the Convention on the Rights of the Child gives it a 

universal importance, positing it as a legal concept with international recognition.

It has also been reflected in many subsequent legal instruments, both national and 

international, and in many judicial statements. Article 24(2) of the Charter of 

Fundamental Rights o f the European Union shows this influence;

“ In all actions relating to children, whether taken by public authorities or 

private institutions, the child’s best interests must be a primary 

consideration.”

' 577 UNTS 3, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 
(1989).
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Article 28 o f the South African Constitution of 1996 contains an extensive child 

rights provision, and there too can protection o f the best interests o f the child be 

found:^

“A child’s interests are o f param ount importance in every matter 

concerning the child.”

The best interests of the child can also be found in legislation such as the Care of 

Children Act 2004 from New Zealand.'^ In Ireland"^ and the United Kingdom^, it 

is the welfare o f the child, rather than best interests, that have been made 

paramount, but this concept has been interpreted in much the same way.

W hile the European Convention of Human Rights^ makes no express mention of 

the best interests o f the child, the European Court of Human Rights has used the 

principle in many decisions.’ A clear enunciation o f the use to which the Court 

has put the principle in relation to Article 8 of the Convention* can be seen in 

Elsholz V. Germany.'^

“A fair balance must be struck between the interests of the child and those 

of the parent and ... in doing so particular importance must be attached to 

the best interests of the child which, depending on their nature and 

seriousness, may override those o f the parent.”

^S2.
^S4.
“* The Guardianship o f  Children Act, 1964 s 3(1).
^The Children Act, 1989 s 1(1).
 ̂European Convention for the Protection o f  Human Rights and Fundamental Freedoms 1950 

(ETS N o 5).
 ̂Often to determine whether an interference in family life has a legitimate aim. Ursula Kilkelly, 

The C hild and the European Convention on Human Rights (Ashgate/Dartmouth, Aldershot, 
1999), at 201-203, 242-243 and 252-255.
* This article protects the right to family life.
® (2002) 34 EHRR 1412.

Ibid., 1438.
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The Court applies the margin o f appreciation in the determination o f the best 

interests of the child. The Court’s role is not to substitute itself for the competent 

national authorities but rather to review the decisions taken by the authorities in 

the light o f the C onvention." The Court does not decide if the decision taken 

was in fact in the best interests of the child, or was actually the best balance that 

could be struck between all the competing rights, but rather the Court considers 

whether the reasons adduced for reaching the decision were relevant and 

sufficient for the purposes of Article 8.2. Thus very little guidance is provided by 

the Court on the subject of how the best interests of the child are to be 

determined.'^

This lack o f guidance in the international instruments and bodies who posited the 

principle into international human rights law reflects the long-running conflict 

relating to the interpretation of the best interests principle. Some comm entators 

believe that the principle reverts back to the “special protection” and paternalistic 

approach of the past. Some would argue that elevating the welfare principle to an 

international standard has the corollary “that it has also thereby made it 

internationally perm issible for a welfare rather than a rights approach to be 

sufficient in such actions.” '^ A reference to the best interests of the child in the 

Convention on the Rights of the Child, which talks of rights and children’s 

entitlement to them, if the principle rem ains the traditional concept that 

developed in the nineteenth century,'"^ seems at best a concept that undermines 

the child’s autonomy.

Other commentators, and it would seem a greater number of them, propose that 

the best interests principle is “rem oulded” '^ by inclusion in the rights treaty. The 

rights approach o f the Convention on the Rights of the Child would be “wholly

" Hokkanen v. Finland ( \9 9 5 )  19EH R R  139, 169.
The focus tends to be far more on the proportionality o f  the measure. Ursula Kilkelly, The 

Child and the European Convention on Human Rights (Ashgate/Dartmouth, 1999), at 203.
O ’Halloran, The Welfare o f  the Child: The Principle and the Law: a study o f  the meaning, role, 

and functions o f  the principle as it has evolved within the fam ily  law  o f  England and Wales 
(Ashgate/Arena, 1999), at 282.

Van Beuren, International Law on the Rights o f  the Child, (Martinus Nijhoff, 1994), at 45.
Van Beuren, International Law on the Rights o f  the Child, (Martinus Nijhoff, 1994), at 46.
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undermined if article 3( 1) allowed back in either the traditional best interests

approach or an extreme stance of cultural relativism ”.'^ Instead the best interests

principle is the “general standard which underpins the application o f the rights

guaranteed” '^ in the Convention on the Rights of the Child, and thus in other

human rights instruments and national legislation. The welfare approach and the

rights approach are seen as intertwining, each informing the other. There would

also seem to be a presum ption that the best interests of the child generally means

ensuring the rights guaranteed in the Convention on the Rights of the Child are 
18observed.

Another criticism of the phrase is that it is open-ended and indeterminate. It 

raises the question o f best interests according to whom ?'^ Different people with 

different cultural background, education, experience and beliefs may decide on 

the issue differently and any decision may be justified on these grounds. 

Conversely, it has also been said that the framework of rights is just as 

“fundamentally indeterm inate” as the fram ework of w e l f a r e . I t  has also been 

noted that, as the experience o f children varies throughout the world, the failure 

to provide more definite guidelines is acknowledgem ent o f the fact that the 

“precise implications o f the principle will vary over time and from country to
91country.” The principle has been left open-ended to provide for many different 

situations. It is this feature of the principle that gives the interaction between the 

principle and private international law rules an interesting synergy. Both allow 

for different States and cultures to come to different decisions, and for those 

decisions to be recognised by decision-m akers in different States who would not 

have come to the same conclusion.

Van Beuren, Internationa} Law on the Rights o f  the Child, (Martinus N ijhoff, 1994), at 47. 
McGoldrick, “The UN Convention on the Rights o f  the Child”, (1991) 5 /nr 7 L Fam  132.

18 Van Beuren, International Law on the Rights o f  the Child, (Martinus N ijhoff, 1994), at 46-47. 
Flekkoy and Kaufman, The Participation Rights o f  the Child: Rights and R esponsibilities in 

Family and Society (Jessica Kingsley Publishers, 1997), at 31.
Andrew Bainham, “Can W e Protect Children and Protect Their Rights?” [2002] Fam U  32. 
Freeman, The M oral Status o f  Children essays on the rights o f  the child, (Martinus N ijhoff 

Publishers, 1997), at 57.
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W hile this link can be made, it is not always readily apparent how the best 

interests principle can be applied in private international law decisions.

Decisions such as those relating to child custody or care proceedings cannot be 

made without taking into account the best interests of the child as a prim ary 

consideration. But, as we have seen, courts are slow to use, or even see the need 

for, a human rights justification for decisions such as which court, what law or 

whether to recognise a foreign decision. They have also been slow to use the best 

interests test as a determinative in these decisions.

The rest o f this chapter will examine the m echanism s through which private 

international law seems to be slowly developing a respect for the best interests 

principle, and how it has interpreted that principle. This examination will not 

enquire into whether the decisions taken are in fact in the best interests of the 

children concerned; instead it will look at whether the decision-m akers used 

whatever they determined the best interests o f the child to be as a primary 

consideration in the decision they reached. Although the principle is not phrased 

in the terminology of rights, placing an obligation on courts to use the best 

interests of the child as a primary consideration in their decision-m aking would

appear to give children the right to have their best interests used as a primary
22consideration in every action that concerns them. It is respect for this right that 

will be sought.

This examination will focus on a num ber o f areas. First, the rhetorical 

comm itm ent to the concept will be noted. Next, the role of the best interests 

principle in refusing to recognise judgm ents will be briefly looked at. After that, 

the use of the concept o f habitual residence will be examined to determine its 

connections to the best interests principle. This section will include a discussion 

of the Hague Abduction Convention and its respect for the best interests 

principle. The final section deals with the influence o f the best interests principle

For another discussion on why this should be seen as a right see Schuz, “The Hague Child 
Abduction Convention and Children’s Rights” (2002) 12 Transn’l L & Contemp P robs  393, at 
401-402.
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on the increase in co-operation and comm unication between States and between 

judges in private international law.

Rhetorical Commitment

The rhetorical comm itm ent to the principle can be reflected in the goals behind 

the creation o f international instruments in the area and reference to the best 

interests principle in their preambles or objects. No mention is made of principle 

in the earlier children’s conventions.^^

The Luxembourg Convention 1980 '̂* developed from  a request to the European 

Com m ittee on Legal Cooperation to study forms o f cooperation amongst member 

states with a view to children being afforded increased international protection
■yc

based solely on their welfare. The Convention demonstrates one area on which 

there was widespread acceptance, namely the principle that the child’s welfare 

was of major im p o r ta n c e .T h e  first paragraph o f the preamble states:

“Recognising that in the m em ber States o f the Council o f Europe the 

welfare o f the child is o f overriding importance in reaching decisions 

concerning his custody” .

The Hague Convention on the Civil Aspects o f Parental Child Abduction, also 

from 1980, refers to the importance of the “ interests” of children in the first 

paragraph of its preamble;

The Hague Convention Concerning the Powers o f Authorities and the Law Applicable in 
Respect o f  the Protection o f  Infants, 1961; Hague Convention on Jurisdiction, Applicable Law 
and Recognition o f Decrees Relating to Adoption, 1965.

European Convention on Recognition and Enforcement o f  D ecisions concerning Custody o f  
Children and on Restoration o f  Custody o f  Children 1980 (ETS No. 105).

Council o f  Europe, Explanatory R eport to the Explanatory R eport to the European Convention  
on Recognition and Enforcement o f  D ecisions concerning C ustody o f  Children and on 
Restoration o f  Custody o f  Children Convention, found at: 
http://conventions.coe.int/Treaty/en/Reports/Html/105.htm, at para 2.

Jones, “Council o f  Europe Convention on Recognition and Enforcement o f  D ecisions Relating 
to the Custody o f  Children” (1980) 30 ICLQ  467, at 469.
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“Firmly convinced that the interests o f children are of param ount 

importance in matters relating to their custody.”

The next paragraph shows the aspect of the interests o f children that the signatory 

States were most concerned about upholding:

“Desiring to protect children internationally from the harmful effects of 

their wrongful removal or retention . . . ”

In the explanatory report to the Convention, the Rapporteur felt that:

These two paragraphs in the preamble reflect quite clearly the philosophy 

of the Convention in this regard. It can be defined as follows: the struggle 

against the great increase in international child abductions must always be 

inspired by the desire to protect children and should be based upon an 

interpretation of their true interests. Now, the right not to be removed or 

retained in the name of more or less arguable rights concerning its person 

is one of the most objective examples of what constitutes the interests of 

children.

These two Conventions came from the time before the United Nations 

Convention on the Rights of the Child gave the term “best interests” a legal 

m eaning on the international plane and international instruments since this 

Convention reflect this terminology.

The fourth paragraph of the preamble to the Hague Convention on Intercountry 

Adoption^® in 1993 states:

Perez-Vera, Explanatory R eport on the 1980 H ague Child Abduction Convention  (Permanent 
Bureau, 1982), at 19.

Hague Convention o f  29 May 1993 on Protection o f  Children and Co-operation in respect o f  
Intercountry Adoption (N o 33).
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“Convinced o f the necessity to take measures to ensure that intercountry 

adoptions are made in the best interests o f the child and with respect for 

his or her fundamental rights, and to prevent the abduction, the sale of, or 

traffic in children”

This recognition o f the prim acy of the best interests o f the child is in addition to 

the recognition o f the right o f the child to a family life. The first paragraph in 

Article 1, listing the objects o f the Convention, also stresses the importance o f the 

best interests o f the child when an adoption is to take place. It states that the 

objects of the Convention include:

“establish[ing] safeguards to ensure that intercountry adoptions take place 

in the best interests o f the child and with respect for his or her 

fundamental rights as recognised in international law .”

The explanatory report to this Convention makes two points clear about this 

objective: the best interests o f the child are to be recognised, upheld and 

protected by the establishm ent of, and compliance with, safeguards and, in line 

with the United Nations Convention on the Rights of the Child, the best interests 

o f the child are to be a param ount consideration, but not the only consideration. 

The interest o f other people involved can also be taken into account.^^

The Hague Child Protection Convention^® preferred a simple statement in the 

preamble;

“Confirm ing that the best interests o f the child are to be a primary 

consideration” .

Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry A doption Convention 
(Permanent Bureau, 1994), at 13.

Hague Convention o f  19 October 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Co-operation in respect o f Parental R esponsibility and Measures for the 
Protection o f  Children (N o 34).
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The principle is not mentioned among the objects of the Convention, although it 

does arise in individual articles. This perhaps suggests either that the principle is 

so well established that it is undeniably clear that a purpose of the Convention is 

to promote the best interests of the child, or that the prim acy of the best interests 

of the child is to be used in the individual decisions made, rather than an 

overriding objective o f the scheme established.

The attitude towards the best interests of the child under common law rules 

regarding private international law is less coherent. Jurisdiction tended to be 

related to the concept of the sovereign as parens patriae  and could be based on 

nationality or local allegiance by virtue o f residence.^' W hile this jurisdiction 

could be said to stem from a desire to protect the best interests of the child, 

discussion o f jurisdictional bases did not tend to prim arily focus on how best to 

respect the best interests principle. A court considering whether to decline 

jurisdiction on either of these bases would have to examine whether this would be 

likely to cause harm to the child. This would involve a best interests analysis 

and in the absence of any binding guideline, this

“necessarily gives more scope for a judge, who is so minded, to assume
9 33jurisdiction to examine the merits of the case.” '

As regards the applicable law, the comm itm ent to the best interests principle is 

extremely strong. National legislation providing for the prim acy o f the best 

interests o f the child in decision-m aking applies to all decisions, irrespective of 

the provisions of any foreign law.^'* The principle can also be found in decisions 

concerning the recognition of foreign judgm ents and is one o f the reasons why 

they are not automatically recognised.

Re P(GE)(An Infant) [1965] Ch 568; Re Walker and Walker {\97Q) 14 DLR (3d) 155.
Re E(D)(An Infant) [1967 Ch 287.
Law Reform Com m ission, Report on the Hague Convention on the Civil Aspects o f  

International Child Abduction and Som e Related Matters (LRC 12, 1985), at 9.
Although under common law rules, the lex fo r i  w ill generally be the applicable rules in any 

event.
McKee v. McKee  [ 1951 ] AC 352; Clarke and Hastings  (1976) 71 DLR (3d) 356; Re

B(infants) [1971] NZLR 143.
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Recognition of Judgments

Under common law rules, there was no requirement to recognise a foreign 

judgment concerning the custody or care of a c h i l d . T h u s ,  the existence of a 

foreign decision on the matter was not a reason to refuse to hear an application. 

This was based on two considerations. The first was that the decision was not 

final, as custody decisions are generally open to modification until the child 

reaches the age of maturity. The second was that under national statutory law in 

many common law countries, the welfare of the child was to be a paramount 

consideration and automatic recognition of the foreign decision would allow no 

room for the court to consider whether the best interests of the child would be 

served by this. It can be regarded as linked to the public policy exception, as it is 

against public policy that a judge should be disallowed from deciding for him or 

herself what the best interests of the child require.

However, this did not mean that the foreign decision was to be completely 

disregarded in favour of a de novo examination of the child’s best i n t e r e s t s . I n  

deciding the degree of weight to be accorded to the foreign decisions the court 

should have regard to a variety of factors.^* This ranges from the length of time 

which had passed since the decision was made,^^ to the occurrence of any 

significant intervening events, to the status of the foreign courts, and the nature of 

the proceedings and the legal approach taken by the c o u r t s . T h u s ,  while the 

courts display a concern that the best interests of the child be a primary 

consideration, they demonstrate a high regard for these other considerations and, 

despite automatic recognition being denied, it is easy to imagine a situation where 

recognition would be accorded without actually looking at the best interests of 

the child but merely at the circumstances surrounding the making of the foreign 

decision.

Re B ’s Settlement [1940] Ch 54; McKee v. McKee  [1951] AC 352; Re B (Infants) [1974] NZLR 
129; E V.  F [1974] 2 NZLR 435; J v. C [1970] AC 668.

McKee v. McKee [ 1951 ] AC 352.
McKee  v. McKee [ 1951 ] AC 352; / /  (Infants) [ 1966] 1 WLR 381.
Re T(An Infant) [1969] 1 WLR 1608.

^  Cv.  C [1973] 1 NZLR 129.
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The use of best interests to refuse to recognise a foreign decision makes an 

appearance in very similar provisions in the Intercountry Adoption Convention, 

the Child Protection Convention and the new Brussels II R egu la tion /' where it is 

linked to public policy. The relevant articles provide that recognition can be 

refused where the decision is manifestly incom patible with the public policy of 

the requested State, taking into account the best interests of the child. These 

articles authorise refusal on this ground, but do not impose it. This wording 

seems to have originated in the Adoption Convention and the explanatory report 

for that Convention shows that it was chosen in preference to an exception where 

the decision was contrary to public policy and the best interests of the child, a 

form ulation which requires both grounds to work cumulatively."*^ The chosen 

form ulation does not prescribe the cumulative application of both grounds “since 

the best interests of the child are only to be taken into account, it being 

understood that the notion of public policy shall be interpreted very 

restrictively.” '̂ '* This seems to indicate that the public policy used to refuse 

recognition can, but does not have to, include a consideration of the best interests 

of the child. The report to the Child Protection Convention demonstrates a 

slightly different view to the relationship between the two, stating that the 

inclusion o f the best interests of the child is an indication that this is how public 

policy is to be assessed. One comm entator also views the addition o f the words 

“taking into account the best interests of the child” as lim iting the public policy to 

which the decision must be contrary to one that takes into account the best 

interests o f the child."*^

Council Regulation (EC) N o 2201/2003 o f 27 Novem ber 2003 concerning jurisdiction and the 
recognition and enforcement o f  judgments in matrimonial matters and in matters o f  parental 
responsibility, repealing Regulation (EC) N o 1347/2000 (Official Journal L 338, 23.12.2003).

Art 24 o f the Intercountry Adoption Convention, Art 23(d) o f  the Child Protection Convention 
and Art 23(a) o f  the amended Brussels II Regulation.

Parra-Aranguren, Explanatory R eport on the 1993 H ague Intercountry Adoption Convention 
(Permanent Bureau, 1994), at 63.

Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry Adoption Convention  
(Permanent Bureau, 1994), at 63.

Silberman, “The 1996 Hague Convention on the Protection o f Children: Should the United 
States Join?” (2000-2001) 34 Fam L Q  239, at 264.
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The high threshold required by this ground was discussed in an English High 

Court decision in relation to the Brussels II R eg u la tio n .H o lm an  J, examining a 

Belgian decision, admitted that using the best interests principle he would not 

have made the same decision regarding staying contact for a young child as the 

Belgian court did. However, he stated that to reconsider the best interests of the 

child would be to review the Belgian judgment as to its substance and this was 

forbidden under the Regulation. He found that while in his view it was not an 

order which was in the child’s best interests, he was unable to conclude that it is 

so contrary to his best interests that it would be actually contrary, let alone 

manifestly contrary, to some English principle of public policy to enforce it."̂  ̂

Similarly in W v. Singer J stated

“The importation of these Regulations into English domestic law has the 

effect, as it seems to me, that our own public policy must enshrine and 

give credit to the concept that the child's interests (as the judge in the 

court of recognition and enforcement may perceive them) are but an 

element in the equation, and thus that the policy must be save in the most 

exceptional of circumstances not to allow the foreign judgment to be 

subverted.”

Consideration of the child’s best interests appears again in Article 28 of the Child 

Protection Convention. The second sentence of this article provides that 

enforcement is to take place in accordance with the law of the requested State to 

the extent provided by such law, taking into consideration the best interests of the 

child. This provision recognises the divergence of protective measures that may 

be applied in different countries and the difficulty in giving effect to measures for 

which there is no equivalent in domestic law and is intended to accommodate the

Re S (Brussels II: Recognition: Best Interests o f  the ChiId)(No I ) [2004] 1 FLR 5 7 1. This case 
concerned the original Brussels II Regulation but the relevant provision is the same.

Re S (Brussels II: Recognition: Best Interests o f  the Child)(No I ) [2004] 1 F1.R 571, 580. 
[2005] EWHC 1811 (Fam) 5"’ Aug 2005.
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law of the requested State.'*^ The possibility that the requested State may use this 

provision to examine the best interests o f the child at the enforcement stage has 

been noted as a “danger” that could “undermine the objectives of a jurisdiction 

and judgm ents convention of this kind”^° and it is clear that this was not what 

was intended by this article.^’

Although there is still room for the best interests principle to play a role in the 

recognition of foreign judgm ents, it has been severely curtailed. This reflects the 

growing awareness that most courts in most States abide by the best interests 

principle and so the best interests o f the child will have been assessed by the 

foreign court when they made their decision. It is not necessarily in the best 

interests of the child to have his or her interests re-assessed and the case re

opened, instead ensuring constancy and a degree o f security by recognising and 

enforcing the foreign decision can be more important to his or her wellbeing.

Habitual Residence as a Jurisdictional Base

The use of habitual residence as a jurisdictional base is linked with the best 

interests of the child in a number o f ways. The first is that courts in the country 

of the habitual residence o f the child are, in general, best placed to determine the 

best interests of the child, having easiest access to the people and circumstances 

that have a role in the child’s life. A second connection is that the decision of 

what the child’s best interests require is taken by the courts that are in the best 

place to ensure the enforcement o f that decision. This increases the likelihood 

that the decision based on the child’s best interests will be implemented. A third 

connection is that, as will be further discussed in relation to the Abduction 

Convention below, the child’s best interests also require that parental kidnapping

Lagarde, Explanatory R eport on the 1996 Hague C hild Protection Convention  (Permanent 
Bureau, 1998), at 589.
^  Silberman, “The 1996 Hague Convention on the Protection o f Children: Should the United 
States Join?” (2000-2001) 34 Fam L Q  239, at 264.

Lagarde, E xplanatory R eport on the 1996 Hague Child Protection Convention  (Permanent 
Bureau, 1998), at 589 looks only at the difficulty o f the authority o f  a State being faced with a 
decision requiring an action that it is not authorised to undertake.
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is guarded against and so iiabitual residence as a jurisdictional base encourages 

parents to litigate custody and access issues in the State where the child currently 

lives, rather than effecting a quick exit to a second jurisdiction before 

determining such issues.

One final connection between the habitual residence as a jurisdictional base and 

the best interests o f the child can be seen in the fact that the determination o f the 

best interests o f children remains a deeply contested process, fraught with 

disagreement and uncertainty. It is a concept that is undoubtedly influenced by 

cultural precepts. Acceptance of the habitual residence o f a child as a 

jurisdictional base tends to imply an acceptance that the authorities and 

institutions in that country are entitled to determine what the best interests of a 

child who is habitually resident there are. They are entitled to impose their views 

on that child. Alternatively, it could be a recognition that it is in the universal 

best interests o f the child to have his or her best interests, life and developm ent 

determined in accordance with the cultural influences of the place where he or 

she is currently living.

This view is not unproblematic. First, it can be argued that habitual residence is a 

weak connection on which to base arguments of cultural relativity. Habitual 

residence does not necessarily imply a lifelong comm itm ent to a place or culture 

that may be necessary to place any behaviour requiring cultural justification in an 

acceptable context.^^ A second problem is that while the argument can be 

phrased in the best interests o f the child, it can also be viewed from the 

perspective o f State control over the children within its borders.

The other connecting factors that can be used to ground jurisdiction are domicile, 

nationality and mere presence. Each o f these is believed to be less useful in 

ensuring the protection o f the child’s best interests. The problems of the rules of 

dom icile for children were discussed in the previous chapter. Nationality, mainly 

used as a jurisdictional base in civil law countries, can result in similar

To take a stark exam ple, any cultural defence o f  fem ale circumcision, discussed above in 
Chapter 4, is premised on the girl growing up and marrying within that particular culture.
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difficulties of artificiality and rem oteness from the child’s life, stemming as it 

does from circumstances of birth or parentage. M ere presence is generally 

viewed as an emergency ground for jurisdiction, the lack o f a more durable 

element leaves it open to charges o f opportunistic misuse by parents. Using the 

best interests of the child as a prim ary consideration, habitual residence is 

generally believed to be the most useful jurisdictional base.

It was first used as a jurisdictional base in cases concerning children in the 1902 

Hague Convention on the Guardianship o f M inors. ' It can be found again in the 

1961 Hague Convention on the Protection of M in o rs .H o w e v e r ,  in this 

Convention it had to compete with the jurisdictional claim of the State o f the 

nationality of the child, and it was not until the modern children’s conventions 

that the convention drafters

“became aware that the interests of the State of the child’s citizenship are 

less worth protecting than the welfare of the child such as integrated into 

the environm ent of his habitual residence.

Although the Intercountry Adoption Convention is perhaps more notable for its 

use of international cooperation to protect a child’s best interests,^^ it can also be 

examined for its reliance on the habitual residence of the child as jurisdictional 

base to assess the best interests of the child. Under Article 4 o f the Convention, 

the competent authorities of the country of origin, defined as the place where the
cn

child was habitually resident before the adoption, have a deciding role. It is 

they who determine whether the child is adoptable, whether an intercountry 

adoption is in the child’s best interests and ensure that the necessary consents are 

given. They also determine whether any particular placement is in the best

Hague Convention o f  1902 governing the Guardianship o f  Minors (Convention du 12 Juin 1902 
pour regler la tutelle des mineurs).
^  Hague Convention o f  5 October 1961 concerning the powers o f  authorities and the law  
applicable in respect o f the protection o f  minors (N o 10).

Schlosser, “Jurisdiction and International Judicial and Administrative Co-operation” (2000) 284  
Recueil des Cours 1, at 302.

Discussed below  at p 200 et seq.
”  Art 2(1).
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interests of the child and make the decision to entrust the child to the prospective 

adoptive parents.

The Child Protection Convention and the new Brussels II Regulation are also 

particularly important in this regard, being the two modern international 

instruments that specifically lay out jurisdictional rules. Their provisions on 

jurisdiction are broadly similar and provide that the main ground of jurisdiction is 

that of the habitual residence of the child. They do, however, allow for certain 

subsidiary grounds. Mere presence is unproblematic, used in emergency 

situations and when the child has no habitual residence, it can be useful to avoid 

the creation of lacuna. The other major subsidiary base is the country which has 

jurisdiction in a matrimonial cause between the parents of the child. Although 

pragmatic and convenient from the parents’ point of view, it has been criticised
CQ

as “an unjustified departure from the habitual residence principle.”

The child’s best interests are not considered when determining which country is 

their habitual residence as it is not an appropriate decision in which such 

considerations should be taken into account.^^ This was stated to be the position 

under English law in Re S (Residence Order: Forum Conveniens)^ where 

Thorpe J stated that the choice between international jurisdictions was not a 

question with regards to the upbringing of a child such that it falls within the 

category of cases where the child’s best interests are to be paramount.^' The 

move to habitual residence shows the influence of the best interests principle on 

the overall concept of what constitutes conflicts justice for children, but it does 

not alter the goals of private international law in allocating jurisdiction.

CQ

Nygh, “The N ew  Hague Convention on the Protection o f Children” (1997) 11 I n t J L  Pol & 
Fam  344, at 358.

Although exceptions can be found, particularly in Arts 8 and 9 o f  the Child Protection 
Convention.
“ [1995] 1 F L R 314, 325.

That is within the meaning o f  s 1(1 )(a) o f  the Children Act 1989. The best interests o f  the child 
are nonetheless important. This case was follow ed in Re V (Forum Conveniens) [2005] 1 FLR 
718.
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The different approaches that can be taken when determining the habitual 

residence of a child are examined in Chapter 5. The view of habitual residence as 

an entirely factual concept facilitates the use o f different approaches by the 

courts, which can argue that the facts before them warrant the use o f a particular 

test. To utilise correctly habitual residence as a jurisdictional basis, and to 

promote protection of the child’s best interests, it is important fo rjudges from 

different States to have mutual trust and confidence in each other. This means 

that courts should not engage in tortuous legal analysis to find that their State is 

in fact the habitual residence of the child; neither should they be overly eager to 

make a finding that the child has no habitual residence in order to be able to base 

jurisdiction on mere presence. Instead, the courts should strive to determine the 

country with which the child has the closest connection, as the use o f habitual 

residence as a jurisdictional base is predicated on the belief that it is this 

connection which places these courts in the best position to determine and protect 

the best interests o f the child.

The Role of the Abduction Convention®^

Probably the single biggest factor in ensuring that courts of the country o f the 

habitual residence of the child are given jurisdiction in matters concerning, at a 

minimum, custody of the child, has to be the Abduction ConvenUon, and it has 

this effect despite the fact that it does not provide directly applicable 

jurisdictional rules.^^

The Abduction Convention establishes a system to deal with and prevent the 

occurrence o f international child abduction. The basic prem ise o f this system is 

that, if  a child is rem oved from his or her habitual residence without the 

permission o f all those who have custody rights in relation to him or her, then the

“  Hague Convention o f  25 October 1980 on the Civil Aspects o f International Child Abduction 
(N o 28).

The difficulties in such an approach were found to be insurmountable and led to its rejection in 
the course o f  the first meeting o f  the Special Com m ission. Perez-Vera, E xplanatory R eport on 
the 1980 Hague Child Abduction Convention  (Permanent Bureau, 1982), at 16.
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court of the State to which the child has been rem oved must order the return of 

the child. The court of the State to which the child has been rem oved is not 

entitled to examine the merits o f the case. A general best interests, welfare or 

public policy defence was rejected by the drafters on the grounds that this would 

to a large extent defeat the whole purpose o f the Convention; however, limited 

exceptions to the imperative instruction to order a return are provided. The 

Abduction Convention displays a tension between family law and private 

international law. Family law focuses on the relationship between the child and 

the parents while private international law is more concerned with the child and 

the territory. The Abduction Convention straddles the two and this has led to 

differences and problems in interpretation, which can particularly be seen in 

relation to the grounds for refusal.

The system has had a widespread impact as the Abduction Convention not only is 

a widely ratified international Convention, but has also had an impact beyond its 

eighty signatory states. The other instruments in the area, such as the Brussels II 

Regulation and the Inter-American Convention on the International Return of 

C hildren ,^  also implicitly follow a system that is fundam entally sim ilar to the 

one established here. In particular, the later instruments are generally designed in 

order to ensure that they can work in tandem with the Abduction Convention. Its 

widespread impact can also be seen in the influences of the system found in 

various bilateral agreements that include non-m em ber S ta te s .T h e s e  

agreements also provide for the return o f the child to his or her habitual residence 

so that the merits o f the custody or relocation dispute can be determined by the 

courts o f that State. Because o f the potential impact on the lives o f many 

children internationally, the interaction between the Abduction Convention and 

the best interests principle is worth assessing.

^  OAS TS N o 70. For a discussion o f  the Inter-American Convention on the International Return 
o f Children, see van Bueren, The Best Interests o f  the Child: International C o-operation on Child 
Abduction  (British Institute o f  Human Rights, 1993), at 25-32; Jimenez, “Inter-American 
Convention on the International Return o f  Children: Introductory N ote” (1990) 29 ILM 63,

E.g. Agreements between the UK and Pakistan and Egypt, and between Spain and M orocco.
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The Abduction Convention is meant to enhance the best interests o f children 

primarily by attempting to prevent the disruption and traum a that can be caused 

to a child’s life when he or she is removed by a parent without the permission of 

the other parent and in the covert and sudden m anner in which this is normally 

achieved. However, the relationship between the principle o f the prim acy of the 

best interests of the child and the Abduction Convention is far from 

straightforward. The instruction to return the child found in Article 12 of the 

Convention is an imperative which does not perm it an examination o f the merits 

of the case.^^ The court is generally not allowed to question whether an order to 

return the child will be in the best interests of the child in any given case; instead 

the view taken is that the Convention system as a whole is in the best interests of 

children generally and this is sufficient to satisfy the principle o f the prim acy of 

the best interests of the child. It has been stated that this attempt to transpose the 

principle of securing the best interests of the child to the problem o f international 

child abductions as a whole represents the novelty of the Convention.

It would seem fairly well established that the system created by the Abduction 

Convention does fulfil the criterion of being in the best interests of children 

generally. Many negative short and long term effects have been identified as 

stemming from such parental kidnappings. A paper prepared prior to the drafting 

o f the Convention identified that children who have been victims o f parental 

abduction can suffer from:

“the sudden upsetting o f his stability, the traumatic loss o f contact with 

parent who has been in charge of his upbringing, the uncertainty and 

frustration which comes with the necessity to adapt to a strange language, 

unfamiliar cultural conditions and unknown teachers and relatives.” *̂

Art 19 explicitly states that “A decision taken under this Convention concerning the return o f  
the child shall not be taken to be a determination on the merits o f  any custody issue.”

Beaumont and M cEleavy, The Hague Convention on International Child Abduction  (Oxford 
University Press, 1999), at 29 

Dyer, “Questionnaire and Report on international child abduction by one parent” Prelim inary 
D ocument No 1, August 1977, at 22-23.
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Twenty years later, the effects o f child abduction on children were identified as 

follows;

“It is traumatic in the short-term and potentially perm anently damaging. 

Children who are abducted will already have suffered from their parents’ 

separation but, in addition, they will experience the trauma of being 

suddenly cut of from their fam iliar environm ent -  a parent, grandparents, 

school and friends. This experience is devastating enough but many 

children do not understand what is happening or why the abducting parent 

is hiding from the police or taking precautions against a re-abduction. 

Such a ‘state of w ar’ between parents catches the children in a horrible 

cross-fire.”^̂

In addition, the system set out by the Convention gives confidence to custodial 

parents to allow their children visit the other parent in another country by 

reducing the possibility that the children will be unlawfully retained. As was 

stated in the English High Court:

“It is obviously in the best interests o f children whose parents live in 

separate countries that the parent with whom they live should feel able to 

send them on visits secure in the knowledge that the children will be 

returned at the end without difficulty. Otherwise parents may be tempted 

not to allow the children to come, and that will be detrimental to the 

children.”™

N igel Lowe, International Forum on Parental Child Abduction: Hague Convention Action  
A genda  (National Center for M issing and Exploited Children, 1999), at 2. More recently again, a 
study on the effects o f  child abduction found that all children who were abducted underwent 
dislocation and stress, although much greater distress was suffered by those who were taken away 
from their primary caregiver. M ost upsetting was the uncertainty, insecurity and the conflict 
between their parents. A difficulty in trusting experienced after the abduction was also a common 
effect: Marilyn Freeman, “International Child Abduction -  The Effects” (Reunite, 2006), at 62- 
64.

Re HB {Abduction: Children's O bjections) [ 1997] 1 FLR 397, 399-400.
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The Abduction Convention seeks to protect children both by deterring such 

parental abduction and undoing its practical effect. It does so by denying any 

practical or juridical advantage to a removal by one parent. The Convention’s 

objective is to restore the status quo by the prompt return of children to the 

habitual residence and their fam iliar surroundings. In addition, the court to 

which that parent brings the child cannot hear the merits of the case, thus 

ensuring that the parent does not obtain a legal advantage by creating artificial 

jurisdictional links with a new court and legal system. Returning the child to the 

habitual residence also often ensures continuing contact with the other parent, 

which is also believed to be in the best interests of children generally.

Courts in various jurisdictions have repeatedly reaffirmed that the best interests 

of the individual child is not the primary consideration in Convention cases. In 

the United Kingdom, Nourse LJ stated:

“Except in specified circumstances, the judicial and administrative 

authorities in the country to or in which the child is wrongfully removed 

or retained cannot refuse to order the return of the child, whether on 

grounds of choice o f forum or on a consideration of what is in the best 

interests of the child or otherwise.

In New Zealand, it has been stated that the function of the New Zealand court in 

hearing an application under the Convention is circumscribed, and the 

implementing legislation displaces the general injunction in cases concerning 

children that the welfare of the child is the first and paramount consideration.^^

In Australia, emphasis has been placed on the fact that the case does not concern 

the merits of the case but merely the abduction claim. The merits will be decided 

in the country o f the habitual residence and it will be the role o f the court hearing

Re A (a minor) (abduction) [1988] I FLR 365, 368. A  similar sentiment was expressed by 
Bracewell J in Re N  (M inors)(Abduction) [1991] 1 FLR 413, 417 and Hale J in Re HB 
(Abduction: C hildren's O bjections) [1997] I FLR 397.

Clark V.  Carson [\99(}\ 1 NZLR 349, 351, per Elias J. Although one judge, Hammond J, 
professed “I cannot say that I view  with any enthusiasm at all legislation which subordinates the 
best interests o f  the chWd." A dam s v. W igfield [1994] NZFLR 132, 139.
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that claim to take the best interests o f the child into consideration. This is also 

the approach taken in United States courts/'* and, in the Canadian Supreme 

Court, La Forest J stated:

“This part of the pream ble speaks of the ‘interests of children’ generally, 

not the interest o f the particular child before the court. This view gains 

support from Article 16, which states that the courts of the requested state 

shall not decide on the merits o f custody until they have determined that a 

child is not to be sent back under the Convention.”’^

The Irish Constitution was invoked as a challenge to the Abduction Convention 

system in CK  v. The defendant here contended that the reference to

“fundamental principles” found in Article 20 o f the Convention, as implemented 

in the Child Abduction and Enforcement o f Custody Orders Act, 1991, must be 

interpreted as adding to this Act the test that the welfare o f the child is of 

paramount importance as that test is the fundamental law o f the Constitution, the 

Guardianship of Infants Act, 1964, and case law in this jurisdiction. Denham J in 

the High Court rejected this contention. She stated that the defendant had not 

demonstrated that any constitutional right of the children would be infringed by 

the order for return or the summary hearing. The court in Australia would make 

an inquiry as to the welfare o f the children and unless there was evidence to 

demonstrate that they would not adequately inquire into the best interests o f the 

children, this was sufficient to uphold their rights. She also looked to the 

preamble and objectives of the Convention and held that the concept of welfare is 

the foundation of the implem enting legislation. There was no evidence that it was 

in conflict with any rights o f the children under the Irish Constitution.

This can be seen in D e L  i'. D irector General, NSW  D epartm ent o f  Community (1996) 197 CLR 
640 and M cC all and State Central Authority; A ttorney G eneral o f  the Commonwealth  
(Intervener) (1994) 18 Fam LR 307.

See e.g. Friedrich  v. Friedrich  983 F 2d 1396 (1993) and R ydder v. R vdder 49  F. 3d 369  
(1995).

Thomson v. Thomson [1994] 3 SCR 551, 578.
’®[1994] 1 IR 250.
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This was followed by Keane J in Wadda v. Irelancf^ who also upheld the 

constitutionality of the 1991 Act. In this case it was asserted that the Act failed to 

protect and vindicate the personal rights o f the child as an Irish citizen insofar as 

it deprived her of an adjudication by an Irish court under the Guardianship of 

Infants Act 1964 as to custody and access and thereby failed to ensure that her 

welfare would be secured in breach of Article 40.3. Keane J noted that the 

Convention had been entered into by the signatory states in the interests of 

children and in order to protect them from the harmful effects o f their wrongful 

removal from the states of their habitual residence. In addition, Article 13 

expressly empowers the relevant authority to refrain from ordering the return of 

the child where there is a grave risk o f exposing the child to physical or 

psychological harm or otherwise placing the child in an intolerable situation.

This allows a margin of discretion to the authorities of the requested State to 

refuse to return the child. He also placed significant reliance on Article 20. He 

felt it was clear that the fundamental principles o f the requested State, referred to 

in that article, referred to the provisions of the Constitution, particularly Article 

40-44. If a return is going to breach one o f these fundamental principles then the
78application will be refused.

The argument that a return order conflicts with Article 28(2) o f the South African 

Constitution, which provides that a child’s best interests are o f param ount 

importance in every m atter concerning the child, was made in Sonderup  v. 

TondelliJ'^ The Constitutional Court did accept that a child’s short term interests 

may not always be met by an immediate return and so the Act implem enting the 

legislation might be inconsistent with Article 28(2). However, the court drew 

attention to Article 36 of the South African Constitution which provides that 

constitutional rights may be limited where the limitation is reasonable and 

justifiable in an open and democratic society based on human dignity, equality 

and freedom. The court looked to the purpose of the limitation, in this case the

^^[1994] 3 IR 232.
It should, how ever, be noted that the b est interests principle does not have express  

constitutional protection in Ireland, and it has yet to be stated d efin itive ly  that it is an im plied  
principle. N either o f  the ju d ges , how ever, based their rejection o f  the argum ents on this point. 
” 2001 ( 1 ) S A  1171 (CC)
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purposes o f the Convention, and decided that they were important and consistent 

with the values endorsed by any open and democratic society. The court also 

found that the extent of the limitation was substantially mitigated by the 

exceptions provided for in Articles 13 and 20. In addition, a court ordering a 

return would be able to impose substantial conditions designed to reduce the 

interim prejudice to a child caused by a court-ordered return. Relying on all these 

factors, the court concluded that the Act incorporating the Convention is 

consistent with the South African Constitution.**^

In Australia, the Full Court o f the Fam ily Court rejected a challenge made on the 

grounds that the Abduction Convention was inconsistent with the United Nations 

Convention on the Rights of the Child.*' It first looked to the preamble and held:

“It is thus apparent that the Hague Convention is predicated upon the 

param ountcy of the rights o f the child. It proceeds upon the basis that 

those rights are best protected by having issues as to custody and access 

determined by the Courts o f the country o f the child's habitual residence, 

subject to the exceptions contained in Article 13.

The fact that issues relating to the welfare o f the child are not relevant to a 

Hague Convention application is because such an application is concerned 

with where and in what court issues in relation to the welfare of the child 

are to be determ ined”*̂

The Court then went on to refer to Articles 11 and 35 o f the Convention on the 

Rights of the Child and stated that these articles clearly contem plate the negative 

impact on children o f their abduction or non-return and the necessity o f S tates’

A lso in C iotola  v. Fiocca  86 Ohio M isc. 2d 24, 684 N.E.2d 763 (1997) the United States 
District Court o f  Ohio rejected the claim that the trial court’s failure to apply the ‘‘best interest” 
test violated the child’s constitutional rights to due process and equal protection. There was, 
however, no detailed reasoning given for this conclusion.

M urray v. D irector, Family Services (1993) 116 FLR 321.
Ibid., 339.
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concluding or acceding to bilateral and multilateral agreements to prevent such 

occurrences.

Thus the system set out by the Convention seeks to protect the best interests of 

children generally, and it is acceptable that the best interests o f an individual 

child are not given explicit consideration. One reason why the courts have been 

willing to allow this is because the Convention takes account o f the fact that a 

return order is not an acceptable response to every case and there are a num ber of 

exceptions to the command that a return order m ust be made. It is worth 

exam ining these to determine whether and to what extent the best interests of an 

individual child can be said to be a primary consideration of the judges m aking a 

decision concerning a return order.

The first exception is found in Article 12 itself, where it is provided that, if the 

proceedings have been comm enced after the expiration o f the period o f one year 

from the date o f the unlawful removal or retention, the court must order the return 

of the child unless it is demonstrated that the child is now settled in its new 

environment. No assessment o f whether the child is settled can be undertaken if 

the proceedings have comm enced within 12 months of the removal or retention. 

The inclusion of this exception recognises that, if a child has become settled and 

adjusted in that place, a forced return might only serve to cause him or her further 

distress and increase the harm caused by the wrongful relocation. Because there
83is no objective rule to ascertain a child’s level o f integration, a comprom ise 

between an arbitrary rule and a subjective assessment is utilised.

A difference between the return before and return after the 12 month time limit is 

that the first paragraph of Article 12 provides that, before 12 months, the 

authority has to order the return o f the child “forthw ith” , whereas the second 

paragraph, dealing with after the expiry of the 12 month period, only refers to the 

obligation to order the return o f the child. This distinction has a practical basis in 

that

Perez-Vera, Explanatory Report on the 1980 Hague Child Abduction Convention (Permanent 
Bureau, 1982), at 46.
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“the proof or verification of a child’s establishment in a new environment 

opens up the possibility of longer proceedings than those envisaged in the 

first paragraph.”*"̂

At this point, over 12 months after the removal or retention, the case is generally 

not an emergency and there is less confidence that the Convention solution will 

be the correct one for the particular child involved.*^ There is, therefore, a shift 

from the protection of children in general from being abducted, to the particular 

child before the court from being uprooted from an environment into which he or 

she has settled.

No uniform interpretation has yet emerged with regard to the concept of 

settlement, and it is not yet clear the extent to which the child’s best interests are 

a factor in determining whether he or she is settled or not. In England, the 

seminal decision is that of Re N  (Minors)(Abduction)}^ Bracewell J stated that:

“I find that the word should be given its ordinary natural meaning, and 

that the word ‘settled’ in this context has two constituents. First, it 

involves a physical element of relating to, being established in, a 

community and an environment. Secondly, I find that it has an emotional 

constituent denoting security and stability.”*̂

This has been followed in Scotland also, where the Inner House of the Court of 

Session found that the proper question is whether the child was so settled in his or 

her new environment that the court would be justified in regarding an otherwise

Perez-Vera, Explanatory R eport on the 1980 Hague C hild Abduction Convention  (Permanent 
Bureau, 1982), at 47

As stated by Thorpe LJ, the Abduction Convention remedy is designed to be one o f  “hot 
pursuit”. Re C  (Abduction: G rave Risk o f  Harm) [1999] 2 FLR 478, 488.

 ̂ [1991] 1 FLR 413. This decision has been w idely approved, most recently by the Court o f  
Appeal in Cannon v. Cannon [2005] 1 FLR 169. It has also been approved by the Irish Supreme 
Court in P  i’. B (No 2)(C hild Abduction: D elay) [1999] 4  IR 185.
*’ [1991] 1 FLR 413, 417-418.
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mandatory requirement to order a return.** This can be rephrased as requiring the 

court to asic whether:

“the interests of the child in not being uprooted [are] so cogent that [they] 

outweigh the primary purpose of the Convention, namely the return of the 

child to the proper jurisdiction so that the child’s future may be 

determined in the appropriate place.”

Q Q

Although a different view has been taken in Australia where a more literal 

approach is followed on the question of settlement, it is clear that this exception 

allows for a limited consideration of the best interests of the child who is the 

subject of the application. It

“requires the court to weigh directly certain aspects of the child’s best 

interests -  particularly that of not being uprooted -  even though the 

individual child’s best interests are not generally the focus of the inquiry 

under the Convention.” *̂’

However, this is not to say that the child’s best interests will in fact be the 

primary consideration; the achievement of the objectives of the Convention tends 

to maintain this position. This is clearest in the cases where the delay was due to 

the concealment of the child by the abducting parent. For example in Re 

Wilson J found that settlement had not been proven to the required standard as 

England had only been chosen because it was a good hiding place and also the 

mother was facing likely extradition proceedings. In any event, he would order 

the return of the children as this would be more in line with the objectives of the 

Convention. He also stated that, although he believed that returning the children

Soucie Soucie 1995 SC 134.
Central A uthority v. M  and C  (1998) 24 Fam 178, which rejected the need for a long-term  

requirement and the splicing o f  the concept into two components. Instead the mere adjustment to 
surroundings, along with happiness and security, could be sufficient.

JEA V. CLM  (2002) 220 DLR (4'”) 577, 596.
Similar sentiments were expressed in JEA v. CLM (2002) 220  DLR (4*) 577.
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in this instance would be for their benefit, if it was not it also had value in the 

deterring effect it would provide for others.

M any cases also raise the question o f whether there is a discretion to return the 

children even where they have been found to be settled. Although this discretion 

is not apparent from the face of Article 12 itself, a majority o f courts have 

nevertheless applied the provision as if a discretion does exist, and reliance has
Q-y

been placed on the terms of Article 18.

The provisions o f this Chapter do not lim it the power o f a judicial or 

administrative authority to order the return o f the child at any tim e.”

Arguments against this interpretation point to the dangers inherent in returning a 

child to a State with which it may have lost all contact.^^ If the discretion to send 

a child back is used following a determination that he or she is settled based on 

an interpretation which looks at the danger to a child o f being uprooted, it is clear 

that the best interests or welfare of the child are being disregarded in favour of 

some other motive, such as perhaps the deterrent power of the Convention. The 

Convention does not allow for much room  in which to determine and protect the 

best interests o f the child concerned with a particular application and it is 

submitted that there would have to be extreme circumstances before this 

discretion should be used to override the margin given to looking at the welfare 

of the child in this case.

Such as P  V. B (No 2)(C hild Abduction: D elay) [1999] 4 IR 185, Cannon v. Cannon [2005] 1 
FLR 169. Although, the matter has not been conclusively decided in Australia with different 
judges expressing different opinions and in Hong Kong it was found that there was no discretion, 
A C  I’. P C  [2004] HKMP 1238.

Put forward by Kay J in State Central Authority A yob  (1997) FLC 92-746 and in Beaumont 
and M cEleavy, The Hague Convention on International Child Abduction  (Oxford University 
Press, 1999), at 209. There are also arguments that Art 18 should not be interpreted in this way, 
that rather it refers only to cases that are outside the Convention. This was also set out by Kay J 
in the same case.
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This appears to be the approach of the New Zealand Supreme Court. In the case 

of Secretary fo r  Justice v. the majority held that after it was established that 

the child was settled, the next question was whether it was in the interests o f the 

children to be returned. If the judge then considered that a return was not in the 

best interests of the child the issue becam e whether some feature o f the case, such 

as concealment by the abductor, required a return order to be made so as to avoid 

the perverse incentive inherent in refusing to make a return order. Unless the 

judge found that such competing factors clearly outweighed the interests of the 

child then a return order should not be made.

The second exception is found in Article 13(b) where there is a grave risk that the 

return of the child would expose him or her to physical or psychological harm or 

otherwise place the child in an intolerable situation. It is the most litigated o f all 

the exceptions and the one most successfully invoked.^^ The limited extent of 

this exception must be noted; it is not a simple best interests test. Following on 

from the fears of the drafters that if this provision was excessively utilised it 

would destroy the effectiveness o f the Convention, it has been interpreted strictly 

by the courts.

That Article 13(b) does not import welfare considerations can be seen in the Irish 

Supreme Court case o f M inister fo r  Justice (EM) v. JM.^^ In this case an appeal 

was allowed on the basis that the trial judge had erred in finding that the risk to 

one o f the children’s wellbeing, due to better short-term care for his autistic 

condition being provided if he was not returned,^’ outweighed the possible 

disruption to the relationship between the children and the applicant father.

Article 13(b) does not warrant the carrying out o f such a balance, and it is not

[2006] NZSC 97. In N ew  Zealand the discretion arises from the wording o f the implementing 
legislation, that is s 106 o f  the Care o f  Children Act 2004, so it is the legislature, rather than the 
judiciary which interpreted s 12 as allowing for the exercise o f a discretion to return.

 ̂Lowe, Everall and N icholls, International M ovem ent o f  Children  (Jordan Publishing, 2004) at 
324, relying on INCA DA T reports and a statistical survey.

[2003] 3 IR 178.
It is to be noted that it was only in the shorter term that there would be problems with treatment. 

In D P  V. Comm onwealth Central Authority  (2001) 206 CLR 401 the High Court o f  Australia 
refused the return application on the basis that facilities for treating the autistic child were not 
available in the country o f  habitual residence.
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appropriate to the summ ary nature o f Hague Convention hearings. In addition, 

the courts have recognised that some emotional or psychological harm to the 

child may be inherent in the very conflict which is before the court or might 

normally be expected to occur on the transfer o f a child from one parent to 

another, but more is required to bring Article 13(b) into play.^*

In Ireland, Barron J noted that this exception applied only in two situations.^^ 

First, when return o f the child puts the child in imminent danger prior to the 

resolution o f the custody dispute, such as returning the child to a zone of war, 

famine or disease, or, second, in cases o f serious abuse or neglect, or 

extraordinary emotional dependence, when the court in the country of habitual 

residence, for whatever reason, might be incapable or unwilling to give the child 

adequate protection. In addition, the basis of the defence that there was grave 

risk that the child's return would expose the child to physical or psychological 

harm or otherwise place the child in an intolerable situation m ust spring from the 

circumstances which prompted the wrongful removal or retention.

Furthermore, it has been held that in cases where there is a degree o f risk 

involved, courts are generally required to place trust in the administrative, 

judicial and social service authorities o f the other State to protect the child upon 

return."^'

Courts often resort to putting in place protective measures such as undertakings, 

safe harbour orders and m irror orders to allow them to return a child to a 

potentially harmful situation. Such undertakings can refer to the m aintenance 

and accom modation o f the child and the abducting parent after their return, or to 

the dropping o f criminal charges against the abducting parent, or to ensure that

Re C (A M inor)(Abduciion) [1989] 1 FLR 403 
^  R K  V. JK (Child Adduction: Acquiescence) [2000] 2 I.R. 416, relying on Friedrich  v. Friedrich  
78 F 3d 1060. This was quoted with approval by Denham J in M inister for Justice (EM) v. JM  
[2003] 3 IR 178.

It is questionable whether this is a justifiable limitation and it does not seem  to derive any 
support from the text o f  the Convention.

Re Q P etitioner  2001 SLT 243; Re H (Abduction: G rave Risk) [2003] 2 FLR 141; C ooper v. 
C asey  [1995] FLC 92-575.
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I O'?the applicant parent rem ains away from the child or abducting parent. The 

High Court of Australia has found that the effect of undertakings is not to remove 

the grave risk, but rather to allow the court to exercise its discretion to return the
103child, despite the existence o f a grave risk. Courts exactmg undertakings 

cannot make a long-term analysis o f the child’s best interests, undertakings can 

only be interim and short-term, holding only until the court o f the habitual 

residence becomes seised of the proceedings.

Article 13 also provides that the court may refuse to return the child if it finds 

that the child objects to being returned and has attained an age and degree of 

maturity at which it is appropriate to take account of his or her views. As the 

right of the child to be heard in all matters which concern him or her will be 

discussed in a later chapter, it is sufficient to note here that in addition to 

recognising this right, this article also makes an allowance for the fact that if a 

child has him or herself a strong objection to the return, it may not be in his or her 

best interests to be forcibly returned.

In addition, while the objection of the child does not automatically lead to the 

refusal o f a return order, it allows the court to exercise its discretion in deciding 

whether or not to order the r e t u r n . I n  exercising its discretion, the court is 

generally allowed to take into account the best interests or welfare of the child, 

although it is not necessarily a prim ary consideration and will have to be
107balanced against other issues such as the objectives of the Convention.

A final exception can be found in Article 20 which states that the return of the 

child may be refused if it would not be permitted by the fundamental principles

See EH  v. SH (Child Abduction) [2004] 2 IR 564; M inister fo r  Justice (EM) v. JM  [2003] 3 IR 
178; Thomson v. Thomson [1994] 3 SCR 551; Sonderup v Tondelli 2001 (1) SA 1171 
103 jy p   ̂ Commonwealth Central Authority (2001) 206 CLR 401; JLM  v. D irector-G eneral NSW  
D epartm ent o f  Community Services [2001 ] HCA 39.

P  V. B [1995] ILRM 20 \ ; Re M  and J (Abduction: International Judicial C ollaboration) [2000] 
1 FLR 803; C v. C (Abduction: Rights o f  C ustody A broad) [1989] 1 WLR 654.

The court will also have a discretion whether or not to return the child if it finds that person 
having custody was not actually exercising those custody rights at the time or that there was 
consent or subsequent acquiescence to the move: Art 13(a).

Singh V. Singh 1998 SLT 1084.
Zaffino V. Zajfino [2006] FLR 410.
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of the requested State relating to the protection o f human rights and fundamental
1 JAQ

freedoms. Although a return is rarely refused because of this article, its 

presence, as seen above, has indicated to many judges that the best interests of 

the child are not neglected in this Convention. If the other provisions to the 

Convention, without regard to Article 20, were to lend to the conclusion that the 

child should be returned to a place where the best interests of the child were not a 

primary consideration, then the return could be refused under this a r t i c l e . T h e  

exception has been successfully argued in Spain, where reliance was placed on 

the best interests p r i n c i p l e . A f t e r  the removal had taken place, the father 

obtained a declaration in a religious court in Israel that the mother was a 

“rebellious wife”. For the Spanish court, this meant that, were the child to be 

returned, there would be no further contact between m other and child. The 

decision would not be made with the best interests of the child as a primary 

consideration, but rather from a desire to punish the mother.

Use o f Article 20 may not always lead to a solution that is in the best interests of 

the child, however. On a num ber o f occasions the Irish courts have refused to 

return a child to the United Kingdom on the basis that the requirem ents for the 

adoption of the child of marital parents were much less strict there, and this 

would breach the protection for the marital family enshrined in the Irish 

C onstitu tion ." ' W hile such a principle may be defended in some instances 

because o f the demands of best interests o f the child, the application o f the 

Constitutional protection of the marital family precludes the examination of the

The contrast between this article and Art 25 o f  the Inter-American Convention on the 
International Return o f  Children can be noted. That article states: “A  child’s return under this 
Convention may be refused where it would be manifestly in violation o f  the fundamental 
principles o f  the requested Slate recognized by universal and regional instruments on human 
rights or on the rights o f  children” thus requiring the rights and freedoms to be found in 
international instruments, w hile under the Hague Convention it is left more to the human rights 
law o f  the individual States. Thus it would seem  that constitutional law alone could not be relied 
upon under Art 25. This difference perhaps stems from the regional nature o f  the Inter-American 
Convention.

This is clearly implied in the Irish case o f  C K  i’. C K  [1994] 1 IR 250 and the Australian case o f 
Laing v. Central Authority  (1996) FLC 92-709.

Re S, Auto de 21 abril de 1997, Audiencia Provincial Barcelona, Seccion la. See also 
Beilfuss, “International Child Abduction in Spain” (2001) \5  Int J L Pol cfe Fam 327, at 339-349.

Foyle Health and Social S en ’ices Trust v E.C. and N.C. unreported, High Court, 7* Sept 2006, 
Dunne J ; London Borough o f  Sutton v. R.M. and Others [2002] 4  IR 488.
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best interests of the child, and there may be cases where it would be in the best 

interests o f the child to be returned to the foster parents he or she was living with
1 1 9in another jurisdiction. This means that the child is denied both an

examination of his or her individual best interests, and also the benefit of the 

Abduction Convention presumption that it is in a child’s best interests to be 

returned.

Although the presence o f these exceptions has helped national courts decide that 

the Convention is in line with recognition o f children’s rights, many 

commentators have argued that these exceptions, or their interpretations, do not 

go far enough to ensure that the best interests o f children are protected."^ Most 

often noted is the extent to which the profile o f abductors and left-behind parents 

has altered.” '̂  W hen the Convention was drafted it was believed that it would 

apply mostly to children who were abducted from their primary caregiver 

mothers by their fathers. However, the m ajority of abductions are now carried 

out by these primary caregiver mothers. This raises two particular challenges to 

the claim that a return order is in the best interests of the child. The first is that 

one o f the reasons that abduction is believed to be so harmful is the removal of 

the child from his or her primary caregiver, but if the child is rem oved by the 

primary caregiver this no longer occurs. The second aspect is that many of these 

mothers claim to be fleeing situations o f dom estic violence, to which they should 

not be forced to return.

W hile not taking a view  on the best interests o f  the child in the case o f  Foyle Health and Social 
Sendees Trust v E.C. and N.C. HC, Dunne J, 7‘*' Sept 2006, Dunne J clearly noted the distress on 
the child o f  being removed from his foster parents in Northern Ireland suddenly and without 
preparation when abducted to Ireland by his mother.

Weiner “International Child Abduction and the Escape from Dom estic V iolence” (2000) 69 
Ford Law Rev  593; Kaye, “The Hague Convention and the Flight from Dom estic Violence: How  
Women and Children Are Being Returned by Coach and Four” (1999) \3  Int J L Pol & Fain 191; 
Freeman “In the Best Interests o f Internationally Abducted Children? Plural, Singular, Neither or 
Both?” [2002] Int Fam L J  77.

Differing aUitudes towards the international movement o f  fam ilies can also be noted -  for 
example young fam ilies travelling for the parents to work will cause raise som e o f the same issues 
o f displacement for the children but is generally seen as a positive, as a means o f  gaining 
experience o f  a wider world.
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In particular, criticisms are made o f the use o f undertakings and the trust placed 

in the authorities o f the other State to protect the child and the abducting parent. 

Parents sometimes flee with the children precisely because the State of the 

habitual residence is not providing adequate protection for them. Undertakings 

are not always enforceable, and even where they are their value in cases of 

serious violence is lim ited."^ One com m entator has called them “sophisticated 

forms o f judicial conscience appeasem ent” ."^

Increased Co-operation and Communication

The Hague Convention on the Powers o f Authorities and the Law Applicable in 

Respect of the Protection o f Infants 1961 can be seen as a m ajor breakthrough in 

moving away from the cumbersome and tim e-consuming traditional approach of 

mutual assistance solicited, in the requested State, by the consul o f the requesting 

S t a t e . I n s t e a d  mechanisms for co-operation directly between the authorities in 

the signatory States is provided for explicitly in the Convention itself. O ther 

recent instruments in private international law indicate this move can also be seen 

as a shift away from strict private international law rules and towards an increase 

in international co-operation and comm unication between national authorities 

with responsibility for children. The traditional m echanism  whereby a particular 

state makes an individual judgm ent on jurisdiction, choice o f law or recognition, 

without consultation with any other states concerned with the matter, is being 

replaced in the arena o f child law. This is occurring both on a general level, with 

the proliferation o f international instruments reflecting consensus between many 

states on how these decisions should be taken and according to what rules or 

principles, and on an individual level, with legal foundations and regulation of 

increased consultation, co-operation and comm unication in particular cases.

Schuz “The Hague Child Abduction Convention and Children’s Rights” (2002) 12 T ransn’l L 
& Contem p Probs 393, at 448.

Freeman, “Primary Carers and the Hague Abduction Convention” [2001] Int Fam L  140, at 
146.

Schlosser, “Jurisdiction and International Judicial and Administrative Co-operation” (2000) 
284 Recueil des Cours 1, at 302.
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A clear intention behind these changes is to advance the best interests of the 

children involved. It is evident that those drafting these international instruments 

used the best interests o f children as a prim ary consideration in many o f the 

drafting and policy decisions that they took. The increased comm unication and 

co-operation also have a number of results which would advance the best 

interests o f children. First, they result in an increased knowledge about 

individual cases which allows a better determination of the best interests of the 

child to be made. People working in the area benefit from increased information, 

training and resources through co-operation and comm unication with others in 

the area and this can improve the quality of their work, thus benefiting everyone 

who is affected by it, including children. Co-operation and comm unication can 

also reduce duplication and delay, first by ensuring that everyone is aware o f the 

processes that occur and who is responsible for them, and second by increasing 

trust between States so that reliance can be placed on tasks being carried out, or
1 1 Q

information being provided.

Central Authorities

The prominence and development of the Central Authority is a key exam ple."^ 

The first Hague Convention to incorporate central authorities was the 1965 

Hague Convention on the Service Abroad o f Judicial and Extrajudicial 

Documents in Civil and Commercial M atters where they were used to simplify 

the transmission of such documents.

In addition, the importance o f  international co-operation is recognised in the United Nations 
Convention on the Rights o f  the Child, which encourages bilateral and multilateral arrangements 
and agreements. This can be seen in Article 11 relating to the illicit transfer and non-return o f  
children abroad and Article 21 in relation to intercountry adoption. Certain articles o f  the 
Convention also refer generally to international co-operation, such as Articles 4 and 45.

The concept o f  a central authority is not unique to the children’s instruments. The idea can be 
traced from the 1956 United Nations Convention on the Recovery Abroad o f  Maintenance, which 
required the establishment o f  authorities to carry out certain tasks set down by the Convention, 
but it did not require these authorities to be centralised.

Permanent Bureau o f the Hague Conference o f  Private International Law, P ractical H andbook  
on the O peration o f  the Hague Convention o f  15 N ovem ber 1965 on the Service A broad  o f

193



It was also used in the 1970 Hague Convention on the Taking o f Evidence 

Abroad in Civil and Commercial M atters and the text o f both these Conventions 

require the Central Authorities to deal with all incom ing requests. However,

“ [t]he seeds of further reform were sown when the French government 

expanded its Central A uthority’s role under these Conventions by 

requiring that outbound requests also be submitted to the office that 

received requests from abroad. The advantages o f this approach, which 

was prompted by a desire to enhance the likelihood that requests 

originating in France were sent in proper form, were not lost on the staff
1 '7 1of the Hague Conference’s Permanent Bureau.”

The role of the Central Authorities in subsequent Conventions has been likewise 

expanded. The duties o f the Central Authorities include dealing with both 

incoming and outgoing requests and they also generally undertake a general role 

o f information p r o v i s i o n . T h e  model developed by the Hague Conventions has 

also been followed in other instruments such as the Luxembourg Convention, the 

Contact Concerning Children Convention'^^ and the new Brussels II Regulation.

Although the specific duties o f Central Authorities can differ depending on the 

Convention involved, there is much commonality. First, the general duty o f the 

Central Authority is to assist in the furtherance of the aims of the instrument 

under which it is established. Co-operation is a key element underlying their

Judicial and E xtrajudicial Documents in Civil and Com m ercial M atters  Ed., Kluwer’s
International, 1992), at 25.

Bruch, “The Central Authority’s Role under the Hague Child Abduction Convention: A Friend
in D eed” (1994) 28 Fam L Q  35, at 38.

The Special Commission o f  2001 reviewing the operation o f  the Abduction Convention
recommended the establishment o f  websites to facilitate the exchange and provision o f
information (Permanent Bureau o f  the Hague Conference o f  Private International Law,
Conclusions and Recom m endations o f  the 4''' M eeting o f  the Special Commission to review  the
operation o f  the 1980 Hague Convention on the Civil A spects o f  P arental Child Abduction (22-28
M arch 2001)) This has been w idely done, see the answer to question 3 in the 2006 survey in the
collated answers. The website addresses can be found at
http://www.hcch.net/index_en.php?act=conventions.authorities&cid=24.
1

European Convention on Contact Concerning Children 2003 (ETS N o 192).
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functions. All the Conventions provide for exchanges o f information and 

communication between the Central Authorities concerning particular cases that 

they are dealing with. Some of the instruments envisage a jo int case management 

by the Central Authorities o f both the requesting and requested States, 

particularly in abduction and adoption scenarios.

International families who have dealings across borders may at times need extra 

assistance in dealing with a foreign legal system, and this goes beyond anything 

that strictly legal rules can provide. The provision o f Central Authorities can 

advance the best interests of children by assisting them and their parents in 

accessing the private international law rules that have been set down to protect 

them. The Central Authorities can also help to ensure that the best interests of 

the child are actually adjudicated, such as by assisting to find a child who has 

been abducted and concealed, or by making parents aware o f the jurisdictional 

limitations. An increasing role for Central Authorities is to attempt to encourage 

parental agreement through m ediation, and this is based on the view that the best 

interests o f the child are better served this way than through a lengthy court 

battle.

Judicial Communications

Increasing comm unication between judges of different States is another example 

of the general increased co-operation and communication. This communication 

occurs on different l e v e l s . F i r s t ,  is the organisation of judicial seminars at 

which the judges o f a num ber o f different States gather together to discuss issues
125of common interest in relation to international child law. The general aim of 

these seminars is to enable judges to understand the law and culture o f other 

States and the position o f the judges there. M eeting and conversing with judges

A discussion o f  developm ents in the area in relation to the Abduction Convention can be found 
in Lortie, “Report on Judicial Communications in Relation to International Child Protection” 
Preliminary Document No 8 o f October 2006fo r  the Special Commission o f October/November 
2006.

These seminars include the Common Law Judicial Conference, seminars for Latin American 
judges and the Malta process amongst others in all parts o f  the world.
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from other States can also increase the faith and trust they have in the ability of 

foreign courts to determine the best interests of the child and act accordingly. It 

also allows judges to benefit from the experience of others and to learn about 

different methods o f tackling the various problems.

A second facet of judicial comm unications is known as direct judicial 

comm unications and this involves direct comm unications between two judges in 

different countries concerting an individual case. Problems with fair procedures 

and judicial independence have been r a i s e d , b u t  the concept has also received a 

great deal o f support. Provision for direct judicial comm unications in case 

specific situations regarding child protection can be found in a number of 

international instruments. Article 10 of the 1961 Hague Convention concerning 

the Powers o f Authorities and the Law Applicable in Respect of the Protection of 

Minors provides;

“In order to ensure the continuity o f the measures applied to the infant, 

the authorities o f a Contracting State shall, as far as possible, not take 

measures with respect to him save after an exchange of views with the 

authorities o f the other Contracting States whose decisions are still in 

force.”

Ordering an exchange of views was an innovative approach. It envisages direct 

communications without the interference o f a third authority, such as diplomatic 

officials, ministries of justice or central authorities. The provision is of strong 

symbolic importance and it has been argued that it formalises a basic idea of 

contemporary approaches to the protection of children and so authorities should 

feel encouraged to proceed to an exchange of views with authorities of other

The publication of the Judges Newsletter b y  the Permanent Bureau o f  the Hague Conference 
o f Private International Law is also a developm ent that enables judges to keep up to date on the 
area and benefit from each others’ expertise and experience.

In particular a number o f  concerns are raised in Celeyron-Bouillot, “Direct Relationships 
between Judges o f  Different Competent Countries; The Opinion o f a Judge” (2002) 4 Judges’ 
Newsletter  8.
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States in all cases where they find such an exchange o f views helpful.’ *̂ 

However, the practical effect o f this provision has not been as noteworthy. In 

addition to, or maybe because of, the fact that this Convention was never widely 

ratified,'^^ this system of communication and co-operation has never been fully 

utilised, a fact that has been blamed on the lack of a real structure for these 

communications.

In both the Child Protection Convention and the new Brussels II Regulation there 

are provisions allowing for a transfer of jurisdiction if this is in the best interests 

of the child. Articles 8 and 9 of the Child Protection Convention are mirrors of 

each other with Article 8 allowing a court to seek a court in another State to take 

jurisdiction of a matter, or allowing the parties to do so at the invitation of the 

court, and Article 9 allowing a court to seek another court to give it jurisdiction
131of a matter, or allowing the parties to do so at the invitation of the court.

Article 15 of the new Brussels II Regulation follows the same lines as Article 8 of 

the Child Protection Convention. A court which may take jurisdiction from the 

court of the State o f the habitual residence of the child must have a particular 

connection with the case or child, and a limited list of connections is prescribed 

in both instruments.

Although an unusual provision in such instruments, it does reflect the doctrine
132developed in common law jurisdictions o f forum  non conveniens. This

Schlosser, “Jurisdiction and International Judicial and Administrative Co-operation” (2000)
284 Recueil des Cours 1, at 306, citing Staudinger and Kropholler, Kom m entar zum Burgerlichen  
G esetzbuch  (13* ed.), marg, note 494.

There are 14 Contracting States.
Lagarde, Explanatory R eport on the 1996 Hague Child Protection Convention  (Permanent 

Bureau, 1998), at 589-591; Duncan, “Administrative and Judicial Co-operation with Regard to the 
International Protection o f  Children” in Heere (ed.), International Law and The H agu e’s 750''’ 
A nniversary  (TMC Asser Press, 1999) 199, at 201.

The alternatives allow for the different systems where the courts have different powers.
It is especially interesting to find use o f  a forum  non conveniens approach in European Union  

legislation considering the rejection o f  that concept under the Brussels I Regulation by the 
European Court o f  Justice in Owusu v. Jackson  [2005] ECR 1-1383, a judgment which 
demonstrates considerable hostility towards the doctrine. Thorpe LJ was o f the opinion that as far 
as the civil law jurisdictions are concerned, it will indeed be a truly exceptional case before they 
invoke Art 15: Re EC (Child Abduction: S tayed Proceedings) [2007] 1 FLR 57, 63.

197



doctrine gives a power or discretion to a court to stay an action on the basis that 

the court is not the appropriate forum for the trial.

“The basic principle is that a stay will only be granted on the ground of 

forum non conveniens where the court is satisfied that there is some other 

available forum, having jurisdiction, which is the appropriate forum for 

the trial of the action, i.e. in which the case may be tried more suitably for 

the interests of all the parties and the ends of justice.”

However, it differs from this doctrine in a number of ways. First of all, it does 

not merely allow another available forum that has jurisdiction to hear the action, 

but the decision that another forum is better suited actually gives jurisdiction to a 

forum which does not already have it. Second, the considerations of the interests 

of all the parties and the ends of justice are over shadowed by the best interests of 

the c h i l d . B u t  the final difference, which is of most relevance here, is the level 

of co-operation and communication provided for between both courts, especially 

in the Child Protection Convention. The judicial authorities may proceed to an 

exchange of views on the issue, thus allowing for direct communications. The 

provision envisages that a court will not merely of its own discretion stay the 

action on the grounds that it is not the most appropriate forum, but it will actively 

ensure that the case is heard in a jurisdiction that it considers to be more 

appropriate.

The new Brus.sels II Regulation also contains in Article 11(4) a provision that a 

court cannot refuse to return a child on the basis of Article 13(b) of the Abduction 

Convention if it is established that adequate arrangements have been made to 

secure the protection of the child after his or her return. The Practice Guide for

Spliliada M aritim e Corp  v. Consulex Ltd  [1987] AC 460.
This was demonstrated by the complete focus given to the best interests o f  the child, once the 

particular connection with the other Member State was established, in the case o f  Foyle Health 
and Social Services Trust v C aw ley  [2006] NIFam 7. One o f  the reasons for the decision was that 
to hear the case regarding the care o f  the child in Northern Ireland would leave all options open, 
as in care in both Northern Ireland and in Ireland, however, if  the case was heard in Ireland then it 
would be probable that the option o f care in Northern Ireland would be ruled out because o f the 
less stringent requirements there for adoption for the children o f  marital parents. Leaving all 
options open better served the best interests o f  the child.
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the application o f the new Brussels II Regulation, published by the European 

Com m ission, clearly envisages that these provisions of the Regulation will result 

in the comm unication and exchange of information between judges in the context
t  - j c

of the transfer of a case and in the context of child abduction.

Although the Abduction Convention does not itself contain any express 

provisions regarding direct judicial comm unications, it is in relation to this 

Convention that the topic is most commonly discussed in the international 

protection o f c h i l d r e n . I t  is emphasised that the merits of the case are not 

discussed between the judges and the direct contact tends to be restricted to 

questions concerning the procedures and procedural rules involved in the two 

countries.

1 'VJOne example was in the case o f Hunter v. M orrow. This involved a child 

removed from New Zealand to England. In the course of its proceedings the 

English High Court wanted to request a declaration from the New Zealand court 

under Article 15 of the Convention as to whether the removal from New Zealand 

was wrongful. However, there was concern that this declaration would take an 

excessive amount of time and thus affect the prompt resolution o f the case in the 

English High Court. The United Kingdom Liaison Judge, Thorpe LJ, contacted 

the New Zealand Liaison Judge, Boshier J, to draw his attention to the case and to 

acquaint him with the procedural steps sought. As a result the New Zealand 

Family Court and the New Zealand High Court heard the case very promptly and 

it was returned to the English High Court without undue delay.

European Com m ission, Practice Guide fo r  the application o f  the new Brussels II Regulation  
(Brussels, June 2005), found at
h ttD ://ec .cu ro n a .cu /iu sticc  h o m c /d o c  cen tre /c iv il/d o c /p a re n ta !  resp cc v dm  cn.ndf

There are many advocates for such an approach and a number o f  judges have written o f  their 
experiences in the Judges Newsletter: There are several such articles in (2002) 4  Judges ’ 
N ew sletter 3-31. Other articles have also appeared; Kay, “M emoirs o f  a Liaison Judge” (2001) 3 
Judges' N ew sletter 20  and Boshier “Direct Judicial Communications in the Context o f  The Hague 
Convention on the Civil Aspects o f International Child Abduction: Positive Examples from N ew  
Zealand” (2006) 11 Ju d g es’ N ew sletter 19.

[2005] 2 FLR 1119. This was recounted by Boshier J in Boshier “Direct Judicial 
Communications in the Context o f The Hague Convention on the Civil Aspects o f  International 
Child Abduction; Positive Examples from N ew  Zealand” (2006) 11 Ju dges’ N ew sletter 19.
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In another case. Wall J had ordered the prompt return of the child to the United 

States. He was told by the parties’ lawyers that there could be substantial delay 

in having the case heard in the United States. In response to a fax sent to Judge 

Porter in Minnesota, Wall J was told that a preliminary hearing could take place 

within seven days. There are also other instances of judges contacting 

colleagues to find answers to questions regarding the length of proceedings, 

questions of jurisdiction, clarification of judgments and also whether 

undertakings given could be enforced following the return.

Even the most enthusiastic proponents of direct judicial communications stress 

that there must be safeguards in p l a c e . B u t  those in favour of direct judicial 

communications believe that once the.se principles are applied:

“ ... the Court is able to achieve a more efficient result, and one that better 

reflects the principles of the Convention along with the best interests of 

the specific child.” ''*'

The importance of adhering to certain procedural standards in cases involving 

direct judicial communications was recognised in the English first instance case 

of Re M and J (Abduction)(International Judicial Collaboration)}^^ Singer J felt 

that;

Described by W all, “Judicial Co-operation in cases under the Hague and Luxembourg 
Conventions” (2002) 4 Ju dges’ N ew sletter  19.

See Lortie, “Report on Judicial Communications in Relation to International Child Protection” 
Prelim inary D ocum ent No 8 o f  O ctober 2 0 0 6 fo r  the Special Comm ission o f  O ctober/N ovem ber 
2006, at 19-21 for some o f  these examples. Examples in reported judgments include: YD v. JB 
[1996] RDF 753; Panazatou  v. Panazatou  Conn, Super. LEXIS 2627.

The Special Commission reviewing the Abduction Convention in 2001 set down safeguards: 
Recommendation 5.6, Permanent Bureau o f  the Hague Conference o f  Private International Law, 
Conclusions and Recom m endations o f  the 4''' M eeting o f  the Special Commission to review  the 
operation o f  the 1980 Hague Convention on the Civil A spects o f  Parental Child Abduction (22-28  
March 2001). This was reaffirmed by Recommendation 1.6.3 o f  the Permanent Bureau o f  the 
Hague Conference o f  Private International Law, Conclusions and Recom m endations o f  the 5'* 
M eeting o f  the Special Commission to review  the operation o f  the 1980 Hague Convention on the 
Civil A spects o f  Parental C hild Abduction (30 O ctober -  9 N ovem ber 2006).

Boshier “Direct Judicial Communications in the Context o f  The Hague Convention on the 
Civil Aspects o f  International Child Abduction: Positive Examples from N ew  Zealand” (2006) 11 
Ju dges’ N ew sletter 19 at 22.
'''^[1999] 3 FCR 721.
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“of course essential if such a process of judicial co-operation is to be 

successful that the court should as far as possible carry the parties 

consensually into the discussions. It is, I suggest, important that as far as 

practicable full information relating to the comm unications between the 

judges be made promptly to all participants.”

The Court o f Appeal in Hong Kong has added to the discussion in the area by 

criticising a trial judge for m aking contact with the Swiss Central Authority 

personally in order to ascertain whether the father might face criminal 

prosecution in Switzerland were he to return there to have contact with his 

d a u g h t e r . T h e  Court of Appeal held that comm unication of this nature was 

undesirable, noting that there could be little if any assurance that the person with 

whom the communication was made was speaking with the proper authority or 

knowledge or had given the appropriate attention to the matters in hand. The 

court added that, even if there were unusual circumstances where a judge found it 

necessary to comm unicate with another court or agency, this should only be done 

in the presence and with the consent o f all the parties and their representatives. 

Although there was a need for expedition in Convention cases, fundamental rules 

of evidence still had to be respected. This case demonstrates that the practice of 

direct judicial comm unications does have its limitations and may not be available 

to all judges.

Increased judicial cooperation and comm unication is evidence o f an appreciation 

that strict legal rules are not always the most appropriate way to deal with the 

protection o f children caught up in the fam ily law system. However, questions 

can be raised about what this co-operation hopes to achieve and how to combine 

it with the maintenance of the important values of the legal system. For example, 

the decision in a particular case and relating to a particular child should not be 

dependent on the personal relationship between two judges. Justice, and the 

same regard for rights and welfare, should be available for all.

C[2001] 1179 HKCU 1.
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Proponents o f judicial comm unications currently stress that it is not related to the 

merits o f the case. Under this view, there is no question o f one judge sharing his 

analysis of the best interests o f the child with another with the resultant influence 

and possible abdication o f the receiving judge’s duty this might involve. It is 

possible, however, that this could happen in the future, especially as judicial 

working relationships grew stronger. Even in the present where guarantees that 

undertakings will be enforced or a particular application will receive a speedy 

hearing are sought, a positive solution relies to an extent on the other judge 

looking favourably on the proposition and regarding it as dealing appropriately 

with the case, and the best interests of the child. W hile respect must be given to 

foreign judicial determinations, there must also be caution exercised about 

unquestioningly importing the conclusions of another judge from a different 

place and possibly a different legal and cultural context.'^'*

Overall, however, the interaction of judges from different States, driven by a 

desire to ensure the protection o f the best interests of children, is important in 

modern international family law. It ensures that the judges have a healthy 

appreciation for the differences and similarities between States in the area of 

child law and allows them to share ideas and solutions that they have utilised. 

This cross-fertilisation of judicial opinions should help judges tackle the 

problems faced by international families and children, provided always that ideas 

are tested against the constitutional and legal background o f the State involved 

and examined for their protection of children and their rights generally and in any 

particular case.

Even as between countries in the same region and with many common legal rules, there can be 
differences o f  opinions about what is best for children. See, for example. Re S (Brussels II: 
Recognition: B est Interests o f  the Child)(No I) [2004] 1 FLR 571 where Holman J said he would 
not have made the same contact order as a Belgian court and W v. W [2005] EWHC 1811 (Fam) 
5* Aug 2005 where Singer J said the same about an Irish order,
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Intercountry Adoption Convention -  Joint Responsibility of 

Two States for an Adoption Decree

The Intercountry Adoption C o n v e n t i o n a s  a whole is the definitive example of 

this new reliance on co-operation and comm unication in private international law 

cases concerning children. The full title is the Convention on Protection of 

Children and Co-operation in Respect of Intercountry Adoption, indicating that 

the Convention will require international co-operation, rather than simply setting 

out rules to be followed by courts. In fact, the Adoption Convention does not 

attempt to set out any rules concerning questions of jurisdiction and choice of 

law .’'̂  ̂ The only private international law concerns that it directly addresses are 

the conditions regarding the recognition o f intercountry adoptions.

Instead, the process by which an intercountry adoption is to take place is 

envisaged as one of co-operation and consensus between the authorities of the 

two countries involved and a clear division of responsibilities is set out. The 

competent authorities o f the State o f origin, that is the habitual residence of the 

child, have to establish that the child is adoptable, that an intercountry adoption is 

in the best interests of the child and that all necessary consents have been 

o b t a i n e d . T h e  competent authorities in the receiving State, that is the habitual 

residence of the prospective adopters, must determ ine that the prospective 

adopters are eligible and suited to adopt, ensure that they have been counselled as 

necessary and determine that the child will be authorised to enter and reside 

permanently in the c o u n t r y . T h e  establishment o f Central Authorities is 

required by the Convention'"*^ and a person who wishes to adopt m ust apply to

Hague Convention o f 29 May 1993 on Protection o f  Children and Co-operation in respect o f  
Intercountry Adoption (N o 33).

This has been attributed to the fact that many o f  the delegates were not lawyers but instead 
were social workers or government officials working in the area o f  adoption: Pfund, “Intercountry 
Adoption: The 1993 Hague Convention: Its Purpose, Implementation, and Promise” (1994-95) 28 
Fam L Q 53, at 55.

Art 4.
Art 5.
Art 6.

203



the Central Authority in the country o f their habitual residence.'^® This Central 

Authority will determine their eligibility and suitability and prepare a report 

about the prospective adopter or adopters and transm it this to the Central 

Authority of the State o f origin.'^’ The Central Authority of the State o f origin 

must then prepare a report about the child, ensure that the consents are given and 

come to a determination about whether the envisaged placement is in the best 

interests o f the c h i l d . T h e y  must transmit this to the Central Authority o f the 

receiving State, along with proof that the necessary consents have been given.

W hile the transmission of reports already demonstrates a high degree of 

comm unication and co-operation, the crucial part of the procedure is to be found 

in Article 17. There it provides that the State of origin cannot make a decision to 

entrust a child to prospective adoptive parents unless the Central Authorities of 

both States have agreed that the adoption may proceed. The result is that the 

adoption must be acceptable to both countries, rather than choosing one or other 

legal system on which to rest the responsibility for m aking the decision. This 

allows both countries to consider the best interests o f the child, and the 

requirements to ensure that this is being safeguarded can be made cumulative 

rather than alternative. This should help maintain the principle that the best 

interests o f the child should be a primary consideration in the decision by not 

restricting the determination o f whether the adoption is in the best interests o f the 

child to the authorities of one State alone.

The requirem ent o f consensus overrides any need to include jurisdictional and 

choice o f law provisions. The involvement o f the receiving State from  the 

beginning, and its shared responsibility for the adoption process, also means that 

the margin for either State to refuse recognition o f the adoption effected in the 

other State becomes necessarily very small, and this is recognised in the 

straightforward provisions in Chapter V dealing with recognition.

Art 14.
Art 15.
Art 16.
van Loon, “International Co-operation and Protection o f  Children with Regard to Intercountry 

Adoption” (1993) 244  Recueil des Cours 191, at 244.

204



Article 20 continues the provisions requiring communication and co-operation by 

requiring the Central Authorities to keep each other informed about the adoption 

process and the measures taken to complete it, as well as about the progress of 

the placement if a probationary period is required. Article 21 deals with a 

situation where the adoption of the child does not take place until after the 

transfer o f the child to the receiving State and the Central Authority there has 

come to the conclusion that continued placement with the prospective adopters is 

not in the child’s best interests. The Central Authority is to rem ove the child 

from their care and then has a num ber of options. However, consultation is to 

take place with the Central Authority of the State of origin, and a new adoption 

cannot take place without informing the Central Authority about the new 

prospective adoptive parents.

W hile these provisions demonstrate a different approach at the international 

legislative level, the question of implementation looms large over its success in 

practice. As the Convention only came into force twelve years ago, and only 

entered into force for more than half the current 73 Contracting States within the 

last seven years, any assessments of the operation of the system will have to 

await the passing of time. The extent of the resources required to enable the 

envisaged co-operation to occur m ust not be underestim ated and despite a strong 

belief in the benefits o f inter-country co-operation for children it could be 

difficult to ensure the necessary political will or financial resources in certain 

States. The co-operation in this Convention, and similar systems, is based on a 

certain level of reciprocity and so the system as a whole can be damaged by the 

inability o f particular States to meet up to certain standards.
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Abduction Convention -  Request for a Decision or 

Determination of Wrongfulness

Although the decision as to whether to return the child is for the courts o f the 

State to which the child has been brought, they may require assistance to 

determine the nature o f the legal relationship between the applicant and the child. 

Article 15 o f the Abduction C onvention’ '̂* provides that the judicial or 

administrative authorities who are dealing with a return application may request 

that the applicant obtain from the authorities of the State of the habitual residence 

o f the child a decision or determination that the removal or retention was 

wrongful within the meaning of Article 3.'^^ In effect, this request is generally 

asking for a determination from the State o f habitual residence as to whether the 

applicant has custody rights in relation to the child. Thus, responsibility for 

determining whether a return order should be made is shared between the two 

courts.

A court is not required to share responsibility or co-operate in this way and resort 

should not be had to a request for an Article 15 declaration in all cases. The 

return application is intended to be dealt with speedily and lengthy delays can be 

encountered in attempting to obtain a declaration. The court is not obliged to 

make the request on the application o f one party'^^ and it has been held that it is 

not appropriate to make the request in the absence o f a substantial challenge to 

the view of the law given supported by an adequate affidavit or other
Idocumentation. W here there is a genuine doubt as to the application o f the 

relevant law, then Article 15 should be invoked; however, care must be exercised 

to avoid its being used as a delaying t a c t i c . I n  addition, some countries may

Hague Convention o f  25 October 1980 on the Civil Aspects o f  International Child Abduction 
(N o 28).

That is, it occurred without the permission o f  all those who had rights o f  custody in relation to 
a child.

Schlosser, “Jurisdiction and International Judicial and Administrative Co-operation” (2000) 
284 Recueil des Cours 1, at 3 I I -312

Viragh v. Foldes A \5  Mass. 96, 612 ME 2d 241 (1993).
Perrin  v. Perrin  1995 SC 45.

• 5 9  7 » :  j  C A
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not, under their rules o f legal procedure, be able to provide such decision or 

determination. In these cases, the Central Authority may be able to help by 

providing a certificate concerning its relevant law in terms of Article 8(3)(f) of 

the Convention, but this would not be as authoritative a statement o f the law.

Article 15 does not make the decision or determination reached by the court in 

the State o f the habitual residence o f the child binding on the court hearing the 

return application. However, a recent House of Lords case contained strong 

criticism of a refusal to accept a declaration given under Article 15. \x\Re D (a 

child)(abduction: foreign  custody r ig h ts f^  the trial judge in proceedings in 

England was unable to decide between competing experts regarding Romanian 

law and ordered that an Article 15 declaration be sought from the Romanian 

authorities. Both the court of first instance and the court of appeal in Romania 

had ruled that the father did not have custody rights and so the removal was not 

wrongful. However, the trial judge then granted a request by the father that an 

expert opinion on Romanian law be made to clarify the Romanian judgm ents. 

Further procedural hearings were then held and a return order was made. The 

Court of Appeal dismissed an appeal and the case reached the House of Lords, 

which held that the trial judge should have followed the Romanian declaration 

and not ordered the return of the child.

For Lord Brown it was “almost inconceivable that the court requesting the article

15 declaration would then not simply accept it.” '^' It was acknowledged that it

could be rejected if there were compelling reasons to do so, such as a flagrant

breach o f the rules of natural justice. It was also accepted that there could be

some room for rejection if  the declaration contained an interpretation of the

Convention, or Convention concepts, that was out of line with the generally
1

accepted interpretation. This is what had happened in the previous case o f

Re D  {a child)(abduction: foreign custody rights) [2007] 1 AC 619.
Re D  (a child)(abduction: foreign custody rights) [2007] 1 AC 619, at 648.

'*■ There would appear to be no clear rule as to the applicable law, with courts looking to both the 
law o f  the habitual residence and their own law. See Beevers and Perez Milla, “Child Abduction: 
Convention ‘Rights o f  Custody’ -  W ho D ecides An Anglo-Spanish Perspective” (2007) 3 JPIL  
2 0 1 .
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Hunter v. M orrow'^^ where the Court o f Appeal rejected a New Zealand 

declaration that a father had custody rights under the Convention when he only 

had what amounted to access rights under New Zealand law. The House o f Lords 

in Re accepted that a distinction could be drawn between a determination on 

what the domestic law provided and a determination on how this fit into the 

Convention concepts, but in the words o f Baroness Hale;

“The foreign court is much better placed than the English to understand 

the true meaning and effect o f its own laws in Convention terms. Only if 

its characterisation o f the parent’s rights is clearly out of line with the 

international understanding of the Convention’s terms, as may well have 

been the case in Hunter v. M orrow, should the court in the requested state 

decline to follow it.” '^^

There was unanimous agreement that, when the court receives the response to its 

request, it should strive to treat the information which it receives as 

determinative. In other words, in some cases under the Abduction Convention 

the courts are required to engage in a certain level of co-operative decision

m aking and sharing o f responsibility.

The use of the co-operative mechanism o f Article 15 can be seen to rest on a 

consideration of the best interests o f the child. The policy o f the Convention is 

that it is in the best interests o f a child to be sent back if he or she has been 

wrongfully removed. However, if he or she has not been wrongfully removed, 

then it is not necessarily in his or her best interests to be returned, and so it will 

fall outside the justifications set out by the Convention. If a court is in doubt as 

to whether the child was wrongfully removed, it is useful to get assistance in this 

regard. This is particularly the case since, if the State o f the habitual residence of 

the child does not believe that the other parent has any rights o f custody in 

relation to the child, there will probably be no restrictions from that State on the

[2005] 2 FLR 1119.
Re D  (a child){abduction: foreign  custody rights) [2007] 1 AC 619.
Re D  (a child)(abduction: foreign  custody rights) [2007] I AC 619, 638.
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relocation o f the child abroad, and this could result in the child being sent back 

only to leave again.

Conclusion

Overall, it can easily be seen that decision-makers in the area of private 

international law are aware of the need to use the best interests o f the child as a 

justification for decisions concerning children. Private international law rules can 

also use the widespread acceptance of the best interests principle, and the 

acceptance that it has cultural influences and differing correct answers, to further 

its objects o f creating a system of respect for the judicial systems o f other States.

But this respect and utilisation of the principle also raises a dilemma. A whole

hearted acceptance of the principle would seem to run contrary to the general 

approach to individual decisions made with private international law rules. This 

approach is that they concern only the technical points raised and not issues 

regarding human rights or justice, as can be seen in decisions as to jurisdiction, 

such as those involved in issuing a return order, which are not to be influenced by 

best interests concerns on an individual level. But this is an action that concerns 

children, and so the best interests of the child should be a primary consideration.

Instead o f seeking to change these rules, private international law instruments are 

adding an extra layer for the protection of children, that is increased co-operation 

and communication. The rules are still there, but much co-operation is aimed at 

not needing to use them, to create agreement between the parties. In other 

instances, co-operation and communication is used to ensure that children are 

protected from the harsher instances of these rules, or to help judges find ways to 

ensure protection of the child’s interests in a way that is in accordance with the 

rules.
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The approach of private international law adds to the general interpretation o f the 

best interests principle. Under private international law ideas, clear jurisdictional 

and recognition rules are in a child’s best interests. It is not in children’s best 

interests to have their best interests constantly assessed and re-assessed. 

Consistency and perm anency are also important. In addition, the best interests of 

children are closely linked to the society and place where they currently reside, 

and this is why the determination of their best interests by the court o f their 

habitual residence should be accorded such respect.
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Chapter 7 The Right of the Child to be Heard in 

Private International Law

Introduction

The right of the child to be heard differs in some important respects from the 

other rights o f children that arise for consideration in private law disputes.' The 

first difference is that it is clearly a participatory right, rather than a protective 

right. This shifts the emphasis away from deciding what is best for children and 

towards giving them a role in determining the course of their own lives. The 

second difference is that whether and how certain evidence should be admitted or 

obtained by courts and administrative bodies is in many cases an evidential, and 

therefore procedural, issue unlike the other rights which can be seen to go more 

directly to the substance o f the decision. In some ways, this second aspect makes 

for an easier interaction between the right o f the child to be heard and the rules of 

private international law, which have generally been able to make provision with 

greater ease for procedural rights than for substantive rights.

But this does not mean that there are no outstanding issues. There are, o f course, 

similarities between this and other rights, and a major one is the difficulty 

encountered in implem enting the right. As with contact, difficulties arise by 

virtue of a possible conflict between enforcement of the right and the best 

interests of the child. The extent and importance of this conflict is often disputed 

but it is clear that any m ethod of implementation must acknowledge the 

possibility. In addition, there is no universally accepted correct mechanism to 

enforce or implement the right. There are three different questions: whether a 

child should be heard, how to hear the child and what weight to grant to the

' Although the right o f the child to be heard encom passes many situations such as policy 
development and parental decision-m aking, as the only area in which private international law  
rules have a rule will be whether or not the child is heard in a dispute before the court (or 
adminisU'ative body in certain cases).
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child’s views and there are many divergent answers given to each, and different 

standards sought in different States. The challenge facing private international 

law rules is the extent to which this right should be upheld to a universal 

standard. Should private international law rules take responsibility for ensuring 

the enforcement of the right and insist always on certain standards being met, or 

should responsibility remain with the area of substantive law which deals with 

the subject matter of the dispute?

This chapter will look first at the sources of protection for the right and its 

implem entation in practice. It will then go on to look at how it has been 

incorporated in private international law, first, where a child m ust be heard before 

m aking an order and then where hearing the child is relevant for the recognition 

of an order.

The Right of the Child to be Heard 

Sources of Protection for the Right

Although developm ents in child law were moving in the direction of according 

greater recognition to the autonomy of the child, no international expression of 

the right of the child to be heard is to be found before negotiation of the United 

Nations Convention on the Rights of the Child 1989. This Convention lays out 

protection for the right in Article 12 which states;

1. States Parties shall assure to the child who is capable o f forming 

his or her own views the right to express those views freely in 

all matters affecting the child, the views of the child being given 

due weight in accordance with the age and maturity o f the child.

2. For this purpose, the child shall in particular be provided the 

opportunity to be heard in any judicial and administrative 

proceedings affecting the child, either directly, or through a
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representative or an appropriate body, in a m anner consistent 

with the procedural rules o f national law.

Unsurprisingly, this provision is hailed as the heart of the participatory provisions 

of the Convention.^ It has also been said that the right here is significant “not 

only for what it says, but because it recognises the child as a full human being, 

with integrity and personality, and with the ability to participate fully in 

society.”  ̂ The relationship between this article and the other articles of the 

Convention is not uncomplicated. Some commentators see it as being in direct 

conflict with Article 3 and the espousal by that article of the protectionist 

approach,'* while others see the two articles as com plem enting one another with 

Article 12 supporting “an inclusionary process o f determining the best interests of 

the child -  one that involves participation by the affected child.”^

The right to give an opinion is not automatically connected with the right to make 

a decision.^ This means that while the child has the right to be heard in 

proceedings which concern him or her, such as child custody and contact 

disputes, and to have his or her view taken into account, it does not necessarily 

follow that the child 's opinion will be decisive. In fact, it is only one o f a number 

of considerations. Thus the child does not have the right to decide where he or 

she lives and with whom, but has the right to have his or her opinion known in 

relation to such decisions. Article 12 does not provide any guidance as to the 

relative weight of the child’s view compared to other factors, the only indication 

being that this weight should increase with the age and m aturity o f the child.

 ̂Flekkoy and Kaufman, The Participation Rights o f  the Child: Rights and R esponsibilities in 
Family and Society  (Jessica Kingsley Publishers, 1997), at 32.
 ̂Freeman, The M oral Status o f  Children: Essays on the Rights o f  the Child, (Martinus N ijhoff 

Publishers, 1997), at 56.
'' Freeman, The M oral Status o f  Children: E ssays on the R ights o f  the Child, (Martinus N ijhoff 
Publishers, 1997), at 57.
 ̂Flekkoy and Kaufman, The Participation Rights o f  the Child: Rights and R esponsibilities in 

Family and Society  (Jessica Kingsley Publishers, 1997), at 32.
* Flekkoy, “Attitudes to children -  their consequences for work for children” in Freeman and 
Veerman (eds.) The Ideologies o f  C hildren’s Rights (Martinus Nijhoff, 1992), at 136.
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Article 13 o f the Convention adds to and expands this right to be heard by 

providing that a child has a right to freedom of expression and this will include 

the right to seek and receive information. This can assist the right to be heard in 

decisions which concern the child, as it will allow the child to obtain the 

information about the possible effects and consequences of any decision and the 

circumstances surrounding them and thus allow the child to make more informed 

decisions and to participate more effectively.’

The Com m ittee on the Rights of the Child has examined Article 12 on a number 

of occasions. In General Com m ent No 5 on General M easures for 

Implementation o f the Convention on the Rights o f the Child, the Committee 

noted in respect of Article 12( 1):

“Listening to children should not be seen as an end in itself, but rather as 

a means by which States make their interactions with children and their 

actions on behalf o f children ever more sensitive to the implementation of 

children’s rights.”*

Although referring more so to the role o f governm ents in form ulating policy, this 

statement can also be applied to judges in their protection and enforcem ent of 

children’s rights. The Com m ittee has also highlighted the importance o f Article 

12 in its examination of and concluding observations in relation to country 

reports. In September 2006, the Committee held a general discussion day on the 

right o f the child to be heard and formulated a num ber o f recommendations.

These included that children must be informed o f their right to be heard in a child 

friendly manner, that mandatory training should be provided to all those involved

’ Indeed studies have shown that a lack of information about ongoing legal processes and 
procedures can be a source of anxiety for the children involved and perhaps this right should be 
treated with greater importance irrespective of its relationship with the right o f the child to be 
heard: Lowe, “Children’s participation in the family justice system -  translating principles into 
practice” (2001) 13 CFLQ 137, at 153.
* General Comment No 5, General measures of implementation for the Convention on the Rights 
of the Child (2003), found at:
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/CRC.GC.2003.5.En?OpenDocument
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in judicia l and administrative proceedings concerning children and it should be 

ensured that children are provided with qualified support and assistance.^

Regionally, the ECHR provides no express protection for the child’s right to be 

heard. This is unsurprising given the lack o f provisions relating specifically to 

children.''^ However, Articles 6 and 8 of the Convention give certain procedural 

safeguards to those involved in court proceedings in a Contracting State, and 

these safeguards include the right to participate in legal proceedings. In the cases 

of T  V. [/a t"  and SC  v. the Court examined criminal prosecution of children 

and found that there m ust be effective participation by the children in these cases. 

This includes having professionals available to explain the proceedings to them 

and to be able to explain to lawyers their own version o f events and make them 

aware of facts which should be put forward in their defence.

W hether the views o f the child are known and taken into consideration is usually 

something that the Court will take note of when deciding if the national 

authorities have rem ained within their margin o f appreciation by relying on 

relevant and sufficient reasons in coming to their decision. For example, in 

Bronda v. Italy'^ one of the factors that led the Court to conclude that the national 

authorities’ decision not to terminate the public care of the child was in line with 

the requirem ents of the ECHR was the fact that the child had always firmly 

indicated that she did not wish to leave her foster parents.

In other cases the Court referred to hearing the child without giving it the status 

of a right. In Kutzner  v’. Germany, the fact that the child was not heard was 

mentioned in the reasoning for the decision that there was an interference in 

family life when the child was rem oved from the parents’ care, without expressly

 ̂The CommiUee also confirmed its intention to develop a General Comment on Article 12: 
http.7/w w w .ohchr.org/english/bodies/crc/discussion.htm  

For further discussion see Kilkelly, The Child and the European Convention on Human Rights 
(Ashgate/Dartmouth, 1999), at 117-123; Kilkelly, “Effective Protection o f Children’s Rights in 
Family Law C ases” (2002) 12 Transn Y L and Contem p P robs  335, at 342-346.
" (1999) 30E H R R  121.

(2004) 40 ECHR 263.
'^(2001) 33 E H R R 81.

(2002) 35 EHRR 25.
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stating tiiat there was a right of the children to be heard. In Sahin v. Germany, 

the national authorities relied on an expert witness’s opinion that to allow the 

father access to the child would be detrimental to the child’s best interests. 

However, the expert freely admitted that she had not asked the child about her 

father and so the child’s own views were not made known to the national court. 

The Court held that establishing the child’s true wishes was a necessary part of 

making such a decision on access and that there was a violation of Article 8 in 

this case. In Hokkinan v. Finland, it was held that the authorities could not be 

expected to enforce a contact order against the wishes of the child and so this lack 

of enforcement was not a breach of the guarantee of family life in Article 8.

While it is likely that the European Court will follow the general 

acknowledgment of the right of the child to be heard and imply protection for it 

into the Convention in an appropriate case, it is also possible that it will leave a 

margin of appreciation to the Contracting States as to the decisions on the 

appropriateness of hearing a particular child, the methods used for hearing the 

child and the weight given to the views expressed.

However, the Council of Europe has introduced another Convention to deal with 

this area. The object of the Convention on the Exercise of Children’s Rights is to 

promote the rights of children, to grant them procedural rights and to facilitate the 

exercise of these rights by ensuring that children are informed, themselves or 

through other persons and bodies, and allowed to participate in proceedings 

affecting them before a judicial authority. The Convention recognises a 

deficiency of the Convention on the Rights of the Child in that procedural 

measures need to be in place before children will be able to exercise their 

substantive rights and seeks to remedy this.’’

(2003) 36 EHRR 765.
'^(1994) 19 EHRR 139.

Council o f  Europe, Explanatory R eport to the European Convention on the Exercise o f  
C hildren’s Rights (1997). It was adopted by the Council o f  Europe in 1995 and entered into force 
on July 1, 2000 and currently has twenty four signatories and eleven ratifications.
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The Convention takes the view that the right to be heard is concom itant with the 

right to receive relevant information, and the latter is a prerequisite for the 

former. There is a two-pronged approach to ensuring that these rights are upheld. 

First, it provides for the right directly in Article 3, which states that the child has 

the right to be informed and to express his or her views in proceedings. Second, 

it places obligations on judges to uphold the right by providing in Article 6(b) 

where a child is considered by the internal law to have sufficient understanding 

the judicial authorities must ensure the child has received all the relevant 

information, consult the child in appropriate cases and allow the child to express 

his or her views. The Convention also provides that children have the right to 

apply for a representative in proceedings before a judicial authority and it gives

an outline o f the role o f representatives, which is to include determining the
18views of the child and presenting these to the judicial authorities.

Although the Convention has the laudable aim o f providing the procedural 

mechanisms whereby the child 's right to be heard can be exercised, it is not free 

from criticism. In particular, the restriction in Article 3 of the right to receive 

relevant information and be consulted and express views to children who are 

“considered by internal law as having sufficient understanding” would appear to 

be a step back from the right provided for in Article 12 of the United Nations 

Convention on the Rights o f the Child, which only limits the category o f children 

who have the right to be heard to those “capable o f forming their own view”.'^ 

The test of “sufficient understanding” would appear to be a “tougher test of 

mental and psychological capacity” *̂* and would also appear capable of excluding 

a larger number of children. In addition, the explanatory report states that States 

are free to m ake the age of children the criteria for deciding when children have

The Convention also provides for the establishment o f  a Standing Committee to review the 
operation o f  the Convention, however due to budgetary and resource restraints, the first meeting 
only took place in June 2006 and the discussion was confined to an exchange o f  view s on 
developments in the field since the adoption o f  the Convention. The report from this first meeting 
can be found at; http;//www.coe.int/t/e/legal_affairs/legal_co-
operation/family_law_and_children's_rights/Documents/T-ED% 20Meeting% 20report% 20T-
ED% 20_2006_% 203% 20e.pdf
’’ Art 12(2).

C Sawyer, “International Developments: One step forward, two steps back -  the European 
Convention on the Exercise o f Children’s Rights” (1995) 11 Child and Family Law Q uarterly 
151, at 166.
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sufficient understanding and this clearly conflicts with the idea that such 

decisions should be individualised to the circumstances o f each child. The nature 

of the child’s participation is also not clarified, and while the explanatory report 

explains that this is due to the various methods for such participation, in a 

Convention that attempts to give guiding principles for procedural 

implementation it is unfortunate that greater consideration was not given to this.

Some States have incorporated the right of the child to be heard into national 

legislation. A good example here is the Care o f Children Act 2004 from New 

Zealand. In section 6 o f that Act, it is provided that the child must be given 

reasonable opportunities to express views on matters concerning him or her in 

proceedings relating to guardianship, day-to-day care or custody or 

administration of the child’s property. It is provided that the child’s views can be 

expressed either directly or through a representative and also that they are to be 

taken into account. Additionally, section 7 gives the court power to appoint a 

lawyer to act for the child, and must do so in proceedings concerning 

guardianship, day-to-day care, or contact unless the court is satisfied that it would 

serve no useful purpose. Section 7(3) provides that the lawyer is to meet with the 

child unless the lawyer considers it best not to do so because o f exceptional 

circumstances.

9  1
Case law on these sections shows that the lawyer is the conduit through which 

the views of the child are to be expressed to the court, although a judge may 

choose to personally see the child. The failure to appoint a lawyer without the 

judge him or herself being satisfied that it would serve no useful purpose,^^ the 

failure to afford the child an opportunity to put forward his or her views or the 

failure to take any expressed view of the child^”̂ into account will render any 

judgm ent likely to be quashed on appeal and the case remitted. However,

0 I
* For practice note detailing a code o f conduct for the lawyer appointed for the child, see:
http://www.justice.govt.nz/family/practice/notes/default.asp?inline=lawyer-for-the-child-code-of-
conduct.asp.

Brown  v. A rgyll [2006] NZFLR 705; DLS  v. DLB (Parenting O rders) [2006] NZFLR 533.
B V. K (Custody) [2006] NZFLR 1040.
Brown v. A rgyll [2006] NZFLR 705.
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obtaining the child’s views does not necessarily mean ascertaining his or her 

wishes as to the outcome of the case, but refers to a wider range o f matters such 

as what is important to the child and what is not and the judge m ust retain a 

discretion as to what weight to accord to the child’s views.^^

In Scotland, the Children (Scotland) Act 1995 provides in section 11(7) that, in 

considering whether to make a variety of orders connected with parental 

responsibility, living arrangements of a child and access, the court, taking into 

account the child’s age and maturity, is required, as far as practicable, to give the 

child an opportunity indicate whether he wishes to express his or her views, and 

if so give the child an opportunity to express those views and finally to have 

regard to such views. This provision for consultation with the child is bolstered 

by section 6(1) o f the same act which provides that when any person is reaching 

any major decision involving parental responsibilities or rights he or she is to 

have regard so far as practicable to the views o f the child.

In Ireland, there is no express constitutional protection o f the right of the child to 

be heard but provision for hearing the child was inserted into section 25 of the 

Guardianship of Infants Act 1964 by section 11 o f the Children Act 1997. This 

section provides that

“In any proceedings to which section 3 applies, the court shall, as it thinks 

appropriate and practicable having regard to the age and understanding of 

the child, take into account the child’s wishes in the m atter.”

Section 3, as amended, itemises the applicable proceedings and these include 

proceedings where the custody, guardianship or upbringing of a child is at issue. 

The wording of the section is interesting as it provides directly for the views to be 

taken into account, and not merely for their ascertainment. It would appear that 

the court must believe it at least likely that having regard to the age and 

understanding o f the child some weight should be given to the opinion before it

^ ^ C v S  [2006] 3 NZLR420.
“  C V 5 [2006] 3 NZLR 420; Brown v. A rgyll [2006] NZFLR 705.
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even decides to elicit this opinion. This suggests that the distinction between the 

right o f the child to be heard and his or her right to influence the decision is 

somewhat blurred in this provision.

The section was considered in the High Court decision of FN  and EB v. CO, HO
27and EK  by Finlay Geoghegan J. In order to determine the weight to be given to 

the children’s views in that case she sought to establish the probable purpose of 

that decision. She stated;

“It is also well established that an individual in respect of whom a 

decision of importance is being taken, such as those taken by the courts to 

which s. 3 o f the Act o f 1964 applies has a personal right within the 

meaning o f Article 40.3 o f the Constitution to have such decision taken in 

accordance with the principles o f constitutional justice. Such principles 

o f constitutional justice appear to me to include the right of a child, whose 

age and understanding is such that a court considers it appropriate to take 

into account his/her wishes, to have such wishes taken in to account by a 

court in taking a decision to which s. 3 of the Act of 1964 applies. Hence 

s. 25 should be construed as enacted for the purpose o f inter alia giving 

effect to the procedural right guaranteed by Article 40.3 to children o f a 

certain age and understanding to have their wishes taken into account by a 

court in making a decision under the Act of 1964, relating to the 

guardianship, custody or upbringing o f the child.” *̂

Clearly this accepts that the child’s right to be heard has constitutional backing.

It also establishes the child’s right to be heard as falling under those rights that 

are required by natural and constitutional justice, fair procedures or due process.

Unreported, High Court, 26"’ March 2004, Finlay Geoghegan J.
Unreported, High Court, 26“' March 2004, Finlay Geoghegan J, at 15
Clissman and Hutchinson, “The Right o f  the Child to be Heard in Guardianship, Custody and 

A ccess Cases I” (2006) 9 IF U  11, at 14.
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This sets out the principle, however the position in practice may be very different. 

In a conference paper in March 2007, the recently appointed family court reporter 

Dr Carol Coulter, found that judges in the Circuit Court did not consult with 

children in the vast majority of the cases she had looked at. '̂  ̂ W hile she stressed 

that this was merely a snapshot, it would appear that the right o f a child to be 

heard is not readily facilitated by the courts hearing the majority o f cases that 

involve children.

Why the Child has the Right to be Heard

Before looking at the issues relating to the practical application of the right, it is 

useful to examine why the child has the right to be heard, as the attitude in 

relation to this informs some of the solutions to problems of practical 

implementation. There are two contrasting rationales that have been detected and 

these correspond directly with the protective and autonom y views o f children’s 

rights generally.

The first o f these is that hearing the child’s opinion will assist the court in 

reaching a better decision as to what is in the child’s best interests in the 

particular case. By asking a child for his or her views the court will get a better 

insight into how best to provide for the child’s best interests, but the ultimate 

decision is for the court which will have regard to the wider range of issues. This 

accords with the non-decisive nature of the opinion given by the child and would
31be approved o f by those who warn against burdening the child with adult 

responsibilities. It would also tend towards allowing reports o f social workers or 

psychologists to be used as a way o f hearing the voice of the child, rather than the 

child being interviewed directly by the judge or as part of a court hearing.

^  Holland, “Children ‘not consulted’ in family law cases” Irish Tim es 26* March 2007.
Such as Cantwell and Scott, “Children’s W ishes, Children’s Burdens” (1995) 17 J Social 

Welfare & Fam L 337. This is also the view  expressed by King in “Playing the Sym bols -  
Custody and the Law C om m ission” [1987] Fam L  186.
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The second rationale is that the right o f the child to be heard is a demonstration of 

the autonomy of the child and it is beneficial for children to have some form of 

autonomy. The welfare o f the child is served by not only finding out more about 

the situation from the child, but also by allowing the child to have an active role 

in determining how his or her future will play out. Children are encouraged to 

think for themselves and to develop a capacity for independence and 

responsibility. It can be seen as insulting these capacities and their self-respect if 

children are not allowed to participate in the arrangements that are being made 

for their future.^^

W hile, at the core, these two rationales promote the welfare of the child through 

giving him or her an opportunity to be heard, they also display significant 

incompatibility and the potential for disagreem ent as to how the right is to be 

implemented. An example can be seen in the use o f reports from professionals 

such as social welfare workers. W hile these professionals generally interview the 

child, they usually also have a brief to examine the entire circumstances and can 

sometimes approach the case from the perspective of the adults as they relate to 

their children, rather than that o f the child’s views. It can also result in a view of 

the situation that obscures the actual opinion held by the child.

The Practical Application

W hile the acknowledgment that the child has a right to be heard in relation to 

decisions that affect him or her can be said to have acquired a certain 

universality, the methods and procedures through which this can be achieved are 

diverse and problematic. The initial problem s can be divided into two categories. 

The first relates to the opinion that the child expresses and that children may not 

always mean what they say. In addition to raising the question o f the capacity of 

a child to understand the importance of telling the truth, it also acknowledges that 

children can be easily persuaded by those whose care they are in and might be

Fortin, C hildren’s Rights and the D eveloping Law  (2"“̂ Ed., Lexis N exis, 2003), at 203.
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unduly influenced. In addition, it has been noted that children’s views can 

change rapidly during the course o f a proceedings and can also be dependent on 

the circumstances and emotional context.'^'* Related to this is the weight to be 

accorded to the view and to what standard the age and maturity o f the child 

should be assessed.

The second category relates to harm that could be caused to the child from an 

unconsidered implementation of the right. One aspect questions whether 

courtrooms are suitable places for children and disapproves of bringing children 

to court and into such environments. Another problem  deals with the question of 

whether it burdens children to ask them for their opinion on certain matters and 

whether children would benefit from the lack o f responsibility that stems from 

not having to make decisions or be involved in the decision-making. Although 

clearly in mo.st instances the right to be consulted is not commensurate with the 

right to decide, it can be difficult to say how much weight a child’s opinion 

should have, and it is also a question o f how it appears to the children involved. 

Simply asking them their opinion might lead them to believe that anything that 

happens thereafter is because of what they said. Any mechanism for hearing 

children should also make provision to protect those who are reluctant to express 

a preference.

One of the traditional ways a person is heard by a court is through the giving of 

evidence in court. Children too can sometimes be called to give evidence, 

although, in Ireland at least, a number of m odifications have been m ade to 

traditional evidential rules to ameliorate the conditions. Attempts have been 

made to make the court a less intimidating place and there has been the

The European Court o f Human Rights has recognised that a child’s view s may not be free from 
outside pressure; Sophia Gudrun Hansen v. Turkey [2004] 1 FLR 142; the dissenting judgments 
o f Judges Ress, Pastor Ridruejo and Turman in Som m erfeld  v. Germ any  (2003) 38 EHRR 756  
referred to the possibility o f  Parental Alienation Syndrome (PAS) and said that the child’s own 
expression o f  her w ishes could not necessarily be relied upon as her true view and so a 
psychologist’s report was necessary.

Cantwell and Scott, “Children’s W ishes, Children’s Burdens” (1995) 17 J Social Welfare & 
Fam L 331, at 342.

Such as the prohibiting the wearing o f gow ns and w igs by either judges or legal representatives 
by s 33 o f  the Judicial Separation and Family Law Reform Act 1989.
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introduction of rules to provide that children’s evidence can sometimes be 

accepted without their actually having to be in court.^® The courts have the
-3 *7

jurisdiction to obtain a social report in a number of different proceedings and it 

has been their frequent practice to request one in respect of children who are the
-50

subject of proceedings. This allows the courts to gather evidence of the child’s 

welfare without necessarily requiring the child to appear in court. Another 

benefit of these reports is that a context to the child’s views can be given and the 

child may be interviewed on a number of occasions to assess how changeable his 

or her views are.

The mechanism of separate representation has been approached in two ways. 

The first is by making the child a party to the proceedings with his or her own 

independent legal team.'^^ However, it is not an option that is often exercised,'^® 

not only because of the question of resources, the difficulty involved in having a 

solicitor briefed directly by the child, the question of the responsibilities of the 

solicitor in such circumstances and the possibility of procedural delay, but also 

because it is often felt that there is no real need. In addition, there are 

reservations about the wisdom of children becoming actively involved in their 

parents’ disputes and the possible trauma that could result."^'

The second way to provide for separate representation is through the guardian ad 

litem who is an independent representative appointed by the court to represent the 

child’s personal and legal interests in proceedings. The role of guardians ad litem 

and the method by which they are appointed can vary but they are generally

Such as the admissibihty o f  hearsay evidence in proceedings relating to the welfare o f  a child in 
s 23 o f  the Children Act 1997 and allowing evidence to be given by television link in proceedings 
concerning the welfare o f the child in s 21 o f the Children Act 1997.

S 47 o f  the Family Law Act, 1995.
In both Ireland and England; Shannon, C hild Law  (Thomson Round Hall, 2005) at 242; Lowe, 

“Children’s Participation in the Family Justice System -  Translating Principles into Practice” 
(2001) 13 CLFQ  137, at 141.

There is no explicit provision for the addition o f  the child as a party in Ireland in private law  
proceedings but it would appear that courts have a residual jurisdiction to do so.

Shannon, C hild Law  (Thomson Round Hall, 2005) at 253; Lowe, “Children’s Participation in 
the Family Justice System -  Translating Principles into Practice” (2001) 13 CLFQ  137, at 141.

Smart, Neal and Wade, The Changing Experience o f  Childhood: Families and D ivorce  (Polity 
Press, 2001), at 166.
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appointed by the court in situations where it is felt that the interests or wishes of 

the child will not be adequately addressed by the parties to the dispute and the 

guardian ad litem will remedy this situation. The duties of the guardian ad litem 

can often be unclear but will generally fall into one of three main categories: 

advocate for the child’s wishes, champion for the child’s best interests or fact 

finder for the court.'*^ The value of each of these roles when it is the sole task is 

doubtful'^^ but when they are combined'^'* a series of ethical dilemmas are raised, 

such as where the child’s wishes and best interests diverge. In addition, the 

guardian ad litem can often be required to make complicated assessments of the 

child’s capacity and best wishes, and deference to these assessments can result in 

a judge abdicating his or her duty to decide the dispute.

A final method of providing children with an opportunity to be heard is for the 

judge to see and talk to them in private. The advantages are clear; the child will 

get to put his or her point of view directly to the person responsible for making 

the decision and does not have to rely on another adult to have his or her views 

put before the court."^  ̂ He or she is also protected from the rigours of giving 

evidence in open court. In addition to eliciting the child’s views, a judicial 

interview can also reassure the child that it is the judge, and not the child, who is 

responsible for the decision. It can also be used, out of respect for the child, to 

explain a decision when it is made contrary to the expressed wishes of the child.

Sjoslrom, “W hat’s a GAL to Do? The Proper Role o f  Guardian’s At/ Litem  in Disputed Custody 
and Visitation Proceedings” (2004) 24 C hildren's Legal Rgts 7  2 at 2; A list o f  five roles can be 
found in Harhut, “An Expanded Role for the Guardian Ad Litem” (2000) 51 Juv & Fain Crts J  
31, at32: fact finder, legal representative, case monitor, mediator and information and resource 
broker.

The advocate will assert the child’s w ishes but not address his or her best wishes; the champion 
cannot offer confidentiality, zealous advocacy or adequate legal representation; and the fact finder 
represents only the court’s interests and acts neither as the child’s advocate or the champion o f  his 
or her best interests, leaving the child vulnerable to the detrimental effects o f  the legislation. 
Sjostrom, “W hat’s a GAL to Do? The Proper Role o f  Guardian’s A d Litem  in Disputed Custody 
and Visitation Proceedings” (2004) 24 C hildren’s L egal Rgts 7  2 at II.

This difficulty has led one commentator to propose the abolition o f the role and that when a 
court wishes to appoint som eone, that person should be appointed to fulfil a particular recognised  
role: Hollingsworth, “Guardians A d  Litem  in Child Custody Cases: The Contours o f  our Judicial 
System Stretched Beyond R ecognition” (1997-98) 6 G rge M as L Rev 255 at 260.

Experts can som etim es incorrectly report a child’s w ishes, e.g. the N ew  Zealand case o f  B v. B 
FC Hamilton, FA M -2003-072-76, 22 December 2004, Judge Geoghegan, discussed in Tapp, 
“Judges are Human Too: Conversation between the Judge and a Child as a Means o f  Giving 
Effect to s 6 o f  the Care o f Children Act 2004” [2006] N Z L Rev 35.
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However, there are d r a w b a c k s , i n  particular that judges are often not trained or 

experienced in talicing to children and may either not pick up the nuances 

underlying the expressed views, or not utilise the most appropriate m ethod of 

eliciting the views of the child.'^^ In addition, the rules of natural justice may 

require the parents to be given this information."^* This may result in the child not 

feeling able to comm unicate relevant information to the judge if they know that 

this will have to be passed on to the parents, and thus reducing the effectiveness 

of the judge hearing the child in this way. A final problem that has been noted is 

the exact basis on which the child’s views gathered in this way can be treated as 

evidence before court, without breaching a range o f evidential rules.

W hile the principle that children should be provided with an opportunity to be 

heard in relation to decisions that affect them is widely accepted, there is as yet 

no consensus on the extent of this right, the lim itations that may apply and how it 

is best achieved.

The Right of the Child to be Heard and Private International 

Law Disputes

Hearing the Child and the Rules Regarding Procedure

As noted in a previous chapter, private international law utilises a distinction 

between rules concerning the substance o f the dispute and rules concerning the 

procedure to be followed. W hile the laws governing the substance are

Outlined by Fortin, C hildren's Rights and the D eveloping Law  (2"“* Edition, Lexis N exis, 2003) 
at 241. The issue is also discussed in B f. B (M inors)(Inter\’iew s and Listing Arrangem ents) 
[1994] 2 FLR 489.

Even the type o f  language used can confuse or make the child uncomfortable.
The information may also have to be available on appeal as in H v.H (Child: Judicial interview) 

[1974] 1 WLR 595.
Clissman and Hutchinson, “The Right o f the Child to be Heard in Guardianship, Custody and 

Access Cases II” (2006) 9(2) IF U l  2, at 4-6.
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determined in a variety o f ways, the law which controls the procedure will 

generally be the lexfori.^'^ The distinction between rules of procedure and rules 

of substance is disputable and it has been noted that regard should be had to the 

purpose for which the distinction is being used and the consequences of the 

decision in the instant context.^’ W hile it would seem reasonably clear that the 

rules regarding evidence, including whether a witness is competent, fall clearly 

on the procedure side of the divide, whether or not a child should be heard 

could perhaps be seen as a more challenging issue. A reasonably clear statement 

of the rule is that, while the lex fo r i  determines how the facts in issue are to be 

proved, the lex causae  generally determines what the facts in issue are. In a case 

concerning a child, the lex causae may grant to the voice o f the child an 

importance such that it becomes a fact in issue, thus requiring the court to hear 

the child. In this instance, how exactly the child is heard may possibly be left to 

the lex fo ri, but the greater the im portance placed on what the child him self or 

herself wants, rather than simply what is in his or her best interests, the less room 

is left for the lex fo r i  to restrict the degree to which the child’s views are to be 

given directly.

This is, however, in many respects a hypothetical problem. The applicable law, 

or lex causae, in most cases concerning children and their best interests will be
C O

the law of the court hearing the dispute, the lex fo ri. As the rules o f lex causae 

and the lex fo r i  are one and the same, there will be no need to decide the issue of 

whether the rule is substantive or procedural.

Making an Order

This is discussed further in Chapter 3.
Collins ed. D icey and M orris on the Conflict o f  Laws (13* ed.. Sweet and M axwell, London, 

2000), at 178.
Yates V. Thomson (1835) 6 ER 1541, 3 Cl & F 544 concerning the admissibility o f  evidence  

generally; Bain i’. Whitehaven and Furness Junction Ry ( 1850) 10 ER 1, 3 HLC 1 concerning the 
competence o f  a witness.

As it is in Art 15 o f  the Child Protection Convention.
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Private international law rules generally have little to say on whether and how a 

child should be heard in the m aking o f an order. These rules decide where and 

under what law the decision regarding the child should be made and although 

such decisions would appear to be “matters affecting the child” as covered by 

Article 12(1), there is little suggestion that the article should apply in such 

circumstances. One of the main reasons for this is that the views o f the people 

involved, whether adults or children, are not seen as relevant to the application of 

private international law rules. For example, in decisions determining 

jurisdiction where dom icile or habitual residence are examined, it is the objective 

intentions o f the people involved that are used by the courts, not a person’s own 

views on their situation. As adults have little power of self-determination in such 

circumstances, it would be anom alous to have children put their views forward 

for consideration.

There are, however, exceptions. Two aspects of private international law will be 

examined here where the nature o f the decision, the impact on the child, and 

general norms of child protection, mean that the opinions and views o f children 

involved are relevant to the m aking o f an order. The first is the provision relating 

to the child’s consent in the Intercountry Adoption Convention and the second is 

the use of the child’s objections as a basis for a refusal to return the child under 

the Abduction Convention.

Intercountrv Adoption Convention '̂*

The system o f co-operation established by the Hague Intercountry Adoption 

Convention sets down certain standards that m ust be met in order to allow an 

intercountry adoption to proceed. This includes obtaining consent from certain 

individuals. Article 4(d) provides that an adoption can only take place after the 

competent authorities o f the State o f origin;

^  Hague Convention o f 29 May 1993 on Protection o f  Children and Co-operation in respect o f  
Inlercountry Adoption (N o 33).
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“have ensured, having regard to the age and degree of maturity o f the 

child, that

(1) he or she has been counselled and duly informed of the effects of the 

adoption and o f his or her consent to the adoption, where such consent is 

required,

(2) consideration has been given to the child’s wishes and opinions,

(3) the child’s consent to the adoption, where such consent is required, has 

been given freely, in the required legal form , and expressed or evidenced 

in writing, and

(4) such consent has not been induced by paym ent or compensation of any 

kind.”

Thus, instead of providing for a rule to decide the applicable law which would 

determine whether or not the child should be counselled or consulted, the 

Convention provides directly, irrespective o f the applicable law, that the child’s 

right to be heard must be vindicated before an intercountry adoption can proceed, 

and before the recognition provisions o f the Convention can apply.

Although some States suggested fixing an age at which the child would be 

entitled to intervene in the adoption, this was rejected in favour of the “having 

regard to the age and degree of m aturity of the child” formula which was felt to 

allow a greater degree of flexibility and also to be in line with Article 12 of the 

Convention on the Rights of the Child.^^ The provisions in Article 4(d) largely 

reflect those o f Article 4(c), which provides for the consents necessary from the 

parents or other guardians of the child. There are, however, some differences. 

W hen the parents are consenting to the adoption o f their child, they are 

consenting to an adoption in general, and thus the information provided to them 

will also be in general terms. In contrast, a consent by the child to an adoption 

will be a consent to particular adoptive parents as it would be in violation of the 

fundamental rights of the child to allow him or her to be adopted without

Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry Adoption Convention  
(Permanent Bureau, 1994), at 26.
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knowing who the adoptive parents are going to be.^^ The information and 

counselHng to be provided would also then be m ore specific to the prospective 

adoption. This coupling o f information and consent reflects Article 13 of the 

Convention on the Rights of the Child and the attitude o f the Convention on the 

Exercise o f Children’s Rights.

Different States have different requirem ents when it comes to whether a child 

needs to express his or her consent and at what age they should be required to do 

so. For example, the Child Care Act, 1983 in South Africa provides for the 

consent of a child who is over ten years old, while the M ississippi Code 

provides that consent needs to be given when the child is fourteen.^^ The 

Intercountry Adoption Convention does not express a view as to whether or not a 

child should consent or at what age. It merely provides that if  consent is required 

by the applicable law, then it should be freely given after counselling and 

information have been provided and as long as payment or compensation have 

not.

On the other hand, the Convention sets down a rule that the wishes and opinions 

o f the child have to be taken into consideration in all States, and information and 

counselling have to be provided whether consent is required or not. It was noted, 

in the discussion on this section, that it was not as explicit as Articles 12 and 13 

of the Convention on the Rights o f the Child. However, it was decided to deal 

with only the essential substantive provisions and leave the rest to the applicable 

law.^^ Two points can be noted here. First, the Convention does not state what 

weight is to be given to the views and opinions o f the child, and it is open to the 

national authorities to override the views of the child once they can show that 

they took them into account. Second, it must be considered significant that the 

drafters o f the Convention found that a provision requiring the consideration of

Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry Adoption Convention  
(Permanent Bureau, 1994), at 28.
”  A ts  18(4)(e).

A ts  93-17-5.
Parra-Aranguren, Explanatory R eport on the 1993 Hague Intercountry Adoption Convention  

(Permanent Bureau, 1994), at 28.
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the child’s views and opinions was a m ost essential issue of substantive law in 

relation to intercountry adoption, and one which could not be left to the discretion 

of the Contracting States. This provision may have a role in encouraging States 

to ensure the consultation of children involved in all adoptions, whether national 

or international.^'^

Abduction Convention '̂

The ch ild’s voice is given a certain importance in the decision to return a child to 

his or her habitual residence under the Child Abduction Convention. Although a 

judge is required to make an order for the return o f the child if  he or she finds that 

the child has been wrongfully rem oved. Article 13 o f the Convention provides 

that:

“The judicial or administrative authority may also refuse to order the 

return of the child if it finds that the child objects to being returned and 

has attained an age and degree o f m aturity at which it is appropriate to 

take account of its views.”

As one com m entator has stated:

“The beguiling simplicity o f language in the objects clause o f Art 13 of 

the Convention belies the complexity of the perform ance o f this
f \ “yprovision.”

The application of the article has generated a significant body of case law,^^ 

although statistical surveys^ carried out in 1999 and 2003 show that its use is

“  For exam ple, the Law Reform Commission o f  Ireland noted that there was no statutory duty to 
consult the child and recommended that a duty to consult a child involved in any adoption should 
be set out in legislation. Law Reform C om m ission, R eport on the Implementation o f  the Hague 
Convention on Protection o f  Children and C o-operation in respect o f  Intercountry Adoption  
(LRC 58, 1998), at 22.

Hague Convention o f  25 October 1980 on the Civil Aspects o f  International Child Abduction 
(N o 28).

Freeman, “In the Best Interests o f Internationally Abducted Children? -  Plural, Singular, 
Neither or Both?” [2002] Int Fam L J  77, at 80.
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reasonably restricted. These surveys showed that the child’s objection was the 

sole reason for refusal in 13% o f all judicial refusals in 1999 and 9% o f all 

judicial refusals in 2003.^^ In 2003, 13% o f  refusals were based solely or 

partially on the child’s objections, compared to 18% in 1999.^^

The decision whether to return a child can often be seen as determinative o f  

which State will have jurisdiction to hear the c h i l d , a n d  so this article can be 

seen as allowing children to so som ething that adults cannot do, oppose the 

application o f a particular jurisdiction on a non-legal ground. O f course, adults 

can often oppose it by leaving a jurisdiction, and in general have greater control 

over the factors that lead to a determination o f habitual residence, but they can 

rarely stand up in court and say that they should not have to return to a particular 

jurisdiction for the hearing o f  a case that concerns them because they do not want 

to. Indeed, the report o f  the Special C om m ission to review the operation o f  the 

Abduction Convention in 1997 noted that som e o f  the experts felt that the 

Convention gives too much weight to the opinion o f  the child, considering that 

what is involved is just a matter o f  determining the forum.

Currently 121 cases on INCADAT, compared with just 43 concerning whether the child is 
settled under Art 12 of the Abduction Convention.
^  Lowe, Atkinson, Horosova and Patterson, “A statistical analysis o f applications made in 2003 
under the Hague Convention of 25 October 1980 on the Civil Aspects o f International Child 
Abduction” Preliminary Document No 4 o f  October 2006fo r  the Special Commission o f  
October/November 2006  (available at available at
http;//www.hcch.net/index_en.php?act=publications.details&pid=3888&dtid=2).

Lowe, Atkinson, Horosova and Patterson, “A statistical analysis o f applications made in 2003 
under the Hague Convention o f 25 October 1980 on the Civil Aspects o f International Child 
Abduction” Preliminary Document No 4 o f  October 2006fo r  the Special Commission o f  
October/November 2006 (available at available at
http://www.hcch.net/index_en.php?act=pubIications.details&pid=3888&dtid=2), at 2.
^  Lowe, Atkinson, Horosova and Patterson, “A statistical analysis of applications made in 2003 
under the Hague Convention o f 25 October 1980 on the Civil Aspects o f International Child 
Abduction” Preliminary Document No 4 o f  October 2006fo r  the Special Commission o f  
October/November 2006  (available at available at
http://www.hcch.net/index_en.php?act=publications.details&pid=3888&dtid=2), at 39-40.

Although this is not always the case. Initially, it was thought that a refusal to return would give 
the court that refused the order jurisdiction over the case, although in the Child Protection 
Convention it is provided that additionally the child must have acquired a habitual residence there 
and a year must have passed since the other parent had knowledge o f the whereabouts o f  the 
child. And in the new Brussels II Regulation, the original state retains jurisdiction until it issues a 
judgm ent that does not entail the return of the child.

Permanent Bureau of the Hague Conference of Private International Law, Report of the third 
Special Commission meeting to review the operation of the Hague Convention on the Civil 
Aspects o f International Child Abduction (17-21 March 1997) (1997), at 15.
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There are a num ber of components involved in a determination that a return 

application should be refused on this ground because of the objections o f the 

child involved. It has been recognised that the two questions of whether, first, the 

child objects to being returned and, second, he or she has attained an age and 

degree of m aturity at which it is appropriate to take account of his or her views 

establish the preliminary facts necessary to “open the door” of Article 13.^^ After 

this the court can go on to consider whether it should exercise its discretion under 

the article. None of these matters is easily determined, there are also the 

additional questions of how the child’s objections are to come before the court in 

the first instance, and also how com patible the section actually is with article 12 

of the Convention on the Rights of the Child.

Because the Abduction Convention precedes the Convention on the Rights of the 

Child and the novel pronouncem ent in the latter Convention on the right of the 

child to be heard, it is perhaps not surprising that respect for the rights of the 

child to express him or herself was not the paramount consideration of the 

drafters when they included this exception to return. Instead, it reflected the 

concern that, as the Abduction Convention applies to children up to and including 

the age of sixteen, some flexibility should be allowed for those at the upper end 

of this age bracket to prevent the necessity of forcibly returning a child against 

his or her will. Such action could result in negative media coverage and 

negatively affect the reputation of the Convention. Even still, the provision was 

the subject of debate with many suggestions as to amendments based on fears that 

the provision would allow judges to override the policy o f the Convention, or that 

it would place too much pressure on children forced to decide between their 

parents.

S V.  S (C hild A hduction){Chi!d’s Views) [1992] 2 FLR 492, 500 per Balcombe LJ, quoted with 
approval in TMM  v. M D (C hild Abduction: A rticle 13) [2000] 1 IR 149, 161, per Denham J. 
’‘’Beaumont and M cEleavy, The Hague Convention on International Child Abduction  (Oxford 
University Press, 1999), at 179-180.
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This different motivation possibly also explains the difference between the 

objection exception and other provisions regarding children being heard. Usually 

such provisions guarantee the child an opportunity to be heard, but then do not 

require the courts to consider their opinion. Instead, this provision provides that 

if the child is heard and if his or her opinion is in the form of an objection to 

return, then it can, and arguably should, be relied upon if the child is of sufficient 

age and maturity. It does not, however, require the courts to hear the child and a 

significant question remains as to how the objections of the child are to come 

before the court.

The English Courts do not make automatic enquiries of the child’s position. 

Butler-Sloss U  noted in Re M  (A Minor)(Child Abduction) that there is nothing 

in the Convention or the implementing Act which provides for automatic inquiry 

into the views of older children. In P  v. f* (Minors)(Child Abductionf^  Waite J 

held that the court is not bound to adjourn a case merely because of an assertion 

that the child objects in order to investigate the child’s views. This would seem 

to indicate that it is for the abducting parent to bring the child’s objections before 

the court at the outset of the proceedings. While it would appear that in most 

cases, the abducting parent would do this, it might not always be the case,^"  ̂and 

the child will not get an opportunity to be heard. This has been criticised not only
75by commentators but also by Baroness Hale in Re D (a child)(abduction: 

foreign custody rights}?^ She noted the changes that were necessary in European

The question does not appear to have been raised in the Irish courts.
’^ [1994] 1 FLR 390, 394.
■'^[1992] I FLR 155.

The objections o f  the children in the case o f  were not brought to the court’s attention until their 
return had been ordered and they resisted being escorted to the airport: Re B 
(Childrenj(Abduction: N ew Evidence) [2001] 2 FCR 531. Other similar cases include: Re HB 
(A bduction){C hildren’s O bjections) [1998] 1 FLR 422 and Re M (A M inor)(Child Abduction) 
[1994] 1 FLR 390.

Lowe, Everall and N icholls, International M ovem ent o f  Children: Law Practice and Procedure  
(Jordan Publishing Ltd, 2004), at 359 state that “there is a case for conducting, at any rate in the 
case o f  older children, a cursory preliminary investigation into whether the child objects to being 
returned.” Beaumont and M cEleavy, The H ague Convention on International C hild Abduction  
(Oxford University Press, 1999), at 183 note that procedures should be put in place to ensure that 
the view s o f  any child capable o f forming a cogent and coherent view  are taken into account and 
that any other solution is in breach o f  the Convention on the Rights o f  the Child.

[2007] 1 All ER 783.
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cases^^ and stated that those changes should be adopted in other cases as well, to 

bring practice in line with the Convention on the Rights of the Child. Children’s 

views should be addressed at the outset, rather than at a later stage in the 

proceedings, and the problem  of delay should not be seen to override their right 

to be heard.

Another point to note is that, while Article 12 of the Convention on the Rights of 

the Child envisages that the child’s opinion, whatever view is expressed, should 

be heard, there is no provision in the Abduction Convention for the wishes of the 

child to be returned to be taken into account, or even heard. This was discussed 

in the New Zealand case of 5 v. 5 where the three children, aged 15, 13 and 11 

voiced their desire to return to Fiji. The trial judge had held that the children’s 

wishes were not determinative in a return application unless they were objecting 

to the return. On appeal, Fisher J held that the court should be influenced by a 

m ature child’s wish to return in circumstances where it would otherwise be 

inclined to refuse the return order. He stated:

“It is difficult to see why more weight would be given to a mature child’s 

wishes to remain than the same child’s wish to return. Either a mature 

child’s wishes are to be respected in Hague Convention applications or 

they are not.”’^

W hile this would seem to be a common sense approach, the problem  remains as 

to how the child’s views are to come to the attention of the court. In addition, the 

court retains the discretion as to how much weight to accord the view, depending 

on the age and m aturity o f the child.

’’’’ Which are discussed below  at pp 243-244.
[ 1999] 3 NZLR 513. The wishes o f  a thirteen year old to return to California were also 

considered in the Canadian case o f  Avala  v. A vala  (Oxford File No. D 66190).
[1999] 3 NZLR 513, 521, per Fisher J. See also the Practice Note on the appointment o f  

Lawyer for the Child/Counsel to Assist/Specialist Reports and on V iew s o f  the Child in Hague 
Convention Cases which states that the view s o f the child should be obtained where the objections 
o f a year and settled, grave risk or harm or intolerable situation, or child’s objections are raised; 
http://www.justice.govt.nz/family/practice/notes/default.asp?inline=hague-convention-cases.asp.
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Once the fact that the child has objections has come to the attention of the court, 

the next issue is how the child should be heard. It would appear that this is 

largely a question for the national law and the mechanisms that are already in 

place in child related proceedings. For example, in Ireland, although the judge 

heard the child personally in TMM v. MD (Child Abduction: Article and 

RG V. 5G,*' in the more recent cases of A K  v. AK^^ and FL v. the objections 

of the child were presented to the court through the report of consultant child 

psychiatrists. The Special Commission meeting in 2001 recognised that there 

were considerable differences of approach to the question of interviewing the
QC

child. It did, however, note that;

“It is desirable that the person interviewing the child should be properly 

trained or experienced and should shield the child from the burden of 

decision-making.”*̂

The problem of the burden of decision-making is one that has been highlighted in 

the Irish courts. Denham J in the Supreme Court in the case of TMM v. MD
87(Child Abduction: Article 13) was very concerned with asserting that the 

decision to return is one that is to be made by the courts and should be seen to be 

made by the courts so that the child would not be seen as responsible for the 

decision, and therefore not burdened by it. While clearly the problem of

[2000] 1 IR 149, although here McGuinness J in the High Court had noted a danger in the 
practice o f  interviewing children is the possibility that they could have been coached in what to 
say.

Unreported, High Court, 12* November 1992, C ostello J.
Unreported, High Court, 24**' August 2006, Gilligan J.
Unreported, High Court, 25* January 2006, Finlay-Geoghegan J.
And in England and W ales the most common method is an interview with a CAFCASS officer, 

who are more used to communicating with children than are many judges.
Permanent Bureau o f  the Hague Conference o f  Private International Law, Conclusions and  

Recom m endations o f  the 4''' M eeting o f  the Special Comm ission to review  the operation o f  the 
1980 H ague Convention on the C ivil A spects o f  P aren tal C hild Abduction (22-28  M arch 2001). 
Conclusion 3.8.

Permanent Bureau o f  the Hague Conference o f  Private International Law, Conclusions and  
Recom m endations o f  the 4''' M eeting o f  the Special Comm ission to review  the operation o f  the 
1980 Hague Convention on the C ivil Aspects o f  P aren tal C hild Abduction (22-28 March 2001), 
Conclusion 3.8.

[2000] 1 IR 149, 162.
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burdening a child with unnecessary responsibihties is a real one in the area, as 

highlighted above, this attitude is also problematic. It is difficult to see how the 

objections of a child could be maintained as a separate ground for the refusal of a
QQ

return application if a court must demonstrate that it is also relying on some 

other factors so that the decision is not that of the child alone. It also negates the 

acceptance of a child’s autonomy and participation rights that seem to be implied 

by this exception.

It seems apparent that, in general, hearing children does not mean according them
80separate representation. In England, it was decided in Re M  (A Minor)(Child 

Abductionf^  that, in keeping with the summary nature of Abduction Convention 

proceedings, separate representation should be allowed only in exceptional 

circumstances. This has been reaffirmed by the courts but the exceptional 

circumstances standard has been met in a number of cases. One example is Re S 

(Abduction: Children: Separate Representation where, in addition to possible 

conflict between the children and their mother, the children were likely to be 

placed in foster care if they were sent back and so they were entitled to have a 

specific and independent voice. In Australia, the exceptional circumstances test
92has been put into statute by the Family Law Amendment Act 2000. Baroness 

Hale commented, obiter, on the issue \n Re D (a child)(abduction: foreign 

custody r i g h t s and in her view separate representation should be available 

whenever it seems likely that the child’s views and interests may not be properly 

presented to the court, and in particular where there are legal arguments which 

the adult parties are not putting forward. Although it is believed that this could

A s also stated in that case at [2000] 1 IR 149, 161.
Although see the Practice Note on the appointment o f  Lawyer for the Child/Counsel to 

A ssist/Specialist Reports and on V iew s o f  the Child in Hague Convention Cases which states that 
if the objections in Arts 12 and 13 are raised the appointment o f a lawyer for the child should be 
considered. However, the Court is to have regard to the importance o f  dealing with applications 
speedily and the functions o f  the Central Authority:
http://www.justice.govt.nz/family/practice/notes/default.asp?inline=hague-convention-cases.asp. 
® °[1994]2F L R  126,

[1997] 1 F L R 486.
Inserting s 68L into the Family Law Act 1975. The High Court (the supreme jurisdiction in 

Australia) had previously tried to break from the exceptional circumstance test in De L  v. 
D irector-G eneral, NSW D epartm ent o f  Community Services (1996) 197 CLR 640.
”  [2007] 1 All ER 783.
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cause extra d e l a y , i n  her view if it was managed properly and initiated at the 

beginning of the hearing, it would not result in a delay to proceedings.

The next step is to determine whether the child is m aking a valid objection. It has 

been widely held that there is no reason to interpret the word “objects” to mean 

something stronger than its literal meaning.^^ An indication o f this literal 

meaning can possibly be seen in the Australian regulations which implement the 

Convention where it is provided that the child’s objections m ust show a strength 

of feeling beyond the mere expression o f a preference or of ordinary wishes.^^ A 

recent Italian case also held that a mere preference to remain was not sufficient 

but that it had to be shown that the objection to being returned was deeply felt
07and based on material, stable and reasonable grounds.

There is, however, more uncertainty about what it is that the child must be 

objecting to. A point to note is that matters relating to with whom and where the 

child will eventually live or spend time are to be dealt with in the country o f the 

habitual residence and the child will generally have an opportunity to be heard in
Q Q

those proceedings. If the role of the Convention is considered, the objection 

allowed for in Article 13 may be intended to be mostly aimed towards the child 

not wanting to live in the country o f the habitual residence while the custody, 

access or relocation dispute is being s e t t l e d , o r  not wanting to have the courts of 

that country to settle such d i s p u t e s . W h i l e  it has been held that the child m ust

Re H (A child: Child abduction) [2006] All ER (D ) 302 where Thorpe LJ expressed the view  
that if  the test for party status was to be revised in any direction it should be more rather than less 
stringently applied to ensure adherence to deadlines.

S V. S (Child A bductionX C hild’s Views) [ 1992] 2 FLR 492; TMM  v M D  (Child Abduction: 
A rticle 13) [2000] IR 149; D e L v. D irector-G eneral, N SW  D epartm ent o f  Community Services 
(1996) 197 CLR 640; Ryding  v. Turvey [1998] NZFLR 313.

S 16(3)(c)(ii) o f  the Family Law (Child Abduction Convention) Regulations 1986, as amended.
Appl. App. Dist. Ct. 672/06, IN CA DA T reference HC/E/IL 885.
And if  the State to which the child will be returned does not provide for the hearing o f  the child 

in such decisions, it is possible that Art 20  o f  the Abduction Convention will prevent the return o f  
the child based on the fundamental principles o f  the requested State relating to the protection o f  
human rights and fundamental freedoms.

S V. S (C hild Abduction) [1992] 2 FLR 31 where the child had difficulty, in particular linguistic, 
assimilating into French life.

Re M  (A M inor) (Abduction: C h ild ’s O bjections) [1994] 2 FLR 126 where the objection to 
return was based on a loss o f  confidence in the Irish courts. In fi v. C High Court at Christchurch, 
24 December 2001, INCADAT reference HC/E/NZ/ 532 one o f  the reasons for the thirteen year
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object to returning to the c o u n t r y , a n d  not returning to the other parent, or

leaving the prim ary caregiver, it has also been recognised that this distinction is
102one that might not easily be made by a child.

In general, the nature of the objection is used in determining the weight to be

given to it. It would appear that if the objection were strongly aimed against

returning to the country of the habitual residence, this would be given more

weight than an objection to returning to the other parent or leaving the primary
10^caregiver. A recent Australian case, however, stated that whether the child 

objected to being returned to the United States because of the absence of the 

primary caregiver or was based upon real or imagined memories o f life in the 

United States as compared to life in Australia, it was clear that the child’s 

objections were firm and had been rationally explained by him. This case 

indicates that the nature of the objections may be less relevant than their strength 

and the age and m aturity of the child. This would accord with the motivations of 

the drafters, who wished to avoid the forcible return of older children, and this 

could result irrespective of the reason for their objections.

The final hurdle before m aking way for the judge to exercise his or her discretion 

is the question of whether the child is o f sufficient age and maturity to make it 

appropriate to give enough weight to his or her opinion and refuse the return 

application. It has been noted that there is a contrast here with Article 12 o f the 

Convention on the Rights of the Child as age and maturity is relevant here to 

determine whether the objections should be taken into account at all, rather than, 

in Article 12, in determining the relative w eight.’*’'̂  However, it is possible that 

this distinction is more semantic than real. Either the court will rely on the

old boy’s objections, which were accepted by the courts, was that he preferred to have the custody 
case heard by the N ew  Zealand courts. Although see Vigreux v M ichel [2006] EW CA Civ 630  
where the Court o f  Appeal found that the trial judge had placed too much weight on the child’s 
view that he would not receive a fair hearing the French courts.

5  I’. 5  (Child Abduction)(C hild’s Views) [1992] 2 FLR 492; D irector-G eneral, D epartm ent o f  
Community S e n ’ices i’. Rowe (1996) 21 Fam LR 159; 5  v. M  [1997] NZFLR 337.

Re T (Abduction: C h ild ’s Objections to Return) [2000] 2 FLR 192.
Re F (H ague Convention: C h ild ’s O bjections) [2006] FamCA 685.
Schuz, “The Hague Child Abduction Convention and Children’s Rights” (2002) 12 Transn'l L 

& Contemp P robs  393, at 426.
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objection or it w ill not: there is no intermediate category available whereby it 

merely takes the objection into account. Thus, relying on an objection under the 

Abduction Convention requires giving it due weight and so the determination o f  

age and maturity does go towards the weight attributed to the view s.

The determination o f age and maturity is generally dealt with as a matter o f

judgment for the trial judge and will usually be in line with similar

determinations to be made in other decisions relating to children under the

internal law. It has been noted that a child may be mature enough for it to be

appropriate for his or her view s to be taken into account even though he or she

may not have gained sufficient maturity to be fully emancipated from parental

dependence and be able to claim autonomy o f  decision-making.*'^^ In line with

the sentiments o f the Convention on the Rights o f the Child, there has been a

general reluctance, both from the drafters o f  the Abduction Convention'®^ and the

c o u r t s , t o  set an age at which the child is seen to have the requisite age and

maturity. The statistical surveys show that in 2003, o f  the 20 children w hose

objections were used as the sole ground o f  a refusal, 5 were between the ages o f  8

and 10, 6 were between 11 and 12 years old and the remaining 9 were over 13 
1 nsyears old. In 1999, o f  the 21 children in that year, one was under 7 years old, 6 

were between 8 and 10 years old, 8 between 11 and 12 years old and 6 w ere over 

13 years old.'°^ Thus, it would appear that the majority o f  children w hose  

objections are relied upon are older than 10 years, although there are exam ples o f

Re T{A bduction: C h ild ’s Objections to Return) [2000] 2 FLR 192, 203-204 per Ward LJ. 
Perez-Vera, E xplanatory R eport on the 1980 Hague Child A bduction Convention  (Permanent 

Bureau, 1982), at 21.
Re R (C hild Abduction: Acquiescence) [ \9 9 5 ]  1 F L R 716.
Lowe, Atkinson, Horosova and Patterson, “A  statistical analysis o f  applications made in 2003  

under the Hague Convention o f  25 October 1980 on the Civil A spects o f  International Child 
Abduction” Prelim inary D ocum ent No 4 o f  O ctober 2006 fo r  the Specia l Comm ission o f  
O ctober/N ovem ber 2006  (available at available at
http://www.hcch.netyindex_en.php?act=publications.details&pid=3888&dtid=2), at 38.

Lowe, Atkinson, Horosova and Patterson, “A  statistical analysis o f  applications made in 2003  
under the Hague Convention o f  25 October 1980 on the Civil A spects o f  International Child 
Abduction” Prelim inary D ocum ent No 4 o f  O ctober 2006 fo r  the Special Com m ission o f  
O ctober/N ovem ber 2006  (available at available at
http://www.hcch.net/index_en.php?act=publications.details& pid=3888&dtid=2), at 38.
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cases where the objections of children older than this have been re jected ,''^  and 

those of younger children have been accep ted .'"

A matter that has raised concerns for some commentators is whether the 

objections, their reasoning and rationality, should be examined to determine
119whether the child has the requisite maturity. It is arguable that this view

should not be taken. This argument can be based on the right to autonom y that

can be seen in Article 12 o f the Convention on the Rights o f the Child. The right

to have a say in decisions that affect you should mean more than that the opinions

expressed will only be treated as worthy of consideration if the decision-m aker
1 1feels they fall within an acceptable range of views. The argument also accords 

with the motivations behind the objections exception in the Abduction 

Convention, where the age and maturity o f the child to express and act on the 

objections would seem to be of greater importance than whether those objections 

displayed an understanding of the situation that accorded with those o f the adults 

involved in the application.

At this point, the court will also assess whether, and to what extent, the objections 

of the child concerned have been influenced by the abductor. In a number of 

cases, the courts in a variety o f States have dismissed claims under Article 13(2) 

where it is apparent that the child is not expressing personally formed views.''"' 

However, it has been recognised that it would be unrealistic to expect a caring 

parent not to influence the child’s preference to some extent and therefore what 

was to be ascertained was whether the influence was undue. It is difficult to 

assess when influence will be undue but it would appear to refer to where the 

parent goes out o f his or her way to convince the child to prefer a particular

Court o f Appeal o f  Helsinki; No. 2933 INCADAT reference HC/E/FI 863, where a 14 year old 
girl was found to be less mature than could be expected.

Re M  (M inorsX Psychological Harm) [1997] 2 FCR 690  where the objections o f  two boys aged 
9 and 8 were taken into account.

Freeman, “In the Best Interests o f Internationally Abducted Children? -  Plural, Singular, 
Neither or Both? [2002] Int Fam L J 77, at 79.

In some cases, this could mean a rejection o f  the view s o f  the child if they are not in 
accordance with the view s o f  the decision-maker.

Such as the Canadian case o f  Aulwes r. M ai (2002) 220 DLR (4‘*') 577 and the Israeli case o f  
Appl. App. Dist. Ct. 672/06 INCADAT reference HC/E/IL 885.

Robinson  r. Robinson  (1997) 983 F. Supp. 1339.
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course of action.*'^ The issue of parental pressure also raises the question of why 

the objections of the child are being sought. While, under the ideas espoused in 

the Convention on the Rights of the Child, it would appear to be to give the child 

autonomy and allow them to participate, thus allowing a court to refuse to heed 

the opinions of an unduly influenced child, the Abduction Convention had a 

different motivation for hearing such objections. Irrespective of how the 

objections were formed, if they are strong enough they can provoke an extreme 

reaction to the return, and result in possible harm to the child.'

Once all these matters have been established, the court is then required to 

exercise its discretion as to whether the return should take place or not."* As 

Article 12 of the Convention on the Rights of the Child does not require that the 

child’s opinion be decisive, or give any indication of how much weight it is to be 

given, it would not seem to place any limitations on what matters the courts can 

take into account in the exercise of their discretion to uphold or ignore the 

objections of the child in these instances. The question raised in the exercise of 

the discretion is what matters should be used to override the objections of a child 

who has been judged to be of sufficient age and maturity to have his or her 

opinions relied upon. Differences of opinion have emerged between judges as to 

the answer, as clearly displayed in the English Court of Appeal Case of Re R 

(Child Abduction: Acquiescence)''^ in which the judgments of Balcombe U  and 

Millett LJ demonstrate divergent views. Millett LJ favoured a viewpoint more 

concerned with the autonomy of the child, stating:

For example in Robinson  v. Robinson  (1997) 983 F. Supp. 1339 Miller DJ found that the 
child’s use o f  the word « settled » was not usual for a ten year old child and thus indicated that he 
was pressured, and in Sheikh v. Cahill, 145 M isc.2d 171, 546 N .Y .S.2d 517, 521-22 (1989) the 
child’s objections were rejected because they appeared to be very much the result o f  his being 
wooed by the father during the visitation.

This was the reason for refusing the return in the Israeli case o f  Rouse v. Lavie  7'*’ March 2000, 
Tel A viv District Court; Family Appeal 1169/99; INCADAT Reference HC/E/IL 834 where the 
court had found that the child had been brainwashed by his mother but the extreme nature his 
reactions to the proposed return could not be ignored.

In N ew  Zealand, it would appear that at this point the question o f  the weight to be attributed to 
the child’s opinion is to be answered next, with factors relating to the statutory discretion com ing  
afterwards: White v. Northum berland  [2006] NZFLR 1105.
"^[1995] 1 F L R 716.
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“It is to be observed that, if a child is not of an age and degree o f maturity 

which makes it appropriate to take his views into account, he must be 

returned despite his objections and without any further inquiry whether 

his return is in his best interests. If, on the other hand, he is o f sufficient 

age and maturity for his views to be taken into account, the Convention 

clearly envisages that he will not be returned against his wishes, unless 

there are countervailing factors which require his wishes to be 

overridden.” '̂ ®

On the other hand, Balcombe U  demonstrated a greater preoccupation with the 

spirit and objects of the Abduction Convention, and he stated:

“In exercising that discretion, it is clear that the policy o f the Convention

and its faithful implementation by the courts of the countries which have

adopted it, should always be a very weighty factor to be brought into the

scales, whereas the weight to be attached to the objections o f the child or
1  ̂1children will clearly vary with their age and m aturity.”

122The case of Re T  (Abduction: Child 's Objections to Return) saw W ard LJ in 

the Court of Appeal inclined to agree with the viewpoint of M illett LJ and found 

in that particular case that:

“the demands of comity, convenience and even the welfare o f the child in 

having her future decided in the court o f her habitual residence, do not 

override the respect which should be paid to her wishes.

[1995] 1 FLR 716, 734. In the case o f  Re T (Abduction: C hild's Objections to Return) [2000] 
2 FLR 192 the Court o f Appeal decided that in the exercise o f its discretion the demands o f  
comity, convenience and even the welfare o f  the older child in having her future decided in Spain 
did not override the respect which should be paid to her wishes.

[1995] 1 FLR 716, 730-731.
[2000] 2 FLR 192.
[2000] 2 FLR 192 ,213 .
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However, in the recent case of Zqffino v. Zaffino (Abduction: Children’s

Views)'^"^ the Court of Appeal found that the opinion of Balcombe LJ was the 
1

more persuasive. Thorpe U  stated:

“I would unhesitatingly endorse the approach expressed by Balcombe LJ 

in 5 V S and in Re R. Millett LJ's formulation does not, in my view, 

sufficiently mark the weight and importance of Hague Convention factors 

in the exercise of the proportionate judgment. ... I am persuaded that, in 

the exercise of the discretion arising under Art 13 (possibly fortified by 

Art 18), the court must balance the nature and strength of the child's 

objections against both the Convention considerations (obviously 

including comity and respect for the judicial processes in the requesting 

State) and also general welfare considerations.”

A similar opinion has been expressed in Scotland where the question of whether 

the discretion should be exercised would involve considering questions of 

comity, convenience and the general principle that it was in the best interests of a 

child that his welfare be determined by the court of his habitual residence. 

Consideration should also be given to the strength of any such objection, whether 

any objection was independent of the views of the abductor, whether the child 

appreciated that the purpose of the order for return would be to enable the court 

in the State of habitual residence to decide on his future, and his welfare in the
1 7 7immediate future. Factors that have affected the exercise of the discretion have

1 'y a  t -̂ Q

included, the strength of the objections, a reluctance to separate siblings, the

[2006] ] F L R 410.
This has also been the opinion o f  the Court o f  Appeal in N ew  Zealand: White v. 

Northum berland  [2006] NZFLR 1105, although this was partly based on a slight change in 
wording in the relevant legislation (s. 106 o f  the Care o f  Children Act 2004) which changes 
“appropriate to take account o f  the child’s v iew s” to “appropriate to g ive weight to the child’s 
view s”.
'^*[2006] 1 FLR 410, 418-419.

M, P etitioner  2005 S.L.T. 2
Re F (Hague Convention: C h ild ’s O bjections) [2006] FamCA 685; M, Petitioner 2005 S.L.T. 

2 OH
Dam iano  v. D am iano  [1993] NZFLR 548; Zqffino v. Zaffino [2006] 1 FLR 410; In the 

M arriage o f  S.S. and D.K. Bassi (1994) FLC 92-4.
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length of time which had e l a p s e d , a n d  whether the left-behind parent would be
131able to mount a successful case in a custody dispute in the new country.

It has been stated that

“This aspect of art. 13 is a separate ground. The child’s views alone are
1 ^ 9sufficient basis to refuse to return her.”

However, it is clear that the child’s objections are often used to bolster other 

grounds of refusal. For example, in the case of TMM  v. MD (Child Abduction: 

Article 13^^^ the Supreme Court held that it was appropriate for McGuinness J in 

the High Court to have held that the child’s view accorded with other 

determinations which she had made in that case so as to protect the child’s long 

term psychology. McGuinness J had determined that return would pose a grave 

risk to the child, taking the child’s objections into account in this decision. It also 

seems clear that the court can take objections of the child into consideration when 

exercising the discretion to return in relation to the other grounds of refusal. In 

the case of FL v. CL'^‘* Finlay-Geoghegan J found that there had been 

acquiescence on the part of the father. In exercising her discretion, she stated that 

the Court should, in accordance with the rights of the eldest child, take into 

account of the objections of the eldest child to the r e t u r n . A  similar approach 

was taken in London Borough o f Sutton v. and in the Australian case of

Director-General, Dept o f Community Senices v. M  and C and the Child
I -y-j

Representative where the children’s fears and concerns about a return were 

taken into account in the exercise of the judge’s discretion.

Re J (Children) (Abduction: Child's O bjections to Return), [2004] All ER (D) 72; Re F (Hague 
Convention: C hild's O bjections) [2006] FamCA 685.

Secretary fo r  Justice v Abrahams, ex parte  Brown Family Court at Taupo, N ew  Zealand, 9"' 
March 200 i, INCADAT Reference HC/E/NZ 492.

TMM V. M D  (Child Abduction: A rticle 13) [2000] I IR 149, 161, per Denham J.
[2000] 1 IR 149.
Unreported, High Court, 25* January 2006, Finlay-Geoghegan J.
However, in this case she felt that it was not appropriate to give any significant weight to those 

objections.
[2002] 4  IR 488.
(1998) FLC 92-829.
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In addition, the child is often heard in order to establish whether he or she is 

settled under Article 12 and whether a refusal to return should be given on that 

ground. Where the view of the child which is taken into consideration is that 

they do not wish to return, it is difficult to separate this from the objection ground 

under Article 13 and the same considerations should apply to such an opinion. 

However, children may also give evidence as to their attitudes towards their place 

in their new environment, such as how they have settled in at school and their
I 3 0

social integration into their surroundings. In the case of AK  v. AK, Gilligan J 

came to the conclusion that the children were settled in their new environment in 

Ireland after having regard to the views of the eldest c h i l d . R e l i a n c e  has also 

been placed on the views of the child under this exception to return in France 

where the child’s views were gathered pursuant to Article 12(2) of the United 

Nations Convention on the Rights of the Child and these confirmed to the court 

that she was now settled in her new e n v i r o n m e n t . T h e  views of the child can 

also be used in the determination of the discretion that arises after a finding of 

settlement, as in the English decision of Re C (Abduction)(Sett}ement)(No 2/"^' 

where the judge took the views of the child, who wanted to stay in the United 

Kingdom into account in determining the exercise of his discretion not to return 

after finding that the child was settled.

The requirement of Article 13 of the Abduction Convenfion has been bolstered 

by Article 11 of the new Brussels II Regulation. This provides at subsection 2 

that, when applying Articles 12 and 13 of the Abduction Convention,

“[i]t shall be ensured that the child is given the opportunity to be heard 

during the proceedings unless this appears inappropriate having regard to 

his or her age or degree of maturity.”

Unreported, High Court, 24* August 2006, Gilligan J.
Who was nine years old and had been interviewed by a consultant child and adolescent 

psychiatrist who reported her views to the court.
CA Paris 27 October 2005, 05/15032; INCADAT Reference HC/E/FR 814.
[2005] 1 FLR 938.
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Baroness Hale has noted that this provision reverses the burden in relation to 

hearing the child, erecting a presum ption that every child should be heard unless 

it is inappropriate, and should result in children being heard far more often than 

they had p r e v i o u s l y . S h e  also stated that as the courts would have to examine 

the question of hearing children’s views afresh and that there was no reason why 

the approach adopted in European cases should not also be adopted in others.

The Practice G uide’"̂  ̂ to the new Brussels II Regulation outlines that the purpose 

of this hearing is to ascertain the nature o f the child’s objections and why they 

have developed and also to ascertain whether, and if so in what way, the child 

may be at risk. There is a contrast between the wording used in the Regulation 

and that in Article 12(1) of the United Nations Convention on the Rights of the 

Child, which provides that a child should be heard when he or she is capable of 

forming his or her own views. The test o f the age and m aturity of the child is 

used to determine the weight given to these views, and not, as here, whether a 

hearing should be accorded at all. However, the Practice Guide to the new 

Brussels II Regulation clearly envisages that as many children as possible should 

be able to avail themselves of the opportunity to be heard, stating that the 

exception should be interpreted as restrictively as possible.

The Practice Guide also states that the m anner in which the child is to be heard 

should also depend on the age and m aturity o f the child but the Regulation does 

not modify the applicable national procedures in relation to hearing the child.

The Practice Guide acknowledges the different methods that a child may be heard 

and emphasises the importance o f enabling a child to express his or her views 

with confidence. It also notes that it is o f the essence that those who are 

responsible for hearing the child receive adequate training. There is, however, no 

mention in either the Regulation itself or the Practice Guide as to what the court

D (a child)(abduction: foreign  custody rights) [2007] 1 All ER 783.
European Com m ission, P ractice Guide f o r  the application o f  the new  Brussels II Regulation  

(Brussels, June 2005), found at
http://ec.europa.eu/justice_hom e/doc_centre/civil/doc/parentaLresp_ec_vdm_en.pdf

247



is to do with the child’s opinion once received, and no guarantee that the court 

will use it to make the decision or even consider it.

Article 11 o f the Inter-American Convention on the International Return o f 

Children contains virtually the same ground for a refusal to return the child based 

on the child’s opposition. However, the approach is altered by Articles 10 and 

12. Article 10 requires the authorities o f the State in which the child is found, 

once it is established that a voluntary return will not take place, to meet with the 

child. Article 12 states that the objections to the return set out in Article 11, 

including the objection of the child, must be raised within 8 days from the time 

the authorities m eet with the child, and that the authorities m ust bring such period 

to the attention of the person retaining the child.

The narrow time frame assists the aim of ensuring the promptness of the hearings 

as it allows the authorities to investigate and deal with the objections in a timely 

manner. Requiring the authorities to meet the child in all cases would appear to 

give the child an opportunity to put his or her views forward and allow them to be 

heard, whether or not an objection has been previously established. However, 

this is not entirely clear as meeting with a child is not necessarily the same as 

hearing a child and it is clear that at a m inimum an interpretation o f “meeting 

with the child” has to provide for those children who do not want to be heard.

Recognising an Order

It is an established rule o f private international law that recognition of a foreign 

decision may be refused on the ground that it breaches procedural rights o f the 

parties. This can be seen in both the common law''^‘* and the Brussels I
1 4 C

Regulation. The provision in international instruments for the refusal of 

recognition of a foreign decision that should otherwise be recognised on the

Pem berton  v. Hughes [ 1899] 1 Ch 78; Price v. D ewhurst ( 1837) 59 ER 111.
Council Regulation (EC) N o 44/2001, o f 22 December 2000 on jurisdiction and the 

recognition and enforcement o f  judgm ents in civil and commercial matters (O fficial Journal L 12, 
16.1.2001).
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grounds that the child was not heard in arriving at that decision is clearly an 

extension of this rule.

Child Protection Convention

Article 23(2)(b) of the Child Protection Convention provides that recognition 

may be refused:

“if the measure was taken, except in a case o f urgency, in the context o f a 

judicial or administrative proceeding, without the child having been 

provided the opportunity to be heard, in violation of fundamental 

principles of the requested State.”

The explanatory report to this Convention makes it clear that this amounts to a 

special case of procedural public policy and that the reason it does not apply to 

urgent cases is because those cases need a more flexible interpretation of the 

requirem ents o f procedural due process. The report also outlines that this article 

was directly inspired by the United Nations Convention on the Rights of the 

Child but that it does not imply that the child ought to be heard in every case.'^^ 

Instead, not hearing the child in the particular case at issue must be contrary to 

the fundamental principles o f procedure o f the requested State before it is entitled 

to refuse recognition on this ground.

There is no explanation o f what fundamental principles are and how such 

characterisation should take place. W hile it is clearly for the requested State to 

determine if certain rules or principles are fundam ental, it is not clear if this 

determination can be made by the court dealing with the recognition o f an order 

under the Convention, or if they must be subject to a prior determination of their 

importance, either through incorporation into a written constitution, being

Hague Convention o f 19 October 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Co-operation in respect o f  Parental Responsibility and Measures for the 
Protection o f  Children (N o 34).
'‘'^Lagarde, Explanatory R eport on the 1996 Hague Child Protection Convention  (Permanent 
Bureau, 1998), at para 123.
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accorded a special position in legislative enactments or being subject to repeated 

emphasis by the courts. The reference to “fundamental principles” recalls Article 

20 o f the Abduction Convention, which states that the return o f a child may be 

refused if this would not be permitted

“by the fundamental principles o f the requested State relating to the 

protection o f human rights and fundamental freedom s.”

The explanatory report to the Abduction Convention states that, although the 

terminology is rem iniscent of international texts relating to the protection of 

human rights, the article is not directed at international developm ents, but rather 

at principles accepted by the law o f the requested S t a t e . A p p l i e d  to Article 

23(2)(b), a State could not rely on any international consensus regarding how and 

when a child is to be heard, if it has not accepted such principles into its own law. 

A second comment found in the explanatory report to the Abduction Convention 

is that:

“such principles must not be invoked any more frequently, nor must their 

invocation be more readily admissible than they would be in their 

application to purely internal matters. Otherwise, the provision would be 

discrim inatory in itself, and opposed to one of the most widely recognised 

fundamental principles in internal laws.” '"'^

In interpreting Article 20, the Irish High Court has found on two separate 

occasions that, in the context of Ireland, fundamental principles refer to 

constitutional provisions, and more particularly to constitutional rights. 

Submissions made to other courts under this article have referred to breaches of

Perez-Vera, Explanatory R eport on the 1980 Hague Abduction Convention  (Permanent 
Bureau, 1982) at 50.
'''^Perez-Vera, Explanatory R eport on the 1980 Hague Abduction Convention  (Permanent Bureau, 
1982), at 50.

A CW  V. Ireland  [ 1994] 3 IR 232; C K  v . C K [ \ 994] 1 IR 260.
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constitutional provisions'^ ' and breaches of the International Convention on Civil 
1and Political Rights. This meaning o f “fundam ental” indicates that Article 20, 

and maybe also Article 23(2)(b) o f the Protection Convention, serves to diffuse 

the problems that could arise from an action under the Convention being struck 

down by the courts as infringing fundamental principles, such as breaching a 

constitution or bill of rights.

This shows the clear symbolic value of Article 23(2)(b), demonstrating an 

acceptance that the right of the child to be heard has reached the status o f a 

fundamental principle. The practical effect o f the article is not as 

straightforward. Although the inclusion of the article stems directly from Article 

12 o f the United Nations Convention on the Rights o f the Child, the wording 

differs and much is left to be filled in by the fundamental principles o f the various 

States. Fundamental principles are often broad ideas and not usefully used to 

delineate the finer points of a doctrine. No m ention is made in Article 23(2)(b) of 

the age and maturity of the child, which can be found in most statements of the 

right of the child to be heard. There is also no reference to how the opinion of the 

child, once expressed, is to be dealt with in the course of the decision making 

process. In addition to these i.ssues is the fact that many countries do not 

automatically hear children in every case that comes before them and so this 

article creates considerable uncertainty as to when it will apply.

Sonderup v. Tondelli 2001 (1) SA 1171; Caro v. Sher ( \9 9 6 )  296 NJ Super. 594 which 
concerned the principle o f  procedural due process.

Janakis-Kostun v. Janakis ( \9 9 9 )  6 SW 3d 843 (Ky Ct App).
That a State cannot plead internal law to justify a breach o f  a treaty obligation is a well- 

recognised principle o f  international law: see art 27 o f  the Vienna Convention on the Law o f  
Treaties, 1969 and A pplicability  o f  the Obligation to A rbitrate under Section 21 o f  the United 
Nations H eadquarters Agreem ent case [1998] ICJ Rep 12. And yet municipal law w ill often also 
provide that a State cannot breach its own constitution or bill o f  rights documents.

As noted by Nygh, “The N ew  Hague Child Protection Convention” (1997) 11 In tern ! J L Pol 
& Fam 344, at 355 and Silberman, “The 1996 Convention on the Protection o f  Children: Should 
the United States Join” (2000-01) 34 Fam L Q 339, at 265, who also notes that it is clear that a 
narrower scope is envisaged in the Explanatory Report to the Convention.
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Time was devoted to discussion o f this provision at the Special Com m ission 

meeting in Novem ber 2006.'^^ The m ajority o f those present reiterated the 

importance o f the child’s right to be heard and it was noted that what was 

important was that the child had an opportunity to express his or her view and not 

the method that was used to achieve this. The variety o f m ethods used in the 

different countries to hear the child was also outlined. However, there was no 

general conclusion as to when and in what circum stances a child should be heard 

and what weight was to be given to the child’s views. W hile there is the opinion 

that it is not for States to impose their own m echanism s or procedures on other 

States through the use o f this procedure, it has also been suggested that, where a 

judge hearing a case knows that the decision will need to be recognised in a 

foreign State, then he or she should be aware o f the requirem ents of hearing the 

child in that country and attempt to ensure that such requirem ents are met in the 

case before him or her to ensure recognition.

The Nevy Brussels II Re2ulation'̂ ^

A similar provision is found in Article 23(b) of the new Brussels II Regulation 

dealing with the recognition of decisions relating to parental responsibility. 

However, this article is not merely perm issive. It does not just allow the refusal 

of recognition, but is mandatory, requiring that recognition shall be refused if the 

child has not been heard, in violation of fundam ental principles of procedure of 

the M ember State in which recognition is sought. This emphasises the 

importance that is attached to the right o f the child to be heard, and can also be 

seen as an acknowledgm ent that, despite disparities in m echanism s for hearing 

children, it is to be expected that those utilised by m em bers of the European

Fifth M eeting o f the Special Commission to review the operation o f  the Hague Convention o f  
25 October 1980 on the Civil Aspects o f  International Child Abduction and the practical 
implementation o f  the Hague Convention o f  19 October 1996 on Jurisdiction, Applicable Law, 
Recognition, Enforcement and Co-operation in respect o f  Parental Responsibility and Measures 
for the Protection o f  Children (30 October -  9 N ovem ber 2006).

Council Regulation (EC) N o 2201/2003 o f  27 N ovem ber 2003 concerning jurisdiction and the 
recognition and enforcem ent o f  judgments in matrimonial matters and in matters o f  parental 
responsibility, repealing Regulation (EC) N o 1347/2000 (O fficial Journal L 338, 23 .12.2003).
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Union meet standards set by the fundamental principles o f procedure o f other 

M ember States.

As noted e l s e w h e r e , t h e  new Brussels II Regulation also introduces a separate 

system for the recognition o f access rights whereby recognition will be automatic 

on the issuance o f a certificate by the judge o f origin.'^* Article 41(2) provides 

that the judge of origin shall issue this certificate only if certain conditions have 

been met. The condition in subsection (a) deals with questions of notice 

regarding judgm ent in default and subsection (b) requires that all parties were 

given an opportunity to be heard. An additional requirem ent is found in 

subsection (c) requiring that:

the child was given an opportunity to be heard, unless a hearing was 

considered inappropriate having regard to his or her age or degree of 

maturity.

There is a contrast in wording here with that o f Article 12(1) o f the United 

Nations on the Rights of the Child, which provides that a child should be heard 

when he or she is capable o f form ing his or her own views. In Article 12 the test 

of the age and maturity of the child is used to determine the weight given to these 

views, and not, as here, whether a hearing should be accorded at all.

W hile the absence of a reference to the age and maturity of the child has been 

noted negatively in relation to Article 23(b) o f the Brussels II Regulation and 

Article 23(2)(b) o f the Child Protection Convention, at least in those articles the 

reference to fundamental principles o f procedure allows for the Article 12(1) of 

the Convention on the Rights of the Child to be apphed. In relation to access 

rights under the new Brussels II Regulation, however, if a country applies a rule 

whereby it is deemed to be inappropriate for children under a certain age to be 

heard, a State asked to recognise it would not appear to be able to challenge it on 

this basis. There are also no requirem ents as to the weight to be given to the

Chapter 9.
'^Vrt41.
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child’s views and so complete disregard of views heard in all circumstances 

cannot be challenged either.

Conclusion

Private international law rules have taken significant note of the right of the child 

to be heard. It seems to have generally found its place among the procedural 

rights that private international law rules have long been able to accommodate 

and respect. Such respect in these private international law rules should also 

result in an increasing respect in national procedures. Looking particularly at the 

rules regarding the need to hear the child before a decision will be recognised in 

the Child Protection Convention and the Brussels II Regulation, these are 

examples of how national procedures may have to be upgraded in order to ensure 

recognition in other States. This clearly shows how an international rights treaty 

can gain enforceability in national law through the intermediary o f private 

international law instruments. The Intercountry Adoption Convention can be said 

to achieve a sim ilar function.

But there is a great deal that is not done by these private international law rules. 

There is no uniformity of view as to how best this right is to be vindicated or 

what is to be achieved by this vindication. W hile there must be the provision of 

an opportunity to be heard, there are three large areas o f discretion. The first is in 

the classes of children that can be excluded, usually on the basis of age and 

maturity. In addition, a discretion rem ains as to how the child is to be heard and 

the methods chosen may result in the opinion of an additional adult as regards the 

child’s best interests, rather than specifically allowing the child to speak. The 

final discretion rem ains in relation to the use to which the child’s views will be 

put.

In dealing with these discretions a question arises whether the interpretation of 

the right is something that can take account o f cultural diversity, as appears to be
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the case in relation to the child’s best interests. Can different systems 

legitimately claim  that the requirem ent of, for exam ple, age and maturity, means 

something different for them because o f their culture? This view does not seem 

to have garnered many supporters. As it stands, certain divergence is tolerated 

between States, as long as the basic right is respected, although it can be unclear 

what the basic right entails. But this tolerance is not based so much on cultural 

differences as on a general acceptance that it is a difficult issue and no State can 

claim to have reached a satisfactory resolution as yet. The availability of 

resources is also relevant and the varying abilities o f States to provide the extra 

personnel and facilities to implem ent some o f the m echanism s for hearing a child 

must also be recognised.
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Chapter 8 The Right to a Family

Introduction

“Recognising that the child, for the full and harmonious development 

of his or her personality, should grow up in a family environment, in 

an atmosphere of happiness, love and understanding.” '

The last part of this sentence displays the more aspirational aspects of the 

Convention on the Rights of the Child“; however, providing that a child 

should grow up in a family environment is something that can be phrased in 

rights terms. Adoption law is the area of law that most directly concerns the 

right of a child to a family and touches on two aspects of this right. The first 

is the right of the child to be cared for by his or her own birth family if this is 

possible. The second aspect, which comes into play if it is not possible for the 

child to be cared for by his or her birth family, looks at the right of the child to 

be incorporated into a new family who will look after his or her upbringing. 

This places an obligation on the State to take action in circumstances where 

the child’s existing family no longer functions to meet the child’s needs and to 

ensure that alternative care is available. This chapter will look at both of 

these aspects in turn and how private international law has intervened to 

provide protection for these rights.

The Right to be Cared for by His or Her Birth Family -  

Assessments of Adoptability

Indications of this right are found in Articles 7 and 8 of the United Nations 

Convention on the Rights of the Child which provide for, respectively, the 

right of the child to be cared for by his or her parents and the obligation on the

' 6* Recital in the Preamble to the United Nations Convention on the Rights o f the Child.
 ̂United Nations Convention on the Rights o f the Child (577 UNTS 3, G.A. res. 44/25, annex, 

44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989)).
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State to preserve the family relations of the child. In addition, Article 9 

provides that children are not to be separated from their parents against their 

will, except where competent authorities subject to judicial review determine, 

in accordance with applicable law and procedures, that such separation is 

necessary for the best interests of the child. This is reinforced by the 

Declaration on Social and Legal Principles relating to the Protection and 

Welfare of Children, with special reference to Foster Placement and Adoption 

Nationally and Internationally.^ Article 3 states that the first priority for a 

child is to be cared for by his or her own parents.

In addition, some protection for the child’s right to a family can be found in 

Article 8 of the ECHR which provides for the right to respect for family life. 

The definition of family life has emphasised the existence in practice of close 

and personal ties, or an already existing family relationship.^ It would appear 

that this provision is to protect the child’s relationship with his or her birth 

family rather than his or her right to a family when the birth family is unable 

to care for him or her.^ This protection ensures that the child is not removed 

from the care of his or her family unless this can be justified.^ It will be for 

the State to show that the removal was justified and this will involve showing 

that the interference was in accordance with the law, that the aim o f the 

interference was to protect a recognised interest and that the interference was 

necessary in a democratic society. The final requirement includes showing 

that the right was interfered with as litde as possible and the reasons adduced 

for the interference were relevant and sufficient. The European Court of 

Human Rights has rarely found the removal of a child from his or her family 

to be in violation of Article 8 due to the wide margin of appreciation that they

 ̂Adopted by General A ssem bly resolution 41 /85  o f  3 D ecem ber 1986.
■* In addition, R ecom m endation 1443 o f  the C ouncil o f  Europe Parliamentary A ssem bly  
asserts that included amongst the rights o f  the child is the right to know and be brought up by 
their parents in so far as this is possible.
 ̂Lebbink  v N etherlands  C ase no. 45582 /99  [2004] 3 FCR 59.
 ̂There appears to be no right for children to a replacem ent fam ily in the ECHR: K ilkelly,

The C hild and the European C onvention on Human R ights (Ashgate/Dartm outh, 1999), at 
296.
’ The right o f  the child not to be separated from his or her birth fam ily has never been 
expressly exam ined; it is generally the right o f  a parent not to have the child placed for 
adoption without his or her consent. U sually the rights o f  the child are relied upon to justify  
such a placem ent without consent.
* This is the proportionality test as laid out and applied in all cases when the infringem ent o f  a 
qualified right has been established by the applicant.
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allow, and thus the ECHR provides very little guidance as to the limits o f state 

intervention in the area.^ However, if  the decision appears to be premature, 

the Court may find that there have been violations o f procedural rights.

The ability o f a parent to surrender the care o f his or her child means that the 

right o f the child to be cared for by his or her birth family can never be an 

absolute right," even aside from considerations o f the best interests o f the 

child. In general, however, provided that the parent is willing and able to 

provide adequate care for the child, the child should not be removed from his 

or her parents and put in the care o f another.’" An area where private 

international law and the right o f the child to be cared for by his or her birth 

family intersect is on the issue o f adoptability in an intercountry adoption.'^

In adoption law, the right is generally protected by strict controls over which 

children are considered adoptable. The term “adoptable” ''* refers to a child 

who is officially recognised as having a legal status to enable adoption to be 

considered, and deemed to require and to be potentially able to benefit from 

such a measure.'^ W hile the adoptability o f a child will generally depend on

® The wide margin of discretion is evidenced in X  France (1983) 5 EHRR 302, Johansen  v. 
Norway (\9 9 1 )  32 EHRR 33, Gnahore v. France (2002) 34 EHRR 38; Kilkelly, The Child 
and the European Convention on Human Rights (Ashgate/Dartmouth, 1999), at 297-298 and 
Kilkelly, “Effective Protection o f C hildren’s Rights in Family Cases: An International 
A pproach” (2002) 12 T ransnat’l L & Contemp Probs 335, at 347.

Such as in P, C and S  v. UK (2002) 35 EHRR 31 where it was held that there have been a 
violation because the judge advanced with undue haste from care proceedings to adoption 
proceedings and without providing legal representation to the parents. Kilkelly, “The Reform 
o f Adoption Law in Ireland: Ensuring Com pliance with International O bligations” (2004) 7 
U FL  10, at I I .
"  This was reflected in Irish case law in the case of M idwestern Health Board  v. An Bord  
Uchtala unreported. High Court, 5 July 1994, (Budd J) where the father consented to the 
adoption. The level o f self-sacrifice on the part o f  the father was noted and it was found to 
fulfil the criteria o f s 3 o f the 1988 Act that there was failure and abandonment.
'■ The right o f a child to be cared for by his or her family gives rise to a significant obligation 
on States to assist families provide for their children. This dedication of necessary resources 
to this purpose is o f the utmost importance to ensure the vindication o f the ch ild ’s rights, but 
this issue has much more to do with econom ics and social policy than questions of private 
international law and so is not further discussed here.

This can have relevance for a foreign internal adoption also, but less so as in such instances 
all the factors will generally point to the one country.

The word “adoptable” received some criticism  at the negotiation o f the Intercountry 
Adoption Convention as it suggested “availability” of the child, as if  he or she was an item of 
merchandise. However, it was retained because no suitable alternative could be found: Parra- 
Aranguren, Explanatory Report on the 1993 H ague Intercountry Adoption Convention  
(Permanent Bureau, 1994), at 21-22.

Cantwell, “Intercountry Adoption: A com m ent on the N um ber of “A doptable” Children 
and the Num ber of People seeking to Adopt Internationally” (2003) V Ju d g e s ' N ewsletter  70, 
at 70.
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an examination of the individual circumstances of the child, there are often 

categories o f children designated as being capable of adoption. For instance, 

in Ireland in the original Adoption Act in 1952, only orphans and illegitimate 

children could be adopted.'^

This was changed in the Adoption Act 1988 and the circumstances in which a 

child can be considered adoptable were expanded. Any child may now be 

adopted if a court makes an order under section 3(1) of the 1988 Act 

authorising the Board to make an adoption order in relation to the child. The 

court may make such an order if the parents, for moral or physical reasons, 

have failed in their duty towards the child, this failure is likely to continue, 

such failure constitutes an abandonment on the part of the parents of all their 

parental rights and by reason of this failure the State, as guardian of the 

common good, should supply the place of the parents.'^

The definition of a parent by whom a child has a right to be raised does not 

always include an unmarried father. Before the Adoption Act 1998, the 

legislation provided that an adoption order could be made without consulting 

the father where he was not married to the mother. This was found to be in 

breach of the ECHR'^ and the amendments provided for by the 1998 Act give 

the father a right to be consulted.'^ However, the father’s objection will not 

guarantee that the adoption will not go ahead, and if the mother refuses to 

reveal the identity of the father there is little that can be done.“° The role of 

the unmarried father in inter-jurisdictional adoption proceedings can raise 

private international law problems."’

Art 10(c) o f  the A doption A ct 1952. In addition, an adoption order made in relation to 
children who were legitim ated by the later marriage o f  their parents was still valid, unless the 
adoption was by one o f  the natural parents, in which case if  the birth o f  the child was re
registered under the Legitim acy Act the entry in the A dopted Children register would be 
cancelled; s 29.

S 3(1) o f  the Adoption A ct 1988.
Keegan v. Ireland {\99A )  18 EHRR 342.
S 4 o f  the 1998 A ct inserts s 7D  into the 1952 Act g ives rights to a father who w ishes to be 

consulted.
S 7F o f  the 1952 Act, as inserted by s 4 o f  the 1998 Act does require that the adoption  

agency counsel the mother to reveal his identity, but if  she ch ooses not to there is nothing 
more to be done.
■' A s was seen in the United States “Baby Jessica” case: In re B G C  (1992) 496  N W 2d 239 
(Iow a), In re Clausen  (1993) 502  N W 2d 649  (M ichigan).
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There are two further issues concerning adoptabihty that are worth noting, 

both relating to circumstances involving the failure of the parents or the 

abandonment by them of their parental rights. The first is the assessment of 

an abandonment or failure by them prior to the birth of the child, where the 

child is removed from their care before birth."" It is arguable that this is not 

an acceptable approach as the parent has not demonstrated any failure as 

regards this child" however, such removal might be necessary to ensure the 

safety of the child. The European Commission recognised the severity of the 

interference with family life which such a measure causes and, in assessing its 

compatibility with Article 8, took into account whether the social authorities 

provided assistance to the parents took other preventative measures prior to 

the removal of the child from their care.""* It would also seem reasonably 

clear that, following the birth and removal of the child, efforts should be made 

to create a situation where the child can return to the parent before a decision 

is made regarding his or her adoptability.

The second issue is whether the circumstances of the parents, their economic 

status or membership of a particular stigmatised community, can ever justify 

the removal of the child from their care and placement for adoption. It would 

appear not. The European Court of Human Rights maintains that an 

interference with the rights of the parents to continue to take care of their 

child cannot be justified simply because the child would be better off with 

alternative parents."^ The Supreme Court of South Australia recently 

expressed its strong disapproval of the former policy of widespread adoption

In WHB V. An B ord U chtala  unreported High Court 27 M ay 2004 , O ’H iggins J the child  
was rem oved from the birth parents tw o w eeks after the birth, and in the later case 
determ ining whether the parents had failed, consideration was given to the failure o f  the 
parents towards previous children before the birth o f  the child who was the subject o f  the 
proceedings. Such a decision was also made by Cork County Council in F oyle H ealth and  
S ocia l S e n ’ices Trust v E C  and N C  unreported. High Court, Dunne J, 7 Sept 2006, but the 
mother went to left the jurisdiction for Northern Ireland before the birth.

See Byrne and B inchy, A nnual R eview  o f  Irish L aw  2004  (Dublin, 2005), at 303 where the 
authors warn against eliding tw o separate questions and the failure o f  a parent towards one 
child is not reason, in itself, to hold that the parent has failed towards another child born after 
the failure towards the first child and that the A doption Act 1988 does not permit the making 
o f an order freeing the child for adoption on the basis o f  proof o f  a risk o f  future failure o f  
duty.

X  V Sw eden  (1986) 8 EHRR 253. See K ilkelly, The C hild and the E uropean Convention  
on Human R ights (Ashgate/Dartmouth, 1999), at 265.

X V Sw eden  (1986) 8 EHRR 253.
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of aboriginal children by white A ustralians' by awarding compensation to a 

man who, as a child, was illegally removed from his aboriginal family and 

placed in foster care with white Australians.

The Irish Supreme Court has also held that the parents’ failure under the 

Adoption Act 1988 must be total in character and that failure due to externally 

originating circumstances such as poverty is not sufficient.^^ While it is 

generally justified to place in care children suffering from neglect because 

they are living in unsanitary and impoverished conditions, if these children 

cannot be placed for adoption they are put in a position of growing up in 

foster care if their parents’ situation does not improve." Questions must be 

asked of the support that should be provided by the State to ensure that the 

family can remain together.'^ The complete vindication of the right of 

children to be raised by their family would appear to warrant placing 

obligations on the State in the socio-economic sphere to protect families from 

disruption through poverty.'

The relevance of the family’s social status also brings into focus conflicting 

aspects of the best interests of the child, particularly in an intercountry 

adoption scenario. Holding that the right of the child to be raised by his or her 

birth parents is fundamental accepts that in many respects the child will be 

materially worse off, generally having a lower life expectancy, receiving a 

lower level of education and have decreased prospects.

T revorrow  v. State o f  South A ustralia  (N o 5) [2007] SA SC  285  (1 Aug 2007). The children  
who were rem oved from their fam ilies in this way is known as the “Stolen Generation”. A  
report prepared regarding this policy; Human Rights and Equal Opportunity C om m ission, 
Bringing them home: the stolen ch ild ren ’s report ( April 1997)
http://ww w.hreoc.gov.au/social iustice/lith renort/index.html recom m ended that state and 
federal authorities apologize and pay com pensation to those rem oved from their fam ilies; 
however, this recomm endation has not been fo llow ed , except in Tasmania.

In Re A doption  (No. 2) B ill /9 S 7  [1989] IR 656.
And their parents retain sufficient contact with them to refute any claim s o f  abandonment.
Kilkelly, The C hild an d  the European Convention on Human R ights (Ashgate/Dartmouth, 

1999), at 173-174.
And the Irish courts have shown them selves unw illing to enter into the arena o f  soc io 

econom ic rights, even in relation to children; see TD  v. M in ister fo r  E ducation  [2001 ] 4 IR 
259, 282. For a discussion o f  why socio-econom ic rights should be enforced, see W hyte, 
S ocia l Inclusion and the L egal System : P ublic In terest L aw  in Ireland  (Institute o f  Public 
Administration, 2002). The importance placed on the fam ily in Arts 41 and 42 may provide 
more incentive for the finding o f  socio-econom ic rights in this area, but it is difficult to say  
how  the courts would react to such an argument.
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The question of whether a child is available for adoption tends to revolve 

around the requirements of consent or abandonment. All three mechanisms of 

private international law can touch on the assessment of these factors. There 

is the question of which jurisdiction should make the determination, and what 

law the relevant authority should use. Recognition abroad of this decision can 

be based on both jurisdictional and substantive bases.

Domestic Private International Law Rules

For an adoption order made in Ireland for a child who will live abroad, it 

would appear that the adoptability of the child will be completely governed by 

Irish law. The report of the Law Reform Commission on the implementation 

of the Intercountry Adoption Convention did acknowledge that as the grounds 

for adopting children whose parents were married were so narrow foreign 

adoptive parents could be seen as providing a means by which these children
•j 1

could be provided with the security of an adoptive family. However, the 

report noted the emphasis on the principle of subsidiarity in the Intercountry 

Adoption Convention, that is that intercountry adoption is a subsidiary means 

of child care and that domestic adoption should be the first option, thus the 

solution to the dilemma of a child of married parents who cannot be cared for 

by those parents is to change the law to allow for his or her adoption 

domestically.

In TM and A M  v. An Bord Uchtdla^' the Supreme Court appeared to hold that 

requirements for adoptability for domestic adoptions equally applied to 

children habitually resident abroad. The plaintiffs sought an adoption order 

for an Indian child that had been abandoned by unidentified parents in India.

In the absence of proof that the child was an orphan or bom out of wedlock, 

the defendants required a court order that authorising them to make an 

adoption order in relation to the child. The Supreme Court held that the 

provisions of the 1988 Act regarding the requirements of a court order for

Law Reform Commission, Report on the Implementation o f  the Hague Convention on 
Protection o f  Children and Co-operation in respect o f  Intercountry Adoption  (LRC 58, 1998), 
at 16.

[1993] ILRM 577.
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children who were not orphans or illegitimate do apply to children bom 

outside the jurisdiction, there being no express limitation provided for in the 

legislation. In this case, however, the abandonment of the child as an infant 

with no subsequent attempt at contact did bring the case within the parental 

neglect requirements of the 1988 Act.

If this provision applies to an Irish adoption of a child who was born outside 

the jurisdiction, it probably means that all Irish law requirements of the 

adoptability of a child apply. This means that Irish requirements regarding 

the obtaining and dispensing with consent will similarly have to be complied 

with. The adoption legislation sets out the requirements regarding obtaining 

and dispensing with consent and this is probably a sufficient safeguard for the 

parents’ interests and the child’s rights. However, it is at least arguable that 

the need for, and the grounds for dispensing with, their consent should be 

regulated by the law of the domicile or habitual residence of the parents 

because, while the law of the forum may have a greater connection with the 

child’s relationship with the adoptive parents, the law of the domicile or 

habitual residence of the parents of a child adopted from abroad has a far 

greater connection with the relationship of the birth parents and the child. A 

reluctance to resort to this law may be sometimes justified, however, if it 

cannot be shown that it protects the rights of the child and the natural parents 

to the same extent as the lex fori.

The issue was addressed in the Canadian case of Paquette v. Galipeau^^ 

which concerned a child whose domicile was in Ontario while his prospective 

adoptive parents were domiciled in Quebec. Giving the judgm ent of the 

Supreme Court of Canada, Lamer J found in favour of a cumulative approach 

and stated that the court had to examine whether the child is one who may be 

adopted in light of the substantive conditions provided in both the Ontario and 

Quebec statutes. He also suggested that if birth parents that come forward 

and contest an adoption have a domicile which is different from that of the 

child, then that law must also be added to the cumulation.^'' He noted that 

while using a cumulative application of all the substantive conditions of the

” [1981] 1 SCR 29.
Although that w as not the case here as the birth parents also had their dom icile in Ontario.
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relevant laws makes it more difficult to obtain an adoption, there is the 

advantage that an adoption infringing the law of the party adopted or that of 

the adopting party will not be granted.

In the later case of Re S ( Hf ^  Murray J in the Alberta Court of Q ueen’s Bench 

took the view that the proposition in Paquette v. Galipeau^^ that if the natural 

parents contest the adoption order then the law of their domicile must also be 

examined meant that when making an adoption the question of whether the 

law of the domicile of the birth parents, in this case India, would recognise the 

adoption has to be taken in to consideration. The position that the question of 

the recognition of the adoption in the country of the child’s domicile is an 

important factor to take into account has also been put forward by the English
'K’lcourts. While the prevention of a limping adoption is an important 

consideration, it is not the central issue here. W hat is at issue is not the future 

recognition of the adoption, but rather a present infringement of a child’s right 

to be cared for by his or her birth parents by the making of an adoption order 

in circumstances where one of the laws connected with the adoption would 

not find this permissible.

Of course, it is difficult to draw the line between children whose parents are in 

a position to care for him or her, and those whose parents are not, and a 

child’s best interests will not be served by an over-generous assessment of 

what it means to be in a position to care for a child. Thus the cumulative 

application of the laws regarding adoptability may not always result in the 

protection of the best interests of the child. There are no easy answers to the 

question of how adoptability should be decided. The twist put on the
■30 -IQ

proposition laid down in Paquette v. Galipeau by Murray J in Re H(S)  and 

the predominant references to problems with recognition abroad'^^ 

demonstrate that in this area common law rules tend to be more concerned 

with conflicts justice, in this instance making sure that an adoption is treated

^^(1995) 13 R F L (4 ‘'’) 301.
■'*^[1981] 1 SCR 29.

Re B {S} (An Infant) [1968] Ch 204.
[1981] 1 SCR 29.

^®(1995) 13 R F L (4 ‘'’) 301.
See C ollins (ed.). D icey, M orris an d  C ollins on the C onflict o f  Laws, (14'*' ed.. Sw eet & 

M axw ell, London, 2006), at 1076.
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the same everywhere, rather than a substantive protection of the child’s rights 

by ensuring that he or she is not held to be adoptable in cases where it is a 

possibility that the child can be cared for by his or her birth parents.

It would appear that the Irish constitutional principles protecting marital 

families have a long reach. On a few occasions the Irish High Court has 

refused to return a child under the Child Abduction Convention on the basis 

that he or she may be placed for adoption on the return and this would not be 

in accordance with the requirements of adoptability set down in the 

Constitution."^' Thus Irish law can apply to children who were bom  in another 

State and are to be adopted in another State. The need to temper the extra

territorial reach of Irish law with respect to international law was expressed 

by McGuinness J in M C  v. Delegacion Provincial de Malaga!^^ This was in 

relation to the exercise of jurisdiction over a child resident abroad, and could 

apply equally to these circumstances.'^^

W hile, in general, the reluctance to apply Irish law extra-territorially stems 

from comity and respect for other States, there also have to be questions 

raised about the extra-territorial application of the requirements of the 

Adoption Act 1988 as a constitutional principle. The first question is whether 

the Constitution, in its protection of the marital family, only permits adoption 

in the narrow circumstances set out in the Act, or whether it would allow 

more generous criteria of adoptability for children of marital parents. This 

would mean that a simple difference from the Irish legislation would not be 

enough to find the foreign law in breach of Irish constitutional principles.

This was not a question answered by the Supreme Court in its analysis in In re 

Adoption Bilf'^ which, once it acknowledged that the State was allowed to 

vindicate and restore the personal rights of a member of a family by altering 

the constitution of that family if necessary, examined solely the terms of the 

bill before it. The second question is whether this severe restriction on

N ortham pton County C ouncil v. A D F  and  M F [1982] ILRM 164; London Borough o f  
Sutton  V. RM  [2002] 4 IR 488; F oyle H ealth  an d  S ocia l Services Trust v  E.C. an d  N.C. HC, 
D unne J, 7'*’ Sept 2006.
" ^ [1 9 9 9 ]2 IR  363.

Reluctance to use the constitutional protection o f  the fam ily in such a way can be seen in 
K ent C ounty C ouncil i’. 5  [1984] 4  ILRM 292  although Finlay P was careful to distinguish  
previous case law on the basis that it was not certain here that the child should be adopted. 
^ ^ 1 9 8 9 ] IR 656.
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adoption o f marital children, which has been broadly criticised in I r e l a n d , i s  

well-founded enough to be exported beyond the borders.

On the question of whether non-recognition of a foreign adoption can be 

based on the assessment of the foreign authority of the adoptability of the 

child, the Adoption Act 1991 sets out in section 1 the definition of a foreign 

adoption and this is the place where Irish law could impose a set of criteria for 

when a foreign child is available for a foreign adoption. The only criterion 

this section actually does set down as to the category o f children than can be 

adopted is that the child must be younger than 18. Most of the other criteria 

do, however, set down certain requirements for the procedure leading to the 

adoption that can assist in ensuring that a child is not adopted in 

circumstances where he or she should be cared for by his or her birth family. 

The first of these is that the adoption must be in the best interests of the 

child.'*^ This requirement could be important in ensuring that a child is not 

removed from his or her birth parents in a manner that is inconsistent with his
47or her right to be cared for by them. In addition, section 1 (a) requires that 

the consents necessary under the law of the place of the adoption have been 

obtained or dispensed with, section 1(c) requires that the law of the place 

where the adoption was effected required an enquiry to be carried out into the 

child, adoptive parents and parents or guardian and section 1(d) prohibits 

receiving or giving payment for the child. In addition, the public policy 

discretion available in recognising the adoption could also be relied upon to 

refuse recognition to an adoption that removed a child from his or her birth 

parents.

The question of consent is left to the foreign law under which the adoption is 

effected. Section 1(a) of the Adoption Act 1991 provides that in order to be a 

foreign adoption:

Shannon, C hild Law  (Thom son Round Hall, 2005), at 308-309; Children’s Rights A lliance  
The C onstitution and Children: A P osition  P aper on the P ro p o sed  Referendum  on C h ildren ’s 
R ights (Jan 2007) available at: http://ww w.childrensrights.ie/pubs/C RA Constitution.pdf

O riginally this requirement was that the authorities by whom  the authority w as effected  
must g ive due consideration to the best interests o f  the child, but this was amended by s. 10 o f  
the A doption Act 1998.

A lthough it must be acknow ledged that other factors surrounding the best interests o f  the 
child may dictated otherwise, and that the Irish court may take a wider best interests o f  
children generally approach, rather than rely on the intricate facts o f  any given case.
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“the consent to the adoption of every person whose consent to the 

adoption was, under the law of the place where the adoption was 

effected, required to be obtained or dispensed with was obtained or 

dispensed with under that law”

This leaves the matter entirely to the discretion of the foreign State and 

provides no mechanism for questioning their methods of obtaining or 

dispensing with consent.

As regards the position of foreign children whose parents are married,"^* 

Shannon suggests that, in relation to TM and AM  v. An Bord Uchtdla^'^

“Given the rights enjoyed under Article 41 of the Constitution, the 

adoption abroad of a child who is a member of a marital family might 

not be recognised unless provisions similar to those in the 1988 Act 

have been satisfied.” *̂’

It is worth noting that the TM and A M  case concerned the making of an 

adoption order by an Irish statutory body bound under Irish law. This is a 

different question to whether an adoption made abroad by a foreign authority 

and which complies with foreign law, will also have to comply with Irish 

legislation regarding the adoptability of the c h i l d . H o w e v e r ,  a question 

mark remains over whether the approach of Irish law means that a foreign 

adoption order should not be recognised because, first, it infringes public 

policy, as evidenced by the prominence given to a marital family in the 

Constitution, by allowing the possibility that a child was removed from a 

marital family, or, second, that it was not effected for the purpose of

The example of the Irish legislation regarding the adoption o f  a child whose parents are 
married is used a number o f times in this chapter. This is not necessarily because it is an 
example o f  a provision that protects a child’s rights, as the rule has been strongly criticised as 
being contrary to the best interests o f certain children, but because it presents a good example 
to demonstrate the operation o f certain aspects o f private international law rules. 
’̂ [1993]ILRM  577.

Geoffrey Shannon, Child Law  (Thomson Round Hall, Dublin, 2005), at 316.
See also B inchy, “The Implications of the Referendum for Constitutional Protection and Human 

Rights Part II” (2004) 22 ILT  166 for the criticism  that the judgm ents show  confusion between  
the private international law issues o f  jurisdiction and choice o f  law.
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promoting the interests and welfare of the child because it is in the interests of 

a child who is born into a martial family to remain in that family.^^

The fact that an adoption was not effected for the purpose of promoting the 

interests and welfare of the child can sometimes be too wide a ground of 

refusal. An interesting point was made by Dyson LJ:

“[T]here will be cases in which although an adoption order was made 

without regard to the best interests of the child, it can be seen, with 

hindsight, that adoption was, in fact, in the child’s best interests; and 

that the fact that the order was made, and has been recognised in the 

jurisdiction in which the child has been living, has enabled a family 

relationship to develop. In such circumstances the fact that the order 

was made without regard to the child’s best interests is not a reason to 

refuse recognition to the family life which has, in fact, developed as a 

result of the order.” ’̂̂

In this case, the child was adopted despite the fact that the birth parents would 

have been able to care for him. The judges were careful to draw a distinction 

between such a breach of the international instruments relating to adoption, 

and a breach related to the payment for or illegal trafficking of children. It all 

depended on the circumstances o f the case.

The public policy^'* and best interests grounds for non-recognition require an 

individuated investigation by the recognising authority into each and every 

adoption. While it is clear that the authority can build up information on the 

countries that such adoption orders most frequently come from, such as their 

laws and procedures for assessing a child’s availability for adoption, some

Re J.H, an infant [1985] IR 375.
Singh V. E ntry C learance O jficer [2005] QB 608, 625 per D yson LJ. It is to be noted that 

in this case the issue was the grant o f  an entry clearance and not the recognition o f  an 
adoption, but it can be seen to apply to the latter also.

It is arguable that the public policy o f  not permitting adoptions w hich have breached the 
relevant rules to be recognised is not com patible with having the ch ild ’s best interests as a 
paramount consideration; see In Re A doption  A pplication  (A doption o f  N on-P  atria l}  [1992] 1 
W LR 596  where R ollings J held that despite various breaches o f  the Adoption Act 1976 he 
found that an adoption order should be made because the child had been living with the 
adoptive mother since the adoption order was made in El Salvador and nothing short o f  an 
adoption order would meet the child’s need for security.
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merit can be seen in the approach of the United Kingdom which provides for 

certain designated States from which adoption orders will be recognised.^^ 

Such a designation can be made on the basis of an examination of their 

adoption laws and procedures and as such can ensure that adoption orders that 

are to be recognised come only from those States that have adequate 

safeguards in place to ensure that the child was not removed from his birth 

family in breach of his or her, or the birth fam ily’s, rights.

Rules in the Intercountry Adoption Convention^^

The Intercountry Adoption Convention makes the granting of an adoption 

conditional on the previous decision regarding the adoptability of the child. 

Article 4(a) places the responsibility of determining whether a child is 

adoptable with the competent authorities of the State of o r i g i n . T h e r e  is no 

definition of “adoptable” given in the Convention itself and this has been a 

point of criticism. As choice of law is not dealt with under the Convention, it 

is for the domestic law to determine the applicable law in each case and then 

apply it. Thus not only is there no guidance given as to what criteria that 

should be used to determine adoptability, there is also no guidance as to what 

law is most appropriately relied upon for this determination.

The preamble of the Intercountry Adoption Convention does state that:

Provided for in s 87 o f  the A doption and Children Act 2002. The current list was made in 
the A doption (D esignation o f  Overseas Adoptions) Order 1973 but is currently being  
reviewed: http://www.dfes.gov.ukyintercountryadoption/faq.shtm l#dlql 

Hague Convention o f  29 M ay 1993 on Protection o f  Children and Co-operation in respect 
o f  Intercountry Adoption (N o 33).

This is the sam e as in the Inter-American C onvention on conflict o f  law s concerning the 
adoption o f  minors (Art 3), but can be contrasted with the Hague Convention on Jurisdiction, 
A pplicable Law and R ecognition o f  Decrees Relating to Adoptions 1965. This Convention  
g ives jurisdiction to grant an adoption to the authorities o f  the states where the adopter is a 
national or is habitually resident (Art 3) and this authority then applies its internal law to the 
conditions governing adoption (Art 4). So, in effect, for the question o f  whether a child is 
adoptable, the first point o f  reference is the law  o f  either the nationality or the habitual 
residence o f  the adopter. Article 5, however, provides that the authorities have to apply the 
national law  o f  the child relating to consents and consultations, except for those relating to the 
adopter and his or her fam ily.
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“Recalling that each State should take, as a matter of priority, 

appropriate measures to enable the child to remain in the care of his or 

her family of origin”

As noted above, the United Nations Convention on the Rights of the Child 

contains similar statements. The measures referred to in these provisions 

must include ensuring that, before a determination that a child is adoptable is 

made, efforts will be made to find the child’s family and examine whether it is 

feasible for the child to return to live with the family. It may also require 

ensuring that there is no extended family member available and capable of 

caring for the child before looking to adoption to provide alternate care.

The Central Authorities of the State of origin then have to provide a report 

about the child and send this to the Central Authorities in the receiving 

S t a t e . T h i s  report must include information about the adoptability of the 

child. Both Central Authorities must at this point agree that an adoption may 

p r o c e e d . I t  is clearly open for the Central Authorities of the receiving State 

at this point to refuse the making of an adoption order if they feel that the 

child is not adoptable according to their law, and would infringe principles of 

their constitutional or human rights law. Thus if according to the report it 

appeared that the child’s parents were married, but that the requirements of 

the 1988 Act were not met, Irish authorities, once the Intercountry Adoption 

Convention has entered into law here, would have the ability to refuse the 

making of an adoption order concerning this child. While this process could 

be viewed as giving the child the double protection of two laws before 

severing ties with his or her family, such a blanket refusal may have no 

beneficial effect for an individual child. The authorities of the State of origin 

could just proceed with an adoption with adoptive parents from a receiving 

State that was not as strict, or the child could remain living in an institution 

without family care.

On the other hand, a refusal to proceed with an adoption from the receiving 

State would have a role in raising awareness concerning the importance of

Art 16 o f  the Intercountry Adoption Convention.
Art 17 o f  the Intercountry Adoption C onvention.
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taking the necessary steps to ensure that the child cannot be cared for by his or 

her own family. The exchanges between Central Authorities should result in 

an exchange of information on their national laws and how they feel the rights 

of children are best protected in these situations. It would be hoped that this 

would lead to the development of a standard that would provide protection for 

the child’s rights.

In addition to structuring the test for adoptability to ensure that a child is not 

unnecessarily removed from his or her birth family, best interests 

considerations can be used to bring about this result. Under the Intercountry 

Adoption Convention, Article 4(b) requires the competent authorities of the 

State of origin to determine that an intercountry adoption is in the best 

interests of the child. However, it is unclear if this provides a second chance 

for the possibility of the child being raised by his or her birth family to be 

considered as that is covered by the previous determination of adoptability.

The best interests consideration seems to be linked more with the question of 

whether there are domestic adoption possibilities for the child than with a 

reconsideration of care by the birth family. It is to be presumed that the best 

interests of the child will be viewed as being served by being cared for by his 

or her birth parents in most circumstances but there may also be disagreement 

as to when this is not the case. A pertinent example here would be poverty 

and whether the inability of a family to provide financially for their children 

should be considered as a reason why it is in their best interests to be removed 

from them.^°

The final requirement of the Intercountry Adoption Convention linked with 

the removal of a child from his or her birth family is contained in the 

provisions regarding consent. There are three aspects to the consent 

requirements of those who have parental responsibility for the child. First, 

they must receive counselling and advice as to the effects and consequences 

of the adoption.^' Second, the consent must be given in the required legal 

form and expressed or evidenced in writing. W hile the exact format of the

^  Another example could be the intellectual capacity of the parents. This appeared to be the 
reasoning behind the removal o f the children into public care in Olsson v. Sweden (1989) 11 
EHRR 259.

Art 4(c)(1).
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consent is left to the national laws, the requirement that it be in writing is 

made mandatory. Third, the consent must not have been induced by payment 

or compensation of any kind.^“ Finally, the consent of the mother, if required, 

must be given after the birth o f the c h i l d . N o  time limit is, however, given 

and there is nothing to prevent a consent being considered valid even if given 

directly after the birth of the child. This can be contrasted with Article 5(4) of 

the European Convention on the Adoption of Children 1967^"  ̂which provides 

that if a time limit is set it is to be no less than six weeks and if a time limit is 

not set the consent must have been given at such time as will enable the 

mother to recover sufficiently from the effects of giving birth to the child.

Such an approach allows a new mother to fully reflect on the consequences of 

her decision.

It is interesting to note that the Optional Protocol to the Convention on the 

Rights of the Child on the sale of children, child prostitution and child 

pornography^^ requires Contracting States to ensure that their criminal or 

penal law fully covers:

“improperly inducing consent, as an intermediary, for the adoption of 

a child in violation of applicable international legal instruments on 

adoption;”^̂

This can be said to incorporate the consent requirements as set out in the 

Intercountry Adoption Convention and make them into a critical part of the 

definition of illicit child selling.^’ As a matter of international law, 

intercountry adoption constitutes the sale of a child, or child trafficking, when 

consent is induced in violation of the standards set out in the Intercountry 

Adoption Convention.

“  Art 4 (c)(3).
Art 4 (c)(4).
ETS N o 58.
Optional Protocol to the Convention on the Rights o f  the Child on the sale o f  children, 

child prostitution and child pornography (G A Res 54 /263  annex I, 55 U .N . GAOR Supp. (No. 
49) at 44 , U .N . D oc. A /45/49  (V ol. I) (2001))

Art. 3(a)(ii).
Sm olin, “Intercountry A doption as Child Trafficking” (2004) 39 V alparaiso U L Rev  281, 

at 300.
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In addition to the requirements regarding consent and the prohibition of 

payment, Article 29 of the Intercountry Adoption Convention also prohibits 

contact between the child’s parents and prospective adoptive parents until 

after the consent for adoption has been given, or unless the contact is in 

compliance with the conditions established by the competent authority of the 

State of origin. This is an extra safeguard to ensure that undue pressure is not 

used to procure the adoptability of the child.

Overall, the scheme set out in the Intercountry Adoption Convention seeks to 

ensure that a child’s right to his or her birth family is not breached by 

providing for a system through which an adoption is organised. Two 

problems can, however, be identified. The first is that the Convention itself 

does not go far enough. The consent provisions and requirement that an 

assessment of adoptability be made focus the attention of the competent 

authorities of the State of origin on the right of the child to be cared for by his 

or her birth parents if they are in a position to do so. However, the absence of 

a definition of adoptability, a time limit for the m other’s consent or a unified 

approach to ensuring that families are supported sufficiently to allow them to 

raise their own children if they wish to do so,^^ places a limit on the ability of 

the Convention to achieve its potential to protect the rights o f children. The 

second is the problem that the provision of the resources that are necessary to 

put this system into operation that will ensure that the certification of 

adoptability and adequacy of consent are not merely rubber stamps may prove 

to be too onerous for developing countries. The many other pressing social 

problems that developing countries face may be seen to have a stronger need 

for the allocation of scarce resources.

There is an argument that the availability o f  intercountry adoption means that countries are 
not forced to tackle problems that their dom estic p olicies may be causing for fam ilies and 
children, a particular exam ple here being the one-child policy  in China which, along with a 
cultural preference for boy children, means that there are many C hinese girls in orphanages 
there available for intercountry adoption.
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The Prohibition of Payment®®

The sale o f children is prohibited by the Optional Protocol to the Convention 

on the Rights o f the Child on the sale o f children, child prostitution and child 

pornography’  ̂and is defined in Article 2:

“Sale o f children means any act or transaction whereby a child is 

transferred by any person or group o f persons to another for 

remuneration or any other consideration.”

The line drawn between illegal child trafficking, or the sale o f children, and 

legitimate intercountry adoption, is when there is remuneration or 

consideration for the transfer o f the child. This is strictly forbidden under 

national legislation in most countries.’ '

Most o f these prohibitions contain an exception for reasonable expenses and 

two specific concerns have been raised about the appropriate definition o f  

reasonable expenses. The first is the possible payment o f “gifts” to the birth 

families when they relinquish their child and the second is the payment of 

intermediaries for their services. In both cases, there are problems o f proof 

regarding what the intention behind the transfer o f money or other 

consideration was, and sometimes even that the transfer took place. Sm olin’" 

argues that the fundamental legal distinction between a legitimate adoption 

and the illicit sale o f a child is unclear in both theory and practice. This is

It has been noted that the association of child trafficking with intercountry adoption will 
strike som e as obvious, others as offensive: Smolin, “Intercountry Adoption as Child 
Trafficking” (2004) 39 Valparaiso U L Rev 281, 283. For details of some o f the adoption 
scandals that have reached public attention in which children were bought or taken from their 
parents and later sold see: Blair, “Safeguarding the Interests o f Children in Private 
International Law: Assessing the Gatekeepers” (2005-2006) 34 Capital U L Rev 349.
™ Optional Protocol to the Convention on the Rights o f the Child on the sale o f children, 
child prostitution and child pornography (GA Res 54/263 annex I, 55 U.N. GA OR Supp. (No. 
49) at 44, U.N. Doc. A/45/49 (Vol. I) (2001)).

S 42 o f  the Adoption Act 1988 prohibits receiving or giving paym ent in consideration o f 
the adoption o f a child and makes this an offence, as does s 95 o f the Adoption and Children 
Act 2002 in England. S 25 o f the Adoption Act 1955 in New Zealand also prohibits paym ent 
for adoption, although exceptions are made for reasonable expenses to accredited adoption 
agencies, and in addition s 27(d) of that Act it is an offence to give or receive paym ent. The 
international conventions in the area also prohibit it: the Intercountry Adoption Convention, 
the Inter-Am erican Convention on conflict o f laws concerning the adoption o f minors and the 
European Convention on Adoption.

Smolin, “Intercountry Adoption as Child Trafficking” (2004) 39 Valparaiso U L Rev 281.
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because it is illusory to distinguish between buying children and paying for 

adoption services and the law has no effective system for preventing adoption 

intermediaries from profiteering from adoption.

The role of private international law in these circumstances in also uncertain. 

Before making an adoption order, the relevant authority may have to ensure 

that there has been no payment for the child and the question of what is a 

reasonable expense or otherwise, and what definition to use for this may arise. 

The same question may also arise when the recognition of an adoption order 

made abroad is sought. The approach in Ireland is that for an adoption to be 

recognisable it must comply with the condition that:

“the adopters have not received, made or given or caused to be made 

or given any payment or other reward (other than any payment 

reasonably and properly made in connection with the making of the 

arrangements for the adoption) in consideration of the adoption or 

agreed to do so.”^̂

However, no definition is given of a payment reasonably and properly made, 

or who and what law is to determine that any payment falls within this 

category. The Adoption Board must be satisfied that the adoption is a foreign 

adoption, in that it complies with this and other conditions, therefore implying 

that it is the Adoption Board that makes the determination regarding any 

payment. The choice of applicable law can be between the law of the forum, 

the law of the habitual residence of the child or the law connected to the 

parents, either their habitual residence or domicile.

In England, the previous legislation provided for the retroactive authorisation 

of a payment made in connection with an intercountry adoption^"^ and this was 

used occasionally to allow the later making of an adoption order in cases 

where the initial placement did not follow the required procedure. The courts 

in these cases were far more concerned with the future welfare of the child 

and that he or she had been living with the prospective adoptive parents for a

” s  1(e) 1991 Act.
S 57(3) o f  the Adoption Act, 1976.
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certain period of time already7^ This demonstrates another problem with 

policing the area. While the wrongs committed by infringing the rules on 

adoptability and payment which protect the child are so severe as should 

invalidate every action done, in certain cases the consequences, that is the 

child living and having bonded with a family abroad, cannot, in the interests 

of the current welfare of the child, be undone.

However, it does not always work out well. In the case of Re M  (Adoption: 

International Adoption Trade a home study report prepared by an 

independent social worker found the couple suitable to adopt child from the 

United States, despite Bamados and the local adoption and fostering team 

finding previously that the mother was unsuitable to adopt for a variety of 

r e a s o n s .W ith in  5 months of the adoption orders being made in the United 

States, the couple had separated, and three months after that the mother had 

committed suicide. The adoptive father abandoned the child, who was placed 

with foster parents. A total of about $18,500 had been paid, $1000 going to 

the birth parents and the rest being divided out between the lawyers, the
78adoption agency and the independent social worker who prepared the report.

The threat of non-recognition in the receiving country could have an effect on 

reducing illicit payments and, at the very least, such a provision shows that 

private international law can incorporate some rules aimed at protecting 

substantive rights. It is, however, arguable that far more effective would be 

stricter controls in the country of origin and that the creation of a unified, 

raised standard for ensuring that children are not being sold or in anyway 

commodified or used merely to acquire profit, is a distinctly stronger 

approach than the piecemeal operation of private international law can 

achieve.

In Re Adoption Application (Adoption o f  N on-Patrial)  [1992] 1 WLR 596; In Re Adoption  
Application (Adoption o f  Non-Patrial)  [1992] 2 WLR 110; WM (Adoption: Non-Patrial)  
[1997] 1 FLR 132.

[2003] 1 FLR n i l .
Including the long history o f  involvem ent o f  the social services with the fam ily and the 

serious health problems and previous suicide attempts o f  the mother
Munby J gave his judgm ent in public hoping to attract more attention to the issue and 

condem ned the “evil and exploitive trade” in children: [2003] 1 FLR 1111,  1113.
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The Right to Grow up in a Family Environment -  

Enabling Adoption

The second obligation on the State from the recognition of the importance of 

family life for the child is to take action in circumstances where the child’s 

existing family no longer functions to meet the child’s needs7^ Article 20(2) 

of the Convention on the Rights of the Child provides that the State is 

obliged, in accordance with its national law, “to ensure alternative care for 

such a child.” The rights of the child in these circumstances include the right 

to be raised in a family environment. This is a factor that has to be considered 

when the State is providing the necessary alternative care. Adoption is clearly 

a form of alternative care and one that will provide the child with a family 

environment. Its importance is emphasised in section 8(2) of the European 

Convention on the Adoption of Children 1967 which provides that in 

considering whether a proposed adoption is in the interests of a child the 

competent authority is to pay particular attention to the importance of the 

adoption providing the child with a stable and harmonious home.

The right of the child to be raised in a family environment requires the State 

to put in place a system where children who cannot be raised in their own 

families can be raised as part of other families. The most recognisable ways 

to do this are adoption and foster care.^“ The Islamic States provide for the 

institution of kafala that also fulfils this role. However, these systems 

generally depend on the existence of families who are willing to care for 

children, and while States may provide incentives, it is difficult to see how 

every child can be guaranteed a family, much less one that provides love 

happiness and understanding.

In Article 21(b) of the Convention on the Rights of the Child intercountry 

adoption is set down as a means of alternative care, although the principle of 

subsidiarity means that it is placed lower than any suitable care in the country

Duncan, “The Protection of Children’s Rights in Intercountry Adoption” in Liz Heffernan 
ed., Human Rights: A European Perspective 326.

And this is expressly set down in s 20(3) o f the CRC.
ETS No 58.
With adoption being generally preferable because it is more long term and stable.
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of origin.*^ Article 21(3) of the Convention on the Rights of the Child 

provides a mandate for all Contracting States to promote the objectives of this 

article, providing a system of intercountry adoption that comprises all the 

necessary safeguards and controls to ensure that the rights of children are 

protected at all times, through bilateral or multilateral agreements to ensure 

that the placement of a child in another country is carried out by competent 

authorities or organs.

This mandate was then taken up by the Hague Conference when it negotiated 

the Intercountry Adoption Convention which sets up a system for the making 

of an intercountry adoption and also assisting the institution of intercountry 

adoptions by providing for their recognition in other States. W ith respect to 

intercountry adoption, the Convention on the Rights of the Child sets goals; 

the Intercountry Adoption Convention provides the means to accomplish 

these g o a l s . I t  does, however, contain a different hierarchy of preferred care 

than the Convention on the Rights of the Child, a normative disagreement that 

is obscured by the focus on procedure in the Intercountry Adoption 

Convention. In the Intercountry Adoption Convention, intercountry adoption 

is preferred over incountry institutional care, where the Convention on the 

Rights of the Child reflects an opposing approach. It would appear that the 

drafters, and signatories, of the Intercountry Adoption Convention are saying 

that the Convention on the Rights of the Child is wrong in this regard and this 

is difficult to reconcile with the wide ratification and near-universal 

acceptance of the Convention on the Rights of the Child and the rights it 

contains.

While this is a significant problem of international law, the approach that was 

favoured in the Convention on the Rights of the Child can be criticised. It 

could be said to envisage the child not being sent abroad for adoption if he or 

she could be cared for in an institution in the State of origin. To some degree.

Both these aspects are reiterated in Art 17 o f  Declaration on Social and Legal Principles 
relating to the Protection and W elfare o f  Children, with special reference to Foster Placem ent 
and A doption N ationally and Internationally adopted by General A ssem bly resolution 41/85  
o f  3 D ecem ber 1986.

Maravel, “The U N  Convention on the R ights o f  the Child and the Hague C onference o f  
Private International Law; The D ynam ics o f  Children’s Rights through Legal Strata” (1996) 6 
Transnat'l L & C ontem p P robs  309, at 318.

279



and in response to a variety of situations, institutional placements of some 

kind are used as child welfare measure throughout the world. Although there 

are some circumstances in which this can be a worthwhile solution, there are 

significant potentially negative long-term effects of institutionalisation.*^ The 

serious problems relating to the care of children in institutions have received 

significant media attention in the last two d e c a d e s .W h i le  a lack of 

resources in some State institutions means that the facilities are not adequate 

for the care of children, any form of institutionalisation can have long-term
87consequences for children.

The application of the subsidiarity principle would appear to be entirely for 

the authorities of the State of origin, and it is to be assumed that this would be 

done using their own law. There would seem to be no role for the recognising 

country in such a determination, although the consideration of the possibility 

of a domestic placement could be questioned by the receiving State under the 

Intercountry Adoption Convention and perhaps be used as a ground for not 

proceeding with the adoption. While public policy could perhaps be used to 

justify a refusal to recognise an adoption on this ground, it is unclear whether 

this should be done. First, it would seem that the authorities of the State of 

origin are best placed to make determinations about the existence of suitable 

alternatives and second it is unclear that such a refusal would actually prompt 

the State of origin to carry out further consideration of a domestic placement, 

or whether the child would in fact be returned to an institution. Issues of this 

kind require more general awareness and rules, and are unlikely to be 

improved on a case-by-case basis.

The provision of a system under which intercountry adoption orders can be 

made and recognised, and strict safeguards should be observed, provides 

assistance towards the vindication of a child’s right to a family. A system 

whereby intercountry adoption orders can be made will allow more States to

For an argument that institutionalisation is a breach o f  children’s rights see; D illon,
“M aking Legal R egim es for Intercountry A doption R eflect Human R ights Principles: 
Transforming the United N ations Convention on the Rights o f  the Child with the Hague 
C onvention on Intercountry A doption” (2003) 21 Boston U L J  179.

This is particularly so in the case o f  Romania and Russia, although these are not the only  
countries where children suffer problem s in institutions.
87 Sheila Greene et al, A Study o f  Intercountry A doption  O utcom es in Ireland: A Sum m ary  
R eport (Children’s Research Centre, Trinity C ollege, 2007).
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make use of intercountry adoptions where children are in need of a family. It 

is important that in creating these systems, regard is had to both the need for 

safeguards and controls and also to avoiding unnecessary bureaucratic hurdles 

to adoption that will prevent adoptions and leave children in institutional 

care.*®

The system o f recognition provided in the Intercountry Adoption Convention 

is also important as this ensures that the child does not lose his or her adoptive 

family when a border is crossed. Irish legislation also provides for the 

recognition of certain intercountry adoption orders and this too provides 

protection for the right of a child to a family by allowing the family to bring 

the child back to Ireland as his or her legal parents.

A clear example of the interaction between the recognition o f a foreign 

adoption and the right to family life can be seen in the case of Singh v. Entry 

Clearance Officer. P r e v i o u s  cases before the European Court of Human 

Rights had emphasised that the relationship between an adopted person and 

adoptive parent is in principle of the same nature as any other family 

relationship.^*^ In this case, the adoptive parents adopted the son of the 

father’s cousin in a religious ceremony in India. This adoption was 

recognised in India but not recognised in the United Kingdom. The child was 

raised by his birth parents in India, but he was brought up to believe that they 

were his aunt and uncle and that his adoptive parents were his real parents.

His adoptive parents also supported the child financially, were in frequent 

contact with him and made all major decisions concerning his life. At the 

time of the case the child was seven years old. The Court of Appeal found 

that the refusal of the Immigration Appeal Tribunal to grant the child an entry 

clearance for the United Kingdom was a breach of his right to family life 

under the European Convention on the Rights of the Child.

D illon, “M aking Legal R egim es for Intercountry A doption R eflect Human Rights 
Principles: Transforming the United N ations Convention on the Rights o f  the Child with the 
Hague Convention on Intercountry A doption” (2003) 21 Boston U L J  179, at 213.

[2005] QB 608.
^  Pini I' Rom ania  (2004) 4 0  EHRR 312. This case also demonstrated that the practical ties 
between the parties are to be exam ined in order to make a finding o f  fam ily ties, and a legal 
link alone is not sufficient.
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The extent to which the rights of the child are vindicated through the 

recognition of foreign adoption orders depends on the success of the 

recognition provisions encompassing all adoptions that ought to be recognised 

and how it deals with the effects of the adoptions. The application of the 

various recognition provisions are discussed further in Chapter 5.

Problems with Intercountry Adoption as a Method of 

Providing a Child with a Family Environment:

The Right to a Cultural Identity

A significant challenge to the vindication of the child’s right to a family 

through intercountry adoption is the child’s right to a cultural identity. In 

addition to the right to family relations and the right to be cared for by his or 

her parents, Articles 8 and 7 of the United Nations Convention on the Rights 

of the Child also provide for rights to cultural identity. The impact on these 

by an intercountry adoption links in with wider debates as to the ethics of 

removing a child from his or her State of origin to be adopted abroad.

However, it would seem, with regard to private international law rules at least, 

that the right of a child to a family will outweigh rights to be raised in the 

State of origin where there are no suitable adoptive parents there. In the 

Intercountry Adoption Convention the principle of subsidiarity applies and the 

competent authorities of the State of origin are required to give consideration 

to the possibility of placing the child for adoption domestically.^' In addition, 

under Article 16, the Central Authorities of the State of origin must give due 

consideration to the child’s upbringing and his or her ethnic, religious and 

cultural background. These factors may also ensure that question of the 

child’s rights to a cultural identity and the possible infringement o f these 

rights through the intercountry adoption order are considered. These 

requirements go some way towards ensuring that child’s relationship with his 

or her country of origin is not severed unduly, but does not require that

Art 4.
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children must stay in their country of origin regardless of the type of care they 

will receive there.

The European Commission of Human Rights heard a complaint centred on the 

loss of a child’s identity through adoption, although it did not involve an 

intercountry adoption.^" The child was a member of the Traveller community 

in Ireland but was placed for adoption with adoptive parents from the settled 

community. While the Commission acknowledged the importance of the 

child’s identity, it considered the likely loss of the child’s Traveller heritage 

was only one factor to be weighed up in determining the necessity of the 

adoption order. The parents’ inability to care for the child justified it in this 

case.

Supplying the Needs of Adopting Parents

The increase in intercountry adoptions over the last few decades cannot be 

solely attributed to either an increase in awareness of the plight of children or 

an improvement in transport and communication links to make such 

developments possible. In fact, one of the major driving forces behind the 

growth in intercountry adoptions is the decrease of children available for 

adoption domestically in Western countries. Demographic and social changes 

contributing to these dwindling numbers are the greater availability of 

contraceptive aids, the legalisation of abortion, the higher workforce 

participation of women, the postponement of childbirth to later in life and an 

increasing destigmatisation of single motherhood, as well as state support for
Q-3

single mothers.

This has led to a demand for intercountry adoption that is being met by a 

supply of an increasing number of abandoned children in the developing 

world and thus the language of economics has entered into the area of 

intercountry adoption. This alters the phenomenon from a purely 

humanitarian measure into “a more complex and controversial social

ED V. Ireland  App, 25054/94, unreported, European Commission o f Human Rights, 18 
October 1995.

UNICEF (1998) 4 Innocenti Digest, at 2.
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p h e n o m e n o n . I n  these instances, the desire of the adoptive parents to have 

a child can lead to the philosophy of a right to a child.

“All too often in these cases, adoption, whether intercountry or 

domestic, becomes an act of selfishness, an expression of an inability 

to accept being thwarted, a way or resolving a frustration by putting 

the burden on others who are less economically privileged.

This attitude can allow abuses and trafficking to flourish. This approach 

denounced by the Parliamentary Assembly of the Council of Europe in a 

recommendation adopted in 2000. They emphasised that

“The purpose of international adoption must be to provide children 

with a mother and a father in a way that respects their rights, not to 

enable foreign parents to satisfy their wish for a child at any price; 

there can be no right to a child.”

The recommendation goes on to express opposition to the current 

transformation of international adoption into a market regulated by the 

capitalist laws of supply and demand, and characterised by a one-way flow of 

children from poor states or states in transition to developed countries. 

Ratification of the Intercountry Adoption Convention is one of the solutions 

outlined.

While the provision of legal mechanisms for intercountry adoption, such as is 

found in the Adoption Act 1991 in Ireland and the Intercountry Adoption 

Convention, allow for the finding o f a family for a child, and incorporate 

many safeguards, it is undeniable that the existence of such mechanisms also 

benefits many adoptive parents. It allows them a system whereby they can 

acquire a child from abroad and be sure that this acquisition will be 

recognised in their State. These mechanisms may provide certain obstacles to

van Loon, “International Co-operation and the Protection o f  Children with regard to 
Intercountry A doption” (1993) 244 R ecueil des Cours 191, at 230.

Saclier, “Children and Adoption: W hich Rights and W hose?” in U NIC EF (1998) 4 
Innocenu D ig est 12, at 12
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their acquisition of a child, but it would be made much harder if no such 

system was in place at all and such adoptions were not accorded recognition.

The protection of the child’s right to a family is not one that should be 

vindicated at any cost. Often this right can be a screen to hide mechanisms 

which treat children as commodities and the adoptive parents as the central 

actors. The presence of mechanisms for intercountry adoption must be 

created and applied with the needs and right of the child given a significant 

priority.

“It is a matter of finding suitable parents for children in need, rather 

than suitable children for adults in need. This is not to suggest that the 

feelings and desires of prospective adopters are of no concern; of 

course, they are of great importance. But the process itself, the order 

and manner in which events occur within matching and placement, 

should reflect the child-centred model.

The European Court of Human Rights has stated that the right to adopt, as 

such, is not included among the rights guaranteed by the ECHR.^^ However, 

the earlier Commission case law that it relied upon did not entirely rule out
98that the right to adopt may form part of the right to found a family, at least 

in relation to married c o u p l e s . I t  is unclear, if such a right was found to 

exist, what form it would take and who it could be enforced against, without 

infringing rights of children.

The rules and regulations in the area need to remain focussed on their mission 

of serving children whose need for a permanent family must be met by, rather

Duncan, “The Protection o f  Children’s Rights in Intercountry A doption” in Liz Heffernan 
ed.. Human Rights: A European P erspective  326, at 331-332.

P ini V Rom ania  (2004) 4 0  EHRR 312, 342. And in an earlier case the C om m ission noted 
that it also does not appear in the Convention on C ivil and Political Rights: X  v. Belgium and  
the N etherlands App 6482 /74 , unreported, European C om m ission on Human Rights, 10 July 
1995.

Art 12.
X  V . B elgium  an d  the N etherlands  App 6482 /74 , unreported, European C om m ission on 

Human Rights, 10 July 1995, where it was found that there was no right o f  an unmarried 
person to adopt an adolescent.
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than created by, the intercountry adoption n e tw o rk .O b je c tiv e  

determination that a particular child would have been entitled to alternative 

care, even without the presence of the intercountry adoption mechanism, is 

the key and necessary precondition to ethical adoption.

Conclusion

The rules of private international law interact with the right of the child to a 

family but it is difficult to say to what extent they provide protection for the 

right. It would seem reasonably clear that provisions regarding the 

recognition of foreign adoption orders are a significant protection of a child’s 

right to a family, and particularly for the child’s right to his or her relationship 

with his or her adoptive family being legally recognised. However, in all 

other aspects, such as determining the adoptability of a child, private 

international law can add some confusion to the issues.

A first aspect of this is a confusion over the application of a standard of the 

lex fori. In many instances this can be justified on the basis that it is the law 

of one of the parties to the adoption. However, the question arises whether 

the application of the lex fori is considered important because of its 

connection to one of the parties or because adoption is an area that is poised 

over the border between public and private law and a court will generally 

apply its own public law rules.

A second aspect is the role of non-recognition. It would seem that when an 

adoption was made in breach of some of the applicable rules, it should not be 

recognised. The breach of rules gives adequate justification to private 

international law rules to refuse to recognise such an adoption order, be it 

because the adoption was invalid, fraud was used, or on more general public 

policy grounds. Non-recognition in these instances can also be used as a

Blair, “Safeguarding the Interests o f  Children in Private International Law: A ssessin g  the 
Gatekeepers” (2005-2006) 34 C apita l U  L R ev  349, at 403.

D illon, “M aking Legal R egim es for Intercountry A doption R eflect Human Rights 
Principles; Transforming the United Nations Convention on the Rights o f  the Child with the 
Hague Convention on Intercountry A doption” (2003) 21 B oston U L J  179, at 189.
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punishment for the parents for their behaviour in obtaining an adoption order 

in this way. But non-recognition also affects the child, an innocent party in 

these proceedings. Clearly if the birth parents of the child come forward and 

are in a position to care for the child, non-recognition and the return of the 

child to the birth parents may be an option. But in other cases, where this 

does not happen and if the child has bonded with the adoptive parents and 

they are in all other respects eligible as adoptive parents, non-recognition will 

possibly not be a suitable solution, and not one that accords with the child’s 

best interests.

Overall, the area of the right of the child to a family is one that might be better 

dealt with by international law standards, stricter domestic law rules and 

greater public awareness. While private international law rules in the area do 

include significant measures recognising and incorporating the rights of the 

child, and have showed significant innovation in doing so by moving away 

from jurisdictional and choice of law requirements, problems in the area do 

seem to be beyond the control of such rules.
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Chapter 9 The Right to Maintain Contact with 

Both Parents

Contact as a Right

The concept of contact can be found under a num ber o f labels: access, visitation, 

parenting time. It involves a child spending tim e with, or otherwise 

comm unicating with, a person and is the practical demonstration o f a continuing 

relationship.' It is a concept common to most fam ily law systems, and contact 

arrangements can arise in a number of different instances, most commonly 

between children and a parent with whom they do not live, as for example after 

parental separation, or when the child has been taken into public care or has been 

adopted.^

Although originally contact, or access to the child, was viewed as a parental right, 

with the increasing recognition o f children’s rights, this situation has changed.
-5

The United Nations Convention on the Rights o f the Child' articulates contact as 

a right o f the child. Article 9(3) states:

State parties shall respect the right of the child who is separated from one 

or both parents to maintain personal relations and direct contact with both 

parents on a regular basis, except if it is contrary to the child’s best 

interests.

Article 10(2) provides that international boundaries should not inhibit this right.

' Mason, “Thinking about Contact -  a Social or a Legal Problem?” (2000) 12 CFLQ 15, at 15.
 ̂Contact arrangements can also be made for the child to see other people, usually relatives such 

as grandparents. However, the right of children to this form of contact is less established so focus 
will be on parental contact here.
 ̂United Nations Convention on the Rights o f the Child (577 UNTS 3, G.A. res. 44/25, annex, 44 

U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989)).
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A child whose parents reside in different States shall have the right to 

maintain on a regular basis, save in exceptional circumstances, personal 

relations and direct contacts with both parents."^

These formulations leave the precise content of the right undetermined and there 

remain a number of questions such as whether the right relates only to already 

established relationships or whether a State has a duty to assist in the creation of a 

relationship that is not already in existence^ or how to balance this right with 

rights of parents to individual autonomy.

The European Court of Human Rights has had many opportunities to examine the 

issue of contact under Article 8 of the ECHR.^ The first and most important 

principle that the Court laid out is to be found in W v. UK  ̂where it stated that;

“The mutual enjoyment by parent and child of each other’s company 

constitutes a fundamental element of family life.”^

Any restriction on contact or access thus automatically has to be justified 

according to the terms of Article 8; the restriction has to be proportionate and 

necessary. The Court has held that restrictions on access have to be scrutinised 

more strictly than decisions in relation to custody and the national authorities do 

not have as wide a margin of appreciation.^ The reasoning for this is because 

limitations on access can effectively curtail the family relations between a young 

child and the parent. As with most aspects of Article 8, the European Court 

views all the actors, parents and children, as rights-holders in the relationship, 

and these rights must be balanced. The basic premise is, however, that “for a

Art 10(2) o f the Convention on the Rights o f  the Child.
 ̂Bailey-Harris, Barron and Pearce, “From Utility to Rights? The Presumption o f  Contact in 

Practice” (1999) 13 Int J  L Pol & Fam  111, at 112.
 ̂European Convention for the Protection o f  Human Rights and Fundamental Freedoms 1950 

(ETS N o 5) (ECHR).
’ (1988) lOEHRR 29.
* Ibid., 48.
® Somm erfeld v. G erm any (2003) 38 EHRR 756, 769.
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harmonious development, a child must have contact with both parents, to the 

extent that this [is] consistent with the best interests of the child.” ’°

Once again, the best interests o f the child reign supreme and restrictions on 

contact and access can be justified in any circumstance where the child’s welfare 

requires it. Determ ining the best interests of the child is largely left to the 

national authorities with the Court only concerning itself with ensuring that the 

reasons relied upon were relevant and sufficient. The Court has generally been 

more concerned with the degree o f involvement of applicant parents in the 

decision necessary to protect their interest and also to ensure that all the relevant 

information is before the decision-making body. "  These cases are usually 

brought by the parent who does not have custody, and so the Court has not had 

the opportunity to examine the issues involved from the perspective o f a possible 

infringement o f the child’s rights. Instead, we have a reasonably clear picture o f 

what parents’ rights in the area involve, accompanied always by a compatibility 

te.st with what the national authorities have determined that the child’s best 

interests are.

Another, more recent and more directly relevant. Council o f Europe Convention
12is the Convention on Contact Concerning Children. This came into force on the

r ‘ September 2005 but as yet only has three ratifications or accessions so does

not have the power of widespread acceptance. The second part of this

Convention deals with the particular issues o f prom oting trans-frontier contact

and will be discussed below. The Contact Concerning Children Convention also

provides principles o f good practice generally concerning the rights o f children as

regards contact that are to be applied by judicial authorities when m aking or
1amending contact orders. The Convention represents a change in terminology:

Hoppe  V. G erm any (2002) 38 EHRR 285, 296.
“ Kosm opoulou  v. G reece  [2004] 1 FLR 800 (ECHR).

European Convention on Contact Concerning Children 2003 (ETS N o 192).
Art 3. This is based on the premise that, if  all jurisdictions are follow ing the same principles in 

making contact order decisions, this will increase the likelihood o f  their acceptance, and therefore 
recognition and enforcement, in other jurisdictions. See the Council o f  Europe, Explanatory 
R eport to the C ontact Concerning Children Convention (2003), at para 10.
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the phrase used is “contact with” rather than “access to”.'"̂  A useful definition of 

contact is given in Article 2 that reflects three different aspects of the concept. 

The first is when the child stays for a lim ited period of time with, or meets, a 

parent or other person with whom he or she has fam ily ties and with whom he or 

she is not living. The second is any form  o f communication between the child 

and such person. The final aspect is the provision of information to such a person 

about the child or to the child about the person. This broad definition of contact 

reflects its underlying purpose in ensuring the maintenance o f relationships and 

the recognition that direct contact is not the only way to achieve th is.’^

The key principle relating to contact is set out in Article 4. This provides that a 

child and his or her parents shall have the right to obtain and maintain regular 

contact with each other. This contact can be restricted or excluded only where 

necessary in the best interests of the child and it is also provided that, where 

unsupervised contact is not in the best interests of the child, supervised personal 

contact or some other form of contact should be considered. The Convention 

places an obligation on judicial authorities to ensure that parents are informed of 

the importance for their child of establishing and maintaining contact, to 

encourage agreements and to have the sufficient information at their disposal to 

allow them to take a decision in the best interests o f the child.

In domestic settings, judges are now starting to come to deal with disputes 

relating to contact on the basis of the child’s rights. This can be seen from the 

statements such as;

The children or the child under consideration has a right to a relationship 

with both parents unless there are cogent reasons why the child or 

children should be denied contact.'^

Recital 9 o f  the Preamble. The Council o f  Europe, Explanatory R eport to the Contact 
Concerning Children Convention  (2003) at para 6 explains that this is to emphasis and strengthen 
the fact that children are holders o f rights.

Mason, “Thinking about Contact -  a Social or a Legal Problem?” (2000) 12 CFLQ  15.
A rt7.
Re A (Contact: D om estic Violence) [1998] 2 FLR 171, 174 per Connell J.
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Traditionally contact has been seen as a right of the parent and even still, while

acknowledging the impact on the best interests o f the child, courts can sometimes

be reticent about either crediting the child with the right, or undertaking an

analysis that begins from the right of the child. An Irish case acknowledges that

it is the function of the judge “to see whether or not it would be for the benefit of
18these children to see their m other.” However, this appears to start from a 

premise that a m other should be allowed to see her children unless it is not for 

their benefit, rather than that the child has a right to contact that should only 

remain unexercised if  it is not in his or her best interests. In addition, Irish 

legislation speaks o f access to a c h i l d , a n d  the parents’ right o f access to a 

child.^®

The movement towards acknowledging contact as a right o f the child seems to 

have occurred without significant analysis as to the impact this has on the role of 

contact and the m aking o f decisions about its exercise. It is possible to view 

contact as a right o f the child in two different ways. Looking at rights as ways of 

empowering children, the right o f children to contact is their right to associate 

with their parents if they choose to do so.^' W hile older teenagers will 

themselves exercise this choice, for younger children the choice may have to be 

made for them. The role of best interests in these circumstances can be seen as 

the tool used to ascertain if the child would choose to associate with their parents. 

Likening the right to contact to the right of freedom of association places the 

same limits on it; the right to associate with another is limited by their right not to 

associate. This would help explain the reason parents are not forced to have 

contact with their children.

' ^ N A D v .  ^ [ ig g S l I L R M  153, 156.
Guardianship o f  Infants Act 1964, s 1 IB, as inserted by s 9 o f  the Children Act 1997.

However, s 1 ID  o f the same Act does speak o f  the child maintaining personal relations and direct 
contact.

Guardianship o f Infants Act 1964, s 1 i(2)(a).
This viewpoint can be seen to link in with the will theory o f  rights, although with som e 

alterations.
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The other view of contact can be as a way o f protecting children, Hnking in with 

the theory o f rights as protecting interests. Contact with parents is in a child’s 

best interests and so the child has a right to it, and to its being enforced. In this 

way, the only reason that contact would not be enforced is if there was some 

harm to the child that overrode the positive impact of contact on the child’s best 

interests. For older children whose choice may be regarded as determining the 

issue, the reason for this is it would be against their best interests to force them to 

see a parent against their will, rather than because the right to contact is related to 

their choice.

The courts do not tend to engage in detailed analysis of the basis for and theory 

behind the right to contact, concentrating instead on assessing best interests and 

likely harm.

The bigger question, however, is what difference approaching contact as a right 

of the child, under either of these viewpoints, would have on deciding contact 

cases, compared to instances where it is viewed as a right o f the parent subject to 

the best interests o f the child. If contact is viewed as generally being in the best 

interests of the child, there will generally be a presumption of contact in both 

instances. W hile it may not be strictly necessary for the right to contact to be 

acknowledged as a right of the child’s in order for the individual child’s right to 

be vindicated, in order to assess how a particular system of law is reacting to the 

claims o f children’s rights, this is a relevant concern. To accord to children a 

right to contact makes them subjects rather than objects in a dispute.

Problems with Contact -  Domestic and International

This is a complex area, because the aim is to achieve two different and 

conflicting objectives: respecting the will o f the spouses when they do not 

want to stay in an unsatisfactory relationship, and maintaining -  and, if

Or assumption, using terminology preferred by Thorpe LJ in Re L {a child)(contact:dom estic  
violence) and other appeals  [2000] 4 All ER 609, 637-638.
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necessary, restoring and reinforcing -  the relationships between the child 

and the non-custodial parent.

There are a num ber of obstacles standing in the way of the vindication of the 

child’s right to maintain contact with both parents. The first is the possibility of 

harm to the child that might result from such contact. The only limit placed on 

the right to contact is that exercise o f the right m ust not be contrary to the best 

interests of the c h i l d , o r  that the possible harm to the child m ust not outweigh 

the benefits to be received from contact. This harm includes physical and 

psychological harm. W hen clearly some levels of psychological harm, such as 

inducing high levels of fear in the child, are blatantly unacceptable, there are 

borderline areas where there is no judicial consensus o f whether denial of contact 

is warranted. Particular examples of these are when the contact parent has 

abused the other parent, although the child him or herself is in no danger, and 

when there is a high level of conflict between the parents and the child is being 

used as a pawn between them. Courts often place conditions on contact to reduce 

the level of harm that can result. These include ordering supervised contact or 

indirect contact, such as letters or phone calls.

The second obstacle is the reluctance o f the parents. The hostility of the custodial 

parent towards contact is a common barrier to the exercise o f contact rights.

There can be many reasons for this reluctance, ranging from legitimate fears for 

the safety o f the child to a desire to punish a form er partner. There is perhaps a 

difference between the acceptable threshold o f the possibility of harm stemming 

from contact recognised by the custodial parent and that recognised by the court 

decision makers, which can lead to parents, mothers especially, being deemed 

“implacably hostile” . In all cases, however, there is a difficulty o f enforcement. 

It is commonly accepted that a punishm ent, such as imprisonm ent or financial

Bastard, “Different Approaches to Post-Divorce Family Relationships: The Example o f  Contact 
Centres in France” in Dewar and Parker (eds.) Family Law: Processes, Practices and Pressures 
(Hart Publishing, 2003) 271, at 272.

As in Art 9(3) o f  the United Nations Convention on the Rights o f the Child.
Re J {a m inor)(contact) [1994] 1 FLR 729, 736, per Balcom be J.
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penalties, inflicted on the custodial parent will impact on the child also, the 

innocent party to the dispute.

The European Court of Human Rights has examined the issue of enforcement on 

a number of occasions. In Olsson v. Sweden (No. it was held that, while 

national authorities must do their utmost to bring about co-operation of all
27concerned, “their possibilities of applying coercion in this respect are limited”. 

The use of coercion in the delicate area of with whom children should have 

contact and the extent of that contact is likely to have traumatic effects on the 

children involved and would not be in their best interests. This approach has 

been modified slightly in some more recent cases. In Ignaccolo-Zenide v.
T O

Romania the Court held that

“Although coercive measures against children are not desirable in this 

sensitive area, the use of sanctions must not be ruled out in the event of 

unlawful behaviour by the parent with whom the children live.”^̂

The reluctance of the parent with whom the child is not living to exercise contact 

represents a complete denial of the child’s right to contact, but receives far less 

discussion than the hostility of the custodial parents. Courts and legislators are
•5A

reluctant to order an unwilling parent to have contact with a child,' and there is 

legitimate doubt over the value that any such contact would have for the child. 

While there are many reasons for an unwillingness to exercise contact, some 

reluctance may be generated by the anticipated continuing conflict with a former 

partner. The creation of a secure legal framework, and an emphasis on the rights 

of the child involved, may encourage some of these unwilling parents to exercise 

contact.

“ (1994) I7E H R R  134.
Ibid., 182.
(2001)31  E H R R 212.
Ibid., 240.
Allhough see the N ew  Zealand case o f  PN  v. B N  (Parenting Orders)  [2007] NZFLR 320  where 

the court found that under the Care o f  Children Act 2004 it had jurisdiction to impose on a 
reluctant contact parent contact arrangements which met the best interests o f  the child.
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A final obstacle is the wishes o f the child. W hile these are not always decisive, if 

the child is o f sufficient age and maturity, his or her wishes and views should be
•3 1

taken into account. The reluctance on the part o f the child can sometimes be
32traced to indoctrination by the custodial parent, or can be linked to a desire to 

protect or side with the custodial parent, as well as a desire to avoid parental 

conflict. As the child gets older, there may also be a desire to spend free time 

with peers, rather than with one or other parent.

International Dimension

These problem s increase when the issue is placed in an international context, that 

is when the child resides with the primary caregiver within one State and the 

contact parent resides in another. The problems outlined above still exist, and 

interact with a number of new issues that exacerbate the difficulties faced.

One new issue can be that o f distance. Depending on the size o f the countries 

involved and the distance between them, an international boundary may not place 

a greater distance between the child and the contact parent, but it m ust be 

accepted that in many instances it does. Some of the problem s this presents are 

inevitable and will have to be worked around rather than overcome. First is the 

expense that will be encountered in the exercise o f contact, which has to be 

allocated between the p a re n ts .S e c o n d  is the time involved in travelling to 

exercise contact, either for the child or the parent or both. The nature o f the 

contact between parent and child will be altered, with the contact parent seeing 

the child for longer periods during holidays, rather than seeing the child weekly 

or fortnightly. This can reduce the level of involvement o f the parent in the 

week-to-week aspects of the child’s life, although use can be made of

United Nations Convention on the Rights o f  the Child, 1989, Art 12.
Re J (a minor)(contact) [1994] 1 FLR 729.
In som e cases regarding relocation, the custodial parent is permitted to relocate on the condition 

that the custodial parent pays for travel costs involved in exercising contact, or that support 
payments are reduced to account for travel expenses. In re Marriage o f  Condon  (1998) 62 
Cal.App.4th 533.

297



comm unications technology to ensure a m ore frequent comm unication between 

the child and parent.

Some other problems may be ameliorated by relevant laws or services. These 

can include where the contact parent travels to spend time with the child, only to 

find at arrival that contact is refused by the other parent. This creates a level of 

urgency as, if the parent cannot see the child in the tim e allotted for the visit, it 

may be months before he or she can travel again. There can also be difficulty in 

seeking to secure legal representation long d i s t a n c e , o r  even attem pting to 

obtain information about procedural or substantive requirem ents concerning 

contact in another country.

The interaction of two separate legal systems also causes problems. Coupled 

with the problems of enforcement m entioned above is the possibility that one 

jurisdiction will not recognise the decision rendered previously in another 

jurisdiction. This can put the contact parent to the cost, both financially and in 

terms o f time, o f initiating fresh proceedings for contact in the State where the 

child now lives. Further difficulties are the possibility o f a significant period of 

interruption to the exercise o f contact, a different attitude towards contact in the 

new State which may lead to a reduction in contact and the distress for the child 

that relitigation of the issue might cause.

The introduction of a second State also means that there can be more than one 

court involved in deciding issues o f contact and there are a num ber o f risks 

here.^^ The first is that of conflicting orders coming from different courts where 

provisions regarding contact differ depending on which country the child is in at 

the time. Further problem s are caused if enforcem ent is then sought in a third

^  Gottfried, “Virtual Visitation; The W ave o f  the Future in Communication between Children and 
Non-Custodial Parents in Relocation C ases” (2002) 36 Fam L Q  475.

Duncan, “Transfrontier A ccess/Contact and the Hague Convention o f  25 October 1980 on the 
Civil Aspects o f  Child Abduction -  Final Report” Prelim inary D ocum ent No 5 o f  July 2002 fo r  
the Special Commission o f  Septem ber/O ctober 2002.

Duncan, “Transfrontier Access/Contact and the Hague Convention o f  25 October 1980 on the 
Civil Aspects o f  Child Abduction -  Final Report” Prelim inary D ocum ent No 5 o f  July 2002 fo r  
the Special Commission o f  Septem ber/O ctober 2002.
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State which has to decide which, if either, of the two prior orders to recognise and 

enforce. On the opposite side, there may be situations where no court will accept 

jurisdiction to hear a case, or the court that has jurisdiction to hear it will not 

produce an order that is enforceable in the country where the contact is to take 

place.

The interlocutory nature of contact decisions can cause further issues in the 

international context. Contact orders are continually modifiable and the case 

remains somewhat open until the child reaches maturity. It is recognised that a 

contact order made when a child is five years old will probably be completely 

unsuitable when the child is fifteen. Allocation o f jurisdiction to modify foreign 

orders is difficult to get right. An over-readiness to take jurisdiction to modify 

where there is a lack o f connection with the child or the dispute can lead to 

confusion and instability with regard to the contact regime. On the other hand, 

reluctance to allow an order that is substantially enforceable but needing minor 

m odifications due to changed circumstances to prevent the relitigation of the 

entire dispute creates its own issues.

A problem that can be faced by the prim ary caregiver parent is that, if contact is 

to take place outside the jurisdiction o f the habitual residence of the child, the 

contact parent may seek to retain the child in that other jurisdiction beyond the 

agreed upon dates of the contact. If the order that allocates day-to-day care of the 

child to one parent and contact to the other is not recognised or enforceable in the 

other State, the primary caregiver will find it difficult to get the child returned to 

the habitual residence. The contact parent may even take the step o f m aking an 

application in his or her home state for full custody of the child. In addition to 

possible detriment to the child’s best interests, this can impact his or her right to 

contact with the original primary caregiver. It can also pre-emptively influence 

decisions by the prim ary caregiver and courts as to whether contact which would 

take place across an international border should be allowed to take place, thus 

reducing contact between the child and the other parent.
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Private International Law Rules

W ithin the last thirty years, several new international instruments have attempted 

to create a system to protect contact rights. The question of the extent to which 

these instruments have succeeded in vindicating the rights o f children requires an 

examination of the mechanisms they provide for overcom ing the challenges and 

obstacles to the exercise of the right. In addition, the attitude of these instruments 

towards contact being a right o f the child helps to assess how they have been 

influenced by general conceptions of the child’s right to contact.

Common Law Rules

As it is only with the advent of modern travel opportunities that the issue of 

contact across international borders has achieved a degree o f prominence, it was 

not often examined by itself under the traditional comm on law rules. Instead 

rules regarding how contact issues would be resolved are merely an aspect of the 

rules regarding custody disputes more generally.

Under established common law rules, the Irish courts would have jurisdiction to 

make a custody order in respect of a m inor where at the comm encem ent of the
37proceedings the m inor is an Irish citizen or present in Ireland. This represents 

an exception to general common law thinking, according to which nationality is 

not viewed as an adequate jurisdictional base. In common law systems, 

jurisdiction is seen as essentially a procedural m atter with the courts of a State 

having jurisdiction if the defendant has been duly served with the rules governing 

the issue and service of summons. Thus if  the rules allow for the service of 

summons, the courts can have jurisdiction. In contact disputes, this will often

Law Reform Commission, R eport on the H ague Convention on the C ivil A spects o f  
International Child Abduction and Some R elated  M atters (LRC 12, 1985), at 3.
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mean whether the defendant parent, usually the parent with whom the child 

resides, can be served under the procedural rules.

Service o f summons is available in respect of all persons who are present within
-3Q

the jurisdiction ' and Order 11 o f the Rules o f the Superior Courts also allows for 

an application for leave to serve someone who is outside the jurisdiction in 

limited circumstances. In relation to children, an application can be made for 

leave to serve outside the jurisdiction when the child is either dom iciled in or is a 

citizen of Ireland."^® This application is at the discretion of the judge who has to 

look at the comparative cost and convenience"*’ of the case being heard within the 

jurisdiction. It is probable that the judge in a situation in which the application is 

being made on the basis of the child’s domicile, if the child had no other 

connection with Ireland than a dependent dom icile based on a parent’s domicile 

of origin, would have regard to cases in other common law jurisdictions such as 

England and Canada where jurisdiction based on the domicile of the child was 

rejected."*^

The fact that a custody order has been made in a foreign court would not prevent 

the issue being re-opened by an Irish court which would be bound to determine 

the issue anew in accordance with Irish law."*  ̂ This reflects the rules both in 

relation to recognition and enforcem ent and in relation to choice o f law. There is 

a historic denial o f recognition o f foreign custody orders, which can be seen in 

the case of McKee  v. McKee . T h e  foreign order is not to be recognised as such 

but instead considered in the course o f the judge’s decision. There are two 

reasons for this. The first is that a custody order is never final, but always subject

While the residential parent may seek a contact order to negate a foreign order, it is more likely 
that he or she would wait until the other parent seeks to enforce a foreign order and then ask the 
court to reconsider the issue.

Rainford  v. N ew all Roberts [1962] IR 95. Usually if the residential parent is present, the child 
will be too.
'‘“ Rule l( i)  o f  Order 11,R SC .

Rule 2 o f  Order 11, RSC.
In Re P  {G.E.HAn Infant) [1965] Ch 568; Walker and W alker ( \9 7 0 )  14 DLR (3d) 155.
Law Reform Commission, R eport on the Hague Convention on the Civil A spects o f  

International C hild Abduction and Some R elated M atters (LRC 12, 1985), at 3; W. v’. VK 
Unreported, High Court, 5 July 1978, D oyle J.

[1951] AC 352.
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to review and the second is that under national law, the best interests, or welfare, 

o f the child are paramount, not the national private international law rules.

The lex fo r i  is the applicable law in these cases.'^  ̂ This is reinforced by 

provisions in national legislation requiring the child ’ s best interests or welfare to 

be paramount that apply irrespective o f any private international law 

considerations that the case may otherwise raise.'*®

Council of Europe Conventions

Luxembourg Convention"*̂

The main principle o f the Luxembourg Convention is found in Article 7 where it 

is stated that a decision relating to custody given in a Contracting State shall be 

recognised, and where it is enforceable in the State o f origin, made enforceable in 

every other Contracting State. The third recital to the Preamble emphasises that 

the right o f access o f parents is a normal corollary to the rights o f custody. These 

rights are thus placed on an equal plane. This principle finds a practical 

statement in Article 1, which provides a definition o f decision relating to custody 

as follows:

A  decision o f an authority in so far as it relates to the care o f the person of 

the child, including the right to decide on the place o f residence, or to the 

right o f access to him.

As these extracts from the text show, it is the parents’ access rights that are seen 

as requiring protection.

Johnstone v. Beattie (1843) 8 ER 657, 10 Cl &  Fin 42 where the lex domicilii was rejected in a 
case concerning guardianship orders.

This is discussed further in Chapter 6.
European Convention on Recognition and Enforcement o f Decisions concerning Custody o f 

Children and on Restoration o f Custody o f Children 1980 (ETS No. 105).

302



An improper rem oval, defined as the removal o f a child across an international 

frontier in breach of a decision relating to his custody, will, due to the Article 1 

definition of custody, include a removal in breach o f access orders. Article 8 

provides for the restoration of custody in cases o f improper removal. The 

inclusion of breach o f access orders in the definition of improper removal 

provides an avenue for parents with access orders to seek the return o f the child 

to their jurisdiction when the child is removed by the prim ary caregiver without
48consent or permission.

•IQThis can clearly be seen in two Irish decisions. In SM  v. AJB  an English court 

order gave the father custody o f the child and the m other access on Saturday 

afternoons. The father then relocated to Ireland with the child. On an application 

by the mother, the Irish High Court found that the relocation by the father was an 

improper removal within the meaning of the Convention and that the only way 

for the access provisions to be enforced was for the return of the child to 

England. In RJ  v. the mother had custody and the father was granted access 

by an English court order. The mother subsequently rem oved the child to 

Ireland. The m other’s relocation was found to be an improper removal and it was 

ordered that the child should be returned to England.^'

The definition o f “improper rem oval” in Article l(d)(i) also explicitly includes a 

failure to return a child after a period of access spent in another country. This 

means that the removal of a child from the care of a person with lawful custody is

In cases o f  improper removal, the Convention seeks to Hmit the instances on which the 
exceptions will operate. If both parents are nationals o f  and the child is habitually resident in the 
State rendering the decision, and the application is made within 6 months, the Convention  
provides that no refusal o f  recognition or enforcement is allowed. If the application is made 
within six months but does not satisfy the other condition, only the Art 9 exceptions apply. The 
Art 10 exceptions are to apply in all other cases. However, Art 17 allows for a State to enter a 
reservation that the Art 10 exceptions will apply to all improper removal applications. Currently, 
o f the 35 ratifications and accessions, 20 States entered a reservation to this effect. W ebsite o f  the 
Council o f  Europe, Convention section,
http;//con ventions.coe. int/Treaty/Commun/ListeDeclarations .asp?NT = 105& CM = 1 &DF= 10/1 /20  
06&CL=ENG&VL=1 viewed on 1 October 2006.

[1994] 3 IR 491.
^°[1994] 1 IR271.

The issue o f  whether returning a child when there has been a breach o f  access as opposed to 
custody proper is the correct approach will be discussed further below  in relation to the Hague 
Abduction Convention.
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placed on an equal footing as the failure to return a child after the expiry of a 

period of authorised access. This is the same approach followed by the Hague
52Abduction Convention and is aimed at providing a secure legal framework 

which will give the primary caregiver confidence to allow contact to take place 

across an international border, thus encouraging the exercise of contact rights.

Article 11 provides that decisions on rights of access are to be recognised and 

enforced subject to the same conditions as other decisions relating to custody. 

According to Article 11(2) the competent authority of the State addressed may fix 

the conditions for the implementation and exercise of the right of access.^^ This 

recognises that, without disturbing the basic provisions regarding access, some 

flexibility may be needed in relation to contact o r d e r s . T h e  article would 

appear to allow the competent authority, often a judge in an application to 

recognise and enforce, to modify the terms of the provisions for access to take 

account of complicating factors that may have resulted from a relocation in the 

meantime, or other factors relating to the cross-border aspects of the situation, 

instead of enforcing the exact terms of the decision given by the other court. 

However, the courts have been particularly careful to abide by the injunction in 

Article 9(3), which states that in no circumstances may the foreign decision be 

reviewed as to its substance.

In Re A (Foreign Access Order: Enforcementf^  the trial judge decided that the 

father’s order for staying contact in France awarded by a French court, should not 

be enforced in full, but rather that the staying contact should be allowed to take 

place in England only. The Court of Appeal found that this was an impermissible

See below , pp 306 et seq.
This is similar to the Uniform Child Custody Jurisdiction and Enforcement Act, s 304 which 

provides that a state that does not have jurisdiction to modify a contact order may issue a 
temporary order either enforcing a visitation schedule made by the court o f  another state or the 
visitation provisions o f  a custody determination made by another state that does not specifically  
provide for a visitation schedule. This allows a court to issue a temporary order interpreting such 
phrases as “reasonable visitation” and allows a parent to immediately establish contact in a state 
and then seek a permanent order regarding it in the state that gave the original decision. These 
temporary provisions are to last only as long as it w ill take to get an order from the state with 
jurisdiction to modify.

M cEleavy, “International Contact -  Where does the Future Lie?” [2001 ] Int Fam U 5 5 .
”  [1996] 1 F L R 561.
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action by the trial judge as it infringed Article 9(3).^^ In Ireland, SM  v. AJB^^ also 

demonstrates a very cautious approach to the use o f Article 11 (2). The m other 

had been granted access on Saturday afternoons and this was “wildly impractical 

and unrealistic”^̂  if the child was in Ireland. M orris J in the High Court held that 

to make any alteration to the access arrangements would be an attempt on his part 

to review the substance of the o f the English order. Instead, as noted above, the 

child was to be returned to England.

A more recent Court of Appeal case calls for a m ore liberal interpretation.

Thorpe LJ stated:

Access orders can seldom be written on stone tablets. The orders are 

peculiarly vulnerable to change of circumstance, the m aturation of 

children, and the dynamics within sometimes the old family and 

sometimes a newly constituted family. In consequence enforcement, not 

only after lapse of time but after relocation and in a foreign court, is 

always likely to be problematic. These realities in my judgm ent demand a 

liberal construction o f Article 11(2) in order to achieve the overriding 

objectives of the Convention, one of which is to ensure that the act of 

relocation does not avoid the orders for contact made by the court that 

granted permission.

It remains to be seen whether other judges will find that the prior interpretation 

has been too narrow and follow this approach.

The Luxembourg Convention provides for a num ber o f exceptions in which the 

order regarding contact should not be enforced. These can be found in Articles 9 

and 10. The exceptions in Article 9 deal mostly with procedural matters, such as

Part o f the reason that this amendment to the original order was seen as a review o f  the existing  
decision related to the exact circumstances o f  the case, where the father could not afford to have 
the children for staying contact anywhere other than France. This meant that the effect o f  the 
decision o f  the English judge was to deny the father any access with the children at all.

[1994] 3 IR 491.
Ibid., at 496, per Morris J.
Re G {Foreign Contact Order: Enforcement) [2004] I FLR 378.
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ensuring that the defendant was duly served in relation to the proceedings that 

resulted in the order to be enforced. Article 10 contains more substantive 

grounds on which “recognition and enforcement may be refused” . The word 

“may” indicates a discretion, but in Ireland this appears to have been a discretion 

exercised by the Oireachtas in its implem enting legislation.^'^ It has been held in 

Ireland that when an exception under Article 10 has been m ade out, the courts are 

required to refuse recognition and enforcement.^' This was found to be 

consistent with the objectives of the Convention and in accordance with Irish 

constitutional provisions.^^ As this is not the approach taken in other 

jurisdictions,^^ it may be questioned whether it is a justified legislative 

foreclosure o f the judicial role as it prevents the courts from taking into account 

the circumstances and requirem ents of the children and parents, and their rights, 

in each individual case.

The first of these exceptions is when the effects of the decision are manifestly 

incompatible with the fundamental principles o f the law relating to the fam ily and 

children in the State addressed. The m other in R J  v. M R ^  sought to argue that, as 

she was not married to the father, it would be contrary to the fundamental 

principles of the law relating to the family and children to enforce an access order 

made in favour o f a natural father. This was rejected by both the High Court and 

the Supreme Court, which pointed out that section 11 o f the G uardianship of 

Infants Act 1964^^ granted the right to natural fathers to apply to the courts for 

custody o f and access to their children. Accordingly, an order of an English court 

granting a father access to his non-marital child was not in any way inconsistent 

with Irish law. This is an unsurprising decision, and it is difficult to envisage a 

decision that would be made by a European Contracting State that would be

® S 28(1) o f  the Child Abduction and Enforcement o f  Custody Orders Act 1991 which provides, 
inter alia, that the court shall refuse an application for the recognition and enforcem ent in the 
State o f a decision relating to custody where the court is o f  the opinion, on any o f  the grounds 
specified in arts 9 and 10 o f  the Luxembourg Convention, that the decision should not be 
recognised or enforced in the State.

RWv.  C C [2 0 0 4 ]3 IR  108.
Ibid.
See s 15(2)(a) o f  the Child Abduction and Custody Act 1985 in England which states a court 

“may” declare that the decision is not to be recognised.
^  [1994] 1 IR271.

As amended by s 13 o f  the Status o f  Children Act, 1987.
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manifestly incompatible with fundamental principles of law relating to the family 

and children.

The second exception in Article 10, which is invoked more commonly, is that 

there was a change in circumstance such that the effects of the original decision 

are manifestly no longer in accordance with the welfare of the child. This was 

examined in Re A (Foreign Access Order: Enforcement).^^ Here, the trial judge 

made the decision to order that the father should not be allowed to remove the 

children from the jurisdiction for staying contact in France on the basis that the 

position of the children had hardened and they were reluctant to spend time with 

their father in France. The Court of Appeal found that this analysis missed the 

essential question of whether circumstances had changed since the original order 

was made in France. It is only if this question is answered in the affirmative that 

the second part, about whether it is manifestly no longer in accordance with the 

welfare of the child, arises for examination.

This approach has been followed in Ireland in RW  v. In this case Finlay- 

Geoghegan J discussed the time frame for determining whether there had been a 

change in circumstances and relied on the Article 9(3) prohibition of a review of 

the merits of the order to hold that this ought to be determined from the point the 

order is made. However, it was indicated, obiter, that there may be 

circumstances in which the time frame might extend further back, such as where 

the order was made without substantive consideration of facts and for the 

purposes of continuing an earlier order. In such a situation, it may be consistent 

with the terms of article 10(l)(b) to consider a change in circumstances from the 

date of the earlier order.^^

Hutchinson, “Enforcement o f  Contact Orders and the Luxembourg Convention” [2000] Int Fam  
L 7  106, at 109. See also R.W. v. C.C. [2004] 3 IR 108 where Finlay Geoghegan J held that 
merely because the respondent’s husband was also a custodial guardian o f the child but was not 
joined in the contact order could cause problems between the two married custodial guardians 
was not a reason to refuse to recognise the order.
"  [1996] 1 F L R 561.

[2004] 3 IR 108.
The reason that it was unnecessary to decide this for the case, where the original order was 

made in January but the one to be enforced was made in the follow ing July and the father, who 
sought contact, had demonstrated an unwillingness to abide by the terms o f  the order in both
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The w ord “m anifestly” is com m on to both  o f  these exceptions and, upon 

exam ination  by the Suprem e C ourt in RJ  v. it was found that it p laced  an

onus o f p ro o f upon a party  objecting to the recogn ition  and enforcem ent o f  an 

order in re liance upon these provisions to estab lish  his or her case to a high 

degree o f  probability .

T he penultim ate exception relates to the ex istence o f a greater connection  

betw een the child  and the S tate in w hich recogn ition  and enforcem ent is sought 

than betw een the child  and the State that rendered  the original decision.^ ' T he 

final exception concerns the existence o f  an incom patib le  decision  in the S tate 

addressed, either rendered  in proceedings in itia ted  in that S tate before the 

subm ission for the request fo r recognition  and enforcem ent, or enforceable in that 

S tate after being  given in a third State.

O ther re levant and in teresting  aspects o f  the L uxem bourg  C onvention include the 

estab lishm ent o f C entral Authorities^^ w ho are to take, or cause to be taken, all 

steps it considers appropriate  to locate the ch ild , secure recognition  and 

enforcem ent o f the decision  and secure the represen ta tion  o f a person under 

conditions no less favourable than a residen t o f  that State w ho needs to in itiate a 

fresh application.^"^

Finally , A rticle 12 provides that if  there is no enforceable decision at the tim e o f 

a rem oval across an in ternational frontier, the p rovisions o f the L uxem bourg 

C onvention will apply to any subsequent decision  relating  to custody or access. 

T his is o f  assistance to the pro tection o f contact betw een the left-behind  parent 

and the child , as it will allow  the paren t to m ake the application for contact in his

February and August, was that Finlay-Geoghegan J was w illing to assume that, when the English
judge made the order in July, he was confident that the father would abide by its terms. Thus the
demonstration o f  unwillingness in August was a change o f circumstances. A lso relevant was a
change in the attitudes o f  the two girls towards seeing their father.
™ [1994] 1 IR 271.

Art 10(l)(c).
Art 10(l)(d).

73 A „  T
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or her jurisdiction without having to travel to the new residence of the child. 

However, it is to be rem embered that the order m ust be enforceable in the State 

of origin and there may be jurisdictional limits to such an application after the 

child has moved. The grounds for exception in Article 10 may provide an 

additional obstacle.

Overall there are some difficulties with the Luxem bourg Convention. It is 

geographically limited in scope and so not all international families will be able 

to utilise it. There are no jurisdictional provisions so the possibility of conflicting 

decisions remains. It is an order-based convention; to be useful in the protection 

of a child’s contact rights, the parent with whom the child has contact needs to 

have an order to that effect. The order also needs to reflect the current situation; 

an order that has been gradually refined by the parents to deal with changing 

circumstances, but not updated by court order, may no longer be in accordance 

with the welfare of the child and so the second exception in Article 10 could be 

used.

There is also a question as to whether the return of a child following a relocation 

in breach o f contact rights is the appropriate response. In the immediate short 

term it will ensure a continuation of the contact between the child and the non

resident parent, but the prim ary caregiver may apply for permission to relocate 

and move the child again, causing disruption and other difficulties for the child. 

However, a clear use for the Luxembourg Convention is ensuring the recognition 

and enforcement o f a contact order made subsequent to a decision to relocate 

from one European country to another. It will ensure that the left-behind parent 

who has received a contact order from the form er residence of the child will be 

able to rely on it in the new residence of the child. It may not be so useful in 

other situations.

Article 11(2) is an interesting provision that appears to take into account the 

difficulty o f the continually modifiable nature o f contact orders. Slight changes

This is further d iscussed  in relation to the A bduction C onvention .

309



can need a new order, especially if the parents find it difficult to come to 

agreement on how to deal with everyday situations. But the all-or-nothing 

approach taken by the courts, inspired presum ably by a desire to avoid the 

appearance, and stigma, o f judicial chauvinism, has meant that the article cannot 

be used in this way. There is perhaps an argument that if contact was viewed as a 

right of the child, a judge should be given greater flexibility to protect it. This 

could mean taking a decision where access has been ordered, and ensuring the 

conditions fit the practical situation of the child before the court, and possibly 

direct judicial comm unications between the judges involved to increase 

understanding of the situation. Concentration on strict private international law 

rules of recognition and respect for the integrity o f a foreign judgm ent can 

perhaps limit the flexibility necessary to ensure protection of the child’s right to 

contact.

European Convention on Contact Concerning Children^̂

W hile this Convention is particularly aimed at trans-frontier contact orders, it is 

more concerned with setting out the principles of how they should be dealt with,
77rather than providing an all-encom passing system itse lf  The principles it 

provides are that States should provide a system for the recognition and 

enforcement of orders made in other States concerning contact and rights of
78custody. They should also provide a procedure whereby such orders made in 

other State Parties may be recognised and declared enforceable in advance of 

contact being exercised within the State addressed.

Article 15 builds on Article 11(2) of the Luxembourg Convention and provides 

that a court recognising or declaring enforceable a contact order may:

European Convention on Contact Concerning Ciiildren 2003 (ETS N o 192).
Although Art 14(2) does provide that State may consider the Convention by itself as a legal 

basis for recognition and enforcement o f  foreign contact orders.
Art 14(l)(a).
Art 14(l)(b).
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Fix or adapt the conditions for its implem entation, as well as any 

safeguards or guarantees attaching to it, if necessary for facilitating the 

exercise of this contact, provided that the essential elements o f the order 

and taking into account, in particular, a change o f circum stances and the 

arrangements made by the persons concerned.

Although there is a proviso that the foreign decision cannot be reviewed as to 

substance, the powers given to the recognising judicial authority here are clearly 

extensive. The aim for the court is to facilitate the exercise o f the contact, while 

respecting the essential elem ents of the original order. This moves away from 

position where the overriding duty is to respect the original order and slight 

tweaks only are acceptable.

The Contact Concerning Children Convention also provides for Central 

Authorities whose duties include co-operating with one another to achieve the 

purposes of the Convention, providing and securing the transmission of 

information to each other and other competent authorities and taking all available
o n

steps to discover the whereabouts of the child. They are also to provide 

assistance to parents, children and other persons having family ties with the child
Q I

to institute proceedings regarding trans-frontier contact.

Conventions of the Hague Conference on Private International 

Law

Abduction Convention^̂

The general system implem ented by the Abduction Convention has been an 

undoubted success in achieving its objective of the return of children who have

Art 12.
Art 13(3).
Hague Convention o f  25 October 1980 on the Civil Aspects o f  International Child Abduction 

(No 28).
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been removed or retained in breach o f custody rights. However, the area of 

access rights has been identified as one o f the key areas in which the Convention
84appears to be working less well.

Securing protection for rights o f access is m entioned in the preamble and the 

Article 1 aims include ensuring that rights of access under the law of one 

Contracting State are effectively respected in the other Contracting States. 

Unfortunately, in the explanatory report, when considering that it is in the best 

interests for the child to maintain contact with both parents after separation, it 

states that access rights are the natural counterpart of custody rights,

a counterpart which must in principle be acknowledged as belonging to
D C

the parent who does not have the custody o f the child.

The Abduction Convention was signed a full nine years before the United 

Nations Convention on the Rights of the Child and so this attitude regarding 

access as a right o f the parent, albeit in the best interests o f the child, can be seen 

as a product o f the time. It is also reasonable to say that the view is not one that 

is necessary for the interpretation of the provisions o f the Abduction Convention 

and these provisions can be interpreted harmoniously with the view that contact 

is a right which is held by the child, if not alone, then at least jointly with the 

parent. It may, however, explain some of the weakness o f the terms regarding 

contact rights in the Abduction Convention itself.

The Abduction Convention contains three aspects for the protection and 

m aintenance of contact across international borders. The first is by including

Indeed it has been said to be working too well, and has been criticised for not allowing  
exceptions to cover situations such as a spouse escaping domestic violence. Kaye, “The Hague 
Convention and the Flight from Dom estic Violence: How W omen and Children are being  
returned by Coach and Four” (1999) \3  In tJ  L Pol & Fam  191; Weiner, “International Child 
Abduction and Dom estic V iolence” (2000) 69 F ord L Rev  593.

Lowe, “Problems Relating to A ccess Disputes Under the Hague Convention on International 
Child Abduction” (1994) i  Int J L & Fam 31 A, at 374, and in Perez-Vera, E xplanatory R eport on 
the 1980 Hague C hild Abduction Convention  (Permanent Bureau, 1982), at 17 it was 
acknowledged that the rule dealing with respect for access rights was “undoubtedly incom plete”.

Perez-Vera, Explanatory R eport on the 1980 Hague Child Abduction Convention  (Permanent 
Bureau, 1982), at 20.
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wrongful retention in the definition o f abduction, thus attempting to inspire 

greater confidence in residence parents that, if the child is spending contact time 

abroad with the other parent, the child will then be returned afterwards. The 

second is the provision in Article 21 that applications for the securing o f access 

can be made to the central authorities in the same m anner as an application for 

return. A third aspect is the increasing incidence o f courts interpreting the 

concept “custody rights” as being applicable to instances where parents have 

access rights, along with the right to decide on the residence of the child, 

including the right to veto a removal from the jurisdiction.

Providing for the concept of a wrongful retention, and placing it on the same 

level as a wrongful removal, is probably the m ost successful part o f the 

Abduction Convention dealing with access rights. It encourages respect for the 

contact rights of the child^^ by requiring com pliance from the contact parent to 

the terms o f the contact order or agreement. This will reassure the primary 

caregiver and create a situation where he or she will feel more secure, and less 

hostile, about arranging and organising cross-border access. Cases concerning 

wrongful retention that warrant judicial discussion tend to include doubts about 

whether the consent o f the left-behind parent was for a short visit or a
07  00

relocation, concerns about harm to the child that may result following a return 

or questions about whether the child had a habitual residence in the original
QQ

country before the visit. Outside of these scenarios, it is clear that a return order 

will be granted.

The Abduction Convention gives most attention to access in Article 21. The full 

text states:

Although it can perhaps be put more easily in the framework o f  an access right for the parent by 
balancing the responsibility to abide by the terms o f  the order or agreement, with vindication o f  
the right.

E.g. SR V.  MMR  unreported, Supreme Court, 16'’’ February 2006; A v. A (Children) (Abduction:  
acquiescence) [2003] All ER 284.

E.g U v . D  [2002] NZFLR 529.
E.g. SK  V. K P  [2005] 3 NZLR 590, Gitter v. Gitter, 396 F.3d 124 (2nd Cir. 2005).
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An application to make arrangements for organizing or securing the 

effective exercise o f rights of access may be presented to the Central 

Authorities o f the Contracting States in the same way as an application for 

the return o f a child.

The Central Authorities are bound by the obligations of co-operation 

which are set forth in Article 7 to promote the peaceful enjoyment of 

access rights and the fulfilment of any conditions to which the exercise of 

those rights may be subject. The Central Authorities shall take steps to 

remove, as far as possible, all obstacles to the exercise of such rights.

The Central Authorities, either directly or through intermediaries, may 

initiate or assist in the institution of proceedings with a view to organizing 

or protecting these rights and securing respect for the conditions to which 

the exercise o f these rights may be subject.

As can be seen, this article is considerably less emphatic than Article 12 which 

provides that after a removal or retention in breach o f custody rights, “the 

authority concerned shall order the return o f the child.” Article 21 has been 

subjected to varying interpretations by different M em ber States and a number of 

questions that have not been answered uniformly have been identified.^®

The first question is whether the article provides a basis for petitioning a court or 

administrative tribunal to secure access rights.^' M any courts have determined 

that a literal interpretation m ust apply and thus Article 21 does not establish a 

basis of jurisdiction for courts to intervene in access matters and is focused on 

procedural assistance from the relevant Central Authority. This can be seen in

*  Duncan, “Transfrontier A ccess/Contact and the Hague Convention o f  25 October 1980 on the 
Civil Aspects o f  Child Abduction -  Final Report” Prelim inary D ocum ent No 5 o f  July 2002 fo r  
the Special Commission o f  Septem ber/O ctober 2002, at 22.

This is largely a preoccupation o f  common law jurisdictions as in other jurisdictions 
proceedings are possible in any instance where the applicant is pursuing a substantive right. See  
Duncan, “Transfrontier A ccess/Contact and the Hague Convention o f  25 October 1980 on the 
Civil Aspects o f  Child Abduction -  Final Report” Prelim inary D ocum ent No 5  o f  July 2002 fo r  
the Special Comm ission o f  Septem ber/O ctober 2002, at 18.
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09the recent United States appellate decision of Cantor v. Cohen. This case 

presented the question of whether US federal courts are authorized to hear access 

claims under the International Child Abduction Remedies Act (ICARA), the 

federal legislation which implemented the Abduction Convention. The Court 

held that the terms of the Act had to be read in conjunction with the Convention 

and, after examining Article 21, found that it gave the applicant had no right to 

initiate judicial proceedings for access claims.

In England, a similar position is found \n Re G (a minor)(enforcement o f access 

abroad). The Court of Appeal held that the obligations imposed by Article 21 

were of an administrative, non-mandatory nature directed to central, not judicial, 

authorities and might be discharged by the arrangement of appropriate assistance 

to an applicant such as the introduction to local legal services. The Convention 

provided no independent source of jurisdiction and the application should have 

been framed as an ordinary application for a contact order under national 

legislation.

In a more recent case in the Court of Appeal, there was an obiter statement from 

Thorpe LJ regarding Article 21 which would suggest the emergence of a different 

approach.

In the intervening 12 years the majority of the common law Contracting 

States have adopted a more positive position and thus one that extends the 

utility of the Convention. Plainly, in my judgment, when the point returns 

for consideration to this court it is open to this court to reconsider the 

issue in the light of international jurisprudence. Since the question is to 

be decided according to Hague Convention law, this court is not eternally 

bound by the decision properly taken over 12 years ago reflecting the 

international jurisprudence as it then was.^”*

442 F. 3d 196 (4*'' Circuit, 2006). This decision is in line with other US authority, such as 
Teijeiro Fernandez v. Yeager 121 F.Supp.2d 1118 (2000) and B rom ley i’. B rom ley  30 F.Supp.2d 
857 (1998).
”  [1993] 2 WLR 824.

H unter v. M urrow (Abduction: Rights o f  Custody) [2005] 2 FLR 1119, 1128-1129.
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The international jurisprudence Thorpe LJ is referring to here, emanates from 

jurisdictions such as Australia, New Zealand and Scotland where a more positive 

approach towards obligations created by Article 21 can be seen.^^ In the words of 

Judge Adams:

Although Article 21 (and s 20) lay the active burden on the Central

Authority, the Court does not have to be deaf to that message.

It is in the light of decisions in these jurisdictions that the remaining questions 

regarding Article 21 arise.

The second question refers to the limits of a jurisdictional basis that could be 

created by Article 21 and includes whether the case has to concern established 

access rights that have been breached, or if the Article can be used to establish 

access rights. This question was discussed in the Australian case of Police 

Commissioner o f South Australia v. Castell?^ The Australian Full Family Court 

held that, while the Regulation 25 of the Family Law (Child Abduction 

Convention) Regulations, the Australian implementing legislation, gives 

jurisdiction to the court, it only applies to access rights already in existence. A 

contact order, when none exists already, is not an order that is appropriate to give 

effect to the Convention, or Australia’s obligations under the Convention. This 

decision was followed in Director-General, NSW  Department o f Community
Q O

Services v. Odierna where the application for access by an Italian father, who 

had been given custody rights in Italy but refused a return application in 

Australia, was refused. The court held that it did not have the jurisdiction to 

define the rights the father might have and then enforce them.

There appear to be no Irish cases on the point as yet.
*  G umbrell v. Jones [2001] NZFLR 593 
’’ (1997) 138 F L R 437.

Unreported, Family Court o f  Australia (Sydney), 17 March 2000.
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Another limit to the jurisdiction of the court could be an inability to alter the 

existing access arrangements. In Switzerland, Article 21 was used by a father to 

enforce an access order made as part of a divorce decree in the United States.^^ 

The mother opposed his request to the Swiss courts for access and sought to 

modify the United States decree. The court held that such a modification was not 

within the scope of the Hague Convention. In contrast, the court in New Zealand 

is permitted to modify the contact order if this is required by the welfare of the 

child.'°«

The third question relates to the nature of the procedures that are appropriate if 

Article 21 does provide a legal basis. There is debate as to whether the expedited 

procedures applied in return proceedings are to be used and whether legal aid 

should be available. In New Zealand in Gumbrell v. Jones^^^ it was held that

Because the issue arises under the general umbrella of the Convention,

and because this involves our international obligations, it will generally be

appropriate for the Court to fast-track these matters as it does with
102custody issues which arise under the Convention.

However, in the Scottish courts, it seems that not all applications warrant the 

expedited procedures. While an Abduction Convention application for access 

is permissible and the expedited procedures and rules regarding legal aid can 

apply to access as well, this is only to be used in situations of urgency shortly 

after the children are removed to the new country. Lord Prosser stated:

Case No. C 99 4313, 11/10/1999, Arrondissement judiciaire I Courterlary-Moutier-La 
N euveville (Switzerland).

Gumbrell v. Jones [2001] NZFLR 593.
[2001] NZFLR 593.
Ibid. para 35.
D 'onofrio v. Burrell 2000 SLT 1051.
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the whole language of the Convention, and in particular of Article 21, 

seems to me to show that what is envisaged is urgent action, soon after 

breach, to maintain the status quo on a relatively short term basis.

If the parent has no previously acquired access order or agreement, or if there is 

one but it needs significant amendment to fit the new situation, the procedures 

should be taken under the domestic court rules. Lord Prosser recommended a 

single procedure, where Article 21, with special procedures, could be relied upon 

for short-term purposes while the ordinary law would then take over for future 

considerations of alterations or adjustments that needed to be made when the 

child was settled in the country.

The final question looks at what substantive criteria should be applied and 

whether it should be the same as that applied in purely domestic access 

applications. \n Re G (a minor )(enforcement o f access abroad) it was held that, 

since Article 21 did not provide for mutual recognition or enforcement of access 

orders, the decision as to access was to be made under the national legislation, the 

Children Act 1989, unfettered by the Convention. In particular, the paramount 

consideration is the welfare of the c h i l d . B u t  proper weight, or “grave 

consideration” is to be given to the foreign order, ensuring a “fusion of 

international comity and child welfare.” Despite taking the opposing view that 

there is jurisdiction to hear access applications under the Abduction Convention, 

the New Zealand courts have also maintained the paramount position of the 

welfare of the child.

A completely different approach was adopted in Australia in the case of Director-
108General, Department o f Families Youth and Community Care v. Reissner. In 

this case, Lindenmayer J. concluded that the principle that the best interests of the

Ibid., 1057
As provided for in the Children Act, 1989, s 1(1) where the welfare o f the child is to the 

court’s paramount consideration when determining any question relating to the upbringing o f  the 
child.

Gum brell v. Jones [2001 ] NZFLR 593, para 25.
Gumbrell v. Jones [2001] NZFLR 593.

'“*[1999] Pam LR 330.
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child were the param ount consideration, which is enshrined in the Family Law 

Act 1975,*°^ is not a principle which applies to these proceedings. The best 

interests and welfare o f the child were still relevant but were not to be regarded as 

paramount. This decision was reached after consideration of a previous case 

which had found that this principle did not apply in return proceedings under the 

Abduction Convention.''^  Lindenmayer J. held that this applied to all 

applications taken under the regulations. W hile it was clear that the judge 

retained a discretion in such cases, and in exercising such discretion the welfare 

o f the child was an important consideration, there were other considerations also 

to be taken into account, including, for example, practicalities, the length o f time 

which had passed since the order to be enforced had been made and the purpose 

and intention o f the Convention.

Overall it would seem that the implementing legislation plays an important role 

in determining a particular jurisdiction’s answers to the questions posed by 

Article 21. The focus is clearly on interpreting this legislation with the objectives 

and text of the Abduction Convention. There is no direct mention of finding the 

approach that would best secure the contact rights for the child. W hen a parent is 

refused an application under Article 21, in the vast majority of cases there are 

other avenues in the domestic family law rules which can be followed to attempt 

to establish or arrange contact. However, the child’s right to maintain contact 

with a parent suffers from the delay, through no fault of the child, which is 

caused by the need to instigate fresh procedures under a different route. W hile 

perhaps cases of cross-border contact do not need to be privileged above 

domestic cases, outside the urgent situations recognised by Lord Prosser, clear 

and simple procedures should be in place so that parents know exactly what 

avenue they need to follow to maintain contact with their children. This could 

have been done by Article 21, by implementing legislation or by a generous

See s 60CA o f the Act which provides that in deciding whether to make a particular parenting 
order in relation to a child, the best interest o f the child are the paramount consideration. The 
objectives o f  the Part VII o f  the 1974 Act are to ensure that the best interests o f  the child are met. 

McCall  V McCall, (1995) FLC 92 551.
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judicial interpretation, but it would seem that in many countries the opportunity 

has passed and we must look elsewhere.

For children whose contact with the parent with whom they do not live is in 

addition to responsibility that parent has over whether they can live outside the 

jurisdiction, many courts have interpreted the concept of “custody rights” under 

the Abduction Convention to provide protection for this right o f contact.'* '

Article 12 provides for use of the return mechanism in cases where custody rights 

are breached and Article 5 provides that custody rights include the right to 

determine the residence of the child. This has led many courts to provide that, 

when a removal takes place without the consent o f the parent who had the right to 

refuse consent, this is a breach o f custody rights and return o f the child has been 

ordered. Butler-Sloss LJ in the English Court o f Appeal has stated, and many 

judges in other common law countries have repeated.

The expression “rights of custody” should be extended to concepts of
112custody beyond the ordinarily understood domestic approach.

As with all custody rights, this right o f veto can arise from operation o f law, 

judicial order or agreement between the parents. An example o f the first is 

Argentinean Civil Code which provides in s. 264(4) that, even after a divorce, the 

agreement of both parents is required if children are to leave the country. The 

German Federal Constitutional Court held that the removal of a child without the 

consent o f the person who has the right to determine the place o f residence o f the 

child, but not other rights o f custody, is also to be considered w rongful."^ 

Equally, courts in New Zealand""^ accepted that the veto provided for in the 

South African Guardianship Act 192 o f 1993 gave rise to a right o f custody in the

O f course, it is more easily stated that a parent whose rights o f  access are accompanied by 
rights to veto removal from the jurisdiction are the ones who get greater protection.

C. V. C. (Abduction)(Rights o f  Custody) [1989] WLR 654, 658.
2 BvR 1126/97, Bundesverfasungsgericht, 18 July 1997.
Secretary fo r  Justice y. Abraham s, ex parte  Brown  Family Court at Taupo, 15 August 2001.
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parent who is not the prim ary caregiver and Sw itzerland"^ came to a similar 

conclusion about Australian legislation. The Scottish courts have interpreted 

their own legislation, the Children (Scotland) Act 1995, which confers upon the 

contact parent the right to grant or withhold consent to the child’s removal from 

the United Kingdom, as giving rise to a right of custody."^ In both Israel"^ and 

England"^ the law of New York, including case law, was examined to find that 

there was a prohibition on the unilateral removal o f children and this was found 

to constitute custody rights. And in Canada an English court order stating that 

the child should live with the mother was found to leave to both parents 

remaining rights and responsibilities under the Children Act 1989, which reserves 

to the court the final say on whether children may be removed perm anently from 

the jurisdiction. A removal without consent was a breach of custody rights."^

120A similar conclusion was reached in Ireland in the case o f R C  v. IS. After an 

order of judicial separation had been granted, an order was made that the m other 

should have custody and the father access. Later the m other rem oved the child to 

Belgium without the permission of or notice to the father. He sought the return 

of the child. Finlay-Geoghegan J in the High Court looked to Irish legislation 

and constitutional principles to hold that as the father remained a guardian o f the 

child, and despite the fact that guardianship and custody are distinct concepts in 

Irish law, the father had the right to be consulted on the question of where the 

child should live. In the context of the Abduction Convention, faced with a 

choice between mere rights of access or rights o f custody, it was an “inescapable 

conclusion” '^' that the significant rights of a married parent with jo int

TR / i2 /7 9 9 9  Tribunal civil de I’Arrondissement de la Sarine, 17 May 1999.
Although the opposite conclusion on the same legislation was reached by the U S Court o f  

Appeals for the Fourth Circuit in F awcett v. M cR oberts 326 F.3d 491 (4*'’ Cir 2003) which 
follow ed C roll v. C roll 229 F.3d 133 (2"'' Cir 2000) to hold that no rights o f  custody arose. 

DG  V. EG  Judicial Register, C.A. 5532/93 (Supreme Court).
C V. C [ 1992] 1 FLR 163 (High Court).
Thorne v. D ryden H all (1997) 28 RFL (4th) 297 (British Columbia Court o f  Appeal). 

'- ° [2 0 0 3 ]4 I R 4 3 I .
Ibid., 44] .
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guardianship, albeit not custody under dom estic law, would result in rights of
I 0 0

custody under the broad interpretation to be used with the Convention.

Court orders and agreements are generally treated similarly, which is 

unsurprising since many agreements are court approved. An example can be seen 

in the English case o f C v. C where a consent order made in A ustralia provided 

that neither parent was to remove the child from A ustralia without the consent of 

the other. In the case before the court the right to determine the residence o f the 

child was a divided right. The m other had the sole general right to determ ine the 

child’s place of residence within Australia, but the father had the right to ensure 

that the child remained in Australia or lived anywhere outside A ustralia only with 

his approval. Article 3 o f the Convention specifically recognises that rights of 

custody can be held jointly or alone, and this jo in t right to determine any question 

arising as to the child residing outside Australia was sufficient to give the father 

custody rights.

Sometimes the court seeking to determine the issue can look to the national law 

as well as the court order. This was the case in Australia'^"^ where a provision in 

a deed o f settlement that later became an order o f the High Court o f South Africa 

stated that neither parent was allowed to rem ove the child from South Africa 

without the consent of the other parent. The decision that the father had custody 

rights after the m other rem oved the child relied on both this provision and the 

relevant provision of South African legislation which also provided that consent
1 -^c

of both parents is needed. Similarly in Israel where the law of New York was 

relied on in conjunction with an order o f a New York court.

The situation may be even more favourable to unmarried fathers now with the decision o f 
M cKechnie J in the recent M r G  case on the 11 Sep 2007 which found that when a removal from 
the jurisdiction was in breach o f  the non-guardian father’s right to fam ily life within the meaning 
o f Art 8 o f  the ECHR, it would be a breach o f  custody rights within the meaning o f  the Abduction 
Convention. It would appear that this case is being appealed to the Supreme Court which should 
clarify the area.

C V. C (minor: abduction: rights o f  custody abroad) [1989] 1 WLR 654 (Court o f  Appeal).
D irector-G eneral, D epartm ent o f  Families, Youth and Community Care (Q ld) v H obbs  

(unreported. Family Court o f  Australia, 24 September 1999, Lindenmayer J).
DG  V. EG  Judicial Register, C.A. 5532/93 (Supreme Court).
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The courts in some jurisdictions, most notably New Zealand, have gone beyond 

the need for a right of veto in order to give rise to custody rights. In Gross v. 

Boda^^^ a court in New Zealand held that if the law of the habitual residence 

requires a court application in order to modify access orders before a removal 

from that jurisdiction, this results in custody rights in the access parents. While 

this ensures the effective protection of a child’s contact rights, it is a step that 

most jurisdictions feel is too far in the direction of eliding the dichotomy between 

custody and access, a dichotomy which is made clear in both Article 5 and in the 

treatment of both rights by the Abduction Convention itself. A Spanish decision, 

however, gives an indication that it too would consider the existence of access 

rights to act to prevent the removal of the child from the country without the
1 7 7consent of the access parent.

There are a number of problems with allowing a breach of access rights coupled

with a right of veto to warrant use of the return mechanism and not all courts

have been happy to hold that contact rights should be protected in this way. The

leading case for holding that a court order including a non-removal clause does
128not give rise to custody rights is the United States decision of Croll v. Croll.

Here a Hong Kong custody decree barred the removal of the child without the 

consent of the father or the court. The court held that the single veto power fell
1 9 0short of conferring custody rights. There is a clear distinction between rights 

of access and rights of custody made in the Abduction Convention and the right 

to determine the place of residence encompasses more than merely whether an

out of State move is vetoed or not. It means choosing the house that the child
1will dwell in. Emphasis was also placed on the plural form used in both 

Article 3 and 5 “rights of custody” and this has been compared to the singular

[1995] NZFLR  49.
™ Re S  A u diencia  Provincial B arcelona, 21 April 1997 (R G D  1998, 3116).
128 2 2 9  p  3 d ] 3 3  (2"‘‘ Cir 2 0 0 0 ). For criticism  see  Fraidstem , “C ro ll  v. C ro ll  and the Unfortunate  
Irony o f  the H ague C onvention  on the C iv il A sp ects o f  International Child A bduction; Parents 
with R ights o f  A ccess G et N o  R ights to A c ce ss  Courts” (2 0 0 4 -2 0 0 5 )  30  B rook  J  In t L 641 .

This dec is ion  has been fo llo w ed  in other U S  courts includ ing F a w ce tt  v. M cR o b erts  326  F .3d  
491 (4 *  Cir 20 0 3 ) and G o n za lez  v. G u tierrez 3 ] 1 F .3d 9 4 2  (9'” Cir 200 2 ).

Contrary to this, focu s has been placed on the fact that the pow er to veto can m ean the pow er  
to im pose conditions, such as that the parent is to live  near a m ajor transportation hub. W hitm an, 
“C ro ll V. C roll: The Second Circuit L im its “C ustody R igh ts” U nder the H ague C onvention  on the 
C ivil A sp ects o f  Child A bduction” (2 0 0 1 ) 9 Tul J  Int C om p L  6 0 5 , at 625 .
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form found in “right of veto”. Since the expression "custody rights" indicates a 

bundle of rights, a single right to veto relocation outside a jurisdiction cannot by 

itself constitute custody rights.

Further problems in using a return mechanism as a solution to the frustration of

access rights spread beyond simply whether it is mandated by the Convention.

The difficulty focused on by the Canadian Supreme Court in obiter remarks

about the difference between a final custody order and an interim order concerns

the autonomy of the parent who is the primary caregiver. The line of thought that

holds that the best interests of children are secured by upholding the exclusive
1 1authority of custodial parents also finds that the “large and liberal” custody 

rights of the primary caregiver mean that the access parent cannot be classed as
132having custody rights even if they have the benefit of a non-removal clause. In 

contrast, arguments in favour of using the return mechanism for breaches of non

removal clauses tend to rely on the importance of the contact parent in the child’s 

life. It can be argued that this parent is as important in the child’s life as the 

primary caregiver.

Other problems that can be identified have included the problem with using the 

return mechanism to protect contact rights in situations where it is likely that the 

returned child will be the subject of a successful application for court permission 

to relocate. The court hearing the return application under the Abduction 

Convention has no authority to examine the likely success of such an application 

as this is a decision that the court of the habitual residence is best placed to take.

A clear problem with the use of the return mechanism is that of involving 

children:

Using the terminology o f  L ’Heureux Dube J in that case.
D 5 V KW (1996) 134 DLR (4*'’) 481 (Supreme Court o f  Canada).
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in upheaval, disturbance, emotional insecurity and anxiety in order to 

determine access arrangements which could be better dealt with another

Also, the return could be to a less pleasant lifestyle for the purpose o f minimal 

contact with the other parent. One of the more difficult challenges in the use of 

the return mechanism is the vast differences in the level of involvement that a 

parent who does not reside with the child may have in the child’s life mean that it 

is much more difficult to make an assertion about what is best for children in 

such situations generally than it is for children who are unlawfully removed from 

the parent who is their prim ary caregiver. The view taken towards the 

advantages o f contact undoubtedly influence the views on the effect of a right to 

veto. If the view were taken that all contact, however minimal or infrequent, was 

of great benefit to the child, then clearly any breach of access rights should result 

in a use o f the return mechanism. But, apart from New Zealand, courts do not 

interpret the Abduction Convention as demonstrating an adherence to that 

viewpoint. Instead something more is required.

The debate regarding veto rights and the return mechanism is far easier to 

reconcile with the attitude o f the Abduction Convention that the access rights vest 

in the parent and these rights should be protected based on other rights that that 

parent holds in relation to the child, than it is with contact being a right o f the 

child. The examination focuses on the parent and what the law o f the habitual 

residence grants to him or her by way of rights over the child. An attitude more 

focused on the contact rights of the child may be more interested in the 

responsibility o f the contact parent to exercise that contact, and the responsibility 

of the other parent to support and allow it, and providing satisfactory conditions 

for this, whether this is using the return m echanism  or facilitating contact in the 

new country o f residence. The view needs to be changed from the right of the 

left-behind parent to achieve the return of the child, to the right of the child to be 

in a position to maintain contact with both parents.

Freeman, “Rights of Custody and Access under the Hague Child Abduction Convention - “A 
Questionable Result”?” (2000-2001) 31 Cal W hit U  39, at 50.
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The problems and failings in the area o f the protection o f access or contact rights 

have not gone unnoticed by the Hague Conference o f Private International Law 

in its role to oversee the im plem entation of the Hague Conventions. At the recent 

Special Commission to review the Abduction C o n v e n t i o n , t h e  proposal to 

negotiate a protocol to the Convention to provide more thorough protection for 

children’s rights received some support. However, it was felt that it was 

premature to consider such an approach, and instead priority should be focussed 

on encouraging ratification to and accession of the Child Protection Convention. 

In addition a General Principles and Good Practice Guide in relation to 

transfrontier contact, a draft o f which was discussed by the Special 

Commission, will be finalised and distributed to encourage States to take 

measures towards protecting the exercise o f contact in international cases. 

Although this is not a legal measure, it can be o f considerable assistance in 

demonstrating methods of protecting and enhancing the exercise of contact in 

cross-border cases.

Child Protection Convention'^^

The immediate problem with the use o f the Child Protection Convention to 

enhance the child’s right to maintain contact with both parents across 

international borders is that it only came into force on T* January 2002 and
138currently is only in operation in fifteen states. This curtails the number of

Held in The Hague from 30"’ October to 9* November 2006.
William Duncan, Transfrontier A ccess/C ontact G eneral Principles and G ood P ra c tice” 

Preliminary Document N o 4 o f  October 2006 for the Special Commission o f  October/November 
2006.

Permanent Bureau o f the Hague Conference o f  Private International Law  
Conclusions and Recom m endations o f  the 5''' M eeting o f  the Special Commission to review  the 
operation o f  the 1980 Hague Convention on the C ivil A spects o f  P arental Child Abduction (30  
O ctober -  9 N ovem ber 2006).

Hague Convention o f  19 October 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Co-operation in respect o f  Parental Responsibility and Measures for the 
Protection o f  Children (N o 34).

Problems relating to ratification from countries o f  the European Union have been linked to the 
dispute between the United Kingdom and Spain over Gibraltar. The United States is still 
considering ratification, but there are significant differences as regards continuing jurisdiction.
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instances in which families can rely on its provisions to help promote and protect 

the maintenance of contact and more widespread ratification is needed to turn this 

Convention into a useful global instrum ent for the protection of the right to 

m aintain contact.

However, the terms o f the Child Protection Convention are largely positive and 

helpful regarding the right to maintain contact. It seeks to provide a unified 

instrument for dealing with private international law regarding children and is 

distinguished from the Abduction Convention by its broad scope. The Child 

Protection Convention regulates jurisdiction, applicable law and recognition in 

cases relating to a wide range of issues concerning children, not only in custody 

and access disputes, but also regarding public care and the property o f the child.

It is particularly attentive to the need to safeguard contact taking place across 

international borders and this can be seen in Article 3(b) which includes rights of 

access as one of the measures dealt with by the Convention, and further stating 

that this includes the right to take a child for a limited period of time to a place 

other than his or her habitual residence. The concept o f wrongful retention found 

in the Abduction Convention, and thus its consequences for contact, is 

maintained in the Child Protection Convention also.'"^^

The Child Protection Convention resolves the issue of which State has 

jurisdiction to consider measures relating to contact, thus reducing the likelihood 

of conflicting orders. Jurisdiction is to be exercised primarily by the State o f the 

habitual residence of the child. If the habitual residence of the child should 

change, jurisdiction will follow.''^’ To allay concern that this would undermine

See also Silberman, “The 1996 Hague Convention on the Protection o f Children: Should the 
United States Join?” (2000) 34 Fam L Q 239.

N ygh, “The N ew  Hague Child Protection Convention” (1997) 11 Ini J L P ol & Fam  344, at 
358.

It can be found in Art 7.
This can be contrasted with the approach in the Uniform Child Custody Jurisdiction and 

Enforcement Act in the United States, s 201: Initial jurisdiction to make a child custody 
determination is vested in the home state o f  the child, or the state that was the home state o f  the 
child up to six months prior to the com m encem ent o f  proceedings if one o f the parents still lives 
there. However, another state may exercise jurisdiction if  the home state declines to do so, or if 
there is no home state, when one o f  the parties has a significant connection or there is substantial 
evidence available in that state.
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the Abduction Convention, Article 7 provides for conditions in the event that the 

change in habitual residence takes place following a wrongful removal or 

retention. The court of the new habitual residence will only obtain jurisdiction to 

deal with a case*'*^ if each person having rights o f custody has acquiesced in the 

removal or r e t e n t i o n o r  the child has been living in the new State for at least a 

year after the other parent had or should have had knowledge o f the child’s 

whereabouts, there is no request for a return still pending and the child is settled
144

in the new environment.

There can be some practical problems regarding contact in relation to the rule that 

the country of the form er habitual residence loses jurisdiction within a year. If a 

parent makes an application for a return, and is refused, he or she may then seek 

to maintain contact with the child and want to get a contact order. W hile the 

State of the habitual residence prior to removal or retention has the jurisdiction to 

hear this application, and it has to be recognised and enforced in the State to 

which the child has been removed, this jurisdiction will be lost at the end o f a 

short period and the situation relating to contact may have to be relitigated in the 

State of the new habitual residence if either parent wishes to modify the order. 

This o f course would especially apply when a prim ary caregiver seeks to restrict 

the access obtained by the contact parent in the prior State o f habitual residence.

In addition, the provisos contained in Article 7 only apply to a situation where 

there has been a wrongful removal or retention, that is one in which custody 

rights have been breached. The prim ary caregiver may relocate with the child

Again this can be contrasted with the approach in the Uniform Child Custody Jurisdiction and 
Enforcement Act in the United States: once a custody determination has been made, the court 
that made the determination has continuing exclusive jurisdiction over the determination until 
either it determines that none o f  the parties have a significant connection with that state any 
longer or any court determines that none o f  the parties reside in that state (s 202(a)). The court o f  
another state cannot modify the terms o f a custody determination unless it would have initial 
jurisdiction to hear the matter and the state in which the determination was made no longer has 
continuing exclusive jurisdiction, or it decides that the new state is the more convenient forum (s 
203). This means that if  a child and custodial parent move, but the contact parent remains in the 
state which made the contact order, that state w ill retain jurisdiction to modify the contact order. 
Jurisdiction will not m ove to the state where the child now has his or her home.

Art 7(1 )(a).
'■”  Art 7 (l)(b ).
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and without notifying, much less getting perm ission from, the contact parent and 

it may not be classified as w r o n g f u l . W h i l e  any existing order regarding 

access would have to be recognised and enforced, jurisdiction will move to the 

new State in as short a length of time as it takes the child to establish a habitual 

residence t h e r e . T h i s  means both that, if there is no order in existence 

regarding the exercise of contact rights, or if the primary caregiver seeks to 

modify it,''*’ it is the country to which the prim ary caregiver has relocated which 

has jurisdiction. Although, because o f links to the Abduction Convention, there 

is a certain amount of protection from parents who wish to forum shop for 

favourable custodial regimes, forum shopping for regim es that restrict the 

exercise o f contact is made a viable option.’"**

The Child Protection Convention allows for a num ber of subsidiary grounds for

jurisdiction and outside this no other country may exercise jurisdiction without

the permission of the authorities of the State of the habitual residence of the

c h i l d . M e r e  presence will suffice in the case of refugee children and displaced

children, and those children whose habitual residence cannot be established'^®

and for the taking of urgent m easures.'^ ' W ith the latter it is envisaged that these

will lapse when measures are taken by the State with the appropriate 
1jurisdiction. It is unclear whether this could apply following a wrongful 

removal or retention where the left-behind parent is seeking to exercise contact 

pending the hearing o f a return application. If such a situation can be classified 

as urgent, it improves slightly on the Abduction Convention which provides no 

rules for such a situation. However, a more specifically applicable rule, such as

Except maybe in N ew  Zealand, or unless the contact parent also has a right to veto removal, 
see above re: Abduction Convention.

And if  the child is determined to have no habitual residence, as may happen immediately 
subsequent to a permanent relocation, jurisdiction is to be based on mere presence.

In fact the contact order may need modification in any event as if the parent left without 
notice, any contact order in existence may be based on the assumption that the child and contact 
parent live in reasonable proximity.

O f course the mere act o f  moving across an international border is often sufficient to interrupt 
contact between a child and the contact parent.

Art 8(3).
" “ Art 6 

Art 11(1).
Art 11(3).
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one mandating that States should provide for such an appHcation, would be of 

even greater assistance. Under Article 12, authority is given to take measures of 

a provisional nature with limited territorial effect based on mere presence also, 

although this article cannot be utilised by a State to which a child has been 

wrongfully removed or in which he or she has been wrongfully retained. It may 

provide for more instant vindication of contact rights in other cases of relocation, 

while a final decision and its recognition abroad is pending.

The other major base for jurisdiction is that of a State that has jurisdiction to deal 

with the divorce or separation of the p a r e n t s . T h i s  can be said to move away 

from the view of contact as being the right of the child and jurisdiction to 

determine vindication of such right being held by the State that is in the best 

position to determine its extent and ensure its enforcement. However, as parents 

can wish to resolve divorce or separation issues in the one forum, without 

requiring numerous court applications in different countries, this not only 

facilitates them, but may also assist parental agreement regarding contact as part 

of a concerted effort to achieve a satisfactory termination of their relationship.'^^

The general rule regarding applicable law is that the lex fo ri is to apply.

However, Article 15(2) provides that it is open to the relevant authority to take 

into consideration the law of another state with which the situation has a 

substantial connection. In addition. Article 15(3) provides that if the child 

changes his or her habitual residence, the law of the new State of habitual 

residence governs the conditions of application of the measures taken in the State 

of the former habitual residence. Presumably in terms of contact orders made in 

one State before a child legitimately relocates to another, this means that the

Again, measures taken under this jurisdictional base will lapse when orders dealing with the 
situation are made in the State which has a superior jurisdictional base.

Art 10. This jurisdiction ceases as soon as the decision regarding the application for divorce or 
separation has becom e final, or the proceedings com e to an end for another reason.

Jurisdiction on this ground is limited by two conditions (Art 10(a) and (b)). First, one o f  the 
parents must be habitually resident in the country exercising divorce or legal separation 
jurisdiction and one o f  the parents must have parental responsibility. Second, both parents must 
accept the jurisdiction o f  the authorities to take measures relating to the child and it must be in the 
best interests o f  the child for the court to exercise jurisdiction.

Art 15.
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contact order will be subject to the regulation of the law of the new country of 

habitual residence. An example of how this may impact could be seen in the area 

of supervised contact. States utilise different mechanisms to facilitate this 

concept and, in practical terms, a lack o f availability o f contact centres may 

hinder the exercise o f such contact.

A mandatory obligation of recognition is set down in Article 23. There are a

num ber of grounds on which recognition will be refused, but no review of the

merits of the measures taken is perm itted.'^’ Two grounds for refusal are most

relevant in terms o f vindication of a child’s right to contact. The first is that

recognition will be refused if the child is not heard in violation o f fundamental
1principles of procedure in the requested State. W hile the proviso here is open 

to interpretation,'^^ the fact that the child is to be heard can be seen as a 

recognition that contact is a right of the child and so he or she should be heard 

regarding its vindication. The second relevant ground for refusal is that the 

decision must not be manifestly contrary to the public policy of the State 

requested to recognise it, taking into account the best interests of the child.

W hile public policy exceptions have tended to be narrowly interpreted, the 

interlinking with the best interests of the child may be a cause for concern. 

Different State policies regarding contact and its benefits for children may lead to 

differing attitudes to the recognition of contact orders in difficult cases.

An order is to be made enforceable through a simple and rapid procedure'^ ' and 

can only be refused on the same grounds as recognition. Once an order is 

declared enforceable in another State, it is to be enforced as if it had been made 

by that State’s national authorities, in accordance with the law of that State.

This could result in a frustration of contact rights if the measures for enforcem ent

Art 27.
Art 23(2)(b).
As was discussed in chapter 7 on the right o f  the child to be heard.
Art 23(2)(d).
Art 26(1).
This reflects the comm on law rule that the method for enforcing a judgment is a matter o f  

procedure for the lex fori: Collins (ed.). Dicey, M orris and Collins on the Conflict o f  Laws, (14'*’ 
ed.. Sweet & M axwell, 2006), at 180 and M inister o f  Public Works o f  K uwait v. S ir Frederick  
Snow and Partners [1983] 1 WLR 818.
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of contact orders in the enforcing State are less coercive than those of the State of 

the habitual residence. O f course, the reverse is also true.

In addition to setting down private international law rules for dealing with contact 

rights, the Child Protection Convention contains extensive provisions for co

operation between contracting States. A lthough placing heavy burdens on the 

national authorities, these provisions should be o f considerable assistance in the 

resolution o f difficulties in the exercise o f contact rights. In particular. Central 

Authorities are to facilitate, either directly or indirectly, by mediation, 

conciliation or similar means, agreed solutions for the protection o f the person of 

the c h i l d . A c h i e v i n g  agreement between parents is generally a key component 

to the successful exercise o f contact rights and this provision should be useful in
164many situations.

Article 35 places further duties on the Central Authorities specifically in relation 

to contact rights. The article gives the Central Authority in one contracting State 

the power to request assistance from the Central Authority of another State. In 

addition, a parent who is seeking access but who does not live in the country of 

habitual residence o f the child can request the Central Authority of his or her 

home State to make a finding on the suitability o f that parent to exercise 

a c c e s s . T h i s  finding and the evidence gathered by the Central Authority is 

then admissible as evidence before the court taking the decision, which will 

usually be in the habitual residence of the child. An authority considering access 

rights may adjourn proceedings pending the holding o f such an enquiry, 

particularly when considering an application to restrict or terminate access rights 

granted by the country o f the previous habitual residence. This approach allows a 

parent living in a different country to the child to establish fitness for access in a 

place where much o f the relevant evidence is likely to be located, and at the same

Art 31(b).
Other duties placed on the Central Authorities are the location o f  the child, facilitate in direct 

judicial communications and take appropriate steps to provide information on the laws o f  their 
State relating to the protection o f  children.

The Central Authorities are permitted to charge a reasonable fee for the provision o f  this 
service: Art 38(1).
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time, keeps authority for the final determination in the State o f the habitual 

residence of the child.

In conclusion, while the Child Protection Convention attempts to assist in 

protecting the right of the child to m aintain contact with both parents in an 

international setting, a num ber of concerns can be raised. M ost of these were 

noted above, but the absence of a recognition in the Convention itself that contact 

is a right of the child, and not just o f the parents, may have led to a failure to 

adequately deal with certain issues. In addition, the attempt to regulate so large 

an area has resulted in a complex Convention that may be difficult for national 

courts functioning within the context o f different legal and cultural traditions to 

a p p l y . O v e r a l l  though the Child Protection Convention is to be welcomed for 

tackling the area of the regulation of contact orders across borders and it is to be 

hoped that it becomes more widely ratified and provides a useful tool for children 

of international families.

European Union Legislation

The new Brussels II Regulation'̂ ^

The Brussels II Regulation regulates jurisdiction, recognition and enforcem ent of 

decisions relating to parental responsibility o f children. The list of matters 

covered by decisions relating to parental responsibility given in Article 1(2) 

includes rights of a c c e s s , a n d  access is specifically dealt with in a num ber of 

places in the Regulation.

Silberman, “The 1996 Hague Convention on the Protection o f Children: Should the United 
States Join” (2000-2001) 34 Fam L Q 239, at 265-266.

Walter, “Toward the Recognition and Enforcement o f  D ecisions Concerning Transnational 
Parent-Child Contact” (2004) 79 N YU L Rev 2381, at 2405.

Council Regulation (EC) N o 2201/2003 o f  27 November 2003 concerning jurisdiction and the 
recognition and enforcement o f  judgments in matrimonial matters and in matters o f  parental 
responsibility, repealing Regulation (EC) N o 1347/2000 (Official Journal L 338, 23.12.2003).

And this is also specifically stated to be covered by the term “parental responsibility” in the 
definition found in Art 2(7).
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The scheme of the new Brussels II Regulation follows that of previous private
170international law measures in European Com m unity law and sets out the 

lim ited bases of jurisdiction that can be used and then provides for m andatory 

recognition and enforcem ent o f decisions taken, with very few grounds available 

for a refusal to recognise. The Regulation establishes a hierarchical basis for 

determining jurisdiction as between M em ber States in matters of parental 

responsibility.'^ ' The general rule is that jurisdiction will be based on the
1 n ’j

habitual residence of the child. If the habitual residence of the child cannot be 

established, the courts in the M ember State where the child is physically present 

will have jurisdiction.

There are also two other available options for jurisdiction. The first is where a 

court is properly seised o f matrimonial proceedings between the parents o f the 

c h i l d ' a n d  the following three conditions are satisfied. At least one of the 

parties to the matrimonial proceedings has parental responsibility concerning the 

children. The parties (and any other person with parental responsibility for the 

child) must unequivocally accept that the court should also have jurisdiction in 

relation to parental responsibility issues. And, finally, the exercise of jurisdiction 

must be in the 'superior interests' of the child concerned. The second option is 

where a child has a “substantial connection” with the other country, that 

jurisdiction is accepted in an unequivocal m anner by all parties to the 

proceedings and finally, once again, that it is in the best interests of the child. 

Article 12(4) provides that, if the child is habitually resident in a State that is not 

party to the Hague Child Protection Convention, then it is to be assumed that 

jurisdiction under Article 12 is to be in the best interests o f the child.

'™ Particularly Council Regulation (EC) N o 44 /2001 , o f  22 December 2000 on jurisdiction and 
the recognition and enforcement o f  judgments in civil and commercial matters (Official Journal L 
12, 16.1.2001) (Brussels I Regulation).

Ranton, “Revisionist Theory - Brussels II R evised” [2005] Int Fam L J 39.
Art 8.

'” A r tl3 .
Art 12(1). Under Art 12(2) this jurisdiction ceases as soon as the judgment becom es final or 

the proceedings com e to an end for another reason.
Art 12(3).
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In cases o f an unlawful removal, the courts o f the M ember State where the child 

was habitually resident immediately before the wrongful removal or retention 

retain jurisdiction under conditions sim ilar to those set out in the Hague Child 

Protection Convention.’’  ̂ At the base o f the hierarchy, Article 13 provides for a 

residual jurisdiction, determined by the national laws of each M em ber State, 

where no court of a M ember State has jurisdiction under the above provisions.

There is a special, albeit limited, jurisdictional rule provided for in certain access 

cases. In a case where a court has already made a decision regarding access 

rights and the child moves lawfully from one M ember State to another and 

acquires a new habitual residence in the latter, the former retains jurisdiction for a 

three month period following the move for the purpose o f m odifying the access 

order, if the holder o f access rights continues to have his or her habitual residence 

in that M ember S tate.’’’ Although strictly lim ited in application to cases where 

an access order is made prior to a consensual or authorized relocation, this 

provides an opportunity for the court which made the order, and presum ably is 

fam iliar with the circumstances, to effect m odifications which may be 

necessitated by unforeseen consequences of the move. Otherwise, the access 

provisions may not be enforceable because o f impracticality and the issue will 

have to be relitigated in front o f a fresh court in the new habitual residence, with 

the delay and complications that entails.

As regards recognition and enforcement, here too access orders are singled out 

for special, and more favourable, treatment. The removal of all intermediate 

steps to the recognition o f access orders was an agreed objective at the European 

Council meeting at Tam pere in Finland in October 1999. The main principle for 

recognition and enforcem ent is m andatory recognition, refusable on limited, 

narrowly interpreted grounds. However, a decision on rights of access is directly 

enforceable in another M ember State, as if it had been rendered in that State, if it

Art 10, i.e. each holder o f  rights o f  custody acquiesces in the removal or retention, the child 
resides in the new State for at least a year with the knowledge o f  holders o f  rights o f  custody and 
there is no application for return pending.

Art 9(1). It ceases to apply if  the left-behind parent accepts the jurisdiction o f  the new habitual 
residence o f  the child. Art 9(2).
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is accompanied by a certificate. It is not possible to oppose recognition of the
178judgment.

The certificate must be issued by the court which renders the decision and the
1 7 Qjudge can only issue the certificate if all the parties, including the child, have 

been given the opportunity to be heard. In addition, for a judgment given in 

default, the person defaulting was adequately served in sufficient time. The 

certificate must be issued ex officio by the judge if the rights of access involve a 

cross-border situation at the time of the delivery of the judgment; if the situation 

subsequently acquires a cross-border character, the certificate is to be issued at 

the request of either of the parties.

This is a provision of considerable importance and supersedes any options 

available in any of the previously discussed Conventions. It can also be seen as 

providing reassurance to judges who are making difficult decisions on relocation 

applications that the carefully considered access conditions attached to 

permission to relocate will subsequently and immediately be enforceable in the 

new home State of the child. It should also help prevent a gap arising in contact 

between the children and left-behind parents following a move while the primary 

caregiver attempts to avoid or nullify the terms of an access order.

In Article 48, courts of the Member State of enforcement are given the power to

“make practical arrangements for organising the exercise of rights of 

access, if the necessary arrangements have not or have not sufficiently 

been made in the judgment delivered by the courts of the Member State 

having jurisdiction as to the substance of the matter and provided the 

essential elements of this judgment are respected.”

™  Art 4 1 (1 ).
U n less it w as considered  inappropriate having regard to his or her age or degree o f  maturity, 

A r t4 1 (2 )(c ) .
Art 4 1 (3 ).
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This reflects Article 11 o f the Luxem bourg Convention and, like it, appears to be 

a useful provision taking into account the practicalities of changing 

circumstances in the lives of children. However, it remains to be seen if it will be 

interpreted as narrowly and, in particular what will be found to constitute the 

“essential elem ents” of the judgm ent which have to be respected.

The new Brussels II Regulation also follows the path set by the Council of

Europe Conventions and the Hague Conventions in establishing a system of

Central Authorities. Once again they have the obligation to facilitate agreement

between the holders o f parental responsibility as well as duties to provide and
1 8 1exchange information with parents, courts and each other.

There are clear influences in the new Brussels II Regulation from the Child 

Protection Convention and this harmony between international instruments is to 

be welcomed. The proliferation o f instruments in the area must be noted, 

however, and whether the new Brussels II Regulation was necessary, considering
1 g2

existing instruments, has been questioned. Provisions regarding access have

been strengthened which shows a greater comm itm ent to ensuring contact

between parents and children across borders. It also fits with a rebuttable

presumption of contact. It would have been rebutted in the other State if it not in

the child’s best interests. However, the system established by the Regulation has

been criticised as being “an unsophisticated approach to this sensitive 
1 8 ^problem .” As enforcement o f contact orders can be difficult in a purely 

domestic scenario, simply ensuring that a foreign order is enforceable may not 

provide sufficient assistance in certain circumstances. In particular, while Article 

48 is welcome, the lack o f successful utilisation o f Article 11(2) o f the 

Luxembourg Convention should possibly have led the drafters to look more 

closely at how better to deal with how to preserve respect for prior orders while

Art 55.
'*■ Lowe, Everall and N icholls, The N ew  Brussels II Regulation: A Supplem ent to International 
M ovem ent o f  Children  (Jordan Publishing, 2005), at 45. Thorpe LJ also expressed concern about 
the density o f  the jungle o f  international instruments in the area and their com plexity, both o f  
which may lead to confusion: Re G (Foreign Contact O rder: Enforcement) [2004] 1 FLR 378.

Lowe, Everall and N icholls, The N ew Brussels II Regulation: A Supplem ent to International 
M ovem ent o f  Children (Jordan Publishing, 2005), at 45.
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recognising that the problem of enforcement may require m odification of the 

order.

It is also to be noted that there are certain differences between the new Brussels II 

Convention and the Council o f Europe Contact Concerning Children Convention. 

Both were being negotiated by approxim ately the same States at approximately 

the same time. And yet the approach in the Convention on Contact Concerning 

Children is far more oriented towards contact as a right o f the child. The
184Brussels II Regulation still appears to follow the access to the child approach 

and concentrates on dealing with trans-frontier contact within the stricture of 

private international law concepts, rather than taking advantage o f its place 

within European Union legislation to provide for innovation in the area.

Conclusion

It is clear that the issue o f the protection o f contact rights in international 

situations is receiving greater attention in the modern world. The proliferation of 

international instruments that can be invoked in the area demonstrate that it is 

seen as an area of concern and requiring regulation.

The developments in private international law to deal with the issue of 

international contact have been twofold. First, the move has been towards 

ensuring the recognition and enforcement of foreign orders. This displays a 

different response than in traditional common law rules where a foreign decision 

was relevant but not decisive. This can be seen to be influenced by the 

realisation that continued litigation is detrimental to the exercise of contact rights 

and can be seen to be founded on a trust that m ost legal systems will recognise 

and try to vindicate the right to contact. The second development has been the 

provision of increased cooperation between authorities in the different states. 

Cooperation and communication is encouraged both between judges and

See  the defin ition  o f  parental responsib ility  in Art 2 (7).
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administrative authorities. In part this is a recognition that just as the law is not 

responsible for all difficulties with contact, so it cannot solve them all. It also 

shows the realisation that it is not enough for the laws to exist, in order to 

demonstrate a real comm itm ent to vindicating a child’s right to contact, 

assistance to access the courts and use the laws must be provided. Contact is a 

sensitive m atter and each case is different and greater information about the case 

can help tailor appropriate solutions.

As is often the case with private international law, in order to fully incorporate 

fundamental rights principles into its rules, a perspective that starts from the 

fundamental right and then works towards private international law rules was 

needed to innovate in the area. This is the Contact Concerning Children 

Convention and it shows that greater flexibility and cooperation may be 

necessary having regard to the interim nature and difficulty of enforcement that is 

encountered in relation to all contact provisions.

The role o f private international law in allowing for, if not actively encouraging, 

diversity of legal systems, can also be said to have influenced views o f contact. 

There is ever increasing acceptance of the jurisdiction of the courts of the 

habitual residence of the child to make and m odify contact orders. This 

acceptance that these courts are best placed to m ake these decisions demonstrates 

more than an acknowledgem ent that these courts are best placed to source 

information and then later enforce the decision. It also allows the cultural 

background of the country in which a child resides to influence the decisions 

regarding his or her relationships with the adults in his or her life. W hile contact 

with parents is a universally acknowledged right, balancing the vindication of this 

right and the protection o f the child’s best interests can lead to different results in 

different legal systems. Private international law allows for this diversity and 

merely requires the connection of habitual residence between the child and a 

legal system to allow the latter to apply its own views and principles. No legal 

system can claim universality for its views on how to conduct the balancing 

exercise.

339



The concentration on recognition o f orders already made can also lead to a view 

that it is the order that establishes or creates the child’s right to contact. W hile 

the importance of the judicial role in balancing the child’s right against his or her 

best interests is acknowledged, it seems that the focus on the order as the source 

of the rights is more in line with viewing the right as a right of the parent, which 

cannot be exercise unless the best interests of the child allow it. This would not 

be a positive influence o f private international law if carried over into domestic 

thinking.

After all this, it must be noted that a crucial elem ent to the vindication of a child’s 

right to contact is finding a way to ensure that contact orders are complied with at 

a national or domestic level. If contact cannot be vindicated in an entirely 

domestic scenario, then it does not matter how favourably foreign orders are 

treated because they will still be subject to the same problems of compliance in 

practice.
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Chapter 10 Conclusion: the Limitation to the 

Effective Protection of Human Rights on Private 

International Law

While most of the other chapters examine how human rights have had an effect 

on private international law, this chapter concludes by looking at the lim it that is 

placed on the extent o f this effect by the substantive neutrality o f private 

international law rules, meaning that they choose the jurisdiction or law that w ill 

or can be applied but do not often do this on the basis o f the substantive result.

Substantive Neutrality of Private International Law Rules

Choice of law rules are “ more remorseless, more blind to the final cause 

than in other fields.” '

This blindness to the outcome, “ leap into the dark”  or substantive neutrality 

found in private international law rules is a legacy of the approach espoused by
'y

Friedrich Carl von Savigny in the 19th century. Savigny maintained that for each 

legal relationship there was a “ seat” ; that every legal relationship could be 

connected logically and rationally with a given legal system, and it is that legal 

system which should govern that relationship. By localising legal relationships, 

Savigny created a simple and elegant system that selects the governing law for 

any conceivable legal relationship arising anywhere in the world.

' Cardozo, The Paradoxes o f Legal Science (Columbia University Press, 1928), at 68.
 ̂von Savigny, System des heutigen Romishcen Rechts', and Private international law and the 

retrospective operation o f  statutes : a treatise on the conflict o f laws and the lim its o f their 
operation in respect o f place and time (Lawbook Exchange, Clark, 2003). He was not entirely 
original in this approach and many of the rules he set out had been known since the Middle Ages; 
he also drew heavily on Story, Commentaries on the Conflict o f Laws (2"‘* ed., 1841).
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Even though aspects o f his approach, such as a belief that all States would 

identically characterise legal relationships and agree the precise use o f relevant 

connecting factors, have long been dismissed, the general mechanism that 

followed remains. Under this approach, the purpose o f private international law 

rules is not to decide the case at hand, but to decide how, or where, it is to be 

decided. Although it is readily accepted that such decisions can impact upon the 

eventual outcome o f the case, the decision on which rule to apply is not made on 

the basis that one system or law is better, or achieves a better result, than another, 

but merely that it is more appropriate or applicable in the particular instance. The 

geographical relevance of the rule is generally the deciding factor and not the 

contents o f the rule itself.

O f course, it is important not to overstate the matter. It is clear that judges have 

used the rules to ensure that a particular substantive result is achieved and many 

of the techniques o f private international law can be manipulated in this way. 

Examples of questionable uses o f the renvoi doctrine, characterisation and the 

substance and procedure distinction are scattered throughout the case law. 

However, the important point is that the rules used, the mechanisms of private 

international law, are not based on the substantive result and this is not the main 

consideration when creating the tools to resolve issues in cases involving a 

foreign element. Two examples show that this approach is still influential today.

A first example comes from the law of contract and either the common law rules 

developed in England or the rules set out in the Rome Convention"* can be 

examined here.^ Under the English common law rules the rule was that the 

applicable law should be the “proper law of the contract” . This depended on 

ascertaining the intention o f the parties by considering such factors as the terms

 ̂Juenger, “Private International Law or International Private Law” (1994-95) 5 K in g’s College 
Law Journal 45, at 49.

EC Convention on the Law Applicable to Contractual Obligations (Official Journal L 266, 
09.10.1980).
 ̂D iscussed in McClean and Beevers, M orris: The Conflict o f  Laws (6'*' ed.. Sweet and M axwell, 

2005), at 333-367.

342



of the contract, the situation of the parties and all the surrounding facts.^ If there 

was no express or implied choice of law by the parties, the courts determined the 

proper law by identifying the system of law with which the transaction had its 

closest and most real connection. The factors here included the place of
n

contracting, place of performance and place of residence of the parties. They did 

not include an examination of what result the substantive law of each possible 

applicable law would bring. The same can be said of the Rome Convention,
Q

which favours party autonomy followed by the law of the country with which 

the contract is the m ost closely connected^ and other sections give details as to 

how to find this country. These factors also do not include an examination of the 

outcome that will result from the application of any individual Iaw .’°

A second example is the use of fo rum  non conveniens. This is a discretionary

mechanism under the common law whereby a court can stay an action on the

basis that a foreign court would be a more appropriate forum ." On the surface, it

would appear that this mechanism is more conducive to considerations of the

substantive result in making this determination. Lord G off set out the basic
12principle in Spiliada M aritime Corpn v. Cansulex Ltd  finding that a stay will be 

granted if there is another available forum for the trial of the action where the 

case may be tried more suitably for the interests o f all the parties and the ends o f 

justice. A court can have regard to the achievement of justice in exercising its 

discretion not to award a stay and rely on an inability of the claimant to obtain 

justice in the foreign jurisdiction. This has been the result in cases where the

® M ount A lbert Borough Council v. Australasian Temperance and G eneral Assurance Society 
[1938] AC 224, 240.

Re U nited R ailways o f  the Havana and Regia W arehouses Ltd [1960] Ch 52, 91.
*A rt3 .
® Art 4.

Although it must be noted that contract law principles rely heavily on the autonomy o f  the 
party, and this is reflected in the private international law rules. The parties will generally have 
chosen to enter into a particular contract in a particular way, and therefore the resultant choices o f  
jurisdiction and law, even if  not based on express law, w ill have com e from some act o f their own  
volition and it is not necessary for the courts to protect them in terms o f  ensuring a certain 
substantive outcome.
" The use o f  forum  non conveniens in England and Ireland has been severely limited by the 
decision o f  the European Court o f  Justice in Case 281/02 Owusu v. Jackson  [2005] ECR 1-1383.
It is still used in other common law States.
'- [1987 ] AC 460.
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delays experienced in the other forum were such as to result in a denial of
1 o

justice and where the absence of legal aid in the other jurisdiction meant that 

the reality was there was no prospect of the claim  being tried at all,'"* or would 

deprive the plaintiffs o f the means of obtaining the representation and evidence 

essential to the just disposal of their claim s.'^ But, importantly, an assessment by 

the trial judge that the claimant has a legitim ate personal or juridical advantage in 

allowing the action to proceed in another jurisdiction will not be sufficient reason 

to refuse to grant a stay. Examples of this are systems where lower damages 

would be available or the absence o f a system o f discovery'^ or the fact that
17particular remedies sought would not be available in the other forum. So the 

absence of justice, a weighty concept, is a valid consideration, but legitimate 

personal or juridical advantage for the claim ant is not. The decision is neutral as 

to which party should be advantaged in these ways, if not on the question as to 

whether it is permissible to deny the claim  being heard at all.

Use of the traditional method o f tackling legal relationships or situations that

have a foreign elem ent significantly decreases the impact that human rights

norms can have on the decision reached. If the content and result of the

application o f a particular law is not considered the human rights implications

will likewise be excluded from discussion. It was recognised that this could

produce extremely distasteful results in certain cases and the public policy

principle was introduced to give judges a m ethod of escape. Public policy is an

acknowledgment that a system that proceeds from the prem ise that each and

every legal system and municipal rule is o f equal dignity and entitled to the same
18respect is one that “obviously lacks quality control.” Under this view, the 

public policy principle operates to prevent a logical, but unpalatable, result to the 

wholesale importation o f foreign law, regardless o f content, and allows a court to

The Jalakrishna  [1983] 2 Lloyd’s Rep 628.
Connelly v. RTZ Corp. p ic  [1998] AC 854; Lubbe v. C ape p ic  [2000] 1 WLR 1545.
Lubbe V. Cape p ic  [2000] 1 WLR 1545.
Both o f  these were given as exam ples by Lord G off in Connelly v. RTZ Corp. p ic  [1998] AC  

854, 872.
Re H arrod (Buenos A ires) L td  (No 2) [1992] Ch 72.
Juenger, “Private International Law or International Private Law” (1994) 5 K in g’s C oll L J  45, 

at 50.
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retain some control over the results obtained in a dispute before it. It can also be 

viewed as restricting grossly excessive substantive differences between a rule of 

foreign law and the law of the forum when the presence of a connection with the 

forum State makes it necessary to attribute importance to such a divergence.’  ̂

Under either view, public policy allows the human rights norms of the forum  to 

penetrate the decision-making. Public policy is regarded as a corrective to the 

possible harsh operation of the general rules, allowing the relegation of 

considerations of substantive result to an afterthought and allowing the main rules 

to retain their substantive neutrality.

Under the approach just described the question asked is “what law governs this 

legal relationship or situation?” But, despite the continued prevalence of this 

approach, this is not the only question that can be asked. Another one that has 

been asked is “what is the scope of this legal rule?” or, phrased another way, “is 

the extra-territorial effect of this statute such as to cover this situation?” Use of
0 Ithis question can be seen both in the approach o f the statutists, whose theory 

was replaced by Savigny, and in the governmental interest analysis approach 

used in some jurisdictions in the United S t a t e s . U n d e r  these various approaches 

it is the law that is examined to determine whether it is applicable to the fact 

situation. This approach, denoted the “unilateral”^̂  approach, similarly does not 

concern itself with the substantive justice of the result, but rather with using the 

particular law in every situation where it has a claim to be applied.

The main criticism of the different varieties of this approach has been the 

difficulty o f application forjudges deciding the case. Under the medieval 

statutist approach, scholars disputed the purported reach o f the different statutes

W engler, “The Significance o f  the Principle o f  Equality in the Conflict o f  Laws” (1963) 28 
Transn’ L & Contemp Prohs 822, at 854.

How this happens, and other limited points o f  entry for human rights, were discussed in chapter
3.
■' For a detailed account, see de Nova, “Historical and Comparative Introduction to Conflict o f  
Laws” (1966) 118 Recueil des Cours 433, at 443-448.
"  See Currie, Selected Essays on the Conflict o f  Laws (Duke University Press, 1963).

Juenger, “General Course in Private International Law” (1985) 193 Receuil des Cours 118.
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for centuries and still did not reach a consensus.^'* For the governmental interest 

approach, the task o f ascertaining the interest or policy of a State in enacting a 

particular piece of legislation requires a great degree o f resources and effort, and 

even then the policy may remain e l u s i v e . I n  addition, the focus tends to be on 

the forum law and can result in parochial views o f international cases. Even if 

these criticisms could be overcome, the potential for this approach is limited in 

this context as the human rights impact o f the final result does not have a large 

part to play in the decision-m aking process.

Both these previous approaches share the fundamental tenet that solutions to 

trans-border problems can be derived from an allocation of law-m aking powers. 

In contrast, there is also the question that asks “what law would best resolve the 

dispute?” Called a “better law”, “substantive” or “teleological” approach, this 

requires a judge to use the law that provides the fairest resolution to the case 

before him or her.^’

There are a number o f different ways the better law approach can be used. One 

method is providing for alternative choices. An example of this is found in 

Article 1 of the Hague Convention on the Conflicts o f Laws Relating to the Form 

of Testam entary Dispositions 1961 which provides that a testamentary 

disposition shall be valid as regards form if its form complies with the internal

Westbrook, “Survey and Evaluation o f  Competing Choice-of-Law  M ethodologies: The Case 
for Eclecticism ” (1975) 40  MLR 407, at 444.

McClean and Beevers, M orris: The Conflict o f  Laws (6"’ ed.. Sweet and M axw ell, 2005) at 538  
state “It is unrealistic to suppose that the purposes behind substantive rules o f  law  are so clear, so 
unambiguous, and so singular that we can hope to discover them in the course o f  a trial with some 
degree o f  certainty and without risk o f  error.”

Juenger, “General Course in Private International Law” (1985) 193 Receuil des Cours 118, at 
255.

This approach is not new either, being espoused by Aldricus in the twelfth century. He found 
that when men from different provinces, with different customs, litigate before one and the same 
judge, the judge should pass judgment in accordance with what seem s better and more useful. 
Yntema, “The Comity Doctrine” (1966-67) 65 Mich L Rev 9, at 15. In the United States 
“conflicts revolution” a better law approach was also supported by Leflar, who listed it as one o f  
five considerations forjudges when determining a choice o f  law question. Leflar, “Choice  
Influencing Considerations in Conflicts Law” (1966) 41 N YU L Rev 278. The better law  
consideration he included is discussed in Leflar, M cDougal and Felix, Am erican Conflicts Law  
(4“'’ ed.. The M ichie Co, 1986), at 297-300.

This Convention was enacted in Irish law in Part VIII o f the Succession Act 1965.
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law of one of eight different options.^® Thus the better law will be chosen from 

several that have a connection with the testator or his or her property and is 

chosen on the basis o f upholding a preset policy choice, that o f favouring the 

validity of testamentary dispositions.

Article 7 of the Rome II Regulation^® demonstrates a favour laesi m ethod that 

allows the claimant to choose the law that will be applied between two possible 

laws: those o f the State where the event giving rise to the damage occurred or 

those of the State in which the damage actually occurred.^’ In this case the better 

law protects not only the victim of the environmental tort, but also protects the 

environm ent by not allowing a potential polluter to take advantage o f lax 

pollution laws in the State of residence or a bordering State. It m ust be 

emphasised though that this principle involves the application of the entire law of 

one or other State, and not a mixture of the best aspects of both. Some problems 

have been noted. For example, the principle presupposes that the injured party 

has a good knowledge of the competing substantive provisions and the 

interpretation given to them by the courts, which will not always be the case.^^ In 

addition, it is doubtful as to whether it can be said that one or other law is the 

more favourable when all things are taken into consideration, given that one law 

can be more generous on one point and the other more favourable in other ways.

These are the place where the will was made, the nationality, dom icile or habitual residence o f  
the testator at either the lim e when he or she made the will or at the time o f his or her death and 
the place where im movables concerned are situated.

Regulation (EC) N o 864/2007 o f the European Parliament and o f the Council o f  11 July 2007  
on the law applicable to non-contractual obligations (O fficial Journal LI 99/40 31.7.2007). It can 
also be found governing applicable law in environmental torts in Art 138 o f  the Sw iss Civil Code 
which reads: “Claims resulting from harmful em issions com ing from an im movable property are 
governed, at the choice o f  the injured party, by the law o f  the State in which the real property is 
located or by the law o f the State in which the result was produced.”

In the absence o f  choice the standard place o f occurrence o f damage rule applies. The standard 
rule is found in Art 4 o f the Rome II Regulation. This is in contrast to the Sw iss Civil Code rule 
where there is still debate as to what happens in the absence o f choice. Bernasconi, “Civil 
liability resulting from transfrontier environmental damage: a case for the Hague Conference?” 
Prel. Doc. No 8 o f  M ay 2000  drawn up fo r  the Special Commission on G eneral Affairs, (Hague 
Conference o f  Private International Law, 2000), at 31.

Bernasconi, “Civil liability resulting from transfrontier environmental damage: a case for the 
Hague Conference?” Prel. Doc. No 8 o f  M ay 2000 drawn up fo r  the Special Comm ission on 
G eneral Affairs, (Hague Conference o f  Private International Law, 2000), at 34.
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As can be seen, use o f the better law approach involves two main questions. The 

first is how to limit the range o f possible laws that can be applied. In general, it 

has been linked with the traditional m ethod in that the number of laws among 

which a choice is to be made is whittled down by looking only to those which 

come from legal systems that have a connection with the legal relationship at 

hand. If this is not done, it is difficult to attribute the decision to a private 

international law rule. Instead the court is operating under either an ad hoc 

individual justice basis, deciding each case on its merits under its own personal 

preferences, or under a, real or perceived, uniform substantive supranational law 

which is not linked to any single jurisdiction but applies in all transnational cases. 

This latter approach seems to be more linked to unifying substantive law than 

allowing for different approaches. The second question is how the decision as to 

which of these should be used is to be made. Two of the different ways of 

answering the second are illustrated above, that is choosing according to a preset 

policy choice or allowing the claimant to choose. Another is providing for the 

judge to make a choice as to the better law.

There are significant criticisms of a better law approach. A m ajor problem is 

how to determine what the better law is and what criteria to use. For example, 

the Rome II Regulation^^ will display a distinct preference for the application of 

the law that will permit the divorce. W hile under liberal family law conceptions, 

the ability for adults to dissolve relationships and regain autonomy is the 

preferred approach, under a regime that treats children’s interests as param ount, it 

is not as clear that this is the better law. If there are children involved the ability 

of the parents to fully regain their independence o f each other is severely 

curtailed, if not completely elim inated and divorce law should be regarded a 

means to allow the relationship between the parents to change, not end.’̂"̂  In this 

way, the better law is the one that provides the best mechanisms for parties to 

develop this new relationship and this may not necessarily be the one that 

provides the easiest route to a divorce.

Regulation (EC) N o 864/2007 o f  the European Parliament and o f  the Council o f  11 July 2007  
on the law applicable to non-contractual obligations (O fficial Journal L199/40 31.7.2007)
^  Parkinson, “Family Law and the Indissolubility o f  Parenthood” (2006) 40 Fam L Q  237.
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A second criticism is that the better law approach often tends to rely on a dispute 

before the court scenario. However, the interest in what law governs a legal 

situation goes beyond those seeking to have a dispute resolved. People want to 

know what law is likely to govern a particular situation so that they can organise 

their affairs accordingly. This can perhaps be ensured by providing a limited 

range of laws among which the better option will be chosen and people will have 

to ensure compliance with these.

Another criticism is that the better law approach will provide a mechanism for 

judges to simply use their own law in all c a s e s . T h i s  has been refuted by a 

number o f scholars who maintain that judges are likely to be aware and critical of 

anachronistic laws that can be found in their own jurisdiction and “will normally 

prefer the law that makes good sense when applied to the f a c t s . T h e  problem 

with this is that even accepting that a judge is always striving to produce justice 

despite the constraints placed upon him by the law o f the forum does not mean 

that all judges will see the same law as making “good sense” in every situation. 

There may be a particular forum law that is seen as being modern, progressive 

and inherently just to those within the State, but seen as overly radical and 

problematic by others.

These criticisms can be linked together to challenge the better law approach on 

the basis that it prevents uniformity of result and certainty o f the law. The 

responses to these criticisms often rely on the weaknesses found in the traditional 

approach; in particular that it does not do what it sets out to do, and misses 

opportunities to achieve justice in the individual case in the process. Criticism  is 

directed towards the fact that the traditional approach does not result in
•37

uniformity or certainty either. Different States use different characterisations

North and Fawcett, Cheshire and N orth ’s Private International Law  (13* ed, 1999, Reed 
Elsevier, 1999), at 30.

Leflar, M cDougal, Felix, American Conflicts Law  (4* ed.. The M ichie Co, 1986), at 298.
It has been recognised that the “seat” o f  a relationship cannot be discovered by logic; it is 

dictated by informed choice. JG Collier, Conflict o f  Laws (3'̂ '' ed., Cambridge University Press, 
Cambridge, 2001), at 387.
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for certain legal relationships and also use different factors to connect the same 

relationships to a legal system. The use of complicated techniques to escape the 

result of the traditional approach has also been relied upon to demonstrate that it 

is not working satisfactorily.

These are all valid points, but do not assist a claim that the better law approach
-JO

will be more satisfactory. It is w idely accepted that decisional harmony is a 

proper and worthy goal o f private international law rules, and that the traditional 

approach has failed in some instances to provide this. But surely the differing 

substantive laws from different States that make private international law 

necessary, coupled with the different private international law rules that have 

been applied despite the aim of decisional harmony, are clear evidence that there 

will be no uniformity o f solution if the better law approach is taken. It is obvious 

that States do not have a common conception of what the better law is in many 

circumstances. An approach that provides that the better law will apply in all 

cases does display a risk o f the loss o f the subject o f private international law, but 

this loss is not to be mourned only because of its academic interest, but because 

o f its role in recognising that States are different and that this difference can in 

many cases be acceptable and should be acknowledged.

W hile the traditional approach may not succeed in its aim of decisional harmony, 

it does provide a more viable m ethod of reaching some consensus while 

recognising difference. As W engler points out:

“ If these national legal cultures are to respect each other’s individuality

and, thereby, their differences, the equal treatment o f their laws by the

These criticisms were also used to support a proposal for the unification o f  European 
substantive law in contract in a Joint Response o f  the Commission o f  European Contract Law and  
the Study Group on a European Civil Code to the European Commission  on 25 ‘̂  October 2001, 
found at
http://ww w.sgecc.net/pages/en/hom e/137.joint_response_to_the_eu_com m issions_com m unicatio
n_on_european_contract_law.htm
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relevant choice-of-law rules appears to be a necessity that is
■2Q

inescapable.”

He recognises that this parity o f different national laws is justified not so much 

on the basis of the sovereign equality of States but on grounds of the individual 

interest in avoiding conflicting obligations. The individual should have to 

comply with the requirem ents of an ascertainable law. The traditional method 

has as its aim  a “conflicts justice” which is the justice achieved by providing the 

relationships are governed by an appropriate legal system. The achievement of 

decisional harmony under a better law approach is reliant on a growing consensus 

of substantive issues, which will be often more difficult to achieve.'^®

In addition, the traditional approach represents an attempt to ensure equality. As 

Cavers noted

“the application of mechanical rules of law may be regarded as necessary 

to save the alien litigant from xenophobia.”'*'

The traditional approach allows the application o f a more culturally relevant law 

in certain circumstances where it may seem less appealing to the judge because of 

its difference. Discrimination can also be found on an internal plane where there 

is a question as to the extent to which cases should be treated differently on the 

basis that they have a foreign element. Cases that only have contacts with a 

single state will be discrim inated against if a transaction with multiple State 

contacts will be decided on under the law chosen for its greater substantive 

suitability. The traditional approach seems to come closest to the realisation of 

equal treatm ent for sim ilar single and multiple contact cases.'^^

’^Wengler, “The Significance o f  the Principle o f Equality in the Conflict o f  Laws” (1963) 28 
Transit’ L & Contemp P robs 822, at 829.

For example, the European Union has provided for rules regarding private international law in 
the internal market in preference over attempting to codify substantive provisions.

Cavers “A Critique o f the Choice o f Law Problem” (1933) 47 H arv L Rev 173, at 203. 
W ilhelm W engler, “The Significance o f  the Principle o f  Equality in the Conflict o f  Laws” 

(1963) 28 Transn’ L & Contem p Probs 822, at 840.
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But that is not to say that the better law approach does not have a role. A 

common thread to the application of the better law approach in the examples 

given above is that there is a certain consensus as to what the underlying policy is 

and that the better law protected wider issues than those relating to the parties 

alone. Thus it is not for the individual judge to make such a policy call when 

deciding the case. An example of a traditional rule and international consensus 

on policy sitting side by side can be seen in the draft Protocol on Applicable Law 

for the Convention on the International Recovery of Maintenance."^^ M aintenance 

for children is a widely accepted good and it is one of the rights provided in the 

United Nations Convention on the Rights o f the Child.'^'^ M aintenance for 

spouses, however, is not so widely recognised and is often dependent on the 

socio-economic position o f women in a particular State."^^ The draft Protocol 

follows the policy in favour o f providing m aintenance for children by allowing 

them to use either the law of their habitual residence or the law of the forum if the 

primary choice does not allow for the paym ent of maintenance."*^ However, in 

relation to spouses, there will be only one applicable law, dependent on relevant 

geographical connections irrelevant o f whether or not maintenance is available."*^

The prevalence of the traditional approach is an inescapable fact. This is 

indicated by the m ajority o f rules that can be found in both national laws and in 

those coming from international conventions. The rejection and criticisms of the

Drafting Committee, “Preliminary Draft Protocol on the Law Applicable to Maintenance 
Obligations” Preliminary’ D ocum ent No 30  o f  June 2 0 0 7 fo r  the attention o f  the Twenty-First 
Session o f  N ovem ber 2007.

Art 27 o f  the Convention on the Rights o f  the Child.
For example, in Norway spouses may receive maintenance support but only if the divorced 

spouse is expected to have severe problems supporting him or herself, caused by long periods o f  
care for home and children, while in Malta the spouse who was responsible for the nullity o f  the 
marriage is bound to pay maintenance to the other party for a period o f  five years (Art 20(5) o f  
the Marriage Act): Permanent Bureau o f  the Hague Conference o f  Private International Law, 
“Compilation o f  Responses to the 2002 Questionnaire concerning a new global instrument on the 
international recovery o f  child support and fam ily maintenance” P rel D oc No 2 o f  A pril 20 0 3 fo r  
the attention o f  the Special Commission o f  M ay 2003 on the International R ecovery o f  Child  
Support and O ther Forms o f  Family M aintenance at 28 and 30. See also Bonom i, “Preliminary 
Draft Protocol on the Law Applicable to Maintenance Obligations: Explanatory Report” Prel D oc  
No 33 o f  August 2 0 0 7 fo r  the attention o f  the Twenty-First Session o f  N ovem ber 2007  (Permanent 
Bureau, 2007), at 12.

Art 4  o f the Draft Protocol. The primary law w ill be dependent on the forum in which the 
claim is made.

The exact terms o f  Art 5 have yet to be agreed, but it is clear that the availability o f 
maintenance under a particular law will not be a factor.
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better law approach in the m ajority o f instances shows that the lim itations found 

in the traditional approach as regards the incorporation of human rights principles 

is not likely to be rectified by a whole-scale change of approach. The one aspect 

of human rights that private international law has generally taken great notice of 

is that of the possibility o f cultural diversity. Analysing private international law 

through the means o f human rights will show that it takes a relative rather than 

universal approach to human rights unless and until a wide consensus is 

evidenced in the international comm unity. Private international law does not 

view itself as a tool to spread the im plem entation of controversial aspects of 

human rights, but instead to respect the rights of States to govern in their own 

way and, maybe more importantly, o f people to be governed according to a 

geographically, or perhaps culturally, relevant law. This means that private 

international law m echanism s remain impervious to human rights norms in their 

general functioning unless and until there is wider agreement on particular policy 

choices to be advanced and a greater consensus on what the better law will be in 

a given situation.

This is particularly why the interaction of private international law and children’s 

rights is of interest. As international consensus grows as regards the universality 

of certain aspects of children’s rights we can see the traditional approach 

sometimes making way and sometim es incorporating these changing attitudes 

towards children’s rights. An exam ple o f the making way of private international 

law rules is the emphasis on consensus and co-operation regarding the best 

interests o f the child in intercountry adoptions under the Hague Adoption 

Convention, while an example of the incorporation can be seen in the links 

created between the best interests o f the child and the use o f habitual residence, a 

traditional approach connecting factor.

But there are still areas where the traditional approach lim its the extent to which 

the rights o f children can be implemented. For example, recognition of foreign 

judgm ents is generally linked to the fact that the jurisdiction to give the judgm ent 

was based on geographically relevant factors. Thus the court will not recognise
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the judgment if it does not feel such factors were present, irrespective of the 

substantive justice of the judgment itself, or the child’s interest in certainty and 

stability in relationships with others. Conversely, the court has limited grounds 

to refuse recognition of a judgment if it is based on an appropriate jurisdictional 

ground which may prevent gross breaches of the child’s rights, but not quite 

vindicate them to the fullest extent possible. A clear example here is different 

perceptions of the child’s right to be heard in the making of the original decision. 

The difference may not be sufficient to justify a refusal to recognise, which often 

depends on “fundamental principles”'̂ * but does allow a lower standard than 

would normally be applied.

Choice of law relating to children is another area where the traditional rules still 

often prevail. The basic law is the lex fo r i and so choice of law is inextricably 

linked to jurisdiction and therefore often based on the habitual residence of the 

child. While there are many reasons why this might be the most appropriate, 

there are also instances where it might not be, such as where the habitual 

residence has been manipulated by the parents, or where the law of the habitual 

residence has been heavily influenced by cultural contexts and habitual residence 

is the only connection the child has with the country.'*^

And yet there is often no provision for a better law approach. The Hague 

Protection Convention comes close in Article 15 which allows for the application 

or consideration of another law with which the situation has a substantial 

connection as far as the protection of the person or property requires. However, 

this seems more relevant for ensuring “conflicts justice” that is ensuring that the 

situation is regulated by an appropriate jurisdiction and that decisions will be 

respected in places connected with the child or his or her property, rather than 

requiring the court to ensure that the law which best vindicates the child’s rights 

and best provides for his or her welfare actually governs the case at hand. As

Such as under the Hague Protection Convention.
That is, his or her fam ily merely reside there but have no deeper connections such as nationality 

or shared religious or cultural background.
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noted above, however, the draft Protocol on m aintenance obligations does 

provide for a better law approach through the use o f alternatives.

A possible option for framing a better law would be to draw on the provisions of 

the United Nations Convention on the Rights o f the Child.^' W ith its wide 

ratification and almost universal acceptance, reliance on its terms should free 

judges or legislators from criticisms of parochial attitudes or bias. It could also 

allow for a certain amount of respect for cultural context, providing that the 

generally applicable law would not be displaced unless there was an infringem ent 

of Convention provisions. However, a significant problem here would be the 

interpretation of the Convention: it is a vague and ambiguous document in some 

respects and may not lend itself to such use.

Effective use of the better law approach in this area is likely to be prevented by 

the tendency to apply local law referred to above, as many judges would be 

unwilling to declare that their law does not sufficiently protect their children, 

typically a sensitive national issue. Chapter 3 highlighted the difficulties related 

to cultural diversity in stating that there is a better law, a better result or a better 

way to bring up a child. In many ways the cultural diversity indicated 

demonstrates the reason why private international law is a necessary feature of a 

domestic legal system. If there was a universal conception o f children’s rights, 

their implementation and how best to secure a child’s welfare and best interests, 

then there would be a far greater similarity in the national laws concerning 

children.

W ith these problems in mind, it is little wonder that a traditional approach is 

often favoured, at least in areas where there are different conceptions o f what is 

best for children.

Although it must be noted that the Protocol is unUkely to be w idely adopted with som e States 
such as the UK indicating that they will not be opting in to its application.

United Nations Convention on the Rights o f  the Child (577 UNTS 3, G.A. res. 44/25, annex, 44  
U .N. GAOR Supp. (No. 49) at 167, U.N. Doc. A /44/49 (1989)).
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Conclusion

As has been seen in previous chapters, private international law rules can 

influence the protection of children’s rights and can have a role to play in 

ensuring greater respect for them on an international level.

A particularly strong example of this is the provisions in the Child Protection
52Convention and the Brussels II Regulation requiring the hearing o f a child 

before the decision of a court will be recognised. This raises awareness 

domestically that children should be heard and should result in domestic 

procedural rules incorporating this standard. The jurisdictional rule that the best 

interests o f the child are best protected if the courts of his or her habitual 

residence have jurisdiction has also become part o f the international consensus on 

what the best interests of the child entails.

The interaction of private international law and human rights has also resulted in 

certain alterations to the rules of private international law. This can be seen in 

the increased reliance on cooperation and coordination, instead o f strict rules. It 

can also be seen in the allowances made for children, with different rules 

applying for them and for decisions concerning them, such as the special rules 

applying as regards adoption orders.

However, the limits of private international law have also been noted. A major 

problem is the difficulty in ascertaining the content of the rights o f children and 

how to balance the individual rights against each other, and against best interests 

considerations, not to mention how best to balance the rights o f children against

Council Regulation (EC) N o 2201/2003 o f  27 November 2003 concerning jurisdiction and the 
recognition and enforcement o f  judgments in matrimonial matters and in matters o f parental 
responsibility, repealing Regulation (EC) N o 1347/2000 (Official Journal L 338, 23.12.2003).
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the rights o f others. These issues are being struggled over in domestic law and 

the functioning o f private international law can often only be as good as that of 

the domestic laws it chooses among.

A second problem is that private international law rules can only have a limited 

effect in relation to systematic breaches o f human rights, proceeding on the basis 

of one case at a time. This is particularly the case in relation to the use of 

recognition of foreign orders to prevent breaches. W hile this does not necessarily 

mean that private international law rules should not demand the vindication of 

children’s rights, it does mean that other options should also be explored.

This chapter discussed a final limitation of private international law. The 

orthodoxy of private international law scholarship and practice favours the 

traditional approach and puts significant faith in its merits. This ensures the 

continuing internal limits o f private international law itself. These limits are 

based on the recognition o f cultural diversity, itself a formidable challenge to 

greater respect for human rights on an international level. It is clear that as 

greater consensus grows regarding the universality o f certain rights, the easier it 

will be to use private international law to ensure that the best protection of them 

is provided for children in international cases. In the meantime, private 

international law can perhaps provide an educative role, allowing different States’ 

laws, rules and attitudes to be more widely known, prompting States to reassess 

their own laws and allowing for greater dialogue and understanding on the best 

protection for children’s rights.
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