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S u m m a r y  a n d  M e t h o d s

This thesis  is a comparative,  critical analysis of s tandards  of review for 

legislative l imitat ions of consti tut ional  rights, its p r im ary  focus is on Ireland, though 

Canada is also discussed in detail. It compares  Irish and Canadian law, as they use a 

facially identical s tandard  of review. It uses extensive theoret ical  analysis to inform 

critical analysis of the case-law in each jurisdiction. It concludes by bringing 

together  both  of these  elements  to d raw  conclusions about  international  s tandards  

of review and their  incorpora t ion into different legal systems, and finally to make 

construct ive suggest ions about  the best  s tandard  of review for Ireland.

This thesis  is the p roduct  of extensive and detai led analysis of pr im ary and 

secondary  sources. Part  1 of this thesis is theoretical,  and involved interdisciplinary 

study of  ju r i sp rudence  and philosophy on the na tu re  of rights and the ir  limitations, 

using secondary  sources from these fields. Parts 11 and II! involved detailed analysis 

of the text of  the Irish and Canadian consti tutions,  as well as in-depth review of the 

case law of the Irish and Canadian courts.  This is combined with insights from 

secondary  l i te rature from both jurisdictions to give a full pic ture of the consti tut ions 

and const i tutional  law of each country.  Part IV combines the theoret ical  and inter- 

jurisdictional pract ical analysis to d raw  conclusions, using careful compara t ive law 

methodology,  and highlighting and exploring structural  and normat ive differences 

be tween  the jurisdict ions tha t  may be relevant.

Part  I explores the conceptual  elements  of s tandards  of review. Reasoning 

from several  different  conceptions of rights, Chapter  One aims to set  out  w ha t  are 

the conceptually essential elements  of a s tandard  of review. Chapter  Two goes on to 

ask w ha t  so r t  of normat ive choices mus t  be made  to actually form an applicable 

s tandard  of review; tha t  is, how the different concepts  of rights can be chosen 

between,  and how the basic conceptual  f ramework  of a s tandard  of review can be 

built upon.  It seeks to keep these normat ive and conceptual  elements  separa te  and 

distinct.

Part  II looks at  s tandards  of review in Canada. Chapter  Three explores the 

origins of Canada’s s tandard  of review - th e  Oakes t e s t -  s tar t ing with the drafting of 

the Charter  of Rights and Freedoms and following th rough  to the advent  of the 

standard,  and changes  to it tha t  took place shortly thereafter .  Chapter  Four looks at 

the Canadian cour ts ’ struggle with the need to w eaken  the very strong s tandard  

initially enunciated,  and at tempts  to use various mechanism to al ter  the strength of



review. Chapter Five looks at the test 's  evolution in Canada in subsequen t years, and 

the reality of its application.

Part III undertakes  the sam e exam ination in Ireland. Chapter Six looks a t 

s tandards  of review in Ireland in its early constitutional history, up to the point 

w here  the Canadian s tandard  of review  was co-opted into Irish law  as the Heaney 

test. Chapter Seven exam ines the s im ultaneous arrival of a w eaker, and uniquely 

Irish s tandard  of review, asks w hy it exists, and looks at how  its influence has spread  

beyond its initial remit. Chapter Eight looks a t the evolution of the Heaney te s t  in 

subsequen t years, and how  it has in fact opera ted  in w ays no t suggested by its 

language.

Part IV brings the o ther  th ree  parts  together. Chapter Nine com pares the 

operation  of the seemingly identical Irish and Canadian s tandards  to illustrate tha t 

despite their similarity, different norm ative choices underlie  the  s tandards , and 

traces these to differences be tw een  the values of the jurisdictions. Chapter Ten 

contrasts  the ex ten t to which Irish and Canadian courts  w ere  t ra n s p a re n t  abou t the 

values tha t underlay  the ir  s tandards, to show  tha t the Canadian courts  w ere  open 

w hen the Irish courts  w ere  not. Chapter Eleven sets ou t a norm ative  case for a 

s tandard  of review for Ireland, tha t seeks to rem edy  flaws identified in this thesis.

This thesis is abou t s tandards  of review in Ireland, looking to theoretical 

analysis and to the law of Canada for insight tha t could not o therw ise  be gleaned, 

and also offers b ro ad er  insights into the w ay in ternational s tanda rds  of review  w ork  

around  the world. It concludes tha t norm ative choices m ust always be m ade by 

courts  incorporating or making a s tandard  of review, unless they  are  willing to 

completely ignore the values of the jurisdiction in which they  operate; tha t 

in ternational s tandards  of review  may hide this reality; tha t this reality  is h idden  in 

the Irish example; and th a t  this should change for Ireland to p roperly  conduct 

judicial review of rights limiting legislation.



A c k n o w l e d g m e n t s

This research was conducted with the  assis tance of an Ussher  Pos tgraduate  

Research Fellowship. I am grateful to the  Faculty of Arts, Humanit ies,  and Social 

Sciences of Trini ty  College Dublin for honouring me with this award,  which was 

immensely helpful in the  complet ion of this research.  This research  was pr imari ly 

conducted at  the Library of Trinity College Dublin, and I am grateful  to the  l ibrary staff 

for thei r  assistance.

In Novem ber  of 2010, 1 p resented  elements  of Chapter  8 of this thesis to the 

Const itut ional Law and  Policy Group of Trinity College Dublin. In April 2011, certain 

ideas included in Chapter  9 and 11, and certain general  points  concerning this work,  

were  included in a presentat ion to the Irish Society of Comparat ive Law conference in 

UCD. In November  2011, a vers ion of Par t  I of this thesis  was  p resen ted  to the  Irish 

Jur i sprudence  Society. Some of the ideas in Chapter  9 w e re  p resen ted  to the Law 

Student  Col loquium in Trini ty College Dublin in February 2012,  and, in a different  form, 

to UCD Consti tut ional Studies Group's conference "The Irish Constitution: Past, Present,  

and Future"  in June 2 0 1 2 . 1 would like to thank  all who made  com m ents  and suggest ions 

at these var ious  events,  in par t icular  Dr Brian Foley, Ms Estelle Feldman, Professor  

Gerry Whyte,  Dr Eoin O'Dell, and Dr Niamh Cleary. I would  also to highlight the 

contr ibu t ion of the m em be rs  of the Irish Jur isprudence  society for their  highly detai led 

and insightful feedback, which was very helpful.

A por t ion of  Chapter  9 was publ ished in the Dublin Universi ty Law Journal in 

2010, and  a n o th e r  por t ion of that  chap ter  was par t  of an article submit ted  for 

publ ication following the  Const itutional  Studies Group conference.

I owe  an intellectual deb t  to two Professors at  Harvard Law School, whose  

tuit ion dur ing my Master ' s  degree inspired me to conduct  this research;  several  ideas 

formed while u n d e r  their  tui tion are  at the foundation of this work. Professor  Mark 

Tushne t ' s  thoughtful  tuit ion of Comparat ive Const itutional  Law, and in par t icular  class 

discussions on the  proport ional i ty  principle, inspired me to th ink  more  deeply into the 

way in which such s ta nda rds  of review worked,  and i llustrated the complexity of these 

issues. He also taugh t  the  meri ts  of careful use of the  comparat ive method,  and the 

dangers  tha t  are  in heren t  in internat ional comparison.  At the  same time. Professor  

Laurence Tribe 's  br il liant  tui tion of the  First A m endm ent  forever  changed the way I 

thought  of s tanda rds  of review, and his insights into United States t iers  of scrut iny 

helped me form critical views of the s tandards  of review I had encounte red  in Ireland, 

which have heavily influenced my thinking on these issues. I am grateful to both of



them. I would also like to thank  Professor Noah Feldman, w ho superv ised  my LL.M. 

research, for encouraging me to pu rsue  doctoral study.

1 am indeb ted  to an even g rea te r  extent to Dr Oran Doyle, w ho superv ised  this 

thesis. He was ex trem ely  supportive  throughout, offered g rea t  encou ragem en t  w hen it 

was m ost needed, and frequently  provided detailed and highly constructive feedback on 

my work. His ex trao rd ina ry  grasp of constitutional law and theo ry  helped to develop 

and im prove my ideas, and the expression of those  ideas. This thesis  has benefited 

im m easurably  from his input, and 1 could not have w orked  as quickly or as well w ithou t 

his guidance. 1 am deeply grateful to him.

Dr Rachael Walsh was an invaluable academic colleague for m uch of the  tim e in 

which this research  w as carried  out. As well as reading and com m enting  on portions  of 

this work, I benefited from m any illuminating conversations with her  abou t Irish 

constitutional law and s tanda rds  of review, as our  rela ted  doctoral projects developed. I 

also benefited from her  su p p o rt  and advice. Similarly, I had m any fascinating 

discussions with Dr Alan Brady; thoughts  developed in conversation  with him proved  to 

be highly valuable, and I am grateful for his significant input and  encouragem ent. 1 

would also like to thank  Mr Paul Kenny and Ms Bairbre O’Brien for reading and 

com m enting on various pa rts  of this work.

1 would also like to thank  all my colleagues on the  pos tg radua te  research  register  

in the Law School of Trinity  College Dublin, and my colleagues on the  staff of the  Law 

School, for their  su p p o r t  during this project, w ithou t which this would  have been a 

much h a rder  process.

Finally, I wish to th an k  those  who personally  suppo rted  during  this project. My 

paren ts  have unfailingly and unquestioningly  supported  m e th rough  eight years  of p o s t

secondary education, and always believed in me and encouraged  me. None of this could 

have been done w ithou t  the ir  cons tan t help and support. I would  also like to thank  

Bairbre O’Brien for her  support,  patience, and kindness over the  last th re e  years. They 

have my deepes t  gratitude.

Errors and om issions remain, of course, my own. I have endeavoured  to s ta te  the  

law correctly as of 13'̂ *’ August 2012.

David Kenny

14'*’ August 2012

iv



T a b l e  o f  C a s e s

Ireland

A V Governor o f  Arbour Hill Prison [2006] 4 IR 203.

An Blascaod M6r Teo v Comissioners o f  Public Works in Ireland, Unreported, High Court, Budd  
J, February 27 ’:'̂  1998.

A ttorney General v Paperlink  [1984] ILRM 373.

A ttorney  General V Southern Industrial Trust [ I9 6 0 )  94  ILTR 161.

Attorney  General v X  [1992] 1 IR 1.

Blake v A ttorney General [1982] IR 117.

Blehein v Minister fo r  Health [2009] 1 IR 275.

Brennan v A ttorney  General [1983] ILRM 449 (HQ; [1984] ILRM 355 (SC).

Buckley V A ttorney  General [1950] IR67.

BUPA Ireland Ltd v The Heath Insurance Authority  [2006] lEHC 431 

Carmody V Minister fo r  Justice [2010] ILRM 157.

CCv Ireland [2006] 4 m  1.

Cahill V Sutton  [1980] IR 269.

Clinton v An Bord Pleania [2005] lEHC 84.

Colgan v/ IRTC [2000] 2 IR 490.

Controller o f  Patents v Ireland  [2001] 4 IR 229.

Cox V Ireland  [1992] 2 IR 503.

Crilly V Farrington [2001] 3 IR 267.

Daly V Revenue Commissioners  [1995] 3 IR 1.

D v  Ireland  [2012] lESC 10.

D am achevD P P  [2012] lESC 11.

Deaton v A t to rn ey  General [1963] IR 170. 

de Burca v A ttorney  General [1976] IR 38.

Dellway Investm ents  V NAMA [2010] lEHC 364.

D K v Crowley [2002] 2 IR 744.

Donnelly v Ireland  [1998] 1 IR 321.

Doyle V Hearne (No. 2] [1988] IR 317.

DPP V Quilligan [1986] IR 495.

Dunnes Stores v Ryan  [2002] 2 IR 60.

Dunraven Limerick Estates Co v Public Works  [1974] 1 IR 113.

East Donegal Co-operative Livestock Mart v A ttorney  General [1970] IR 317.

Educational Company o f  Ireland v Fitzpatrick (No. 2) [1961] IR 345.

Enright v Ireland  [2003] 2 IR 321.

Fajujonu v Minister fo r  Justice [1990] 2 IR 151.

V



Gallagher V Central Mental Hospital [1996] 3 IR 10.

Gilligan v Criminal Assets Bureau  [1998] 3 IR 185.

Hanrahan  v Environmental Protection Agency  [2005] lEHC 482; [2006] 1 ILRM 275. 

Heaney  v Ireland [1994] 3 IR 593 (HC]; [1996] 1 IR 580 (SC).

Hegarty V O’Loughran  [1990] 1 IR 148. 

larnrdd Eireann v Ireland  [1996] 3 IR 321.

JD V Residential Institutions Redress Review Committee  [2009] lESC 59.

JP vD P P  [2009] 3 IR 215

K avanaghv  Government o f  Ireland [1996] 1 IR321.

King v A ttorney General [1981] IR 233.

King V Minister fo r  the Environm ent [2004] 3 IR 3 4 5  [HC); [2007] 1 IR 296.

Kinsella v Governor o fM oun tjoy  Prison [2011] lEHC 235.

Lawlor v Minister fo r  Agriculture  [1990] 1 IR 356.

Loftus V Attorney General [1979] IR 221.

Lovett V Minister fo r  Education  [1997] 1 ILRM 89 

Lynch and Whelan v Minister fo r  Justice [2010] lESC 34.

MacDonald v Bord na gCon [1965] IR 217 

Maguire V Ardagh  [2002] 1 IR 385.

Maher V A ttorney General [1973] IR 140.

McCann v District Judge Monaghan  [2009] 4 IR 200.

McCann V Minister fo r  Education  [1997] 1 ILRM 1.

McGee V A ttorney General [1974] IR 284.

McNally v Ireland  [2009] lEHC 573.

Meadovjs v Minister fo r  Justice, Equality and Law Reform  [2010] lESC 3.

Meagher v O'Leary [1998] 4 IR 33.

Mhic Mhathuna v Ireland  [1995] 1 IR 484.

Murphy V A ttorney General [1982] IR 241.

Murphy V IRTC [1997] 2 ILRM 467 [HC); [1999] 1 IR 12 (SC).

Murphy  v Greene [1990] 2 IR 566.

Murray  v Ireland  [1985] IR 532 at 540.

Norris V Attorney General [1984] IR 36.

Nottinghamshire County Council v B [2011] lESC 48.

O'Brien v Manufacturing Engineering Co. [1973] IR 334.

O'Domhnaill v. Merrick  [1984] IR 151.

O'Shea v Ireland  [2007] 2 IR 313.

O'Sullivan v Chief Executive o f  the Irish Prison Service [2010] 4 IR 562.

O’T v B  [1998] 2 I R 3 2 1 .

People (DPP) V Shaw  [1982]  IR 1.



Pigs Marketing Board v Donnelly  [1939] IR 413.

PJ Carroll v Minister fo r  Health [2005] 1 IR 295.

Quinn's Superm arkets  V A ttorney General [1972] IR 1.

Re Article 26  and  the Criminal Law (Jurisdiction) Bill 1975  [1977] IR 129.

Re Article 26  and  the E m ploym ent Equality Bill, 1996  [1997] 2 IR 321.

Re Article 26  and the Health A m en d m en t  (No. 2) Bill 2004. [2005] 1 IR 105.

Re Article 26  and  the Illegal Imm igrant's  Trafficking Bill 1999  [2000] 2 IR 360.

Re Article 26 and  the Matrimonial Homes Bill, 1993  [1994] 1 IR 305.

Re Article 26 and  the Offences Against the State (A m endm ent)  Bill 1940 [1940] IR 470.

Re Article 26  and  Part V o f  the Planning and Development Bill 1999  [2000] 2 IR 321.

Re Article 26  and  the Regulation o f  Information (Services outside the Sta te  fo r  Termination o f  
Pregnancies) Bill, 1995  [1995] 1 IR 1.

Re Haughey  [1971] IR 217.

Re National Irish Bank (No 1) [1999] 3 IR 145.

Re Philip Clark [1950] IR 235.

Roche V Roche  [2009] lESC 81.

Rock V Ireland  [1997] 3 IR 484.

Ryan v A ttorney  General [1965] IR 294

Shirley vAO Gorman  [2006] lEHC 27.

SM V Ireland (No 2) [2007] 4 IR 369.

Somjee v Minister fo r  Justice [1981] ILRM 324.

SPUCv Grogan (No. 5) [1998] 4 IR 343.

State (Burke)  v Lennon  [1940] IR 136.

State (M) V A tto rney  General [1979] IR 73.

TD V Minister fo r  Education  [2001] 4 IR 259.

TFv Ireland [199S] 1 IR321.

T O'G V A ttorney  General [1985] ILRM 61.

Tuohy V Courtney  [1994] 3 IR 1.

Vehicle Tech v AI B  [2010] lEHC 525.

W v  Ireland (No. 2)  [1997] 2 IR 141.

Canada

Alberta  v Hutterian Brethren o f  Wilson Colony [2009] 2 SCR 567; 2009  SCC 37 Canlii

Andrews V Law Society o f  British Columbia [1989] 1 SCR 143. 1989 CanLII 2 (SCC).

A ttorney General o f  Quebec v Quebec Protestant School Boards  [1984] 2 SCR 66; 1984 
CanLII 32 (SCC).

Bedford v Canada 2012 ONCA 186.



Benner v Canada [1997] 1 SCR 358; 1997 CanLII 376 (SCC).

Black V Law Society o f  Alberta  [1989] 1 S.C.R. 591; 1989 CanLII 132 [SCC).

Canada vJTI-MacDonald [2007] 2 S.C.R. 610, 2007 SCC [CanLII).

Canadian Newspaper Co v Attorney General o f  Canada [1988] 2 SCR 122; 1988 CanLII 52 
[SCC).

Chaoulli V Quebec [2005] 1 SCR 791; 2005 SCC 35 [CanLII).

Commonwealth o f  Canada v Canada [1991] 1 S.C.R. 139; 1991 CanLII 119 [SCC).

Dagenais V Canadian Broadcasting Corp., [1994] 3 S.C.R. 835; 1994 CanLII 39 (SCC).

Dore V Barreau du Quebec 2012 SCC 12 (CanLII).

Dunmore v Ontario 2001 SCC 94 (CanLII), [2001] 3 SCR 1016.

Edmonton Journal v Alberta [1989] 2 SCR 232; 1989 CanLII 20 (SCC).

Figueroa v Canada [2003] 1 S.C.R. 912, 2003 SCC 37 (Canlii).

Ford V Quebec [1988] 2 SCR 712;1988 CanLII 19 (SCC).

Irwin Toy v Quebec [1989] 1 S.C.R. 9 2 7 ,1989 CanLII 87 (SCC).

Landers V Attorney General (1975) 109 ILTR 1.

Lavoie v Canada [2002] 1 S.C.R. 769; 2002 SCC 23 (CanLII).

Libman v Quebec [1997] 3 SCR 569; 1997 CanLII 326 (SCC).

M vH  [1999] 2 SCR 3; 1999 CanLII 686 (SCC).

Manitoba V Metropolitan Stores [1987] 1 SCR 110; 1987 CanLII 79 (SCC).

McKinney v University o f  Guelph [1990] 3 SCR 229; 1990 CanLII 60 (SCC).

Miron v/ Trudel [1995] 2 SCR 418; 1995 CanLII 97 (SCC).

Nova Scotia v Philips [1986] 34 DLR 633.

Prostitution Reference [1990] 1 SCR 1123; 1990 CanLII 105 (SCC).

R v  Advance Cutting [2001] 3 S.C.R. 20; 2001 SCC 70 (CanLII).

R v B i g M  Drug M art [1985] 1 SCR 295; 1985 CanLII 69 (SCC).

R V Butler [1992] 1 S.C.R. 45; 1992 CanLII 124 (SCC).

R V Chaulk [1990] 3 S.C.R. 1303; 1990 CanLII 34 (SCC).

R V Downey [1992] 2 S.C.R. 10; 1992 Canlii 109.

R V Edwards Books and Arts Ltd [1986] 2 SCR 713; 1986 CanLII 12 (SCC).

R V/ Genereux [1992] 1 SCR 259; 1992 CanLII 117 (SCC).

R V Hess; R v Nguyen [1990] 2 SCR 906 1990 CanLII 89 (SCC).

R V Heywood [1994] 3 SCR 761; 1994 CanLII 34 (SCC).

R VJones [1986] 2 S.C.R. 284; 1986 CanLII 32 (SCC).

R V Keegstra [1990] 3 S.C.R. 697; 1990 CanLII 24 (SCC).

R V Oakes [1986] 1 SCR 103; 1986 CanLII 46 (SCC).

RvSeaboyer[1991] 2 S.CR. 577; 1991 CanLII 76 (SCC).

R V Sharpe [2001] 1 SCR 45, 2001 SCC 2 (CanLII).

R V Smith [1987] 1 SCR 1045; 1987 CanLII 64 (SCC).



R v  Sparrow [1990] 1 SCR 1075; 1990 CanLII 104 (SCC).

R v  Wholesale Travel [1991] 3 S.C.R. 154; 1991 CanLII 39 [SCC]

R V Whyte [1988] 2 SCR 3; 1988 CanLII 47 (SCC).

R V Zundel [1992] SCR 731; 1992 Canlii 75 (SCC).

Re BC Motor Vehicle Act [1985] 2 SCR 486; 1985 CanLlI 81 (SCC).

RJR MacDonald v Canada [1995] 3 S.C.R. 199; 1995 Canlii 64 (SCC).

Rocket V Royal College o f  Dental Surgeons o f  Ontario [1990] 2 S.C.R. 232; 1990 CanLlI 121 
(SCC),

RWDSU V Dolphin Delivery Ltd [1986] 2 SCR 573, 1986 CanLlI 5 (SCC).

RWDSU V Saskatchewan [1987] 1 SCR 460; 1987 CanLlI 90 (SCC).

Sauve V/ Canada [2002] 3 SCR 519, 2002 SCC 68 (Canlii).

Schacter v Canada [1992] 2 SCR 679; 1992 CanLlI 74 (SCC).

Singh v Minister fo r  Employment and Immigration [1985] SCR 177; 1985 CanLlI 65 (SCC). 

Tetreault-Gadoury v Canada [1991] 2 SCR 22; 1991 CanLIl 12 (SCC).

Thompson Newspapers v Canada [1998] 1 S.C.R. 877; 1998 CanLIl 829 (SCC).

Toronto Star Newspapers v Canada [2010] 1 SCR 721; 2010 SCC 21.

UFCW Local 1518 v KMart Canada [1999] 2 S.C.R. 1083; 1999 Canlii 650.

Vriend V Alberta [1998] 1 S.C.R. 493; 1998 CanLIl 816 (SCC).

United States

Gomillion v Lightfoot 364 U.S. 339 (1960).

Korematsu v United States 323 U.S. 214 (1944).

Palmer v Thomson 403 US 217 (1971).

Rosenburger V University o f  Virginia (1995) 515 US 819.

United States v. O'Brien, 391 US 367 (1968).

US V Constantine, 296 US 287, 298-99 (1935).

European Court of Human Rights

Heaney and McGuiness v Ireland [2001] EHRR 12.

Quinn v Ireland [2001] 33 EHRR 264.

ix



I n d e x

I n t r o d u c t i o n .........................................................................................................................................................................1

Note on the limits of tiiis t h e s i s ..................................................................................................................7
in te rp re ta t ion  of R ig h ts ........................................................................................................................... 7
Choice of Ju risd ic t ion ................................................................................................................................ 8
A dm inistrative Law P ro p o rt io n ah ty  P r in c ip le ................................................................................9

Note on L an g u ag e ......................................................................................................................................... 10

1  -  T h e  C o n c e p t u a l  F o u n d a t i o n s  o f  St a n d a r d s  o f  R e v i e w  f o r  R i g h t s  L i m i t a t i o n s . 1 1

The Logical C onsequences of P ro tection  of R ights........................................................................... 14
An Underlying Assumption: Individual R ig h ts ............................................................................. 14
Conception of R ig h ts ...............................................................................................................................15
Rights as Utility......................................................................................................................................... 15
Rights as Anti-Utilitarian V alues.........................................................................................................17

Deontological and Teleological Conception of Rights Limitations and the Question of
P urpose ............................................................................................................................................................. 20

Deontological V iew ................................................................................................................................. 21
Teleological V iew ..................................................................................................................................... 22
Ascertainm ent of Objectives................................................................................................................23
Im portance of the Objective.................................................................................................................25
Multiple Objectives and Generality of Objectives........................................................................ 26

Tailoring........................................................................................................................................................... 27
Tailoring and the Deontological C o n cep tion ................................................................................. 27
Tailoring to P u rp o se ............................................................................................................................... 28
Strength of Connection/Closeness o fT a ilo r ing ............................................................................ 29
Tailoring to the  R igh t............................................................................................................................. 30

An Overall Balance........................................................................................................................................ 31
Deontological C oncep tion .....................................................................................................................32
Teleological C onception.........................................................................................................................33
Arguments of Incom m ensurab il ity ................................................................................................... 34

Burden of Proof..............................................................................................................................................35
Deference and In te rv en tio n ism ............................................................................................................... 36

Distinguishing Deference and N on-In te rven tion ism ..................................................................36
Deference or not; in tervention  or n o t .............................................................................................. 38

Conclusion....................................................................................................................................................... 39

2  -  N o r m a t i v e  C h o i c e s  in  t h e  F o r m a t i o n  o f  S t a n d a r d s  o f  R e v i e w ......................................... 4 1

Conception of Rights and L im ita tions ................................................................................................... 42
Utilitarian o r  Anti-Utilitarian R ig h ts ................................................................................................ 42
Teleological o r  Deontological Conception of Rights L im ita tions........................................... 43
Internal o r  External Conception of Rights L im ita tions ..............................................................44

O bjectives........................................................................................................................................................ 46
The Im portance of O b jec tives .............................................................................................................46
Hypothetical or Actual O bjec tives ..................................................................................................... 48
Multiple Objectives and  the Generality of O bjectives.................................................................50

Tailoring to P u rp o s e .................................................................................................................................... 52
The Closeness o fT a ilo r ing  to the P u r p o s e .....................................................................................52
Indirect Scrutiny of the Legitimacy of Objectives........................................................................ 54

Tailoring to the R igh t .................................................................................................................................. 56
Closeness ofTailoring to the Right.................................................................................................... 56



Elision with Balancing and Objective Feedback ...................................................................... 57
Feedback into Objectives/Refinement of Objectives.............................................................. 59

Balancing.................................................................................................................................................60
Balancing as a Preliminary or Final Exercise............................................................................60
Reasonableness or Correctness Approach................................................................................ 61
Choice of Metric or Reasoning Process.......................................................................................62

Burden and Standard of Proof...........................................................................................................64
Interventionism and Deference........................................................................................................65

Rationales for Deference and Non-Interventionism in Standards of Review...................66
(i) Separation of Pow ers ........................................................................................................... 67
(ii) Legitimacy and Democracy................................................................................................68
(iii) Expertise............................................................................................................................... 69
(iv) Speculation and Uncertainty............................................................................................ 70
(v) Clash of rights/Stalemate................................................................................................... 71

Combination of Factors ..................................................................................................................72
Against Deference and Non-interventionism...........................................................................73
Deference as Agreement................................................................................................................ 74

Conclusion..............................................................................................................................................74

3 -  S t a n d a r d s  o f  Review in C anada: S. 1 L im ita t io n s  a n d  t h e  D ev e lo p m en t  o f  t h e
Oa k e s T e s t ................................................................................................................................................ 7 7

The Charter and the s. 1 Limitations Clause.................................................................................. 77
The Judiciary and the Limitations Clause.......................................................................................82
The Oakes T e s t .......................................................................................................................................85

Normative Choices...........................................................................................................................86
The Burden of Proof........................................................................................................................ 87
Important Objectives and a Free and Democratic Society.................................................... 88
The Tripartite Means Test............................................................................................................. 91

[i) Rational Connection Between Means and Ends............................................................ 92
[ii) Minimum Impairment of Rights.......................................................................................94
[iii) Balancing.............................................................................................................................. 94

The Inflexibility of Oakes................................................................................................................95
Edwards Books and the Dilution of the Oakes S tandard ............................................................. 96
Conclusion............................................................................................................................................102

4  -  D ea l in g  w i t h  D e fe ren c e  a n d  In te rv en t io n ism :  t h e  S t r u g g l e  w i t h  
C a t e g o r i s a t io n  a n d  t h e  Rise o f  C o n t e x tu a l  A n a ly s is ........................................................103

Categorisation : Criminal and Civil Cases..................................................................................... 103
Academic Response to Edwards Books .................................................................................... 103
Irwin Toy ..........................................................................................................................................107

Problems with the Criminal Category...........................................................................................110
Other Categories.................................................................................................................................116

Vulnerable Groups.........................................................................................................................116
Strong and Weak Rights...............................................................................................................118

From Categories to Context.............................................................................................................120
Relevant Contextual Factors............................................................................................................123

Expertise..........................................................................................................................................123
Speculative Measures and Evidence......................................................................................... 124
Conflicting Liberties, Interests, and Rights............................................................................. 127
Vulnerable Groups.........................................................................................................................129
Democracy and Legitimacy......................................................................................................... 130
Strength of the Right..................................................................................................................... 131

xi



Conclusion.....................................................................................................................................................132

5 -  T h e  E v o l u t i o n  o f  t h e  Oa k e s  T e s t  in C a n a d a ......................................................................... 1 3 5

Im p o r tan c e .............................................................................................................................................. 136
Subjective and  Objective In te n t io n .................................................................................................139
Shifting O bjectives................................................................................................................................ 141
The Generality of O bjectives............................................................................................................. 143

Rational C onnection .................................................................................................................................. 145
Eroding the  Stringency of Oakes: Over- and U nder-inc lus iveness ...................................... 145
The S tandard  of P ro o f ..........................................................................................................................148
The Im potence of Rational C onnection ......................................................................................... 149

Minimum Im p a irm e n t ...............................................................................................................................154
The Dilution of Minimum Im p a i rm e n t .......................................................................................... 155
Variability in the  Strength  of M inimum Im p a irm e n t ............................................................... 156

(i) Variation w ithin c a se s .............................................................................................................. 157
(ii) Suspicion of Blanket B an s ......................................................................................................158
(iii) Difficulty in Explaining Variability.................................................................................... 161

Minimum Im pairm en t Incorporating Balancing?......................................................................163
Balancing.......................................................................................................................................................164

The Relationship Between Balancing and Minimum Im p a irm e n t ...................................... 166
(i] Minimum Im pairm en t to avoid normatively problem atic  balanc ing ......................167
[ii) Does Failing Balancing Prohibit Certain Ends?.............................................................. 168

Evidence of Elision in the Case Law................................................................................................169
Feedback of Tailoring into O bjec tives ...........................................................................................171

Conclusion.....................................................................................................................................................173

6  -  S t a n d a r d s  o f  R ev iew  in I r e l a n d  a n d  t h e  O r ig in s  o f  t h e  H e a n e y T e s t ....................1 7 5

Early Views on Constitutional Rights and D eference....................................................................175
Limiting Rights............................................................................................................................................ 177

Textual Origins....................................................................................................................................... 177
Extra-Judicial W rit in g ..........................................................................................................................178
Judicial Perspectives .............................................................................................................................182

Standards of Review in Ireland Before Heaney ............................................................................... 185
Objectives.................................................................................................................................................185
T ailo ring ...................................................................................................................................................191
Balancing..................................................................................................................................................195
The Burden of P ro o f .............................................................................................................................196
Evidence and Empirical D efe rence .................................................................................................198

Tow ards an Articulate S tandard  of Review...................................................................................... 200
Cox V Ireland ............................................................................................................................................200
Re Article 26 and the Matrimonial Homes Bill............................................................................. 202

The Incorporation of the Oakes T es t ................................................................................................... 204
Heaney v Ire land .................................................................................................................................... 204
Application of the Test in the Heaney Case.................................................................................. 207

(i) O bjec tives ..................................................................................................................................... 207
(ii) Rational Connection.................................................................................................................209
(iii) Minimum Im pairm en t and Balancing.............................................................................. 210
(iv) The Burden of P ro o f ...............................................................................................................212
(v) Deference and In te rv en tio n ism ...........................................................................................212

Conclusion.................................................................................................................................................... 214

xi i



7  -  C o n f l i c t i n g  S t a n d a r d s :  T h e  R i s e  o f  T u o h y  v  Co u r t n e y  R a t i o n a l i t y  R e v i e w  a n d  
ITS E l i s i o n  w i t h  t h e  H e a n e y  T e s t ............................................................................................................2 1 5

Tuohy V Courtney a n d  th e  A d v e n t  of  Rat iona l i ty  R e v i e w ................................................................215
R at io na l e  B ehi nd  t h e  N o n - I n te r v e n t io n i s t  S t a n d a r d ...................................................................218

P r o b l e m s  w i t h  t h e  Scope  o f  Tuohy v Courtney.....................................................................................22 0
T h e  G ene ra l  Applicab il i ty  of  Tuohy .....................................................................................................223
Th e  S cope  o f  Co ns t i tu t io na l  Rights  in t h e  Tuohy T e s t .................................................................223

T h e  Elision of  th e  Heaney a n d  Tuohy T es ts ...........................................................................................226
E x a m p le s  of  C o n f u s io n ................................................................................................   226
Co rrec t  Appl ica t ion :  Employment Equality Bill a n d  larnrod Eireann .................................. 228

Co n t i n u in g  Confusion:  King a n d  Hanrahan ...........................................................................................232
King v Minister fo r  the Environment ....................................................................................................232
Hanrahan Farms v Environmental Protection Agency ..................................................................235

R ecent  Case  on  R e m o t e n e s s ........................................................................................................................236
E x p la n a t i o n s  for  t h e  Tuohy Test .................................................................................................................237

S t a l e m a t e ........................................................................................................................................................ 238
(i) C e r t a i n t y ..............................................................................................................................................2 38
[ii] S u b s t a n t i v e ly  B e t te r  B a l a n c e ....................................................................................................239

Pr i va te  Law L e g is l a t io n ............................................................................................................................241
Any Clash of  In te re s t s ,  o r  In te r e s t s  as  R i g h t s .................................................................................241
An A l t e rn a t i v e  to  a C o m p r e h e n s i v e  H ie ra r ch y  of  Co ns t i tu t io na l  R i g h t s ........................... 242
Too M a n y  R ig h ts ? ........................................................................................................................................24 4

C o n c l u s i o n ........................................................................................................................................................... 245

8  -  T h e  E v o l u t i o n  o f  t h e  / /£/iyv£KTEST.................................................................................................2 4 7

I n t r o d u c t i o n ........................................................................................................................................................ 247
Scope  of  t h e  HeaneyTesV. Externa l  L imi ta t ions  on R i g h t s ............................................................ 250

Heaney as  an  Externa l  L imita t ion T e s t ..............................................................................................250
Obj ec t i ve s ............................................................................................................................................................. 252

H y p o th e s i s  o f  O bj ec t i ve s ..........................................................................................................................252
G ene ra l i ty  of  O b j e c t i v e s ...........................................................................................................................25 4
Th e  Effect o f  t h e  M e a su re  as  th e  O b je c t i v e ......................................................................................255
Legi t imacy  a n d  I m p o r t a n c e  of  O b je c t i v es ........................................................................................257
Factual  Real i ty Under ly ing  O bj ec t iv e s ...............................................................................................261

(i) Offences  Agains t  th e  State R e g i m e ...........................................................................................261
(ii) Crimina l  Asse ts  B u r e a u ................................................................................................................264
(iii) E n t i t l e m e n t  of  th e  S tate to P r e s e n t  E v i d e n c e ...................................................................265

Rat iona l  C o n n e c t i o n ........................................................................................................................................266
St ro ng  Appl ica t ion  of t h e  Rat ional  Conne c t io n  T e s t ................................................................... 267
T he  See min gl y  Tautologica l  N at ur e  of  Rat iona l C o n n e c t i o n ................................................... 268

[i) Loose  Ta i lor ing  a n d  D e f e r e n c e ..................................................................................................269
[ii) Genera l  O b je c t i v e s .........................................................................................................................270
[iii) Mult iple Ob jec t ives .......................................................................................................................270

Rat iona l  Conn ec t i on  as  I nd i rec t  Object ive S c r u t i n y ....................................................................272
M in im u m  I m p a i r m e n t ....................................................................................................................................274

Elision w i t h  Bal an c ing ...............................................................................................................................275
[i) Rheto r ica l  El is ion.............................................................................................................................275
[ii) Su b s t a n t i v e  E l i s i o n ........................................................................................................................277

D e v e l o p m e n t  of  a C ons erva t ive  A p p r o a c h .......................................................................................279
D e v e l o p m e n t  of  a Rule Agains t  E x c e s s ..............................................................................................282

B a la n c in g .............................................................................................................................................................. 286
D o w n p la y in g  t h e  Im p o r t a n c e  of Ri gh ts .............................................................................................286
An I m p r e s s iv e  Appl ica t ion :  Daly v Revenue Commissioners.................................................... 287



A Less Im p re s s iv e  A pplica tion : Blehein v Minister fo r  Health..................................................289
Saving C lauses a n d  D ouble  C o n s t r u c t io n .........................................................................................290
Getting It Backw^ards: King v Minister fo r  Environment .............................................................293

The B u rd en  o f  P ro o f ........................................................................................................................................ 296
B u rd en  P laced  E n t ire ly  on th e  A p p l ic a n t ......................................................................................... 296
Shifting th e  B u rd e n  o f  P r o o f .................................................................................................................. 297

C o n c lu s io n ........................................................................................................................................................... 299

9  -  S o m e t h i n g  f o r  E v e r y o n e :  t h e  Oa k e s  T e s t  a s  a  S t a n d a r d  o f  R e v i e w ........................ 3 0 1

S im ilarit ies  a n d  D iffe rences  in th e  Ir ish  a n d  C anad ian  A p p ro a c h e s  to  th e  Oakes/Heaney
T e s t ......................................................................................................................................................................... 302

O b jec t iv e s ....................................................................................................................................................... 302
R ational C o n n ec t io n  B e tw e e n  M eans  a n d  E n d s ............................................................................3 0 4
M in im um  I m p a i r m e n t ..............................................................................................................................305
B a la n c in g ........................................................................................................................................................ 307
T he  B u rd e n  of P r o o f ..................................................................................................................................3 0 8
D eference  a n d  N o n - I n t e r v e n t io n i s m .................................................................................................310

T he  U niversa l i ty  o f  th e  Oakes an d  Heaney T e s ts ................................................................................310
T he  Im p ac t  o f  D om estic  C o n s t i tu t io n a l  N o r m s ...................................................................................315

The L im ita t ions  C la u s e .............................................................................................................................315
O v e r r id e .......................................................................................................................................................... 316
R e m e d ie s ........................................................................................................................................................ 317
P re s u m p t io n  o f  C o n s t i tu t io n a l i ty ........................................................................................................320
Pre-ex is t ing  Acquis Constitutionnel.....................................................................................................320

Changes Betw^een Oakes a n d  Heaney Based  on Pre-E x is t ing  V a lu e s .........................................322
C o n c lu s io n ........................................................................................................................................................... 325

1 0  -  D e fe r e n c e  a n d  I n t e r v e n t i o n i s m , a n d  St a n d a r d s  o f  R e v i e w : D is c o u r s e  o f  Va lu es  
IN I r is h  a n d  Ca n a d ia n  Co u r t s ....................................................................................................................3 2 8

R ationa les  for D e fe ren ce  a n d  N o n - In te rv e n t io n is t  Choices in I re la n d  a n d  C a n a d a  329
Expertise , D em o cracy  a n d  L eg it im acy ...............................................................................................3 29
Conflicting R i g h t s / I n t e r e s t s ...................................................................................................................331
D ifferences in R a t io n a le s  A d o p te d ......................................................................................................33 4

T he  E x ten t  o f  D efe ren t ia l  a n d  N o n - In te rv e n t io n is t  T e n d e n c i e s .................................................335
D iscourse  a n d  Values: w h a t  C anada  h as  th a t  I re land  la c k s ...........................................................339

D iscourse  a n d  V alues  in C a n a d a ...........................................................................................................340
The Fa ilu re  o f  D iscou rse  in I r e l a n d .....................................................................................................34 4
T he  Fa ilu re  of Tuohy v Courtney ...........................................................................................................347
The B it te r  T echn ica l  F l a v o u r .................................................................................................................350

C o n c lu s io n ........................................................................................................................................................... 351

1 1  -  A St a n d a r d  o f  R e v i e w  f o r  I r e l a n d : t h e  N o r m a t iv e  Ca s e ............................................ 3 5 3

Concep tion  o f  R ig h ts ....................................................................................................................................... 355
U tilitarian  o r  A nti-U til i ta r ian  R ig h t s ..................................................................................................355
Teleological o r  Deonto logica l  C oncep tion  o f  Rights L im i ta t io n s ...........................................356
In te rna l  o r  E x terna l  L im i ta t io n s ..........................................................................................................358

O b je c t iv e s ............................................................................................................................................................ 361
M ultiple O bjec tives  a n d  th e  G enera li ty  of O b je c t iv e s .................................................................36 4

T ailo ring  to  th e  O b jec t iv e /R a t io n a l  C o n n e c t io n .................................................................................365
C loseness  o f  C onnec tion  an d  In d irec t  S cru tiny  of M otives .......................................................365

xiv



Minimum Impairment of Rights/Tailoring to the Right........................................................... 367
Balancing.............................................................................................................................................. 369

Preliminary Balancing.................................................................................................................. 369
Reasonableness or Correctness Approach.............................................................................. 370
Metrics and the Conduct of Balancing...................................................................................... 370

Abstract Arguments: Resurrecting A Doctrine of Overbreadth ............................................. 372
Burden and Standard of Proof ........................................................................................................ 373
Deference and Intervent ionism..................................................................................................... 375

Reviewing Non-Intervent ionism............................................................................................... 376
Tuohy V Courtney as a Non-Interventionist Standard of Review.......................................379
Deference.........................................................................................................................................382

Conclusion............................................................................................................................................384

B i b l i o g r a p h y ........................................................................................................................................................3 8 5

XV



i k '

- i T "  r  ■■;■ ■’ ■'  ■ ■ ■ ■ ’ r ^ . -

.-1 ^  c ,  ■

,. :- ,. ,>.■ ; S r .  J

’ % . \  * .  , - t

i t J :  < ' ,

, ' i  ;■/ t J i *  Vt i  ^ ‘ > I

' i

, , ,  , „

S?'''" J ‘  I '■ • » ' •'■• • i '  « • Is' ' .̂

: ■  ■ ■■:  , v '  ‘ '̂ : '  : ' V ,

' V ' '

. , / -  r  i  ■ ' '



I n t r o d u c t i o n

This thesis  is a critical analysis of s tandards  of rev iew  for the legislative 

limitation of constitutional rights. It seeks to ask: v^^hat are  s tan d ard s  of review, and 

w hat can and should they do? At its m ost basic level, a s tandard  of review is a 

reasoning process tha t is used to de term ine  w h e th e r  a limitation on rights is 

justified or unjustified.

This seem s like an enquiry  tha t should focus heavily on factors particular to 

the legal in s tru m en t th a t  posits and pro tects  the rights in question. However, m ore 

and more, reliance has been placed on an in ternational s tandard  of review, 

com monly called the proportionality  principle. Now used in m any countries, it is a 

w orldw ide principle of hum an  rights protection, and it is the p rim ary  s tandard  of 

review used in the two countries  tha t will be discussed in this thesis, Ireland and 

Canada. The goal of this thesis is to ask how this s tan d ard  of review  w orks in these 

two jurisdictions. The s tandards  used are  facially identical, bu t a re  they employed in 

an identical fashion? If they are  not, then w h a t does tha t tell us abou t the s tandard  of 

review? Can it have a truly global reach, with the sam e te s t  being applied around  the 

world, or is the te s t  a mask for som ething else going on behind the scenes? The Chief 

justice of Norway characterises the debate  abou t the  proportionality  principle to be 

"an in ternational debate  on constitutional law m e t h o d , a n d  it is to this debate  tha t 

1 wish to contribute.

The novelty of this project is the w ay the analysis is s tructured . Some have 

tried to b reak  dow n particular s tandards  of review to see how  they  tick.^ Others 

accom pany an analysis of how  review should take place with a norm ative theory  of 

w hat rights are.^ I a t tem p t to look at it differently. 1 w ish to exam ine this concept 

from first principles.

Rights exist and are  limited in places so diverse and diffuse tha t no single 

theory  of rights can be universally accepted in all of them. Yet, in all these places.

' Carsten Smith, "Judicial R ev iew  o f  Parliamentary Legislation: N orw ay  as a European Pioneer,"  
[20 00 ]  Public Law 5 9 5  at 603 .
2 See the particularly fruitful efforts o f  D enise  Reaume, "Limitations o f  Constitutional Rights: The  
Logic o f  Proportionality ,” Oxford Legal Research Paper Series, No 2 6 / 2 0 0 9 ;  julian Rivers,  
"Proportionality and Variable Intensity  o f  Review" (2 0 0 6 ]  65  CLJ 174; and Ahron Barak’s m agisterial  
recent work. P roport ionali ty :  Consti tu t ional R ights a n d  Their L im ita tions ,  [Cambridge, 2 0 1 2 ] ,
3 Robert Alexy's w o rk  in the  field is ground-breaking, n o n e  m o re  so  than A Theory  o f  Consti tu tional  
Rights, [Oxford, 2 0 0 2 ) ;  Jurgen H ab erm as’ B etw een  Facts a n d  N o rm s  [Polity  Press, 1 9 9 6 )  is also  
instructive.
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rights are limited. Therefore, explaining these s tandards  by reference  to hotly 

contested theories  of rights is no t sufficient. There m ust be, at som e level of 

abstraction, a unifying se t of ideas tha t explain w h a t s tandards  of rev iew  are. Certain 

things m ust follow from the fact of en trenched  rights; the p rocess  of en trench ing  

rights in a constitu tion or similar in s trum en t m ust imply a se t  of values and 

principles. These are  the  conceptual foundations of any s tandard  of review, and they 

can be found w ithou t taking as ou r  starting point any particu lar s tan d ard  of review, 

since they are  invariably laden with norm ative baggage, and w ithou t accepting any 

one contested theory  of rights. This is the subject of Chapter One of this thesis.

Having established these  conceptual foundations, w e can see w h a t  these 

conceptual requ irem en ts  are, and w h a t they are  not. Those conceptual com ponents  

are  vague and do not form a com plete  s tandard  of review; they  requ ire  significant 

elaboration for them  to be m ade into an applicable, com plete s tan d ard  of review, 

tha t could actually be used by a court. Decisions m ust be m ade which build on these 

foundations -a n d  choose be tw een  several conceptually acceptable founda tions-  that 

do not have conceptually dictated answ ers. Normative choices m u s t  be made: about 

how  rights a re  conceived of in a particular jurisdiction; abou t how  rights a re  to be 

protected, about how  probing the s tandard  of review is to be; abou t how  rights 

review should be reconciled with o ther constitutional priorities  such as the 

separation  of powers. These choices may be m ade by constitutional designers, and 

the answ ers  may be clear on the face of the Constitution, or they  may not be; they 

may be left to courts  to decide how  to develop s tandards  of rev iew  based  on their 

own conceptions of a constitu tion 's  values and priorities. The second chap te r  of this 

thesis will explore this, looking a t the various conceptually acceptable  norm ative 

decisions tha t could be m ade by courts  and constitutional designers. The conceptual 

requ irem ents  will be kep t separa te  from the norm ative considera tions th a t  follow.

This is im p o rtan t  because the reality of s tandards  of rev iew  has been 

rendered  opaque. People speak as if the proportionality  principle, now  a truly 

in ternational s tandard  of review, is m erely a developed version of the  conceptual 

core of the s tandard  of review.^ It is spoken of as if the principle itself is conceptually

David Beatty, The U ltim ate  Rule o f  L aw  (Oxford University  Press, 2 0 0 4 )  is th e  ch ie f  p r o p o n e n t  o f  this 
view; the p roportionality  principle  is the  titular rule. Bernhard Schlink rece n t  case  for the  
in troduction  o f  th e  principle  into US const itu t ional law  is similar in its stance . "Proportionality  in 
Constitutional Law: W h y E very w h ere  But Here?” 2 0 1 2  22  Duke Journal o f  International and 
Comparative Law 291 .  E T h om a s Sullivan and Richard Frase, P ro p or t io n a l i ty  Princip les  in Am erican
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required;  the normat ive  choices tha t  underl ie  the s tandard  are ignored and 

forgotten.

My research  is novel in severing the conceptually necessary  elements of a 

s tandard  of  rev iew from anything added subsequently.  It shovi/s tha t  complete 

s tandards  of  review, such as the proport ionali ty principle, are ult imately far more 

than mere  express ions  or  instantiat ions of an ethereal  concept.  They are this, in tha t  

the same conceptual  f ram ework  underl ies  them. However, they are also the product  

of many, varied normat ive  choices about  which conceptually acceptable premise 

should be adopted,  and how  those conceptual  elements should be fleshed out  and 

built upon.  By choosing to view s tandards  of review as many different perspectives 

on a stat ic notion,  the cu r ren t  l i terature ignores the huge role these normative 

choices play.

The mer i t  of  the distinction d raw n  in the first two chap ters  is tha t  it allows us 

to approach  the analysis  of existing s tandards  of review from a fresh perspective: 

freed from any normat ive  baggage, aware  of the bare  conceptual  requirements,  we 

can see w h a t  normat ive  choices are made to build a complete  s tandard  of review. 

We can see w ha t  w o rk  tha t  s tandard does, and w h a t  values of  the courts  and the 

legal system have been infused in o rder  to make it.

Parts  II and III of the thesis will use this insight to analyse the s tandards  of 

review looking at  Ireland and Canada. Looking at two jurisdict ions tha t  are different 

but  employ  facially similar  s tandards  will be illuminating, as it will enable us to 

distinguish clearly the different normat ive  choices tha t  have resulted in divergences 

in practice. Comparisons  be tween  the jurisdictions will yield insights into those 

jurisdictions,  bu t  also into the proport ionali ty principle tha t  both legal systems 

purpor t  to apply.

It is im por tan t  to note, however,  tha t  this thesis is p r im ary  focused on Irish 

law. The detailed explorat ion of Canadian ju ri sp rudence  primari ly serves as a point  

of compar ison  for cr it ique of current  Irish law and suggest ions for its future

Law, (Oxford University Press, 2009 )  purports to identify elem ents of the principle throughout  
American constitutional law, but in so doing confuse the conceptual basics of all standards of review  
with the particular com ponents of the proportionality principle. Even Barak does this to an extent, 
though he is far more circumspect. Barak, while otherwise recognising the role of domestic values in 
constitutional adjudication, and warning against ignoring these values, still seem s to think that the 
notion of proportionality is one that exists in the ether. The four step test known as proportionality is 
one way of  trying to express this concept. Barak, note 2, at 131-132. It is an instantiation of this. He 
looks to historical sources of the idea of proportionality, as do others, (Moshe Cohen-Eliya and Iddo 
Porat, "American Balancing And German Proportionality: The Historical Origins," (2010)  8 IJCL 263)  
to try to sh ow  that its current form is an evolution of a fundamental idea.
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development. In the course o f this examination, some general observations can be 

made about international standards of reviev^ that go beyond these jurisdictional 

boundaries.

Part II focuses on Canada. In Chapter Three, 1 w ill explore the structure of the 

Canadian Charter o f Rights and Freedoms, and the lim ita tion clause that underlies 

the standard of review in Canada, to explore the normative choices made by the 

designers of that document. Then, the famous Oakes case w ill be analysed, looking in 

detail at the standard of review that was outlined in that case, and what normative 

choices can be seen from its language and its application. Finally, I w ill examine the 

modification of the test shortly after Oakes in the Edwards Books case, which 

reflected evolving attitudes o f the Canadian courts towards deference, 

interventionism, and the strength of rights. It showed the test would be subject to 

extensive variab ility  of application.

In Chapter Four I w ill examine the complex developments in the Oakes test 

related to deference and non-interventionism. Initia lly, the Canadian courts 

developed a system of categories, where certain classes of cases would be subject to 

stringent review, whereas others would not. These categories proved too blunt and 

unwieldy, and were gradually replaced by contextual factors that would justify 

deference to particular determinations. This shows the fo lly of try ing to ignore the 

nuance of rights adjudication and shoehorn all cases into an inflexible formula. This 

experience holds lessons about deference and interventionism, and the reasons that 

can persuade courts to review rights restrictions in a less searching way.

In Chapter Five, 1 explore the evolution of the Oakes test, and the ways in 

which it was altered, in language and application, over time. This examination 

illustrates that the strong language o f the Oakes test was dissonant w ith  its 

application. Almost all elements of the test have proven to be weaker than they 

seemed. This tells us a great deal about the attitude of the courts, and the reality of 

the application of the test that they outlined.

In Part III, the Irish approach w ill be scrutinised. Since the mid-1990s, a 

verbatim incorporation of the Oakes test has served as the prim ary standard of 

review for Ireland, and this part of thesis explores the development o f this test, and 

of other pertinent standards of review.

In Chapter Six, 1 examine the situation in Ireland before the incorporation of 

the Canadian test. Ireland had no articulate standards of review for most of its
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constitutional history, bu t ra th e r  rights restric tions w ere  assessed  using inchoate 

and vague standards , such as asking w h e th e r  or not the  right had been unjustly 

attacked. From analysing such cases, the  constitutional text, and extra-judicial 

w ritings of p rom inen t judges, the norm ative choices adop ted  in the Irish 

constitutional o rd e r  can be pieced together. 1 will then  look at the  incorporation of 

the Oakes te s t  in the  Heaney case, and see w h a t norm ative  choices w ere  m ade a t this 

juncture. In particular, it is im portan t to exam ine w h e th e r  the judge chose to 

incorpora te  any norm ative choices tha t w ere  built in to the Canadian language, or to 

abandon  them. This analysis, and examining the test 's  application, show  tha t the 

Heaney case did little to e laborate  on how  the te s t  w as to w ork  in Ireland, or explain 

how it re la ted  to the pre-existing constitutional law framework.

Chapter Seven focuses on the adven t of the Tuohy v Courtney rationality  test. 

The test, which grew  up alongside the Heaney test, w as an avowedly less 

in terventionis t s tandard  of review. The reasons behind the te s t  will be examined, as 

they bear  similarities to som e of the factors considered in Canada. However, owing 

to lack of clarity in the judgm ent, the Tuohy te s t  soon spread  far beyond its initial 

limits and  becam e a w atchw ord  for less intensive review invoked by judges w ithou t 

any clear rationale or reason, it has the effect of diluting the Heaney test, and has lost 

its identity  as an independen t s tandard  of review. It is an illustration of the 

difficulties the Irish courts  had dealing with issues of deference and interventionism.

In Chapter Eight, I trace the developm ent of the Heaney te s t  in subsequen t 

case law. The Irish courts have struggled to apply the te s t  consistently. Few 

elem ents  of the te s t  have coheren t and consis ten t application, and fewer have any 

real force. Sometimes the te s t  is not applied in any form a t all, being merely recited. 

In fact, it is difficult to say tha t Heaney b rough t any substantia l changes to the 

m anner  in which Irish courts  carry out rights review. It has largely been a new  

linguistic formulation of old practices -  a linguistic veil th a t  gives a sense of 

legitimacy to deferential, non-in terventionist rights ju risp rudence  tha t lacks any 

coherence.

In Part IV, I bring together  insights from the first th ree  parts  to d raw  

conclusions abou t the na tu re  of the test; the  im portance of dialogue and 

transparency  in s tandards  of review; and, finally, the best norm ative  choices for 

Ireland to make in respect of s tandards  of review.
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In Chapter Nine, I d raw  toge ther  the insights from the previous par ts  of the 

thesis to illustrate one of the core contentions of this thesis: th a t  the O akes/H eaney  

te s t  is not a com plete  s tandard  of review. Ireland and Canada p u rp o r t  to apply the 

sam e s tandard  of review, bu t the re  are  huge differences betw een the  case law of 

those jurisdictions th a t  p reven t one concluding tha t this is actually the  case. By 

looking at the similarities and differences in the application of the tests, w e can see 

w hat the  te s t  itself actually does, and can see how  much room  the re  is for courts  to 

insert the norm ative  convictions of courts or constitution. In Ireland, the  norm ative 

values are  certainly no t the sam e ones tha t motivated the  Canadian courts, and are 

in fact the pre-existing constitutional values tha t the Irish courts  had long 

recognised and applied. There is nothing w rong per se in this; it is senseless  to 

a t tem p t to exclude dom estic constitutional values, and to do so denies constitutions 

the ir  role as expressions of national identity and values. The point is th a t  this shows 

tha t the re  can be no such thing as an international s tandard  of review, and  tha t the 

O akes/H eaney  te s t  is a ltered very  significantly by dom estic constitutional values. 

The language of the  in ternational s tandard  of review does not reflect these  domestic 

values, which are  the re fore  hidden. If the language of a s tandard  of review  does not 

reflect the reality of its application, it is misleading, and this is serious indeed.

Chapter Ten pursues  this line of thought in a different direction, looking at 

the ex tent of the transparency  of the courts in applying such s tandards . Significant 

norm ative choices are  m ade by the courts about the na tu re  of rights protection, and 

about deference, interventionism , and the na tu re  of judicial review. These can be 

made openly and clearly, allowing for judicial and academic com m entary , which can 

help to legitimise these  choices, and im prove the judicial process; o r  they  can be 

made silently and  opaquely, w ith  no opportun ity  for such dialogue. Canada did this 

right: its courts clearly and openly discussed the reason th a t  underlay  these  choices, 

and it was refined by judicial d issent and academic com m entary  over the  years, 

which fed back into judicial decision-making. In Ireland, by contrast,  no such 

discussion ever took place. There w as no clear appreciation of these  choices in 

judicial decisions, and  the choices made can only be disentangled with sustained 

analysis of a g rea t quan tity  of case law. As a result academic com m enta ry  could not 

keep pace with these  developm ents, and a constitutional rule on d issen t stifled 

judicial dialogue. Hiding the norm ative choices being m ade is the w rong  w ay to 

approach  this process. This ensured  tha t Ireland lost any possible procedural
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benefits of an  in ternational s tandard  of review, such as transparency  and the 

enab lem en t of criticism of the judicial method.

Finally, in Chapter Eleven, 1 outline a norm ative  case for w h a t 1 think the best 

s tandard  of review  would be for Ireland, based on my own views of the best w ay to 

resolve these  norm ative  choices, founded on the observations d raw n  th roughou t the 

thesis. The te s t  1 p ropose  is different from the Heaney test, bu t  no t radically so. The 

m ost im p o rtan t  change would be to have a s tandard  of review  th a t  would be applied 

in a w ay th a t  would  resem ble  its language, and tha t would be openly and plainly 

justified in a d iscourse  involving academics, judges, and others. The m ost im portan t 

thing th a t  a s tan d a rd  of review in Ireland should do is to s ta r t  this dialogue, because 

it is som eth ing  th a t  has never taken place.

This thesis, then, does not seek to be e i the r  a cham pion or a staunch sceptic 

of this so r t  of in ternational s tandard  of review. It ra th e r  seeks to look at such 

s tan d ard s  for w h a t  they are. Some parts  are  conceptually essential; som e parts  are  a 

resu lt of norm ative  choices tha t are  necessary, bu t are  not pre-determ ined . The 

reality of the  in ternationalisa tion  of s tanda rds  of review is ne ither  as good as its 

p roponen ts  would like,^ nor as dangerous as de trac to rs  suggest.^ in fact, the tru th  is 

tha t s tan d a rd s  of review, such as the proportionality  principle, are  w h a t we make of 

them.

N o t e  o n  t h e  l i m i t s  o f  t h i s  t h e s i s

This thesis  deals w ith a substantial area  of com parative  constitutional law, 

and limits m u s t  be placed on its scope in o rder  to refine the question  being asked.

Interpretation of Rights

In the  course  of this thesis, in te rp re ta tion  of rights will be touched on in the 

context of rights  being limited by the ir  in terpreta tion . This is dealt w ith  in particular 

in chap ters  1, 2, and  9. These are  called internal limitations on rights. However, the 

issues of constitu tional in te rp re ta tion  and in te rp re ta t ion  of rights are  simply too 

g rea t to be dea lt with, this being its own discre te  branch  of ju risp rudence  and

5 David Beatty, Talking Heads a n d  the  Suprem es: The Canadian Production  o f  C onsti tu t ional R ev iew  
(Carswell,  1 9 9 0 ) .
6 Gregoire C.N. W ebber, "Proportionality, Balancing, and the  Cult o f  Constitutional Rights Scholarship"  
(2 0 1 0 )  23  CJLJ 179; Gregoire W ebber, The N ego tiab le  Consti tution, (C am bridge University  Press,  
20 09 ); ,  S tavros  Tsakyrakis , “Proportionality: An A ssau lt  on Hum an Rights?" (2 0 0 9 )  7 1)CL 468 .
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constitutional law. There  is always some rights definition question, express or 

implied, in any rights case. It is clearly particular to each jurisdiction. S tandards of 

review  are used to de te rm ine  w h e th e r  a restric tion on a righ t is legitimate, and 

therefore  p resupposes  th a t  the in terpre ta tive  stage is complete. Therefore, in this 

thesis, 1 confine myself to examining the concept of definitional questions  only w hen 

the definitional question  also resolves the issue of limitation; th a t  is, the  right is 

subject to no limitation o ther  than  the scope of its definition. B roader questions 

about definition and in te rp re ta tion  may have in teresting lessons for discussion of 

s tandards  of review, bu t  they  will have to aw ait fu rther  exam ination  on ano ther  

occasion.

Even then, in particu lar instances of internally limited rights, 1 have not been 

able to em bark  upon a full exploration of the processes used in the ir  definition, as 

this is far too g rea t a task  to com plete in this work.

Choice of lurisdiction

This project w as undertaken  with a focus on Irish law. Ireland is a place 

w here  the p roportionality  principle has taken hold, and has been  widely used, 

w ithou t much detailed academic analysis of the m eaning and effects of tha t 

development. Moreover, Ireland's unusual h istory  -adop ting  this te s t  afte r decades 

of constitutional review, w ith a conservative judiciary- offers un ique insights into 

the operation  of the te s t  tha t have not been explored, and th a t  can have relevance 

beyond its borders.

As a com parator, Canada is the natural choice. The Irish s tan d ard  w as copied 

verbatim  from Canada, and the s tandards  are  identically w orded , making the 

com parisons th a t  can be d raw n  betw een them  meaningful. Canada, like Ireland, has 

a w ritten  constitution with en trenched  rights. Accounting for differences betw een 

the constitutional s truc tu res  in these jurisdictions is a crucial p a r t  of the  thesis, and 

therefore  differences a re  m ore likely to instruct than to mislead.

Alongside Canada, however, the ju risprudence of the  European  Court of 

Human Rights w as cited in the adoption of the s tandard  of review. Why not focus on 

this jurisdiction instead or as well?

As for w hy  Canada is preferred, this is because I believe Canadian law was 

the m ore  influential in this development. The test was copied from a Canadian case, 

and to this day, the Irish courts  cite Canada, ra th e r  than  the ECHR, for its
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provenance .   ̂ There  is little evidence tha t  European Court ju r i sp rudence  has 

influenced the Irish courts  in the ir  applicat ion of  the test.

Canada also has the benefi t  of being more  comparab le  to Ireland, insofar as it 

is a com m on law  legal system u^ith a domestic  wri t t en  const i tut ion tha t  is enforced 

in a m a n n e r  broad ly  similar  to Ireland, with the differences be tween  them being 

useful as poin ts  of compari son  ra the r  than problematic.

That  is not  to say it would  not  be construct ive and enlightening to examine 

the case law of the ECHR; it surely would be. However, it is both  too grea t  a task for 

this thesis, and  also would  change the na tu re  of the project,  d rawing in ques t ions of 

the interact ion  of domest ic  and  international  hum an  rights enfo rcement tha t  are not 

at the h ea r t  of the ques t ion 1 am examining. It there fore  m us t  wait  for ano ther  time.

Administrative Law Proportionality Principle

Both Ireland and Canada are struggling to decide w ha t  role the 

propor t ional i ty  principle has to play in the review of adminis tra t ive  law decision

making. In Ireland,  the Supreme Court, in the recent  Meadows  case, embraced the 

test  in the admin is trat ive law context, though with little if any at ten tion  being paid 

to how, if a t  all, the administrat ive  law variant  of the test  might differ from its 

const i tut ional  counterpart.^  Even more  recently, the Supreme Court of Canada has 

decided tha t  the principle is inapposite  in the administrat ive  law context.^

Insightful com m en ta ry  has been offered on the Meadows case in Ireland.i ' ’ 

Alan Brady has also w r i t t en  perceptively and at  length on how  courts  in the United 

Kingdom might  nuance  the ir  analysis in o rder  to accommodate  both legislative and 

adm in is trat ive review under  the same rubric.^^ Paul Daly has w r i t ten  an incisive 

analysis of Deference and  its role in Administrat ive Law tha t  touches  heavily upon 

these issues in a general  s e n s e .

T DPP V D a m a ch e  [2 0 1 2 ]  lESC 11.
® M e a d o w s  v M inister  f o r  Justice, E qua li ty  a n d  L aw  R eform  [2 0 1 0 ]  lESC 3.
’ Dore V B arreau  du Q uebec  2 0 1 2  SCC 12 (CanLlI).

Alan Brady, "Proportionality , D eferen ce  and F undam ental Rights in Irish A dm inistrat ive  Law: The  
A fterm ath o f  Meadows,"  [2 0 1 0 }  32  DULJ 136; Paul Daly, "Standards o f  R ev iew  in Irish A dm inistrat ive  
Law after M ea d o w s  v M in ister  for Justice, Equality and Law Reform," [2 0 1 0 ]  32  DULJ 379.
'1 Alan Brady, P ro p o r t io n a l i ty  a n d  Deference Under the  UK Human Rights A c t:A n  Institu tionally  
Sensit ive  A pp ro ach ,  (C am bridge U niversity  Press, 2 0 12 } .
12 Paul Daly, A T heory  o f  D eference in A dm in is t ra t iv e  Law: Foundations, A pplica tion  a n d  Scope  
[Cambridge U n ivers i ty  Press, 2 0 1 2 } .  See also Paul Daly, "Blown Out o f  All Proportion: the  Case  
A gainst Proportiona lity  as an In d ep en d en t  Head o f  Review" in Cian Murphy and Pen n y  Green [eds.}  
L aw  a n d  Outsiders: Norms, Processes  a n d  'Othering' in the  T w enty-F irs t  Century  [Hart, Oxford, 2 0 1 1 } .
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Undoubtedly, th e re  is a g rea t deal m ore w ork  to be done on the  im port of the 

M eadows case, the m an n er  of its subsequen t application by the High Court, and the 

differing views of the  Irish and  Canadian courts in this burgeoning  area. However, 

tha t is a different project; a t tem pting  to include adm inistrative law in this project 

would have m ade it unwieldy, and d istracted atten tion  from its main focus on 

legislative review. 1 chose to address  the older problem s of s tan d ard s  of review in 

the sphere  of legislative rev iew  before exploring the new  problem s appearing  in 

adm inistrative law.

N o t e  o n  L a n g u a g e

The w ord  proportionality , unfortunately, has m any meanings. In the m odern 

legal context, it is generally  taken  to m ean the w hole of the th ree -p a r t  Oakes Test or 

its regional variant, it is also used to describe the th ird  limb of tha t test, the 

balancing limb, which is also called, by some, proportionality  s th c to  sensu. In 

addition, particularly  historically, p roportionality  has often referred  to the concept 

of minimum im pairm ent inhe ren t in the second limb of the  Oakes test.

This leads to confusion. In o rder  to avoid such problem s, I will use the 

following term s: the Oakes te s t  will be used to refer specifically to the  Canadian test 

outlined in tha t case. W hen referring  to the te s t  as applied in Ireland, I will refer to it 

as the Heaney test, after the case which first fully incorpora ted  it. W hen referring to 

the test in a general sense, w ithou t regard  to any particu lar jurisdiction, 1 will refer 

to it as the O akes/H eaney  test, or the proportionality  principle. 1 will generally use 

the term  "balancing te s t” to describe the third limb of the test. It should be borne in 

mind tha t judges of various jurisdictions do not conform to this approach, and so in 

quotations, "proportionality” may m ean any one of these  things, though it is 

generally ap p aren t  from context which meaning is intended.

A similar problem  occurs in relation to the second pa r t  of the Oakes/H eaney  

test. It is generally described as "minimal im pairm ent of rights.” Hogg criticises this 

language as risking confusion tha t the te s t  m eans th a t  the restric tion  m ust be 

minimal as in insignificant o r  negligible, ra th e r  than  minimal as in as the minimum 

amount.^31 agree with his critique of this phrase, and so instead refer to it as the 

"minimum im pairm en t” test, which is clearer.

13 Peter Hogg, Constitutional Law o f  Canada, (5*'' ed, Carswell, 2007} at 38-36. The Irish Supreme 
Court seem  to make precisely this m istake in Murphy v IRTC [1999] 1 IR 12 at 26.
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1  -  T h e  C o n c e p t u a l  F o u n d a t i o n s  o f  S t a n d a r d s  o f  

R e v i e w  f o r  R i g h t s  L i m i t a t i o n s

This is the  age of rights, a time w here  much poHtical d iscourse  is couched in 

the language of rights. Rights are  said to p ro tec t and em p o w er  individuals and lead 

to b e t te r  governm en ts  and governance. They reflect som e te n e t  tha t certain 

in teres ts  and values are  so im portan t tha t they w a r ra n t  a special status, be this legal 

or rhetorical, tha t puts  them  above any lesser in terest.

Even a t a conceptual level, however, rights pose problem s: how  can they be 

reconciled with popular governance, and the d em ands  of a popula r  majority? Can 

goals pursued  in the  public in teres t  res tric t the p rivate  in teres ts  guarded  by rights, 

and if so, to w h a t extent? How can two rights be balanced w hen  they  conflict? These 

questions follow from any concession tha t rights a re  not absolute. Rights, unless 

absolute, m ust have limits. Indeed, even rights declared  to be absolute almost 

certainly include inhe ren t limitability, because the things they  p u rp o r t  to p ro tec t are 

generally not entirely clear and require  definition.^ At a basic level, it m ust be asked: 

how  do we know  w hen  the re  is a justified limitation on rights?

These questions exist beyond the legal w orld  of courts  and litigation. They 

follow ineluctably from the concept of rights. W hen rights clash in this abstrac t 

sense, various philosophical a rgum ents  might prevail: abou t the origin and na tu re  of 

rights; abou t the g rea tes t  happiness for the g rea tes t  num ber; ab o u t the  relationship 

be tw een  individuals and the ir  communities. A ttem pting to provide  philosophical 

answ ers  to such questions is outside the scope of this project.

However, w hen  rights are  given substan tive  legal protection, in a 

constitution, convention, treaty, s ta tu te  or som e o the r  legally enforceable 

instrument,^ these  problem s take on a different character. The p ro tec tion  of rights in 

a legal in s tru m en t changes things, as tha t recognition and  p ro tec tion  makes a 

s ta tem en t abou t rights and how  they are  to be trea ted . Examining w h a t  purpose  tha t

1 With that definition comes an obvious limitation, as any possible violation o f  the right that is held to 
be outside the rights’ scope w^hen it is fully defined is obviously not included within the scope of the 
'absolute' protection. Take for example a purportedly absolute right to be free from torture; torture, 
not being a self  defining concept, m ust be given a concrete meaning to decide if a particular course of 
action is torture. Even this absolute right is thus subject to limitation.
2 From this point, 1 will generally refer to rights being recognised in constitutions for the sake of 
convenience, and to distinguish the type of right under discussion from lesser legal rights or 
entitlements. The analysis should apply to rights recognised in other instruments as well.
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protection  serves can help us a tta in  m ore concrete answ ers  than  w e could derive 

from the purely ab s trac t question.

Those tasked w ith  protecting rights -usually  the c o u r ts -  m u s t  decide how 

rights can be reconciled w ith  or balanced against the will of the  people as expressed 

in legislation enacted by the ir  representa tives. Rights are  usually  challenged and 

limited by laws and sta te  actions,^ which, in o rder  to achieve a m easu re  thought 

desirable by the people or the ir  representa tives, have res tr ic ted  or delimited the 

rights of the individual. The question for courts  is how  far can the  s ta te  go in 

restric ting the right before the right is violated; how can limits on rights be defined 

and applied w ithou t losing the essence of the right? To put it a n o th e r  way, how  can 

one p reven t the task  of limiting rights from becoming the piecemeal abrogation  of 

rights by the s ta te  -  a death  by a thousand cuts?

To an sw er these  problem atic  questions, courts have to look at the  conceptual 

na tu re  of rights, and decide w h a t a right is. W hat does it m ean to say th a t  som ething 

is a legally protected, constitutionally  recognised right, and w h a t  consequences  flow 

from that? Courts then  employ s tandards  of review to decide w h e th e r  or not a 

limitation is perm issib le  with reference to the na tu re  of rights. Many courts 

th roughou t the w orld  have converged on the idea tha t w here  a right is said to be 

restric ted  by the state, the s ta te  and the individual appea r  before the court to 

advance their case. The s tandard  of review establishes w h a t  the s ta te  or the 

individual would have to dem onstra te  to prevail over the other.

Academic analysis of this issue is lacking in a key respect. There  is substantial 

li tera ture  debating  w h a t  a right is, and how  rights can be established and 

recognised. There is also a large body of li tera ture  on the topic of how  courts  in 

various jurisdictions deal w ith rights questions in practice. W hat is lacking is a link 

betw een these two: an  analysis of w hat the legal recognition and  p ro tec tion  of rights 

means, and how  the m echanism s used by courts to assess rights lim itations -  

s tandards  of rev iew - actually em body this notion.

In particular, the purpose  of Part I of this thesis is to ascerta in  w h a t  elements 

of s tandards  of review  are  fundam ental to the legal p ro tec tion  of rights, and  which 

are  choices about values derived from particular legal orders . T hat is, 1 hope to 

delineate those elem ents  of s tandards  of review tha t are  conceptually  essential, and

3 As noted in the introduction, the focus of this thesis will be on the lim itation o f  rights through  
legislation, as the issues presented  by adm inistrative action are som ew hat different.
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follow necessarily from certain conceptions of rights, from those that are normative 

choices, w here a number of options are conceptually acceptable. This is something 

that the literature on standards of review has yet to explore.'^ There are many 

different standards of review, each having different priorities and focuses, based on 

the legal systems in which they grew up. There are also more global standards of 

review that have been accepted in many jurisdictions and seem to be unfazed by 

jurisdictional boundaries and the substantive differences between legal systems. By 

understanding which elements of a standard of review are fundamental and 

essential to the practice of balancing rights and state interests, one can assess 

standards of review in a much more searching way, and see whether the 

incorporation of standards obscures the forces underlying them.

This chapter will set out the conceptually essential foundations of any 

standard of review -  what it absolutely must have. It is paving the way for another 

exercise, which will be undertaken in the next chapter, laying out the normative 

arguments that might sway constitution-makers or courts to adopt one approach or 

another when making normative choices about standards of review. It is critical that 

these distinctions are drawn and maintained. If we can distinguish that which is 

conceptually essential from that which is normatively chosen, w e are in a much 

better position to undertake an analysis of standards of review in particular 

jurisdictions, and internationally. The work done here is essential to ground the 

later analysis of standards used in Ireland and Canada, and to allow observations to 

be drawn from the experience of these jurisdictions.

Several au thors  have m ade substantial contributions to the abstract question of how standards of 
review work, but none of these has attempted to sever tha t which is conceptually required from that 
which is normatively chosen. Alexy's description of w hat he calls proportionality is insightful, but is 
intimately bound up with his theory  of rights and principles. His theory about rights limitations is 
only useful in figuring out how s tandards of review would w ork  in a system that adopts his theory of 
rights or something very close to it, and is thus filled with Alexy's own normative convictions. Robert 
Alexy, A Theory o f  Constitutional Rights, (Oxford, 2002). Denise Reaume gives an excellent account of 
what the Canadian Oakes te s t  might be designed to achieve. However, it takes the existence of the 
standard  as its starting point, and her account cannot sever w hat is normatively added from that 
which is essential. Denise Reaume, "Limitations of Constitutional Rights: The Logic of 
Proportionality," Oxford Legal Research Paper Series, No 26/2009 . Ahron Barak's exceptional book. 
Proportionality: Constitutional Rights and Their Limitations, (Cambridge, 2012) is a hugely insightful 
account of the Oakes/Heaney  test  as applied around the world. It offers great insight into the meaning 
and operation of the test, but again uses the test as established in various jurisdictions as the starting 
point of its analysis. It therefore  cannot sever that which is conceptually required from normative 
choices. C/]ulian Rivers, "Proportionality and Variable Intensity of Review" (2006) 65 CL] 174; Julian 
Rivers, "Proportionality, Discretion and the Second Law of Balancing,” in George Pavlakos, (ed.) Law, 
Rights and Discourse: The Legal Philosophy o f Robert Alexy [Hart Publishing, 2007); Stavros 
Tsakyrakis, "Proportionality: An Assault on Human Rights?” (2009) 7 IJCL 468; Vicki Jackson, "Being 
Proportionate about Proportionality," 21 Const. Comment. 803 2004.
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T h e  L o g i c a l  C o n s e q u e n c e s  o f  P r o t e c t i o n  o f  R i g h t s  

An Underlying Assumption: Individual Rights

It should be noted tha t the schem e under  discussion h e re  supposes  an idea of 

rights tha t is contested: tha t rights are  prim arily  for individuals. This view  of rights 

is far from settled, and it is w orth  discussing the  criticism th a t  this model is too 

fixated on individual entitlem ents.

Raz, in his article "Rights and Politics,’’̂  argues th a t  rights a re  too often 

viewed in an individualistic way. He says conceiving of rights  as individual is 

confrontational: "Rights se t  the limits of the private sphere, in w hich each individual 

is sovereign over his or her  own affairs, as against the public dom ain, w here  the 

public interest, as de term ined  by political action, prevails.”  ̂He says this view is 

"narrow  and ... d is to r ted ”’ He contends tha t "groups as well individuals possess 

rights,"^ citing exam ples such as families and nations, though these  g roups "merit 

protection only to the  ex ten t th a t  they serve individuals in teres ts .”  ̂Group rights, 

therefore, are a realization of collective individual interests, w hich a re  advanced by 

prom oting the in terests  of the group.'®

Raz's account seem s to counsel against individually enforceable rights; 

indeed, Raz la ter notes tha t the re  is often too much focus on en fo rcem en t in the 

discussion of r igh ts ."  We are  concerned with the consequence of entrenching  

enforceable, individual rights. That decision to en trench  such rights is a rejection of 

Raz’s argum ent abou t the  dangers  of individualistic rights.'^ Therefore, to engage 

fully with Raz's a rg u m en t would take us outside the  scope of this work.^^

5 Joseph Raz, "Rights and P oh tics ,” 71 Ind. LJ 27  1 9 9 5 -1 9 9 6 .
® Ibid  at 32.
7 Ibid.
8 Ibid.
9 Ibid.
10 Raz says that th e  crim inal la w  acts to p rotect rights, and ta k es as an ex a m p le  th e  p rop erty  rights 
p rotected  by  m ean s o f  th eft o ffen ces. T he in terests  in p ro secu tin g  so m e o n e  for a th e ft " transcen ds the  
con cern  for th e  in tere sts  o f  th a t  p erson  in h is property," and rep resen ts  "[t]he in te r e st  o f  o th er  
p eo p le  in th e  com m on  good  o f  resp ec t for property." Ibid  at 33 . A right in a g iven  in sta n ce  is g iven  
stren gth  by  th e  co m m o n  good , a stren g th  it "m ight n o t h ave en joyed  had m y in tere st in it b een  the 
so le  reason  for it." Ibid  at 34.
11 Ibid.
12 Raz n o tes that " ind ividualist in terp reta tion s o f  co n stitu tio n a l r ights h ave  b e e n  particu larly  
in fluen tia l.” Ibid  at 34 . T h ese  in flu en tia l accou n ts likely  act on th e  m ind o f  a co n stitu tio n a l draftsm an.
13 How^ever, it is im p ortan t to  n o te  th at it is p o ss ib le  for b oth  ind iv idual and  co lle c tiv e  rights to  be 
recogn ised  in a co n stitu tio n a l order. C onstitu tional d rafters cou ld  reco n g ise  th e  v a lu e  o f  each  o f  
th ese , thou gh  th is m ay crea te  so m e  p rob lem s from  th e p o in t o f  viewf o f  en fo rcea b ility , as Raz h im self  
w ou ld  probably  con ced e . S ee ib id  at 42 , w h ere  Raz d iscu sse s  th e  un due focu s on th e  en fo rcem en t o f
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Conception of Rights

How one views rights will invariably affect the m anner  in which one 

approaches  rev iew  of limitations of rights. In essence, the re  a re  tw o possible views: 

rights can be seen in a purely utilitarian sense, making the exercise of assessing 

limitations a u ti litarian  balancing act; or they  can be seen in precisely the opposite 

way, as anti-u ti litarian  values. While both views are  conceptually valid, the 

en trenchm en t of rights in legal ins trum en ts  is perhaps  m ore  consis ten t with the 

latter.

Rights as Utility

The first w ay to conceive of rights is as u tilitarian values, which derive their 

force from the  ex ten t of the utility genera ted  from the ir  protection. Rights exist 

because they  are  useful to certain  people. In a purely  u tilitarian exercise in rights 

limitation, the  process is simple: one establishes the utility genera ted  by the 

(unlimited) right, o r  the  disutility created by its limitation, and weighs it against the 

utility genera ted  by the  law th a t  imposes a limit on the right. W hichever has the 

g reater utility will be favoured.

This approach  trea ts  both rights and the ir  limitations as desirable  objectives 

com m ensura te  w ith  each other. They both  derive the ir  im portance  from the sam e 

source: the legal stipulation th a t  they are  desirable. The im portance  of rights is 

stipulated by the ir  recognition in a constitution, w hereas  the law a ttem pting  to limit 

them  has passed th rough  a dem ocratic  process, which has expressly or implicitly 

stipulated th a t  the limitation is im portant. The p ro tec tion  of rights is just one of 

many im portan t goals, and w hatever goal does the g rea tes t  good will be upheld in 

any given case. It s tr ip s  rights of any asp ira tion  to be high values, or "trumps" to be 

played against the popula r  will. They are  simply utilitarian considerations tha t m ust 

expressly be accounted  for, and the ir  pro tection  ensures  th a t  no law is passed tha t 

ignores the utilitarian cost of rights restrictions.

This conception of rights envisages rights as w arn ing  flags. If the s ta te  is 

taking a course  of action tha t is restric tive of rights, the  legal in s trum en t that

rights, and enforcem ent via the judicial branch of government. This suggests that Raz might feel that 
the broader conception of  rights that he advocates may be ill-suited to the type of  rights enforcement  
under discussion here.
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en trenches  the  rights w arns  of the utility tha t individuals derive from rights, and the 

courts  engage in a cost-benefit analysis to make sure  the utilitarian benefits of rights 

have not been ignored. This is no t an insubstantial benefit: certain  theories  of 

judicial review suggest th a t  the p rim ary  role of courts is to defend those discrete 

and insular m inorities tha t cannot effectively wield influence in the political 

p r o c e s s . I f  the p rem ise  of such theories  is accurate, and  m inority  rights may be 

ignored by the state, then  one can imagine the usefulness of utilitarian rights 

review.15 The legislative balance of utility could be skew ed by the insufficient regard  

paid to those w hose  rights w ere  affected, because those  individuals w ere  not 

adequate ly  rep resen ted  in the political process. This envisages courts  as rev iew ers 

of the utilitarian balancing of the legislative process, having regard  to specific listed 

values tha t legislatures m ay be p rone  to ignore.

A s tandard  of review  for this approach  to rights questions  is thus 

conceptually simple: a court establishes how  much utility is derived from the right, 

and how  much utility is derived from its limitation, and makes su re  th a t  the balance 

struck  has not d isregarded  the  utility derived from the right.^^That is, it m us t ask 

w h e th e r  the legislature w as justified in sacrificing the right in the nam e of the utility 

done by the restriction.

There  is certainly som eth ing  to this utilitarian view of rights; it is not 

nonsense. It is, however, a limited conception of the role of rights, and does not seem  

to best account for the en tren ch m en t of rights in legal ins trum ents . As we shall see, 

the en tren ch m en t of rights in a constitution seem s to afford them  som e an ti

utilitarian value tha t is no t conceptually compatible w ith this u tilitarian conception 

of rights. It is, therefore, a norm ative  choice to em brace or reject this conception of 

rights, bu t  a choice tha t will alm ost always be resolved against utilitarianism  w hen  

rights a re  subject to constitutional en trenchm ent.

1'* For an outline of this concept, known as political process theory, see, am ongst others, John Hart 
Ely, D em ocracy and Distrust, (Harvard University Press, 1980); Cass Sunstein, Designing Democracy, 
(Oxford, 2001).
15 That is not to say that political process theorists w ould have to em brace utilitarian rights review; it 
is sim ply that the utilitarian conception of rights seem s consistent w ith the core aim s and goals of 
judicial defence o f rights outlined in that theory.

Conceptual sim plicity does not make the task easy; it is not clear how  this utility can be m easured, 
and issues of incom m ensurability are patent. Incom m ensurability issues heighten questions of 
institutional deference; if precision in this balancing is not possible, should a court trust in the 
legislature’s balance unless there is a major apparent error, or should it review  the balance de novo?
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Rights as Anti-Utilitarian Values

A nother conception of rights is directly opposed to the model outlined above. 

It would insist th a t  rights no t be limited by reference to the utility of the ir  violation 

alone. In this model, rights can and m ust w ithstand  purely  utilitarian assault; tha t is 

w hat gives them  the  charac ter  of rights and distinguishes them  from o th e r  goals. 

This can be called the  anti-utilitarian view of rights.

Historically, utilitarianism and rights have not mixed well.^^ Rawls rejected 

utilitarianism because it failed to "take seriously the distinction be tw een  persons.''^^ 

This objection resem bles  the Kantian notion th a t  people should not be used as 

m eans to an end, because, as au tonom ous beings, people are  ends in themselves. 

The recognition of rights, and the ir  en trenchm en t in positive law, seem s to 

rep resen t  a rejection of utilitarian principles being the sole or controlling factor 

behind the p ro tec tion  of rights. The existence of the right seem s to suggest tha t 

purely utilitarian analysis cannot de term ine  the legitimacy of governm en t action 

against an individual.

For som ething  to w a r ra n t  the status of a right - fo r  it to be w orthy  of the 

name, or any o th e r  nam e connoting a recognised freedom  or e n t i t lem en t-  it m ust be 

capable of w ithstand ing  attack from a t least som e utilitarian considerations. As 

Dworkin has persuasively  argued, if a right cannot w ithstand  utilitarian 

considerations of any sort, it is not a right at all. In "Taking Rights Seriously”, he 

noted tha t the w eigh t tha t rights are  afforded should be defined by the ir  ability to 

w ithstand  utilitarian assault. Therefore a right

cannot be outw eighed by all social goals. We might, for simplicity, stipulate 
not to call any political aim a right unless it has a certain  th resho ld  weight 
against collective goals in general; unless, for example, it cannot be defeated 
by appeal to any of the ord inary  routine  goals of political adm inistration , but 
only by a goal of special urgency.!^

Ever since Jeremy Bentham’s terse dismissal o f  the Declaration of Independence, and its premise 
that natural rights w^ere the basis of and limitation on government, as "nonsense upon stilts," it has 
seem ed as if the two concepts cannot readily coexist. See HLA Hart, Essays on Bentham, [OUP, 1982}  
Ch. 3 at 53 and HLA Hart, "Between Utility and Rights," 79 Colum L. Rev. 828  1979.
'8 John Rawls, A Theory o f  Justice, (1971, Harvard University Press) at 187. Similar considerations  
underlie Robert Nozick’s critique of utilitarianism in Anarchy, the State and Utopia, (1975, Oxford 
Blackwell).
'^Ronald Dworkin, Taking Rights Seriously, Chapter 4: "Hard Cases," (1977, Harvard University  
Press) at 92.
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If this is not the  case, "the puta tive right adds nothing and th e re  is no point 

recognizing it a t all/ ’̂ o

This a rgum en t seem s to follow logically from the fact of a r igh t’s recognition 

in a constitution -  it is distinguished from o ther  concerns in the o rd inary  political 

process. This seem s to explain the idea of rights m ore  effectively than  a purely 

utilitarian conception. A right is a political aim tha t w^as though t too im p o rtan t  to be 

d isregarded  by the o rd inary  political process, and also has an intrinsic value. There 

is m erit in the right being exercised, and  tha t m erit is recognised in its special s ta tus 

as a right. The consequence of this is th a t  the right is an end in itself, and  is good for 

its own sake. It cannot, therefore, be violated simply for the sake of it.

A denial of rights cannot be a sta te  end, because the law  recognises the 

p rotection of those rights to be ends in themselves, and thus excludes any action 

w here  violating the right is the goal or end. This is obviously inconsisten t w ith  a 

utilitarian theory  of rights, because such a theory  does not suggest th a t  any policy 

outcom e is an excluded end. The Dworkinian notion of rights being insula ted  from 

utilitarian considera tions suggests tha t unless a t least som e utilitarian 

considerations cannot overcom e rights, the re  is no such thing as a right. This does 

not mean tha t utilitarianism  is no t a p a r t  of analysing rights limitations a t  all -  the re  

m ay be a p roper  role for certain  types of utilitarian balancing depending  on the 

s trength  tha t one affords this anti-utilitarian principle. W hat it does m eans is that 

any right m ust be able to w ithstand  a t least one type of utility -  the utility derived 

from the violation itself. The restric tion of the right cannot be an end. It may, on the 

o ther  hand, be a m eans to an o th e r  end.

Some exam ples help to illustrate the sort of utility tha t m ust be excluded in 

this model. First, it would be im proper  if the only utility derived from the  rights 

limitation was the  p leasure  tha t one group derived from denying a n o th e r  group 

the ir  rights. Imagine, by w ay of an  example, a m easure  tha t res tr ic ted  access to 

education for a particu lar group, w h e re  a right to education w as provided  for. If this 

m easure  w as done purely  because the group was disliked, and o th e r  people would 

derive utility in the form of happiness  in seeing them  excluded, th a t  law is 

unacceptable: the denial of the right is the objective of the  m easure , and  such utility

20 Ibid. Put another way, in a later essay, Dworkin says; "if som eon e has the right to do som ething  
then it is wrong for the governm ent to deny it to him even though it would be in the general interest 
lo do so." Chapter 11: "What Rights Do We Have?" a t 269.
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cannot be regarded  as a legitimate basis for justifying the  res tric tion  on rights. It is 

unacceptable  even if on aggregate the utility gained w as much g rea te r  than  the 

utility lost to the group tha t would go uneducated . T hat utility would not be 

concerned w ith  any external goal or good, bu t ra th e r  w ith  the utility derived by 

placing the  denial of the right as an end in itself. If, how ever, the re  is o ther  utility -  

say im proved education s tandards  for o ther  g ro u p s -  then  th a t  utility might be 

properly  considered  w ithou t lapsing into pure  utilitarianism.

Secondly, some utility is derived directly from a denial of rights. Take, for 

example, the  r ight to silence in the criminal process. W hen deployed on behalf of a 

guilty person, the re  is a clear utility in its restriction: the individual in question 

would be forced to speak, providing evidence of his guilt. That, however, is the end 

tha t was p ro tected : the right was en trenched  with the in ten tion  th a t  it would vex the 

criminal p rocess  on occasion by prioritising the pro tection  of silence. The fact tha t 

the right causes an obvious sacrifice in utility to the criminal process cannot be a 

reason for its limitation. If it could, the right would not be afforded any special value; 

it would ra th e r  be g ran ted  weight only w hen the balance of utility favours it. The 

only goal in th a t  situation is to deny the right to silence and reap  utility from tha t 

particular denial of rights.

It might, however, be possible to justify the denial of rights by reference to 

the utility accruing to an external goal. For example, the limitation of rights might 

p ro tect the  security  of the state, if the suspect in question  th rea ten s  tha t security,^! 

or it might p ro tec t o ther  persons at risk. Such utility, which is external to the right, 

can be w eighed  against th a t  right, resulting in a narrow er,  restric ted  utilitarian 

balance.

From the  prem ise th a t  rights, a t least w hen  constitutionally  en trenched, are 

to some degree  anti-utilitarian, the basic elem ents of a s tan d a rd  of review for rights 

limitation can be established. To do this, we m us t ask how  a court  can assess the 

validity of a rights restric tion  while avoiding purely  utilitarian analysis.

21 Heaney v Ireland  [1994] 3 IR 593.
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D e o n t o l o g i c a l  a n d  T e l e o l o g i c a l  C o n c e p t i o n  o f  R i g h t s  L i m i t a t i o n s  a n d  t h e

Q u e s t i o n  o f  P u r p o s e

From the anti-u tilitarian  premise, the re  are  two ways one can look a t rights 

limitations. The w eak er  approach  (from the anti-utilitarian perspective) w ould  

suggest tha t some specific utilitarian considerations can be regarded  w hen  

considering if a limitation on a right is justified, bu t such considera tions  are  

presum ptively  excluded unless they  fit into th a t  exem pted category. The utility tha t 

is inconsistent w ith  this conception of rights would be excluded; th a t  is, any utility 

derived from the restric tion  of the right as an end in itself. Its considera tion  of utility 

and consequences is res tr ic ted  to relevant consequences, so as no t simply to engage 

in a purely utilitarian balancing exercise. This approach is still concerned  w ith  the 

consequences of the  rights limitation, and so is a teleological or consequentia lis t 

view of rights restric tions. It considers utility, bu t stops short  of pu re  utilitarianism.

The s tronger  of these  approaches would dem and  th a t  all utilitarian 

considerations be ignored, and the limitation of rights be justified by a means 

entirely  divorced from consideration of utility. This is a deontological view of rights 

limitations, concerned w ith the correctness of the decision to limit the right, w ithou t 

regard  to its consequences.

Under both models, the m ost basic question tha t a court  m u s t  add ress  in 

assessing a rights restric tion  is the purpose  underlying tha t restric tion: w hy  is the 

right restric ted? Objectives are  central to the process because  of the  conclusion 

reached  earlier tha t the recognition and en trenchm en t of rights precludes  the 

restric tion  of rights being used as in end in itself It follows th a t  to res tr ic t  a right 

legitimately, the m easu re  m ust be justified by reference to an  objective th a t  is 

som eth ing  o the r  than  the violation of the right for its ow n sake. Some o ther  

objective m ust be present.

To respect the teleological conception, certain types of utility cannot be 

weighed against rights. Demanding tha t the limitation be justified by reference to an 

external objective ensu res  tha t the u ltim ate decision of the court  is no t influenced by 

the utility derived from restric ting the rights of o thers  for its ow n sake. The 

deontological view requ ires  utility be excluded entirely, and this relies on objectives 

to replace utility in the balancing exercise; the right and objective are  com pared  as 

abs trac t norms. Justifying rights by reference to ano ther  objective respects  the  an ti

utilitarian view of rights limitations in each case.
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Deontological View

The stronger anti-utiUtarian view is deontological: rights must be respected 

unless a sufficiently important purpose justifies their limitation. The duty to respect 

rights is ceded only to a more pressing duty. A limitation is thus assessed by 

comparing its objective with the right. They are compared as abstract norms 

without regard to the consequences, and thus utility can, in theory, be cut out 

entirely. The objective of the law -the  good it seeks to achieve- is, like the right, an 

abstract idea or norm. Such norms vary in importance, that importance being 

decided with reference to the prevailing values of a given legal system. A right, 

having been singled out as a norm with specific value, can only be overcome if the 

goal being pursued is a norm of a sufficiently high level that it can genuinely 

compete with the right. Of course, the right's strength will similarly vary, based on 

its importance to the legal order and the extent of its entrenchment.

Habermas advocates an approach that is broadly similar to this, in Between 

Facts and Norms, he says;

not every right will win out over every collective good in the justification of 
concrete decisions. But a right will not prevail only when the priority of a 
collective good over a corresponding norm can itself be justified in the light 
of higher norms and principles . 22

If the "deontological character” of rights is to be properly respected, he says, "they 

are withdrawn from such a cost-benefit a n a l y s i s . Habermas' identification of the 

problem of utilitarian analysis is clear. He sees rights "transforming into goods and 

values"24 when they are balanced, with balancing then conducted "either arbitrarily 

or unreflectively.” Instead, he proposes that his theory can avoid this 

transformation, and avoid balancing altogether. The relative importance of the two 

norms -underlying the rights and the objective- must be assessed. This is a choice 

that might be in part guided by the legal system's own values and priorities, but will 

invariably require additional determinations on how the hierarchy of values should

22 Jurgen H aberm as,  Between Facts and Norms, (1996, Polity Press] a t  259.
23 Ibid at 260.

Ibid at 2S9.
25 Ibid.
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be s tructured, how  "all the norm s fit together into a unified system  designed to 

adm it exactly one right solution for each case.''^^

The deontological approach  requires the objectives of law be ascertained, 

because those objectives -pub lic  goods to be achieved- can be dealt w ith as abstrac t 

norms, on the sam e level as rights. Then the two norm s are  com pared, and the 

s tronger one prevails. It is thus  the norm  underlying the law, ra th e r  than  the 

consequences and  utility derived from it, tha t is weighed against rights.

Teleological View

The second, teleological view of rights limitations does have regard  to 

consequences and utility, bu t does so in a w ay tha t avoids fundam ental conflict with 

the anti-utilitarian na tu re  of rights. By examining the objectives of the law, it limits 

the category of possible utility tha t can be weighed, thus suitably restric ting 

utilitarian considerations. This approach reconciles rights with utility, allowing the 

consideration of certain  kinds of utility w ithout the analysis collapsing into a purely  

utilitarian balance. It sees rights as being consisten t w ith som e teleological 

restriction, bu t no t any  teleological restriction.

Here, one does not endeavour to exclude utility entirely from an analysis of 

rights limitations. Dworkin him self acknowledged tha t "the vast bulk of laws which 

diminish liberty a re  justified on Utilitarian grounds.' ’̂  ̂Rights a re  bulw arks against 

utilitarianism, bu t  can be subject to utilitarian control once w e res tr ic t  the so r t  of 

utility tha t can be considered in questioning w h e th e r  a rights limitation is justified. 

A s tandard  of review, then, tries to guide a court to consider utilitarian concerns in 

the appropria te  way.

A s tandard  of review  can achieve this by considering objectives and the ir  

realisation. Pure utilitarianism  can be avoided by seeking an objective for the 

limitation o ther  than  the  utility derived solely from the  violation of the right, an 

external good th a t  the  limitation seeks to ach iev e .

26 Ibid at 261.
Dworkin, note 19 at 269. See further HLA H art, "Between Utility and Rights” 79 Colum L. Rev. 828  

1979 at 837.
28 It is im portant to note that this does not suggest that having an im portant objective is an absolute  
prerequisite to any law  being passed, or a "condition o f legislative action.” Dieter Grimm, 
"Proportionality in Canadian and German Constitutional Jurisprudence” [2 0 0 7 ) 57[2) University of 
Toronto Law Journal 383. It does not fetter the legislature's d iscretion to act how ever it w ishes, even  
if it does so for trivial reasons. It is only w hen rights exist which the legislature is bound to respect, 
and w hen the legislature w ish es to lim it those rights, that it is fettered by the need to pursue som e
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The requirem ent that a law pursue an external objective limits, though does 

not remove, utilitarian analysis in rights balancing questions. Ultimately, a balance 

of utility would decide the issue, but not any consequential utility resulting from the 

law’s enactment. The utility that would be considered in deciding if the right may be 

restricted under this conception would be limited to those consequences that 

actually follow from pursuit of that objective.

The deontological and teleological views of rights limitations take different 

approaches to assessing the validity of a rights restriction and the extent to which 

utility must be cut out. There is no "correct" view; each is a conceptually valid way of 

respecting a particular conception of the anti-utilitarian value inherent in legal 

entrenchm ent and protection of rights. Which one will be favoured depends on the 

strength of the anti-utilitarian principle in any given legal system, and on related 

normative arguments for and against each position that will be canvassed in the 

next chapter. As we shall see, these normative choices can be made at one of two 

stages: the design stage, when a constitutional order is being constructed, or the 

interpretation stages, where courts expand upon the nature of the constitutional 

order. In the former instance, the designer is not fettered, when deciding which 

choice to make, by any prior understanding of norms. In the latter, the court is 

somewhat fettered, as design choices may suggest or influence the making of 

subsequent choices even when it does not resolve them.

Ascertainment of Objectives

W hether a teleological or deontological approach is adopted, focusing on 

objectives allows purely utilitarian analysis of rights to be avoided. However, there 

are many outstanding questions about objectives that the foregoing reasoning does 

not clearly answer. What objective are we concerned with: the objective that is 

apparent from the law on its face [the objective intention) or the objective that 

actually dominated the minds of those who passed the law (the subjective 

intention)?

publicly oriented objective that is of a certain level of importance. When no right is limited, frivolity is 
unproblematic.

One other v iew  should be mentioned for the sake of com pleteness. Barak, note 4, at 298  argues that 
both purposes -  the subjective and objective -  m ust be accounted for. This is misconception of  the 
issue, 1 think. First, he argues that the subjective motivation of the legislature must be found, though  
it does not seem  that his account is deontological. For the reasons outlined in this section, 1 think he is 
wrong to suggest that this is a theoretical necessity rather than a normative choice, though his
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The objective in tention of a law is ascertained by looking at the law in 

question, and then  inducing from those particulars w h a t general goal the law set out 

to achieve. Essentially, the  m eans are  considered, and then  reverse-eng ineered  to 

ascertain  the ends to w hich they  w ere  deployed. The subjective in tention of the 

legislature can only be ascerta ined  by a form of legislative "psychoanalysis,” ®̂ w here  

the s ta tem en ts  of legislators, governm en t ministers and o thers  are  considered. This 

is the  only w ay to establish w h a t truly occupied the legislature’s collective mind 

w hen the  law w as passed.

This deontological conception of rights limitations dem ands  th a t  the actual, 

subjective in tention of the legislature be ascertained. H aberm as w ould  insist tha t 

the legislature’s true  objective be found, ra th e r  than  any hypothetical one.^^ This is 

because the deontological approach  gives norm ative  w eight to the objective. A 

hypothesised  objective does not deserve tha t norm ative w eight if it w as not w ha t 

the legislature genuinely intended.

This is not true  of a teleological approach, w here  if the  consequences are 

perm issib le under  the best possible hypothetical objective, it is difficult to see why 

the true  objective m atters. The question is w h e th e r  the re  exists sufficient utility -  

derived from som e external objective- to justify the restriction, not w h e th e r  that 

objective was in fact the  reason  for action taken. In any event, if the  subjective 

in tention of the legislature w as to pursue  an illegitimate objective, bu t  the re  was 

an o th e r  objective on foot of which the sta te  could legitimately make the same 

limitation, little would be achieved by holding the m easu re  invalid. With 

deontological approach, since the rights restric tion is given legitimacy by the 

objective of the law w ithou t more, it is incum bent tha t the genuine m otivation is the 

one considered, or the limitation might not in reality be justified. 2̂ Therefore, 

though the deontological approach  conceptually requires  subjective intention, the

norm ative argum ents m ay be persuasive. Secondly, in then insisting that the objective purpose also 
be considered, he is m erely pre-em pting the tailoring to the purpose test, w hich w e will presently  
discuss. Barak sees this dual purpose analysis as im portant because it m akes sure that w hat the law  
actually does  is accounted for. However, tailoring analysis is designed to do this, making the dual 
objectives approach irrelevant.
30 US V Constantine, 296  US 287, 298-99  (1935), justice Cardozo dissenting.
31 See Bernhard Schlink, The Dynamics o f  Constitutional Adjudication, 17  Cardozo L. Rev. 1231 1995- 
1996  at 1232. Schlink responds to Habermas' suggestion that the objective of the any m easure should  
be laid out by the State explicitly rather than hypothesized.
32 Additionally, discovering the true, subjective m otivation of the legislature is also a w ay for the 
deontological approach to rem ain tied to the reality o f the situation since it is largely unconcerned  
with consequences. The analysis rem ains largely divorced from reality, but it w ould be far m ore so if 
hypothesised  objectives w ere able to justify the limitation.
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teleological approach allows for either type of objective, and which is preferred will 

be decided by reference to normative argument.

Importance of the Objective

The second issue that m ust be addressed is the level of importance that is 

required o f  an objective. It is clearly necessary  to establish that the objective is 

legitimate -  that it be one that is not prohibited. As discussed above, violation of the 

right for its ow n  sake is an illegitimate objective in either conception of rights 

limitations. Above this conceptual minimum standard of legitimacy, a standard of  

review might call for a greater level of importance from the objective being pursued  

by the statute.^^ W hether or not to do this is a norm ative choice.

In both the deontological and the teleological v iew s, the importance o f  the 

objective will be central to a final balancing exercise, discussed below, in the overall 

balancing test, the importance of the objective gives w eight to the objective, and 

lends justificatory force to the rights limitation, in the deontological conception, it is 

giving w eight to the abstract norm underlying the objective, in the teleological  

conception, w eight  is given to the utility derived from pursuit of the objective. This 

will be considered  further in the discussion of overall balancing. The importance of 

the objective is therefore properly accounted for, and no preliminary enquiry is 

needed for either a p p r o a c h .T h e r e  are norm ative argum ents for a separate

33 Legitimacy m igh t be used  in a b ro a d e r  sense  than  this: it m ight also include any  objectives th a t  
pu rsue  en d s  n o t  p e rm i t te d  by som e o th e r  a spec t  of th e  dom es t ic  legal o rder ,  such as a n o th e r  r ight or 
cons ti tu t ional  principle. Examples m ight include try ing  to en t re n ch  racial inequali ty  by m eans  of 
res tr ic t ing  f reedom  of speech  of ce r ta in  groups. There,  the  r igh t is no t  v iola ted for its ow n sake, bu t  as 
a m eans  to  th e  il legitimate end  of violating the  r ights o f  o thers .  A n o th e r  exam ple  m ight be the  
objective of ta rge t ing  a single individual for p u n ish m e n t  o r  favour, i.e. res tr ic t ing  the  rights of 
som eone  to benef i t  a des igna ted  th ird  party. This w^ould fall foul of a p roh ib it ion  on bills of a t ta in d e r  
con ta ined  in m a n y  cons ti tu t ional  docum ents ,  e i th e r  express ly  o r  implicitly. See Article 1, s. 9 of the  
Constitu tion  of th e  Untied States, and, in Ireland, An B lascaod M 6r Teo v Comissioners o f  Public W orks 
in Ireland, U nreported, High Court, Budd J, February 27^^ 1998. Any r e q u i r e m e n t  of legitimacy in this 
b ro a d e r  se n se  is no rm at ive ly  chosen  r a th e r  th a n  concep tua lly  requ ired ,  and  s trong ly  influenced by 
the  text an d  s t r u c tu re  of th e  constitu t ion .

Dw orkin  suggested  th a t  p e rh a p s  only a par t icu la r ly  im p o r ta n t  aim  shou ld  be allowed to  violate 
rights. In D w orkin 's  w ords ,  "a goal of special u rgency” r a th e r  th a n  a m o re  m u n d a n e  objective m ight 
be req u ired  to  justify a res tr ic t ion  on rights. Dworkin, n o te  19, a t  92.
35 Some th e o r i s ts  have  a rgued  th a t  the  deontological c h a ra c te r  and  im p o r ta n ce  of r ights should  m ean  
th a t  som e objectives  lack sufficient im p o r ta n ce  to eve r  be co m p ared  to  rights. See Mathias Kumm, 
"Political L iberalism and  the  S truc tu re  of Rights: On the  Place and  Limits of the  Proportionality  
R equ irem ent"  in George Pavlakos, (ed.) Law, R ights a n d  Discourse: The Legal Philosophy o f  Robert 
Alexy  [H art  Publishing, 2007). They would  suggest  th a t  objectives w ith  paten tly  insufficient 
no rm ative  w eigh t shou ld  be e l im ina ted  a t  the  outset.  T h a t  might, in particu lar,  have rhetorical force, 
and act as a s t ro n g  s ta te m e n t  of the  im por tance  of rights, an d  th a t  is a n o rm at iv e  a rg u m e n t  in its 
favour. It is h a rd  to see  th a t  this is conceptually  requ ired ,  how ever.
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requirem ent, and these  will be discussed in the next chapter, bu t it is not 

conceptually required.

Multiple Objectives and Generality of Objectives

Other restric tions on the kind of objectives th a t  are  recognised m ay be 

considered, such as w h e th e r  several different objectives could be said to underlie  

the m easure, or w h e th e r  objectives should have to be s ta ted  with a certain level of 

specificity. In the teleological approach, it would be possible to recognise multiple 

objectives for the m easure , and th e re  are  norm ative a rgum ents  for and against this, 

which will also be discussed in the next chapter. In respect of the deontological 

approach, the tru e  object of the limitation -b e  tha t one objective or severa l-  m us t be 

considered. This is because the norm ative w eight of the limitation is to be com pared  

to the right; the full norm ative  w eight behind the limitation should be considered, 

even if tha t derives from multiple objectives and norms. The fact tha t the true, 

subjective, motivation will be exam ined eliminates any risk tha t multiple objectives 

could be cynically used to justify poorly made laws.^^

The m a tte r  of how  general the  objective may be is also of concern. In the 

teleological view, if hypothetical objectives are  to be allowed, the re  is a conceptually 

required  m inimum level of generality  in how  tha t objective m ust be framed, in o rder  

to avoid the objective req u irem en t being essentially circumvented. A problem  

occurs w hen  the law ’s effect is s ta ted  as the objective, w ithou t any e laboration as to 

motivation. Take for exam ple a law tha t criminalises the destruction  of certain 

official docum ents, w hich is a limitation of a broadly  defined right to free 

expression.3^ The objective of tha t law is the reason tha t State w ishes the docum ents  

not to be destroyed. Simply preventing  the destruction of those docum ents  is no t the 

objective; it is m ere ly  the effect of the law. That could not satisfy the objective 

requ irem ent,  as it is no t an external motivation. Similarly, w hen  ascertain ing the 

subjective motivation of laws, the motivation for the restric tion  of rights, no t the 

m ore general goal of the law, m ust be found.

The concern w ith m ultiple objectives is that w hen objectives are hypothesised, this can render 
rational even the m ost irrationally tailored laws. Each outlying elem ent of the law, that does not 
clearly relate to the law's primary objective, can be justified by reference to another, separate  
objective, making even a very erratic or w ildly excessive law seem  rational. This will be d iscussed  in 
the next chapter.

This exam ple is taken from the US Supreme Court Case o f United States v. O'Brien, 391  US 
367 (1968).
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Tailoring

The centrality  of objectives to the teleological conceptions of rights 

limitations requ ires  tha t ano th e r  elem ent be accom m odated  a s tandard  of review: 

an assessm en t of tailoring, a requ irem en t tha t the law is in practice related to the 

objective th a t  it is taken  to pursue.

The reason  for tailoring being essential to this process is to stop the 

im portan t or legitimate objective being asserted  to justify a rights limitation w hen 

tha t objective is not, in reality, furthered  or achieved by the measure. The objective 

of a law sets ou t a logical vector -  the direction and  ex ten t to which tha t law should 

operate  in o rd e r  to achieve th a t  objective. If the law strays too far from tha t vector -  

e ither by depart ing  from its direction or exceeding its ex ten t-  then  the relationship 

betw een m eans and ends is lost. The first tailoring te s t  exam ines if the means 

w ander  off the vector, go in a different direction. The second tailoring te s t  asks if the 

means have exceeded the vector, gone farther  than  the objective would propel them.

The m eans used m ust go some way tow ard  achieving the objective, because 

the teleological conception is concerned with the consequences  of the  measure, and 

therefore  the p u rsu it  of the objective m ust be taken  out of the  abs trac t and into 

reality. It also helps to clarify w ha t utility is in fact rela ted  to the objective, which is 

essential to the teleological conception.

Tailoring and the Deontological Conception

it is a m ore  difficult question as to w h e th e r  or no t a deontological conception 

is concerned w ith tailoring a t all. The deontological approach  is unconcerned  with 

the consequences  of the law. Tailoring, it could be argued, is analysing the 

consequences of the  law, and  is therefore  not re levan t to this approach.

Certain theorists , particularly  Robert Alexy, would d ispu te  th a t  tailoring is 

not p roperly  p a r t  of a deontological conception. Alexy outlines w h a t  he claims to be 

a deontological f ram ew ork  for rights protection, which includes forms of both sorts  

of tailoring outlined below. Alexy advocates the use of tailoring as optimisation of 

the norm s th a t  are  ultimately being b a l a n c e d .U n le s s  tailoring is shown, the re  is no

Reaume, note 4, gives broadly a similar account of tailoring, as does Rivers, note 4, though they do 
not speak to the question of w^hether or not the deontological conception of  rights limitations can 
accommodate tailoring.
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g uaran tee  th a t  the right and the  objective actually clash at all. There  are  two 

principles or norm s a t play; the  right and the objective in question. It is essential to 

te s t  tailoring, Alexy says, because if the m eans are  not tailored, it is possible tha t the 

ap p a re n t  clash be tw een  these  tw o norm s is illusory.^^ These assessm en ts  just 

ensu re  tha t the balance of the  tw o norm s should take place at all. They do not, of 

themselves, justify the m easure. Therefore, Alexy believes his op tim ization approach 

respects the deontological n a tu re  of rights and takes account of the  particular 

c ircum stances of each individual case.

Alexy may be correct in his contention th a t  a deontological conception should 

consider tailoring. There  is a distinction betw een considering consequences  and 

utility in this secondary, optim isation sense as opposed to considering utility for the 

purpose  of justifying the  limitation of rights. It is no t correct to say tha t a 

deontological s tance cannot consider consequences a t all; it is ra th e r  tha t those 

consequences cannot ultim ately lend justificatory force to the res tr ic tion  on rights. 

Optimisation only considers utility to ensure  tha t the re  is a d irect clash of norms, 

and it is not used in a justificatory sense. Satisfying tailoring requ irem en ts  is 

essential to make rights restric tions potentially justifiable; it does not, to any  degree, 

make them  justified.‘̂ ° The optim isation elem ents of tailoring might p roperly  form 

pa r t  of the deontological conception as well.

Tailoring to Purpose

The first concept w ith in  tailoring is a consideration of w h e th e r  or no t the law 

in question relates on any level to the objective of the law. It is possible th a t  the law 

might seem to pursue  a particu lar  objective, bu t w hen the m eans invoked by the law 

are exam ined m ore  closely, this is not borne out. If this is the case, the connection to 

the objective is broken. A s tandard  of review must, then, assess  m eans-ends 

rationality -  tha t is, assess w h e th e r  the m eans em ployed in the  nam e of achieving 

the objective actually go tow ard  tha t end. A law might fail this te s t  because  it is

3̂  Both goals "taken together may be realized to higher degree to w hat is factually possib le if [those 
m eans are] abandoned.” Robert Alexy, note 4 , at 398.
'̂ 0 However, this also lim its the usefulness of the tailoring requirem ents in solving problem s that are 
apparent with the deontological approach. Since tailoring can only be useful for optim isation, it 
cannot be used to determ ine w eight for the final balancing exercise, because that w ould  incorporate 
utility into the justification analysis.
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redundant,  could not be effectual in reality, or was based  on a m isconception of the 

problem^^

If only certain  aims can justify certain  conduct, then  it m ust be tested  if those 

aims are actually being pursued  by the m eans ultimately chosen for tha t purpose. If 

the objective cannot be said to underlie  the law, desp ite  the fact th a t  it appeared  to, 

and one can no longer be certain tha t the limitation of rights is not justified on 

purely u tilitarian  grounds. It is not possible to be sure  tha t unacceptable  objectives 

are  not in fact underlying the law. Additionally, this p rocess ensu res  tha t the law's 

consequences and resu ltan t utility are  clearly linked to a perm issib le  objective. 

Tailoring to pu rpose  helps to make sure tha t the utility achieved by the law, tha t is 

to be considered  in an overall balance, flows from the  legitimate external goal being 

pursued. It is the re fore  a necessary part  of the teleological conception of rights 

limitations: the  teleological approach  is concerned w ith  consequences, and tailoring 

requ irem en ts  stop the process from being entirely abstract,  ensuring  that some 

relevant consequence actually does flow from the limitation.

Strength of Connection/Closeness of Tailoring

Some so rt  of tailoring m ust be show n to ensu re  th a t  the objective of the law 

is actually reflected in the m eans purporting  to pu rsue  it. But this requ irem en t 

might be satisfied by fairly loose tailoring. Similarly, the  tailoring of the law could be 

over- or under-inclusive, including persons or conduct not obviously rela ted  to the 

objective, or excluding persons or conduct tha t should have been  included having 

regard  to the  objective. If the  tailoring requ irem en t is loose, these  anom alies will be 

overlooked.

A m ore  s tr ingen t view of tailoring could be dem anded; the  m eans may have 

to be "well ta ilo red” or "narrowly" or "closely" tailored. The s tr ic te r  this s tandard .

An interesting example of a legislative misconception leading to defective m eans is given by Dieter 
Grimm note 28, at 389. A German hunting law required falconers to take a gun shooting test. 
Falconers, however, do not use guns to hunt falcons, as the legislature apparently believed, but rather 
hunt other animals using falcons. BVerfGE 55, 159 (1980). This law, in theory, led to safer hunting  
practices, but in practice could not have done so. This also highlights that laws can be irrational 
pursuant to seem ingly rational decisions due to false beliefs. If the legislature acted on a genuinely  
held belief that was, in fact, false, there is a sense in which it acted  rationally: it had good reasons,  
based on its beliefs, to act in that way. However, though the legislature acted rationally, the law  is 
irrational: once the truth is discovered, the law continues to maintain the stance taken by the 
legislature that w as premised on inaccurate assumptions. The law is irrational, as it lacks good  
reason for the action it takes. This is true even if the legislature that passed the law was acting 
rationally and with  apparent reasons.
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the less under-inclusiveness or over-inclusiveness it would tolerate. Such anom alies 

in the m eans would illustrate a lack of fit betw een the objective and  the m eans 

chosen to pursue  it. This is tu rn  could lead to the loss of the connection altogether, 

as is m ore  likely in over-inclusiveness cases; or the w eakening  of the connection: 

though the m eans w ould  still pu rsue  the objective, they w ould  pu rsue  it only 

partially, and there fo re  the objective, in context, would be of lesser force than  if the 

means had been b e t te r  tailored. Similarly, m ore a rduous  tailoring requ irem en ts  

would be m ore  likely to dem and  probability  of efficacy, and not to le ra te  m eans tha t 

could be thought effective on the ir  face, bu t which do not achieve the  objective in 

practice.

A loose level of tailoring would probably satisfy the conceptual im perative to 

assess tailoring to an acceptable level, and any increase in s treng th  above th a t  is a 

m a tte r  for norm ative argument.'^^

Tailoring to the Right

Tailoring to pu rpose  asks if the m eans chosen ultim ately reach the end 

required  for it to be able to justify a limitation on rights. This does no t offer us all the 

inform ation necessary  to say tha t the  law is well tailored: we know  only th a t  the 

means arrive a t tha t end; w e have not yet considered how  they  get there. This is 

w here  the o ther  e lem ent of tailoring, necessity of the choice of means, comes into 

play, because even if the objective is achieved, it does not follow th a t  the m eans can 

justifiably violate rights. The right and the objective m ust be show n to clash before 

they can be balanced. The m eans m ust be tailored to the right as well as the ends, to 

ensure  th a t  the m eans actually chosen are the means tha t secure the objective in the 

m ost direct way. Until w e know  that, w e cannot know  tha t the  objective and the 

right actually conflict in a w ay th a t  would justify the restric tion of the right.

I w ish  to add one caveat. Tailoring to the objective tests the rationality of using the m eans chosen  
to achieve the desired end. A higher tailoring requirem ent might be conceptually required if 
substantive rather than procedural rationality is needed. Procedural rationality w ould require a fully 
informed and w ell-thought out deliberation as to w hether or not the m ethod adopted actually  
achieves the objective for the decision  taken to be rational. Substantive rationality w ould require that 
the substance of the decision be rational, entertaining the possibility that a procedurally rational 
decision could still be irrational. If one took a loose stance on tailoring to the objective, it seem s that 
substantive rationality is not fully considered; it is rather assum ed in the absence o f persuasive  
evidence to the contrary, on account of the fact that legislatures act in a procedurally rational way. 
Therefore, one cannot be sure that the decision is substantively rational with the looser standards of 
tailoring. However, 1 cannot think of a reason w hy substantive rather than procedural rationality  
would be conceptually required.

30



Say objective A can be achieved by m eans X. These m eans involve a 

restric tion  of rights. If th a t  is the only way to realise a particu lar goal, then  the right 

and the objective clash. However, w hat if the m eans chosen are  not the m ost direct 

ones? W hat if an o th e r  set of means, described as m eans Y, p re sen t  a similarly direct, 

or m ore direct, w ay to accomplish the sam e goal to the sam e extent, and m eans Y do 

not requ ire  th a t  the  right be violated? That would suggest th a t  the m eans actually 

chosen, m eans X, w ere  chosen in spite of the fact tha t they  violate rights, and w ere  

not necessary  to achieve the objective. In tha t case, it is no t true  to say th a t  the right 

has been  limited in the nam e of objective A. Instead, the right has been  limited for no 

reason  a t all, or for the sake of it, because the limitation w as avoidable and w as not 

required  for the  objective’s sake. We have established tha t it is no t perm issib le  to 

res tric t rights w ithou t an external objective; the sta tus of rights precludes that.

In cases such as this, the right and the objective do not actually clash, and the 

rights limitation makes a nonsense  of this conceptual framework. Therefore, a 

second tailoring req u irem en t is introduced, th a t  asks if the  rights violation was 

necessary.

Few, if any, real life situations will be as clear-cut as this hypothetical 

scenario. There  may be few cases w here  a lternative m eans could produce a 

precisely identical result; som e difference will have to be apparen t,  given tha t the 

alternative is less restric tive of rights, which necessitates som e alteration in the 

means. Moreover, even if the results  might in fact be identical, th e re  may be doub t as 

to w h e th e r  or no t this is the case. How strong, then, should the tailoring 

req u irem en t be? Should it be s trong enough to see past these  differences, or should 

it be limited to the  perhaps  fanciful scenario above? This is a norm ative question, 

and will be add ressed  in the next chapter.

A n  O v e r a l l  B a l a n c e

1 have highlighted tw o basic ways tha t rights limitations can be conceived: in 

a deontological sense, and in a teleological sense. Each of these, 1 suggest, ends in a 

balancing exercise. This is a crucial p ar t  of the exam ination in both  conceptions, as 

w ithou t balancing, the rights restric tion could not be said to be justified. The 

identification of an  objective shows tha t som eth ing  o ther  than  purely utilitarian 

considerations w ere  a t play. The tailoring tests  ensu re  th a t  this objective was 

actually pursued, and tha t the restric tion of rights w as an essential part  of its
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attainment. Only with balancing, however, are rights given anything other than this 

bare minimum conceptual weight.'*^ As Reaume puts it, "it should be impossible for a 

court to uphold legislation without a rigorous analysis of [balancing.]”̂ '̂

Deontological Conception

The deontological conception of rights limitations requires that a balance be 

conducted between the right and the objective, meeting as abstract norms. Only if 

the objective is the greater norm can the restriction be justified. For this to take 

place, there must be some metric, some way to assign weight to the norms in 

question. This will presumably be influenced by domestic constitutional values and 

priorities.

It is not clear how values can be weighed without any reference to utility. 

Alexy gives each norm or principle a "concrete weight.'''^  ̂ It seems that this notion, 

however, might encompass some regard to utility.'^  ̂Habermas claims that his theory 

can straddle this divide, allowing for rights to fall somewhere between facts and 

norms. He would not call this a balancing exercise, as he says the goal of adjudication 

is not to balance, but to decide which action or claim is the right one.'^  ̂Whether or 

not this can be done in reality is an open question, and it may be that few if any 

courts purport to conduct this sort of reasoning. However, the argument that this is

«  From this, there  may be an argum ent for a teleological approach to rights limitations tha t did not 
involve a balancing exercise. It might be conceivable that a standard  of review could insist on some 
utility being derived form an external objective, thus respecting the anti-utilitarian nature  of rights in 
the most minimal sense, but not being concerned with how much utility is so derived, and how it 
relates to the damage accruing to the rights holder from the restriction on rights. This would 
presumptively favour any effective pursuit of a public good without balancing against the  harm of the 
measure. Even if this is conceptually statable, it is not, I think, consistent with the constitutional 
en trenchm ent of rights, as it affords them almost no weight. To respect the value tha t  constitutional 
protection places on rights, balancing is required for justification to be shown.
** Reaume, note 4, a t 13.

See Alexy, note 4, at 403-404.
This concrete weight is established by reference to the extent to which the norm  or principle is 

realised in any given factual circumstances. In giving examples of this, Alexy reveals himself to be 
taking utility into account, making his theory not deontological in nature. Where he speaks about the 
intensity of harm to rights and interests tha t must vary with the utility and disutility created. No 
other metric is suggested. Ibid.

Though he admits norm s can shift in relation to one another, they must do so coherently, so that 
"all the norms fit together into a unified system designed to admit exactly one right solution for each 
case.” Habermas, note 22, at 261. Thus, the norms can be subject to shifts between cases, taking on 
fact-specific characteristics, but those are not linked to utility. Zucca would suggest an a priori 
decision about the importance of values, and each case would involve only the application of that 
hierarchy of values to the specific case, ra ther  than balancing taking place in each case. See Lorenzo 
Zucca, Constitutional Dilemmas: Conflicts o f  Fundamental Legal Rights in Europe and the USA (Oxford 
University Press, 2007). See also David Martinez Zorrilla, "Constitutional Dilemmas and Balancing," 
24(3] Ratio Juris 347 (2011).
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impossible, if taken  too far, becom es an a rgum en t of radical incom mensurability, 

which, as discussed below, falls outside the scope of this thesis.

Teleological Conception

The teleological conception requires  a stage in the  analysis w here  an overall 

balance is carried  ou t to decide which prevails: the righ t or the limitation. They do 

not m eet as simple expressions of their overall utility, as they  would if rights w ere 

utilitarian. Nor do they m eet as abs trac t concepts  to see which is the m ore 

im portant, as the  deontological approach requires. Instead, teleological balancing is 

som ething close to half-way be tw een  these  two. W h e th e r  the  utility achieved from 

restric ting the right is sufficiently great to justify th a t  restric tion, having regard  to 

the disutility th a t  would be suffered by the rights holder, will be the operative 

question. However, the utility derived from the rights restr ic tion  will not be 

m easured  in absolu te  term s. As with the deontological conception, the objective of 

the m easure  is w h a t is im portant, though in this case the  objective is used to refine 

the considera tions of utility, ra the r  than  being the focal point of com parison itself. 

Only utility derived from a legitimate external objective will be considered against 

the disutility of the  restric tion on rights; no kind of secondary  or indirect loss of 

utility is en terta ined , and all utilitarian considera tions a re  presum ptively  excluded 

unless directly tied into the o b j e c t i v e . I n  this way, the teleological approach  

a ttem pts  to reconcile anti-utilitarian rights w ith  quasi-utilitarian rights 

restrictions.'^^

Utility here  will be qualitative as well as quantitative. More strongly 

en trenched  rights may be said to resu lt in m ore disutility w hen  they  are  denied.

"*8 This exclusion o f utility need not be asym m etrical, applying only to the utility derived from the 
objective and not utility derived from the right. It would be possib le to lim it the utility considered  
from the right's sid e as well. Perhaps only that d isutility occurring to those w ho hold rights should be 
considered. A secondary, negative effect that does not im pinge on rights m ight not be properly  
considered, as it w ould  give too much w eight to the side of rights, by considering disutility beyond  
the scope of the rights in question. This seem s like the fairest w ay to conduct the balance, but since  
the objectives of rights lim itations are not anti-utilitarian values, it cannot be said to be required. 
'^^The teleological approach is odd in dem anding this seem ingly  contradictory approach. It seem s  
that the deontological approach, and the utilitarian approach, w ould  be con sistent with a v iew  of  
rights as either utilitarian or anti-utilitarian. However, as w e shall see, in practice, neither o f these  
consistent approaches seem s to be adopted by courts. The teleological approach to lim itations 
attem pts to find a m iddle path betw een  these two, and m any constitutional instrum ents seem  to 
suggest an approach o f  this sort. Perhaps this reflects contradictory moral instincts: an urge to see  
rights as deontological, but a need to conduct review  restrictions w ith regard to utility. The 
teleological approach allow s us to reconcile these two tools o f m oral reasoning in a w ay that is 
workable, if not as conceptually consistent as the other approaches.
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Similarly, the na tu re  of the objective and how  pressing it is might influence the view 

of the utility derived from the limitation, giving m ore w eight to the  consequences of 

pursuing m ore im p o rtan t  objectives. The weighing of utility is there fo re  nuanced 

with consideration of the  im portance of the com peting values.

Various problem s are  ap p a re n t  in this exercise: how  is utility to be calculated 

and com pared, and which of the utilities is the g reater?  How one can know  how  

much utility or disutility is derive from a particular course of action? This could be 

both speculative and contested. Similarly, the m anner  in which different types of 

utility can be com pared  is no t clear: how  can one com pare  the disutility suffered by 

som eone w hose free speech or association rights are  limited as against the  economic 

cost to a w ider g roup  of people of those rights being exercised?

There is no clear an sw er to the above questions. These will be answ ered , to 

w ha teve r  extent possible, by reference to norm ative argum ent.

Arguments of Incommensurability

Arguments of incom m ensurability  face all types of balancing exercise, bu t are  

especially pronounced  in the teleological and deontological balancing tests. It can 

readily be argued tha t judges will, in these  circumstances, simply follow the ir  

personal views of the  correct resu lt ra th e r  than balancing conflicting utility or 

values. Some of these  are  norm ative argum ents  about how  balancing should be 

conducted; o thers  a re  m ore  fundamental. It could be argued tha t judges are  

introducing personal views intentionally or unintentionally. They may be cynically 

p re tend ing  to balance, and in fact just imposing the ir  ow n views, or it might be tha t 

those views are  subtly  influencing the ir  judgem ents  w ithou t any realisation by them  

of tha t fact.

More radically, it could be said tha t judges have no choice bu t to rely on their 

personal p reference for a particular m easure  to s tand  or fall, because  the re  is no 

o the r  w ay tha t the  courts  could decide these issues in balancing. This is a conceptual 

a rgum en t of radical incommensurability , or absolute relativism, and in practice, is 

an a rgum en t against any balancing taking place.

W hen argum en ts  abou t the incom m ensurability  of norm s or utility becom e 

too pronounced, they lose the ir  force in the context of this d i s c u s s i o n . I f  no rm s or

Adler is a strong proponent of the incommensurability view. John Adler, "The Sublime and the 
Beautiful; Incommensurability and Human Rights” [2006] PL 697. Tsakyrakis, note 4, takes a similar
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utility such as would be involved in this process are genuinely incommensurable, 

the argument stands against any judicial balancing.^^ it is therefore is beyond the 

scope of this thesis. The argument counsels against judicial review of legislation 

generally, and this thesis pre-supposes a constitution or other document that allows 

judicial review of rights-infringing legislation. The argument has therefore been

resolved.

B u r d e n  o f  P r o o f

Another element of judicial review of rights limitations is the burden of proof. 

A standard of review has to place the burden of establishing its elements on one 

party, who will lose in default of sufficient evidence, and must indicate to what 

extent that party must prove these elements. The burden of proof in rights limitation 

cases can be placed on the state, on the individual w hose rights are allegedly 

infringed, or on both to different extents. For the moment it suffices to say that it is 

not possible to be neutral on this issue: the burden of proof must be placed 

somewhere; there must be some presumptive stance of validity or invalidity that 

prevails unless successfully challenged. A court cannot consider rights limitations 

without answering these questions, explicitly or implicitly, and it is thus a basic

approach. Arguments tha t are this extreme become attacks on the notion of judicially enforceable 
rights generally, because if these matters are genuinely incommensurable, the legislature cannot 
know the answ er any more than a court can. The argum ent then becomes one in favour of legislative 
ra ther  than judicial authority  over rights matters on democratic  grounds. See for example Gregoire 
Webber, The Negotiable Constitution, [Cambridge University Press, 2009), who rests his proposal for 
grea ter  legislative involvement in the definition of rights on a premise of incommensurability in 
balancing. However, this thesis presupposes tha t this a rgum ent has already been resolved against 
these concerns.
C/Cass Sunstein, "Incommensurability and Valuations in Law" [1994] 92 Michigan Law Review 779. 
Jeremy Waldron, "Fake Incommensurability: A Response to Professor Schauer," 45 Hastings L.J. 813, 
[1994] at 817 also attacks this sort of radical incommensurability, saying tha t  it suggests a kind of 
agnosticism about morality which is not reflective of hum an intuition. Most recently, Da Silva has 
argued that this sort  of argum ent confuses incommensurability does not imply incomparability, and 
tha t the lack of a uniform metric does not mean tha t values cannot be compared and balanced. See 
Virgilio Afonso Da Silva, "Comparing the Incommensurable: Constitutional Principles, Balancing and 
Rational Decision,” [2011] 31[2] OJLS 273.
51 Moreover, if these values are genuinely incommensurable, the legislature cannot weigh them any 
more effectively than the courts. No expertise argum ent can coherently apply in tha t circumstance; 
there is no expertise tha t enables the comparing of the incommensurable. The sole argum ent against 
the conduct of balancing exercises by the courts is then a democratic legitimacy point: if impossible 
weighting must be done, better have it done by a body accountable to the people. That argum ent is 
not an insubstantial one. However, it is merely a normative argum ent against judicial review of 
rights-restricting legislation on the ground of democracy that may be accepted or rejected by a 
society based on their own conceptions of democracy and the importance of rights.

For our purposes, this democratic legitimacy argum ent failed to sway those who enacted that 
document; they chose to prioritise judicial safeguards on rights over these democratic concerns. The 
argum ent tha t these choices should not be carried out by an unelected body was clearly not chosen 
by those who wrote  the constitutions or other documents which we take as our starting point.
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component of a s tandard of review. On whom this burden should be placed, and how 

heavy that burden should be, are normative decisions.

D e f e r e n c e  AND I n t e r v e n t i o n i s m  

Distinguishing Deference and Non-Interventionism

It is im portant in this context to separate the concepts of deference and non

interventionism. At its core, deference is a belief that a particular institution or body 

has, by reason of its status, authority, or expertise, a strong claim to having made a 

correct or good decision. A court defers to such a body where the court feels it is not 

in a better position to assess the issues before it than a body who previously looked 

at such issues and reached a conclusion. The court favours upholding tha t decision, 

even if it might not have made that decision had it been considering the issue from 

scratch.

Deference is a choice not to substantively interfere with a particular choice or 

decision made by other persons or bodies, to subordinate one's reasoning to theirs 

to some degree. Deference therefore relates to outcomes of particular judicial 

enquiries. It does not relate to whether or not to enquire at all, or how to enquire. 

Moreover, it must be capable of being overcome: if deference is so extensive that, no 

matter how wrong the choice made it will not be questioned, then it is not deference, 

but ra ther a choice not to intervene.

A choice not even to enquire into an aspect of a decision, to change the 

enquiry, is not deference, as it bears no relation to the decision made by the other 

person or body, nor can it be overcome in certain cases. It is a choice not to 

intervene in the process. A decision not to intervene in particular m atters comes at a 

higher level than deference, and is a more abstract decision. It relates to all cases, 

not to particular choices or determinations.

Non-interventionism can be motivated by valid normative arguments 

outlined in the next chapter, which are often the same concerns as would underlie 

particular deference to particular types of decisions. However, even when 

similarly motivated, the notions must be kept distinct. What I describe in this thesis

53 However, it is im portant to note that it can only argue against any review  m ore searching than the 
conceptually required m inim um  previously outlined. To allow  it to go further than that w ould deny  
the need to protect rights that is presupposed w hen constitutions and other rights-instrum ents 
protect them. Such argum ents are beyond the scope of this thesis.
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as "non-in terventionism " is no t a motivating factor -  it is ra th e r  the product of 

series of choices abou t hovi  ̂ much courts involve them selves invalidating legislation 

for rights violations.

A decision no t  to in tervene results  in the  question not be asked, or being 

asked in a d ifferent v^ay, ra th e r  than trea ting  a particu lar answ er  differently. For 

example if, in considering  tailoring to the right, courts  decline to look to alternative 

m easures, and instead  ask v^hether the m eans chosen could have been  limited in 

some way, th a t  w ould  alter the na tu re  of the enquiry  to m ake in tervention less 

likely. This choice could not be overcom e in certain  cases -  a lternatives  would be off 

the table, it is no t a choice to subord ina te  one 's  reason ing  to th a t  of ano ther  body in 

the context of a particu la r  determ ination.

It w ould  be a m a tte r  of deference, on the o the r  hand, for a court, w hen 

examining tailoring to the  right, to determ ine tha t it w as sufficient for the legislature 

to have chosen  one of a range of a lternatives th a t  was reasonable, ra th e r  than 

conforming to the court 's  view of the best choice. This considers  the particular 

choice in context, and  defers to it within certain boundaries  th a t  could be overcom e 

in app ro p r ia te  cases.

However, it is also im portan t to acknow ledge the in terre la tion  of these 

concepts. All choices about deference have an im pact upon the level of 

in terventionism , as clearly such choices alter  the  m anner  and extent of court 

involvem ent in certain  cases. In the sense  th a t  in terventionism  is a p roduct of a 

series of choices, deferential choices are  a subse t  of non-in terven tion is t choices. 

However, they  are  a distinct subset: not all choices th a t  vary  the  level of in tervention 

are  choices to defer; broader, abs trac t choices abou t the  na tu re  of review have 

nothing to do w ith  deference.

The crucial difference relates to the de term ina tion-cen tr ic  na tu re  of 

deference. The im portance  of the separating  these  concepts is to avoid mistaking all

S'* I have chosen to use this term for the phenom enon I describe despite the fact that the w idely used 
language of "judicial activism" suggests a similar phenom enon. The problem with the language of 
activism is twofold. First, I will largely be discussing decisions not  to intervene, and the opposite of 
activism -judicial passiv ity-  suggests an inertia that belies the fact that judges must choose to be non- 
interventionist rather than it being a default position that must be actively departed from. Secondly,  
activism is an unfortunately loaded term that seem s invariably to carry a pejorative meaning. Oran 
Doyle notes that activism is usually regarded not only as a description of how often judges intervene, 
but also a judgment that such intervention is illegitimate. Oran Doyle, Constitutional Equality Law, 
[Thomson Round Hall, 2 0 0 4 )  at 26. 1 wish  to avoid the normative question of the appropriateness of  
judicial intervention in this particular discussion, and so the language of  activism must similarly be 
avoided.
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non-interventionist choices for deference. Deference, unlike other non

interventionist choices, cries out for contextual application. It is centred on 

particular determinations, and therefore must be reconsidered in different contexts. 

It differs from other non-interventionist choices, in that it is more likely to be 

changed and reviewed, and applied only in certain contexts deemed appropriate. 

Non-interventionist choices are more permanent and static, less likely to be 

reconsidered and contextually varied. These broader choices about the strength of 

reviev /̂ fundamentally alter the structure of the standard of review, and must be 

considered separately to contextual deference.

Even some of the best discussions of the intensity of standards of review do 

not distinguish deference to particular decisions from non-interventionist choices. 

Both Kavanagh^^ and Foley^^ speak of deference when discussing more abstracted 

decisions not to intervene. Many objections to deference are more accurately 

described as complaints about decisions not to in t e r v e n e .T h is  distinction is 

central to this thesis.

Deference or not: intervention or not

It is essential to decide whether or not any deference will be offered in the 

context of review of rights limitations and, if so, in what way. Defence might apply to 

normative value judgments, policy choices, assessments of empirical evidence, an

55 Kavanagh defines deference as "a m atter of assigning weight to the judgment of another, either 
where it is at variance with one's own a s s e s s m e n t , or where one is uncertain of w hat the correct 
assessm ent should be." Aileen Kavanagh, Constitutional Review under the UK Human Rights Act 
(Cambridge University Press, 2009] at 185. However, her discussion clearly includes elements that 
deal with the idea of interventionism generally, when she says that the variance in the  application of 
the proportionality test  in the United Kingdom is primarily a question of the application of deference. 
Ibid At 238. She might be right insofar as the application of the test from one case to another is 
concerned, but this ignores the role that non-interventionist factors play in defining w hat the test 
means in the first place, and defining its scope. See also David Beatty, The Ultimate Rule o f  Law, (OUP, 
2004) at 156-7, who makes a case against non-interventionism while purporting  to discuss 
deference.

Foley says deference, in its b roadest sense "describes a situation where a decision making body, 
which we will refer to as "A", decides a case, “C", not on the basis of its own independent assessment, 
but by treating the decision of some other decision making body, “B", in respect of C as, in some 
respect, authoritative for its own [ie /I's] decision.” Brian Foley, Deference and the Presumption o f  
Constitutionality, (IPA, 2008), at 80. However, Foley often ruminates on m atters  that are clearly 
decided far above the level of a particular case; for example, spatial distinctions. See ibid, chapter 6.
57 Critiques of spatial distinctions, where entire areas are carved off as not reviewable, are complaints 
about interventionism, as they do not relate to specific decisions. See for example Kavanagh, note 55, 
a t  154; Foley, note 56, a t chapter 6; TRS Allan "Human Rights and Judicial Review: A Critique of Due 
Deference" (2006) 65 CL] 671.
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assessm en t of the  probabilities of a speculative effect actualising, or any one or m ore 

of these  determ ina tions .  On the o ther  hand, no deference a t all m ay be offered.

It is conceptually  essential tha t this be addressed : deference may be offered 

or not, bu t th e re  is no w ay to be neutral as to deference. The approach  could be 

entirely  non-deferentiai, probing and revising every decision; highly deferential, 

only questioning  certain  decisions in ex trem e circumstance; or anyw here  along the 

significant spec trum  in between.

In terventionism  is a p roduct of each norm ative choice m ade abou t the 

s tandard  of review, as these  choices de te rm ine  w h e th e r  and  how  to ask certain  

questions. There  is no w ay to be neutra l on such issues, and any choice necessarily 

takes a stance.

Deference and in terventionism  are  fundam ental com ponents  of the 

assessm en t of rights limitations, but the conceptual f ram ew ork  outlined here 

imposes few restric tions on w hat form this deference can take. A rgum ents for 

various forms of deference being offered are  norm ative  argum ents , to be dealt with 

in the next chapter.

However, an  im portan t point m ust be noted: ex trem e non-interventionism  

on a conceptually  essential e lem ent is conceptually precluded. This would involve 

the unquestioning  acceptance of legislative judgm ent on the  issue. This would 

remove the idea th a t  the re  was any anti-utilitarian value in rights, as the courts 

would not in te rvene  even if the rights limitation w ere  im posed on purely  utilitarian 

grounds.

C o n c l u s i o n

This exam ination has endeavoured  to discover the  conceptually essential 

elem ents of judicial review of rights limitations. It has sought out the  basic questions 

tha t m ust underlie  any s tandard  of review th a t  p u rp o r ts  to decide w h e th e r  or not a 

limitation of rights is a legitimate restric tion or an illegitimate violation. To do this, 1 

have reasoned  from several different conceptions of rights, and  discovered w h a t 

analysis is needed  to ensu re  tha t they can be limited w ithou t being disregarded.

58 Problematically, it might be possible to adopt an absolutely deferential standard that appears more 
potent, thus misleading observers into thinking that the decision maker could be overturned w hen in 
fact they could not be. This would be even more pernicious again, as the court would not merely be 
deferring absolutely; it would be deferring absolutely and validating the decision as if it were subject 
to som e substantive oversight.
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The resu lt of this investigation shovi^s tha t the anti-utilitarian na tu re  of 

en trenched  rights requ ires  tha t certain  basic questions to be asked. By investigating 

the objective of lav̂ ŝ th a t limit rights, and then  assessing v^hether o r  not the means 

used in the law tend  to achieve tha t objective, one can ensu re  tha t purely  u tilitarian 

concerns can never justify a limitation of rights, and the anti-utilitarian n a tu re  of 

rights can be respected.

This exercise has allowed the severance of norm ative  choices from the 

conceptually essential elem ents  of any exercise in justifying a limitation on a 

constitutional right. The norm ative choices tha t may be m ade on foot of, and 

be tw een  different versions of, these  fundam ental e lem ents  will be the subject the 

next chapter. However, it is very  im portan t tha t they are  kep t distinct. Only by 

distinguishing w h a t is conceptually required  from tha t which is done by norm ative  

choice can we pu t ourselves in a position to discuss critically s tandards  of rev iew  for 

rights limitations. Maintaining tha t distinction, and analysing those  s tandards  by 

reference to these  conceptual requ irem en ts  and norm ative choices, will allow us to 

be t te r  unders tand  these  s tandards; to see w hat so r t  of approach  to rights limitation 

underlies them; to see w hen  concepts are  obfuscated, ignored, or confused; to see 

w hen a norm ative decision is passed off as a conceptual necessity. This process 

paves the w ay for a m ore  searching exam ination of s tandards  of rev iew  than  would 

o therw ise  be possible.
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2  -  N o r m a t i v e  C h o i c e s  i n  t h e  F o r m a t i o n  o f  S t a n d a r d s

OF R e v i e w

The last chap te r  set out the foundations of judicial review  -  the basic 

conceptually necessary  com ponents  of review of rights limitations. However, tha t 

which the foregoing analysis failed to tell us is significant; those foundations do not 

form a com plete  s tandard  of review. They requ ire  norm ative  choices to be made 

before a s tandard  of review  can be com pleted and  applied.^ It follows necessarily 

from the p rem ise  of non-absolute protection of rights, and judicial review of rights 

limitations, tha t certain  questions m ust be asked. However, the form of those 

questions does not follow from tha t premise: the level of persuasiveness  the 

answ ers  m ust provide, the level of deference tha t should be afforded to particular 

determ inations, etc., are  not clear. These factors will be decided by reference to 

norm ative a rgum en t carried out in the context of a particu lar legal system. Having 

examined the conceptual foundations, w e can now  look to the norm ative choices 

tha t are  m ade be tw een  conceptually acceptable possibilities, and see the impact tha t 

norm ative judgm ents  have on s tandards  of review.

Since this thesis  is concerned with the  judicial application of s tandards  of 

review in different jurisdictions, it is im portan t to identify the  norm ative  argum ents  

tha t might underlie  these  choices, and identify the point a t which they will likely be 

made.

N ormative choices of this type may be m ade  at e i ther  of tw o stages: the 

design stage or the  in terp re ta tion  stage. The design stage is th a t  po int at which the 

constitution or r igh ts- instrum ent was d raw n  up. Constitutional drafters  are  not 

fettered by anyone else's p rio r  norm ative choices; they  can m ake these choices 

how ever they wish. This is not true  of the in te rp re ta t ion  stage -  th a t  is, w hen  the 

courts come to apply  the docum ent, and look for its meaning. Courts are  bound to 

stay w ithin any limits placed by the constitution, and so are  fettered  in this respect. 

However, w hen  the design stage choice is no t definitive, courts  exercise norm ative 

judgem ent in in terp re ting  the document.

1 Rivers, com m enting on the theory of  Robert Alexy, notes the incomplete nature of  Alexy’s standard  
of review, but probably undersells the extent of the normative choices that must be made: "[T]he 
doctrine of proportionality is not already specifically designed for implementation by courts, but 
forms a general rationality test for the limitation of rights. Only w hen coupled with a theory of 
institutional com petence and legitimacy can it adequately be implemented by courts." Julian Rivers, 
"Proportionality and Variable Intensity of Review," (2 006 )  65 CL] 174 at 182.
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In each section, 1 will first outline the various possibilities tha t could follow 

from the conceptual necessities identified in the last chapter. Then I will outline at 

w hat stage - th e  design stage or the  in terp re ta tion  s tage-  these  issues are  likely to be 

resolved. 1 will then  canvass the a rgum ents  in favour and against particu lar choices. 

Finally, to highlight how  these  issues arise  in la ter chapters, 1 will no te  the approach 

of the Canadian and Irish courts, and the stance tha t will u ltim ately  be taken  in the 

closing chap ter  of this thesis as to w h a t the best norm ative position is in the Irish 

context.

C o n c e p t i o n  o f  R i g h t s  a n d  L i m i t a t i o n s  

Utilitarian or Anti-Utilitarian Rights

A key distinction outlined in the  last chap ter  is th a t  be tw een  utilitarian and 

anti-utilitarian conceptions of rights. It was argued rights could conceptually make 

sense as purely utilitarian considerations. Against this, and  in favour of an an ti

utilitarian conception, it w as argued th a t  enforceable rights suggest som eth ing  more 

than  utilitarianism. This norm ative choice will m ost likely be m ade a t the design 

stage, or be heavily influenced by decisions made a t tha t stage w hen  constitutional 

drafters conceive of w h a t rights should be. Indeed, it may be the decision to 

entrench rights of itself precludes a utilitarian conception of rights.

Strong individual rights argue against the utilitarian view, as the  individual 

en titlem ent is no t a key concern in the utilitarian conception. Strong rights language 

and rhetoric, and a s trong  desire  to defend the individual, will po in t aw ay from a 

utilitarian conception. The institutional design of the organs of governm en t may also 

be influential. If th e re  is a s trong  separa tion  of powers, courts m ay be loath to read 

the ins trum ents  as requiring  them  to take on a utilitarian balancing function tha t is 

in essence identical to the legislature 's, for fear of the pow ers  of governm en t eliding 

with one ano ther .^T he institutional roles in a s trong  separa tion  of pow ers  do not 

envisage courts being an upper  legislative cham ber w ith  a po w er  of constitutional 

veto over any legislation tha t they  feel w as ill-advised. Courts claim to be engaged in 

a legal process th a t  is different from the legislative process, and utilitarian balancing

2 A utilitarian conception of rights suggests that w hen courts consider rights questions, they are 
balancing the utilities on all sides, and deciding w hom  the balance of utility favours, just as the 
legislature did w hen passing the law.
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may be too similar.^ As noted in the last chapter, the mere fact of constitutional 

entrenchment may resolve this argument.

As we shall soon see, courts in Ireland and Canada do not take a utilitarian 

approach, adopting an anti-utilitarian conception of rights. When arguing about the 

best s tandard of review to apply in Ireland, 1 will argue that the utilitarian approach 

is not the most preferable one, and will advocate an anti-utilitarian approach. This is 

because the nature  of the rights protected by the Irish Constitution seems to suggest 

something m ore than a utilitarian balance.

Teleological or Deontological Conception of Rights Limitations

If an anti-utilitarian approach is favoured, it must be decided how strong that 

anti-utilitarian stance is. A teleological approach to rights limitations, concerned 

with utility in a limited way, or a deontological, duty-based approach, which rejects 

the need for utility to be considered at all, are both conceptually possible. Again, this 

determination is most likely to be made at the design stage, or heavily influenced by 

decisions made at that stage. The strength of the constitutional rights, and the 

manner in which they are described, will be key factors in this determination.

in favour of the deontological approach is the argument that it insulates 

rights from utility completely, and therefore respects the anti-utilitarian nature of 

rights in a more complete way than the teleological approach, which limits, but does 

not eliminate, consideration of utility. The strength of the normative conviction that 

utility and rights should not mix will influence the choice.

In favour of the teleological approach, it can be argued that courts should not 

avoid utility entirely. Some consideration of utility is needed to weigh rights and 

interests. The need to conduct a delicate balancing exercise with real world 

concerns requires considerations of consequences that invariably relate to utility. It

3 Review of  legislative determination of utility could create significant institutional competence  
issues. Courts would be called upon to make difficult and speculative decisions about the utility or 
disutility resulting from a particular action when they are not necessarily better placed to make such  
judgments. The judicial task would differ in no respect to the legislative task. Deference to the 
original decision maker may be offered in that instance, limiting the courts to review of the 
rationality of  the balance struck. These are normative issues, to be resolved by any legal system that  
wished to im plem ent a utilitarian conception of rights. Indeed, the institutional com petence concerns  
raised by review of  utilitarian balancing may be a normative argument against a utilitarian 
conception of rights in any country with a strong separation of powers and functions.
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is difficult to see th a t  any  of the theoris ts  who p u rp o r t  to exclude utility from 

deontological balancing do this successfully.'*

1 think tha t the deontological approach is impractical, and unlikely to be 

favoured. I do no t believe th a t  it is adopted  in Ireland or Canada. I will argue in the 

final chap ter  th a t  the approach  is not w orkable for courts, even if it is conceptually 

open, and tha t the  teleological approach is preferable.

Internal or External Conception of Rights Limitations

There are  also two variations in respect of how  rights can be limited. It is 

possible for a constitutional docum ent to envisage wholly " in ternal” limitations, or 

a t least some "external” limitations. As Alexy puts it, th e re  are  tw o conceptions of 

rights limitations: the external conception, which imagines tha t the re  are  tw o parts  

to every right recognised - a  right and a lim itation- and the  in ternal conception, 

which ra th e r  sees only one entity, the right as limited by its context.^ It is possible 

tha t rights may be limited in an exclusively internal fashion. It is not, however, 

possible to have exclusively external limitations, as any right will necessarily  contain 

some internal limitation: all rights will be qualified implicitly by the ir  definition. 

Both of these approaches  a re  conceptually acceptable.^

The choice be tw een  these variations will likely be m ade  a t  the design stage, 

bu t could also be left open to in terpreta tion. It will turn, to som e degree, on how 

rights are framed by constitutional drafters. A docum ent might expressly  adop t an 

external conception, by indicating tha t a right is protected, bu t  m ight be overcom e in 

the nam e of certain  o th e r  considerations or goals. That w ould  preclude a wholly

* I am not sure if the deontological approach is possible in practice. Robert Alexy is a proponent of a 
deontological conception o f rights. However, in spite o f Alexy's insistence to the contrary, his m odel is 
not deontological, at least not in the sen se used in this paper. His m odel cannot, d esp ite his claims, be 
said to excise utility entirely. This becom es increasingly apparent in his attem pt to flesh out the 
process of balancing. To avoid an entirely abstract balance, Alexy gives each norm or principle a 
"concrete w eight.” This concrete w eight is established by reference to the extent to which the norm  
or principle is realised in any given factual circum stances. In giving exam ples of this, Alexy reveals 
him self to be taking utility into account, making his theory not deontological in nature. See Robert 
Alexy, A Theory o f  Constitutional Rights, (Oxford, 2002 ) at 4 0 3 -4 0 4  w here he speaks about the 
intensity of harm to rights and interests that m ust vary with the utility and disutility created. No 
other m etric is suggested. This will be d iscussed in the final chapter; see  Chapter 11, note 7 and 
accom panying text. These reservations make the conceptual acceptability o f the deontological 
standard questionable, but 1 am not confident enough that this process is not possib le to rule it out 
entirely.
 ̂ Ibid at 179.

* Barak thinks either approach -a  w holly internal approach or a com bination o f internal and external 
lim itations- is conceptually acceptable; he says his preferred approach, com bining internal and 
external lim itations, is not a "conceptual necessity.” Ahron Barak, Proportionality: Constitutional 
Rights and Their Limitations,  (Cambridge, 2012) at 24.
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internal conception. If a right is stated to be absolute or not subject to qualification, 

that w ould suggest  that only internal limitations are possible. If no express  

limitations are given, but nor are they ruled out, then it is open  to the courts to 

decide how  the right may be limited. Courts, in interpreting the docum ent, might 

decide that rights can be limited generally  by reference to other values in the 

docum ent or legal system . Consequently, there is also scope for courts to make this 

norm ative choice in so m e  cases.

The exten t of the differences b e tw een  a w holly  internal and an external 

m odel of rights limitations should not be overstated. The distinction betw een  them  

m ay be primarily rhetorical. Some internal limitation questions will be contested  

and difficult to determ ine, and the courts will have to use techniques similar or 

identical to those  used in external limitations to resolve these  questions. Several 

com m entators  share this v iew .’̂ A lack of rigor in one  aspect simply leaves more to 

be done by the other.^

In favour of w holly  internal limitations, such an approach suggests  rights can 

never be legitim ately restricted; once a right is properly defined and delineated, any 

restriction on it is invalid, jackson argues that this could have benefits, particularly 

in respect of a right against torture.^ She argues that allowing external limitations on 

that right w ould  lead to an undesirable sen se  that torture could be justified, and 

could gradually w eak en  the norm against it. Internally limited rights may be 

perceived as stronger, because  of the additional rhetorical pow er  of saying that they  

cannot be limited.

 ̂Kavanagh describes the difference between analysis applied to qualified and unqualified rights as 
being "one of form ra ther  than  one of substance -  the type of judicial reasoning is, in each case, 
substantially the same." Aileen Kavanagh, Constitutional Review under the UK Human Rights Act 
(Cambridge University Press, 2009} at 263. Barak argues that w^hen a wholly internal (or single 
stage) approach is used, considerations of objectives and the public in terest goal being pursued must 
be considered in the context of definition, making the process very similar to external limitations. 
Barak, note 6, at 75. C/Richard Falon, "Individual Rights and the  Powers of Government" 27 Ga L Rev 
343 (1993).
®See Peter Hogg, Constitutional Law o f  Canada, (5* ed, Carswell, 2007) at 38-6. Hogg notes that, in 
Canada, in the event that a Charter right is broadly interpreted, more w ork would have to be done at 
the limitation stage. Similarly, setting a high threshold for limitations will necessitate a narrow, 
strictly purposive reading of rights. If rights are very broad and their limitation difficult to justify, the 
Charter rights would likely be excessively strong having regard to the values of the Canadian people. 
Hogg suggests th a t  it may not matter, in substance, which approach is chosen. It does m atter in 
respect of how judicial review is carried out, as broader  rights with broader  limitations will make 
judicial review "more pervasive, even more policy-laden and even more unpredictable than it is 
now.” At 38-7.
 ̂Vicki jackson, "Being Proportionate About Proportionality” 21 Const. Comment. 803 (2004) a t 856.

10 W ebber also makes a case for this sort of approach, objecting to external conceptions on the basis 
that it extends rights everywhere but protects them very poorly. His advocacy for a single-stage
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Additionally, the  in ternal model reduces the n u m b er  of prim a facie  

restric tions of rights. With a very  broad  right - say  the right to equality -  a prim arily  

external approach  w ould  t re a t  any  inequality in the law as p resum ptive ly  a breach 

of tha t right. However, m ost inequalities d raw n  in the law are  justified by legitimate 

differences be tw een  people and  circumstances. An internal conception would not 

regard all inequalities as p resum ptive ly  invalid until justified. T ha t might be a m ore  

accurate reflection of the  scope of the right.

In favour of the  external conception, one can argue tha t this approach  brings 

transparency  and clarity to a clash of values, and avoids rights being limited for 

unclear definitional reasons.^^ It also gives the right p resum ptive ly  broad  scope, and 

scales it back as necessary, giving rights a broad  ambit, which show s the im portance 

of rights and the  need to justify l i m i t a t i o n s . ^ ^

Ireland and Canada ad o p t a dual model of limitations, w ith both  internal and 

external limitations on m ost rights. Ireland does have some rights th a t  are  prim arily  

or exclusively subject to internal limitation, such as equality and trial in due course 

of law, w hereas  Canada does not. I will la ter argue tha t a hybrid of these  approaches  

is probably best. More focus on in ternal limitations than  is seen in Canada might be 

beneficial, bu t internal-only  limitations in Ireland have led to confusion. Therefore  a 

s trong internal approach, com bined with an external approach , is the m ore 

desirable.

0B|ECTIVES

The Importance of Objectives

There a re  several conceptual possibilities for how  objectives are  to be dealt 

with. The first is w h e th e r  th e re  should be a prelim inary  th reshold  te s t  in addition to

process involves giving the legislature a role in teasing out the precise m eaning of open-ended rights. 
See Gregoire W ebber, The Negotiable Constitution, (Cambridge, 2009). His case is fascinating, but 
ultim ately rests its critique of the external approach on an argum ent of radical incom m ensurability, 
placing it beyond the scope o f this thesis. Thus, his argum ent in this context is b est deployed  to the 
rhetorical value of not having a great many rights subject to a great m any limits.
”  Barak’s strong norm ative case for this approach relies on the value of transparently laying out 
these concerns. A single stage interpretative approach w^ould consider the sam e factors, but obscure 
them. Barak, note 6, at 76-77 . Emiliou argues that the separation o f rights and lim itations avoids the 
"danger of arbitrarily restricting freedom  by w'ay of an ad hoc definition of basic rights." Nicholas 
Emiliou, The Principle o f  Proportionality in European Law: A Comparative Study, (Kluwer, 1996) at 53. 
In essence, the risk of rights being restricted by opaque definitional reasoning should be avoided.
12 Alexy, note 4, at 179 argues that this should make the external approach appealing to those w ho  
indorse a strong defence o f individual rights. How^ever, Jackson’s argum ent about the rhetorical force 
of illim itable rights m ight provide sim ilar appeal for the internal conception. See jackson, note 9.
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a consideration o f  objectives in the balancing exercise. The second  is w hether  the 

objective should have to be of a certain level of importance -  from "legitimate” to 

"compelling", or anyw here in between.

Since there is a separate balancing exercise to be conducted, it matters less  

w hether or not there is a preliminary importance requirement.^^ W hether or not it 

has to be important to any particular degree seem s to be largely irrelevant, as 

importance will be crucial in determ ining balancing. This is a fine distinction, and 

one that is unlikely to be m ade at the design stage, though there is one instance  

w here design might require a preliminary objective a n a l y s i s . I t  will usually be for 

courts at the interpretation stage to make this decision.

Some norm ative argum ents can be put forward in respect of having an 

additional im portance requirem ent at the preliminary stage. This w ould ensure that 

the objective w as  o f  sufficient w eight and importance to balanced against rights a t  

all, and elim inate insufficiently important objectives at an early stage. Even if this 

threshold w ere  overcom e, that would not mean the objective w as  sufficient to justify 

the specific rights limitation in question -w h ich  will be decided by balancing- but 

rather that the objective w as sufficiently important to justify som e rights limitations.

Against the presence of preliminary objective analysis, it might be argued 

that this analysis could cause confusion. Passing this initial hurdle might give the  

m easure an air of legitimacy and persuade courts that the overall balancing test  w as  

less important than it is.^  ̂Additionally, it can be argued that nothing is added by the  

requirement, and it duplicates w ork that m ust be done in balancing.

13 However, th e  s i tua t ion  is d iffe rent if the  objective stage is also tak ing  on th e  role o f  the  balancing 
test.  This possib ili ty  is d iscussed  m ore  in the  con tex t  of balancing. See below. In th a t  case, a specified 
level im p o r ta n ce  is s e t  for a l im ita tion  of  rights; if th a t  th resh o ld  is met, th e n  th e  su b s tan t iv e  ques tion  
of the  legitim acy of  th e  res tr ic t ion  w ould  be resolved, an d  the  m e a su re  will be  justified unless  in 
practice th e  m e a n s  u sed  in th e  law  s tray  from the  objective. The objective s tage  th e re fo re  carries  a 
g rea t  deal o f  the  just if ica tory  force of the  s ta n d a rd  of review. A high s t a n d a r d  of  im por tance  is 
essen tia l for th e  s ta n d a rd  of rev iew  to  have any force a t  all.
1"* The d ra f te rs  o f  th e  cons ti tu t ion  o r  o th e r  d o c u m e n t  con ta in ing  r igh ts  m igh t choose specific 
objectives th a t  can be  relied  on to limit the  right,  and  decline to  a llow lim ita tion  on any  o th e r  
grounds.  This could also be done  by  the  courts, b u t  it is p e rh a p s  less likely th a t  cou r ts  will en u m e ra te  
an  exhaustive  list o f  perm iss ib le  objectives in this  m anner .  The p re l im in a ry  s tage  w ould  the re fo re  
en s u re  th a t  th e  objective of the  m e a su re  w as w ith in  this pe rm iss ib le  category , b u t  it w ou ld  still have 
to be d e te rm in e d  if the  specific in te re s t  in the  case a t  hand  w as  s t ro n g  e n o u g h  to  overcom e th e  right. 
15 See M athias Kumm, "Political Liberalism and  the  S truc tu re  of Rights: On th e  Place and  Limits of the  
P ropor tiona li ty  R e q u ire m e n t” in George Pavlakos, (ed.) Law, R ights and  Discourse: The Legal 
Philosophy o f  R obert A lexy  [Hart Publishing, 2007). Barak m akes  a s im ilar  a r g u m e n t  a t  246-7.
1® Denise Reaum e, "Lim ita tions of  Constitutional Rights: The Logic of  P roportionality ,"  Oxford Legal 
Research P ap e r  Series, No 2 6 /2 0 0 9  a t  8. Hogg’s suggestion  th a t  th is  e n q u i ry  should  s ta n d  in for 
balancing sh o w s th a t  this  d ange r  is a real one. See Hogg, no te  8, a t  38-43.
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Second, assum ing tha t a sepa ra te  im portance req u irem en t is favoured, it 

could be a high or low level of im portance  tha t is required, or indeed anything in 

between. Again, this is a decision tha t will likely be m ade a t the in te rp re ta tion  stage, 

bu t constitutional design could insist on a certain level of im portance, for example 

by dictating th a t  only certain objectives can be sufficient to res tr ic t rights.

In favour of a h igher s tandard  of im portance, one could argue th a t  it protects 

rights m ore effectively. A higher im portance  requ irem en t will cause m ore laws to 

fail this step of the analysis, because some laws cannot be deem ed  to advance 

sufficiently im portan t objectives, the reby  protecting rights to a g rea te r  degree. 

Beyond that, the level of im portance requ ired  will affect o the r  par ts  of the s tandards  

of review, particularly  rela ted  to hypothetical objectives. Secondary a rgum ents  in 

favour of higher im portance can be advanced, based on the  benefits this would have 

for the o ther  elem ents  of the s tandard  of review. This is best discussed in the 

context of those o the r  elements.

Both Ireland and Canada have adopted  a prelim inary  im portance  inquiry. In 

neither jurisdiction has a high level of im portance been enforced. I will ultimately 

argue tha t an im portance requ irem en t is useful in Ireland, particularly  having 

regard  to the use of hypothetical objectives. However, I will argue th a t  it can only be 

meaningful if the level of im portance is actually insisted upon in practice.

Hypothetical or Actual Objectives

It was previously established th a t  deontological view of rights restric tions 

requ ire  the true, subjective in tention of the legislature to be know n, as only then 

could one be sure  tha t forbidden objectives did not motivate the  law. With the 

teleologicai approach, subjective m otivations may be examined, bu t it is also 

conceptually perm issib le  for objectives to be hypothesised to explain the law 

instead.^’’ This decision is one tha t is likely to be m ade by the  courts a t the 

in terpre ta tion  stage, being a nuanced point of rights limitations th a t  constitutional 

drafting will rarely  address. However, certain  elem ents  of the  design of the

i^This is because hypothetical objectives to not com prom ise the standard o f review  entirely in that 
sense. Hypothetical objectives can fail to pass m uster. Tailoring to the objective can indirectly  
scrutinise laws for illicit objectives. See below , text accom panying note 34. Additionally, if the 
im portance required is variable in respect o f the right in question and the im pact of the m easure on 
that right, then hypothesis cannot render the enquiry useless; it will not be apparent, until the 
balancing exercise is com plete, w hether the objective w as of sufficient im portance to justify the 
limitation. In both these cases, the strongest possib le objective m ay be hypothesised, but that may 
not be sufficient to allow  the law  to pass muster.
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consti tut ion could influence this decision, such as the consti tut ion 's  conception of 

the rule of law or the separat ion of powers.

The argum en ts  for hypothesis  are largely the a rgum en ts  against looking to 

the subject ive intention of the legislature. First, it is impossible to know the mind of 

the legislature; the re  is no mind to know. A group of people act ing collectively have 

no unitary intention.  Any intention found will invariably rely on the stated intention 

of certain individuals, such as ministers  or  p rom inen t  parl iamentar ians.  This does 

not necessari ly reflect the intention of the ent ire body, and may be thought  

object ionable u n d e r  certain conceptions of the rule of law.‘^

Additionally, illicit, invalid or trivial purposes  will rarely be admitted  to, so 

for the cour ts  to really ferret  out such objectives, a more  searching psychoanalj'^sis of 

the legislature is r e q u i r e d . T h i s  will invariably tu rn  on suspicion, or  political 

inference -  w ha t  can be surmised  about  w ha t  the legislature was  really trying to do. 

Such supposi t ions  may be thought  inappropr iate for courts  to make.

Second, rejecting subject ive purpose  enquiry  does not  mean tha t  s tatutes 

motivated by illicit aims will never be held unconsti tutional;  it s imply means  tha t  

the purpose  m us t  be established objectively. When there  is no o ther  conceivable 

motivat ion for the statute,  the courts  will hold tha t  the objective was  illegitimate. It 

is not a subject ive examination of the State's pu rpose  tha t  de te rmines  this, but  

rather  an objective considera t ion of the purpose  of  the statute,  and the conclusion 

that no legit imate purpose  can be hypothesised.^^ Such ci rcumstances will be rare; 

only f lagrant violations will be invalidated in this manner.^i This will be more  likely

ISA legal system  that had a particular conception of the rule of law m ight be inclined to favour an 
objective v iew  of intention, and hypothesise objectives. This w ould alleviate a fear that relying on 
subjective intention in lieu o f som ething derived from the w ords of the law itse lf m ight be a violation  
of the maxim that governm ent is o f laws and not o f men. The Irish Courts seem  to subscribe to this 
idea quite strictly, both in respect of constitutional law and statutory interpretation. The m ost 
definitive statem ent is Crilly v Farrington  [2001] 3 IR 251, dealing w ith the use of parliam entary  
debates in the interpretation o f laws, and follow ed in the constitutional context in Controller o f  
Patents v Ireland  [2001] 4 IR 229.
I’ As justice Cordozo once noted in the United States, psychoanalysis does not readily lend itself to 
"unaccustomed fields.” US v Constantine 296  US 287, 298-99  (1935 ], justice Cardozo dissenting.
20 For exam ple, in the fam ous United States case of Gomillion v Lightfoot 364  U.S. 339 (I9 6 0 ), the 
objective o f the redraw ing of the electoral boundary of the tow n w as clearly racial gerrym andering, 
as the district was turned into a extraordinarily peculiarly shaped area and rem oved alm ost all black 
residents from the district. As Bickel notes, "No one, least o f all counsel for Alabama, was able to 
invent any purpose at all that the gerrym ander m ight have served other than the forbidden one.” 
Alexander Bickel, Alexander Bickel, The Least Dangerous Branch, (Yale University Press, 1962} at 
210-211 . No probing inquiry into the minds of legislators w as necessary -  the purpose was patent.
211 shall argue later that there may be another w ay to ferret out indirectly statues that pursue 
illegitim ate objectives, using the tailoring to the objective. If that is correct, it w ould m ean that though
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to happen if the purpose hypothesised must be of a particular level of importance, 

and so is an argument in favour of a higher importance t h r e s h o l d .22

Finally, if one established an invalid objective for an otherw^ise valid 

enactment, striking it dou^n on this basis is of questionable value, since it could be 

re-enacted on identical terms.^^

Against this, and in favour of subjective purpose enquiry, it can be argued 

that the true purpose of the legislature does matter. There is a moral difference 

between restricting rights for a valid and an invalid objective, even if the means used 

w ere indistinguishable. It also matters for an individual who is targeted by a law 

with an improper purpose; there is a benefit to such people in not having to suffer 

under such laws, even if they might have to endure the same treatment under a law 

enacted with a different objective.^^ Moreover, it can be said that the objectives of 

the parties driving the measure, such as government ministers, do colour the 

objectives of the group, and are valid considerations.

In Canada, subjective purposes are examined, though in reality, this lapses 

into hypothetical objective ascertainment regularly. In Ireland, the courts only 

consider hypothetical objectives. I will suggest that this is the better course for 

Ireland, given the longstanding values of its legal order.

Multiple Objectives and the Generality of Objectives

If hypothetical objectives are chosen, the courts must then decide whether or 

not multiple objectives and general objectives can be hypothesised. Both of these are

few  sta tu te s  cou ld  b e  struck  d o w n  by reason  o f  invalid  pu rp ose , m any m ore such  sta tu te s  cou ld  be  
in va lid ated  on o th er  grounds.
22 If th e  im p ortan ce req u irem en t is high, it restr icts th e  nu m b er o f  h yp oth etica l o b jec tiv es  th at the  
cou rts can con sid er , as so m e  p o ss ib le  reason s for the law  w ill n o t p a ss  m u ster  in re sp ec t o f  
im portance. T he cou rts are m ore lik ely  to  find an illeg itim ate  p u rp o se  in th is  situ a tion , as leg itim ate  
exp lan ation s o f  th e  law  m ay n o t b e su ffic ien tly  im p ortan t m eet th e  bar. See Oran D oyle, C onsti tu t ional  
Equali ty  Law,  (T h om son  R ound Hall, 2 0 0 4 ]  at 1 1 8 -1 2 0 .
23 If p u rp ose  w ere  th e  so le  reason  for invalid ity , th en  an id en tica l en actm en t, p a ssed  p u rsu an t to  a 
d ifferen t pu rp ose , w o u ld  p a ss m uster. If th e  leg isla tu re  w ere  to re-en act th e  m easu re , w h ile  sw ea r in g  
that th e  illeg itim ate  p u rp ose  has b een  b an ish ed  from  th eir  m inds, th e  cou rts w o u ld  su re ly  have to  
a ccep t th is. See, for exam ple, th e  US ca se  o f  P alm er v Thomson  4 0 3  US 2 1 7  (1 9 7 1 ] , w h e r e  th e  city  o f  
Jackson, M ississipp i, c lo sed  public sw im m in g  p o o ls  rather than racially  in tegra tin g  th em  pu rsu an t to  
a court order. T hough it w a s  w id e ly  k n ow n  that the p u rp ose  o f  th e  action  w a s to a v o id  in tegration  
(s e e  Paul B rest, P a lm er  v  Thompson: An A pproach  to the Problem  o f  U n con sti tu t ion a l  Legisla tive  
M otivation , The S u prem e  C ourt Review,  (1 9 7 1 ]  95 ] s in ce  th e  c ity  w a s en titled  to  c lo se  th e  p o o ls  for 
any n u m b er o f  other, leg itim a te  reason s , w h ich  th ey  cla im ed  to b e pursu ing, th e  S u prem e Court 
refu sed  to exam in e  w h e th er  or n o t th e  real pu rp ose  w as d iscrim inatory .
2“* Suffering a lim ita tion  on o n es  rights m ight be m ore to lerab le  if it w ere  g en u in e ly  d o n e  in th e  public  
in tere st than if  it w ere  d on e, say, for rea so n s o f  p erson a l a n im o sity  to w a rd s th e  r igh ts holder; the  
in ten tio n  u n d erly in g  th e  law  m igh t m atter  in that respect.
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conceptually acceptable, but pose problems if taken to extremes. This is a choice 

almost certain to be made at the interpretation stage, as it is not the type of matter 

that constitutions usually address.

In favour of multiple objectives, one could argue that they are a reality of 

legislative decision-making, and that different elements of a measure, or different 

applications of a measure, may in reality be motivated by different considerations. It 

could also be argued that, if the law is defensible on some ground, then perhaps that 

ground should be put forward, out of respect for the legislature.

Against this, one could say that multiple different objectives allow for the 

rationalising of irrational laws. A law restricting a right may be broadly justified by 

reference to an objective, but the entire scope of the law may not fit within that 

objective. The law might target conduct in a manner that is selective and 

underinclusive, or indiscriminate and overinclusive, having regard to the objective. 

To avoid such under- or overinclusiveness, another objective could be offered, 

which would explain why the portions of the law are overbroad, or justify why the 

law excluded certain elements that should be covered to achieve the objective. 

Accepting additional objectives lowers the standard of tailoring that is required in 

practice. One could argue that when hypothesis results in implausible string of 

objectives, it has gone too far, and lost any link with reality.

There is a similar issue with objectives that are too g e n e r a l .T h e  theory 

outlined in the previous chapter is concerned with the reason why rights were 

infringed. With every measure, there may be broader goals and objectives that 

underlie the measure as a whole, but do not necessarily relate to the rights 

restriction specifically.

Two problems arise when the objective hypothesised is too general. First, it 

renders the tailoring to the objective test somewhat meaningless. A very general 

objective will clearly be connected to the measure. There is no room for the test to 

applied with any rigor, and in a sense, the analysis is being circumvented. Therefore, 

the objective should not be defined so generally that it cannot be said to be the 

reason for restricting the right. Secondly, there will be an advantage in the balancing

25 It is im portant to distinguish general objectives from objectives that m erely state the law's effects. 
General objectives are still external to the m easure, and thus are not p er  se  illegitim ate. An objective 
that m erely states the effect o f the law as the reason for its enactm ent is a very different proposition; 
it is not external to the right, and is p e r s e  invalid by reference to the theories offered in the previous 
chapter.
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stage if the objective is described at a very high level of generality. The law will get 

the full credit for the entire measure in the balancing exercise against the rights in 

question. In reality, it should only get credit for that portion of the law that cannot 

be achieved without the restriction of the right. This can be achieved in part by 

definition of the objective, and in part by a process of refinement related to the 

examination of tailoring to the right, which will be discussed later.^^ For the time 

being, it suffices to say that very general objectives can obscure this process.

In Canada, the courts should not have to address the multiple objectives 

problem, as they purport to look at subjective purposes. However, Canada has 

addressed concerns about overly general objectives. Ireland has not addressed 

either of these matters, and both multiple and general objectives are hypothesised. I 

will argue that Irish courts have not taken these risks seriously, and have erred in 

their failure to address these issues.

T a i l o r i n g  t o  P u r p o s e  

The Closeness of Tailoring to the Purpose

Tailoring to the objective, as outlined in the previous chapter, is an 

incomplete concept. Various normative arguments can be deployed in favour of 

increasing the closeness required above the minimum standard of having any 

connection between the objective and the means. This is a decision that is likely to 

be made at the interpretation stage, because constitutions are unlikely to address 

this sort of issue directly. As ever, the interpretation stage can be influenced by 

factors decided upon during constitutional design, such as the strength of the rights 

protection, etc., but courts will have significant room to choose whichever option 

they find most normatively appealing.

A stricter approach, requiring that the means be very narrowly or closely 

tailored, could be useful in several ways. First, a stronger stance on this form of 

tailoring would help ameliorate the problems posed by hypothesising objectives. 

When objectives are hypothesised, the examination of means-ends tailoring seems 

to have no role to play. The ends were hypothesised by reference to the means. 

Therefore, to ask the w hether the means and ends are connected is senseless, as the 

way the ends were ascertained seems to guarantee this.^^

26 See below, text accompanying note 43. 
2̂  Doyle, note 22, at 118.

52



Stronger tailoring gives bite to this exam ination, and avoids it becoming a 

tautological enquiry. If the requ irem en t for tailoring is strong, m eans m ust not 

merely pu rsue  the  objective in some sense; instead they  m us t be carefully and 

closely d raw n  to m eet the objective in question. This leaves the possibility tha t an 

objective cannot be hypothesised  tha t will be both  leg it im a te /im p o rtan t  enough and 

will sufficiently connect m eans and ends. The te s t  can the re fo re  be failed. This is also 

a norm ative  a rgum en t for a g rea te r  level of im portance  in respec t of objectives, as 

this would  n a rro w  further  the range of a lternatives  th a t  can be hyopthesised to 

uphold the  law.^s

Secondly, close tailoring would benefit a deontological and strong teleological 

stance, in the deontological conception, it would  en su re  th a t  the m easure  truly 

pursued  the objective tha t w as being given norm ative  weight. In the teleological 

conception, it would help screen out utility th a t  was achieved by o ther than  in 

pu rsu it  of the approved  ends, and hone even m ore  precisely the utilitarian 

considerations th a t  may be legitimately considered. One could be confident tha t the 

utility derived from the law relates prim arily  to the objective given, and tha t o ther 

utility is shu t out.^^

Thirdly, s tronger  tailoring helps to gauge how  effective the m eans are  in 

practice. This can help weigh the objective m ore  accurately  in the final balancing 

exercise, making for a m ore accurate  and rep resen ta tive  balance.^^

Against this, it could be said tha t s trong  ta iloring dem ands  too much of the 

legislature. There  may be an elem ent of specula tion or assertion  as to w h e th e r  

certain  m eans will, in fact, achieve the objective, or the ex ten t to which the objective 

will be achieved. Similarly, there  could be concerns th a t  s trong  tailoring would

28 If the im p ortan ce  req u irem en t  w e r e  a lso  significant, the  court w o u ld  th en  have to h y p o th es ise  an 
end  that w a s  both im portant  and c lo se ly  ta ilored to th e  m ean s .  T h ere  w ill  o b v iou s ly  be fe w e r  ends  
available  th at  m e e t  both  o f  th e s e  criteria. See Ibid  at 1 1 8 - 1 2 0 .  T h erefore  a case  for c loser  ta iloring is 
also  a case  for a s tro n ger  im p ortan ce  o f  object ives  threshold .
2̂  Only w ith  a s tron g er  tailoring req u irem en t  can o n e  be  su re  that m atters  u nrelated  to the  objective  
are not creep in g  into  the  analys is  and being  u sed  to justify  rights restrictions. With any loose  
tailoring requirem ent,  all o n e  can say  is that the  ob ject ive  is b e ing  p u rsu ed  by the means; it d o es  not  
gu aran tee  that so m e th in g  e lse  is not  being  p ursu ed  as well.
30 This o b v iou s ly  can n o t  be the  case  if balancing is co n d u cted  as a th resh o ld  test, as d iscu ssed  above.  
H ow ever ,  there  is a lso  a strong  norm ative  arg u m en t  for s tr in g en t  ta i lor ing  w h e n  the  objective stage  
o f  the ana lys is  a lso  serv es  as th e  balancing exercise .  In that case, th ere  is no  final ba lance  to be  
co nd u cted  b e tw e e n  th e  right and the objective; the  th resh o ld  te s t  w ill  g ive  p r im a  fa c ie  leg itim acy  to 
the restr iction  u n less  th e  tailoring tes t  is failed. It is th ere fore  very  im p ortan t  to m ake sure  that the  
objective  is not s tron g ly  d eviated  from, as the  strength  o f  this objective, e ssen t ia l ly  in the abstract, is 
justifying a lim itation o f  rights. If the m ea su re  has b e e n  leg it im ised ,  and then departs  from the  
p u rp ose  in practice, th is  p resen ts  difficulties, and could  e v e n  be  co n cep tu a l ly  problem atic .  Therefore,  
strong tailoring w o u ld  be desirable.
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interfere w ith the  task  of legislating, especially in relation to over- and u n d e r 

inclusiveness.

Over-inclusiveness occurs w hen the law targets  those that, having regard  to 

the objective of the law, should not be targeted. It is a risk in much legislation, 

because it is nearly  impossible to ta ilor legislation precisely enough to ensu re  tha t 

no person is caught by the  legislation tha t should not be.^^ Under-inclusiveness 

arises w hen the  law does not go far enough, and should p roperly  include m ore 

people than  it cu rren tly  does. Again, it is a frequent feature of legislation. 3̂

The difficulties in legislation being perfectly ta ilored are  obvious; m any if not 

m ost laws requ ire  drafting to be broad  and som ew hat general, and this risks the 

im proper inclusion or exclusion of people. These realities of legislating a rgue against 

s tronger tailoring requ irem en ts  tha t risk laws being invalidated because of these 

difficulties.

In Canada, tailoring to the objective w as initially very strong, bu t  gradually 

relaxed over time. In Ireland, this tailoring analysis is generally weak, bu t  has show n 

strength  on rare  occasions. I will u ltimately argue tha t Ireland 's tailoring analysis 

should be stronger, in o rd e r  to avoid the test becom ing tautological, and  in o rd e r  to 

indirectly scrutinise objectives in the m anner  tha t will now  be outlined.

Indirect Scrutiny of the Legitimacy of Objectives

It was noted above th a t  tailoring to purpose  may be tautological w hen 

objectives are  hypothesised, unless the tailoring requ irem en t is very strong. I wish 

to advance an a rgum en t th a t  suggests tha t this might not be the  case, w hy it might 

still serve a purpose.

Tailoring to the  purpose  serves to test the tru th  of a p p a re n t  objectives w here  

it cannot be established tha t the objective pursued  w as an illicit or invalid one.^4 If

Inclusiveness problem s go to the law's tailoring to purpose, as the law  includes those that it 
properly should not, having regard to the objective of the law..
32 Som etim e it will be inadvertence that causes over-inclusion. Other tim es, it will be sim ply  
im possible to avoid over-inclusion for the law to do w hat it needs to do, as certain persons m ay seem  
like apt targets, but specific or exigent circum stances will render them  not so.
33 This might arise because the legislature chose to pursue a policy of progressive realisation of a 
particular end or goal. This m ight be because o f resource im plications, practicality, or triage of 
legislative priorities. It m ight also arise out o f inadvertence, w ith the legislature failing to see  that its 
objective logically requires the law  to apply to m ore people. It should be noted that exclusion from 
the scope of the law  could be either good or bad for the excluded party. Exclusion may deny a 
privilege, or exclude one from the scope of a punitive or m easure or sanction.
3'*This contention has been tentatively or indirectly m ade by som e com m entators. Kavanagh argues, 
in the context o f rational connection in the United Kingdom, that if the law fails it m eans that "[ejither
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an objective is s ta ted  and  accepted tha t is no t the true  pu rpose  of the law, then  the 

m eans actually used to achieve tha t supposed  end might not m atch up; m eans and 

ends might be d issonant. Since ano ther  purpose , or perhaps  no coheren t purpose  at 

all, underlay  the res tric tion  of rights, the m eans do not lie along the vector of the 

objective. The facial connection linking them  runs no deeper, and while sufficient to 

ground a hypothesised  purpose, is not sufficient to show  th a t  the m eans actually 

achieve the objective in reality. It is therefore  not correct to say th a t  hypothesis of 

objectives renders  this tailoring enquiry  m oot in all cases, though the circumstances 

in which this use is realised may be few.

If a law is no t d irec ted  tow ard  the hypothesised, legitimate objective, but 

ra th e r  som e other, illicit object, this will be m ore  a p p a re n t  the  closer the tailoring 

tha t m ust exist be tw een  the  objective and the  law.^s It will be increasingly difficult to 

hypothesise  legitimate objectives tha t justify the law, as m eans and ends m ust show 

them selves to be closely connected; there  is little room  to hide a law th a t  pursues  a 

forbidden object. Therefore, str ingent tailoring might be though t ap t in a system that 

w ished to have close scrutiny of rights restric tions, bu t opted to hypothesise 

objectives for laws ra th e r  than  probing for subjective purposes.

This indirect m ode of objective analysis might be p referred  to the m ore 

t ran sp a re n t  approach  of challenging the objective directly. It is less disrespectful to 

tell the legislature th a t  its law failed to pu rsue  its objective than  to tell it tha t it 

pursued  an im proper  purpose. Also, it may no t be possible to establish definitively 

tha t the legislature pu rsued  an im proper objective even if this is suspected. Indirect 

scrutiny may reveal the objective to be lacking in a w ay tha t d irec t scrutiny cannot.

There  is som e evidence of this phenom enon  in both  Ireland and Canada, 

indicating th a t  both jurisdictions have at tim es chosen to use  indirect ra th e r  than  

direct scru tiny  of objectives. 1 will la ter a rgue th a t  this should form a p ar t  of 

s tandards  of review  in Ireland.

th e  a lleged  aim is n ot  in fact th e  real or prim ary aim o f  the  restr ictive  m ea su re  or, alternatively, if  the  
aim is genuine ,  th e  m e a n s  u sed  to ach ieve  it are ineffective  or irrational." Kavanagh, note  7, at 235.  
Also a lso  q u o te s  Jeffrey Jowell, "Beyond the Rule o f  Law: T o w a rd s  Constitutional Judicial Review,"  
(2 0 0 0 )  PL 6 6 9  at 679:  "Spurious or impractical a im s w ill  n ot  suffice." Jackson, note  9, at 8 3 0  m akes  a 
ten ta tive  su g g es t io n  to th e  effect that m e a n s -en d s  rationality  can sc reen  for invalid objectives,  and  
g ives  so m e  ex am p les  in the  US context .  Barak, note  6, at 3 16 ,  m ak es  a s im ilarly  tentative  su gg es t ion  
to  this effect.  1 h a ve  e l s e w h e r e  su g g es ted  this poss ib i l i ty  as the  u n der ly in g  p u rp o se  o f  rational 
connection .  David Kenny, “A  D orm ant Doctrine o f  Overbreath: Abstract R ev iew  and lus Tertii in Irish 
Proportionality  A n a lys is” ( 2 0 1 0 )  32  DULJ 25.
35 Placing th e  b u rd en  o f  p r o o f  on the  State in this r e sp ec t  w o u ld  also m ak e  it m o re  likely that a law  
w o u ld  fail if it pu rsu ed  s o m e  h id d en  objective.
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T ailoring to the Right 

Clo se n e ss  o f T ailoring to  th e Right

The second aspect of tailoring is another fundamental component of a 

standard of review that is incomplete, and could be applied in a variety of different 

ways.

First, it could look at alternatives, at whether or not the policy objective could 

be achieved by another route. Within this category, it could be very strict, allowing 

little to no impact beyond that which is strictly necessary, and demanding the least 

rights-restrictive means be chosen, regardless of w hether or not they would be as 

effective. It could be applied less rigorously, to assess w hether other means were 

available that were acceptably efficacious, if not as effective as the means chosen, 

which would have been less rights-restrictive. There would have to be a compelling 

reason for preferring the more intrusive measure. It could also be applied very 

loosely, so that only alternative means precisely as efficacious, w here there was no 

other rational reason to reject those means, would render a law invalid.

Secondly, it could look at w hether or not the means chosen could be more 

limited in their impact. All of the foregoing methods on some level consider 

alternatives, because they consider other sets of means different enough to have an 

impact on the effectiveness of the measure. But the test could be narrower; it could 

reject the notion that alternatives should be considered at all, and rather act as a 

rule that the means chosen must not be excessive when the excess portion of the 

measure adds nothing to its efficacy.^^ Having chosen the means, they should not be 

made irrationally overbroad, but any suggestion of a fundamentally different set of 

means would be rejected.

This decision would be made at the interpretative stage, perhaps influenced 

by choices made at the design stage, but leaving courts substantial discretion.

A stricter approach to tailoring to the right might be favoured in a system 

that strongly protected rights. Such strict tailoring ensures that rights can only be 

set aside when no other available option was open for achieving the public good.

Kavanagh equates excessiven ess standards to "reasonableness” standards o f review, w here the 
correctness of the decision is not at stake, but rather w hether it w as reasonably made. See Kavanagh, 
note 7, at 240. However, Kavanagh is, at this point, eliding tailoring to the right and balancing, and an 
excessiven ess standard is different.
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However, even w here  rights are  s trongly  p ro tected , this str ic t approach may 

not be favoured, due to the need to reconcile defence of rights w ith  the realities of 

legislative decision-making. Compromise, tim e p ressu re  and d isag reem en t mean 

tha t very few laws designed by a legislature will be perfect, or  anyw here  close to 

that, no m a tte r  how  much care is t a k e n . A  s tr ic t req u ire m en t  tha t the  m eans be the 

least restric tive would lead to m any or m ost righ ts-restric tive m easures  potentially 

coming u n d e r  fire.

In Canada, the approach  to tailoring has varied greatly  over time, as different 

norm ative a rgum en ts  swayed the court at certa in  times. It show s the significant 

range of options available, and the complexity of the norm ative  questions involved. 

Ireland has seemingly adopted  a very narrow , excess-based approach. Ultimately, I 

will a rgue tha t the  Irish approach  would be appropria te ,  if it w ere  combined with 

feedback into objectives.

Elision w ith Balancing and Objective Feedback

W henever tailoring to the right goes beyond the  n a rro w es t  rule against 

excess, and begins to consider alternatives, an e lem ent of balancing is introduced.^® 

To decide if a som ew hat less effective se t of m eans  should be preferred  to the ones 

chosen because they  are  less restric tive of rights is in essence an assessm en t tha t 

the m erits  of the m ore  invasive means are  insufficiently g rea t to justify the effect on 

rights. At the poin t w here  tailoring to the right becom es b roader, it begins to take on 

the role and characteristics  of the legitimising balancing test.

This p resen ts  a second norm ative choice tha t m u s t  be made: w h e th e r  to 

incorpora te  balancing into tailoring (and if so, to w h a t  degree], or to keep it 

separate.

Against this elision it can be argued th a t  w hen  the  exercises in tailoring and 

balancing are  fused, it is less likely the na tu re  and reason  for each will be properly  

understood . If balancing w orks  its w ay into tailoring, it can lead courts  and academic 

com m enta to rs  to fail to p roperly  distinguish the m odes of analysis in each case.^^

See Sujit Choudhry, "So What Is the Real Legacy of Oakes? Two Decades of Proportionality Analysis 
under the Canadian Charter's Section 1" (2006),  34 SCLR (2d) 501.
38 Rivers makes a point som ew hat similar to this; Rivers, note 1, at 187.

Kavanagh, note 7, at 235, elides the tailoring to the right and balancing in the context of the 
standard of  review used in the Human Rights Act regime in Britain. As w e  shall see  in later chapters,  
courts in Ireland and Canada have also fallen prey to this trap. See Reaume, note 16, on the 
importance of separating balancing exercise, focusing on the elem ent of legitimacy that can only 
come from balancing.
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Balancing tha t is done in the guise of tailoring may no t always be apparen t,  and as 

Rivers notes, balancing tha t is "unnoticed ... is u n c o n t r o l l e d . T h e  value of 

transparency  and clarity in s tandards  of review is high, especially if one is 

concerned about the legitimacy of judicial action and the role of subjectivity in rights 

adjudication.

More problematically, the elision of balancing and  tailoring may be partial, 

bu t seem  m ore substantial. Only at its very b ro ad es t  -w h e re  every  possible 

alternative m easu re  w as considered, and sacrifices in efficacy w ere  p roperly  

considered by reference to the im portance of the goal and the r ig h t-  is balancing 

fully absorbed  into the tailoring analysis. However, sho rt  of that, the  essential 

weighing exercise is no t fully replicated, bu t the elision be tw een  the  tests  may give a 

sense tha t the balancing exercise has been carried out in the context of tailoring, 

leading judges to pay insufficient regard  to the need for a separa te  balancing test.

In favour of this approach, it can be argued tha t the  in d e p en d en t role of 

balancing can be p reserved  in this situation; there  is nothing in h e re n t  in the 

addition  of balancing analysis to tailoring tha t m eans tha t ind ep en d en t balancing 

cannot be conducted. Courts and com m enta tors  should be able to distinguish these 

m odes of analysis, and failure to do so is not a principled o b j e c t i o n . ' ^ ^

A nother a rgum en t in favour of it is tha t the concerns in this tailoring te s t  -  

that a small sacrifice in efficacy might be appropria te  in the nam e of rights, and tha t 

the availability of such a lternatives is re levan t-  a re  pe r t inen t to the  balancing 

exercise. This is a valid argum ent. However, it does not necessarily  requ ire  the 

in troduction of balancing into tailoring. It might be b e t te r  deployed tow ard  arguing 

for a form of refinem ent of the objective in light of available alternatives.

In Canada, it is clear th a t  balancing and tailoring have com bined to a 

substantial extent. In Ireland, this has not happened  as much, o r  as frequently, bu t 

som e evidence of it m ay be seen. I will ultimately argue th a t  in Ireland it is 

inadvisable to elide the tests.

Rivers, note 1, at 187.
Reaume, note 16, m akes a com pelling argum ent for transparency, and illustrates that eliding the 

tests can be highly m isleading.
It could also be argued that once the parts essential elem ents of standards o f review  are accounted  

for, the m anner in which they appear is irrelevant.
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Feedback into Objectives/Refinement of Objectives

Tailoring to the right might have significance beyond the binary  question  of 

w hether  the  ta iloring is such as to ren d er  the m easure  invalid. Even if the scope of 

the tailoring test is limited, it can have a role in refining the objective.

A ssessm ents  of tailoring can refine the precise n a tu re  of the objective th a t  is 

being achieved by the rights violation. The extent to which the im pairm ent is tru ly  

necessary  is re levan t to the w eight afforded to the objective in the balancing stage, 

because it tells us to w ha t ex tent the right and the objective are  fundam entally  

incompatible.'^^

In a n a rro w  tailoring te s t  - th a t  does not consider alternative  m easures, or 

considers som e alternatives alongside significant deference to the leg isla ture- if the 

law passes m uster, it does so not because the re  is no o the r  w ay to achieve the end  in 

question. Rather, it does so because the alternative  m eans may be som ew hat less 

efficacious, or too speculative in the ir  efficacy. It is not true, then, to say tha t the 

objective cannot be achieved by any o the r  means.

The a rg u m en t for this approach  is as follows: it is no t app ro p ria te  to give the 

objective its full w eight in balancing, as if it truly could not be achieved any o the r  

way.' '̂^ The fact th a t  th e re  is an alternative, albeit no t one sufficient to jeopard ise the 

law's tailoring, should feed back into the objective of the law. The t ru e  w eight of the 

objective is no t th a t  of the objective overall, bu t the difference be tw een  the ex ten t to 

which the objective is achieved by the m eans chosen and the ex ten t to which it 

would be achieved by the nearest  alternative. The w eigh t of the objective is 

w hatever loss in efficacy the State would suffer if forced to adop t the less restric tive 

means. This also w orks  in reverse, affording m ore  w eight if th e re  are  few 

alternatives.'^^

Alexy m ight see  a role for consideration of alternatives to have an im pact on the balancing exercise: 
"The existence of alternatives can play an im portant role in the balancing exercise which becom es  
necessary..." Alexy, note 4, at 76. Though note that alternatives in question  here w ere alternative 
avenues of exercise of a right, free expression. This should surely w ork in reverse as well. See also  
Reaume, note 16, w ho advocates an optim ality approach. This idea o f optim ality m ight be better  
achieved w ith refinem ent o f objectives.

Reaume m akes a som ew h at sim ilar argum ent as a w ay of refining considerations under conditions 
of uncertainty. Reaume, note 16, at 19-21.
“̂5 The closer the m eans are to being the sole w ay the State can achieve its objective, the m ore w eight 
the objective should receive. If there is actually no alternative m eans available to achieve the 
objective, then the Court is ruling on w hether or not the objective can be pursued at all. That should  
weigh in the State's favour, as it is serious indeed to tie the hands o f the legislature and say that 
certain im portant public goals can never be pursued.
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That feedback into the objective would create  a m ore  accura te  and hones t 

reflection of w h a t  is being weighed against rights in balancing. It helps the courts 

consider w h a t the rights restric tion is needed  to achieve; it avoids the  fiction tha t 

the clash of rights against objectives is a zero sum  game; it recognises tha t the 

reason the State restric ts  rights is rarely  because the objective is o therw ise  

unobtainable, bu t  because  it is m ore  convenient, or m ore  effective, or m ore  ap t  to 

adop t the m eans chosen. Moreover, it avoids the potentially problem atic  addition of 

balancing to ta iloring to the right analysis.

There is little evidence th a t  this approach is adopted  in e i the r  Ireland or 

Canada. However, I will argue th a t  it should be adopted, especially given Ireland’s 

conservative approach  to tailoring questions.

B a l a n c i n g

Balancing as a Preliminary or Final Exercise

The first norm ative  choice in balancing is w h e th e r  the exercise is conducted 

after the o ther  tests, or as pa r t  of an objective ascerta inm en t process -  essentially, as 

a high im portance threshold  tha t varies in relation to the right a t stake.

Balancing a t the  objective stage w orks  as f o l l o w s .B e f o r e  any o the r  analysis, 

the right infringed or res tric ted  would be considered. Based on this right and its 

importance, a certain  level of im portance would be dem anded  of the objective of the 

restriction. This will vary  as be tw een  different rights: the m ore  im p o rtan t  the right, 

the m ore im portan t the objective m us t be to justify its restriction. If the objective of 

the m easure  is no t sufficiently im portant, the m easure  is invalid. If the  objective of 

the m easure  is sufficiently im portant, then  the m easure  is p resum ptive ly  justified. 

That does not end the m atter,  however, as the m easure  m ust prove itself sufficiently 

tailored to have an actual link to tha t im portan t objective.'’̂  ̂Only w hen  the law is 

show n to be sufficiently well-tailored can it be said to be a legitimate restriction. 

W hether or no t balancing is done before or after the tailoring process is a norm ative 

choice to be m ade a t the  in te rp re ta tion  stage.

•*®A real life exam ple of this sort o f front-loaded balancing is provided by the tier of scrutiny  
approach to standards o f review  found in the constitutional laŵ  o f the United States. See Adam 
Winkler, "Fatal in Theory and Strict in Fact: An Empirical Analysis o f Strict Scrutiny in the Federal 
Courts” Vanderbilt Law Review, Vol. 59, 2006, 793; Robert C Farrell, "Successful Rational Basis 
Claims in the Suprem e Court from the 1971 Term Through Romer v Evans," 32 Ind. L. Rev. 357  1998-  
1999.

As noted above, this sort o f balancing approach might present a strong norm ative case for tighter  
tailoring requirem ents.
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Hogg argues  for prelim inary  balancing in Canada, and Barak rebuts  this 

suggestion a t l e n g t h . R o b e r t  Alexy and Denise Reaume'^^ also argue against this 

approach, suggesting tha t the balancing analysis m ust follow the  o ther tests. 

Viewing the  tailoring analysis of the Canadian and  German proportionality  tests  as 

pareto optim ality, they argue tha t the balancing analysis m ust follow tailoring. 

Tailoring allows the courts  to ensure  tha t the re  is actually a clash be tw een  rights 

and the objective before adjudicating tha t c l a s h . I t  is also possible th a t  examining a 

law’s tailoring before the balancing exercise might lead to a m ore  focused and 

accurate  balancing exercise, as illustrated by the notion of objective feedback, 

discussed above.

On the o th e r  hand, the  m ore rigid form of a pre lim inary  balancing exercise 

might provide som e m ore stability and clarity for those concerned tha t the 

balancing exercise is too fluid and leaves too much scope for opaque decision

making.

Neither Ireland nor Canada adopts  this approach  to s tandards  of review, 

though o th e r  s tanda rds  -such  as tiers of scrutiny in the United S ta tes-  do so. It is not 

an approach  1 will advocate  for Ireland.

Reasonableness or Correctness Approach

Balancing is a crucial pa r t  of the s tandard  of review, w h e re  much of the w ork  

of justifying the restric tion  is done. However, w hen  weighing utility or norms, the re  

is bound to be disagreem ent, d ispute and uncerta in ty  as to the correct balance. 

Courts, a t  the in te rp re ta tion  stage (though influenced by constitutional design), 

m ust decide how  closely to examine the balance s truck  by the  legislature.

‘‘8 Hogg, note 8, at 38-43 , proposes this for Canada, and suggests this is w hy balancing has never 
really been carried out, as it is rendered m oot by the threshold test. This has been subject to 
blistering criticism  by tw o recent w orks of note: by Barak, note 6, at 2 4 7 -249 , and by McLachlin CJ in 
the Suprem e Court of Canada in Alberta  v Hutterian Brethren o f  Wilson Colony [2009] 2 SCR 567; 
2009 s e e  37 Canlii at [75]. They are right to criticize Hogg, as the w ay the Canadian courts conduct 
objective analysis cannot possib ly pass for balancing. Insofar as Barak goes further than that to 
suggest that such an approach is per  se unacceptable, I w ould disagree. It w ould seem  like an 
acceptable w ay to perform balancing if truly designed for this, which the Canadian test is clearly not.

Alexy, note 4; Reaume, note 16.
Their analysis seem s to suggest that it w ould be inappropriate to structure the test any other way. 

Reaume suggests that balancing should only be conducted w here it is show n to be necessary. Note 
16, at 8-9. They m ay have good norm ative argum ents in favour of their approach, such as the idea 
that the tailoring processes can help refine the considerations o f the objective, in a m anner sim ilar to 
the objective feedback idea outlined above. However, it is not a conceptual requirem ent: it is entirely  
possible to have the balancing exercise frontloaded, so that it is done alongside the consideration of 
objectives. To the extent that other accounts suggest that this is im proper (as opposed to sub- 
optim al) to carry out balancing in this way, I believe they are incorrect.
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Rather than independently balancing, and demanding that the legislature’s 

action reflect the correct balance, courts could choose instead to examine if the 

legislature's balance is clearly not correct. This would give leeway to the legislature, 

and indicate that the court did not believe that its determination of the balance was 

infallible and absolute. It would be reviewing the legislature’s decision, not to ensure 

that it was right, but rather to ensure it was not plainly wrong.^^

In favour of this, it can be argued that the legislature should not be entirely 

excluded from the defence of rights. Defence of rights is not a binary process, 

whereby striking down the law vindicates rights and upholding it limits them. The 

law itself may act in defence of rights, so that striking down the law would reduce 

the protection of the rights of third parties. It may be that balancing, as a process, 

cannot formulate one correct answer to questions as complicated as those involved 

in rights limitation. The goal of the process might not be to decide if the balance 

struck is the correct one, but rather whether the balance struck is incorrect.

Against this, it might be argued that a stronger, correctness-based balancing 

exercise should be undertaken, where only if the legislature struck w hat the court 

deems to be the correct balance should that be upheld. Strong protection of rights, 

and the vesting of the power to protect those rights in the courts, could be seen as 

supporting such an approach.

It is not clear what approach Canadian and Irish courts take to balancing, as 

the test is so rarely conducted. It might be suggested that this fact alone suggests a 

more lax reasonableness approach. Ireland also has a particular standard of review 

- the  Tuohy^'^ tes t-  that specifically adopts a reasonableness approach. In advocating 

a standard of review for Ireland, I will argue that there is room for the Tuohy test as 

an additional standard alongside Heaney, once the reasons that one or other is 

favoured in a particular case are expressly set out.

Choice of Metric or Reasoning Process

This is often term ed the difference b etw een  a "reasonableness” and a "correctness” standard of 
review. See Stephen Perry, "Second Order Reasons, Uncertainty, and Legal Norms" 62 Southern  
California Law Review  913. Several com m entators have queried w hether balancing w ill alw ays lapse 
into reasonableness review. Alexander Aleinikoff, "Constitutional Law in the Age o f  Balancing,” 96  
Yale L.J.943 (1987); Nicholas Emiliou, "The Principle of Proportionality in European Law: A 
Comparative Study (1996). See also Jackson's critique o f Beatty, in treating as m atters of fact so 
centrally for balancing, even w hen these m atters of fact are not at all clear. Note 9, at 8 2 1 -822 .
52 [1994] 3 IRl .
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Choices m ust also be made about how  the  balancing exercise is to be carried 

out. In e i ther  a deontological or teleological approach, courts  m us t find a way to 

balance com peting factors. The im portance of a particu lar  norm, or the utility or 

disutility of a particular m easure, are  not always easy to assess or compare. Some 

scale by w hich to m easure  these factors is required , and a m ethod by which to 

com pare very  different norms, or very different types of utility, m ust be found. This 

is a choice th a t  is m ade at the in terp re ta tion  stage, directly influenced by the design 

stage choice of a deontological or teleological approach.

Any metric agreed upon to assess these  ideas would be contested, as would 

the results  th a t  would come from tha t metric, since these  notions defy easy 

s tandards  of m easurem ent.  As Tsakyrakis says " there  is no w ay to accept the notion 

tha t values a re  com m ensurab le  w ithou t a moral argum ent, tha t is, an a rgum ent tha t 

relates them  and justifies degrees of priority.''^^ M easuring values has to involve a 

moral or norm ative  discussion of these values and  the ir  im portance. If no uniform 

metric is adopted, similar concerns will arise. In the absence of any s tandard  

m easuring system, it will surely be argued tha t courts  are  undertak ing  an exercise in 

d i s c r e t i o n . A s  noted in the last chapter, how^ever, these  a rgum ents  lose the ir  force 

in this discussion w hen they  suggest radical incommensurability.^^

Balancing does not have to be -a n d  perhaps  cannot be^^- a precise, scientific 

process -  som e reasoning process by which to balance w ould  be acceptable.^^ As 

W aldron notes, "often w hen people talk about weighing or  balancing one value, 

principle, or consideration against another, w h a t  they  m ean is no t necessarily 

Bentham ite quantification bu t any form of reasoning  or a rgum enta tion  about the 

values in q u e s t i o n . D a  Silva suggests tha t the reasoning  process involved in 

com parison  can be done even in the absence of a uniform m etric  or scale.^^

53 Stavros Tsakyrakis, "Proportionality; an assault on hum an rights?" (2 0 0 9 ) 7 IJCL 468.
5'‘ See Frank Eastbrook, "What’s So Special About Judges," 61 U. Colo. L. Rev. 773 [1990]; Aleinikoff, 
note 51.

See Chapter 1, note 51 and accom panying text.
56 See Aleinikoff, note 51, at 992-994; Virgilio Afonso Da Silva, "Comparing the Incom mensurable: 
Constitutional Principles, Balancing and Rational Decision," 2011  3 1 [2 ) 0]LS 273.
5̂  For a detailed  attem pt to provide such a reasoning process, see Eveline Feteris, "The Rational 
Reconstruction o f W eighing and Balancing on the Basis o f Teleological-Evaluative Considerations in 
the Justification o f Judicial Decisions," 21(4 ] Ratio Juris 481 [2008 ]. See also Marko Novak, "Three 
Models of Balancing [in Constitutional Review']" 23[1] Ratio Juris 101 [2010 ).
58 Jeremy W aldron, "Fake Incom mensurability: A R esponse to Professor Schauer,” 45 Hastings LJ. 
813, [1994] at 819. Feteris, note 57, puts forward transparency of reasoning, and the fact that it 
leaves judges open to critique, as one of the core benefits o f her proposed model.
55 Da Silva, note 56.
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It is im possible to tell w h a t approach  has been adop ted  in Ireland or Canada, 

as courts rarely  engage in balancing, let alone discuss the ir  though t process. I will 

ultimately contend th a t  courts  should be willing to engage in an intuitive balancing 

exercise, guided insofar as is possible by the values of the  constitutional order.

B u r d e n  a n d  S t a n d a r d  o f  P r o o f

A burden  of p roof m ust be set, e ither explicitly or implicitly, as it sets  a 

default position: unless the  con tra ry  is established, the p ar ty  tha t bears  the burden  

will lose.^° Therefore, the b u rden  of proof sends a m essage about the  values and 

priorities of the legal system  in question. It might be placed on the state; or on the 

challenger; or it could shift, placed on the challenger to prove the  res tric tion  of 

rights, and then, once th a t  is established, move to the  s ta te  to prove justification. 

This is choice th a t  will likely be m ade a t the in terp re ta tion  stage, with the  possibility 

of significant influence from constitutional design.

The s treng th  of rights protection  might influence w here  the b u rd en  is placed, 

with a system with very  s trong  pro tection  favouring a b u rden  on the  s ta te  to rebu t 

any allegation of rights violation; rights would be too im p o rtan t  to allow limitations 

the benefit of the doubt.

On the o the r  hand, respec t for the legislature and similar considerations 

might suggest th a t  the burden  should be placed on the challenger. This m ay manifest 

itself in a p resum ption  th a t  the legislature passed m easures  tha t w ere  legitimate and 

justified. If such a p resum ption  is adopted, then  the b u rden  of p roof is likely to be 

placed on the person  challenging tha t presum ption.

The norm ative  decisions about a bu rden  of p roof  also encom pass  the 

s tandard  of proof: the extent to which the party  bu rdened  m us t prove the ir  side of 

the case. This has a broad  range of possible s treng ths  and can be used to make the 

placing of the burden  m ore of less onerous, and reflect the norm ative  values 

underlying these  choices m ore  precisely. A court may place the bu rden  of p roof of 

rights violation on the applicant, and may also requ ire  a significant am o u n t of proof

so This is w hy conceptions o f the burden of proof as dealing purely w ith "facts" are incorrect. See 
Barak, note 6, at 436. It determ ines a w inner in the case of uncertainty. It a burden o f argum ent as 
w ell as one of fact. If the argum ents of those on whom  the burden lies fail to persuade a court, then  
that side loses by default, even if the issue is a "legal” one rather than a factual one, and even if the 
court is not satisfied  that the other side has established that it is substantively in the right. Barak’s 
notion of the burden o f persuasion, at 437 , might accom m odate this, but he claim s that this does not 
lie on either party, or shift. I disagree; it can do either of those things.
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and persuas ion  before it will deem  rights to be violated, ou t of respect for the 

legislature. A court th a t  is m ore concerned w ith  rights protection, bu t also 

concerned abou t limiting intervention, could place a w eak  b u rden  on the applicant, 

and so on. This allows a court forming a s tandard  of review  to take a nuanced 

approach, balancing different norm ative concerns.

I n t e r v e n t i o n i s m  a n d  D e f e r e n c e

The difference be tw een  deference and non-in terven tion ism  w as noted in the 

last chapter, and the practical significance of this distinction is ap p aren t a t this 

juncture. Normative choices about how  stringently  to apply elem ents  of a s tandard  

of review are  in terventionist or non-in terventionis t choices. Choices to defer to 

legislative determ ina tions  w hen applying the s tandard  are  deferential choices.

It is a non-in terventionist choice to choose a low level of im portance of 

objectives ra th e r  than  a high one. It is a deferential choice to say tha t it will suffice 

tha t the objective could reasonably  be thought im portant,  even if the court might not 

have though t it so.^^ It is a non-in terventionist choice to choose a loose level of 

tailoring to the  objective ra the r  than a close one. It is a deferential choice to say that 

it is sufficient tha t the legislature could reasonably  have though t the  m easure  to be

related to the o b j e c t i v e .

Tailoring to the  right also tu rns  on questions of deference and 

in terventionism . It is a non-in terventionist choice to decline to review alternatives, 

and adop t an  excessiveness approach. Deference m ay play a role w here  a court does 

look to alternatives, as the re  may be m any possible w ays to achieve similar goals, 

and the legislature 's  choice to favour one over a n o th e r  might be though t w orthy  of 

deference on the grounds of expertise and institutional function involved in such

There may also be deferential and non-interventionist choices in relation to how  objectives are 
ascertained. For example, if courts adopted a general policy w hen coming up with hypothetical 
objectives, they could, as a matter of policy, prefer the legitimate one even if it w ere som ewhat less 
plausible than an invalid one. That would not be a matter of non-interventionist choice. On the other 
hand, deference might also be offered in cases of doubt as which to which is the m ost plausible, or as 
to its legitimacy.

Empirical deference also has a role to play. Questions of  efficacy of the measure will arise; there  
may be an elem ent of speculation or assertion as to whether certain means will, in fact, achieve the 
objective, or the extent to which the objective will be achieved. The courts may offer empirical  
deference to the legislature in respect of any uncertainty.
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d e c i s i o n s .A  deferential s tance - th a t  the legislature m ust pick a set of m eans not 

obviously deficient in tailoring, say -  might be adopted.

These considera tions can also be reflected in the b u rden  and s tan d a rd  of 

proof, with the question of w ho should prove restric tion  of rights and the 

justification of th a t  restric tion, and the extent to which they m u s t  prove it, having a 

profound effect on the level of interventionism.

The rationales underly ing decision about deference and non-in terven tion ism  

may be similar, and can both  reduce the potency of the s tandard  of review. The 

decision not to in tervene, however, is m ore abstract, and m ore  significant, in tha t it 

a lters the s tandard  of review, and cannot be overcome.

In Ireland and Canada, deferential and non-in terven tion is t choices have had a 

significant influence on s tandards  of review. The Canadian position has evolved 

from a m ore non-in terven tion is t categorical approach to a deferential, case-by-case 

approach. I will ultim ately argue th a t  Ireland has m ade tw o m istakes in this regard: 

first, in making too m any non-in terventionist choices; and secondly, and m ore 

importantly, in not explaining adequate ly  its choices in this regard, and the  reasons 

for making them.

Rationales for Deference and Non-Interventionism in Standards of Review

Deference and non-in terventionism  are not b inary  choices, bu t  a series of 

choices tha t may be m ade in relation to different issues, and the  justifications for 

deference and non-in terventionism  are several and varied.

It is im portan t first to note tha t the re  are  th ree  distinct m anners  in which a 

court can defer empirical deference, norm ative deference, and structura l 

deference. Empirical deference defers to the legislature on questions  of fact; 

norm ative deference defers to the legislature’s ability to m ake a choice th a t  is be tte r

3̂ Other argum ents for deference may also be apposite: the precise efficacy o f  the m easures being  
speculative, the legislative assertion  that another set of m eans would differ in som e key respect from 
the m eans chosen m ight be difficult to call into question.
6"̂ For detailed d iscussion  o f the rationales for deference, see, in particular, Kavanagh, note 7, Chapter 
7. See also Aileen Kavanagh "Deference or Defiance? The lim its o f the Judicial Role in Constitutional 
Adjudication" in Grant Huscroft Expounding the Constitution: Essays in Constitutional Theory 
(Cambridge: Cambridge U niversity Press, 2008); Alison Young, 'In Defence of Due D eference’ (2009)  
72 MLR 554; Murray Hunt, "Sovereignty’s Blight; Why Contem porary Public Law N eeds the Concept 
of ‘Due Deference"’ in Nicholas Bamforth and Peter Leyland (eds.) Public Law in a M ulti-layered  
Constitution  (Oxford: Hart Publishing, 2003); Brian Foley, Deference and the Presum ption of 
Constitutionality, (IPA, 2008).

These are taken in large part from Alexy, note 4.
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or m ore  norm atively  correct; and structura l deference defers to the legislature 's 

choice in the even t tha t the course of action chosen is ne ither  necessary  nor 

prohibited.

1 will outline five com m on rationales for deferential and non-in terventionist 

choices: a rgum en ts  from the separa tion  of povi^ers; a rgum ents  from dem ocratic 

legitimacy; a rgum ents  from expertise; a rgum en ts  from speculation and  uncerta in ty  

in decision-making; and clash of rights or stalem ates. These are  no t entirely discrete 

categories of justification; they  overlap and bu ttress  one another.

(il S ep a ra t io n  of P ow ers

The first ra tionale  derives from the separa tion  of pow ers, and the  strength  of 

tha t value in the  dom estic  constitutional order. The s tronger  the feeling tha t the 

organs of governm en t should be separate , the m ore  likely it is tha t the re  will be an 

unwillingness to doub t the good intentions or contested  judgm ents  of the legislature 

in any review  of legislation.^’̂

The legislature, having been g ran ted  dom inion over the  making of legislation, 

is deserving of respec t for tha t authority, and courts  may be loath to let rights 

review tram p le  on th a t  respect. Quite aside from the  fact tha t the legislature may be 

expert in tha t role, it is a body tha t has been expressly g ran ted  an institutional 

function, and should be tru s ted  to carry out tha t function. Courts might be slow, 

then, to suggest th a t  an objective behind a s ta tu te  w as im proper  or illegitimate or 

unim portan t.  They might instead p resum e the con tra ry  unless and until evidence is 

presented.

66 Ib id  at 3 9 3 .  Structural d e fe ren c e  ex ists  in sett ing  ends, se t t in g  m eans ,  and balancing, w h e n  there  is 
a s ta lem a te  b e tw e e n  th e  conflicting values.
6̂  At its m o s t  extrem e, th is  form o f  d e feren ce  w o u ld  lead a cou rt no t  to  re v ie w  legis lation  for rights  
violation  at all; th e  fact o f  the  legislature's d ec is ion  w o u ld  justify  th e  limitation, as the  leg is la ture’s 
a s s e s s m e n t  o f  the  leg it im acy  and n e cess i ty  o f  the  restriction w o u ld  be  d eterm in ative .  H ow ever, in 
such  c ircum stances ,  rights w o u ld  n o t  be justiciable; courts  w o u ld  have  no  role  in protect in g  them,  
and th ey  thu s  fall o u ts id e  the  sco p e  o f  this thes is .  That highly  deferent ia l  sy s te m  should  thus be  
dis t in gu ish ed  from sy s te m s  like the  Human Rights Act reg im e in th e  United  Kingdom; there, courts  
are not  d en ied  th e  p o w e r  to re v ie w  the d ec is io n s  o f  the  legislature, th ey  are m ere ly  d e n ied  the  p o w er  
to rule th em  invalid. Thus courts do not  d efer  en tire ly  to leg is la tive  d e ter m in a t io n s  o f  necess ity ,  but 
rather in th e  e v e n t  o f  a d isa g reem en t  b e tw e e n  courts and the  leg is la ture  on  rights issues, the  
se t t le m e n t  in the  U nited Kingdom gives  the  final say  to the  leg is la t ive  branch. That is an issu e  o f  
const itu t ional s tructures  and functions, but d o es  not con cern  deferen ce .  An en tire ly  separate  
q u est ion  w o u ld  be w h e th e r  such a w ea k  form o f  judicial r ev ie w  en co u ra g es  the  courts  to defer to the  
legislature, or has the  o p p o s i te  effect and en co u ra g es  less  d eferen t ia l  rev iew , in the  k n o w le d g e  that  
the  legislature  will have th e  final w ord  on the issue.
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Of course, this will not necessarily be the case, and some systems may have a 

significantly weaker notion of the separation of powers, especially when rights are 

at stake. In such a system, the institutional factors point away from deferential or 

non-interventionist review. It can also be argued that granting the power to review 

legislation to the courts took account of this concern, and chose to disregard it to 

some extent.

It is important to distinguish this rationale from others, such as democratic 

legitimacy. The separation of powers rationale does not rely on the legislature’s role 

as a democratic or deliberative body. It relies instead on the idea that the 

constitution gave the power to legislate to this body, and that should be respected in 

and of itself. As such, it applies with equal force to all measures, and is a fairly static 

factor. It is therefore more likely to lead to non-interventionism, altering the 

standard of review fundamentally. However, it can also be a rationale for normative 

deference in particular instances, as courts may hold that separation of powers 

concerns may be more acute in particular areas, requiring additional care.^^

fiil Legitimacy and Democracv

It might also be argued that legislative decisions are more legitimate than 

those made by courts because of the nature of legislative authority and the manner 

in which those decisions are made, suggesting normative deference and non

interventionism.

The legislature has democratic legitimacy that courts usually lack. The 

legislature generally reflects to some degree the popular will and is accountable to 

the people. Here, respect is due to the other organs because of their democratic 

character, motivated by the process by which the decision was made ra ther than its 

substance. The correctness of the substance is assumed from the nature of the 

process.

It can also be argued that legislative decisions are worthy of deference 

because they are taken after a process or discussion and debate, w here ideas have 

withstood the ability of legislators to challenge and change them.^^ Again, this is

This separation of pow ers rationale m ight underlie the presum ption of constitutionality  in Ireland, 
and explain the lack of it in Canada. This will be discussed in Chapter 11.

This is the centre of Foley’s argument. See Foley, note 64, Chapter 10. For a d iscussion  of the value 
of deliberation in dem ocracy See Jurgen Habermas, Between Facts and Norms (Polity Press, 1996]. 
See also the response by Raf Geenens, "The Deliberative Model o f Democracy: Two Critical Remarks”
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likely to be p resum ed  because the institutional design of legislatures is deliberative; 

courts  will p robab ly  no t exam ine the reality and  quality of this deliberation. Courts, 

on the o th e r  hand, a re  not deliberative; they  have the opportun ity  to hear  feu^ 

voices, and  might be hesitan t to substitu te  the ir  conclusions from m ore limited 

debates  for those  reached  in a deliberative process.

These  concerns can lead to deferential and non-in terven tion is t choices. They 

are  applicable to all legislative decisions to som e extent, and  may influence the 

s truc tu ra l m ake-up  of the s tandard  of revievi^. How/ever, they  can also influence 

deference. Deference might be offered vi^hen deliberation has been particularly 

thorough in a given case. Deliberation may be particularly  acute for those decisions 

involving policy a l ternatives  and selection of the m ost app ro p ria te  mechanism  to 

tackle particu la r  problem s. The legitimacy provided by dem ocracy may also 

countenance  s truc tu ra l deference, in the even t of a course of action being neither 

clearly justified nor  clearly unjustified.

fiiil E xpert ise

Expertise justifies deference and non-in terven tion ism  because of an 

assum ption  abou t the  substan tive  quality of a decision m ade by the legislature. This 

is a deference direc ted  tow ard  its judgm ent -  the  basis of its belief tha t a particular 

m easure  is necessary, will be effective etc. The legislature might be p resum ed to be 

good a t making these  legislative decision because  tha t is, after all, w h a t  the 

legislature does best, or because the courts  a re  even w orse  at making such 

decisions.^®

This rationale  can also justify both deference and non-in terventionism . It will 

be re levan t to non-in terventionism  if the legislature is considered  generally m ore 

expert  in an  absolu te  sense, thus justifying a norm ative s tance th a t  legislative 

decisions have significant m erit  and should not be strictly r e v ie w e d .E x p e r t i s e  is

[2007]  20 Ratio Juris 355.
The extent to which this v iew  is held depends on the nature of the legislative and political systems,  

as well as concerns about institutional role, and could vary greatly between  different political 
systems. The debate on expertise might be defined based on a distinction between  matters of  
principle or matters of  policy, or it may not. For the principle and policy distinction, and critiques of  
its use in the deference debate, see  Kavanagh, note 7, at 183-186; Foley, note 64, at 123. The issue of  
policy-making in this debate also involves issues of  speculation and empirical deference, discussed  
below.

Kavanagh seem s to imply that the principle/policy distinction could lead to the v iew  that 
substantial deference is required in all cases of policy (or, by my terminology, would suggest a non-
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likely to have a role in relation to empirical and structural deference in respect of 

the legislature’s belief about a contested fact or an uncertain outcomeJ^

The legislature will likely not have to establish that it is expert: the fact that it 

is given the role of lav^-making in the constitutional order will be sufficient to 

ground expertise-based deference. However, that presumption might weigh more 

heavily in some areas than in others. Even more deference will be forthcoming when  

the decision relates to something that is peculiarly within the competence of the 

elected branches. Contrarily, if the issue is one peculiarly within the knowledge, 

competence and institutional ambit of the courts -criminal justice, for example- the 

courts may be less willing to defer to legislative decisions on the issue.

(ivl Speculation and Uncertainty

Empirical deference comes most often from a situation where the measure in 

question is speculative or uncertain in its effects. It may be difficult or impossible to 

tell how particular measures will work in practice, and whether or to what extent a 

measure will have the desired effect. The result is uncertainty, and often decisions 

will be made without full knowledge of the consequences, on the basis of 

speculation or assumptions. The legislature may lack precise empirical proof for all 

of its beliefs. It may have to act on the basis of suppositions, common sense, or belief. 

Deference may be offered in acknowledgment of this reality of governance.

Courts may disagree about the speculations made by the legislature, but the 

nature of the decision is such that the courts cannot maintain that their beliefs are 

better than the legislature’s. This deference therefore gives the legislature the 

benefit of the doubt. The extent of this will vary, and at some point the legislature 

cannot be right, regardless of uncertainty.

It seems to me that this species of deference does not actually stand alone, 

but must always be accompanied by another rationale for deference. The need to 

speculate does not make the legislature’s speculation better than the courts’. 

Therefore, there must be an ancillary rationale in order for the legislature’s decision

interventionist stance). Note 7, at 186-7. Siie d islikes this prospect o f this general expertise based  
non-interventionism .

W hen the effectiveness of a m easure is speculative, the legislature and governm ent may have made 
the best estim ation they could, on the basis of research and consultation w ith relevant groups. 
Courts, generally speaking, have neither the capacity nor the inclination to begin an investigation into  
m atters of this com plexity. Court may scrutin ise legislative findings in this circum stance, but may do 
so will less rigor. See Choudhry, note 37, Reaume, note 16.
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to be preferred . It might be tha t the legislature is be t te r  a t speculation - th a t  is, 

deference by reason  of expertise. It might be th a t  the courts  consider speculation 

m ore  legitimate w hen  carried  out by the elected branches  -  tha t is, dem ocratic  

deference. It m ight be tha t such speculations are  considered p ar t  and parcel of the 

legislature’s job descrip tion  -  deference by reason  of the separa tion  of powers. Or it 

m ight be th a t  n e i ther  the courts  nor the legislature are  b e t te r  -  s tructu ra l deference 

resulting from a stalemate. In any event, speculation will no t s tand  alone, bu t will be 

accompanied, e i the r  expressly  or implicitly, by an o th e r  rationale.

fvl Clash of r ig h ts /S ta le m a te

A sta lem ate  occurs w hen  there  is no right an sw er  to a given question, and 

both a rgum ents  have equal f o r c e . A l e x y  argues th a t  in this c ircum stance decision

m akers deserve  structura l deference: they should be allowed to choose e ither 

option, as th e re  is no right answ er.

Examples of sta lem ates would include w here  th e re  is a precisely equal 

balancing be tw een  the effect on rights and the objective being pursued , in e ither a 

teleological or deontological approach, or w here  the  assessm en t is so speculative or 

uncerta in  th a t  no right an sw er  exists, and two determ ina tions  a re  equally plausible. 

These are  both  exemplified in Alexy's argum ent.

W hen a right is at s take on both sides of a judicial determ ination , this can 

lead to a stalem ate. Alexy sees the limitation of constitu tional rights In the nam e of 

pro tecting  o th e r  constitutional rights as unusual, bu t w hen  it occurs "constitutional 

principles are  a t play on both sides.”’"'This is m ore likely to lead to w h a t he calls a 

"sta lem ate” in the final balancing exercise, w hen  the w eight of the right limited is 

equal to th a t  of the goal pursued. When this occurs, Alexy says th a t  since the values 

are  equal, ne ither  solution is wrong. The legislature the re fore  has discretion in its 

balancing; "it is up to the legislature to decide w h e th e r  it w ishes to enac t alternative 

regulations which might be be tte r  or m ore just.”’^The s ta tu s  quo  as set by the 

legislature prevails if the re  is a clash of values tha t leads to a stalemate.

Alexy adds to this theory  by positing a level of uncerta in ty  th a t  comes with 

a ssessm en t of w h a t particular rights require. This uncerta in ty  can be empirical or

For a r ecen t  ph ilosop h ica l analys is  o f  this problem , s e e  Jose Juan M oreso, "Ways o f  Solving Conflicts  
o f  Constitutional Rights: Proportionalism  and Specificationism," 2 5 (1 ]  Ratio Juris 31 [2 0 1 2 ] ,

Alexy, n o te  4, at 396 .
Ibid at 4 1 1 .
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normative; it can relate to uncertainty about facts or uncertainty about norms7^ 

Therefore, w^hen the balancing exercise does not provide a clear victor, the 

legislature is given discretion to "take decisions according to its own evaluations,” ’̂ 

even though the m atter concerns constitutional rights. When "resolving competing 

constitutional rights,” neither right must be protected less than the level that the 

"constitution states must be granted as a minimum.”’* Beyond that minimum, the 

balance struck is at the discretion of the legislature.

Alexy accepts that this means sacrificing the level of rights protection in some 

cases. This legislative discretion "means allowing for the possibility that rights might 

not be realized to the greatest extent relative to what is factually possible.”’  ̂He 

thinks that this is justified because of the democratic legitimacy of the legislature.*®

As seen in Alexy’s description, several rationales for deference come 

together. A stalemate is unlikely to occur unless there is some uncertainty or 

speculation involved. Moreover, to justify deference in this instance, Alexy relies on 

the legislature’s democratic credentials.^^

Combination of Factors

It is clear from the foregoing analysis that these rationales for deference and 

non-interventionism often overlap, and that several may come together to motivate 

a particular decision. Take, for example, decisions on economic matters or matters 

involving taxation and expenditure that affect rights. Legitimacy and democracy 

concerns may arise in respect of taxes and wealth distribution. Expertise factors 

may be relevant in terms of large-scale distribution of wealth and resources and 

management of the economy. The separation of powers may indicate w hether these 

matters should be exclusively afforded to one branch. There may be uncertainty in 

terms of how other allocations or schemes would affect various interests or alter the

Ib id  at 4 14 .
Ib id  at 4 15 .

78 Ibid.
Ib id  at 4 16 .
Ib id  at 4 1 6 -7 . He ca lls th is  a procedu ral princip le  w hich  s ta te s  that th e  d em ocra tica lly  e lec ted  

rep resen ta tiv es sh ou ld  m ake as m any d ec is io n s  as p ossib le .
81 O ther n orm ative  argu m en ts can be d ep lo y ed  in stead  o f  d em ocracy , su ch  as an argu m en t for 
certa in ty  in ca se s  w h ere  sta lem a te  d ec is io n s  arise. T here m ight b e a b en efit in th e  leg is la tu re ’s 
se ttlem en t b e in g  up h eld  in ord er to  m in im ise  con fu sion  and gu a ra n tee  certa in ty . O th erw ise  
leg is la tive  se tt le m e n t in c lo se  ca se s  w ou ld  b e on in secu re  foo tin g  and faith in th e  law  w ill be  
com prom ised .
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results the s ta te  is pursuing. All of these factors m ay come toge ther  to justify the 

choices m ade  by the courts.

Against Deference and Non-interventionism

Deferential and non-in terventionis t choices a re  in no w ay conceptually 

essential; norm ative  a rgum en ts  can be m ade against them.

The m ost obvious critique of deference and non-in terven tion ism  is tha t they 

inhibit rev iew  of legislative action tha t restric ts  rights, and there fore  reduce the 

p rotection and value afforded to rights. This is surely  the  en tire  point of the 

constitutional com m itm ent to rights, and so the in troduction  of these elem ents 

serves to underm ine  it. To eliminate deference entirely, this a rgum ent m ust 

establish th a t  the concern for rights is m ore im p o rtan t  than  any of the norm ative 

a rgum ents  for deference and non-in terventionism  outlined above.

More nuanced critiques would argue tha t the  degree  of deference and n on 

interventionism  should not be too great, because they  can th rea ten  the integrity of 

the s tandard  of review. The m ore  deferential the courts  are  to the legislature, and 

the less they  are  inclined to intervene, the m ore likely it is tha t an invalid restric tion 

on rights will be to lerated  by the courts, as the scrutiny tha t the law is subjected to is 

not sufficient to discover the problem. The s tronger  the com m itm en t to rights, 

therefore, the  less deference and non-in terventionism  th a t  should be tolerated.

It can also be argued  tha t deference and non-in terven tion ism  can m ask o ther 

concerns. Allan notes th a t  choices to defer could be m otivated by judicial ag reem en t 

with the substance  of the decision, and a desire  to uphold it, w ithou t this being 

a c k n o w le d g e d .T h e  s tandard  of review would the re fo re  shift based  on personal 

preference ra th e r  than  genuine concerns about the  rationales outlined above. 

Deference and  non-interventionism  could also m ask  non-review; un d er  the guise of 

legitimate norm ative a rgum ents  against searching review, courts  could re trea t  

beyond the  theoretically  requ ired  minimum, and abandon  entirely the ir  protection  

of rights. This might be possible while still going th rough  the  m otions of review, and 

giving the  appearance  of pro tecting  rights, w hen  th a t  is in fact no t the  case.

s^T.R.S. Allan, "Human Rights and Judicial Review: A Critique o f 'D u e  D e feren ce”' (2 0 0 6 )  65 CLJ 671  
at 682 .  Allan sa ys  that deferen ce  is "rarely neutral" and deferr in g  likely d isg u ise s  "an e n d o r se m e n t  o f  
the  v iew s  a cc ed ed  to, though  implicit rather than fully or p ersu a s iv e ly  reasoned."
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Deference as Agreement

There is a risk that in attempting to curb the negative effects of deference, 

one can actually eliminate deference entirely. This can happen if one insists that 

deference should be offered only when it has been earned in particular instances -  

for example when the legislature illustrates that it has expertise in a particular area. 

Allan suggests something similar to this when "judges should "defer” to the 

conclusion of other persons only to the extent that the reasons offered in support of 

those conclusions prove persuasive.”^̂  However, what Allan is suggesting here is, in 

a real sense, not deference at all. Deference is only meaningful if one defers to 

decisions one would not reach oneself. Allan’s model would offer deference only 

when the courts were convinced by the reasoning of the legislature; w here the 

courts thought the legislature was correct. As Kavanagh notes, "[w]hen we agree 

with someone on a particular issue, we do not "defer" to them. Rather, we simply 

assess the pros and cons of the issues ourselves, and come to an independent 

conclusion which matches the other person's c o n c l u s i o n . W h a t  Allan proposes is 

non-deferential review dressed up as deference.

C o n c l u s i o n

The foregoing normative choices have to be made in order for a functional 

standard of review to exist. The question is how courts deal with these choices in 

incorporating s tandards of review. The normative decisions in question can be made 

by the designers of the constitution, or by judges when interpreting that document.

At the end of this examination, we can say what is essential in a standard of 

review, either through conceptual necessity, or, in spite of several conceptual 

possibilities existing, being practically essential. In practice, the realities of 

entrenched constitutional rights mean that an anti-utilitarian conception of rights 

will be required. However, when it comes to rights limitations, 1 think the 

deontological approach is not practical, there being no clear way to conduct a 

balance without recourse to utility, and the teleological approach will win out in 

practice. From this, what is required from a standard of review is: tha t rights 

restrictions must actually pursue and achieve an objective that is worth the sacrifice. 

The tailoring enquires ensure that the objective is actually pursued by the measure,

83 Ibid at 6 7 6 . Cfib id  at 6 8 4 , w h ere  he su g g ests  that d eferen ce  o n ly  falls du e w h en  certa in  p rin cip les  
are m et by th e  d ecis ion -m ak er.
S'* Kavanagh, n o te  7, at 1 69 .
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and tha t the right needed  to be restric ted  for its a tta inm ent. The balancing te s t  plays 

the crucial role of testing  th a t  the pu rsu it  of the  objective is actually w orth  the cost 

of restric ting  rights. To take rights seriously, this exam ination  of the overall 

justification of the  m easu re  m ust be conducted. The precise  outlines of these 

tailoring and balancing tests, however, m ust be decided by reference to norm ative 

choices.

Two things are  clear from this account: a huge n u m b e r  of highly significant 

choices m ust be m ade for a s tandard  of review to be fully realised; and that in many 

cases, these  significant choices will be m ade by judges, judges will generally have a 

significant am oun t of freedom in how to make these  determ inations, as 

constitutional design will rarely  provide definitive answ ers. Constitutions may 

influence these  decisions through the values enshrined  in those  docum ents, bu t the 

recognition and realisation of these  values also rests  in the hands  of the judiciary, as 

the in te rp re te rs  of the constitution. It is foolish to p re ten d  tha t they merely 

recognise constitutional values, because they also shape them  in the m anner  of their 

in terpreta tion.

judges the re fo re  have a huge responsibility  in this process. They might make 

these norm ative  determ ina tions  once, at the time w hen  the s tan d a rd  of review is 

being established, and make them  clearly and paten tly  so th a t  the ir  im pact can be 

seen. It is also possible th a t  they could be m ade sub silentio, w ith the impact 

obscured, and making difficult to ascertain  w h a t norm ative  values have been 

favoured. Moreover, some of the choices might be left ou ts ide  the  scope of the 

s tandard  of review  as articulated, allowing judges to m ake th e se  choices on a case- 

by-case basis. This option risks great variance in the s tan d a rd  of review; it is not 

com plete until the courts  make these choices w hen  an actual d ispu te  or controversy  

tha t comes before them. That risks the s tandard  of review  being a l te red  by the judge 

-consciously  or subconsciously- to achieve a particu lar  resu lt  in th a t  case. This is 

not to say tha t a judge could not achieve a desired  resu lt in an  estab lished  s tandard  

of review; she surely  could. The point is tha t the m anipu la tion  in the  la tte r  case will 

be m ore obvious than  in the former, as an established s tan d a rd  of review  would be 

departed  from or altered.

Some s tan d ard s  of review, such as the "proportionality  principle,” the 

O akes/H eaney  test, a re  held out as global s tandards  of review, ready-m ade  processes
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to de term ine  the vahdity  of rights hmitations.^^ The te s t’s global reach  gives it 

credibility; the fact th a t  it is used so widely gives the im pression tha t it is a credible 

and respectable s tandard  of review  to adopt.

But does this global s tandard  of review  answ er these  norm ative  questions? 

Some of those w ho adop t it assum e tha t it does, tha t it is a s tandard  of rev iew  with 

clear, fixed elements, in which case all norm ative  decisions would have to be m ade 

before the te s t  w as incorpora ted  in any given legal system. If th a t  is th a t  case, we 

m ust ask w hat norm ative  values it contains, and w hy so m any countries  a re  willing 

to incorporate  them. A one-size-fits-all approach  to rights limitations w ould  fail to 

accom m odate the  values of each particu lar legal system.^^

However, it is also possible tha t it does not an sw er  all of these  norm ative  

questions. It m ight be a partial s tandard  of review, not directly applicable until 

domestic courts  m ake norm ative choices abou t how  it should apply  based  on 

domestic values. It m ay be m erely  a loose assem blage of the basic ideas underly ing 

rights review w ithou t answ ering  the difficult norm ative questions th a t  a re  requ ired  

to actually crea te  a s tandard  of review.

A third possibility is tha t proportionality  principle is the  la tte r  of these  two 

options, bu t is seen to be the former. In tha t case, it includes a varie ty  of norm ative  

judgm ents m ade by the  courts  a t the time it is incorpora ted  (or afte r th a t  time), bu t 

these  may be hidden behind its seemingly uniform language. Norm ative choices 

might be trea ted  as if they  are  p a r t  and parcel of the te s t  as incorpora ted , w hen  in 

fact they are  not. Key norm ative decisions may be m ade behind the scenes, which 

significantly affect how  rights a re  dealt with, w ithou t p ro p er  discussion and  debate. 

W hat w ork  is done by the p roportionality  principle and w h a t w o rk  has been  done by 

the courts may be difficult to ascertain.

With the norm ative  and conceptual fram ew ork  of s tandards  of rev iew  laid 

bare, it is to this p roportionality  principle, and its application in Ireland and  Canada, 

tha t w e now  tu rn  our attention.

85 See David Beatty, The Ultimate Rule o f  Law  (Oxford University Press, 2004). 
8® See jackson, note 9, at 858.
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3  -  S t a n d a r d s  o f  R e v i e w  in  C a n a d a :  S. 1  L i m i t a t i o n s  

AND THE D e v e l o p m e n t  o f  t h e  O a k e s  T e s t

With the abs t rac t  analysis of Part I complete,  it is now t ime to bring this 

conceptual  and normat ive  insight to bear  on judicial practice. In this Part, 1 will look 

to Canada, w h e re  the famous Oakes test  was  formed.

In this chapter,  I will examine the origins of the Oakes test. Its development is 

int imately bound up with  the development of the Canadian Charter  of Rights and 

Freedoms,  and so the process  by which the Charter  came to incorpora te  a "limitation 

clause" alongside its en t renchm ents  of rights will be examined first. This will help 

identify the theories  underlying the protect ion and l imitation of r ights in Canada, 

and shed light on the normat ive choices about  s tandards  of review made by the 

designers of the Charter.  1 will then  look to early cases dealing with the Charter, 

il lustrat ing the initial at t i tude  of the courts  and sett ing the stage for Oakes. Next, 1 

will assess the Oakes case, and examine the normat ive choices made and explained 

at  the t ime of incorpora t ion of the standard.  Finally, 1 will look at the case tha t  

followed Oakes, Edwards Books, and examine how  the Oakes test  was  al tered only 

months  after  it was  first enunciated.  My aim is to begin to sketch out  how the Oakes 

test, and its modificat ion in Edwards Books, reflected the changing normat ive  views 

of the Canadian Supreme Court  about  deference,  interventionism, and the strength 

of rights. This will be the  start ing point  for analysing the subsequen t  development of 

the test  in Canada.

T h e  C h a r t e r  a n d  t h e  s . 1  L i m i t a t i o n s  C l a u s e

The Charter  of Rights and Freedoms in Canada was  a radical depar tu re  for 

the Canadian consti tut ional  order,  moving toward  a system of judicial intervention 

in legislation. A series of substantive rights guarantees  was  introduced,  almost  all of 

them individual rights,^ and the courts  were  tasked with the function of protecting

* The Charter has som e lim ited recognition of collective rights in the form of the language rights in ss. 
16 and 23 in particular and, arguably, the endorsem ent of affirm ative action for disadvantaged  
groups in s 15 [2 ], though this could be seen  as an exception to equality rather than a group right. S 25 
of the Charter also provides that the Charter shall not abrogate or derogate to “any aboriginal, treaty  
or other rights or freedom s that pertain to the aboriginal peoples o f Canada" On the w hole, these  
rights have been  of lim ited application, and have often been  treated in a m anner sim ilar to individual 
rights, but having less force because they are shared. See Michael Hartney, "Some Confusions 
Concerning Collective Rights," (1991 ) 4 Canadian Journal of Law and Jurisprudence 293. See also
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them, and finding legislation inconsistent if needs be. The need  to place limits on 

rights is specifically recognised, and controlled, by the  very  first substan tive 

s ta tem en t of the  Charter. After a sh o r t  preamble,^ s. 1 reads:

The Canadian Charter o f  Rights and Freedoms guaran tees  the  rights and 
freedom s set ou t  in it subject only to such reasonab le  limits p rescribed  by 
law as can be dem onstrab ly  justified in a free and dem ocratic  society.

Even before the  rights them selves  are  set out, the Charter m akes clear th a t  rights are 

subject to general limitation. However, the scope of th a t  lim itation is itself limited; 

the charter tries to se t  dow n criteria  by which those lim itations may be judged. It 

can thus be said th a t  the  limitation of rights in the Canadian C harter is as central as 

the rights themselves: the  rights a re  guaranteed, and limited, in the  sam e breath. 

This was intentionally  done, and  is a significant indication of the w ay  rights and 

limitations are  conceived.^

The language of the limitations clause is telling. First, the  Canadian Charter 

unquestionably  adopts  an external conception of rights limitations. Hogg says th a t  s. 

1 “contem plates tha t judicial review  of legislation un d er  the  Charter should proceed 

in two stages,'"^ one to de te rm ine  if a right has been  restric ted , the  o the r  to 

determ ine if the restric tion  is justified. "The first stage involves the in te rp re ta tion  

and application of the  provisions of the Charter to define the  guaran teed  rights. The 

second stage involves the in te rp re ta tion  and application of s. 1 of the Charter.''^

Secondly, the phrase  "subject only" means tha t the limitations in this clause 

are  the only acceptable  w ay  to limit rights.^ The limitations clause is the only 

criterion by w hich a rights limitation can be judged to be legitimate.

W endy Moss, "Indigenous Self-G overnm ent in Canada and Sexual Equality Under the Indian Act: 
Resolving Conflicts B etw een Collective and Individual Rights,” (1990] 15 Queen's L] 279.
2 "Whereas Canada is founded upon principles that recognize the suprem acy of God and the rule of 
law..."
3 See Janet Hiebet, "The Evolution o f the Limitations Clause," 28 O sgoode Hall L. |. 103 1990 at 121. 
Hiebert notes that the previous drafts o f the Charter had the clause in less prom inent position, but 
that the clause w as m oved in an attem pt to appease those w ho w ere w ary o f entrenchm ent of rights.
* See Peter Hogg, Constitutional Law o f  Canada, (5*  ed, Carswell, 20 0 7 ) at 38-2.
5 Ibid.
* Unless o f course the Charter itse lf provides for specific lim itations relevant to a particular right; see  
for example, m obility rights in s. 6. The override clause of s. 33 also allow s parliam ent to pass a law in 
derogation o f its obligations under the Charter. However, that could not be said to be a limit within  
the Charter, but rather a perm issible abandonm ent of the Charter’s com m itm ent.
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Thirdly, the ph rase  "dem onstrab ly  justified" seem s to place a bu rden  of proof 

on the State to justify any restric tions on rights (though not, necessarily, to bear  the 

bu rden  in respect of the  first stage of the analysis, asking w h e th e r  a right has been 

restric ted  a t all). Limitations are  presum ptively  invalid until justification is 

provided. Fourthly, "prescribed by lav̂ ”̂ dem ands express legal basis for any 

limitation.

The o th e r  tvi^o requ irem en ts  - th a t  the lim itations be reasonable  and justified 

in a free and  dem ocratic  society- are  extrem ely vague. In terp re ta tion  by the courts 

would be essential to make the clause effective.

The general limitations clause was apparen tly  inspired by the limitations 

clauses in the  European  Convention on Human Rights.'^ The precise te rm s of the 

clause resu lted  from an in-depth dialogue about precisely how  rights should be 

protected in Canada, and  the clause was a Canadian innovation on the idea of rights 

limitations.^

The debate  on limitations of rights w as closely linked to the debate  about the 

constitutional en tren ch m en t of rights in the late 1960s.^ Placing a constitutional 

obligation on provincial and federal governm ents  to re spec t  rights would radically 

alter the notion of legislative supremacy, which prevailed in Canada a t the time.^° 

Many provincial governm ents  strongly opposed the idea, as an  assault on legislative 

supremacy, bu t  others, less strongly opposed  to the plan, expressed  concern tha t the 

proposals for en tren ch m en t of rights did not envisage specific limitations.^^ It was 

clear tha t the  provincial governm ents  would not accept en trenched  rights w ithou t 

express limitation in som e form.^^

^The Convention , and the  International C onvenant on Civil and Political Rights, w e r e  both  said to be  
influential.  B erend  Hovius, "The Limitation Clauses o f  the European  C onvention  on  Human Rights; A 
Guide for th e  Application  o f  Section 1 o f  the  Charter?” 17 Ottawa L. Rev. 2 1 3  at 21 4 .  Janet Hiebert,  
note  3, at 104.
® Hiebert, n o te  3, at 10 4
 ̂The idea w a s  m o o te d  in th e  late 1 9 6 0 s  by the  Liberal g o v e r n m e n t  o f  th e  day, as part o f  a p ro cess  o f  

const itu t ional reform. This d e v e lo p m e n t  ca m e less  than a d ecad e  after th e  Canadian bill o f  rights w as  
enacted , a su b -con st i tu t io n a l  m ea su re  to en tren ch  rights in legislation. It w a s  co n s id ered  novel that 
such rights m igh t  be en tren ch ed  at const itu t ional level.
10 Hiebert, n o te  3, at 1 0 5 -1 0 8 .

Ibi d  at 1 0 9  and 111 .  P ierre Trudeau, the then  Justice Minister, had su g g e s te d  a detailed  list o f  
restr ictions cou ld  acco m p a n y  each right, in a m an n er  similar to th e  ECHR, but said that he preferred  
to not include such  e x p ress  limits, and leave the  q u est ion  o f  l im itations  up to the  Courts. Only in t im es  
o f  e m erg en c y  could  rights be  limited. Pierre Trudeau, "A Canadian Charter o f  Rights,” (1 9 6 8 )  at 17.
12 Hiebert, n o te  3, at 1 1 1 -1 1 2 .
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While the Constitution Conference of the late 60s and early  70s did not lead 

to the en trenchm en t of constitutional rights, it did come close, w ith  accord being 

briefly reached on a Charter of Rights tha t provided for a general limitation clause, 

which would allow limitation, by federal or provincial governm ent, of all rights 

there in  for reasons broadly  in line with the limitations found in the European 

Convention.

It was no t until 1980 tha t substantial ag reem en t w as reached. The 

constitutional conference had a draft of the Charter, which, in a com prom ise 

betw een the Liberal governm ent and the Provinces, had the following limitations 

clause:

The Canadian Charter of Rights and Freedom s guaran tees  the rights and 
freedom s se t ou t in it subject only to such reasonable  limits as are  generally 
accepted in a free and dem ocratic society with a parliam en tary  system of 
government.!'^

However, the limitation clause faced new  opposition from rights advocates and civil 

liberties g r o u p s . I t  w as felt that, with the limitation draw n  in this way, the 

legislature w as free to d isregard  rights in too m any instances, frustra ting  the 

intention and benefit of en trenching  these rights at all.

There are  th ree  m ajor changes betw een the final language of the Charter’s 

limitation clause and this early draft. The effect of these  th ree  changes is significant, 

and "each tended  to raise the  s tandard  of justification"^^ requ ired  for a limitation.

First, the  reference to a parliam entary  system of g overnm en t w as deleted; 

parliam entary  suprem acy  would not be a factor in the considera tion  of any given 

limitation.!^

13 T he c lause is q u o ted  in H iebert, n o te  3, a t 113 . The lim ita tion s in clu d ed  pub lic  order, safety , health  
or m orals, n ational secu r ity  and th e  p ro tection  o f  th e  rights o f  o th ers. H ieb ert n o te s  that "a clear  
rela tion sh ip  had em erged  b e tw e e n  th e  p ro v in ces’ w illin g n ess  to  su p p ort th e  p rin cip le  o f  en tren ch ed  
rights and th e  sco p e  o f  lim ita tion s on th o se  rights."

Ib id  at 119. T he p h rase  "with a p arliam en tary  sy stem  o f governm ent"  had b een  a p p en d ed  to the  
federal g o v ern m en t’s draft in ord er  to m ollify  the p rovinces.

W hen th e  p ro p o sed  w o rd in g  w a s d iscu ssed  b efore  th e  Special Joint C om m ittee o f  th e  Senate and  
th e  H ouse o f  C om m ons on  th e  C onstitu tion , it w a s sev ere ly  cr itic ised  by m o st o f  th e  co m m ittee ’s 
w itn esse s , from  law yers and acad em ics to  civil lib erties grou p s and p o licem en . T heir op p osition  
ranged from  flat rejection  o f  th e  idea to  accep tan ce o f  th e  n otion  o f  a gen era l lim ita tion s clau se, so  as 
it could be m ore n arrow ly  draw n. Ib id  at 122.

Hogg, n ote 4, at 38 -2 .
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Secondly, the  "generally accepted” s tanda rd  w as removed, to be replaced by 

the s tronger  dem onstrab le  justification language. The idea of general acceptability 

was very loose, and implied a m easure  of popular  or w idespread  acceptance, which 

is a characteristic  of m ost legislation. This would do little to p ro tec t minorities or 

marginal individuals w ho might be personally  very severely affected by rights 

limitations, w hen  these  limitations might be acceptable to most. In place of this, the 

new  clause requ ired  active justification of m easures, and the s tandard  of 

justification is much higher than  acceptability.

Thirdly, the  limitations w ere  requ ired  to be prescribed  by law, ensuring  tha t 

adm inistrative actors could not justify limiting rights. Only parliam en tary  laws could 

justify limitations, som eth ing  not necessarily guaran teed  by the  previous wording.

The language of the previous draft of the limitations clause w as one tha t 

could have suited utilitarian analysis of rights. Its notion of general acceptability 

provided no particularly  special s ta tus to rights. Its focus on parliam entary  

dem ocracy indicated tha t parliam entary  balancing of rights concerns was 

appropria te  and acceptable. The idea tha t rights should w ithstand  a t least some 

generally acceptable  m easures  is quite anti-utilitarian, and the express rejection of 

the con tra ry  position strongly suggests an anti-u tilitarian  stance. The debate  over 

the limitations clause was, as Hiebert puts  it, a fundam ental divergence of opinion 

over "w hether legislatures or courts  are  bes t suited  to make policy decisions about 

the ap p rop ria te  limits on pro tec ted  rights w hen  they  conflict w ith  governm ental 

requ irem en ts  in the nam e of collective interests."^^ The ultim ate decision to leave 

adjudication in the hands of courts is indicative of a rejection of a utilitarian view of 

rights, in which legislatures would be best placed to resolve these  issues.

However, the acknow ledgm ent for the need for reasonab le  limits, and the 

focus on the  needs of a dem ocratic  society, balanced the need to defend rights with 

the needs of society, suggesting a teleological ra th e r  than  deontological conception 

of rights limitations.

The anti-u tilitarian  na tu re  of rights is p reserved  in the judicial process, at 

least. In o rd e r  to appease  the provincial governm ents , w ho w ere  opposed  to a s trong 

charter, the governm ent grudgingly gave g round in respec t of legislative override in

s. 3 3 ’s override clause, w^hich was added at roughly the same time, formally preserves that 
supremacy, but removes it from the limitation analysis. It granted a separate power for federal and 
provincial legislatures to enact laws notwithstanding their violation of charter rights.

Hiebert, note 3, at 128-9
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later negotiations.^^ The legislature can still treat rights in a utilitarian fashion if 

they derogate from the Charter and rem ove the possibility o f judicial intervention.^^

T h e  J u d i c i a r y  a n d  t h e  L i m i t a t i o n s  C l a u s e

Before the advent of the Oakes test, the Canadian Suprem e Court had begun  

to examine the scope o f  the Charter and the rights contained therein. These early 

cases clarify the scope and m eaning o f  the clause, and shovi^ the Court's progression  

tovk^ard the three-part test  that w as enunciated shortly thereafter.

In A tto rn ey  General o f  Quebec  v Quebec P ro testa n t School Boards^'^ the 

Supreme Court held that there could be infringements of rights so great that they  

cannot be seen  as a limit pursuant to s. 1. The challenge v̂ âs to the Charter of the 

French Language in Quebec, which limited adm ission to the province’s English 

speaking schools to those w h o w ere  educated in English in Quebec, excluding  

English speakers from other provinces. This ran foul of s. 23 (1 ]  o f  the Charter, 

guaranteeing adm ission  to minority language schools  to any person educated in a 

minority language anyw here in Canada. The m easure in this case w as  held to deny  

the right so com pletely  that the Court would not even consider s. 1 justification .22 

Shortly after the advent of the Oakes test, the Court backed away from this stance, 

saying that while  in the rare case of severe  denial this distinction m ay be invoked, 

usually s. 1 will apply to even  very severe  restrictions on the rights. 3̂

This short-lived doctrine could be seen  as the Court being concerned about  

the application of the limitations clause. In the aftermath of Oakes, and the stringent  

test  laid dow n in that case, it w as  surely  more apparent that there w as  little risk in 

subjecting m easures such as this one to s. 1 analysis, as it w ould not withstand s. 1 

analysis. Perhaps, as Hogg suggests , it would be best to reclassify this case as 

focusing on an invalid objective.^^ Here, the objective of the law w as to eliminate the

Ibid  at 130. H iebert s tr e s se s  th at th e  w o rd in g  o f  th e  lim itation  c lau se  w a s final w h en  n ego tia tion s  
on the override c lau se  began.
20 S. 3 3 (1 ]  o f  th e  Charter reads: "Parliam ent or the leg isla tu re  o f  a p rov in ce  m ay e x p r e ss ly  d eclare  in 
an Act o f P arliam ent or  o f th e  leg isla tu re , as th e  case  m ay be, th at th e  Act or a p ro v is io n  th e r e o f  shall 
op era te  n o tw ith sta n d in g  a p ro v is io n  in clu d ed  in sec tio n  2 or sec t io n s  7 to  15 o f  th is Charter." Further  
su b sec tio n s  exp and  on  th e  o p era tio n  o f  th e  ov err id e  and th e  tim e lim itation  on it.
21 [1 9 8 4 ] 2 SCR 66; 1 9 8 4  CanLlI 32  (SCC).
22 [1 9 8 4 ] 2 SCR 6 6  a t 88 . See H ogg, n o te  4, a t 3 8 -1 1 . Hogg cr itic ised  th is approach  a s unw orkab le, 
th ere  b ein g  no o b v io u s  w ay  to  d is tin g u ish  b e tw een  a lim itation  on  on e hand and a co m p le te  den ial on  
th e  other.
23 Ford  V Quebec  [1 9 8 8 ] 2 SCR 7 1 2 ;1 9 8 8  CanLIl 19 (SCC).
2“* P eter Hogg, C onsti tu t iona l Law  o f  Canada,  [5'*’ ed, C arsw ell, 2 0 0 7 }  at 3 8 -1 1 .
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r ight entirely. The  point  of rights, of course,  is th a t  the ir  el imination cannot  

legitimately be the goal of the measure.

Another  early case tha t  struggled to come to te rm s  with l imitat ions was  Singh 

V Minister fo r  Em ploym ent and Immigration.^^ The  appl icant  had arr ived in Canada 

and claimed to be a refugee pursuan t  to the UN Convention on the basis of 

persecution  in his count ry  of origin, and was  denied refugee status by the Minister. 

Half the six-judge Supreme Court^^ said tha t  he was  entit led to an oral hearing on 

the ma tte r  p u r s u an t  to s. 7 of the Charter.^^ in so doing, those  judges rejected the 

contention tha t  the  cost of such a measure  could justify denial of  the right, or  tha t  

utilitarian concerns  more  general ly could justify a denial of rights:

1 have considerable doubts  tha t  the type of uti l itar ian considera t ion brought 
forward by Mr Bowie can const i tute a justification for a l imitation on the 
r ights set  ou t  in the Charter. Certainly the guarantees  in the Charter  would be 
i llusory if they  could be ignored because it was  administrat ive ly convenient  
to do so... Whatever  s tandard  of review eventually emerges  under  s. 1, it 
seems to me tha t  the basis of the justification for the limitat ion of rights 
under  s. 7 m us t  be more  compelling tha t  any advanced  in these a p p e a ls .^ ^

Though this p ronouncem en t  was  limited to s. 7 fundamenta l  justice,^^ it took a strict 

s tance on how  rights limitations w ere  to be justified, rejecting the idea tha t  

administrat ive  convenience could justify choosing a policy tha t  restr ic ted  rights over 

one tha t  did not. It also affirms the Charter 's reject ion of pure  uti litarianism, in 

saying tha t  rare ly  if ever would utilitarian considera t ions  of convenience be 

sufficient to restr ic t  a r ight as im por tan t  as s. 7's pro tec t ion of fundamenta l  justice.^^

25 [1985] SCR 177; 1985  CanLIi 65 (SCC).
26 The other three judges agreed a hearing w as required, but did so pursuant to the older, non
constitutional Bill o f Rights.
2̂  S 7 provides for process guarantees, collectively known as guarantees of fundam ental justice. It 
provides: "Everyone has the right to life, liberty and security o f the person and the right not to be 
deprived th ereof except in accordance w ith the principles o f fundam ental justice.”
28[1985] SCR 177 at 218-9 , per W ilson J.
29 This lim itation on the finding m ight be m ore clearly seen  in the later case of Re BC M otor Vehicle Act 
[1985] 2 SCR 486; 1985  CanLlI 81 [SCC], w here a British Columbia Law providing for absolute 
liability on anyone w ho drove w hile their license w as suspended, even  if the license holder was 
unaware of the suspension. Lamar J held that such laws offended the principles o f fundam ental 
justice w hen the resu lt o f a conviction w ould be im prisonm ent. He said that in such cases, 
adm inistrative conven ience w ould suffice to justify the restriction only in exceptional circum stances 
such as "natural d isasters, the outbreak of war, epidem ics and the like." At 518. As w e will see below, 
Edwards Books accepted that adm inistrative convenience m ight justify tailoring discrepancies 
outside of the s. 7 context.
30 However, this does not clarify the strength or scope of that rejection of utilitarianism , and does not 
advocate a deontological approach, as it is only som e utilitarian considerations that are being  
rejected here.
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The m ost significant case to come before the Court in this period  w as R v Big 

M Drug the fo re runner  of Oakes. At issue in this case w as the  Lord's Day Act

1906, a Sunday closing law, un d er  which Big M had been  p rosecu ted  for selling 

goods on a Sunday. The Court unanim ously  held tha t the Act violated the  freedom  of 

conscience and religion guaran teed  by s. 2 of the Charter, and  w as not justified by s. 

1.

The Court's m ajor objection to the law was tha t it lacked a secular purpose. 

The pu rpose  of the law’s m ain tenance on the s ta tu te  book m ay well have been a 

secular desire  to have a com m on day of rest. However, th a t  w as not the  intention 

w ith which the law had been passed. The legislators of 1906 had clearly had a 

religious purpose: to compel observance of a religious res t  day.^^ That pu rpose  was 

not permissible, being precisely the  sort of goal tha t s. 2 of the Charter w as  designed 

to prevent. In binding "all to a sectarian  Christian ideal, the Lord's Day A c t w orks  a 

form of coercion inimical to the  spirit of the Charter and the dignity of all non- 

C h r i s t i a n s . W i t h  such a motivation, it w as unnecessary  to look to the law ’s effects: 

"either an unconstitu tional purpose  or an unconstitu tional effect can invalidate 

legislation.

Big M clearly established a threshold  test for the legitimacy of objectives: 

"The declaration tha t certain objects lie outside the legislature 's  po w er  checks 

governm ental action a t the first stage of unconstitu tional conduct.’’̂  ̂ Moreover, the 

case rejected the idea th a t  objectives could be hypothesised. The governm en t had 

suggested tha t even if the law w as originally motivated by the im proper, non-secular 

purpose, it w as m aintained on the  s ta tu te  book for the secular aim of creating a 

com m on res t  day. The Chief Justice rejected w hat he called the "Shifting Purpose.”^̂  

Amongst o ther  reasons,^^ he felt Canadian law w as concerned  w ith  subjective

31 [1985] 1 SCR 295; 1985 CanLII 69 (SCC).
32 This purpose w as apparent on the face of the Act and in its title, and previous case law  had taken
that as the purpose of the Act. Dickson C] said that finding that the Act w as m otivated by "a secular
purpose is, on the authorities, sim ply not possib le.”1985 CanLII 69 at [78],
33 1 9 8 5 CanLII 69 at [97],
3-^1985 CanLII 69 at [80],
35 1 9 8 5 CanLII 69 at [81],
36 1985 CanLII 69 at [89],
3̂  He w as concerned that it m ight leave statutes open to review  if they w ere enacted and upheld as 
constitutional pursuant to a valid purpose, but then later w ere m aintained for an invalid purpose, 
which he felt w ould underm ine the doctrine of s ta re  decisis and encourage repeated challenges to 
statutes. 1985 CanLII 69 at [90], This is a curious argum ent, as it seem ingly rejects the prem ise that 
unconstitutionality can creep; that is, arise slow ly from changed circum stances. Dickson C] seem s to 
think that a law is either unconstitutional at the tim e it is passed or it is not, and this does not change.
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motivations, w ith  the idea of a shifting p u rpose  being in "stark con trast  to 

fundam ental notions developed in our law concerning the  na tu re  of ‘Parliam entary  

intention'. P u rpose  is a function of the in ten t of those  w ho drafted  and enacted the 

legislation a t the  time, and not of any shifting variable."^^ The secular effect of the 

law could no t be used to justify it as a valid limitation. To do so would allow the law 

to prevail "because it achieves the secular objective the legislators did not prim arily  

intend.

In the  absence of a legitimate objective, the  Court did not need to expound 

fu rther  upon  the  s. 1 limitations clause and the s tandard  of review  it would entail. 

However, the Court did give som e insight into how  it would develop:

Principles will have to be developed for recognizing which governm ent 
objectives are  of sufficient im portance  to w a rra n t  overriding a 
constitu tionally  p ro tec ted  right or freedom. Once a sufficiently significant 
g overn m en t in teres t  is recognized then  it m ust be decided if the means 
chosen to achieve this in te res t  are reasonab le  -  a form of proportionality  test. 
The cou rt may wish to ask w h e th e r  the m eans adop ted  to achieve the end 
sought do so by im pairing as little as possible the right or freedom in 
question . "̂0

It w ould  no t be long before Dickson Cj w as given the  opportun ity  to expound and 

expand these  principles.

T he  T est

The Oakes te s t  has evolved a g rea t deal since it w as first outlined. However, 

the Oakes case is of g rea t significance, because "despite  tw o decades of doctrinal 

elaboration, qualification and modification, still provides the  basic fram ew ork  

w ithin  which limitations analysis is conducted .” W hatever subsequen t 

developm ents  have taken  place, the w ording  of the te s t  outlined in Oa/ces still guides 

review  of rights limitations.' ’̂^

While this may be sensible from an intention point of view, surely a significant change in the effect of  
a law can alter its constitutional status. What w as once a reasonable restriction could be made 
unreasonable due to external changes.
38 1985  C anL lI69at  [91],
39 1985 CanLlI 69 at [141],

1985  CanLlI 69 at [139],
Sujit Choudhry, "So What Is the Real Legacy of Oakesl Two Decades of Proportionality Analysis 

under the Canadian Charter's Section 1” (2006),  34 SCLR.(2d) 501 at 505.
'̂ 2 See further David Beatty, Talking Heads and the Supremes: The Canadian Production o f  
Constitutional Review  (Carswell, 1990); Andrew Petter and Patrick Monahan, "Developments in
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How exactly Dickson CJ formulated his now legendary proportionality test in 

R V Oakes'^^ is not precisely known.'’̂'̂  We cannot know if he had examined the 

jurisprudence of Prussian administrative courts or the philosophy of Aristotle, 

where the idea of assessing proportionality is said to have sprung."^^ Nor can we be 

sure if he took inspiration from the German Constitutional Court's similar methods, 

to which the Oakes test bears close r e s e m b la n c e ,o r  the jurisprudence on the 

European Convention on Human Rights, which played a role in the drafting of the 

limitations cause W hatever its influences, courts around the world have cited 

Oakes, making it perhaps more important in the development of standards of review 

than any of its inspirations.'*^

The Oakes case was a constitutional challenge to section 8 of the Narcotics 

Control Act. David Oakes was caught with vials of cannabis resin and was charged 

with intended trafficking, under s.4(2) of that Act. Oakes protested that the vials 

were for personal use for pain relief. Section 8 provided for a shift in onus onto the 

accused to prove that he was not in possession for the purpose of trafficking. Mr 

Oakes took a constitutional challenge to the law, claiming that the reverse 

onus created by the presumption of possession for purposes of trafficking violated 

the presumption of innocence guaranteed to him under section l l [ d )  of the 

Canadian Charter of Rights and Freedoms. The Supreme Court unanimously held 

that the section did violate the right of the accused, and could not be justified under 

the section 1 limitations clause.

Normative Choices

The test outlined by the court was an extremely strong one. Some elements of 

the test were largely dictated by the text of s. 1. The strength of the test, however, 

was clearly not so dictated. The Court in Oakes forged its famous test while making

Constitutional Law: the 1 9 8 6 -1 9 8 7  Term ” (1988) 10 SCLR 61; Andrew Petter and Patrick Monahan, 
"Developm ents in Constitutional Law: the 1985-86  Term,” (1987) 9 SCLR 69.
«  [1986] 1 SCR 103; 1986  CanLIl 46  (SCC).

Deiter Grimm, "Proportionality in Canadian and German Constitutional Jurisprudence,” (2007)  
57(2 ) University of Toronto Law Journal 383.

M oshe Cohen-Eliya and Iddo Porat, "American Balancing And German Proportionality: The 
Historical Origins,” (2010) 8 IJCL 263. See also Ahron Barak, Proportionality: Constitutional Rights 
and Their Limitations, (Cambridge, 2012), Chapter 7.
■‘6 See Grimm note 44.

See above, note 7.
'‘s Choudhry says that courts in Australia, Fiji, Hong Kong, Ireland, Israel, Jamaica, Namibia, South 
Africa, the UK, Vanuatu and Antigua have all cited the case. Choudhry, note 41, at 502. See also Barak, 
note 4 5 ,Chapter 7.
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m ajor norm ative  de term ina tions about the na tu re  of rights in the Canadian Charter, 

regard  the protection of such rights to be very strong. This w as derived from a 

particular in te rp re ta tion  of the text, u^hich says tha t since the limitation clause 

guaran tees  rights before placing limits on them, rights come first.'^^ Though it was 

not e laborated  upon, it is p resum ably  prem ised  on the idea th a t  the guaran tee  of 

rights coming before the criteria for limitation in s. 1, in the  opening w ords  of the 

section, indicates a "primacy” of rights.

This may be a fair in terp re ta tion  of the text, bu t this is far from the only 

reading; one could say tha t since the general limitation on rights comes before any 

substantive enum era tion  of rights, tha t limitations have prim acy over rights. 

Clearly, the Court chose to in te rp re t the Charter as having these  priorities -  these 

w ere  not choices made at the design stage. The significant w rangling tha t w en t on 

over the scope of limitations indicates tha t the position chosen in s. 1 w as probably 

in tended to be m ore nuanced, and probably m ore favourable to the State's efforts to 

limit rights. The choice to place limitations first had symbolic value for those who 

opposed the  s trength  of the charter.^!

The course chosen in Oakes may have been one reasonably  open  to the Court, 

bu t it involved norm ative choices abou t the level of in terventionism  and deference 

tha t the Court thought appropria te , favouring a high-level of in terventionism  and 

seemingly little deference. 1 will highlight these  specific choices as 1 analyse the 

different p a r ts  of the test.

However, despite  its seem ing strength , the practical application of the Oakes 

te s t  in the case did not always display as much bite as it suggests on its face. Later in 

the chap ter  w e will look a t a case tha t rep resen ts  the first substan tia l re trea t  from 

the s tric tness of Oakes, and see these  norm ative  choices abandoned  in favour of less 

s tr ingent s tandards  and less judicial intervention.

The Burden of Proof

The Court chose to place the burden  of meeting the te s t  squarely  on the State:

The onus of proving tha t a limit on a right or freedom  guaran teed  by the
Charter is reasonable and dem onstrab ly  justified in a free and dem ocratic

See 1986  CanLII 46  [SCC] at [63],
50 Hogg, note 4, at 38-5.
51 See above, note 3.
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society res ts  upon  the party  seeking to uphold the limitation. It is clear from 
the text of s. 1 th a t  limits on the rights and  freedom s en u m era ted  in the 
Charter a re  exceptions to the ir  general guarantee. The p resum ption  is tha t 
the rights and freedom s are  guaran teed  unless the  p a r ty  invoking s. 1 can 
bring itself w ith in  the  exceptional criteria which justify the ir  being limited. 
This is fu rther  substan tia ted  by the use of the w ord  "dem onstrably" which 
clearly indicates th a t  the  onus of justification is on the  party  seeking to
limit. 2̂

The s tandard  of p roof  requ ired  of the State is "proof by a p reponderance  of 

probability.” Though rejecting a higher s tandard  than  this, such as beyond 

reasonable doubt, he noted th a t  "the p reponderance  of probability  te s t  m us t be 

applied rigorously. Indeed, the  phrase  'dem onstrab ly  justified’ in s. 1 of the  Charter 

supports  this conclusion.''^'^ Dickson CJ also envisaged courts  being stric t as to how 

the State should m eet th a t  burden: "Where evidence is requ ired  in o rd e r  to prove 

the constituent e lem ents  of a s. 1 inquiry, and this will generally  be the  case, it 

should be cogent and persuasive  and make clear to the Court the  consequences of 

imposing or not im posing the limit.”

This choice w as clearly guided by the w ords  used in the  limitation clause: 

limitations m ust be "dem onstrab ly  justified," m andating  tha t the  limitation clause's 

invocation can only succeed after an active dem onstra tion  of justification by the 

State. However, Dickson Cj seem s to go beyond this textual m anda te  in his rigorous 

application of the s tandard  of proof, and in describing the necessary  requ irem en ts  

for a justified limitation as "exceptional criteria.”^̂  However, as w e shall see, this 

"stringent s tandard  of justification”^̂  could not even be m ain ta ined  in Oakes itself.

Important Objectives and a Free and Democratic Society

The Oakes te s t  for de term ina tion  of s. 1 limitation issues had tw o parts, with 

the second having several subcom ponents . The first p a r t  dem ands  the governm ent's  

purpose  or objective in passing  the law in question  m ust be "pressing and 

substantial in a free and dem ocratic  society before it can be characterised  as

52 1 9 8 6  CanLII 4 6  (SCC] at [66],
53 Ib id  at [67],
54 Ibid.
55 Ibid at [68],
56 Ib id  at [66],
57 Ib id  a t  [6S] ,
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sufficiently impor tan t .”^̂  It must  be a serious interes t  "in o rde r  to ensure  tha t  

objectives which are trivial or  d iscordant  with the principles integral to a free and 

democrat ic  society do not  gain s 1 p r o t e c t i o n . T h e  na ture  of the in teres t  mus t  be 

in conformity with the  free and democrat ic  society envisioned by the Charter and 

mentioned in section 1. The Court elaborated on the na tu re  of tha t  society in the 

following paragraph:

The Court m us t  be guided by the values and principles essential  to a free and 
democra t ic  society which 1 believe embody,  to nam e but  a few, respect  for the 
inheren t  dignity of the hum an person,  com m itm en t  to social justice and 
equality, accommodation  of a wide variety of beliefs, respect  for cultural and 
group  identity, and faith in social and political insti tut ions which enhance the 
part icipat ion of individuals and groups in society. The underlying values and 
principles of a free and democrat ic  society are the genesis  of the rights and 
freedoms guaran teed  by the Charter and the ul t imate s tandard  against which 
a limit on a r ight or  freedom must  be shown, despite  its effect, to be 
reasonable and demonst rab ly  justified.

The free and democrat ic  society requ i rem en t  for justification of rights 

limitations is obviously derived directly from the language of the Charter 's  limitation 

clause, and would invariably feature in any standard  of review designed around tha t  

clause. The Court 's reasoning seems to dem and  two separa te  tests: first, it mus t  be 

must  be important ,  and  the level of impor tance required  seems to be high. Secondly, 

tha t  objective mus t  accord with, or  not  be inimical to, the na ture  of a free and 

democrat ic  society. Though Dickson CJ's elaborat ion of some values of a free and 

democrat ic  society reduces some of the vagueness inheren t  in tha t  notion, it does 

not  el iminate it.

Hogg notes tha t  implicit in the Court’s analysis is tha t  "some kinds of 

cons iderat ions can never  justify limits on rights." This had already been 

established,  albeit in a limited context, in Big M, w he re  the Court held tha t  im proper  

purposes  could r ender  laws unconsti tutional.

The level of im por tance required  seems to be high: "a collective goal of 

fundamental  importance" is r e q u i r e d . However,  the art iculated s trength  of this

58 I bi d  at [69].
59 Ibid.
“  I bi d  at [64],

Hogg, note  4, at 38-5 .
«  1 9 8 6 C a n L I I4 6 (S C C ] at [65],
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requirement is undermined by the analysis the court actually undertakes in the 

Oakes case; there is a dissonance between what the court says and w hat the court 

does.

The Court decided the objective of the statute by accepting the statements of 

the Crown on this subject: "According to the Crown, s. 8 of the Narcotic Control Act is 

aimed at curbing drug trafficking by facilitating the conviction of drug traffickers. In 

my opinion. Parliament's concern that drug trafficking be decreased can be 

characterized as substantial and pressing."^^ There was no independent analysis by 

the court of what the objective might be. Considering the articulated standard of 

proof that Dickson CJ seems to place on the state in respect of this test, it is unclear 

why the State's assertion was accepted without question or discussion.

The second problem was that Dickson CJ accepted the largely "self-evident''^'^ 

importance of the measure. No analysis or significant evidence bolsters the 

conclusion, save for the bare citation of two reports indicating tha t drug trafficking 

is a "considerable concern”^̂  to the State, and the assertion of the judge that drug 

trafficking produces "grave ills."^^ This makes the placing a significant burden of 

proof on the State, and requiring that the objective be of fundamental importance, 

seem somewhat hollow. The Court in Oakes said only the most clear evidence would 

suffice to meet the State's burden, yet in that case, the burden was met by way of 

self-evidence. No explanation is given for this deference to the State's 

determination.

The third problem is that "puzzlingly, [the Court] made no attem pt to tie this 

objective to the values of a free and democratic society."^® The fact that Canada and 

other nations had pursued this objective for some time seems to settle this dispute: 

"Throughout this period, numerous measures were adopted by free and democratic

Ibid at [73].
at [76],

Ibid at [73],
Ibid at [76].
Choudhry notes that the parties in Oakes, having no notice of the requirem ents o f the new ly  

articulated test before judgm ent w as handed down, w ould not have been able to present a factual 
record to the Court that w ould have facilitated this analysis. Note 41, at 523. H owever, there was 
nothing to stop the Court from conducting som e inquiry itself, which it did not do. Also, the 
im portance o f objectives w as established in previous cases such as Big M Drug Mart. Nor is any 
quarter given in respect of displaying rational connection, which the State failed to do in this case, 
leading to the law  being struck down. If lack of notice was the reason for the court’s reluctance to 
conduct a serious enquiry here, it should, a fortiori, have stopped a rigorous application of the 
rational connection limb, which w as less established from the previous s. 1 jurisprudence.
*8 Choudhry, note 41, at 506.
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societies, a t both  the in ternational and national l e v e l s .A p p a r e n t l y ,  the necessity 

of m easures  in a free and dem ocratic  society need only be proven  if the m easures  

are  novel -  any m easu res  previously adopted  will be g randfa thered  in. One could 

say th a t  an approach  such as this one was specifically rejected by the drafte rs  of the 

limitations clause w hen  they  eschew ed the language of "generally accep ted” in a 

dem ocratic  society in o rd e r  to move to "dem onstrab ly  justified.” '̂’

The objectives limb of the Oakes test did not reta in  its s treng th  in the case in 

which it was expounded.

The Tripartite Means Test

The second p ar t  of the te s t  asks w h e th e r  the  m eans used to pu rsue  this 

in teres t  a re  p r o p o r t i o n a t e . ^ ^  yhis part  of the te s t  is try ing to e labora te  on the na tu re  

of a " reasonable limit” tha t the limitation clause allows. There  are  th ree  elem ents of 

this determ ination:

First, the m easures  adopted  m ust be carefully designed to achieve the 
objective in question. They m ust not be arb itrary , unfair or based on 
irrational considerations. In short, they m ust be rationally  connected to the 
objective. Second, the means, even if rationally  connected to the objective in 
this first sense, should im pair "as little as possible" the right or freedom  in 
question... Third, there  m ust be a p roportionality  be tw een  the effects of the 
m easures  which are  responsible  for limiting the  Charter right or freedom, 
and  the objective which has been identified as of "sufficient im portance.”^̂

If the law passes all these  tests, then  it is p ropo rtiona te  and is upheld. If it fails even 

one, then  it is d isp roportiona te  and is s truck  down.

The Oakes te s t  seem s to reflect affirm a com m itm en t to a teleological 

conception of rights limitations. The s tandard  is, in its balancing limb, concerned 

with the effect on rights; it is clearly concerned with consequences.

69 1 9 8 6  CanLII 4 6  (SCC) at [73]
See above ,  at n ote  14.
W e k n o w  n o w  that th e  S u p rem e Court w ould ,  so o n  afterward, red u ce  the  im p ortance  th resho ld  

significantly, w ith  "sufficiently important" replacing the  s tron g  rhetoric  o f  Oakes,  th ou gh  a s tron ger  
te s t  later had a resurgen ce .  See Choudhry, note  41, at 510 .  This d e v e lo p m e n t  w ill  be  d is cu ssed  in 
later chapters,
72 1 9 8 6  CanLll 4 6  (SCC) at [70],

Ibid  at [70]. E m phasis  original.
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fi1 Rational C onnection  B etw een  M eans and  Ends

The first limb of the te s t  outlined here  -  the rational connection te s t -  is a 

s trong  tailoring to the  objective requirem ent. The m eans m u st  be "carefully 

designed” to achieve the  objective, and m ust not be arbitrary , unfair or based  on 

irrational considerations. "Careful design” seem s to requ ire  very  close connection 

and to lerate  little error. Checking against arb itra r iness  and  irrational considerations 

make it clear th a t  the  m eans m ust in fact pu rsue  the objective. The "unfairness” 

criterion is odd; this seem s to go outside the  area of tailoring and  rationality  and 

into the area of justification. This is no t elaborated  upon a t all in the  judgm ent. This 

addition is no t congruen t w ith the na tu re  of the tailoring to the objecitve enquiry.

Two com m ents  should be m ade about the po ten t na tu re  of this test. First, it is 

clearly a result of the norm ative choices m ade by the Court. Nothing in the tex t of s. 

1 could be said to requ ire  a s tandard  so stringent, and it can be seen as an o th e r  sign 

of the com m itm ent of the Oakes Court to prioritise the defence of rights ahead of 

their limitation.

Secondly, the te s t  is so s trong  tha t it could m ake legislating very  difficult. 

W hen tailoring is increased in strength, it gives little room  for m anoeuvre  in respect 

of legislative action: any  so r t  of under- or over-inclusiveness now  th rea ten s  the 

law's validity, as these  lapses in tailoring may m ean tha t the  law is no longer 

carefully draw n. In reality, the general na tu re  of laws, and the fact tha t unforeseen 

circumstances often arise, cap turing  people within the scope of the law  tha t may not 

belong there. It m ight be useful to have such stringen t ta iloring from time to time, 

for rights of very special im portance, which can only be violated in the  most 

exceptional circumstances.^'’̂ To im plem ent such tailoring for all laws in all cases, 

regardless of the objective or right in question, indicates a highly in terventionist 

stance. Little if any reasoning or a rgum ent is given to su p p o r t  this p e rhaps  extrem e 

norm ative choice.

for exam ple the strict scrutiny standard of review  in the United States, w hich requires very  
narrow tailoring in respect o f very im portant rights issues such as equal protection  on the basis of 
race, and laws restricting freedom  of speech  by reference to its content or v iew point. Adam Winkler, 
"Fatal in Theory and Strict in Fact: An Empirical Analysis o f Strict Scrutiny in the Federal Courts” 
Vanderbilt Law Review, Vol. 59, 2006, 793.

It is not clear w hat argum ents m ight have underlain this choice. Since the Chief Justice was 
adamant that subjective purposes should be exam ined, rational connection does not serve to 
indirectly scrutinize suspect hypothetical objectives. Its sole role, therefore, is ensuring that there is 
som e basis and truth to the claim that the law supports the objective in practice; law s that are 
ineffective or arbitrary will lose their connection to the objective, and consequently  their justification.
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In the end, it w as lack of rational connection th a t  doom ed the law in Oakes. 

The Suprem e Court held tha t section 8 of the Narcotic Control Act w as overinclusive, 

th e re  being insufficient nexus be tw een  m ere  possession of a s tated  quantity  of drugs 

and an in tention to d is tribu te  to justify placing a reverse  onus of proof on the 

accused, thus deny him his right to be p resum ed  innocent.

[P]ossession of a small or negligible quan tity  of narcotics does not suppo rt 
the inference of trafficking. In o ther  words, it would  be irrational to infer tha t 
a person  had an in ten t to traffic on the basis of his or he r  possession of a very 
small quan tity  of narcotics. The p resum ption  requ ired  un d er  s. 8 of 
the  Narcotic Control A ct is overinclusive and could lead to results  in certain  
cases w hich would defy both rationality  and  fairness. In light of the 
seriousness  of the offence in question, which carries  w ith  it the possibility of 
im prisonm ent for life, 1 am further  convinced th a t  the first com ponen t of the 
p roportionality  test has not been satisfied by the Crown.

Several com m ents  should be m ade in respec t of this finding. First, it is clear 

tha t the  law might have passed this test had the bar  not been  se t so high. Under the 

te s t  outlined here, alm ost any overinclusiveness will raise issues. Secondly, this does 

not seem  to be an  irrational measure; it is not, say, inferring tha t one is a drug dealer 

in the  total absence of drugs. Rather it is saying th a t  possession of drugs raises a 

p resum ption  of supply until it might be show n tha t supply  w as not, in fact, intended. 

Any quantity  used to d raw  this line will be a rb it ra ry  to som e degree. Surely this 

m easure  did fu r ther  the objective of com bating drug  trafficking.

Moreover, alm ost every conceivable m easu re  of this so r t  will include a t least 

som e people th a t  did not in fact intend to supply drugs. That, of itself, cannot be the 

objection, as the  accused would be allowed an oppo rtun ity  to establish his or her 

innocence of trafficking. To object to this as irrational is to object to any limitation of 

the p resum ption  of innocence because it risks an  innocen t person  losing the 

presum ption . This risk might make cause the law to fail balancing, or be held to be 

an overly rights-restric tive w ay achieving the objective. However, it does not render  

the law irrational; the law rationally risked the innocen t losing this presum ption.

The fairness element, which conceptually is no t a p a r t  of this tailoring 

analysis, seem s to have had an impact in this decision. The law in this case defied not

There must have been som e reason that Dickson CJ thought that this could not be accomplished with 
a less stringent tailoring test.
76 1986C anL lI46(SC C ) at [78].
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only rationality, bu t fairness as well, according to the Chief |ustice. He relies on the 

fact tha t the consequence of the law is im prisonm ent for life; the rationality  of the 

law is no t im pacted by the  consequences for the affected party. T hat is a m a tte r  tha t 

might properly  be taken  into account in balancing, bu t  no t a t the a ssessm en t of 

rationality.

It seem s th a t  the  application of the rational connection limb w as as po ten t as 

its articulation. With a s tanda rd  so strict, m any laws would be a t risk. We will la ter 

look a t how  this te s t  w as  relaxed soon afterwards.

fiil M inimum Im p a irm e n t  of Rights

The second s tep  of the tr iparti te  test received a lm ost no e laboration  in the 

Oakes case. Since the  law  failed rational connection, the enqu iry  ended  there, and 

Dickson CJ m ade no general com m ents  about this test. All w e can glean from the 

case is the very stric t w ord ing  used to describe it: the m eans "should im pair 'as little 

as possible' the right o r  freedom  in q u e s t i o n . N o r  did the case he quoted in 

support of this, Big M Drug Mart, e laborate  beyond these words. On its face, it seems 

like a very s tr ingen t req u irem en t of tailoring to the right: the r ight m ust be im paired 

to the m inimum extent necessary, and this is no t qualified to any  degree. This seem s 

highly interventionist, bu t w ithou t any elaboration it is im possible to know  w hat 

was intended.

fiiil Balancing

Finally, the balancing te s t  w as briefly discussed by Dickson CJ. The Chief 

Justice made it clear th a t  this balancing was the core of the test:

The inquiry into effects must, however, go further. A w ide range of rights and 
freedom s are  guaran teed  by the Charter, and an alm ost infinite n u m b er  of 
factual situations may arise in respect of these. Some limits on rights and 
freedom s p ro tec ted  by the Charter wiW be m ore  serious than  o the rs  in te rm s 
of the na tu re  of the  right o r  freedom violated, the ex ten t of the  violation, and 
the degree to which the m easures  which im pose the limit trench  upon the 
integral principles of a free and dem ocratic society. Even if an objective is of 
sufficient im portance, and the  first two elem ents  of the proportionality  test 
are  satisfied, it is still possible that, because of the severity  of the  deleterious 
effects of a m easu re  on individuals or groups, the m easu re  will no t be

”  1 9 8 6  CanLII 4 6  (SCC) at [70],
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justified by the purposes  it is in tended  to serve. The m ore  severe  the 
deleterious effects of a measure, the  m ore  im portan t the objective m us t be if 
the m easure  is to be reasonable and dem onstrab ly  justified in a free and 
dem ocratic  society^®

This passage s tresses  the im portance of a balancing test, and the insufficiency of the 

o the r  limbs w ithou t it. The core of the Oakes test, in theo ry  at least, is not the  means- 

ends testing tha t it includes but the final balance of rights and s ta te  interests.

We are given scant indication of how  the balancing might be done; the  values 

and principles of Canadian society underlie  the u ltim ate s tan d a rd  of justification for 

rights limitations.

The underly ing values and principles of a free and dem ocratic  society are  the 
genesis of the rights and freedom s guaran teed  by the C/jarter and the 
u ltimate s tandard  against which a limit on a right o r  freedom  m ust be shown, 
despite  its effect, to be reasonable and dem onstrab ly  justified.

These values, which also underlie properly  chosen objectives, may render  objectives 

and rights m ore  com m ensurable , as they are ultimately both m anifestations of the 

sam e core values.

However, desp ite  the stated centrality  of this analysis to the Oakes test, 

balancing is very often eschew ed in Canada.^^ According to the above sta tem ents, 

the Oakes te s t  w ithou t balancing is Hamlet w ithou t the Prince; it is a s tandard  of 

rights adjudication tha t essentially does not exam ine the right -  the right is only 

pro tec ted  as a by-product of m eans-ends analysis. This m eans tha t constitutional 

rights becom e little m ore than  triggers for heightened rationality, and do no t really 

dem and  justification for the ir  limitation. The im portance of balancing w as s tressed  

in Oakes, bu t may have been forgotten subsequently.

The Inflexibility of Oakes

I b i d  at [71].
I b i d  at [64],
See  Grimm, note  44. D enise  Reaume, "Limitations o f  Constitutional Rights: The Logic o f  

Proportionality,"  Oxford Legal Research Paper Series , No 2 6 / 2 0 0 9 ,  and Hogg, n o te  4, a lso  m ake this 
point. There is an e x te n s iv e  d iscuss io n  o f  this in Chapter 5, tex t  a cco m p a n y in g  note  1 4 9 -1 5 7 .
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Choudhry notes  ano th e r  im portan t w ay tha t the practice of Oakes departed  

from its rhetoric. In spite of the acknow ledgm ent the Oakes te s t  would vary with 

circumstances,®^

the te s t  in Oakes itself w as framed in abstrac t te rm s w hich did not invite 
courts  to differentiate its application in fu ture appeals th a t  m ight differ 
radically from Oakes itself, e ither with respect to the rights at play or the 
policy context .^2

The Oakes te s t  was se t ou t as very strong, and gave no indication of how  or w hether  

it would change to accom m odate  particular circumstances: say, occasions w here  the 

legislature might be ow ed deference, or w here  the rights in te res t  was less 

compelling. Instead, the  te s t  on its face seem ed to be highly in terventionist,  offered 

little deference, and gave no indication tha t this should change in subsequent 

cases.^3 It is se t ou t as a te s t  to be used in any s. 1 analysis. Again, as w e shall see, 

this did not last.

The Oakes test has an enduring  legacy, bu t in fact the te s t  as outlined in that 

case did not survive for long. The norm ative choices m ade by the  Court - to  have a 

very  in terventionist s tanda rd  of review  and offer very little d e fe rence-  w ere  quickly 

underm ined or reversed. Various limbs have been w atered  down, and deference has 

been offered, to make the Oakes s tandard  significantly w eaker. This process began 

shortly after Oakes, and w as spearheaded  by Dickson CJ, w ho had only recently 

formulated the Oakes test.

E d w a r d s  B o o k s  a n d  t h e  D i l u t i o n  o f  t h e  O a k e s  S t a n d a r d

R V Edwards Books and A rts Ltd^'^ w as decided six m onths  after Oakes. It was 

the s ta r t  of a series of both  subtle and express qualifications of the Oakes test, an 

indication th a t  the Suprem e Court might have bitten off m ore  than  it could chew. 

Edwards Books w as a challenge by Jewish [and other) re ta ile rs  prosecuted  for 

violating the Sunday closing laws of Ontario, included in the  Retail Business 

Holidays Act 1980. The case had reached  the Ontario Court of Appeal w hen  the Big

81 1986 CanLII 46 (SCC) at [70],
82 Choudhry, note 41, at 506.
83 However, there w as som e deference on display in the application of the test as regards objectives 
that w as not suggested  by the language o f the test.
84 [1986] 2 SCR 713; 1986  CanLII 12 (SCC).
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M case w as decided. The reta ilers claimed th a t  the law bu rdened  the ir  religious 

rights u n d e r  s 2 of the  Charter in making them  choose be tw een  restric ted  business 

hours and observance of the Sabbath. The Suprem e Court acknowledged tha t 

burden, bu t held th a t  it w as p roportionate  un d er  s. 1 of the Charter.

Unlike the Big M case, the Court found the re  w as a secular purpose  

underlying this law, which w as absen t in the fo rm er case. The purpose  at the root of 

this law w as to give a "uniform holidays to retail w o r k e r s . H a v i n g  looked at 

legislative history, the title of the Act, and the Law Reform Commission's rep o r t  that 

led to the enactm ent, Dickson CJ was "unable to conclude th a t  the  Act was a 

su rrep tit ious  a t tem p t to encourage religious worship." The Act exem pted 

recreational business; the absence of such an exem ption  would have m ade the goal 

of encouraging uniform recrea tion  less plausible.

The analysis of objectives in this case is searching and subjective, with the 

intentions of the legislature probed  and scrutin ised for a possible im proper  purpose  

such as the ones tha t doom ed the  law in Big M. It seem s to be broadly in line with the 

tenor o f Oakes.

The assessm en t of the im portance of the  objective, however, w as weak. 

Repeating the Oakes s tandard , Dickson Cj now  realised the need for som e flexibility 

in the application of the test: "Both in articula ting the s tandard  of proof and in 

describing the criteria  com prising the p roportionality  req u ire m en t the Court has 

been careful to avoid rigid and inflexible s t a n d a r d s . I n  fact, the Oakes te s t  did set 

up fairly rigid and inflexible criteria; w h a t the Court did here  was changing those.

Dickson Cj illustrated this flexibility by subtly  w eakening  the  s tandard  of 

proof expected of the  State. The only evidence p resen ted  to the Court w as a rep o r t  of 

the Ontario Law Reform com mission tha t w as over 15 years  old. Though 

acknow ledging th a t  statistics and o ther inform ation in the rep o r t  would have 

becom e obsolete w ith  age, the Chief justice felt this could be taken  into account 

w hen  assessing  its weight.^^ This repo rt  held th a t  it w as "absolutely essentia l”^̂  to 

p reserve  a uniform res t  day to preserve  the com m unal le isure activities, w ha t might

85 Ibid a t  [62],
86 Ibid. This co n c lu s ion  w a s  bo ls tered  insofar as the  Act pro v id ed  for secu lar  ho lidays  as well,  w ith  the  
judge un w il l ing  to infer that th ese  w e r e  included in ord er  to m ask  a su rrep t it iou s  re lig ious purpose .  
1986C anL II  12 (SCC] at [63],
87 Ibid at  [122]
88 Ibid  at [124]
8̂  Ibid at  [125]
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be deem ed an in te res t  in preservation  of social capital. The Chief Justice thought 

"self-evident the desirability  of enabling paren ts  to have regular days off from v^ork 

in com m on v^ith the ir  child’s day off from school, and with a day off enjoyed by m ost 

o the r  family and com m unity  m e m b e r s . T h i s  self-evidence apparen tly  derived 

from the fact th a t  several com m unal leisure activities u^ere "am ongst the  sim plest 

bu t m ost profound joys tha t any of us know^.”^̂  Clearly, the dem and  m ade in Oakes 

(though not necessarily  followed through on in tha t case) th a t  the State justify the 

im portance of its objective w ith  substan tia ted  evidence w as no t to be strictly 

applied. The self-evident im portance of objectives can m eet this supposedly  

substantial burden.

Dickson C] noted tha t "[i]t would have been preferable  to have had m ore 

recen t e v i d e n c e . " ^ ^  State had sought leave, a w eek  before the Suprem e Court 

hearing, to adduce additional evidence, such as surveys and opinion polls. "The 

m otion was denied in view of the possible prejudicial consequences of adm itting  it 

into evidence at the eleventh hour.''^^ Perhaps the lack of scrutiny of im portance  can 

be explained by this set of events.

There was, additionally, a total lack of discussion about w hy  this objective 

might be necessary  in dem ocratic  society -  the Chief Justice was satisfied th a t  an 

in te res t  such as this one w as not "un im portan t or trivial’’̂ ^ and no o th e r  analysis 

w as undertaken.

Edwards Books also w eakened  the rational connection and m inim um  

im pairm ent limbs of the Oakes test. The tailoring of this act w as called into question. 

First, it ta rge ted  only the retail industry. Secondly, it d iscrim inated  as betw een 

different retail en terprises , based on size and type. The Court did no t  th ink tha t 

e i ther  of these objections underm ined  the rationality of the m eans chosen. Noting 

th a t  some people would have to w ork  to provide sufficient le isure  activities for 

others, the Court held the tailoring to be adequate:

In drafting its s ta tu te , the legislature can, if it wishes, c rea te  categories of
retail business which are  exem pted, even though som e unexem pted

90 Ibid a t  [126]  
Ibid.

92 Ibid  a t[123 ]
93 Ibid a t  [123] ,  
9+ Ibid a t  [126] ,
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businesses  may sell som e of the sam e products. Legislative choices regarding 
a l te rna tive  forms of business regulation do not generally  impinge on the 
values and  provisions of the Charter, and the resu ltan t  legislation need not be 
tuned  v^ith g rea t precision in o rder  to u^ithstand judicial scrutiny. Simplicity 
and adm in is tra tive  convenience are  legitimate concerns for the  drafte rs  of 
such legislation.^^

This m ay be a fair viewpoint, bu t it w as not the  one expressed  in Oakes. A 

tailoring req u ire m e n t  as s trong  as the one exhibited in Oakes would surely not see 

adm in is tra t ive  convenience as sufficient reason  for o therw ise  irrational tailoring.

W hereas, in Oakes, legislative means had to be "carefully designed" to achieve 

the ends in question, here  they "need not be tuned  with g rea t precision.” Minor 

overinclusiveness condem ned  the s ta tu te  in Oakes: the  under-inclusion here  is 

dism issed as unproblematic.^^ No reason w as given for the departu re ,  nor was the 

change in s tance  highlighted.

The m inim um  im pairm ent limb was modified in a m ore  express  fashion, 

diluted by the  addition of the w ord  "reasonably.” W hereas, in Oakes, the absolute 

language of "as little as possible" w as used in respect of rights, this w as transform ed  

in Edwards Books into "as little as is reasonably  possible."^^

The Court asked was there  "some reasonable a lternative scheme which 

would  allow the province to achieve its objectives w ith  few er detrim ental effects on 

r e l i g i o n . T h e r e  w as already  an exem ption in the Act for reta ilers  w ith no m ore  

than  seven em ployees, a square  footage of under  5,000, and which closed on 

Saturday. The Court rejected tha t the law failed to minimally im pair rights by not 

extending th a t  exem ption to all w ith a sincerely held religious belief abou t the 

Sabbath, p rim arily  on the basis tha t it would involve the  State in assessing the 

sincerity  of religious belief. They similarly rejected an em ployee-centric  exem ption 

from Sunday w o rk  as the re  would be subtle coercive p ressu re  operating  on such an 

em ployee 's  decision to asse r t  his or her  rights. This is a curious w ay to deal w ith  

m inim um  im p a irm en t of rights; it rejects a m easure  tha t would safeguard religious

« Ibid a t  [130] ,
Choudhry n o te s  that it had b e en  th ou g h t  that u n der-inclusion  w o u ld  be  trea ted  th e  sa m e  w a y  as  

over- in c lu s ion  had been , and that the  sa m e  arg u m en ts  o f  c o n v e n ien ce  could  have  b een  d e p lo yed  in 
Oakes, "given the  o b v io u s  utility o f  rev erse  o n u se s  and to the  e f fec t iv en ess  o f  criminal  
prosecution."Choudhry, n o te  41, at 507 .
”  1 9 8 6  CanLIi 12 (SCC) at [131] ,
98 Ibid.
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rights m ore effectively because in some cases the safeguard would  not be fully 

effective, even though it would  pu t rights-holders in a be t te r  position.

The Court’s conclusion on m inim um  im pairm ent w as b ro ad e r  than  this, 

however:

In balancing the in teres ts  of retail employees to a holiday in com m on with 
the ir  family and friends against the s. 2(o) in teres ts  of those  affected the 
Legislature engaged in the process envisaged by s. 1 of the Charter. A 
"reasonable limit" is one which, having regard  to the principles enunciated  in 
Oakes, it w as reasonable  for the legislature to impose. The courts  are  not 
called upon to substitu te  judicial opinions for legislative ones as to the  place 
a t which to d raw  a precise line.^^

Dickson Cj believed tha t the legislature had to make some effort to avoid the impact 

on this law to the free practice of religion, bu t held th a t  the  existing, limited 

exem ption w as a "satisfactory effort''^'’'’ to achieve this. Even if this w as the logical 

w ay to develop the m inim um  im pairm ent test, Choudhry again asks "why similar 

factors w ere  not even signalled by the Court just a few m onths  earlier  [in Oakes]

This m ore deferential and less in terventionist approach  is prim arily  justified 

by reference to the practicalities of law-making: Dickson CJ acknow ledged tha t 

"legislation must, to som e degree, cut across individual c ircum stances in o rder  to 

establish general r u l e s . ^  note  of caution w as struck  th a t  w as not p re sen t  in his 

s ta tem ents  in Oakes:

In in terp re ting  and  applying the Charter I believe th a t  the  courts  m ust be 
cautious to ensure  th a t  it does not simply becom e an in s tru m en t of be tte r  
situated individuals to roll back legislation which has as its object the 
im provem ent of the  condition of less advantaged persons.

The concern about w ealthy  litigants availing of the Charter w as clearly a concern 

about the law in question, bu t  the point is m ore general: unless the  Court resiled

w Ibid  at [147],  
loo Ibid at [148] ,
'01 Choudhry, n o te  41 , at 508.
1021986 CanLII 12 (SCC) at [137] ,  
103 1 9 8 6  CanLII 12 (SCC) at [141] ,
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from its highly in terven tion is t position in Oakes, the Charter could becom e a tool of 

post-legislative political opposition.

The Oakes s tan d ard  v̂ âs once again diluted in the  application of the final 

balancing limb, the  analysis of which is as follows:

In view of the  ex ten t and quality of the abridgm ent of rights flowing from the 
legislation, 1 have little difficulty in applying the th ird  e lem ent of the 
p roportionality  test. The infringem ent is no t d isp roportionate  to the 
legislative objectives. A serious effort has been  m ade to accom m odate the 
freedom  of religion of Saturday observers, in so far as tha t is possible w ithou t 
undue  dam age to the scope and quality of the pause day objective. It follows 
tha t 1 would uphold the Act un d er  s.

The th ird  limb of the test, which involves entirely different analysis from the first 

two, is essentially  ignored. The m ere fact of the law’s successful passage through the 

second te s t  is seen as a hallm ark of its p roportionate  balance of rights and objective, 

w ithou t any balancing being conducted. This is extrem ely s trange  because Dickson 

CJ had gone out of his way in Oakes to make it clear th a t  the passage of the prior 

limbs did not of itself justify the limitation of rights, and a final balance was 

essential.10̂

Assuming, arguendo, th a t  the re  could be a case in which the proportionality  

of a law w as  self-evident, this is no t such a case: tha t an  in te res t  in preserving 

leisure tim e is m ore  im p o r tan t  than  freedom  of religious practice is no t at all clear. It 

is an ab an d o n m en t  of the m ost crucial pa r t  of the Oakes test.^°^

W ithout doubt, Edwards Books backed off the stric t p roof th a t  seem ed to be 

dem anded  by Oakes, and consequently, away from the language in section 1 of 

dem onstrab le  justification. It also in troduced m ore deference, and adopted  a less 

in terven tion is t reading  of the substan tive  limbs of the test. This w as achieved by 

way of rew ork ing  of the application of the test, and in the case of m inimum 

im pairm ent, by w ay of changing its wording. Over the  years, both of these

1986  CanLII 12 (SCC) at [151],
See above, at note 78.

106 As w ill be d iscussed  elsew here, this creates a potentially dangerous problem  o f setting up a rights 
adjudication standard w here the rights infringed are essentially  not considered at all, save for a 
question of w heth er they could be interfered with to a lesser extent. This is surely not an acceptable 
w ay to treat constitutionally  protected rights.
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m echanism s have been  used to change the Oakes force and effect of the Oakes test, as 

we shall see in la ter chapters.

C o n c l u s i o n

The reasons for the d im inution of the Oakes te s t’s s treng th  are  not entirely 

clear. Some explanation focuses on the distinction be tw een  the criminal and  civil 

law applications of the test, suggesting tha t a lack of categorisation in Oakes m eans 

tha t the  Court se t ou t as a general te s t  w ha t was in fact a te s t  ta ilored for criminal 

process rights.

Choudhry, on the  o the r  hand, characterises this r e tre a t  as a realisation on the 

part  of the Court of "enorm ous institutional d ilem m a” crea ted  by the  failure of the 

Oakes test to consider "the reality of policy making un d er  conditions of factual 

uncertain ty .”i°^ This approach  characterised  the failure of Oakes to pay heed to risks 

of s trong  judicial in tervention  because of the general difficulties inhe ren t in 

legislative decision-making, and the hazards of holding legislatures to very  stric t 

s tandards.

W hatever the explanation, the re  w as a clear dissonance be tw een  Oakes and 

Edwards Books, and be tw een  the Oakes te s t  as articulated and the Oakes te s t  as 

applied. This left the Suprem e Court open to a w ithering  con tem porary  criticism, 

tha t underlies objections to the Oakes test to this day: tha t the tw o faces of the  test 

show n in the first tw o cases allowed the Canadian courts  to pick and choose their 

level of scrutiny. W hen sym pathetic  to a law, courts  can use the  Edwards Books 

s tandard  to "step aside and  basically allow the legislature to do w h a t it w a n ts” while 

still keeping the  nominally stric t Oakes te s t  "on the shelf w aiting to be dusted  off for 

use... any time th a t  the  Court w ants  to strike dow n a law."^°^

See, for exam ple, RM Eliot, "The Suprem e Court of Canada and Section 1 -  the Erosion of the 
Common Front" 9 1 9 8 7 0  Queen’s LJ 277  at 339.

Choudhry, note 41, at 503.
' “̂ Andrew Petter and Patrick Monahan, "Developm ents in Constitutional Law: the 198 6 -1 9 8 7  Term ” 
(1988 ] 10SCLR61 at 95.
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4  -  D e a l i n g  w i t h  D e f e r e n c e  a n d  I n t e r v e n t i o n i s m : t h e  

S t r u g g l e  w i t h  Ca t e g o r i s a t i o n  a n d  t h e  R i s e  o f  

C o n t e x t u a l  A n a l y s i s

In the w ake of R v Edwards Books,  ̂ various academic com m enta to rs  

a t tem p ted  to figure ou t w h a t had taken place. The Suprem e Court had vastly 

changed a s tandard  of review  th a t  had been outlined only m onth earlier in R v 

Oakes?- This chap te r  looks to the explanations for this divergence, and deference 

and in terven tion ism  in Canadian constitutional law.

Here, I w ish to look a t the a t tem pts  to explain this developm ent of the Oakes 

test, and outline the  narra t ive  of how  the courts struggled with these  issues. The 

courts  initially a t tem p ted  a process of categorisation: tha t less in terventionis t 

s tandards  of review  apply depending  on w h e th e r  or no t a case cam e with a certain 

category. After struggling with these  categories for a time, the re  w as a gradual 

relaxation of these  categorical distinctions in favour of a m ore fluid, contextual 

considera tion  of w h e th e r  or not deference should be offered.

Having outlined this developm ent, 1 then  wish to look a t the rationales 

deployed by the Canadian courts, which w ere  initially used to se t the boundaries  of 

categories, and la ter becam e contextual factors in consideration about w hen  

deference should be offered. The categorical distinctions over-simplified these  

considerations, focusing on one distinctive factor, and ignoring the fact th a t  

oftentimes, several of these  factors might com bine in a given case, bu t tha t at o the r  

times they  would  no t apply, despite  the fact tha t the case fell w ith in  a category tha t 

would assum e th a t  they  did. Contextual analysis allowed these  to be fully considered 

in each case.

The debate  over deference and in terventionism  in the application of the 

Oakes te s t  provides insight into the test, and the difficulties in applying a universal 

te s t  to the  varie ty  of cases tha t a constitutional court has to address.

C a t e g o r i s a t i o n  : C r i m i n a l  a n d  C i v i l  C a s e s  

Academic Response to Edwards Books

C ontem porary  w ritings quickly focused on the changing of the Oakes 

s tandard  in Edwards Books. Robin Elliot, w riting  shortly  after the judgm ents, noted

> [1 9 86 ]  2 SCR 713; 1 9 8 6  CanLli 12 (SCC).
2 [19 86 ]  1 S.C.R. 103; 1 9 8 6  CanLIl 4 6  [SCC).
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tha t the stric tness of the Oakes te s t  in respect of tailoring to the  objective was 

untenable:

Most legislation is over- a n d /o r  under-inclusive to som e extent, and unless 
the Suprem e Court is going to use the Charter to ban over- and u n d e r
inclusiveness entirely -  w hich is inconceivable since it w ould  bring  effective 
governm ent to a com plete halt -  som e m ethod of d raw ing  a line betw een 
acceptable and unacceptable  forms of over- and under-inclusiveness will 
have to be established.^

Elliot highlighted th a t  the Chief Justice d rew  no line in this respect. However, he 

noted tha t tha t the consequences tha t faced Mr Oakes and his ilk - a  criminal 

conviction and prison sen ten c e -  w ere  very severe. This severity  m ight explain why 

the over-inclusiveness of the Oakes law was unacceptable to Dickson CJ; his decision 

w as "influenced, if no t dictated by, his concern tha t innocent people might be 

convicted of a serious criminal offence.”'*

Elliot w en t on to highlight tha t Dickson CJ had, in Edwards Books, said that 

the legislature would be given room  to m anoeuvre  in respect of regulating business 

practices:

Legislative choices regard ing  alternative forms of business regulation do not 
generally impinge on the values and provisions of the  Charter, and the 
resu ltan t legislation need not be tuned  w ith g rea t precision in o rder  to 
w ithstand  judicial scrutiny. Simplicity and adm inis tra tive  convenience are 
legitimate concerns for the drafters of such legislation.^

W hen the legislation in question relates to business regulation -w h ich  rarely  raises 

rights concerns-  then those considerations can justify loose tailoring even in the 

ra re  cases w here  rights are  infringed.

One could view this as a distinction being d raw n  be tw een  the  situation in 

criminal cases and o the r  cases. Business regulation, the  court p resum es, does not 

often put rights a t risk, bu t this is true  of m ost of non-criminal laws. It is criminal 

laws -w ith  the ir  potential for hugely serious consequences for individual r igh ts-  

tha t the court p resum es need m ore  judicial intervention, as they  regularly  pu t rights 

a t risk.

3 Robin Elliot, "The Suprem e Court of Canada and Section 1 — the Erosion of the Common Front” 
C1987) 12 Queen's L] 277, at 318.

Ibid.
5 1986  CanLlI 12 [SCC] at [130], partially quoted in Elliot, note 3 at 328.
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Alternatively, one could see this as the first of potentially  m any categories 

be tw een  which the  s tandard  of review may vary. Criminal cases are  just one 

example of cases w h ere  the im pact of over-inclusion is strong; business regulation is 

an exam ple of w h e re  the im pact is weak. This would suggest tha t m any cases might 

be capable of such categorisation, and a w ide spec trum  of categories could be found 

to exist as case law developed. Rather than  being merely a distinction betw een 

criminal and  non-criminal cases, tha t distinction is the s tar ting  po in t for a series of 

m ore  nuanced  distinctions based on p resum ed impact.

Both of these  approaches  would create  broad  categories based on 

p resum ptions  abou t certain types of cases, it assum es certain  impacts will result 

from certain types of law based on a priori categories. Categorisation results  in 

variation of the level of in terventionism  in particu lar types of cases, because it does 

not look to particu lar decisions or determ inations.

Elliot astu te ly  noted tha t the Court's a ttitude could be a resu lt of the Supreme 

Court's views on liberty  and collective welfare. He saw  the Oakes test as a 

continuation of a line of liberal authority, albeit with a concern  for collectivist 

mstincts, th a t  saw  the State prim arily  as the enem y of liberty.^ Petter and Monahan 

also m ade this observation, and illustrated tha t this could have led to the 

criminal/civil law divide in respect of s. 1 analysis.^ The Suprem e Court, at the time 

of Oakes, had been  "operating  on the assum ption  th a t  liberty  can be equated  with an 

absence of government."^ This view was bolstered because, until tha t  time, the cases 

decided un d er  the Charter "involved claims m ade in the context of criminal 

defences, or claims in which the in teres t  of those  w ho relied upon a particular 

governm ental action w ere  not voiced during the course of litigation.”  ̂This caused 

the Suprem e Court to

discount the  role the  governm ent plays as a p ro m o te r  of liberty, and overlook 
entirely  the  degree  to which all forms of social ordering, including so-called 
"private" ordering, are  d ependen t upon s ta te  action.

 ̂ Eliot, no te  3, at 3 1 8  and 335 ,
^The au th ors  w e r e  sca th in g  o f  the  dilution o f  the  Oakes  s tandard, d escr ib in g  the  standard as having  
given w a y  to "a w ary  p ragm atism  and d ism iss iv e  d eferen ce .” A n d rew  Petter and Patrick Monahan, 
" D evelopm en ts  in Constitutional Law: The 1 9 8 6 - 1 9 8 7  T erm ”, 1 9 8 7  10 SCLR 61 at 64.
® Petter and M onahan, n o te  7, at 67.

Ibid.
10 Ibid.
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Edwards Books -dealing as it did with a law enacted to help retail workers and their 

families- and other cases decided in the same period, illustrated that this view was, 

at best, incomplete.il The subsequent dilution of the Oakes test, the authors argued, 

was recognition that "liberty is a relative value that operates within, not outside, a 

regime of state action.''^^

This approach was acknowledged in the concurring judgment of La Forest J 

in Edwards B ooks. He admitted that the achievement of the objective was not free of 

costs, and acknowledged "that if the legislative goal is to be achieved, it will 

inevitably be achieved to the detriment of s o m e . H e  said that "attempts to protect 

the rights of one group will also inevitably impose burdens on the rights of other 

groups. There is no perfect scenario in which the rights of all can be equally 

protected.''^'^ In order for the legislature to deal with these "conflicting pressures", it 

must be given "[rjeasonable room to manoeuvre.''^^ The choices tha t had to be made 

in this case required "in-depth knowledge of all the circumstances. They are choices 

a court is not in a position to make.''^^ These circumstances existed in Edwards 

BooksP

Fetter and Monahan go further in linking their insight about liberty to the 

Court’s attitude to criminal and civil cases. While Edwards Books was a substantial 

retreat, it was not "universal."i^ They note that not one of eight non-criminal Charter 

cases that came before the Court in the 1986-1987 term [of which Edwards Books 

was one^^) succeeded before the Supreme Court. There were, in the same period, 

eleven criminal law Charter cases, six of which were successful.^® While there could

See in particular RWDSU v Dolphin Delivery Ltd [1986] 2 SCR 5 7 3 ,1 9 8 6  CanLII 5 [SCC}; a case about 
restrictions on secondary picketing by unions, w here the Court struggled over the issue o f w hether  
charter rights should apply to com m on law rules about private interactions.
12 Petter and Monahan, note 7, at 67.
13 19 8 6  CanLII 12 (SCC) at [182],
14 Ibid.
15 1986  CanLII 12 (SCC) at [183],
16 Ibid.
1̂  The m easure in E dw ards Books w as directed toward helping individuals w orking in retail to have a 
day o f rest. In so doing, it risked interfering with the religious practice o f those w ho observe the 
Sabbath, and tried to create som e exceptions for that purpose. However, for every exception it 
created, it achieved the goal to a lesser extent, as it rendered less uniform the days on w hich people  
w ere free for leisure activities. At som e point, the legislature considered that a broader exem ption  
w ould com prom ise their goal and exclude too many people from the uniform rest day, denying retail 
w orkers the full benefits o f that objective, which com es from its uniformity. The protection of rights 
requires the abrogation o f other liberties that the law is trying to create or defend.
1® Petter and Monahan, note 7, at 68.
19 Edw ards Bool<s w as a criminal case insofar as the action arose in the context o f a prosecution under 
the Sunday closing law. The substance of the case, however, did not involve a crim inal law claim.
20 Petter and Monahan, note 7, at 68-69
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be m any explanations for this, the authors buttress this correlation by noting that 

"the cases in which the Court's rhetoric and reasons have been m ost deferential 

have all been non-criminal cases.

There are several explanations for w h y courts might be more prone to 

intervention in criminal than in civil matters. Petter and Monahan suggest that 

“[s]upervision of the criminal process is a staple item on the judicial m enu ."22  

Moreover, the criminal process might have seem ed to the judges to vindicate their  

conception of liberty. In criminal cases the effect on individual liberty is profound, 

and the liberties of those  that the criminal law protects are remote, and not usually  

acute in the context o f  criminal process claims. While the criminal law as a whole  

clearly defends the interests of society, it can still achieve that goal while  

maintaining a level o f  fairness. Petter and Monohan suggest, more cynically, that the 

conception of liberty that pits the individual against the State remains fatuous in 

criminal cases; it is s im ply "easier to maintain the illusion" in such cases. 3̂

Irwin Toy

Petter and Monahan and Elliot w ere  prescient in their critiques. The criminal 

justice distinction w as  acknow ledged by the Supreme Court in Irwin Toy v Quebec, 

both the judicial expertise and liberty rationale w ere  cited in support of this 

distinction.

The case concerned a challenge to broadcasting legislation in Quebec, which  

prohibited the broadcasting of commercial advertisem ents directed at children 

under the age of thirteen. This legislation w as  challenged on the basis of the right to 

freedom of expression  under section 2 of the Charter. A majority of the Supreme  

Court ultim ately held that the right to commercial expression  w as  justifiably limited 

in this case in the interests of protecting children from the m ore coercive influences  

of advertising.

In upholding this limitation, and finding that the m eans chosen impaired the  

right to freedom  of  expression as little as possible, Dickson Cj drew  a distinction  

betw een  civil and criminal matters, relying on a judicial expertise  rationale. Dickson 

C) said that in criminal matters, or indeed "whenever the governm ent's purpose

21 Ibi d a t  6 9 .
22 Ibid.
23 Ibid.
24 [ 1 9 8 9 ]  1 S.C.R. 9 2 7 , 1 9 8 9  CanLlI 8 7  (SCC).
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re la tes  to m aintaining the au thority  and impartiaUty of the judicial system ,” courts 

could regard  the m eans chosen w ith closer scrutiny, "given the ir  accum ulated 

experience in dealing w ith  such questions/'^s

However, Dickson CJ also characterised his approach  in Edwards Books as 

re la ting  to the cases of "striking a balance be tw een  the claims of com peting 

g r o u p s . " 26 He m entioned  factors in such cases tha t m ight w a r ra n t  deference: 

assessm en t of conflicting scientific evidence, or decisions about resource  allocation. 

Less in tervention w as ap p rop ria te  generally, because the s ta te  w as acting as a 

guard ian  of liberty  as well as restric ting it. But w hen dealing w ith  the prosecution  of 

crime, " ra ther than  mediating be tw een  different groups, the  governm en t is best 

characterized as the singular an tagonist of the individual w hose  r ight has been 

i n f r i n g e d . ”27 Dickson CJ viewed the criminal process as binary, w ith society in 

general on one side, and the  individual on the other: "There m ight not be any further 

com peting claims am ong different groups.” in such cases, the Court can 

adequately, and with certainty, assess the question of least drastic  means, and close 

judicial scrutiny in criminal cases would therefore  be justified.

While the re  is a sense in which this analysis is appealing, the re  is ano ther  

sense  w here  it is lacking: the S tate’s action in prosecuting  crim e pro tec ts  and 

vindicates the liberties of those victimised by crime, or those  w ho might be 

victimised in future. In tha t sense, does the criminal process no t balance com peting 

in teres ts  as well? The Court did not engage with this issue on a meaningful level in 

Irwin Toy; it w as taken  as read tha t the State acts as the singular an tagon is t  in such 

cases.

There are  several ways such an outlook could possibly be justified. First, 

though the re  is a societal in teres t  in the prevention  and prosecution  of crime, the 

consequences to individuals charged with crimes are  so severe th a t  the  Court might 

have thought State action needed to be strictly controlled. Secondly, the Court might 

have thought that, unlike Edwards Books and its ilk, w here  the law in question  was 

clearly deployed to the end of preserv ing  a particular liberty, the liberties and 

in teres ts  the State defends by prosecuting people under  the criminal law are  rem ote

25/fo/£/at70-71.
26 1989 CanLII 87 (SCq at 70.
27 Ibid.
28 Ibid.
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and belong to the com m unity  a t large ra th e r  than  to any i n d i v i d u a l . I n  the form er 

case, p ro tec ting  these  liberties is - o r  seem s to b e -  a zero-sum  game. In the la tter 

cases, the liberties the  law protects  are  m ore rem ote  and m ore speculative, and 

therefore  it does not seem  tha t protecting the liberties of individuals requires  any 

sacrifice.

Thirdly, and relatedly, a line can be d raw  betw een  criminal rights cases tha t 

generally involve process (like Oakes) and those th a t  involve substance. The liberty 

in terests  of those  p ro tec ted  by the criminal law may not be in play at all in process 

cases. In Oakes, the claim w as not tha t the prosecution  of drug trafficking w as a 

violation of Charter rights; had tha t been the case, the re  w ould  have been liberty 

in terests  a t play on the  o the r  side, as keeping people free from drug  crime would 

have proved im possible should the claim succeed. Instead, the claim was tha t drug 

trafficking could no t be prosecuted  with the reverse  onus of p roof laid out in the 

law. The goal w as not to res tric t the scope of the criminal law, but ra th e r  to make 

the criminal law opera te  in a fair manner. Therefore, the liberty  in teres ts  of those 

victimised by crim e are  not fully engaged w hen the process of criminal prosecution, 

ra the r  than  the  substance of the criminal law, is at stake.

It is no t clear which, if any, of those views underlay  the Court’s decision in 

Irwin Toy. That m ade it difficult to establish the limits of this principle, and would 

cause problem s in fu ture  cases.

Irwin Toy’s d istinction betw'een criminal and civil cases w as a significant step 

tow ard  rationalising the divergence be tw een  Oakes and Edwards Books, and giving 

some s truc tu red  approach  to w hen  the m ore s tr ingen t var ian t seen in Oakes would 

apply. The Court did not completely abandon  its form er jurisprudence. In criminal 

cases, w here  the conflict be tw een  liberty and sta te  action w as m ost acute and the 

court 's  expertise  w as great, tha t  stric t s tandard  of Oakes would apply. However, 

w hen  the law in question had less severe  consequences for individual liberty, and 

was d irected at pro tecting  the liberties of others, this close scru tiny  w as misplaced. 

Courts w ould  in tervene less often in such cases, and adop t a less in terventionist

2̂  In Oakes, the liberties protected by the law are remote; they are the interests of those w ho are 
affected by crime, in the past or in the future, or the even m ore rem ote one o f society  as a w hole  
being free from crime. It is difficult or im possible to say that these in terests are w orse off -o r  the 
extent to which they are w orse off- because the law allow ing a reverse onus of proof in drug supply  
cases was struck down.
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standard of review, because "Democratic institutions are m eant to let us all share in 

the responsibility for these difficult choices.

However, this development was the beginning, rather than the end, of the 

effort to deal with these questions. Both of these considerations -  expertise and 

liberty- are variable, and other concerns, such as the democratic legitimacy of the 

courts, are evident in the judgment as well. The limits of Irwin Toy fell to be 

addressed in subsequent cases. This further begs the question of w hether there are 

other categories of cases in which judges have particular expertise or legitimacy, or 

other categories of cases where the State is the singular antagonist of the individual.

P r o b l e m s  w i t h  t h e  C r i m i n a l  Ca t e g o r y

The Supreme Court soon encountered cases where it was unwilling to apply 

its criminal/non-criminal distinction. More problematically, instead of using these 

exceptional cases to refine the rule, the reason for these cases being outside of the 

Irwin Toy categories were not clearly discussed.

The category system was undermined by the Supreme Court judgment in R v  

Chaulk.^^ Chaulk was a challenge to a reverse onus clause, similar to the one struck 

down in the Oakes case, in the context of the defence of insanity. Chaulk and his co

accused were teenagers charged with murder carried out during a burglary. They 

confessed to the crime, but at trial, claimed that they were criminally insane, 

suffering from a form of paranoid psychosis. Their condition was such that though 

they were aware of the existence of the law, they considered themselves above it 

and not bound by it, and thought they had the right to kill the victim. This defence 

was rejected by the jury and both were convicted. They challenged the 

constitutionality of s. 16 of the Canadian Criminal Code, which provided for the 

defence of insanity, and stipulated that, until the contrary is proven, all persons shall 

be presumed to be sane. They claimed that this violated the presumption of 

innocence, guaranteed by s. l l ( d ]  of the Charter. In addition, they argued that the 

trial judge had erred in directing the jury that understanding that an act was 

"wrong,” a prerequisite for criminal capacity, meant only understanding that the act 

was legally wrong.

30 1 9 8 9 C anLII87(SCC) at 70.
31 /? V/ Chaulk  [1 9 9 0 ]  3 S.C.R. 1303; 1 9 9 0  CanLII 3 4  (SCC).
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The appellan ts  w on the la tter  point, w ith the  majority  of the Court finding 

th a t  unders tand ing  tha t the act w as morally as well as legally w rong  w as required  

for the  purposes  of criminal capacity. However, they  lost the ir  constitutional 

argum ent, and the  restric tion  on the p resum ption  of innocence w as held to be a 

justified limitation under  s. 1.

Writing for the majority of the Court, Lamer CJ acknow ledged tha t the 

p resum ption  of innocence w as restric ted  by the m easure  in question. He found the 

limitation to be a reasonable  one, however. The objective of the  reverse  onus 

provision w as to avoid the Crown taking on the "impossibly onerous burden ' ’̂  ̂gf 

disproving any claim of insanity raised by an accused. The lack of concrete 

inform ation about the  brain  and mental conditions m ade disproving insanity a 

"nearly im possible task."^^ This objective was sufficiently im portan t to w a rra n t  the 

limitation of a right, and the m eans chosen w ere  rationally  connected  to tha t 

objective.

The m ost im portan t question w as "w hether Parliam ent could reasonably 

have chosen an a lternative means which would have achieved the identified 

objective as effectively.''^"^ Lamer CJ cited Edwards Books and Irwin Toy, and said that 

these  cases

indicate th a t  Parliam ent is not required  to search out and to adop t the 
absolutely  least intrusive means of a ttaining its objective. Furtherm ore , w hen 
assessing the  alternative m eans which w ere  available to Parliament, it is 
im portan t to consider w h e th e r  a less in trusive m eans would achieve the 
"same" objective or would achieve the sam e objective as effectively.^^

Lamer CJ held tha t the alternatives suggested, such as the shifting of an 

evidential ra th e r  than  a legal burden, or com pulsory  subm ission to Crown 

psychiatric examination, would not achieve the objective pu rsued  as successfully as 

the one chosen, or w ere  too speculative as to the ir  efficacy, it being "impossible to 

know  w h a t  the effects of this alternative would be until it is pu t into practice."^^ 

Parliam ent had chosen these  means, and

32 1 9 9 0  CanLII34(SCC)  at 38
33 Ibid a t  39.
^'^Ibid at 42.
35 Ibid.
36 Ibid  at 44.
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it is not the role of this Court to second-guess the w isdom  of policy choices 
made by Parliament. In enacting s. 16(4), Parliam ent m ay no t have chosen 
the absolutely least intrusive m eans of meeting its objective, b u t  it has chosen 
from a range of m eans vi^hich im pair s. l l [ d )  as little as is reasonably  
possible.37

Finally, Lamer C] acknow ledged th a t  this bu rden  could be to the  d e tr im en t  of the 

individual in question, bu t  cognisant of the im portance of avoiding an  impossible 

burden, held tha t it was ultimately proportionate .

The problem  w ith  the Chaulk case is no t tha t it is w rongly  decided. Simply 

because one reverse  onus provision fell in Oakes does not m ean  th a t  all such 

provisions are  invalid; the  particu lar circumstances of insanity  m ight well justify the 

limitation. The problem  is tha t insanity w as not held out as a case w h e re  a criminal 

rights restric tion would be upheld despite the close scrutiny of the  courts; instead, 

the s trong  Oakes s tandard  of review, affirmed in Irwin Toy as ap p ro p r ia te  for 

criminal cases, w as abandoned  in the criminal context in favour of the  w eaker 

Edwards Books test. More deference was offered in respect of uncerta in  efficacy, the 

s tandard  of proof w as relaxed, and the m inimum im pairm en t te s t  diluted. As well as 

the w eaker  "as little as reasonably  possible" formulation, the Chaulk v a r ian t of the 

test is even less in terventionis t than  Edwards Books. Lamer CJ w as only willing to 

consider an alternative  tha t would achieve the end "as effectively”^̂  as the means 

chosen by the legislature; no sacrifice in effectiveness would suffice. No reason  was 

give for this d ep a r tu re  from the Irwin Toy distinction.

The crim inal/non-crim inal distinction w as stra ined  in o th e r  cases. 

Choudhry points to the case o f R v Downey^^ as an exam ple of the  failure of the 

distinction. Downey w as charged under  s. 195 of the Canadian Criminal Code with 

living on the avails of prostitu tion , having helped his com panion  run  an escort 

agency by answ ering  phones and perform ing banking functions. He did no t have any 

o ther employment. Under s. 195, it sufficed for the prosecution to prove tha t the 

accused lived w ith  or w as habitually in the com pany of prostitu tes . In the  absence of 

con tra ry  evidence, this would be taken to prove living on the avail of prostitution. 

He unsuccessfully challenged this provision at trial as a violation of the  p resum ption

37 Ibid.
38 Ibid at 42.
3̂  See also R v Wholesale Travel [1991] 3 S.C.R. 154; 1991 CanLII 39 (SCQ, w here a sim ilar approach 
to Chaulk w as adopted.
40 [1992] 2 S.C.R. 10; 1992 Canlii 109. A very sim ilar law was recently struck dow n by the Court of 
Appeal for Ontario; Bedford v Canada  2012  ONCA 186.
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of innocence in the  Charter, and was convicted. His appeal to the Suprem e Court 

failed, desp ite  the fact th a t  it was, in Choudry's w ords, "a reverse  onus provision 

largely identical to the  one challenged in Oakes.’’̂ ^

Like Chaulk, the m ajority of the Court accepted th a t  the p resum ption  of 

innocence w as  restric ted, bu t found tha t the restric tion  w as justified under  s. 1. Cory 

) said the objective of the provision was to ta rge t those w ho entice and encourage 

o the rs  to engage in p rostitu tion  -  in a word, pimps. It w as clear th a t  targeting  pimps 

was an  essential p a r t  of the fight against the social ills of prostitution. However, one 

might expect tha t the re  would be some tailoring problem s, as in Oakes. Like the 

fo rm er case, the re  is no necessary  connection be tw een  living with or habitually 

associating with pros ti tu tes  and being a pimp. The p resum ption  w as highly over- 

inclusive. However, the Court did not find this problem atic. The majority  reasoned  

tha t the  conviction of pim ps w as difficult or im possible w ithou t the  co-operation of 

prostitu tes , which w as often not f o r t h c o m i n g . Cory J also said he had "no 

concern'''^^ th a t  innocent people being wrongfully convicted in spite of the reverse 

onus, as con tra ry  evidence could be presented. There  is little analysis of w hy this 

over-inclusiveness w as rational, yet the over-inclusiveness in Oakes w as not, no r is 

the re  any analysis of why it is necessary  to ta rge t  anyone w ho lives with or is 

habitually  in the  com pany of pros ti tu tes  w hen m any  such people will not be pimps 

or living off the  avails of prostitution.

As for m inim um  im pairm ent, the Court followed Chaulk in saying tha t the 

governm en t need not choose the absolutely  least intrusive means.'’̂'̂  For the final 

balancing test, the Court focused on the evils of prostitu tion , and  the need to 

prosecu te  p im ps to p ro tec t pros ti tu tes  and com bat the  deleterious societal effects of 

prostitu tion. The fact tha t this m easure  w as a "relatively minor"'^^ infringem ent of 

rights w as also re levan t in finding it to be a fair balance.

In the  m ajority’s analysis, the re  is no a t te m p t to explain w hy the level of 

scrutiny here  is no t the very  vigorous analysis used in Oakes. Instead, a much low er 

level of scru tiny  is applied, with a very broad law being upheld  on the basis of scant 

evidence and  little consideration of a lternative means. The reverse  onus clause

‘‘I Sujit Choudhry, "So What Is the Real Legacy of Oakes? Two Decades of  Proportionality Analysis 
under the Canadian Charter's Section 1” (2006]  34 SCLR [2d) 501 at 505  at 516.
«  1990  CanLII 34  (SCC] at 35.
« Ibid.
44 Ibid at 35-36.
« Ibid at 37.
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challenged bore a striking resemblance to the one in the Oakes case, which was 

found to be impermissibly over-inclusive. The judges in dissent found this law to be 

similarly over-inclusive.'^^

The Downey case could be seen as a challenge to the system of categorisation 

drawn up by the courts, and refutation of the idea that criminal cases place the State 

in the role of the antagonist to individual liberty. The majority focused on the aid 

this law provided for prostitutes, a "vulnerable segment'"'^’̂ of society, in allowing 

pimps to be convicted without the testimony of prostitutes, and preventing a 

situation where prostitutes would be threatened with violence if they did testify.'^s 

The law was therefore "aimed not only at remedying a social problem but also at 

providing some measure of protection for the prostitute.”^̂  This could be seen as a 

criminal law acting to protect the liberty of others in a less remote way, making the 

law more analogous to Irwin Toy and Edwards Books than to Oakes when it came to 

the liberty of others being protected by the law. Unfortunately, this is not put 

forward in this m anner in the judgment, and there is little evidence to suggest that it 

was a deliberate stance adopted by the Court as an exception to the categorisation in 

Irwin Toy; it is perhaps more likely that the Downey Court did not fully consider 

civil/criminal categorisation.

A more direct critique of the Irwin Toy distinction came in the landmark case 

of RJR MacDonald v Canada.^^ This case concerned the Tobacco Products Control Act, 

which restricted the advertising and promotion of tobacco products. RJR MacDonald 

and other tobacco companies challenged the power of the federal government to 

pass such laws, and further argued that the laws violated their Charter right to 

Freedom of Expression under s. 2. The law not only prevented expression through 

advertising, it also mandated expression, by forcing companies to display health 

warnings that were not attributed to the government. Readers might infer that it 

was the company's viewpoint rather than the government’s.

Whilst the power to pass the Act was affirmed, several sections of the Act 

were found to be an unconstitutional restriction on free speech. In the view of the

La Forest J w o u ld  have stuck  d o w n  the law  for cast ing "too w id e  a net" w ith o u t  an y  e v id en ce  being  
proffered by  the  State to sa y  w h y  such a w id e  scop e  w a s  n ecessary . Ib id  at 11. McLachlin J said that 
the law  had the  potentia l to  "catch such a w id e  variety  o f  in n ocen t  p eo p le  in its w a k e ” that it could  
n o t  be said to be  rationally  tailored. Ib id  at 46.

Ib id  at 38.
« S e e / i / c / a t 3 5 ;  37.
+9 Ib id  at 38.
so [1 99 5 ]  3 S.C.R. 199; 1 9 9 5  Canlii 6 4  (SCC).
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m ajority of the Court, the law did not m inimally im pair the right to free expression, 

as the government did not produce evidence to show that an outright ban was 

necessary and that less intrusive regulation would be inapposite. Similarly, the 

government did not establish that the non-attribution of health warnings to the 

government was an essential part of the measure. While acknowledging the 

im portant role that deference might play in s. 1 analysis, McLachlin I was keen to 

stress its dangers and its lim its:

Deference must not be carried to the point of relieving the government of the 
burden which the Charter places on it of demonstrating that the lim its it has 
imposed on guaranteed rights are reasonable and justifiable. Parliament has 
its role: to choose the appropriate response to social problems w ith in  the 
lim iting  framework of the Constitution. But the courts also have a role: to 
determine, objectively and impartially, whether Parliament's choice falls 
w ith in  the lim iting  framework of the Constitution. The courts are no more 
permitted to abdicate their responsibility than is Parliament.^i

in this context, McLachlin J noted that there was a distinction drawn in Irw in  

Toy between cases where the law was balancing interests and cases where the law 

pitted the individual against the State, and the level of scrutiny that was appropriate 

in each. She then noted:

However, such distinctions may not always be easy to apply. For example, the 
crim inal law is generally seen as involving a contest between the state and 
the accused, but it also involves an allocation o f priorities between the 
accused and the victim, actual or potential.^^

McLachlin J’s point is a good one, and one that m ight have been made in Chaulk or 

Downey. The crim inal law distinction is not a simple one; some crim inal laws may 

protect liberties as well as restrain them. The Court was aware of those in Downey, 

but its system of categorisation did not adapt to accommodate this reality.

Even if  it was not done w ith  full elaboration or consideration, the Downey 

case posed a serious threat to the Irw in Toy category. It illustrated that even in 

crim inal process cases, the interest of others can be defended by the law in question. 

By deploying a reverse burden In this case, the State was, according to the Court, 

protecting the welfare of prostitutes who were vulnerable. It was a purely

5i/fo/dat[136], 
52 Ibid at [US] ,
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procedural matter, yet the liberties of others were being defended. The State was 

not the singular antagonist of liberty it was usually thought to be. Cases involving 

substance and those involving process had seemed to be a workable distinction, but 

Downey shows it not to be. Moreover, and adding to the confusion, in cases similar to 

Downey, no deference was shown despite the fact that the same arguments would 

seem to apply.^^ Choudry notes that the Court’s failure to appreciate the interests 

protected by the criminal law in some cases (which it arguably did in Downey) led to 

direct legislative reply in later statutes.^'^ With the category losing its integrity, and 

scepticism expressed in RJR MacDonald, it was clear that the criminal category 

drawn up in Irwin Toy would not persist for long.

Ot h e r  Categories

There w ere other attempts made to categories cases, and determine the level 

of interventionism that was appropriate in each. These fared little better than the 

criminal/civil distinction.

V u ln e ra b le  G ro u p s

One approach suggested that a less interventionist standard apply when the 

interest pursued by the law aimed to protect vulnerable groups in society. Perhaps 

the converse should also be true, and less interventionist standard should apply 

when the rights restricted  belong to vulnerable groups, for reasons such as those 

that underlie Ely’s political process theory of judicial review.^^ Colker^^ suggested

See, for example, R v Seaboyer [1991] 2 S.C.R. 577; 1991 CanLll 76 (SCC) where  a law that 
restricted cross examination of rape victims about their sexual history was struck down by the 
Supreme Court. McLachlin J, writing for the majority, noted the possibility tha t the more lax standard  
should apply, because there might be competing interests in this case. She held tha t even w ere  that 
the case, the law was too broad to pass minimum impairment. At 64.
S'* Choudhry, note 41, at 520. He cites R v Seaboyer, [1991] 2 S.C.R. 577 1991 CanLII 76 [SCC), where, 
in a subsequent law, the legislature highlighted that in the sta tu te’s preamble tha t sexual offence laws 
shield the rights of security of the person, privacy and equal protection of the laws for victims of 
sexual offences, and that such laws aim to balance the rights of both victim and accuser to the 
greatest extent possible. Choudry says this was done "clearly with a view to directing the Court to 
defer in future constitutional challenges." Ibid.
55 John Hart Ely, Democracy and Distrust: A Theory o f  Judicial Review  (Harvard University Press, 
1980]. Colker points out an inverse political process theory at w ork in the Canadian courts: when 
minorities and vulnerable groups have managed to secure protection through the  political process, 
the courts should be wary of interfering with that protection in the interests of protecting the rights 
of more powerful groups. However, there  is less evidence of standard  political process theory: that 
vulnerable groups’ rights deserve protection from courts because they are often not well represented  
in the political process.
5® Ruth Colker, "Section 1, Contextuality and the Anti-Disadvantage Principle”, 42 U Toronto LJ 77 at 
84
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tha t this principle was suggested by the Dickson CJ in Irwin Toy and adopted  in R v  

Keegstra.^'^

The first tim e this trend  can be seen is in Edwards Books, w here  Dickson CJ 

w arned  of the Charter becoming a tool for b e t te r  s ituated  group - in  tha t case, 

em p loyers -  to e rode  the liberties of the vulnerable  - in  this case, e m p l o y e e s . A t  

several points, he refers  to employees as being vulnerable  and subject to various 

p r e s s u r e s . I n  Irwin Toy, Dickson CJ again highlighted the im portance  of protecting 

vulnerable  groups, mindful tha t the law in th a t  case w as aim ed a t protecting 

children from the  coercive p ressu res  of advertising.^® He cited his opinion about 

certain  g roups in business regulation being especially "needy.” In Downey, Cory J 

s tressed  the  vulnerability  of prostitu tes  and the rela tionship  of violence and control 

that often existed be tw een  p rostitu te  and pimp.^^ This might have influenced his 

decision to adop t a less in terventionist s tandard  of review, even in a criminal case.

R V Keegstra^'^ w as a challenge to a prohibition on wilful prom otion  of hatred  

against an  identifiable group. The accused, a teacher  from Alberta, had been 

convicted of tha t offence, having conveyed anti-Semitic m essages to his students. 

The Suprem e Court upheld the law, finding it to be a justified limitation on the s. 2 

right to free speech. In so doing, Dickson CJ s tressed  th a t  the legislature had acted to 

defend the  rights and in terests  of vu lnerable  minorities. Dickson CJ noted that, in 

Oakes, the Court had held tha t one of the core principles of the  free and dem ocratic 

society envisaged by the Charter was the " inheren t dignity of the hum an  p e r s o n . " ^ ^  

He had no doub t th a t  this law was enacted to p ro tec t and  defend vulnerable 

groups.^'*

Colker argues th a t  these cases illustrate th a t  w hen  the s ta tu te  tha t restric ts  

rights is deployed to aid vulnerable  groups, the courts  are  less willing to intervene. 

There is som eth ing  to this, as this concern  with vulnerability  is ap p a re n t  in the

57 [1990] 3 S.C.R. 697; 1990  CanLII 24 (SCC).
58 "In interpreting and applying the Charter  I believe that the courts must be cautious to ensure that it 
does not simply becom e an instrument of better situated individuals to roll back legislation which has 
as its object the improvement of the condition of less advantaged persons.” 1986  CanLII 12 (SCC) at 
[141].
S'S 1986  CanLII 12 [SCC] at [69]; [128],

[1989] Canlii 87 at 70: "Thus, as courts review the results of the legislature's deliberations, 
particularly with respect to the protection of vulnerable groups, they must be mindful of the 
legislature's representative function."
61 1990 CanLII 34 (SCC] at 38.
«  [1990] 3 S.C.R. 697; 1990  CanLII 24 (SCC).
63 1990 CanLII24(SCC) at 44.
6'* See ibid  at 52, 53, 56.
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Court's rhetoric. However, it is not clear from the face of the judgments how 

differently the legislature is treated if it is protecting the liberties of vulnerable 

groups as opposed to the liberties of other groups. Perhaps it is a modifier of the 

"conflicting liberties” approach, but there was no indication of the extent of such a 

modification.

There are also a host of other issues with this vulnerable groups approach. 

Colker notes that Keegstra, anti-Semite though he might have been, was also part of 

a minority group whose right to free speech was being restricted by the S t a t e .  

Even if his minority was not thought deserving of protection, he was not a member 

of powerful group in society; far from it.

Ultimately, in Dunmore v' Ontario, t h e  Supreme Court recognised that where 

a vulnerable group is protected by the law, but another vulnerable group has its 

rights limited by the law, there is no relaxation of the standard of review, not even 

that usually done when the legislature balances interests.^^ This is confusing, to say 

the least.

There has been some support for a more interventionist standard w here the 

person whose rights were restricted was a member of a vulnerable minority. 

Choudhry cites one case w here this may have happened, and several dissents where 

such views were tentatively exp ressed , The Dunmore case, advocating strict 

review where the interest limited and those protected both belong to vulnerable 

groups, must be premised on this theory to some extent. However, it was never a 

principle fully embraced by the Court in the m anner one would expect if this 

vulnerability principle were a cornerstone of Charter jurisprudence.

Strong and Weak Rights

Another category focused on the strength of the rights in question. If a right 

was weaker, or more peripheral, then perhaps the standard of review would be 

more limited. Stronger, more central rights might w arrant more stringent scrutiny. 

The criminal/non-criminal distinction could be seen in this light, by ranking

Colker, note 56, at 109.
Dunmore v Ontario 2001 SCC 94 (CanLII), [2001] 3 SCR 1016. See Caroline Libman, “The Dunmore 

Departure: S 1 and Vulnerable Groups," (2003 ) 13(2) Constitutional Forum 30.
The groups in that case w ere sm all family farmers on one side and farm w orkers on the other.

8̂ Choudhry, note 41, at 513. He cites the case for the possib le adoption of this principle is UFCW 
Local 1518  V KMart Canada [1999] 2 S.C.R. 1083; 1999 Canlii 650  w here the Suprem e Court refused  
to defer to a legislative prohibition on secondary picketing because those w ho w ere targeted by the 
restriction w ere from a vulnerable group.
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criminal rights as m ore  central and im portan t than  others, though the re  is no 

evidence in the  judgm ents  tha t this w as a factor in the  d raw ing  up of th a t  category. It 

could also be ano ther  modifier of the m ore general conflicting in teres ts  approach.

Choudhry cites the example of internal ranking of various free speech claims 

w ithin the s. 2 protection of freedom of expression as an  exam ple of category. 

Obscenity, hate  speech, defamation, and commercial speech, for example, w ere  not 

accorded as much w eight as core political expression. Consequently, w hen 

regulating those areas, the State w as given m ore  leeway than  w hen  it w as regulating 

m ore im portan t classes of speech. This was possibly an o th e r  factor underpinning  

the landm ark  Irwin Toy decision, as tha t case involved commercial expression.

There a re  several problem s with this approach. First, it is of dubious value. 

This prioritisation of certain  rights might be som eth ing  th a t  can rationally be done 

within a freedom  of expression guarantee, bu t it would obviously be h a rde r  and 

m ore  controversial to do this in o ther  contexts, as it makes a priori assum ptions 

about the effects and harm s of certain rights violations. It does not consider the 

rights restric tions in context, bu t ranks based on presum ptions.

Secondly, the categories d raw n  in the free speech context are, themselves, 

dubious. Hate speech often contains political content, albeit from a political 

v iewpoint tha t is abhorred . Defamatory speech can also be used to good political 

ends; such speech might be highly politically pe r t inen t bu t for the fact th a t  it cannot 

be proven to be true. Should tha t speech then  be fu rther  divided, w ith  defam atory 

speech of a political na tu re  receiving m ore pro tec tion  than  th a t  concerned with less 

im portan t m atters?  Even with less obvious examples like obscenity, a rgum ents  have 

been pu t  forw ard saying tha t sexual speech had significant political impacts, which 

can in particular affect the lot of sexual minorities by controlling and influencing 

social m ores and sexual n o r m s . L i k e  the o the r  a t tem p ts  to d raw  categories, this 

approach  ultimately provides little guidance.

Choudhry, note  41 , at 515 .
See  Choudhry, note  41 , at 517; Lise Gotell, "Shaping Butler.  The N e w  Politics o f  Anti-Pornography"  

in Brenda Cossman, Sharon Bell and Lise Gotell (eds.)  B ad A t t i t u d e / s  on Trial: P ornography, Feminism  
a n d  the  B utler  Decision  (U nivers ity  o f  T oronto Press, 1997};  Lara Karaian, "Troubling the  Definition o f  
Pornography: Little Sisters, a N e w  Defining M om ent in Feminists ' E n ga gem en t  w ith  th e  Law?" 2 0 0 5  
17 Canadian Journal o f  W o m en  and the  Law 117.
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F r o m  Ca t e g o r i e s  t o  C o n t e x t

Over the years, various categories v^ere drawn up to establish a framework 

for when more- and less- interventionist standards of review should be offered. 

Many rationales underlay these categories, from the basic differences between 

criminal and civil cases, the expertise of the judiciary, the importance of the right at 

stake, and the extent to which the legislation protected the liberties and interests of 

others. None of these categories was without issue, as we have seen; it reductively 

considered these as binary factors that lead to either strong or weak review. 

Eventually, this system of categorisation fell by the wayside, to be replaced by a 

more fluid notion of contextual deference. It is not that the rationales behind these 

categories were abandoned completely. It was rather that they transitioned from 

being rigid categories, that resulted review being very potent or very weak, to being 

contextual considerations that would decide w hether or not deference was 

appropriate to particular determinations. This alters review in a more subtle and 

significantly less blunt way than the former approach.

The acknowledgment of the importance of context, and the undermining of 

the criminal/civil distinction, in RJR MacDonald was a step toward this. A more 

definitive rejection of categories came with Thompson Newspapers v CanadaP^ The 

case involved a free speech challenge to a law restricting the publication of opinion 

polls in the final three days of a federal election campaign, taken by one of Canada's 

major newspaper conglomerates. The challenge was rejected by the lower courts 

but upheld by the majority of the Supreme Court. When conducting the s. 1 analysis, 

Bastarache J, writing for the majority, said that all elements of the Oakes test had to 

be applied "with a close attention to c o n t e x t . ” j h e  majority, in many ways, 

endorsed the ideas underlying the categories drawn up by the courts; they simply 

did not want them to be applied as categories.

The judge said that with the contextual approach, the vulnerability of the 

group that the legislature set out to protect, and w hether or not the measure is 

protecting the interests of an identifiable group from attack by a more powerful 

group, is an important consideration for the Court.^^ He further acknowledged that 

difficulty in knowing or measuring the harms and effects of various measures was a

71 [1998] 1 S.C.R. 877; 1998  CanLII 829  (SCC).
72 Ibid at [87],
”  S e e / i /d  at [90]; [112],
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legitimate consideration/ '^  and tha t the s treng th  of the  constitu tional protection of 

speech could vary  depending  on the  na tu re  of the speech /^  However, he was not 

satisfied tha t any  of these  contextual considerations w ere  a t  play here. The speech in 

question was core political expression; Canadian voters  w ere  not a vulnerable 

group; there  w as evidence tha t voters would not be widely misled by inaccurate 

polls7^

in addition to this, the re  was an express rejection of categorisation by the 

m ajority of the  Court. The scepticism of the criminal/civil category th a t  McLachlin j 

expressed  in RJR MacDonald w as echoed and expanded upon by the  majority in this 

case:

[l]t is difficult to d raw  a sharp  distinction be tw een  legislation in which the 
s tate  is the  an tagonist of the individual, and tha t in w hich it is acting as a 
m ed ia to r  betw een different groups. Indeed, nothing in these  cases suggests 
tha t th e re  is one category of cases in which a low s tan d ard  of justification 
under  s. 1 is applied, and ano th e r  category in which a h igher s tandard  is 
applied. In my view, these  cases fu rther  the contextual approach  to s.

Bastarache ] in essence concluded tha t the distinctions tha t previously drew  

categories be tw een  types of cases were, in fact, "all factors of w hich the court m ust 

take account in assessing w h e th e r  a limit has been dem onstrab ly  justified.''^^ The 

Thompson Newspaper  case rejected tha t the process of categorization seemingly 

begun in Irwin Toy had ever begun a t all. It was, in fact, a considera tion  of contextual 

factors. Therefore, the case did not fully abandon  the fo rm er line of case law tha t we 

have explored; instead, it cast those cases in a new  light. W here  previously 

categories w ere  draw n, and less in terventionist s tanda rd  of review  w ere  used, now 

context would prevail, w ith all factors considered in totality  to see if particular 

de term ina tions  w ere  w orthy  of deference. The complexities of the  case could now 

be taken  into account, ra th e r  than  a category being th row n  into turm oil w hen  a case 

came along th a t  s traddled  a divide, such as a criminal law th a t  clearly defends the 

in teres ts  of a vulnerable  group, or seemingly low-value speech th a t  in fact had a 

political character.

See/Wc/at [113]; [115],  
Ibid  at [91].

76 Ibid  a t [117 ]-[118 ] .
77 Ibid  at [90],
78 Ibid.
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In the later case of Lavoie v C a n a d a ,Bastarache J restated that the Oakes 

test "will be applied with varying levels of rigour depending on the context of the 

appeal."^'’ He considered that since interests were being balanced, "some degree of 

deference is required in the application of Oakes.’’̂ '̂  On the other hand, he noted that 

the group whose interests the law defended was not a particularly vulnerable one, 

and that there was no complex scientific evidence in question. One can take from 

this that the amount of deference the judge extended in this case is not particularly 

great.

The departure from categorisation evident in the Lavoie case has made it 

subject to some criticism. Without expressly demanding a categorical approach, 

Johnson’s critique of Lavoie, which centres on deference not being adequately 

justified and too freely given, amounts to a critique of the move in Thompson 

Newspapers to a more contextual a p p r o a c h . ^ ^  He says "deference cannot be allowed 

to vaguely hover over the circumstances of a given a p p e a l . T h e  changes that took 

place after RjR I\^acDonald, he believes, led to "unpredictable and arbitrary 

results.

However, Johnson fails to grasp the extent of the difference between these 

two approaches. The attem pt to create categories was an alteration of the standard 

of review; the standards were more interventionist in certain categories, and less 

interventionist in others. It made broad, a priori assumptions about certain types of 

cases, and altered the standard of review for those types of cases accordingly. This 

was shown to be a very blunt approach. The categories were not fully thought out, 

and so cases arose where the category would insist on a more or less interventionist 

standard being applied w here this was not appropriate in the circumstances of the 

case. The move to contextual considerations does allow deference to "hover over" 

cases, but it does so in order to avoid inappropriate and blunt variations in the level 

of interventionism, it acknowledges that some of these concerns are better dealt 

with in the context of particular decisions rather than as higher-level, often 

oversimplified assumptions about different classes of cases.

”  [2002] 1 S.C.R. 769; 2002  SCC 23 (CanLII],
80 Ibid at [S3].
81 Ibid.
82 Alyn Johnson, "Abdicating Responsibihty: the Unprincipled Use of Deference in Lavoie,” 42 Alta. L. 
Rev. 561 2004-2005 .
8 3 at  569-70
8“̂ Leon Trakman, William Cole-Hamilton, Sean Gatien, “R v Oakes 1986-1997: Back to the Drawing  
Board," 36 Osgoode Hall L] 83 at 107.
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1 will la ter  a rgue th a t  the contextual approach  ultimately adopted  by the 

Court w as perhaps  im proved by the lessons learned  during  the years  of 

categorization.

R e l e v a n t  Co n t e x t u a l  Fa c t o r s

The rise and fall of categories provides insight into the  factors tha t are 

relevant in a contextual approach, and gives us a b ro ad e r  unders tand ing  of the 

rela tionship  be tw een  the deference, interventionism, and s tandards  of review than 

the narra tive  of categorisation by itself. 1 will canvass these  factors and discuss the 

rationale underly ing each. As w e will see, these factors a re  not analytically distinct, 

and they overlap in a variety of significant ways.

E x p e r t i s e

The first ra tionale  for deference seen in Canada w as the expertise  rationale. 

This w as one of the concerns underlying the criminal/civil d istinction in Irwin Toy. 

Criminal m atters , and those involving adjudication and the judicial process, are 

m atters  w ithin the peculiar com petence of the courts. The lack of particular 

expertise in m ost a reas  of civil law might explain a desire  to defer; the Court would 

claim no special expertise  in the retail labour issues central to the Edwards Books 

case. Choudhry suggests tha t expertise underlay  the additional deference show n by 

the Court in o the r  labour relations cases.

Scarcity of resources, and the expertise requ ired  to decide upon their 

distribution, w as ev ident in the ju risp rudence  of the  Suprem e C o u r t . D a v i d  

W isem an has argued  tha t lack of expertise in m anagem ent of finances has resulted 

in judicial re luctance to in tervene in respect of m any social and economic 

en tit lem ent cases, though these  decisions also involve concerns abou t the 

dem ocratic legitimacy of courts and problem s of incom plete evidence and are  not 

solely based on competence.^^ This was seen in Dickson CJ’s com m ents  in Irwin 

Toy.̂ ^

85 See Coudhry, note 41, at 512. The cases in question are McKinney v University o f  Guelph [1990] 3 
SCR 229; 1990  CanLlI 60  [SCC] and R v  Advance Cutting [2001] 3 S.C.R. 20; 2001 SCC 70 (CanLIi).

See, for example, Irv/in Toy [1989] CanHi 87 at 70 and 71.
®^See David Wiseman, "Competence Concerns in Charter Adjudication: Countering the Anti-Poverty  
incom petence Argument," 20 0 6  51 McGill LJ 503 at 505. Wiseman acknowledges, at 508, that 
legitimacy plays a separate role in adjudication of matters involving resources and social 
entitlements. Additionally, Some of the cases cited in his analysis, for example Chaoulli v Quebec
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Deference m ight be app rop ria te  w hen decisions are  m ade by the  legislature 

in area which it is considered to be expert. W hen considering this as a contextual 

factor, the com parative advantages of particular organs of governm en t in draw ing 

up policy now  seem  to m anifest in a different way.^^ Rather than  simply thinking the 

legislature m ore  expert, the Court has instead focused on the w ay  in which 

legislative choices a re  made, and offered deference in the respect of the  s tanda rd  of 

proof required of the  State accordingly, or focusing on the dem ocratic  charac ter  of 

legislative choices. These concerns, taken together, underlie  a g rea t deal of the 

deference show n to the legislature by the courts.

Speculative Measures and Evidence

Rather than  focusing on expertise  in and of itself, the Canadian courts  have 

extended deference to legislative consideration  of speculative or inconclusive 

evidence. This deference has manifested in the relaxation of the s tan d a rd  of proof 

required of the State w hen justifying limitations of rights. Grounded by the 

"dem onstrably  justified" language of s. 1, the Oakes Court requ ired  significant 

empirical proof of contentions the State m ade in its a t tem p ts  a t justification. 

Evidence needed  to pass various parts  of the te s t  should be "cogent and  persuasive 

and make clear to the Court the consequences of imposing or not imposing the 

limit.”‘̂ ° McLachlin J in RJR MacDonald said tha t the Oakes te s t  w as "an exercise 

based on the facts of the law at issue and the proof offered of its justification, no t on 

abstractions.

This focus on empirical proof tu rned  ou t to be problematic. As Choudhry puts

it;

[2005] 1 SCR 791; 2005  SCC 35 (CanLII) might fall m ore com fortable under the next category of 
speculative or inconclusive evidence, since the Court expressed difficultly in evaluating the social 
science evidence about private healthcare placed before it.

See Irwin Toy [1989] Canlii 87  at 70, w^here discussing the problem  of conflicting and w ell founded  
dem ands on the resources of the State, he said "Democratic institutions are m eant to let us all share 
in the responsibility for these difficult choices.” As v^e will see in the next section, Dickson CJ also had 
an extensive focus on indeterm inate, com plex evidence.
89 W iseman w ould argue that alm ost all o f the factors discussed here are various challenges to the 
com petence of the court, and that ultimately, lack o f expertise underlies the entire schem e of 
deference. See W iseman, note 87. As I will argue below , a clash of in terests rationale could have force 
that is independent o f com petence, such that even if the courts w ere undeniably better at making 
decisions on such m atters, deference might still be appropriate.
90 1986 Canlii 46  (SCC) at [68].
91 1995 Canlii 64  (SCC) at [133].
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Public policy is often based on approxim ations  and extrapolations from the 
available evidence, inferences from com parative data, and, on occasion, even 
educated  guesses. Absent a large-scale policy experim ent, this is all the 
evidence th a t  is likely to be a v a i l a b l e . ^ ^

It w as hardly  irrational for the Canadian courts  to dem and  cogent proof from the 

State; indeed, it fits u'ell w ith the language and ten o r  of s. 1. Rather, it w as the 

practical effect of this bu rden  tha t w as problematic. Empirical proof seem ed a fair 

dem and  in theory, but, in practice, th e re  a re  m any areas in which the  State will not 

have such proof, and can never hope to have. To insist th a t  the State justify every 

m easure , and any choice to eschew  alternative m easures, by reference to empirical, 

scientific evidence is to condem n m any if not m ost laws to failure. It would, in the 

w ords  of La Forest J, make it "impossible to govern.

In Irwin Toy, the re  was an issue of inconclusive proof. It was acknowledged 

tha t though the State could establish tha t children aged be tw een  tw o and six years 

could be m anipula ted  by advertising, the evidence as to the  effect of advertising of 

children up the age of th ir teen  - th e  age a t which the restric tion  was lifted- was 

inconclusive. Dickson C] w as willing to defer to the legislature’s de term ina tion  of the 

issue:

if the legislature has m ade a reasonable  assessm en t as to w here  the line is 
m ost p roperly  draw n, especially if th a t  a ssessm en t involves weighing 
conflicting scientific evidence and  allocating scarce resources  on this basis, it 
is no t for the court to second guess. T hat would only be to substitu te  one 
estim ate  for another.^'’̂

Proof of the reasonab leness  of an a ssessm en t is, of course, not proof of the fact itself. 

The Court defers to the decision.

This accom m odation  has not abandoned  the req u irem en t for the State to 

adduce proof entirely;^^ it has m erely offered deference in certain cases w here  

empirical p roof w ould  be difficult or impossible, and  there fo re  w hosoever bore the 

bu rden  to produce it would invariably lose. W hen stric t empirical proof is not

Choudhry note 41, at 524.
1995  Canlii 64 [SCC] at [68], quoting a judge in the lower court.
[1989] Canlii 87 at 66.
Choudhry notes that in Ford v Quebec [1988] 2 S.C.R. 712; 1988  CanLII 19 [SCC], the Court held that 

a com plete absence of evidence as to the minimum impairment and proportionality limbs of the 
Oakes test could not be sufficient.
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forthcoming, other evidence must be offered to show that the legislature made a 

"reasonable assessment."

This deference is not absolute: the non-empirical or inconclusive proof the 

State can adduce might not be enough to justify the State action. In RJR MacDonald, 

McLachlin J said the State, in order to meet its burden of proof, could draw  "rational 

inference from evidence or established t r u t h s . P r o o f  might be provided "by the 

application of common sense to what is k n o w n . H e r  standard was that the State 

must produce a "reasoned dem onstration”^̂  with these various types of evidence. 

On the facts of the case, though the evidence presented did prove some link between 

advertising and consumption of tobacco, it was insufficient to justify the breadth of 

the measure, which banned use of tobacco trademarks on any non-tobacco product, 

including cigarette lighters, and did not attribute health warnings to the 

government.^^

The Supreme Court extended deference to the legislature and relaxed the 

standard of proof required from the State because it came to acknowledge that the 

legislature had to operate with imperfect knowledge and could not always have 

empirical proof to justify its actions. There is an expertise concern here: as Dickson 

CJ noted in Irwin Toy, for the courts to draw a new line where no precisely correct 

line can be drawn would be to substitute one imperfect assessment for another.

However, the Court’s assessment might not be any worse than the 

legislature's;^®^ there must be an additional element justifying deference in this 

instance. It may be democratic legitimacy; when all other things are equal, the 

legislature’s representative function means that its decisions have increased 

legitimacy.^oi

96 1 9 9 5  Canlii 64  (SCC) at [128 ],
Ibid  a t [137 ], It sh ou ld  be n oted , h o w ev er , th at th ere  is a lim it to  th e  e x ten t to  w h ich  Canadian  

cou rts w ill accep t th is  "proof by com m on  sense."  For a d eta iled  an a ly sis o f  th is issu e , s e e  C houdhry, 
n ote  4 1 , 5 2 8 -5 3 0 .
98 Ibid  a t [129],
99 Ibid  a t [1 5 8 ] - [1 5 9 ] ,
100 A lternatively , it m ight b e th at th e  Court is m aking a d eep er  p o in t a b o u t ex p ertise; th a t sin ce  
a sse ss in g  im p erfect ev id en ce  and form ing  p o licy  is e ssen tia lly  w h at leg is la tu res  do, and th erefore  
th ey  do, in fact perform  b etter  im p erfect a sse ssm e n ts  b ased  on partial ev id en ce , in feren ce  and  
com m on  sen se .
101 In McKinney v U nivers ity  o f  Guelph, La F orest J said  that the im pact o f  m ea su res  such  as m and atory  
retirem en t w ere  "not m atters cap ab le  o f  p rec ise  m easurem ent."  [1 9 9 0 ] 3 SCR 229; 1 9 9 0  CanLll 60  
(SCC) at 84 . Such d ec is io n s  "m ust in ev itab ly  be th e  prod uct o f  a m ix o f  con jectu re , fragm entary  
k n ow led ge , gen era l ex p er ie n c e  and k n o w led g e  o f  the n eed s, a sp ira tion s and re so u rces  o f  so c ie ty , and  
o th er  com p on en ts. T hey are d ec is io n s  o f  a kind w h ere  th o se  en gaged  in th e  p o litica l and leg is la tive  
activ itie s  o f C anadian d em ocracy  h ave ev id en t ad van tages over  m em b ers o f  th e  judicial branch ... This

126



With the  dem ise of categories, this case-by-case deference to particular 

determ inations , based  on the  necessarily incom plete na tu re  of the proof and 

evidence available, is very im portant. It provides leeway to the  sta te  in difficult cases 

w ithou t requ ir ing  a categorical dilution of the s tandard  of review  itself.

Conflicting Liberties. Interests, and Rights

Alongside the  expertise  rationale, less in tervention  in civil law cases was 

justified by reference to conflicts of liberty. This idea of balancing conflicting 

in terests  is very  much tied in with the o the r  factors under  discussion such as 

expertise, as sessm en t of speculative evidence and dem ocratic  legitimacy. 

However, it is a s tandalone consideration bols te red  by its relevance to these o ther 

factors.

The fact th a t  ano ther  pe rso n ’s liberty - a  person  w ho is not before the court-  

is a t s take if the  legislature 's  course of action is overtu rned , is enough to w arran t  

judicial caution. However, in addition to this, the evidence underly ing the decision 

may be com plex and inconclusive; the legislature might have expertise  in balancing 

in terests  and liberties of different sectors of society; the conflict of competing 

in terests  m ay be an indissoluble stalemate, and the m ost legitimate solution may be 

one endorsed  by a popularly  accountable legislature. In those circumstances, 

res tra in t is also w arran ted  because the legislature’s resolution of the  issue may be 

substantively  b e t te r  than  the courts ’. Depending on how these  concerns combine, 

the response  to conflicting liberties could be deference or non-interventionism .

The p rob lem  with non-in terventionism  grounded  on the conflicting in terests  

category is th a t  it has the potential to w eaken  review  in a lm ost every  case, because 

a lm ost every  law  pro tects  som eone 's  in teres ts  on som e level. The Canadian courts 

came to gradually  realise this as the criminal/civil category set up in Irwin Toy

d o es  n ot  a b so lv e  th e  judiciary o f  its const itu t ional ob ligation  to scrutin ize  leg is la t ive  action to ensure  
reason ab le  c o m p l ia n c e  w'ith const itu t ional standards, b u t  it d o e s  im port greater  c irc um sp ect ion  than  
in areas such  as  th e  crim inal justice  sy s tem  w h e r e  th e  courts' k n o w le d g e  and u n dersta n d in g  affords  
it a m uch h igher  d e g r e e  o f  certainty." Ibid.
102 In Irw in  Toy, D ickson CJ exp ress ly  linked the  b alancing  o f  d ifferent in terests  to  expertise ,  
a s s e s s m e n t  o f  sp ecu la t iv e  ev id en ce  and dem ocrat ic  legitim acy. "When striking a balance b e tw ee n  the  
claims o f  c o m p e t in g  groups, the  ch o ice  o f  m eans, like the  cho ice  o f  ends, frequently  will  require an  
a ss e s s m e n t  o f  confl icting  scientif ic  e v id en ce  and differing justif ied d em a n d s  on  scarce  resources .  
D em ocratic  in s t itu t ion s  are m ea n t  to let us all share  in the  resp on s ib il ity  for th ese  difficult choices.  
Thus, as courts  r e v ie w  the results o f  the  legislature's deliberations ,  particularly w ith  respect  to the  
protect ion  o f  v u ln era b le  groups, th ey  m u st  be m indful o f  the  legislature's r e p resen ta t ive  function." 
[1 9 8 9 ]  C a n l i i 8 7 a t 7 0 .
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began to collapse. A m ore w orkable  distinction might have considered the 

rem oteness  of the  in te res t  or liberty, which a t least would  have allowed the 

Canadian courts  to separa te  those criminal cases w here  the State w as an antagonist 

to liberty and those  w here  it w as directly defending the liberty  of others.

A further potential modifier is the s trength  of in te res t  or liberty  the law is 

defending. In particular, the  law could be deployed in defence of o the r  constitutional 

rights, which would potentially  dem and even less in terven tion is t review  to ensure  

tha t in the course of vindicating the constitutional rights of some, the  courts  do not 

tram ple  the constitutional rights of others. However, despite  som e hints at such an 

approach, it has not been  fully developed.

It is possible th a t  the conception of liberty taken in Oakes underlies  m any of 

the difficulties w ith  the Oakes test. Richard Moon puts forw ard  an interesting 

argument, which suggests th a t  the Oakes test 's  variability in speech cases can also be 

traced back to the Suprem e Court grappling with cases w here  the individualist 

conception of liberty  seen in Oakes proved to be inapposite:

[I]n freedom of expression cases, the Court is not simply balancing separate  
in terests  and giving priority  to one value of right over another. Rather, it is 
making a complex judgm ent about the realization of individual agency and 
identity in com m unity  life.^^^

Speech, being com m unication be tw een  individuals, has the p ow er to enlighten and 

inform, as well as mislead, manipulate, harass, and horrify. The Suprem e Court's 

model of liberty would seek to d raw  a line be tw een  these two characteristics, but 

Moon argues "there  is no bright line to be drawn.''^^^ Consequently, he suggests the 

Oakes te s t  had to be altered  to accom m odate this reality. He fu rther  suggests that

Cases like R v Downey illustrated that even procedural elem ents of the criminal law, such as 
burdens of proof, can be deployed in deference of the interests o f others.

La Forest J in E dw ards Books said that "attempts to protect the rights o f one group will also 
inevitably im pose burdens on the rights o f other groups. There is no perfect scenario in which the 
rights of all can be equally protected."1986 CanLll 12 (SCC) at [183], Choudhry suggests that 
"Keegstra can be understood as a case in which legislation protected the rights to freedom  of 
expression of racial and religious m inorities by protecting them from the harm o f silencing, and 
Edwards Books a case w here Sunday closing legislation protected the right to freedom  of religion of 
Sunday-observing retail em p loyees.” Choudhry, note 41, at 514.
105 Richard Moon, "Justified Limits on Free Expression: The Collapse of the General Approach to 
Limitations" 2002 40 Osgoode Hall LJ 337  at 365.
10® Ibid.

128



the problem s developing a consistent approach  to applying Oakes in equality cases is 

a sym ptom  of the  sam e problem.

The conflicting in teres ts  or liberties rationale  was initially used as a w ay to 

justify a less in terventionis t s tandard  of review in certain  cases. The failure to limit 

it, however, th rea ten ed  to deny scrutiny in alm ost every  case. The Canadian courts 

s truggled with this reality, bu t failed to limit it by reference the rem oteness  or 

im portance  of the liberties the law defends. After the  collapse of categorisation, this 

rationale  m ay be focused m ore on deference, causing the courts  to accept legislative 

determ ina tions  e ither  because they are  superio r  to the ir  own, or are  based on 

specula tion or uncertainty.

Vulnerable Groups

A nother contextual factor the Canadian Courts will consider in affording 

deference to the legislature is the extent to which the group defended by the law is a 

vulnerable  group in society.^^^ This rationale could modify or nuance a conflicting 

liberties case, to make sure  tha t the Charter was not used as a regressive tool for the 

w ealthy to undo gains m ade in the dem ocratic system  by less well s ituated  groups.

However, this approach  had its ow n problem s. Many groups could be 

classified as vulnerable, and at various stages c h i l d r e n , r e t a i l  w o r k e r s , a n d  

p rostitu tes^ ii w ere  seen as vulnerable. Exactly w h a t makes one vulnerable  in o rder  

to trigger this rationale  is no t clear, is it clear w h e th e r  this vulnerability

offers additional norm ative deference to the legislature’s individual determ ination , 

or w as to change the  s tandard  of review by making it even less interventionist. It 

may have been  an a t tem p t to modify the conflicting liberties rationale, bu t it only

'07 Ibid  at 366.
108 por a recen t  trea tm e n t  o f  m inority  groups in leg is lat ive  e n actm en ts ,  s e e  H eather  MacNaughton  
and Jessica Connell, "A Delicate Balance: The Challenges Faced By Our D em ocratic  Institutions In 
Reconciling T he C om peting  Rights And Interests  Of A D iverse  Population," (2 0 1 1 )  4 4  UBCLR 149. See  
also  Caroline Libman, n o te  66.
109 /rw/n Toy [1 9 8 9 ]  Canlii 87.
110 E dw a rd s  Books  1 9 8 6  CanLlI 12 (SCC).
111 D o w n e y  1 9 9 0  CanLli 3 4  (SCC).
112 This resu lted  in s o m e  un certa in ty  ov er  w h e th e r  or not  this rationale  w a s  actually  at play in certain  
cases .  See Choudhry, n o te  41 , at 51 3 ,  w h o  n otes  that this rationale  m igh t explain  addit ional deferen ce  
afforded to la w s  p rotect ing  religious m inorit ies  in R v K eegstra  and law s  protect ing  w o m e n  in R v 
B utler  [1 99 2 ]  1 S.C.R. 45; 1 9 9 2  CanLIl 1 2 4  (SCC) but that it w a s  n ever  explic it ly  put forward by the  
Court. He further n o te s  that the vu lnerabili ty  o f  sm o k ers  m ay  under lie  La F orest J’s op in ion  in RJR 
MacDonald.
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added to confusion su rround ing  it, and its role in the post-categorisation 

consideration of contextual factors is unclear.

Democracy and Legitimacy

A deep concern abou t legitimacy of court actions versus  the dem ocratic 

function of legislatures underlies  m any of the factors un d er  discussion here.^^^ After 

all, the Charter envisages a free and dem ocratic society; dem ocracy  is one of the core 

values tha t the Charter is founded on. Dickson CJ said in Oakes th a t  the "very 

purpose  for v^hich the  Charter v^as originally en trenched  in the Constitution" was to 

ensure  tha t Canada vi^as and vi^ould always be such a society.^^'^ In considering 

com petence and expertise, and the weighing of conflicting evidence, it is clear tha t 

the courts feel tha t if they  are  no be t te r  at answ ering  difficult questions than 

legislatures, the ir  an sw ers  to those questions are  not as legitimate as those  provided 

by dem ocratic  b ranches  of governm ent. Dickson CJ sees the  difficult task of 

reconciling conflicting in terests , and d is tr ibuting scarce resources, as one of the key 

represen ta tive  functions of legislatures. The vulnerable  g roups category 

discussed above also has a s trong  rep resen ta tion  element, as the courts  a re  loath to 

undo victories w on by those  groups in the dem ocratic process.

This concern has been  relied on by the Suprem e Court, though with less 

direct e laboration  than  one might wish. However, it has also been  aw are  of its own 

institutional functions, and as McLachlin J said in RJR MacDonald, has tried to ensure  

tha t this concern does not resu lt in the courts abdicating the ir  ow n constitutional 

role of ensuring  the governm ent stays w ithin the "limiting f ram ew ork” of the 

Charter.ii^

Of course, it can be questioned  w h e th e r  or not the courts  have successfully 

balanced these  concerns, and M artha Jackman has argued that, in fact, the courts ’

113 In his ju d gm en t in RJR M acDonald,  La F orest J tied  a lm o st all o f  th e se  factors to  th e  fact th at th e  
leg isla tu re  w a s co m p o sed  o f  e lec ted  rep resen ta tiv es  o f th e  peop le: "Seen in th is  w ay, it is clear that 
th e  Act is th e  v ery  typ e o f  leg is la tio n  to  w hich  th is Court has g en era lly  accord ed  a h igh d egree  o f  
deferen ce. In drafting th is leg is la tion , w h ich  is d irected  tow ard  a laudable socia l goal and is d esign ed  
to p rotect vu ln erab le  grou p s. P arliam ent w as required  to  com p ile  and a s s e s s  co m p lex  socia l sc ien ce  
ev id en ce  and to  m ed ia te  b e tw e e n  com p etin g  socia l in terests . D ecision s su ch  as th e s e  are  properly  
a ssign ed  to  our e lec ted  rep resen ta tiv es , w h o  h ave at th eir  d isp osa l th e  n e c e ssa r y  reso u rces to  
und ertake them , and w h o  are u ltim ate ly  accou n tab le  to  th e  e lec to ra te .” 1 9 9 5  Canlii 6 4  [SCC) at [70]. 
ll'^/fe/^/at [64].
115 Irwin Toy  [1 9 8 9 ] Canlii 87  at 70.
11® 1 9 9 5  Canlii 6 4  (SCC) at [1 3 6 ]. She a lso  m ade it clear that recogn ition  o f  th e  so c io -eco n o m ic  
con tex t o f  a particu lar p iece  o f  leg is la tio n  cou ld  n o t be taken  so  far as "treating th e  ch a llen ged  law  as 
a un ique so c io -eco n o m ic  p h en o m en o n , o f  w h ich  P arliam ent is d eem ed  th e  b e s t  ju dge.” At [134].
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s tance has underm ined  dem ocratic  values in particular c a s e s . S h e  bem oans the 

fact th a t  the Suprem e Court has not properly  considered the ex ten t to which 

vindication of rights can enhance dem ocracy ra th e r  than  underm ine  it^i® j h i s  

w^ould be a m isconception similar to the Court's initial view on the  relationship 

be tw een  individual liberty and the laws of the State; ra th e r  than  always restricting 

and underm in ing  democracy, judicial review and the vindication of rights can serve 

to enhance it.

To deal w ith this as a contextual factor, dem ocratic  legitimacy could be used 

to defer to a legislative choice in the event of uncertainty, or a clash of conflicting 

values. It could also s tand  alone, w ith  m ore "dem ocratic” decision receiving more 

deference. This would involve the court assessing the ex ten t and quality of 

legislative deliberations.

Strength of the Right

The Canadian courts  briefly engaged with the idea tha t certain  rights, being 

less im portan t than  others, should p rom pt a less in terventionis t s tandard  of review. 

This had significant problem s, which w ere  discussed above. However, there  is a far 

m ore fundam ental problem  with this rationale: it is not a rationale  for deference at 

all; it can only justify a change in the level of in terventionism , or deny deference tha t 

would offered p u rsu an t to som e o ther  rationale.

The s treng th  of the right a t question does not a lte r  the particular decision 

m ade by the legislature. It does not make the legislative decision m ore  - o r  less- 

correct. It does not affect the com petence of any body. This is no t a rationale for 

deference; it does no t give any reason w hy the decision reached  by the legislature is 

one tha t the  courts  should respect and subm it to. It is ra th e r  a suggestion tha t courts 

be less in terven tion is t  because some rights are  less important.^^^

If this rationale  is to play a role after the  dem ise of non-in terventionist 

categorisation, perhaps  it could be seen as a coun te ra rgum en t to deference. When 

the right in question  is particularly  strong, and deference might o therw ise  be offered 

for som e o the r  reason, the form er consideration can overbea r  the latter. Viewed this

Martha Jackman, "Protecting Rights and Promoting Democracy: Judicial Review Under s 1 of the 
Charter," 34 Osgoode Hall LJ 661.
118 Ibid at 663.
11̂  For further arguments that preferred rights should not be a reason for deference, see  Brian Foley, 
Deference and the Presumption o f  Constitutionality,  (iPA, 2008)  at 118-119  and Chapter 5.
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way, this is telling courts not to defer when rights are strong because the 

consequences of that are more severe. It does not justify deference when weaker 

rights are at play. There must be some other rationale, say expertise or a clash of 

interests, to do that. Weak rights are therefore not an argum ent for deference; 

strong rights are an argument against it.

C o n c l u s i o n

We will shortly examine the ways in which the Oakes test changed over the 

years; as we will see, there has been a great deal of change in the standard of proof 

required of the State, and the importance of empirical evidence. The struggle with 

interventionism, deference, and categorisation, however, tells the broader story of 

how the Canadian Supreme Court attempted to rationalise the divergence in its early 

s. 1 jurisprudence.

The Oakes test was premised on the idea that all Charter cases could be dealt 

with by a generic, unitary formula, which took the facts of a case into account but did 

not vary the substance of the test in different cases. Later, the Court seemed to 

realise that this premise was faulty; laws defend liberty, not merely restrain it; 

courts are sometime no better at making decisions than legislatures, and are 

sometimes worse; empirical proof for elements of the standard of review would not 

always be available.

Initially, the Court’s response was essentially to alter the test to make it less 

interventionist. But it also tried to limit this change, by making the less 

interventionist standard appropriate in only some categories of cases. This process 

was unsuccessful because though the Court had begun to understand that highly 

interventionist judicial review would grind the operation of government to halt, it 

did not yet appreciate how difficult it was to make a priori judgments about 

categories of cases that were consistent and applicable across the board.

Eventually, the Court came to realise that the factors they were considering 

could not be distilled into the binary choices that categorisation required. What 

resulted was a confusing oversimplification of complex problems into blunt and 

poorly tailored categories. The demise of categorisation was the gradual realisation 

that many of these factors were too complex to be treated this way. Instead of 

fundamentally altering the standard of review, making it less interventionist, the 

courts began to offer deference to particular determinations, based on the presence
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or absence of certain  factors. By changing previously rigid categories into flexible 

contextual factors, courts  could consider w h e th e r  particu lar  determ ina tions  might 

u^arrant deference, ra th e r  than  assum ing tha t all cases in tha t category w ere  

identical.

Of course, th e re  may be problem s with this approach. The contextual nature  

of the new  inquiry leads to g rea te r  possibility for unprincipled d ep a r tu re  from 

previous cases and principles, relying on the context of the case to differentiate it. 

This is certainly a potential problem. However, d ep a r tu re  from past cases does not 

have to be unprincipled and a rb itra ry  if it is genuinely guided by contextually 

app ro p ria te  considerations. Moreover, one of the  problem s with non-in terventionist 

categories is tha t they  are  inflexible; increased flexibility is an  essential pa r t  of any 

solution.

W hatever the flaws in the categorisation approach  in Canada, and even if 

contextual considera tion  is a be t te r  model to undertake, going th rough the process 

taught som e very valuable lessons. First, it w arned  against a t tem p ts  at universality 

in the application of the Oakes test, and showed the  im portance  of context in 

applying the various elem ents  of the test.

Secondly, the  judgm ents  of the courts, bo lstered  by a thriving academic 

li te ra tu re  on the subject, explored w hen less in tervention might be appropria te , and 

w hen courts  should be deferential to legislative judgm ents. Courts w ere  able to 

be t te r  un d ers tan d  how  these  factors played in to a given decision, and therefore 

be t te r  consider them  in the contextual approach  tha t was ultimately favoured by the 

courts, if a contextual approach  had prevailed from the outset, these  factors might 

not have been so well understood . The contextual approach  would  there fore  have 

been m ore  likely to becom e an opaque exercise, w ith  ne ither  judges nor those 

reading the ir  judgm ents  unders tand ing  the factors tha t w ere  being taken  into 

account.

Thirdly, it perhaps  show s the folly in trying to deal w ith variability in the 

applications in s tandards  of review through fundam ental a ltera tions  to the s tandard  

of review. There  are  too m any factors to account for, and even seemingly w orkable 

distinctions, such as the one be tw een  criminal and civil cases, w ere  show n to be 

problematic. Inflexible rules cannot account for these  nuances, and case-by-case 

deference is needed, ra th e r  than broad decisions to change the level of 

in terventionism  of the s tandard  of review.
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Having seen how the Canadian courts struggled with deference and 

interventionism, we must now see how the Oakes test changed as it was appHed, and 

how it reflected these developments.
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5  -  T h e  E v o l u t i o n  o f  t h e  Oa k e s  T e s t  in  C a n a d a

We have already seen how the Oakes test came about in Canada, and traced 

the deference that the Canadian courts used to gradually alter it. This chapter will 

conclude the discussion of Canada by looking at how each part of the test was 

applied by the Canadian Supreme Court, and what each part of the test has been 

used to do. Through this, it can be established what the Oakes test really did; what 

changes it underwent; what parts have proven to be central; and w hat parts have 

been largely forgotten.

At the outset, it is important to observe that the Oakes test has not been 

applied as strictly as its language would suggest. Each part of the test has undergone 

changes and alterations, often departing in some sense from the original text, either 

patently or more subtly. Some of this weakening has been the result of contextual 

deference; others are non-interventionist changes to the test, or non-application of 

the test.

There are four trends to track in looking at the objectives part of the test. 

First, there has been no clear metric to measure the importance of objectives, and as 

a result the strength of this requirement is questionable. Second, the Court has held 

that subjective purposes should be considered. However, the Court has failed to be 

consistent in this, and certain cases suggest that objective motivations have been 

considered. Third, the courts have grappled with the idea of a shifting purpose -a  

law enacted for one reason, but maintained for ano ther-  and, again, have struggled 

to maintain consistency. Finally, there have been concerns expressed about framing 

objectives too generally. These many issues make the objectives jurisprudence of 

the Canadian courts very complex, and somewhat different to the strong, s tand

alone test that was envisaged in Oakes.

The rational connection test was extremely strong as outlined and applied in 

Oakes. Almost immediately, this position began to weaken, and this gradual erosion 

will be explored. In addition, the standard of proof set out in Oakes has been in 

large part abandoned for this test, and the self-evidence of rational connection has 

been sufficient in some cases. More fundamentally, there is an outstanding question 

as to w hether or not rational connection serves as any kind of restraint on legislative 

action at all, and w hether it has any force.
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The m inim um  im pairm en t test has two histories, w hich are  in s ta rk  contrast 

to one another, and even seem  contradictory. First, the m inim um  im pairm en t test 

w as highly diluted in Edwards Books and subsequen t cases, falling far from its 

seem ing s trength  in Oakes. Second, the m inim um  im pairm en t te s t  has proven at 

times to be surprisingly  s trong  in spite of this, being the p a r t  of the  Oakes te s t  most 

frequently  being used to invalidate legislation. Several explanations for the  varying 

strength  of this te s t  will be offered, including an extensive analysis of the  Canadian 

courts ' s trong  stance against blanket bans. Having found these  ra tionales  wanting, 

the possibility of the m inim um  im pairm ent te s t  combining w ith  the  proportionality  

balancing stage will be examined.

Finally, the  balancing te s t  in Oakes has proven to be a big nothing, having 

never been  used independen tly  to strike dow n the law. In theory, how ever, it should 

be absolutely central to the Oakes analysis. The failure of this te s t  will be examined, 

and som e explanations suggested. This will involve a closer analysis of the  overlap 

of m inimum im pairm en t and balancing; an analysis of the consequences  of a law 

failing balancing, and w hy tha t might make courts w ary  of invoking it; and an 

exploration of w h a t the app rop ria te  relationship be tw een  m inim um  im pairm ent 

and balancing might be, and how  the Canadian courts’ pursu it  of tha t may have led 

to these difficulties.

O b j e c t i v e s

The first p a r t  of the Oakes test, establishing an im p o rtan t  objective, is one of 

the m ost crucial. The te s t  has s trength  of itself: an objective m u s t  be im portan t in 

o rder  to pass m uster. However, even m ore significantly, every s u b se q u en t  step of 

the Oakes te s t  analysis tu rns  on the objective of the law. As such, the  objective set 

out in this first s tep  will significantly impact the res t of the  test.

Importance

The Oakes te s t  affirmed the need for of an independen t a ssessm en t of 

im portance for any objective pu t forw ard to justify a limitation on rights, which had 

been first established in R v Big M Drug M art}  In setting out the  test, Dickson Cj

1 [1985] 1 SCR 2 9 5 ,1 9 8 5  CanLII 69 (SCC) at [81]: "The declaration that certain objects lie outside the 
legislature's pow er checks governm ental action at the first stage of unconstitutional conduct.” See 
Chapter 3, text accom panying note 31-40.
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quoted  Big M to the  effect tha t the objective m us t be "of sufficient im portance to 

w a r ra n t  overrid ing  a constitutionally  pro tec ted  right or f reedom ”  ̂ He provided 

som e m inim um  guidance as to how  this would work. To be sufficiently im portant,  

the concerns had to be "pressing and substantial"^ and not trivial, and also not 

"discordant w ith  the principles integral to a free and dem ocratic  society.”  ̂On its 

face, this seem s to suggest "rigorous scrutiny" of objectives.^

This r igorous scrutiny has not come to pass, however. Indeed, this part  of the 

te s t  "has been satisfied in all bu t one or tw o of the Charter cases th a t  have reached 

the Suprem e Court”  ̂and these  are  cases th a t  p reda ted  the Oakes test.'^ Moreover, 

the im portance  of objectives is often found to be basically self-evident. In Oakes, the 

im portance  of com bating drug trafficking was, "to a large extent, self-evident."^ In 

Edwards Books, evidence on the im portance of a com m unal res t  day was sparse, but 

the Chief Justice accepted the "self-evident desirability" of communal rest days.^This 

self-evidence apparently  derived from the fact tha t communal leisure activities are 

"amongst the simplest but most profound joys tha t any of us know.”i° Self-evident 

im portance is an accepted proof of importance.

An objective has a lm ost never been found to be insufficiently im portan t or 

too trivial to pass  this stage of the Oakes enquiry. It m ight be tha t no law with such 

an objective has ever m ade its way before the  courts. It m ight be tha t the courts 

w ould be loath to accuse the legislature of acting for trivial or illegitimate reasons if 

o the r  possibilities are  open; they might hypothesise  the  objective to som e degree, or

2 Oakes [1986] 1 S.C.R. 103; 1986 CanLII 46  (SCC) at [69] quoting Big M at [139],
3 Ibid at [69]

Ibid.
 ̂ Peter Hogg, Constitutional Law o f  Canada, (5*  ed, Carswell, 2007 ]  at 38-23.

6 Ibid.
 ̂These cases w ere discussed in Ch 3. First, in Quebec School Board  the Court held the objective to be, 

in essence, the denial o f  the right. If the case was about objectives, that means that the Court also 
implicitly rejected either that the measure aided Quebec’s pursuit of a "distinct society” based around 
the French language or held that the objective of achieving such a society w as not legitimate. 
However, in the later case of Ford v Quebec [1988] 2 SCR 712; 1988  CanLII 19 (SCC) the similar, if 
perhaps broader, objective of protecting the vulnerable position of the French language was  
recognised as legitimate. The law in question, mandating that public signs be in French only, was  
ultimately struck d ow n as disproportionate. See Hogg, note 5, at 38-24. Second, in Big M, the 
objective was to restrict freedom of religion, which was directly incompatible with Charter values. 
However, as will be discussed below, this was held to be the objective of the law because of two  
unusual features of  how  the objective was ascertained, which may explain w hy this sort of problem  
has not recurred in subsequent cases.
8 [1986] 1 S.C.R. 103; 1986  CanLII 46  (SCC] at [76].

1986] 2 SCR 713; 19 8 6  CanLII 12 (SCC] at [126].
10 Ibid.
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accept the governm ent's  subm ission on w h a t the objective is, v\/hich u^ill surely  m eet 

the im portance requirem ent.

W hat is clear, hovi^ever, is tha t the Oa/ces test 's  a ssessm en t of the  im portance 

of objectives has not taken  on the independen t s treng th  th a t  the  Oakes case 

suggested it should have. Choudhry notes tha t the language vi^hich em bodied  this 

s treng th  -"pressing  and substan tia l"-  has given w ay  to lesser language in certain 

c a s e s . T h e  objective u^as in one case required  only to be " v a l i d " ^ ^  g^d in ano ther  

case "sufficiently im portan t.” Validity, in particular, m ight be a m ore  honest 

reflection of w h a t the courts actually require  of an objective un d er  the Oakes test.

Though it seem s like a significant departu re  from the in terven tion ism  in 

Oakes, the w ork  done by the separa te  im portance req u ire m en t w as largely 

rhetorical. The rhetorical benefit of adopting a dual approach  w as th a t  certain 

objectives could be rejected out of hand. W hatever justificatory w ork  might be done 

by m eans of this independen t im portance requ irem en t should also be done in the 

final balancing test, w here  the im portance of the objective is again considered. An 

insubstantially  im portan t objective would have very little chance of being 

successfully balanced against any violation of rights.

This feature of objective analysis has potentially dele terious  consequences. 

The fact tha t the  objective has been endorsed  as sufficiently im p o rtan t  to justify, in 

principle, limiting rights, m ight make the overall balancing analysis seem less 

im portant.  Since the objective is considered, in principle, sufficiently im p o rtan t  to 

justify rights restric tions, weighing the objective against the right appea rs  to be 

redundan t.  This a rgum en t has been advanced by a leading Canadian com m entator. 

W hen the im portance analysis is in practice extrem ely weak, how ever, it cannot 

justify failing to weigh the  right against the objective in the final balancing exercise. 

This illusory im portance assessm en t can there fore  com prom ise  the  coherence of the 

s tandard  of review. This will be discussed further in the context of balancing.

Sujit Choudhry, "So What Is the Real Legacy of Oakesl Two Decades of Proportionality Analysis 
under the Canadian Charter's Section 1" (2006], 34 SCLR [2d] 501 at 509-10.
12 V/ W hyte [1988] 2 SCR 3; 1988  CanLlI 47 (SCC].
13 Prostitution Reference [1990] 1 SCR 1123; 1990 CanLII 105 (SCC],
1“* See Hogg note 5, at 38-43. As d iscussed  below, suggests that balancing is irrelevant in light of the 
existence of the im portant objective requirem ent. A recent article has drawn on Hogg’s observation, 
am ongst others, to suggest the abolition of balancing in certain cases. See Chanakya Sethi, "Beyond 
Irwin Toy: A N ew  Approach to Freedom  of ExpressionUnder The Charter,” [2012] 17 Appeal 21.

138



Subjective and Objective Intention

Academic com m enta to rs  noted tha t the Chief Justice gave "very little 

guidance"!^ as to how  objectives would be ascertained. The judgm en t in Oakes did 

not indicate how  the objective could be found, or how  n arro w  or broad it should be.

The Big M case indicated, even before Oakes, th a t the legislature 's  subjective 

motivations for a law would be sought out, and objectives would not be 

hypothesised. The title of the Lord's Day Act and  its su rround ing  h istory  left the 

Court in no doub t tha t finding "a secular pu rpose  is, on the  authorities, simply not 

p o s s i b l e . D i c k s o n  C] said th a t  "[p jurpose is a function of the  in ten t of those who 

drafted  and enacted the legislation at the time, and not of any  shifting variable."^'' it 

follows from this tha t objectives cannot be hypothesised, and tha t the relevant 

objective is the  objective at the time of passage of the Act, no t a motivation for its 

continuance in force or the motivation th a t  the legislature might have w ere  it to pass 

the Act today.

Despite the insistence in the Big M case tha t the true  subjective motivations 

of the legislature are  im portant, this has not always led to in tense scrutiny of 

legislative motivations. In Oakes itself, the objective w as ascerta ined  from the 

Crown’s subm ission on the matter.^^ There  was no ind ep en d en t analysis by the 

court of w h a t the objective might be. Considering the  articula ted  s tandard  of proof 

tha t Dickson CJ seem s to place on the state  in respec t of this test, this seem s unusual. 

The hypothesisa tion  of objectives had been  rejected in Big M. It is unclear w hy the 

Court in Oakes accepted the State's assertion  w ithou t question, or how  the Court 

could be su re  tha t this w as true  in tention of the legislature in tha t case. This 

underm ines  the  s tr ic t requ irem en t of subjectivity. Moreover, the Oakes te s t  required 

"dem onstrab le  justification" of the law; the failure of the  Court to show  how  the 

objective w as proven  by the State is a failure in itself.

There  is also an  in teresting  consideration of objectives in R v  Chaulk}"^ There, 

the Court in fact corrected the State’s subm ission as to w h a t  the objective of the 

m easu re  was. Two State A ttorneys General subm itted  th a t  the pu rpose  of the

Christopher M. Dassios and Clifton P. Prophet, "Charter Section 1: The Decline Of Grand Unified 
Theory And The Trend Towards Deference In The Supreme Court Of Canada" 15 Advoc. Q. 289 1993  
at 293.
16 1985 C anLI169at[78].
17 1985 CanLI169at [91],
18 1986  CanLlI 46 (SCC) at [73],
19 [1990] 3 SCR 1303; 1990  CanLII 34 [SCC],
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rev e rse  onus  in sa n i ty  d e fe re n ce  a t  issue  in th a t  case  w a s  to  a t t r ib u te  m oral  

b lam e w o r th in e ss :  it h e lp ed  n o t  to  b ra n d  as c r im ina ls  th o se  w h o  w e r e  m ora l ly  

b lam eless  for th e i r  ac tions .20 L am er CJ said th a t  th is  ob jec tive  "m iss[ed] th e  po in t/ '^ i  

The State 's  f ram ing  o f  th e  ob jec tive  w a s  m o re  d irec ted  to  th e  de fence  itse lf  r a th e r  

th a n  the  re v e r s e  o n u s  of p rov ing  th a t  defence; indeed , th e  r e v e r s e  o n u s  c lause  

h in d e re d  th e  s ta te d  objective, m ak ing  it m o re  likely th a t  a m o ra l ly  b lam e le ss  in sane  

p e rso n  w ou ld  be  b ra n d e d  a c rim inal d u e  to  th e  inabili ty  to  e s ta b l ish  insanity . The 

rev e rse  onus, in fact, w a s  d ire c te d  to w a rd  re liev ing  th e  s ta te  of th e  o th e rw ise  

im poss ib le  b u r d e n  o f  d isp ro v in g  in san ity  in eve ry  case:

The a n s w e r  can on ly  be th a t  P a r l ia m e n t  w ish e d  to  avoid  p lac ing  on  the  
Crow n th e  im poss ib ly  o n e ro u s  b u rd e n  of d isp rov ing  in sa n i ty  an d  to  th e re b y  
se cu re  th e  conv ic tion  of th e  guilty  (w ho  a re  n o t  "sick") by  d e fea tin g  acqu it ta ls  
b ased  on  a d o u b t  as  r e g a rd s  insanity.22

Several po in ts  a re  w o r th  no ting  a b o u t  th is  un u su a l  case. First, L am er  CJ 

re jec ted  th e  S ta te ’s su g g es ted  objec tive  of th e  law  b e c au se  he  found  it im plausib le . 

How ever, he  rep laced  it w ith  one  th a t  w as  m o re  plausible . One m ig h t  have  th o u g h t  

th a t  if the  objec tive  of th e  law  did no th in g  to explain  the  m e a s u re  th a t  r e s t r ic te d  

rights, as h a p p e n e d  here , it w o u ld  fail ra t iona l  co n n ec t io n  a n d  be found  to  be 

invalid . 23 Instead , th e  ob jec tive  is changed  to  one  th a t  u l t im a te ly  justif ies  the  

res t r ic t io n  on rights.

Secondly, th o u g h  such  a cou rse  m igh t  have  b e e n  adv isa b le  if it w as  

e s tab l ished  th a t  th e  Crow n had  negligently  mischaracterised^"^ th e  t ru e  p u rp o s e  of 

the  s ta tu te ’s d ra f te rs ,  t h e r e  w as  no ev idence  a p p a r e n t  in Chaulk  to  su g g es t  th a t

20 Ibid a t  37.
21 Ibid.
22 Ibid  at 38.
23 An exam p le o f  th is m igh t be p rovid ed  by /? v Benner,  d iscu ssed  b e lo w  at n o te  73  and accom p an yin g  
text.
2“̂ Indeed, it m ay be that th is ch aracterisa tion  o f  the ob jective  w a s in ten tion a l. T here w ere  tw o  issu es  
in th e  Chaulk  case: first, w h e th er  th e  s ta tu te  required  u n d erstan d in g  th at th e  act w a s  m ora lly  as w ell 
as lega lly  w ron g, and  secon d , w h e th er  th e  rev erse  on u s c lau se  w a s  a ju stified  lim ita tion  on  rights. 
W hile the ob jective  pu t forw ard  by  th e  A ttorneys G eneral m ade little  s e n s e  in re la tion  to th e  secon d  
issu e , it m ay have a ss is te d  th em  in argu ing th e  first point: that th e  correct in terp reta tio n  o f  the  
in san ity  d efen ce  w a s  th at if th e  d efen d an t u n d erstood  the act w as w ron g  in a legal sen se , h e or she  
w a s n ot in san e, ev en  if he or  sh e  did n ot u n d erstan d  th e  act to b e m orally  w ron g. If th e  p u rp o se  o f  the  
in san ity  d efen ce  is to d istin gu ish  th o se  w h o  are m orally  b lam ew orth y  from  th o se  w h o  are sick, then  
that could  in d ica te  that an y  u n d erstan d in g  o f  th e  w ro n g fu ln ess  o f  th e  Act sh ou ld  p reclu d e the  
defen ce , as such  a p erso n  w a s still bad and n o t m ere ly  sick. T he ob jective  p lead ed  th ere fo re  m ight 
have aided  th e  S tate in th is resp ect. T he Court did n o t rule for th e  Crown on th is  point; h av in g  lost 
th is point, th e  ob jective  w a s reca st by th e  Court to  fit th e  seco n d  argu m en t th e  C rown w a s  m aking.
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ano ther  objective had driven the legislature. Lamer CJ cam e up w ith the objective 

w ithou t any specific evidence tha t the legislature had this intention; ra th e r  he 

hypothesised  from the m eans w hat the ends m ust be, as illustrated  w hen  he said: 

"The an sw er  can only be..." He extrapolated  an acceptable end by looking to the 

means.

1 do not m ean to suggest tha t the re  is no good case for hypothesisa tion of 

objectives in this m anner. However, the practice is d issonan t w ith  the Canadian 

courts ' s ta ted  a t t i tude  to objectives, which is focused on subjective intention. 

Indeed, the  courts  seem, a t this point, to abandon  the ir  s ta ted  reliance on subjective 

motivations, and in fact use the objective motivation behind the law.^s it underm ines  

the contention  th a t  it is the subjective motivation of the law th a t  really m atters , and 

again fails to dem and  the dem onstrab le  justification from the  State tha t the Oakes 

test requires.

Chaulk also show s the risk of courts changing the ir  own s tandards  in 

particu lar cases. One w onders  if a court tha t w as m ore  hostile to this specific law 

would have been  as kind.

Shifting Objectives

The Big M case refused to consider shifting objectives. The governm en t in tha t 

case had been  forced, to avoid o ther  constitutional problem s, to argue th a t  the 

purpose  of the law had shifted over time.^^ Accepting a hypothesised  objective in 

this case thus requ ired  the acceptance of the shifting purpose  argum ent, som ething 

the Court w as unwilling to do. Dickson CJ rejected shifting purpose  a rgum ents  for 

several r e a s o n s ,  one of which w as tha t Canadian law was concerned with 

subjective motivations, w ith  the idea of a shifting pu rpose  being in "stark con tras t  to

25 Further evidence of this is found in exam ining the rational connection  test, as d iscussed  below.
26 There w as an additional possible constitutional problem  w ith  the Lord’s Day Act, relating to 
Federal pow ers. For the Act to be valid Federal Legislation, it had to be justified w ithin  the Federal 
G overnm ent’s criminal law  pow er under s. 91 (2 7 ) of the Constitution Act, 1867. It had previously  
been held that Sunday closing laws w ere included w ithin that pow er because the com m on law had 
traditionally encouraged Christian behaviour.1985 CanLIl 69 at [17], Therefore, if the governm ent 
contended that the purpose of the law was som ething other than encouraging religious observance, 
the law w ould  be ultra vires the Federal Government. Therefore the governm ent had to argue the 
purpose had shifted; an objective that would grant the law vires had been active at the tim e of its 
enactm ent, but a new  objective now  prevailed.

His other concern that it m ight leave statutes open to review  if they w ere enacted and upheld as 
constitutional pursuant to a valid purpose, but then later w ere m aintained for an invalid purpose, 
which he felt w ould underm ine the doctrine of sta re  decisis and encourage repeated challenges to 
statutes. Ibid  at [90],

141



fundamental notions developed in our law concerning the nature of 'Parliamentary 

intention’."28

However, the rejection of shifting purposes was reconsidered in R v  Butler.'^^ 

The law in question -which banned the sale of obscene materials such as 

pornography- was originally enacted with the aim of preserving societal morality.^o 

The fact that something was morally opprobrious was not, of itself, a sufficient 

justification for restricting freedom of expression. The protection of morality had to 

be shown to be part of "safeguarding the values which are integral to a free and 

democratic society."^^ The overriding objective of the provision was, according to 

Sopinka J, the avoidance of societal harms associated with obscene material, rather 

than merely imposition of m o r a l i t y . ^ ^  He rejected that the Court had adopted a 

shifting purpose; he said that the objective of the law had always been the 

prevention of harms associated with obscenity, and the only shift was a "permissible 

shift in emphasis"^^ between the community standards of what was harmful when 

the law was passed and those obtaining at the time the challenge was heard. In the 

former time, the harm may have been the moral degradation of society; now, it was 

the harm that obscene pornographic materials might have on sexual equality that 

was of chief concern.34

This does seem, in fact, like a shifting objective, but w hether or not Butler is 

inconsistent with Big M is not of great concern. What is significant is that in Butler 

the objective was ascertained in a manner that permitted it to be extremely broad. It 

was ascertained in a way that made it broad enough to accommodate both the 

original harm that was targeted and what Sopinka J saw as the current and most 

pressing harm. Of course, it would be equally possible -and  perhaps more plausible- 

to treat the two harms as two more specific objectives ra ther than a shift in 

emphasis within a broader objective. To this extent, Sopinka J did hypothesise the 

objective to some extent: he chose to frame the legislature’s motivation in a broad 

way rather than a narrow  one, and so avoid conflict with the principles enunciated 

in Big M. This issue of generalised objectives deserves separate consideration.

Ibid at  [91],
29 [1 9 9 2 ] 1 S.C.R. 452 ; 1 9 9 2  CatiLII 1 2 4  (SCC).

Ibid  at 47 , per Sopinka J: "[I]ts d om inan t, if n ot exclu sive , p u rp o se  w a s to  ad van ce a particu lar  
con cep tion  o f  m ora lity .”

Ibid at 48.
32 Ibid a t  A9.
33 Ibid a t  SI.
3'*̂ Ibid  at 53.
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The Generality of Objectives

In c o n t r a s t  to  this,  Hogg^^ highlights  the  case  o f  R v Zundel.^^ Here,  a major i ty  

of  t he  S u p r e m e  Cour t  held  t h a t  it w ou ld  no t  r eg a rd  the  p u r p o s e  of  a cr iminal  law 

p rev e n t in g  th e  s p re a d i n g  of  false n e w s  as hav ing  sh if t ed f rom  its or iginal e m pha s i s  

of the  " p re ve n t ion  of  d e l ibe ra te  s l a n d e ro u s  s t a t e m e n t s  aga in s t  the  g r e a t  nob les  of  

t he  realm"^^ to its use in the  case in ques t ion ,  the  p r o s e c u t io n  of  Holocaus t  denial .  

McLachl in J felt t h a t  f raming  the  law as  a iming to p r e v e n t  the  h a r m s  resu l t ing  from 

falsehood w a s  t oo  broad .  The  shift  in q u e s t i o n  w as

no shif t in e m p h a s i s  wi th  r ega rd  to the  p u r p o s e  of  t h e  legis lat ion -  this is an  
o u t r igh t  r edef in i t ion  no t  only of  the  p u r p o s e  of  the  p roh ib i t ion  b u t  also of  the  
n a t u r e  of  t h e  activity  p rohibi ted.  To c o n v e r t  s. 181 into  a p rov is ion  d i rec ted  
at  e n c o u ra g in g  racial  h a r m o n y  is to go b e y o n d  an y  pe rm iss ib le  shif t in 
e m p h a s i s  an d  effectively r ew r i t e  t he  section.^^

Unwil ling to i m p u t e  a m o d e r n  object ive to the  law, the  c o u r t  s t ru c k  it d o w n  for 

failing to have  a sufficient ly  i m p o r t a n t  object ive.  This  j u d g m e n t  t h e r e fo r e  r e a s s e r t e d  

the  shif t ing p u r p o s e  doc t r ine  and  a t t e m p t e d  to l imit  the  e x ten t  of  the  loopho le  

c rea ted .  Aside f rom a few d issen t in g  opinions ,  the  s o u n d n e s s  of  the  shif t ing p u r p o s e  

doc t r ine  has  no t  b e e n  contested.'^^

The  d a n g e r  of  overly genera l  objec t ives  w a s  aga in  h ighl ighted  in RJR 

MacDonald:

Care m u s t  be t a k e n  no t  to o v e r s t a t e  the  object ive. The  object ive r e l evan t  to 
t he  s . l  ana lysi s  is the  object ive of  the  in fr inging m e a s u r e ,  s ince it is the 
infr inging m e a s u r e  and  no th ing  else wh ich  is s o u g h t  to be justified.  If the

Hogg, note 5, at 38-27.
36 [1992] SCR 731; 1992 Canlii 75 (SCC).
3’ Ibid at 39.
38 The law in question, s. 181 of  the Criminal Code, which provided: "Every one who willfully 
publishes a statement, tale or new  that he knows is false and that causes or is likely to cause injury or 
mischief to a public interest is guilty of  an indictable offence and liable to imprisonment a term not  
exceeding two years.” Zundel had published a pamphlet written by a British National Front member  
entitled "Did Six Million Really Die?” that alleged the Holocaust w as a fabrication. The Supreme Court 
found that the pamphlet’s contentions were spurious, based on fabricated evidence and authorities.
39 Ibid.

In the Advance Cutting  case, Bastarache J, in dissent, suggested that the Oakes test required the  
Court to look at the motivation currently underlying the law, not the historical intention behind its 
passage. 2001 SCC 70 (CanLlI] at [45],
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objective is stated too broadly, its importance may be exaggerated and the 
analysis compromised.'^^

It is clear that the Canadian courts understand the dangers of broad and very 

general objectives. The statements in RJR indicate, in fact, an acute awareness that 

the only pertinent objective is the reason for rights being limited, not the objective 

of the measure o v e r a l l . ' ^ ^  Similar awareness of this danger was shown in Sauve v 

Canada, when the court noted that "vague and symbolic objectives make the 

justification analysis more difficult” as they "tell us little about why the limitation on 

the right is necessary, and what it is expected to achieve in concrete terms.’"̂ ^

However, two problems persist. First, in spite of this savvy awareness of the 

danger of overly general objectives, one still could not say that the objective analysis 

of the Oakes test has ever shown independent force. In response, one could argue 

that part of the work in finding illicit motivations may be done by the rational 

connection test, as we shall see below. Moreover, even if objectives do not fail the 

independent test of objectives, there may still be an advantage to the narrow 

definition of objectives when it comes to the application of the rest of the test.

The second problem is that the difference between a narrow and a broad 

objective is not easy to distinguish. Though courts have said on several occasions 

that objectives should not be too broad, it is not clear where that line is drawn. 

There is no guidance on the matter. Similarly, the difference between a shifting 

purpose and a shift in emphasis is not clear or easy to establish. It seems eminently 

possible that a court could choose a broad purpose when it wished to, as in Butler, or 

a narrow one on other occasions, as in Zundel.‘̂‘̂ It might not be readily apparent 

where this is appropriate and where it is not.

[1995] 3 S.C.R. 199; 1995 CanLII 64 (SCC] at [144] per La Forest ], dissenting. Em phasis original. 
The danger of loosely  framed objectives w^as sim ilarly accepted other judges, such as Major J at [207],

A good exam ple of this is also provided by the Chaulk case. As noted above, Lamer C] rejected the 
objective subm itted by the State because it explained the insanity defence itself, not the need for a 
reversal of the burden of proof in relation to that defence. Instead, the judge set out an objective for 
the reverse onus clause.

[2002] 3 SCR 519, 2002  SCC 68 [Canlii) at [22]. In that case, the State had sum bitted that the denial 
of the right to vote w as denied to prisoners to enhance respect for the rule o f law, and to enhance the 
punishm ent surrounding criminal sanctions. As will be discussed below , the court doubted, but did 
not reject outright, these objectives.

Irwin Toy [1989] Canlii 87 nuanced this further by stating that though ex p o s t fac to  objectives could 
not be put forward by the State, the State could use the m ost m odern evidence to sh ow  that the 
objective is im portant and pressing. The Court similarly conceded that an objective that was not 
pressing and substantial at the tim e of enactm ent could becom e pressing and substantial over time.
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In sum m ary, the  Canadian courts have in essence abandoned  objective 

a ssessm en t as a s tandalone  test. There is little or no ind ep en d en t s trength  in this 

assessm ent. However, the re  is som e rigour in how  the Canadian courts  approach  the 

ascer ta inm en t of objectives. Purpose shifts are  generally  impermissible, and the 

subjective m otivation of the legislature th a t  passed the m easu re  should generally be 

considered. Consideration of shifting em phasis  also focused the courts ' a tten tion  on 

an o th e r  potential problem : objectives th a t  are  overly broad  or general. Such 

objectives have the potential to frus tra te  not only the  objective portion  of the Oakes 

test but also the tailoring and balancing portions of the test. A w areness of these 

problem s makes them  less likely to occur, even if the re  rem ains  som e difficulty in 

distinguishing a legitimately broad objective from an overly general one.

R a t i o n a l  C o n n e c t i o n

Rational connection betw een m eans and ends tests  how  well the means 

chosen are  ta ilored to the objective pursued. In the  w ords  of Oakes, it tests  if the 

m eans chosen are  "carefully designed to achieve the objective in question.'''^^ As 

discussed previously, in the Oakes case, this ta iloring requ irem en t was applied with 

great vigour, and the law  failed this test.''^^

There are  th ree  ways in which this te s t  has been  a ltered  since Oakes: first, the 

express erosion of the  s tringen t over-inclusiveness requ irem en ts  of Oakes; second, 

the lax s tandard  of proof; and third, the im potence of this limb of the  te s t  after the 

first tw o points have been  taken into account, and the fact th a t  very few laws have 

ever been invalidated p u rsuan t to it. This la tte r  point raises questions about 

w h e th e r  rational connection in any w ay restric ts  legislative freedom  of action in 

respect of limiting rights.

Eroding the Stringency of Oakes: Over- and Under-inclusiveness

The shift aw ay from the  stric t s tandard  se t ou t in Oakes began Edwards Books, as 

outlined in a previous chapter. Dickson Cj abandoned  the stric t control on over- and

«  Oakes  1 9 8 6  CanLIl 4 6  (SCC] at [70], 
« Ibid  at [77],
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under-inclusivness.'^^ The reasons for this are complex, and discussed in the 

previous chapter. Here, the extent and nature of the re trea t will be examined.

The notion of careful tailoring and strict inclusiveness s tandards were 

replaced by the markedly weaker requirement that the means further the objective, 

and issues of over-inclusiveness were largely forgotten. In Rocket v Royal College o f  

Dental Surgeons o f  Ontario'^^ several dentists were prosecuted for violating a dental 

services advertising ban. They challenged the constitutionality of the ban, claiming it 

to be a violation of their s. 2 right to freedom of expression. The Supreme Court 

ultimately agreed that the law was unconstitutional. However, the Court held that 

that the law was rationally connected to the objectives -"promoting professionalism 

and avoiding irresponsible and misleading advertising"'*^^- because these objectives 

would "clearly be furthered” by the law.^° Furthering an objective is something 

altogether different from being carefully designed to achieve it. Several 

commentators have noted that this case took a more relaxed view of fit and 

inclusiveness than Oakes had.^^ As Dassios and Prophet noted, "it was certainly open 

to the court to reason that the broad prohibition on advertising caught advertising 

which did not mislead or otherwise detract from the image and repute of the dental 

profession.” The Oakes test had gone from abhorring over- and under

inclusiveness to finding that "any means which somehow furthers a bona fide 

legislative objective is rationally connected, notwithstanding any problems of fit or 

in c lu s iv e n e s s .T h is  "minimum rationality"^'^ approach requires only a cursory link 

between objective and right.

R V Downey^^ provides another example of how far the Oakes s tandard fell in 

this respect. The law in question made a criminal offence of living off the avails of 

prostitution, and presumed, until the contrary was proven, that anyone living with a

"In drafting its statute, the legislature can, if it w ishes, create categories of retail b u sin ess which are 
exem pted, even though som e unexem pted busin esses may sell som e of the sam e products. Legislative 
choices regarding alternative form s of business regulation do not generally im pinge on the values 
and provisions o f the Charter, and the resultant legislation need not be tuned w ith  great precision in 
order to w ithstand judicial scrutiny. Simplicity and adm inistrative con ven ience are legitim ate 
concerns for the drafters of such legislation.”1986  CanLIl 12 (SCC) at [130].
«  [1990] 2 S.C.R. 232; 1990 CanLIl 121 (SCC).
« I b i d  a t  2 1 .
50 Ib id .

51 Peter Hogg, "Section 1 Revisited" (1992] 1 NJCL 1.; Choudhry, note 11, at 511; D assios and Prophet, 
note 15, at 298.
52 Dassios and Prophet, note 15, at 298.
53 Ibid.
5̂  ̂This term is used by D assios and Prophet, note 15, Choudhry, note 11.
55 [1992] 2 S.C.R. 10; 1992 CanLIl 109 (SCC).
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prostitu te  w as living off such avails. The law w as very similar to the  law tha t was 

held to be over-inclusive in Oakes, bu t w as upheld by the  m ajority of the Court as a 

legitimate w ay  to ta rge t pimps. However, this law was b rea th  takingly over- 

inclusive having regard to the objective of prosecuting  pimps; it presum ptively  

ta rge ted  anyone  w ho lived with a prostitute. Not everyone w ho lives w ith  a 

p rostitu te  is a pimp, and even then  not everyone w ho lives off the avails of 

p rostitu tion  is a pimp. As McLachlin j said in dissent:

the requ ired  logical link is lacking, rendering  it bo th  irrational and unfair. It 
canno t be said tha t it is likely tha t one w ho lives w ith  or is habitually in the 
com pany  of a p ros ti tu te  is parasitically living on the  avails of prostitution. It 
is a possib le inference, reasonable in som e cases, bu t no t in all or even in 
most. Spouses, lovers, friends, children, parents, room -m ates, business 
associates, providers of goods and services -  all of these  may live w ith  or be 
habitually  in the com pany of a prostitute.^^

Despite these  tw o problem s of tailoring, the rational connection te s t  was passed.^^

The suspicion of over-inclusiveness in Oakes w as not entire ly  removed, 

though it w as substantially  w e a k e n e d .U n d e r - in c lu s iv e n e s s  is also an issue of 

rational connection, particularly if close tailoring is required. Leaving out a 

substantia l portion  of those tha t logically should be ta rge ted  by reference to the 

objective brings the close tailoring of the law into question. However, under- 

inclusiveness w as  rarely  taken  seriously by the Canadian courts.

The case of McKinney v University o f  Guelph^^ in troduced  a doctrine of 

increm entalism . The case w as a challenge to a m anda to ry  re t i rem en t age of 65 on 

the grounds th a t  it violated the equality guaran tee  in s. 15 of the Charter. In the 

course of finding the m anda to ry  re t i rem en t age constitutional, the Court said:

[A] Legislature should not be obliged to deal w ith all aspects  of a problem  at 
once. It m u s t  surely be perm itted  to take increm ental m easures. It m ust be 
given reasonab le  leeway to deal w ith  prob lem s one step  a t a time, to balance

The majority o f  the court held securing the conviction of pimps w as crucial, as they perpetrated  
violence against prostitutes, and w ere responsible for many of its social ills. Ibid at 30.

Ibid at 45. Interestingly, she had authored the majority opinion in Rocket, lowering the standard. La 
Forest ] also d issented on broadly similar grounds. Ibid at 11.
58 Ibid at 35. Cory J, for the majority, held that this was a necessarily broad measure, because  
convicting pimps w as very difficult, with cooperation not forthcoming from prostitutes due to fear 
and intimidation.

The line of overbreadth line of cases also kept it alive. See R v Heywood  [1994] 3 SCR 761; 1994  
CanLlI 34 (SCC). Hogg, note 5, at 4 7 -5 5 -4 7 -5 6 .
“  [1990] 3 S.C.R. 229; 1990 CanLll 60 (SCC).
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possib le  inequa li t ie s  u n d e r  the  law  a g a in s t  o th e r  inequa li t ie s  re su l t in g  from  
the  a d o p t io n  of a c o u rse  of action, and  to  take  a c c o u n t  o f  the  difficulties, 
w h e th e r  social, econom ic  o r  budge ta ry ,  th a t  w o u ld  a r ise  if it a t t e m p te d  to 
deal w ith  social a n d  econom ic  p ro b le m s  in th e i r  en tire ty ,  a s su m in g  such 
p ro b le m s  can e v e r  be  p e rce ived  in th e i r  entirety.^^

U nder-inc lus iveness  can  a lm o s t  a lw ays  be justified  as th e  f irs t  s te p  in an 

inc rem en ta l  p rocess . C onsequen tly , equa li ty  p ro b le m s  can  be  d ism issed  and  

ta i lo r ing  a n o m alie s  exp la ined  by  re fe ren ce  to a la rg e r  p lan  th a t  m ay  o r  m ay  no t 

u lt im a te ly  be ca r r ie d  out.

The Standard of Proof

In ad d it io n  to  th is  c lea r  an d  e x p ress  d ilu tion  o f  th e  test, th e  C anad ian  courts  

have  also b e e n  v e ry  loose  in th e  p ro o f  th ey  have  re q u i re d  to  e s ta b l ish  ra t ional  

connection . T hey  have  in e sse n c e  accep ted  se lf-ev idence  as a m e a n s  of es tab l ish ing  

ra tional  connection , fu r th e r  w e a k e n in g  th e  ra t iona l  c o nnec t ion  enqu iry .

In RJR MacDonald  v Canada , t h e  objective of th e  law  b a n n in g  th e  a dve r t is ing  

of tobacco, w as  to  r e d u c e  tobacco  usage. After a leng thy  trial, th e  trial judge  found 

th a t  tobacco  use  w o u ld  d e c re a se  w ith  o r  w i th o u t  a b a n  on advertis ing , an d  found the  

ev idence  to th e  c o n t r a ry  u n p e rsu as iv e .  Consequen tly , th e  law  failed ra t ional  

connection . H ow ever, th e  S u p re m e  Court, though  d iv ided  on  th e  case  in o th e r  

respec ts ,  u n a n im o u s ly  held  th a t  th e  law  p a sse d  ra t iona l  connec t ion , e i th e r  on  the  

basis  of a " co m m o n -se n se  connection''^^ o r  th a t  ev idence , th o u g h  inconclusive,®'^ 

"es tab lishes  th a t  it is r e a s o n a b le  o r  logical to  conc lude  th a t  th e r e  is a causal link 

b e tw e e n  tobacco  a d v e r t is in g  and  u n a t t r ib u te d  hea lth  w a rn in g s  a n d  tobacco  use.''®^ 

M ost of th e  e le m e n ts  of th e  law  in th e  RJR case  sa tisfied  th is  test.^^

Ibid  at 96 , per La F orest ]. N ote th at th e judge ch aracterized  th is as an is su e  o f  m inim um  
im pairm ent, as th e  right to  eq u ah ty  is im paired  le s s  sev ere ly , p erhap s, by  a w e ll-ta ilo red  sy stem . It 
w ou ld  seem  to  m e that, o u ts id e  o f  th e  eq u a lity  con text, u n d er -in c lu siv en ess  is an is su e  o f  rational 
con n ection , as in clu d in g  o th er  p eo p le  w ith in  a sch em e d oes n o t n ece ssa r ily  le s se n  th e  restr iction  on  
rights o f th o se  a lread y  w ith in  th e  sch em e, and calls th e  ob jective  in to  q u estion .
«  [1 9 9 5 ] 3 S.C.R. 199; 1 9 9 5  CanLII 6 4  CSCC).
*3 Ibid  at [86], per La F orest ] in  d issen t.

Ibid  at [158].
Ibid  at [157 ] per M cLachlin J.

6® H ow ever, on e e le m e n t o f  th e  law  did n ot surv ive  rational con n ection . T he p roh ib ition  on  u se  o f  
tobacco  logos on n o n -tob acco  p rod u cts su ch  as c igarette  ligh ters w a s so  ten u o u s as n ot to  d isp lay  any  
link b ased  on com m on  se n se  or logic. Ibid  at [159].
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Deference has also been offered in several cases to the de term ina tion  made 

by the legislature th a t  the  m eans will achieve the ends. In Lavoie v Canada , a  case 

concerning citizenship-based em ploym ent restric tions in the Canadian public 

service, the m ajority  of the Court held tha t the  schem e w as rational because 

parliam ent though t it to be the case, and the in ternational com m unity  agreed:

Parliam ent is entitled to some deference as to w h e th e r  one privilege or 
an o th e r  advances a compelling sta te  in terest. In this case. Parliam ent's  view 
is suppo rted  by com m on sense and w idesp read  in ternational practice, both 
of which are  relevant indicators of a rational connection.

Why rationality  is bo lstered  because of in ternational practice is unclear; it seemis 

tha t enough people acting irrationally could, by this logic, be found to rational. 

However, the p rim ary  basis for the finding of rational connection was that 

Parliam ent though t its aims w ere  advanced by the measure.

McLachlin CJ d issented in this case on the basis of rational connection, 

offering a rgum en ts  for w hy the m easure  in question  underm ined  the State's 

objectives ra the r  than  furthering them.^^ The governm en t "in troduced no evidence" 

to sup p o r t  connection to the objectives it claimed to pursue.'^'’

Through relaxation of the s tandard  of p roof and  the granting of deference to 

the legislature, rational connection w as further diluted. This also risks variability: 

self-evidence is no t a clear-cut concept, and by not requiring  proof to be adduced in 

some cases, it leaves open the possibility in cases like Lavoie, w here  rational 

connection seem s far from self-evident, tha t the te s t  will still be passed.

The Impotence of Rational Connection

The rational connection te s t  as se t ou t in Oakes w as gutted  by subsequen t 

cases. W hat w as left over after tha t process w as a w eak  exam ination of tailoring to 

the objective. Consequently, very  few cases have ever failed the  rational connection 

portion of the Oakes test. Dassios and P rophet note th a t  the  application of the test is 

"marked by ex trem e deference.

[2 0 0 2 ]  1 SCR 769; 2 0 0 2  SCC 23  (CanLII], 
Ib id  at [59] per Bastarache J.

69 Ib id  at [9 ]-[18] ,
70 Ib id  at [16].
71 N ote 15, at 296 .
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Hogg suggests tha t only one o ther  case has failed rational connection in this 

way:^2 Benner v CanadaJ^ In Benner, Canada's citizenship laws w ere  challenged by 

discriminating be tw een  those born  outside of Canada to a Canadian m o ther  as 

opposed to those  born  outside Canada to a Canadian father. The requ irem en ts  for 

citizenship for the form er class w ere  m ore  rigorous than  for the  latter. The 

justification pu t forw ard  by the State was the need to screen  potential citizens to 

guard against the en try  of dangerous persons, an objective th a t  the  Suprem e Court 

accepted to be important.^'^ Mr Benner had failed to pass the m ore  rigorous checks 

because of a prio r  m u rd e r  charge which had resu lted  in him pleading guilty to 

manslaughter. However, lacobucci J held tha t the law failed to pass the rational 

connection test; th e re  w as no convincing reason  to distinguish be tw een  the 

dangerousness of persons based on w h e th e r  the ir  m o ther  or the ir  father w as a 

Canadian citizen:

The relevant question is w h e th e r  the discrimination is rationally  connected 
to the legislative objectives. We m ust the re fore  ask ... w h e th e r  it is 
reasonable  to m ake these dem ands only of children of Canadian m others, as 
opposed to those of Canadian fathers. There is clearly no inhe ren t  connection 
betw een this distinction and the desired legislative objectives.

The problem  in Benner was  one discussed in the context of objectives: stating 

the objective as the objective of the law ra th e r  than  the objective of the particular 

pa r t  of the law th a t  limited rights. Hogg suggests tha t the law should  have failed at 

the objective stage: the objective offered was not rela ted  to the  restric tion, and the 

real reason for the distinction being d raw n  was a side-effect of the  w ay in w hich the 

Citizenship Act had developed, which w as clearly an inadequate  purpose.^^ This 

highlights a perhaps  m ore  im portan t observation: tha t rational connection 's  m ost 

useful function is indirect scrutiny of objectives.

One can sym path ise w ith  Hogg's contention tha t the rational connection test 

has "very little w ork  to do,"^^ or with Dassios and  P rophe t’s less charitable 

formulation of the sam e point: "It rem ains a m ystery  ... as to w hy  this branch  of the

Hogg, note  5, at 3 8 -3 3 .
73 [1 99 7 ]  1 SCR 358; 1 9 9 7  CanLII 3 7 6  [SCC).

Ib id  at [94].
75 Ib id  at [95],

Hogg, note  5, at 3 8 -3 3 .
77 Ib id  at 38 -34 .
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Oakes test  should even e x i s t . H o w e v e r ,  as argued  in detail in Chapter  2 /^  

rat ional  connection serves to test  objectives w he re  it cannot  be established tha t  the 

objective pursued  was  an illicit or invalid one. This can be seen in Benner, w here  the 

objective pleaded by the State had yielded no explanation for why the restrict ion of 

rights was  necessary  at  all. Since ano ther  objective (or, in the Benner case, possibly 

no objective at  all] under lay  the restr ict ion of rights, rat ional  connection be tween  

means  and ends was  lost.

Bastarache J's dissenting judgment in Advance Cutting in fact provides 

ano the r  example of this sort  of approach.  The law in ques t ion mandated  

m em bersh ip  of a union in o rder  to be certified as a com peten t  construct ion 

labourer .  Bastarache j did not  believe the purpose  put  forward in tha t  case -  

ensuring s truc tu red  collective bargaining and the competency  of w o rk e r s -  was 

genuine; he had "difficulty accepting tha t  these are the t rue  objectives of the 

impugned p r o v i s i o n s . I n s t e a d  of finding the real motivat ion behind the statute,  he 

seemed to accept, arguendo, the stated purposes,  and proceeded  to outl ine how they 

failed the rational connection r e q u i r e m e n t s . T h i s  shows how the acceptance of a 

objective tha t  did not  in fact underl ie  the law can lead to rat ional  connection issues; 

one is searching for a link tha t  does not, in point  of fact, exist. Even though 

Bastarache ] was  likely conducting this as a hypothetical  exercise, and had he not  

been in dissen t  might  have at tacked the objectives d i r e c t l y , ^ ^  jt still serves as an 

example of the usefulness of rational connection to perform indirect  scrut iny of 

objectives.

The problem with  this theory  is tha t  if the objectives port ion of  the test  were  

applied as it is supposed  to be, it would not  be necessary  to use rational connection 

in this way. Hypothesised objectives are not  al lowed; the subject ive motivat ion of 

the legislature is sought  out; overly general objectives, which relate in fact to the law

78 Note 15, at 296.
See Chapter 2, text accompanying note 34 and 35.

80 2001 s e e  70 (CanLII] at [46],
81 Ibid at [46]-[47], See Choudhry, note 11, at 510, footnote 53.
82 However, he may have still preferred this indirect approach, as it is less disrespectful for the state 
to fail rational connection than to be told it lacked a valid motivation.
83 This judgment was unusual as, even having expressly stated that the law lacked rational 
connection, the judge w en t  on to find that: "Even if 1 did accept the stated objectives and found a link 
to exist, the [law] would fail to m eet the requirements of the minimal impairment branch of the  
proportionality tests.” Ibid  at [46]; see also [48]. It is unusual to engage in the later stages of 
limitations analysis if a prior stage has been failed. Perhaps had Bastarache ] been in the majority, he 
would have disposed of  the case by finding no sufficiently important objective underlying the law.
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generally and not to the reason for the restriction on rights, are not allowed. If these 

premises played out in practice, then there would be no need to assess the objective 

by means of this indirect scrutiny of means.^'^ However, the fact tha t those premises 

do not always play out in practice, and objectives are hypothesised, means that there 

is some scope for indirect scrutiny of objectives.

Some cases clearly illustrates this point. Figueroa v Canada^^ concerned a 

challenge to Canadian Elections Act's prerequisites for registering a political party. 

To register, a party had to have at least 50 candidates nominated in electoral 

districts. Registration provided several advantages, such as the issuing of tax receipt 

for donations received outside of an election period, the pooling of unspent election 

funds, and the listing of party affiliation on the ballot paper. It was claimed that this 

restriction on party registration violated the s. 3 right to vote and be eligible for 

membership of the legislature. The Supreme Court agreed. The objectives of this 

restriction were to improve the electoral process, to protect the financial integrity of 

the regime of electoral financing, and to ensure a viable electoral outcome for 

Canada’s form of responsible government. Though these were pressing and 

substantial, lacobucci J held there was "no connection whatsoever between the 50- 

candidate threshold and the objective[s]” set forth by the Attorney General.^^

In reaching this finding, lacobucci J expressed grave doubts as to w hether the 

final objective of ensuring a viable outcome was a valid one. This objective in 

essence suggested that from an objective and non-partisan viewpoint, there were 

certain electoral outcomes that suited the Canadian system of government and some 

that did not. The Court was clearly concerned about the implication of this:

Legislation enacted for the express purpose of decreasing the likelihood that 
a certain class of candidates will be elected is not only discordant with the 
principles integral to a free and democratic society, but, rather, is the 
antithesis of those principles. Consequently, it is difficult to accept that the 
objective of ensuring that the electoral process results in a particular 
outcome is sufficiently pressing and substantial to w arran t the violation of a 
Charter right.^'^

See C hapter 2, te x t accom p an y in g  n o te  3 4  and 35.
85 [2 0 0 3 ] 1 S.C.R. 9 1 2 , 2 0 0 3  SCC 37  (Canlii],
86 Ibid  a t [64]. la c o b u c c i) d ea lt w ith  each  ob jective  sep arate ly , so  th is q u ote  actu a lly  p erta in ed  to th e  
first ob jective  o f  im p rov in g  th e  elec tora l process . H ow ever, no co n n ectio n  ex is ted  b e tw e e n  any o f  the  
o b jectiv es  and th e  m easu re  in q u estion ; se e  [73] and [8 5 ]-[8 6 ].
8’ Ibid  a t [80].
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Despite these  reservations, the  judge decline to hold the  objective invalid. Since the 

m easure  in question  failed rational connection, he declined to decide on the 

contentious objective issue:

For the reasons discussed below, I conclude th a t  the legislation fails the 
proportionality  branch of the Oakes test. As a consequence, 1 believe it 
p ru d en t  to leave the question of w h e th e r  majority  building is a pressing and 
substantial objective unansw ered  at this time.^®

Here, the Suprem e Court expressly  declined to hold the objective of the 

legislation invalid, desp ite  grave reservations. Instead, rational connection w as used 

to illustrate tha t even if the objective w ere  valid, this law did not pu rsue  it.^^ The fact 

tha t rational connection w as failed fu rther indicates tha t the  validity of this 

controversial objective aside, the legislation may have pu rsued  ano ther  end 

altogether. Choudhry suggests the Court may have been  concerned tha t the true  

objective of the m easu re  was the invalid end of p ro tec ting  "larger political parties  

from electoral com petition to the de tr im en t of the public interest."^° Read this way, 

Figueroa is a case abou t how  objectives can be assessed  outside of the objectives 

limb of the test, illustrating the usefulness of the seemingly useless rational 

connection test. Again, had the Court really probed  for the subjective motivation of 

the legislature, this indirect scrutiny would be unnecessary.

Similarly, in Sauve v Canada, t h e  objectives underly ing the denial of 

p risoners ' right to vote w ere  regarded  as potentially too vague and symbolic to be 

valid, bu t  in the end, the Court w en t on to consider rational connection, w here, as 

the Court pu t it, "the difficulties inhe ren t in the governm ent 's  s ta ted  objectives 

becom e manifest."^^ The Court declined to declare the  objective invalid, know ing 

tha t it w ould  certainly not pass m us te r  in rational connection.

88 Ibid  at [83].
89 It shou ld  be  n oted  that lacobucci th ou gh t  the  m ea su re  w o u ld  fail the  final ba lancing  te s t  as w e ll  as 
the rational co n n ect io n  test. Ibid  at [87].

Choudhry, n o te  11, at 510 .
91 [2 0 0 2 ]  3 SCR 519 ,  2 0 0 2  SCC 6 8  (Canlii).
92 Ibid  at [26], Criticising the  g o v e r n m e n t’s vague  and general objectives,  the  Court noted: "Quite
simply, the  g o v e r n m e n t  has failed to identify  particular p r o b le m s  that require  d en y in g  the  right to  
vote, m aking  it hard to say  that the  denial is d irected  at a p ress in g  and substantia l  p u r p o se .”
H ow ever ,  "prudence" su g g e s te d  the  Court should  con tin ue  on  to the  later Oakes  t e s t  enquiries.
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Certain other cases might also support this view.^^ on  several occasions, in 

either majority or dissent, judges have argued that lavi ŝ failed the rational 

connection test because they achieved results antithetical to the objective 

apparently pursued. One might strongly suspect that the law^s in M v -v^^here a 

statute excluded same-sex couples from the definition of a common law spouse- and 

Vriend v Alberta'^^ -v^here an equality statute did not prohibit dismissal from 

employment on the basis of sexual orientation- v^ere in fact motivated by animus 

toward homosexuals. The Supreme Court might favour finding that the law lacks 

rational connection than directly accusing the legislature of anti-homosexual bias. 

Similarly, the Supreme Court's finding in Black v Law Society ofAIberta^^ may be best 

explained as an indirect expression of suspicion of legislative objectives.^^

From this, we can see that despite its seeming impotence, the rational 

connection test in Canada has proven useful in respect of indirectly scrutinising 

objectives in lieu of analysing subjective motivations. This further illustrates that the 

subjective purpose enquiry that apparently takes place in Canada does not always 

apply, and that objectives are hypothesised from time to time.

M i n i m u m  I m p a i r m e n t

The minimum impairment limb of the Oakes test is perhaps the one that has 

undergone the most substantial shifts in the years since the test was enunciated. As 

noted earlier, this limb of the test was not explored in Oakes. However, from the 

description in Oakes - th a t  this limb demanded the right be impaired as little as 

possible- there was an expectation that the limb would be exacting. As Hogg noted, 

the original formulation of the test "appeared to leave little room for even a narrow 

margin of appreciation.”^̂  Edwards Books showed this was not the case. In spite of 

this, and despite the fact that the test never took on the stringency suggested in 

Oakes, it has become the most potent and perhaps the most im portant part of the 

Oakes test; it is the "heart and soul of s. 1 justification."^^ Perhaps that says more

3̂ See also the dissenting judgment of McLachlin J in Lavoie  v Canada  [2002] 1 S.C.R. 769; 2002  SCC 
23 (CanLII).
94 [1999] 2 SCR 3; 1999 CanLII 6 8 6  (SCC).
«  [1998] 1 S.C.R. 493; 1998  CanLII 8 1 6  [SCC).

[1989] 1 S.C.R. 591; 1989  CanLII 132 [SCC).
See discussion of  Black  below  at note 125.
Hogg, note 5, at 38-39.

99 Ibid at 38-36.
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about the failure of the  Canadian courts  to take seriously the final balancing enquiry  

than  the intrinsic im portance of m inim um  im pairm ent.

The Dilution of Minimum Impairment

Choudhry notes that, unlike the subtle and silent a l te ra t ions  of o ther  parts  of 

the test, w ith  m inim um  im pairm ent "the Court explicitly acknow ledged tha t it had 

departed , and  w ould  continue to depart, from the  s tr ic tness  of Oakes. " T h e  

stringency of the  req u irem en t was such that, unless it w as diluted, "an imaginative 

judiciary, a rm ed  w ith  the benefits of hindsight, could conceive of b e t te r  legislative 

m eans in a lm ost every case."^°i Edwards Books moved to a new  standard : the right 

m ust be im paired  "as little as is reasonably  possible."i°2 question  was w hether  

or not the im p a irm en t was "reasonable for the  legislature to impose. The courts are 

not called upon to substitu te  judicial opinions for legislative ones as to the place at 

which to d raw  a precise Irwin Toy continued this e rosion  of the s tandard,

now tha t dem and ing  the legislature had a "reasonable  basis''! '’"̂ for choosing one set 

of m eans over another. Irwin Toy clarified th a t  the legislature can take action m ore 

rights-restric tive than  the absolute  minimum.

This w as fu rther  restric ted  in R v Chaulk^^^ and R v Downey^^'^ w here  it was 

held tha t only m eans  tha t achieved the ends as effectively as the  m eans chosen could 

be considered to ren d e r  the m eans chosen unacceptable. This ruled out the idea of 

degrees of efficacy being considered. Some com m enta to rs  a rgue  tha t achieving the 

ends less effectively is simply not achieving the  ends; any sacrifice of efficacy is in 

fact sacrifice of the  objective.^'’̂ On the o the r  hand, if no sacrifice in efficacy is

100 N ote  11, at 511 .
101 D assios and Prophet,  n o te  15, at 301.
102 1 9 8 6 CanLIl 12 [SCC) at [131] ,
103 Ibid at  [147] ,
10M1989] C a n h i 8 7 a t 7 1 .
105 "While ev id e n c e  ex is ts  that o th er  less  intrusive o p t ion s  reflecting m o re  m o d e s t  object ives  w e r e  
available to th e  g o v ern m en t ,  there  is ev id en ce  e s tab lish in g  the  n e c e s s i ty  o f  a ban to m e e t  the  
objectives th e  g o v e r n m e n t  had reason ab ly  set. This Court w ill  not, in th e  n am e o f  m inim al  
im pairment, take a restr ictive  approach  to social sc ien ce  e v id e n c e  and requ ire  leg is la tu res  to ch o o se  
the least a m b it io u s  m e a n s  to p rotect  vu lnerab le  g r o u p s . a t  75.
106 1 9 9 0  C anL lI34(SC C ].
107 1 9 9 2  CanLlI 1 0 9  (SCC).
108 Davidov argu es  that anyth ing  that is different is n ot  an alternative: "[I]t is n o t  en o u g h  that there  
are so m e  theoret ica l le s s -res tr ic t ive  m eans. T h ese  m e a n s  m u st  be  go od  e n o u g h  to ach ieve  the goal in 
full, i.e. to  the  sa m e  ex ten t  as the  m ean s  ch osen  by the  State." Guy Davidov, "Separating M inimum
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allowable, few alternatives will ever be viable. All sets of m eans un d er  consideration  

differ in some respect, because tha t difference allows rights to be infringed to a 

lesser extent.

The essence of this shift, as ap p aren t  from the in troduction  of reasonab leness  

language, is essentially the  abandonm en t of a search for a lternatives in favour of a 

rationality-based approach. An acknow ledgem ent tha t tailoring of this so r t  "seldom 

adm its of perfection,”i°^ the Canadian courts refused to consider w h e th e r  o ther  

alternatives w ere  preferable  to the one chosen by the legislature, and instead looked 

at the reasons behind the choice in fact made.

This reduced  the force of the te s t  significantly, and w as done for som e of the 

reasons discussed in the last chapter. First, the legitimacy of courts  choosing the 

best means to adopt, and  the ex ten t to which efficacy should be sacrificed, is 

questionable. While not abdicating responsibility  for the pro tec tion  of rights 

entirely, the courts decided tha t in-depth review of alternative  m eans was not 

institutionally a p p r o p r i a t e .S e c o n d l y ,  the re  was a problem  of speculative evidence 

and uncertainty. It would be difficult, if not impossible, for the State to justify with 

scientific proof w hy it chose one m easure  over another. It might be impossible, short  

of appeal to intuition and com m on sense, to illustrate tha t a particu lar  m eans will be 

m ore  effective w hen  the  legislature cannot be sure  if this will be the case. The na tu re  

and extent of the speculation required in legislating for complex and uncertain  

issues m eans th a t  a stric t m inim um  im pairm ent te s t  would make the business of 

governm ent very difficult indeed. The result w as the move to a less in terventionis t 

test, and the in troduction  of contextual deference.

Variability in the Strength of Minimum Impairment

However, the gradual w eakening  of m inim um  im pairm en t is only p a r t  of the 

story. The o ther  p a r t  is the role of m inimum im pairm ent as the load-bearing pillar of 

review under  the Oakes test. For all its weakness, the m inim um  im pairm en t test is 

the limb of the Oakes te s t  th a t  m ost frequently  invalidates legislation. Indeed, no

Impairment From Balancing: A Comment on R v  Sharpe," (2000) 5 Review o f Constitutional Studies 
195 at 4-5.
109 RJR MacDonald  1995 CanLII 64  [SCC] at [160].
“ “ As the Court said in Commonwealth o f  Canada v Canada, "some deference m ust be paid to the 
legislators and the difficulties inherent in the process of drafting rules o f general application. A limit 
prescribed by law should not be struck out m erely because the Court can conceive o f an alternative 
which seem s to it to be less restrictive." [1991] 1 S.C.R. 139, at 248; 1991 CanLII 119 (SCC) at 117,
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other part of the test -including the final balancing exercise- is nearly as potent in 

this respect as minimum impairment. This surprising duality must be explored.

fil Variation w ithin  cases

There were still examples of strong, interventionist minimum impairment 

analysis alongside the non-interventionist trends, and this was apparent when 

judges dissented. Andrew Lokan said that, in spite of the vocal retreat from a 

stringent application of Oakes, "in certain cases, the Court -  or at least some 

members of the Court -  continued to be as interventionist as e v e r . ' '^  R v /ones^^^ 

illustrated the divergences between the strong and weak approaches. The case 

concerned the prosecution of a fundamentalist pastor, who had been educating his 

three children, and some others, in his church. He refused to send his children to 

public school as required by the School Act of Alberta. He similarly refused to apply 

for an exemption from this requirement under the Act that would have required him 

to establish that he was providing the children with sufficient instruction. As a 

result, he was prosecuted for truancy under that Act. Mr Jones lost both of the 

arguments he raised, but by different margins. What is significant for our 

purposes, however, is the treatm ent of minimum impairment.

Elliot notes that La Forest J's plurality opinion, when addressing the question 

of the s. 1 justification, does not consider the minimum impairment test at all.^̂ '  ̂

Wilson ] in dissent, by contrast, applied it quite strictly:

The government adduced no evidence to establish that having the parent 
apply for a certificate was the least drastic means of ensuring that their 
children were receiving efficient instruction. The legislature, for example, 
could clearly have given the education authorities the power to inspect on 
their own initiative.

m  Andrew Lokan, "Tiie Rise and Fall o f Doctrine Under Section 1 o f the Charter” 24  Ottawa L Rev 163 
at 181.
112 [1986] 2 S.C.R. 284; 1986  CanLII 32 (SCC).
113 His section  2(a] argum ent, about freedom  of conscience and religion, w as rejected by a margin of 
four to three, w hile his argum ent based on the s 7 liberty guarantee w as supported so le ly  by W ilson J. 
11'* Robin Elliot, "The Suprem e Court of Canada and Section 1 — the Erosion of the Common Front" 
(1987] 12 Queen’s L.J. 277  at 323. As Eliot goes on to note, there are other aspects o f La Forest J's 
anlaysis that also fall short o f the standards laid out in Oakes
11̂  1986  CanLII 32 (SCC) at [70], W ilson ] w as not, in fact, in d issent on this particular point, though  
she did d issent on the d isposition  of the appeal. She did not think the law w as a restriction on the 
right of freedom  of conscience at all. If it were, she w ould have found the restriction failed the Oakes 
test.
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In the sam e case, som e judges did not apply m inim um  im pairm en t a t all, while 

o thers  applied it in a m ost exacting fashion. Oakes had been  a "comm on front;"^^^ 

this front w as broken  not simply because the Oakes te s t  w as departed  from so 

radically, bu t because while often departed  from, it w as re ta ined  by o th e r  judges in 

some cases, varying wildly in its application.

fii) Suspicion of B lanket Bans

Minimum im pairm en t analysis in Canada has also taken  a str ic t stance 

against blanket bans, which are  frequently struck dow n for failing this test.

In R V Seaboyer,^'^^ McLachlin J, writing for the majority, applied a very  strong 

m inimum im pairm en t test. The law in question w as a rape shield law, which 

essentially prohibited  any  cross-examination of the accuser on the ir  sexual history, 

in a bid to p reven t humiliating, misleading and irrelevant in troduction  of evidence. 

The appellants claimed tha t this violated the ir  criminal process rights under  the 

Charter. The shield law could have been tailored to exclude prejudicial evidence 

while allowing evidence th a t  was relevant and probative of innocence. In absence of 

this "m easured approach ,”^̂  ̂ the law could be said to pass m inim um  im pairm ent, as 

it was not "appropria te ly  r e s t r a i n e d . dissenting judges in this case applied 

minimum im pairm en t in its w eaker  form; they contended th a t  the legislative choices 

made here  -balancing  the concerns of a fair trial against the  in terests  in avoiding 

pointless and prejudicial exam ination of accusers abou t the ir  sexual h is to ry -  was, 

"at a minimum, in the realm  of r e a s o n a b l e .

In Ford v Quebec,^'^'^ the law in question required  th a t  all public signs and 

commercial posters  in Quebec be exclusively in French, and th a t  all com panies trade 

under a French version of the ir  name, a clear restric tion on freedom  of expression. 

Though having a pressing and substantial objective, which it w as rationally 

connected to, the m easure  did not pass m inim um  im pairm ent, as the  necessity  of an

Elliot, note 114.
There was even a significant divergence in Edwards Books, with Wilson |, in dissent, applying  

minimum impairment in a strong way, and criticising the majority for not doing so. Cf her  d issenting  
judgment in RWDSU v Saskatchewan  [1987] 1 SCR 460; 1987 CanLIl 90 (SCC).
118 R v S e a b o ye r  [1991] 2 SCR 577; 1991 CanLlI 76 (SCC)
119 Ibid at  64.
120 Ibid.
121 Ibid at 159, per L'Heureux-Dube J.
122 [1988] 2 SCR 712; 1988  CanLIl 19 (SCC).
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absolu te  prohibit ion on the use of other  languages was  not  il lustrated: the less 

restr ict ive option of p rom inen t  display of French wi thou t  banning the use of o ther  

languages entirely should have been preferred.

Even w hen  applying the w eaker  var iant  of min im um impairment,  the courts  

have been intolerant  of sweeping, blanket  m e a s u r e s . ^̂ 4 Black v Law Society o f  

A l b e r t a , Alberta 's  Law Society made new rules in response  to the foundation by 

the re sponden ts  of an interprovincial  law firm. The new rules forbade m em bers  who 

habitually resided and pract ised law in Alberta to en te r  a par tne rsh ip  with anyone 

w ho  was  not  similarly res iden t  and pract ising in Alberta. The respondents  claimed 

tha t  this intervent ion const i tuted a violation of their  const i tutional r ight  to associate 

under  s. 2(d) and  the r ight to mobility under  s. 6. The Supreme Court found in their 

favour on the la t ter  point, but  not on the former.  In so doing, the Court adopted  a 

less in tervent ionis t  approach  to minimum impairment,  saying: "Section 1 does not  

advocate p e r f e c t i o n . i n  spite of this, the Court held the measure  w en t  too far:

The fact tha t  the appel lant  did not  even cons ider  anything less than  a blanket 
prohibit ion is in my view revealing. There  are m any  reasonable al ternat ives for 
obtaining the legislative purpose  aimed at  w i thou t  so drastically affecting 
these  mobility r i g h t s . ^̂ 7

The purpose  of the law in quest ion was  held to be regulat ing competence and ethics 

among legal professionals . The Court could not see tha t  interprovincial  restr ictions 

were  necessary to do this.^^s

This suspicion of absolute bans has even been seen  in cases w h e re  a rational 

explanation for the blanket  na tu re  of the prohibit ion seems to have been plausible. 

In Edm onton journa l v Alberta}'^^ a law prohibit ing the publicat ion of any accounts 

of matrimonial  litigation was  held to be too sweeping a method of protec t ing the

123 "[W ]hereas requiring the predom inant display of the French language, even  its marked 
predom inance, w ould be proportional to the goal of prom oting and m aintaining a French "visage 
linguistique" in Quebec ... requiring the exclusive use of French has not been  so justified’7/j/c/ at 78.
12'̂  CfLibman v Quebec  [1997] 3 SCR 569; 1997 CanLIl 326  (SCC).
125 [1989] 1 SCR 59; 1989  CanLIl 132 (SCC).
126 Ibid at 39.
>27 //j/d at 44-45 .
128 This could be another exam ple of a case w here the objecitve of the law  w as indirectly suspected to 
be invalid. The true purpose of this m easure may have been to restrict interprovincial legal practice 
to safeguard the interest of the Law Society's m em bers against interprovincial com petition. That 
would not, presum ably, have been a valid objective.
129 [1989] 2 SCR 232; 1989  CanLIl 20 (SCC).
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privacy of individuals v^ho v^ere parties  to such m atters. The Court held th a t  the ban 

seriously res tric ted  freedom  of expression and m ade the judicial process less 

transparen t.  Moreover,

Any need for the  pro tection  of privacy of w itnesses  or children could be readily 
accomplished by far less sw eeping measures. For example, it could be 
accomplished by the exercise of d iscretion by the trial judge to prohibit 
publication or to hold in-cam era hearings in those few circum stances w here  it 
would be necessary  to do so in o rder  to p ro tec t the privacy in te res t  of parties, 
their children or witnesses.

It is clear th a t  the Court felt the privacy in terests  p ro tec ted  by the  law w ere  

insubstantial, such th a t  judicial discretion would suffice to p ro tec t it in the few 

instances w here  it w as a t  play. The legislature obviously disagreed with this 

a ssessm ent of privacy; it clearly believed tha t any reportage  of such proceedings 

posed a th rea t  to privacy. The alternative m eans suggested w ere  radically different, 

and would be significantly less effective in m aintaining privacy to the ex ten t tha t the 

legislature though t appropria te .  In saying tha t the legislature should have preferred 

those means over a b lanket ban, the Court dismissed, w ithou t argum ent, the 

legislature’s conception of privacy tha t underlay  it.

In certain cases, the  Court has specifically said th a t  b lanket bans are 

presum ptively  invalid, or will be very difficult to defend. In Rocket v Royal College o f  

Dental SurgeonsP ^  McLachlin J said tha t blanket prohibitions w ere  "a m ethod of 

legislative drafting a lm ost certain  to raise the spectre  o f  C / i a r f e r  i n f r i n g e m e n t . ” ^ 3 2  

RJR-MacDonald v Canada, s h e  noted tha t

it will be m ore  difficult to justify a com plete ban on a form of expression than  a 
partial ban.... A full p rohibition will only be constitutionally  acceptable under 
the minimal im pairm en t stage of the analysis w h ere  the g overnm en t can show  
tha t only a full prohib ition  will enable it to achieve its o b j e c t i v e . ^ ^ 4

130 Ibid  at 24.
131 [1 99 0 ]  2 SCR 232; 1 9 9 0  CanLII 12 1  (SCC).
3̂2 Ibid a t  24.

133 1 9 9 5 CanLII 6 4  CSCC], 
i3 4 / / j ;d a t [1 6 3 ] ,
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In neither Rockef^^^ nor w as this necessity  estabUshed. There are even more

e x a m p l e s . 1 3 7  it suffices to say that blanket bans m eet significant resistance from the  

m inim um  impairm ent test.

fiiil  Difficulty in Explaining Variability

The great variation in the application of minimum impairm ent cannot be fully 

and properly explained by reference to the categorisation process d iscussed in the 

previous chapter. Though som e of the unusual decisions in the minimum  

impairment category can be explained by reference to categories, others cannot.

For example, som e cases v^^here a strong m inim um  impairm ent test  was  

applied w ere  criminal in nature. Other criminal cases, as discussed, took a 

deferential approach to minimum impairment.i'^o Similarly, Edmonton Journal and

135 The Supreme Court found that an Ontario blanket ban on dental advertising (with limited, listed 
exceptions) w^as excessive having regard to the objective of maintaining p roper standards in the 
dental profession and preventing misleading advertising. The ban could have been more narrowly 
drawn to allow non-misleading and useful advertisements while preventing problematic ones. While 
"conscious of the difficulties involved” in that task, McLachlin ] was satisfied that drafting such a 
regulation would "not be impossible." [1990] 2 S.C.R. 232; 1990 CanLII 121 (SCC) at 24. 
i36McLachlin J suggested several alternatives, including a ban on lifestyle advertising that allowed 
purely informational advertising and advertising aimed at the brand preference of existing smokers, 
and a ban on any advertisements directed at children and adolescents. No evidence was presented to 
suggest tha t these would be less effective at reducing tobacco consumption than the blanket ban, nor 
did the governm ent offer any substantial argum ent in this respect. Ibid at [164]-[167]. The Court was 
particularly dubious because there  had been a study of alternative means carried out, which the 
Attorney General refused to disclose at trial. This suggested that the government could have 
produced evidence but did not, or tha t evidence did not support the blanket ban. Added to this, the 
Attorney General "contented himself with the bland s ta tem ent that a complete ban is justified 
because Parliament ‘had to balance competing in terests’ somehow." [167] The Court was unmoved 
by this scant argument.
137 In Libman v Quebec[1997] 3 SCR 569; 1997 CanLII 326 (SCC] the Supreme Court held that the 
Quebec Referendum Act, which forbade any spending of money to campaign for or against a 
referendum, except spending by an official Yes or No campaign committee, was too broad a 
restriction on freedom of speech in banning all private spending, and denying to those who could not 
join the official committees any ability to speak.
In Thompson Newspapers v Canada [1998] 1 SCR 877; 1998 CanLII 829 (SCC], a law prohibiting the 
publication of opinion polls in the three days prior to an election was struck down. Instead of the 
"very crude instrument" of a blanket ban, the Court advocated publication of methodolgical data in all 
polls to achieve the end of avoiding voters being mislead.
In Dunmore v Ontario [2001] 3 S.C.R. 1016, 2001 SCC 94 (CanLII] the Supreme Court held tha t the 
blanket exclusion of agricultural labourers from industrial relations statutes was an excessive breach 
of the right to freedom of association. The goal of protecting farms from the devastating effects of 
strikes on seasonal industries could have been tailored to particular sectors of the agriculture 
industry or allowed some freedom of association while preventing strikes.,
138 See Chapter 4.
139 See R V Genereux [1992] 1 SCR 259; 1992 CanLII 117 (SCC), w here saw  Lamer C] take an extremely 
strict view on procedures before a court martial: "1 am of the opinion that a trial before a tribunal 
which does not meet the requirements of s. 11 (d) of the Charter will only pass the second arm of the 
proportionality test in Oakes in the most extraordinary of circumstances." At 67.
i «  See Chaulk 1990 CanLII 34 (SCC) and Downey 1992 CanLII 109 (SCC).
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Dunmore v Ontario^‘̂  ̂ to take but two examples, were clear cases of a clash of 

interests, which the legislature had considered and attempted to resolve. In spite of 

this, the minimum impairment test was strictly applied.

Contextual deference cannot be the sole explanation either, because while  

some cases of strong minimum impairment expressly eschew deference,^'^^ others 

strike down a law in spite of deference apparently being o f f e r e d . O f  course, even  

when deference is forthcoming, there must be some cases where the law can fail 

minimum impairment regardless, as deference must be capable of being overcome. 

It is possible that some of these cases actually represent genuine failure to meet a 

lower standard. This is certainly what McLachlin J thought in the Seaboyer case; 

citing Irwin Toy, she said that even if one applied the more deferential standard, the 

measure would fail.^̂ ^

The most common reason for strength in minimum impairment is where the 

means are a blanket ban. The explanation required for such a measure vastly 

eclipses that required for any lesser means. There may be arguments to support 

this.i'^s However, even taking these arguments at their highest, there would often 

have been a decrease in efficacy with the removal of a blanket ban. This could have 

been argued in several of the major cases, such as Edmonton Journal.^^^ It may also 

be very difficult or impossible to tailor out those that perhaps should be excluded, or 

to do so without risking the integrity and effectiveness of the measure.i'^^ These

[2001] 3 S.C.R. 1016, 2001 SCC 94  (CanLII)
The Court in Thom son N ew spapers  said  th a t  since Canadian vo te rs  w e re  n o t  a vu lnerab le  group, a 

law  p ro tec ting  th e m  from m is lead ing  polls w ould  no t receive deference.  Thom pson N ew spapers v 
Canada 1998 CanLII 829  (SCC] a t  [122],

See above a t  n o te  125 and  accom pany ing  text.
144 [1 9 8 9 ] Canlii 87 a t  64. Cf Ford  v Quebec 1988 CanLII 19 (SCC) w h e re  th e  law  w as  found to  be 
uncons ti tu t ional  in sp ite  of an  ar ticu la te ly  deferen tia l approach .

With a b lanke t  ban, th e re  is no n ecessa ry  im plication th a t  the  leg is la ture  even  tr ied  to  cons ider  
rights. Far from th e  least res tr ic t ive  al ternative ,  it has  op ted  for the  m o s t  restr ic tive ,  and  th is  should  
raise questions. M oreover, th e re  a re  few b lanket bans  th a t  will be perfectly  ta ilo red ; usua lly  som e of 
the  people or  conduc t inc luded  w ith in  th e  m e asu re  could be excluded w i th o u t  r isk ing the  objective. It 
is the re fo re  m o re  likely th a t  th e re  is a m in im um  im p a irm en t  a rg u m e n t  to  be m a d e  in re sp e c t  of such 
a ban. W hen th e  b u rd e n  of  p ro o f  is p laced on the  State, th is  c rea tes  a s ignificant ta sk  for the  s ta te  to  
show  th a t  th e  b la n k e t  n a tu re  of  th e  b an  is necessary.

Indeed, this  cons idera t ion  sw ay ed  th e  Court in Canadian N ew spaper Co v A tto rn ey  General o f  
Canada [1988] 2 SCR 122; 1988  CanLIl 52 (SCC). U nder  sc ru tiny  h e re  w as  a law p rov id ing  that, if 
reques ted  to do so by  e i th e r  th e  alleged victim of sexual as sau l t  o r  the  p ro se c u to r  of a sexual as sau lt  
charge, a Court w as  m a n d a te d  to  p re v e n t  d isc losure  of the  iden ti ty  of th e  alleged victim. It w as 
subm itted  by the  n e w s p a p e r  th a t  a d isc re t iona ry  m e asu re  w ould  be  less res tr ic t ive  of th e i r  free 
speech rights. Lam er ], for the  m ajority ,  held th a t  the  p u rp o se  of th e  ban  w as  to  encou rage  vic tims to 
re p o r t  in stances of sexual a s sau l t  th ro u g h  alleviating fears of being identified. A d isc re t iona ry  ban 
would  no t p rov ide  sufficient a s su ra n c e  to  achieve th a t  aim, and  so th e  law w as  upheld.

That w as a rgued  by the  S tate  in D unm ore v Ontario  [2001] 3 S.C.R. 1016, 2001  SCC 94  (CanLIl).
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considera t ions  seemed not  to move the Supreme Court in the blanket  ban cases, 

despite  the fact tha t  they are considera t ions  usually relevant  to the min imum 

im pairm ent analysis. It is hard  to say tha t  the s tandard  applied to blanket  bans is a 

similar  s tandard  to the one enunciated in Chaulkor Downey, w^hich dem anded  equal 

efficacy of any al ternat ive measure  being considered.  Insofar  as it explains the 

minimum im pa i rm en t  test 's  s trong applicat ion in certain cases, it is a manifest 

depar tu re  from the previously articulated standard.

Minimum Im pairm ent Incorporating Balancing?

With no coheren t  explanation for the Court 's switching between 

interventionist  and  non-in tervent ionis t  minimum im pairm ent  analysis, ano ther  

explanation for the variability of this review might  be considered.  As will shortly be 

discussed,  the final, balancing limb of the test  has almost  never  been properly 

applied by the Canadian courts. The balancing test might  be considered normatively 

problematic;  it requi res  difficult decisions on the weight  and importance  of 

conflicting values tha t  will ult imately be contested. The minimum im pairment test  

seems more  technocrat ic.  Unlike vague balancing, minimum im pairm ent  seems to be 

a more  precise, legal enquiry,  and presen ts  a clear  idea of w h a t  the state can do to 

redress  the problem. It might  seem easier  to invalidate a law under  the auspices of 

minimum im pai rm ent  than  to reject the law as being d ispropor t ionate  in a balancing 

exercise.

However, while this might  explain the variabili ty of min imum im pairment if 

true,  it in fact underm ines  any possible rat ionale for favouring min imum 

im pairm ent  analysis as a subst i tu te  for balancing. Balancing is problematic because 

it involves difficult normat ive decisions; minimum im pairm ent  might  be more 

at tract ive if it is a more  mechanical inquiry. However, the variabili ty in the s tandard  

of the minimum im pairm ent  test  undermines  any a rgum e n t  tha t  using min imum 

im pairm ent is more  res tra ined  or  less problematic.  Deciding tha t  a law should 

receive more  scrut iny in minimum im pairm ent w i thou t  any coheren t  and consistent  

rat ionale means  tha t  the law is disfavoured by the court  after an a ssessm ent  of its 

meri ts.  This requi res  precisely the same normat ive judgm ent  tha t  one would seek to 

avoid by opting for min im um im pairment instead of balancing. Variability therefore 

negates any benefits  of this approach.
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The complex rela tionship  be tw een  m inim um  im pairm en t and balancing will 

be explored fu rther  in the next section. It is impossible to know  for certain  w hy the 

strength  of the m inim um  im pairm en t test varies so greatly, and any  an sw er  to this 

will invariably be speculative. It may be impossible to avoid this so r t  of variation: 

Hogg argues th a t  " there is no practical w ay to avoid uncerta in ty  in the application of 

the requ irem en t of least drastic  m e a n s . H o w e v e r ,  the lack of coherence does cast 

into doubt w h e th e r  the  Canadian courts have a clear or consis ten t idea of how the 

tailoring req u irem en t should be applied.

B a l a n c i n g

The final balancing portion of the Oakes te s t  dem anded  proof of 

"proportionality  be tw een  the effects  of the m easures  which a re  responsib le  for 

limiting the Charter right or freedom, and the objective which has been  identified as 

of 'sufficient im portance.’"̂ '^̂  In Oakes, the balancing te s t  did not have to be applied, 

bu t Dickson CJ did e laborate  on the test:

Even if an objective is of sufficient im portance, and the first tw o elem ents  of 
the proportionality  te s t  a re  satisfied, it is still possible that, because  of the 
severity  of the deleterious effects of a m easure  on individuals or groups, the 
m easure  will no t be justified by the purposes  it is in tended  to serve. The 
m ore severe  the  deleterious effects of a m easure, the m ore  im portan t the 
objective m ust be if the m easure  is to be reasonable  and dem onstrab ly  
justified in a free and dem ocratic society.^^°

In Edwards Books, he said the effects of the law "m ust not so severely  trench  on the 

individual or group rights th a t  the legislative objective, albeit im portant, is 

nevertheless  outw eighed by the abridgem ent of r i g h t s . E s s e n t i a l l y ,  this test is to 

ask w h e th e r  even a law well motivated and well-tailored can justify the restric tion 

of rights. It asks: having regard  to w ha t the law is seeking to achieve, is it w orth  the 

cost?

It would seem  th a t  this should be the m ost crucial stage in the Oakes test. It is, 

after all, the te s t  w here  the u ltim ate legitimacy of the  rights restric tion  derives from.

I"*® Hogg, note 5 at 38-42.
1986  CanLII 46  at [70], em phasis original.

150 Ibid at [71].
151 Edwards Books  1986  CanLII 12 (SCC) at [122],
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In Canada, the other examinations - in to  the objective and its i m p o r t a n c e , rational 

connection, and m inim um  Impairment- are important, but cannot legitimise the  

m easure alone. They are prerequisites to the ultimate test  o f  legitimacy that this 

balancing test  provides. In Canada v JTI-MacDonald,^^^ McLachlin CJ stressed  the  

im portance of the balancing test:

Although cases are m ost often resolved on the issue o f  minimal impairment, 
the final inquiry into proportionality of effects is essential. It is the only place 
w'here the attainm ent of the objective may be w eighed  against the impact on 
the right. If rational connection and minimal impairm ent w ere  to be met, and 
the analysis w ere  to end there, the result might be to uphold a severe  
impairm ent on a right in the face of a less  important objective.^^'’̂

She reiterated these  sentim ents in a recent case, Alberta  v Hutterian Brethren o f  

Wilson Colony.'^^^

In spite of its seem ing centrality to the Oakes  test  analysis, the strength of the 

balancing test is illusory. 1 believe that McLachlin CJ is both right and wrong; she is 

right to say that proportionality balancing is crucial in spite of the reliance on 

m inim um  impairment; no other branch of the test  performs the sam e assessm en t of  

legitimacy that the balancing limb provides. However, she is w rong to say that the  

fact that m ost cases are resolved by minimum impairm ent does not reflect upon the  

proportionality /balancing test. Though the Suprem e Court "goes through the  

m otions” of the balancing test, Hogg believes that "this step has never had any  

influence on the outcom e of any case."^^^ The fact that the balancing stage has done

'52 As noted in the Part 1, the objective stages can, in fact, replace the balancing test, but its lack of 
s trength in Canada m eans it cannot do so. See Chapter 2, text accompanying note 46-50. Hogg, note 5, 
at 38-43-38-44, suggests tha t the balancing test is redundant in light of the previous elements of the 
Oakes test. In particular, he believes that the analysis of importance of the objective a t the first stage 
of the test  performs a substantially similar role. This misconceives the way that the objective stage 
works in Canada. As noted above, the courts do not conduct a sufficient examination of the 
importance of the objective, ra ther  taking the importance of m ost objectives as read. The Canadian 
courts are therefore using the objective stage to test if the m easure is possibly justifiable, not 
w hether  it justified. Only by having some regard to extent of the rights violation (and perhaps the 
importance of the right] could tha t initial objective analysis be a threshold balancing analysis that 
would stand in as a m eans of justification. This is clearly not w hat the Canadian courts do. Even 
having passed the objective and tailoring requirements, “[ajlmost all of the normative work of 
determining w hether  the objective justifies infringing the right remains to be done." Denise Reaume, 
"Limitations on Constitutional Rights: The Logic of Proportionality" Oxford Legal Research Paper 
Series Paper, No 26 /2 0 0 9  at 11 
'53 [2007] 2 S.C.R. 610, 2007 SCC (CanLII).
154 Ibid at [46].
155 [2009] 2 SCR 567; 2009 SCC 37 Canlii at [76]. She stressed tha t the balancing test was the only one 
to give a "full account of the severity of the deleterious effects of a m easure on individuals or groups.”
156 Hogg, note 5, at 38-43.
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no independen t w ork  a t any point since the inception of the te s t  does m ake a 

s ta tem en t abou t its im portance  and the reaUty of its application.

One only has to look to the Suprem e Court's lacklustre and te rse  disposition 

of this te s t  to see th a t  it is no t an im portan t p ar t  of the Oakes s tan d ard  in practice. In 

Edwards Books, Dickson CJ’s entire  consideration of the th ird  s tep  w as as follows;

In view of the ex ten t and quality of the abridgm en t of rights flowing from the 
legislation, 1 have little difficulty in applying the th ird  e lem en t of the 
proportionality  test. The infringem ent is no t d isp ro p o r t io n a te  to the 
legislative objectives. A serious effort has been  m ade to accom m odate  the 
freedom of religion of Saturday observers, in so far as th a t  is possible w ithou t 
undue dam age to the scope and quality of the pause day objective.^^^

The only real a t te m p t to apply this test is to imply th a t  the right in question  is not 

heavily infringed and then  asse r t  the proportionality  of the law; the  subsequen t 

com ment, abou t serious efforts being made to accom m odate rights, is irre levan t to 

balancing analysis, which is supposed  to query  w h e th e r  the limitation, how ever 

minimal, is ultimately legitimate and justified. The fact tha t a m easu re  minimally 

im pairs  rights might weigh in favour of legitimacy in the balancing analysis, bu t it 

cannot substitu te  for it.

The Relationship Between Balancing and Minimum Impairment

I believe the balancing te s t  is underutilised in Canada because  balancing is 

subsum ed into m inim um  im pairm en t analysis. This also explains, as noted  earlier, 

w hy  the  s treng th  of the m inim um  im pairm ent analysis varies so greatly. If one 

adopted  a very  broad  approach  to m inimum im pairm ent, and looked to all sorts  of 

possible a lternative m easures  very different from the m eans  chosen, that 

necessarily  leads to balancing being conducted in this step. One canno t de te rm ine  if 

a som ew hat less effective a lternative can be p referred  to the m eans chosen  w ithout 

balancing the offset of efficacy against the right to som e d e g r e e . T h e  approach  of 

the Canadian courts  vocally eschew s tha t form of m inim um  im pa irm en t analysis, but 

w hen  the Court depar ts  from th a t  vocal declaration, and s ta rts  considering  b roader 

alternatives balancing has been  in troduced into the m inim um  im p a irm en t test. This

157 1986  CanLII 12 [SCC] at 151.
158 Davidov has argued that "[i]f the state can prove that alternative m eans cannot achieve the goal as 
w ell as the m eans chosen by it, the exam ination m oves to its last stage (balancing). Here -  and only  
here -  the alternative o f com prom ising the objective is considered." Davidov, note 108, at 5.
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explains w hy  the balancing te s t  has never been po ten t  in Canada: it has been 

incorpora ted  into m inim um  im pairm ent te s t  w hen  required.

1 th ink  the re  a re  tw o explanations for w hy the courts  eschew  balancing as 

such and op t for m inim um  im pairm en t instead: first, it is a som ew hat less nebulous 

s ta tem en t to say tha t the  m eans im pair rights to a g rea te r  ex ten t than  necessary  as 

opposed  to saying tha t in som e abstrac t sense the re  is no justification for the action 

taken. Secondly, 1 believe the re  is a possible perceived consequence of a finding of 

d isproportionality  tha t might make courts w ary  of invoking the test.

(i) M inim um  Im p a irm e n t  to avoid no rm ativ e ly  p ro b lem a tic  ba lancing

Balancing analysis is, by its nature, an opaque process. The Court is being 

asked to weigh up the effects on rights, w ha teve r  those should be, against the 

im portance  of the  objective, weighted, presum ably, by the ex ten t to which the law 

a tta ins  th a t  objective. The ex ten t of the denial of the  right - in  Canada’s seemingly 

teleological model, the disutility caused by the res tr ic t io n -  should be something 

easily estab lished  by an affected party. The good done  by the objective - in  the 

teleological model, the utility genera ted  by the m e a su re -  could also be fairly readily 

established by the  State. Obviously, the re  may be som e difficulties w hen  effects are 

unknow n or speculative, bu t it is still a fairly s tra igh tfo rw ard  process. However, 

finding som e w ay  to w eight these  ideas, and som e m etric  by which to com pare  them, 

is a much m ore  difficult proposition.

As d iscussed  in Chapter 2, balancing may the re fo re  have to be an intuitive 

analysis, assessing  how  severe the rights restric tion seem s against how  grea t the 

public im portance  of the goal appears  to be. i^^This m eans tha t courts  have to

Knowing the con sequ en ces of the rights restriction for both the right and the objective is only the 
first step, b ecause th ose consequences m ust then be afforded w eigh t by reference to the im portance 
of these values. It is relevant not only how  broadly the right w as denied, but also how  im portant the 
right is. A less im portant right, substantially denied, m ight not carry as much w eight as a very  
significant right denied  only in part. Similar concerns apply to objectives, w ith  the possibility that a 
m inor ach ievem ent o f an extrem ely im portant goal m ight have a greater legitim ising effect than the 
total realisation o f a m ore m inor goal. How those various w eigh ts can be calculated is not clear. 
Similarly, a m etric for com parison o f these values is not forthcom ing. The good done by a rights 
restriction and the harm done to the right m ight seem  incom m ensurable; it is up to judges to 
som eh ow  overcom e this incom m ensurability and balance these values. No guidance on this has ever 
been provided by the Canadian Suprem e Court. Lamer C] im plied that these values w ere of a similar 
nature w hen he said "there m ust be a proportionality b etw een  the deleterious and the salutary 
effects o f the m easures.” Dagenais v Canadian Broadcasting Corp., [1994] 3 S.C.R. 835  at 889; 1994  
CanLll 39 (SCC) at [95]. This im plies that the effects are alike, w hich does seem  to be self-evidently  
true.

See Chapter 2, text accom panying note 53-59.
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engage in a d iscre tionary  weighting tha t calls legislative choices into question, and  it 

may be difficult to conduct such an exercise w ithou t recourse  to judges’ ow n values. 

Judges may feel uncom fortable  w ith  this role. Even if it is one they  a re  assigned, 

the re  may also be a s trong  sense tha t the legislature and the  courts  perform  

different functions, or th a t  if a value judgm ent has to be made, a body w ith  s tronger 

dem ocratic credentia ls  should make it. It might be tha t conducting this balancing 

exercise "pushes a t the m argins of the judiciary’s institutional role,”i^  ̂ o r  th a t  judges 

feel th a t  this is the  case, which has roughly the sam e effect.

For these  reasons, m inim um  im pairm ent may be used by courts  as a 

substitu te  for balancing. Minimum im pairm ent seem s to be a m ore  s tra igh tfo rw ard  

m ode of analysis; it has a technocratic  appeal. Saying th a t  a m easure  fails the te s t  is 

advising the legislature tha t it should have acted slightly differently, w ith  slightly 

m ore  care, seem s like m ore  of a judicial function, and does not requ ire  decision

making tha t seem s as d iscre tionary  and potentially political as the balancing test.

However, behind the  variable s tandards  of m inim um  im pairm ent, judges are 

weighing the general justifiability of the law, and adjusting the s treng th  of the te s t  to 

allow them  to find unjustified law to fail m inimum im pairm ent, and justified laws to 

pass it. It is the u ltim ate illustration of the fact tha t the Oo/fes test 's  s treng th  rem ains 

"on the  shelf w aiting to be dusted  off for use... any time th a t  the Court w an ts  to strike 

dow n a law.” ^̂  ̂ ic is also no m ore legitimate to engage in the norm atively  

problem atic  analysis of balancing behind the facade of m inim um  im pairm ent. It is in 

fact less legitimate, as it is less transparen t;  the judge will be less open  to criticism 

because  the analysis is d is to rted  by the fact tha t it is p resen ted  as som eth ing  else 

entirely.

(ii) Does Failing Balancing P roh ib it  Certain  Ends?

An additional reason  tha t the balancing te s t  might seem  problem atic  is a 

possibility tha t failing balancing essentially prevents  pu rsu it  of the  objective at all.

The consequences of a finding of m inimum im pairm en t a re  simple: the  law is 

s truck  down, bu t  can be rem ade  in a less restric tive m anner  in o rd e r  to protect 

rights to the g rea tes t  extent. The State has the option to pu rsue  the  goal by ano ther

Dassios and Prophet, note 15, at 306.
Fetters and Monahan, "Developm ents in Constitutional Law: the 1 9 8 6 -1 9 8 7  Term ” [1988) 10 

SCLR61 at 95.
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route. On the o the r  hand,  the consequences  of a law failing proport ionali ty balancing 

are not  so clear. On one reading,  if the means  really do impair  the r ight  as little as 

possible, then  the re  are no means  tha t  can be used to mee t  this objective; the best 

means  available have failed. This could be seen  to crea te a prohibited end, an 

objective the legislature can never pursue.

In reality, this is probably not  the consequence of a finding of 

disproport ionali ty,  because the minimum im pairm ent  test  probably  does not look to 

all al ternat ives,  bu t  only those al ternat ives tha t  w ere  sufficiently similar  to the 

means  actually chosen.  The end is probably not  excluded. However, it might appear  

to be excluded,  and  tha t  appearance  might be something of which judges are wary.

An example  of this is presented  by the judgm ent  in the Thompson Newspapers  

case. Having com m ented  tha t  the law would have failed the balancing test  in the 

event  tha t  it had  been  reached, the Court  added  the following addendum:

This is no t  to say tha t  there  is no possibility for Par l iament to legislate with 
regard  to the dangers  tha t  rep resen t  bad polls. As mentioned  earlier,  the 
p resen t  legislation was  found to be defective not with regard  to its purpose,  
bu t  with  regard  to the fact tha t  the means  chosen to carry out  tha t  purpose 
did not  satisfy the minimal im pairm ent and propor t ionali ty  tests.^^^

The Court w e n t  ou t  of its way  to clarify tha t  finding the m easure  d ispropor t iona te  

did not  r en d e r  the end excluded. This i llustrates tha t  this possible perception of a 

finding of d ispropor t ional i ty does weigh on the mind of the judges. It might  go to 

explain w hy  the Court has never  held a measure  d ispropor t ionate  in the absence of a 

prior  failure of  m in imum impairment.

Evidence of Elision in the Case Law

Looking to case law, one can see some evidence tha t  m in imum impairment 

might  be accommodating  a hidden  balancing test. Though the Supreme Court has 

never invalidated a law based on balancing alone, the Court  has, having found tha t  a 

law fails m in im um  impairment,  frequently gone on to add tha t  it is disproport ionate.  

It is unusual  th a t  Canadian courts  do this. One would  expect, as happens  in many 

cases that,  having found the law to fail minimum impairment,  the Court does not

163 1 9 9 8  CanLII 8 2 9  (SCC) at [130] ,
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engage in the re s t  of the analysis, since it is unnecessary  to do so.^^^ Instead, the 

Court has often engaged in proportionaUty analysis after it has s truck  dow n a law, 

and usually finds the law to have failed it.

For example, in the  Seaboyer  case, the rape shield law being challenged had 

already been found not to minimally im pair the rights of the criminally accused, and 

so was struck down. However, McLachlin J did not stop there. She also found th a t  the 

law was d isproportionate , saying:

|A | provision which rules out probative defence evidence which is not clearly 
outweighed by the prejudice it may cause to the trial strikes the wrong balance 
between the rights of complainants and the rights of the accused. The line must be 
drawn short of the point where it results in an unfair trial and the possible 
conviction of an innocent person.'®^

Other cases have reached similar c o n c l u s i o n s . I n  Edmonton Journal, Cory J said 

tha t the reporting  restric tions on m atrim onial court proceedings did not

interfere as little as possible with the vitally important fundamental right of 
freedom of expression, particularly as it applies to informing the public as to 
pending court proceedings. Nor does it reflect that proportionality which is 
required between the effect of the measure and the attainment of the objectives.

The m easure  w as "a very  substantial in terference with freedom  of express ion  and 

significantly reduces the openness  of the c o u r t s , w h i c h  could no t be justified by 

the protection of privacy, especially w hen the Court though t th a t  the  n u m b er  of 

instances w h ere  such pro tection  w as necessary  w as probably  small.

In Thompson Newspapers, the  ban on publication of opinion polls in the  three  

days preceding an election failed the m inim um  im pairm en t test. However, the 

Supreme Court majority  w as also satisfied tha t the m e asu re  w ould  fail

i®'*See for exam ple Bastarache j in Dunmore, w here having struck the dow n for failing minimum  
impairment, he said: "I am o f the v iew  that the w holesa le exclusion of agricultural w orkers from the 
LRA is not a reasonable lim it on freedom  of association and that it is not n ecessary to balance the 
effects of this exclusion against its stated purpose." 2001 SCC 94  (CanLll) at [65]. Of couse, this also  
happened in Oakes, w here the law failed rational connection, and no further analysis was 
undertaken.
1651991 CanLlI 76 (SCC) at 65.
166 The sam e situation occurred in Ford v Quebec, w here the Court held that the exclusive use of 
French was neither "necessary for the achievem ent of the legislative objective or proportionate to it." 
1988CanLlI 19 (SCC) at 77.
167 1989 CanLlI 20 (SCC) at 27.
168 Ibid  at 24.
169 See above at note 129.
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proportionality ; the Court w as dubious about the benefit of the  law. Since 

Thompson N ewspapers is one case w here  the m inim um  im pairm en t analysis w en t 

far beyond the  scope of the Court's usual test, one w onders  w hy they  did not rely on 

the final balancing limb of the te s t  to strike dow n the  law.

Recently, in Alberta  v H utterian Brethren o f  Wilson Co/ony,‘̂ ’ McLachlin C} 

acknowledged, to som e degree, tha t elision had taken  place, and came out against it. 

She noted th a t  the injunction to place balancing a t the cen ter  of the Oakes te s t  "has 

not always been strictly followed by Canadian courts .” However, "[b]ecause the 

minimal im pa irm en t and  proportionality  of effects analyses involve different kinds 

of balancing, analytical clarity and transparency  a re  well served by distinguishing 

be tw een  them."^^^

There  may be genuine concern about institutional com petence, dem ocratic 

legitimacy, and  the  norm ative  problem s presen ted  by balancing. However, for the 

sake of the coherence of the their s tandard  of review, the Canadian courts should 

apply a sepa ra te  balancing te s t  tha t does not com pletely  elide w ith minimum 

im pairm en t analysis. That is the only w ay tha t the rationality  tests  of tailoring can 

be kep t separa te  from the legitimacy assessm en t of p roportionality  balancing. If 

the re  are  norm ative  issues created by balancing, those  are  best assessed and 

addressed  if judges are  clear and tran sp a re n t  in the ir  approach  to this test. Perhaps, 

in light of McLachlin CJ’s recen t com m ents abou t the centrality  of balancing, this 

transparency  will be r e s t o r e d .

Feedback of Tailoring into Objectives

The Canadian courts  a re  not w rong  to regard  m inim um  im pairm en t concerns 

as re levan t to the balancing analysis; they are  m erely w rong  to allow it to s tand  in 

for th a t  analysis entirely. Perhaps they are  trying to feed m inim um  im pairm ent 

concerns back into the objective of the m easure, w hich thus affects the balancing

"In my view, the doubtful benefits of this ban are outweighed by its significant and tangible 
deleterious effects and therefore is not justified under the third stage of the proportionality analysis. 
The very serious invasion of the freedom of expression of all Canadians is not outweighed by the 
speculative and marginal benefits postulated by the government." 1998  CanLlI 829  (SCC) at [130],
171 [2009] 2 SCR 567; 20 0 9  SCC 37 Canlii.
172 Ibid at [76]. This w as also followed by Deschamps ] in Toronto Star Newspapers v Canada [2010] 1 
SCR 721; 20 1 0  SCC 21 at [50],
173 However, Alberta v Hutterian Brethren o f  Wilson Colony [2009] 2 SCR 567; 2009 SCC 37 Canlii, and 
other recent cases, have been subject to criticism that they prioritise pragmatism over principled 
reasoning. See Graham Mayeda, "Between Principle and Pragmatism: the Decline of Principled 
Reasoning in the Jurisprudence of the McLachlin Court," (2010 ]  50 SCLR (2d] 41.
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analysis, insofar as it allows the  courts to strike a m ore precise balance. This can be 

seen both in the cases above, w here  the proportionality  balancing te s t  is failed after 

a failure in m inim um  im pairm ent, and in o ther cases w here  laws have passed 

balancing with som e reliance placed on m inimum im pairm en t concerns to justify 

this.

As discussed in Chapter 2, m inim um  im pairm en t analysis has significance 

beyond the binary  question of w h e th e r  it is passed or failed, and can refine the 

precise na tu re  of the objective tha t is being achieved by the rights v i o l a t i o n . T h e  

Canadian courts  clearly u nders tand  this significance, and engage in this so r t  of 

analysis. First, w hen  the  Suprem e Court conducts its balancing analysis, such as it is, 

it oftentimes m entions m inim um  im pairm ent as an a rgum en t in the  law ’s favour. 

For example, in Chaulk, Lamer CJ relied strongly on m inim um  im pa irm en t to justify 

his finding of proportionality:

While the effect of s. 16(4) on the p resum ption  of innocence is clearly 
detrim ental, given the im portance of the objective th a t  the  Crown no t be 
encum bered  with an unw orkable  bu rden  and given tha t I have concluded 
above th a t  s. 16(4) limits s. I l ( c 0  as little as is reasonably  possible, it is my 
view th a t  the re  is proportionality  betw een the effects of the m easu re  and  the 
objective.^^^

The sam e phenom enon  can be seen in o ther  c a s e s . W h i l e  the m ere  fact of passage 

of m inimum im pairm en t does not justify the law, a law th a t  actually is the best 

possible alternative (in a sense  b roader  than  the Oakes te s t  p rovides for) can be a 

re levant consideration, because it gives additional w eight to the  objective. The 

Supreme Court may be engaged in objective feedback, ra th e r  than  simply using the 

fact tha t the law passed the  m inim um  im pairm ent test to go to justification, which is 

no t a relevant consideration.

Second, w hen  the courts  w en t on to consider balancing afte r a law had failed 

m inimum im pairm ent, it w as often noted in the context of the  balancing analysis 

tha t the could be achieved by ano ther  route. This clearly swayed the  Court in its 

conclusion th a t  the m easu re  was disproportionate.^^'^ This, again, is an entirely  valid

See Chapter 2, text accom panying note 43-45.
17S 1990 CanLII 34 [SCC) 45-46.
1̂ * See Edwards Books 1986  CanLII 12 (SCC], and Downey 1992 CanLII 109 (SCC), am ongst others. 
i^^This can be seen  in Seaboyer  1991 CanLII 76 (SCC), Edmonton Journal 1989 CanLII 20  (SCC), and 
Thompson Newspapers  1998  CanLII 829  (SCC). See for example Edmonton Journal at 24, w here in the
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consideration, feeding back the fact of existent a lternatives into the balancing 

analysis. But in m any cases, these  laws should not have failed m inim um  im pairm ent 

in light of the  previously articulated s tandards  for th a t  t e s t  Instead, the Court 

should have allowed the law to pass m inim um  im pairm ent, bu t  used the  existence of 

some a lternative  to sway the balancing analysis against the law. This would have 

properly  separa ted  the different elem ents of the Oakes te s t  ra th e r  than  eliding 

m inim um  im pairm en t and balancing, keep the integrity  and consistency of the 

m inim um  im pairm en t limb of the test, and give ind ep en d en t life to the balancing 

test.

C o n c l u s i o n

The Oakes te s t  has had a series of highs and  low, of peaks and troughs. 

Almost all parts  of the te s t  have re trea ted  from the early, very s trong  outline of the 

test in Oakes, bu t have shown surpris ing s treng th  in som e cases. The objective 

analysis has never taken  on independen t force, yet has som e limits on the generality 

of objectives tha t p reven t the Oakes te s t  from being circum vented  by very broad 

objectives. The rational connection test, while seem ing to be of little use, may have 

found a function in indirectly reviewing the objectives of the legislature. The 

m inim um  im pairm en t test, at the sam e time as being repea ted ly  and vocally 

w atered  dow n by the Court, has been one of the very  few parts  of the Oakes test 

w here  laws have in fact been struck  down. The balancing te s t  is the only part  of the 

test tha t has failed to have any independen t use.

This tells us a g rea t deal abou t the  Canadian courts, and the s tandard  they 

developed. It suggests tha t the Oakes te s t  is very  difficult to apply as enunciated; it 

does not do -a n d  never has d o n e -  w hat it seem s to do on its face. It has shifted and 

moved, and the s treng th  of the test has been placed in a p a r t  of it tha t w as not 

designed to bear  th a t  weight. Fully unders tand ing  these  trends  and realities helps to 

show the Oakes te s t  for w h a t it really is, for a s tandard  of review  is best know n by its 

effects.

We m ust now  look further, to how  the te s t  has been  applied in Ireland, 

having been  incorpora ted  from the Canadian case law. W hen the experience of both

middle of  the balancing analysis, the judge noted again that "Any need for the protection of  privacy of 
w'itnesses or children could be readily accomplished by far less sw eep ing  measures."
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6  -  S t a n d a r d s  o f  R e v i e w  in  I r e l a n d  a n d  t h e  O r i g i n s  o f

THE H e a n e y  T e s t

The last 20 years have seen the rise of articulated standards of review in Irish 

constitutional litigation. Before this, standards of review were haphazard, vague and 

opaque. Variations in practices and interpretation were common, making for a 

complex web of jurisprudence. The few attempts by academics, or judges writing 

extra-judicially, to untangle this web of principles and coherently explain standards 

of review in Ireland met with little success. It was into this milieu that the Oakes test 

stepped, incorporated in Heaney v Ireland.'^ It did not happen overnight, but built on 

prior cases that had adumbrated a standard of review som ewhat similar to Oakes. It 

is this process of incorporation, and the previous standards of review that illustrate 

the background to it, that is the focus of this chapter.

E a r l y  V i e w s  o n  C o n s t i t u t i o n a l  R i g h t s  a n d  D e f e r e n c e

In the first constitutional case concerning Bunreacht na hEireann, Gavan 

Duffy I set out in the clearest terms that rights were to have limits. In State (Burke) v 

Lennon,^ he laid out the rights protected by the Constitution, and said:

These rights are, of course, qualified, because under modern conditions the 
rights of the citizen must be subject to legal limitations and absolute rights 
are unknown, or virtually unknown, in a democratic State.^

In that case, the judge held unconstitutional the internm ent provisions of the 

Offences Against the State Act.

In Re Article 26 and the Offences Against the State (Amendment) Bill 1940,'^ 

which was in essence an appeal from the judgment in Burke,^ the Supreme Court 

took a conservative view of the constitutional rights protections, holding that the

1 [1994] 3 1R 593.
2 [1940] IR 136.
3 Ibid at 144.
‘‘ [1940] 1R470.
 ̂Tiie Supreme Court refused to hear an appeal on the merits of the decision on jurisdictional 

grounds. The Oireachtas therefore passed a law amending the Offences Against the State Act to 
reinsert substantially identical provisions on very similar terms, in the hope or with the knowledge  
that the President would refer the Bill for the Supreme Court's opinion on the contentions of Gavan 
Duffy ] in Burke. See Gerard Hogan, "The Supreme Court and the Reference of the Offences Against the 
State (Amendment] Bill 1 9 4 0 ” [2000] 35 Ir. Jur. 238.
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balancing of rights was a matter for the Oireachtas, and essentially non-justiciable.^ 

This highly non-interventionist stance did not long endured

A similar tone was struck in the landmark case of Pigs Marketing Board v 

Donnelly.^ This case is widely credited with establishing the doctrine of the 

presumption of constitutionality.^

When the Court has to consider the constitutionality of a law it must, in the 
first place, be accepted as an axiom that a law passed by the Oireachtas, the 
elected representatives of the people, is presumed to be constitutional unless 
and until the contrary is clearly established.

Hanna J went on to say that when the constitution required the reconciliation of 

such rights with the exigencies of the common good, "the Oireachtas must be the 

judge of whatever limitation is e n a c t e d . T h i s  presumption could be overcome, 

though he was clearly dubious of this prospect: "if a law is contrary to the common  

good, whatever that may mean, it must be clearly proved and I repeat that an Act is 

deemed constitutional until the contrary is clearly established.

This presumption has had an enduring legacy, and remains a cornerstone of  

Irish constitutional adjudication. The effect of the presumption is to put the onus of 

proof on the plaintiff. But the effect is actually deeper than that, as the

6 "The guarantee in tha t clause is not in respect of any particular citizen, or class of citizens, but 
extends to all the citizens of the State, and the duty of determining the extent to which the rights of 
any particular citizen, or class of citizens, can properly be harmonized with the  rights of the citizens 
as a whole seems to us to be a m a tte r  which is peculiarly within the province of the Oireachtas and 
any a ttem pt by this Court to control the Oireachtas in the exercise of this function would, in our 
opinion, be a usurpation of authority. "[1940] IR 470 at 481.
 ̂ In later cases, such as In Re Philip Clark [1950] IR 235, this s ta tem ent was read in a more limited 

fashion, calling it a "rule of prudence" to be observed in the consideration of repugnancy. At 247. It 
was affirmatively rebutted, though not mentioned, in Buckley v Attorney General [1950] IR 67. See 
Gerard Hogan, "Unenumerated Personal Rights: Ryan’s Case Re-Evaluated” (1990) 25[1) Ir. ]ur. 95. 
Obviously, it was eschewed in later cases such as Ryan v Attorney General.
8 [1939] IR413.
 ̂Brian Foley, "The Bupa Ireland Case And  Constitutional Litigation,” [2010] 45 Ir. Jur. (ns) 230; Brian 

Foley, Deference and the Presumption o f  Constitutionality, (IPA, 2008) at 18-19; Donal Barrington, 
"Some Problems of Constitutional Interpretation,” in Deirdre Curtin and David O’Keefe (eds.). 
Constitutional Adjudication in European Community and National Law, (Butterworths, 1992) at 176. 
The Supreme Court hinted at an approach such as this in the Offences against the State Am endm ent 
Bill Reference. O’Sullivan Cj suggested that the deference shown to the State would leave the 
challenger with a high burden if he or she were  to claim constitutional repugnancy in circumstances 
where there  was no express constitutional prohibition on the sort  of law being considered. Such 
repugnancy would have to be "clearly established.” [1940] IR 470 at 478.
10 [1939] IR 413 at 417.
11/ i /d  a t 422.
12 Ibid at 422-3.
13 See Barrington, note 9 at 173.
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presum ption of constitutionality reflects a deeper attitude of deference to the  

legislature and judicial non-intervention.

As Hogan and Whyte outline, the strength of the presum ption is not static.^^ 

The presum ption has been strongly stated in rights c a s e s . I t s  strength has been  

influenced by, am ongst other considerations, the expertise  of the legislature in 

respect o f  social and econom ic policy^^ and dem ocratic legitimacy.!^

Limiting  R ights

T ex tu a l  O rig ins

Rights in the Irish constitution are strongly stated. Strong language, 

grounded in the natural law tradition, seem ed  to reject any utilitarian analysis of  

rights, focusing on intrinsic va lue .H ovi^ever , m any rights are subject to significant 

qualification:^^ the right to equality before the law does  not prevent inequality in 

state enactm ents that results from "due regard to differences o f  capacity, physical 

and moral, and o f  social f u n c t i o n . C e r t a i n  rights, like liberty and inviolability of  

the dwelling, may be limited "in accordance with law."2i Freedom of speech, 

assem bly, religious conscious and religious practice are protected "subject to public 

order and morality."^^ Property rights may be delim ited having regard to the  

"exigencies of the com m on good" with regard had to the "principles of social

Gerard Hogan and Gerry Whyte,/M. Kelly: The Irish Constitution, (4 '̂’ ed, Tottel, 2004) at 840-844.
'5 See Kenny J in Ryan v A ttorney General [1965] IR 294, where he argued tha t the presum ption 
appUed "with particular force” to legislation balancing rights with the common good. This is 
particularly interesting in contrast to Canada, where no presum ption of constitutionality exists in 
respect of laws infringing Charter rights, whereas it does in respect of o ther constitutional matters. 
See Peter Hogg, Constitutional Law o f Canada, ed, Carswell, 2007) a t 38-10 and Manitoba v 
Metropolitan Stores [1987] 1 SCR 110; 1987 CanLll 79 [SCC).

Kenny J in MacDonald v Bord na gCon [1965] IR 217 said tha t the courts' pow er to declare acts 
unconstitutional should be tem pered by the "now accepted extensive role of the State in economic 
and social matters .” At 235

See Keane J in Kavanagh v Government o f  Ireland, [1996] 1 IR 321.
'8 For example Article 40.1 guarantees that all citizens, "as human persons," shall be equal before the 
law. Article 41 declares tha t the family, as a "moral institution" has "inalienable and imprescriptible 
rights, an tecedent and superior to all positive law." Article 43 says tha t p roperty  ownership is a 
"natural right,” an tecedent to positive law, tha t comes from m an’s “virtue as a rational being." For 
exploration of this theme, see Oran Doyle, "Legal Positivism, Natural Law, and the Constitution,” 
(2009) 31 DULJ 206; Oran Doyle, "Legal Validity: Reflections on the  Irish Constitution," (2003) 25 
DUL] 56; Declan Costello, "Natural Law, the Constitution, and the Courts," in Lynch and Meenan (eds.) 
Essays in Memory o f Alexis Fitzgerald [Incorporated Law Society of Ireland, 1987) 105; Desmond 
Clarke, "The Role of the Natural Law in Irish Constitutional Law," (1982) 17 Ir. Jur. [ns) 187.

For a more complete account, see Hogan and Whyte, note 14, at 1269 and Declan Costello, 
“Limiting Rights Constitutionally,” in James O'Reilly (ed.) Human Rights and Constitutional Law: 
Essays in Honour o f  Brian Walsh ('Dublin , 1992).
20 Article 40.1.
2' Articles 40.4.1° and 40.5.
22 Articles 40.6.1° and 44.2.1°.
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justice.’’̂  ̂ The personal rights provision, Article 40.3, sets the  State the task  of 

defending and vindicating personal rights "as far as practicable"^^ which implies a 

limitation on u^hat the  State m ust do based on feasibility. The clause also tasks the 

State with protecting rights from "unjust attack.''^^ However, th e re  is no indication of 

how  the justice of a limitation could be established.

Moreover, the  Constitution frequently seem s to be "giving a righ t on the  one 

hand and taking it back on the o ther,”26 such as w hen  it s taunchly p ro tec ts  the  right 

of private p rope rty  and also leaves it open to restric tion in the com m on good,^^ or 

w hen freedom of speech is guaran teed  and qualified by broad  notions of public 

o rder  and morality, and m ore  specific r e s t r i c t io n s .H o w e v e r ,  certa in  rights a re  not 

subject to express limitation by the Constitution, such as certain Family rights in 

Article 41.

Certain concepts derived from the text of the constitution, in particu lar the 

notion of the com m on good and the idea of an unjust attack, have played a 

significant role in the rights limitation ju risp rudence of the Irish courts. However, 

the textual origins of rights limitations w ere  only one small p a r t  of the  process of 

rights limitation, p rom pting  Hogan to reflect tha t "there is a sense  in which the 

actual text and the provenance of this text does not particularly  matter."^^

Extra-ludicial W riting

There has been little academic or extra-judicial theoris ing on how  rights in 

the Irish Constitution should be limited. Before the adven t of the Heaney test, which 

p rom pted  som e discussion of the p roprie ty  of using non-textual s tan d a rd s  of

23 Article 43.2.
Article 40.3.1°

25 Article 40.3.2°
26 KC W heare, Modern Constitutions (Oxford, 1966], at 62. One TD in the Dail Debates on the 
Constitution com m ented that the Constitution's protection o f rights "consists largely o f a moral 
hom ily in which various directions are given as to the lines on which the State should w ork in future. 
W here general principles appear, one finds that every one of them  is qualified by follow ing phrases, 
so that w hen attem pting to interpret them  one does not know w hat m eaning is conveyed  ... Instead of 
a clear statem ent as to the structure of the State and the right of individual citizens, w e have a vague, 
indeterm inate series o f statem ents and sentences which to a great extent are opposed  to each other 
and are alm ost contradictory." 68 Ddil Debates, 14 June, 1937 a t Cols. 386,387.
2̂  See Gerard Hogan, "The Constitution, Property Rights And Proportionality” (1 9 9 7 ) 32 Ir. ]ur. (ns] 
373; W heare, note 26.
28 For example: the education o f the public opinion and the publication o f b lasphem ous, seditious, or 
indecent m atter Article 40.6.1°
29 Hogan, note 27 at 371. Hogan w as com m enting on the use of proportionality in property rights.
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review, little a tten tion  was devoted to this question. However, im portan t 

contributions w ere  m ade by Mr Justice Declan Costello in extra-judicial writings.

Costello discussed the problem s of rights limitations, focusing heavily on the 

com m on good. The idea of the com m on good was

derived  from the concept tha t a political com m unity  exists to provide a whole 
range of conditions (material, social, moral, cultural) so tha t each of its 
m em bers  can realise his or her  developm ent as a hum an  person.

The Constitution 's  conception of the com m on good, he said, w as d raw n  from 

scholastic philosophy and thus "differs greatly  from the  utilitarian concept of the 

grea tes t  good of the g rea tes t  n u m b e r . ” ^ ^  called th a t  conception "seriously flawed” 

both because  it tries to m easure  p leasure  and com pare  it to pain and because it 

"provides a theoretical justification for restric tions on the rights of minorities.''^^ He 

also noted tha t the pro tection  of basic rights w as p a r t  of the  com m on good.

Costello’s rejection of utilitarianism is significant, as it indicates an an ti

utilitarian focus in Ireland. However, his analysis becom es problem atic  w hen he 

tries to e labora te  upon  it. His example of a justified limitation was the limitation on 

p roperty  rights of factory ow ners  for the sake of the com m on good done by 

protecting  the environm ent. He expressed this aspec t of the com m on good as a 

collective right, "the right of every m em ber  of society to enjoy a pollution free 

environment."^^ F urtherm ore , he said tha t for the limitation to be justified, the re  

m ust be "a p ro p e r  balance b e t w e e n " 3 s  the tw o rights.

This highlights several problems. First, the re  is a tendency  for Irish courts to 

express m any com m unal in teres ts  as rights, which tends to obfuscate analysis. 

There is surely  not an  individual right to a clean en v ironm en t in the Constitution; it 

is ra th e r  a political aim, like any other, a p a r t  of Costello’s natura l law conception of 

the com m on good. Using rights language serves to confuse, as it does not make clear

30 Ibid. Hogan elsew here pointed out the potential for the Heaney  test to ameliorate the inherent  
"subjectivity of what constitutes an 'unjust attack.”' Hogan, "judicial Review -  the Law of the Irish 
Republic" in Brigid Hadfield (ed.) Judicial Review: A Thematic Approach  [Gill & McMillan, 1995) at 
340.

Costello, note 19, at 178. Similar com m ents about utilitarianism and the common good w ere made  
by Costello in "Natural Law, the Constitution, and the Courts” in Patrick Lynch and James Meehan 
(eds.) Essays in Memory o f  Alexis Fitzgerald, [Incorporated Law Society of  Ireland, 1987]
32 Ibid.
33 Ibid.
34 Ibid.
35 Ibid.
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w h at special s ta tus a right has above any o ther  political goal. As w e shall see, this is a 

problem tha t regularly  rears  its head in Irish constitutional adjudication. Indeed, 

Costello J had criticised this tendency  in an earlier  judgment.^^

Secondly, expressing the environm ental pro tection  in te res t  as a right 

camouflages w h a t  is, for Costello, an unattractive fact: tha t the ach ievem ent of the 

com mon good in this instance could be very  easily viewed as an  in a ssessm en t of 

collective utility. If this is no t how  the environm ental in te res t  is to be judged, 

Costello J gave no indication of the  correct m ethod. Thirdly, having criticised the 

incom m ensurability  problem  inheren t in utilitarian analysis of pain and pleasure, 

Costello J then  proposes  a balance betw een tw o "rights" which will be as difficult or 

m ore difficult to com pare  as pain and pleasure, w ith  no indication of how 

com parison might be achieved. This difficultly will be even m ore  p ronounced  if 

Costello w ere  unwilling to consider the collective utility of the  environm enta l 

protection in te res t  and insist instead on com paring the values in the  abstract.

Finally, it highlights a fundam ental issue with the s ta tem en ts  quoted  above: 

Costello has allowed a restric tion  on the rights of minorities for the  benefit of the 

majority. The m inority  here  -fac to ry  o w n ers -  may not be a m inority  w ith  which the 

Judge was particularly  concerned, bu t tha t m erely highlights the prob lem s w ith  his 

analysis. His theo ry  allows restric tions on the rights of minorities, as any theory  

w i l l .M in o r i t ie s ,  how ever defined and how ever vulnerable, do no t enjoy absolute 

protection of the ir  rights, no m ore than  anyone else.

Costello's rejection of utility and utilitarianism, and his s trong  s tance in 

defence of rights indicates th a t  he might have conceived the Irish Constitution as 

taking a deontological approach  to rights limitations. However, the exam ple he used 

to illustrate his po int show ed tha t his own model lacked the ability to je ttison utility. 

Similarly, his criticisms of u ti litarian ism - his basis for rejecting any  considera tion  of 

utility- are  not fully elaborated  upon, and his suggestions show  no sign of avoiding

36 See M urray v Ireland  [1985] IR 532 at 540. This case will be further d iscussed  in Chapter 7.
He encountered this problem  again, later in his article, w hen dealing w ith law s protecting public 

morality. He said that societies have the pow er to enact laws to protect public m orals, but said that if 
those laws infringed a protected right o f a minority, the pow er may have been  invalidiy exercised. 
Ibid at 181. However, just before this he highlighted Norris v A ttorney General [1984] IR 36 as a good  
exam ple o f this pow er being used. At 180. Yet hom osexuals w ere a m inority group, and the surely  
enjoyed the personal right to privacy the Judge had discussed on the previous page. At 179. Perhaps 
hom osexuals, like factory ow ners, do not fall into his unspoken definition o f m inorities. In trying to 
say that his theory allow s for lim itation of rights in the com m on good but d oes not allow  for the 
lim itation of m inority rights, he is trying not m erely to have his cake and eat it, but to eat his cake and 
still have it. It cannot be done.
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the problem s of incom m ensurability  tha t he highlighted or avoiding justifying limits 

on the rights of minorities. He seem ed to espouse  and advocate  a deontological 

approach, but, u^hether he realised it or not, his approach  is teleological.

Writing elsew here, Costello acknow ledged th a t  courts  exercising a 

supervisory  role over rights-restric ting legislation m ean t tha t unelected judges w ere  

substitu ting  "their views on how  bes t to reconcile the  com peting aspects of the 

com m on good for those  of the dem ocratically elected rep resen ta tives  of the people,” 

but ultimately "that is w h a t 'judicial rev iew ’ as enacted in the Constitution means."^^ 

Costello m ade som e observations about the w ay courts  approach  this 

process, and in doing so illustrates several elem ents  of s tandards  of review. It was 

probably  the m ost com prehensive  s ta tem en t of the  principles underlying rights 

limitations th a t  had been m ade up to this point.

The m ore restric tive legislation is of the exercise of constitutionally  protected  
rights the s tronger  and m ore plausible and well established m ust be the 
reason advanced to justify it.... The principle of proportionality  m ust not be 
breached and so a p ro p e r  proportion  m ust exist be tw een  the benefits which 
are  likely to be conferred from the im pugned legislation and the limitations 
which are  im posed on the rights of the individual citizens.

Here, Costello acknow ledged the im portance of the explanation for the rights 

restriction, and suggested tha t it would have to be m ore  compelling for a m ore 

ex trem e violation of rights. Moreover, by referring to the reasons advanced to justify 

the restriction, he in tim ated tha t the burden  of p roof of justification of a rights 

restric tion  might lie on the State. A right, w hen infringed, m us t be justified by the 

Infringer. He then  clearly endorsed  an overall balancing exercise, using the language 

of proportionality  tha t he would la ter use in the  Heaney  case. Finally, he 

acknowledged tha t empirical deference is owed to the  State w here  complex m atte rs  

of fact m ust be decided upon to de te rm ine  the justification of limitation.'^° It is a 

lucid and compelling outline of a s tandard  of review.

38 Costello, no te  31, at 117.
39 Ibid.
‘‘o "And, finally, w h e r e  a p roper  ju d gm en t on w h a t  m ea su r es  are n ec e ssa r y  to p ro m o te  the  c o m m o n  
go od  d e p en d s  on k n o w le d g e  and stu d y  and a s s e s s m e n t  o f  c o m p lex  social and ec o n o m ic  cond it ion  the  
courts  will  exerc ise  a d e fer en ce  to the  organ o f  the  g o v e r n m e n t  b e s t  su ited  to m ake such  a ju d gem en t  
and will not  interfere w ith  it u n less  for clear and com p el l in g  reasons." Ibid.
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In another extra-judicial article, Costello outlined a similar standard, 

stressing the difference betw een  judicial and legislative r o le s .C o s t e l l o ' s  standard  

of review  in both articles focuses on objectives and an overall balancing exercise, 

and says little about tailoring. However, it is one of the very few  d iscussions before  

H eaney about the need to balance rights and o b j e c t i v e s .  it bears a striking 

resem blance to the then burgeoning Canadian jurisprudence on the Oakes test, 

particularly in its use of proportionality language; it seem s likely that Costello was  

aware of the Canadian doctrine.

ludicial Perspectives

The judicial attitude to rights limitations soon left behind the non

interventionist stance o f  the Offences A gainst the S ta te  A m endm en t Reference. In 

Buckley v A tto rn ey  General, O’Byrne j w as unwilling to accept the "far-reaching 

proposition" that pow ers o f  the Oireachtas in respect o f  rights limitations w as  not 

fettered.'*^ However, sim ply recognising the pow er of the courts to rev iew  rights 

limitations did not provide any guidance as to how  this would be carried out, nor by 

w hat standards these  limitations should be judged.

"When an issue arises as to w hether the exercise of a protected right has been unconstitutionally 
restricted by legislation, the judge does not consider what laws he would pass if he had been called 
upon to legislate on the subject-matter of impugned legislation. His consideration of the problem is 
entirely different. He m ust decide firstly w hether the object of the legislation is one which would 
reasonably be said to further the common good and secondly, the nature  and extent of the detriment 
which it causes the plaintiff He may then be required to consider w hether  the detr im ent to the 
plaintiff is out of proportion to the object which the legislation is designed to achieve, or to decide 
w hether the legislation is so restrictive as to am ount to a denial of a protected right. A decision averse 
to the legislation am ounts to a conclusion that the legislature has failed to reconcile properly two 
different objectives. It is not, however, an assessm ent of how the judge himself would have legislated 
had he been called upon to do so." Declan Costello, "The Irish Judge as Law-Maker”, in Deirdre Curtin 
and David O’Keefe (eds.), Constitutional Adjudication in European Community and National Law, 
(Butterworths, 1992) at 167. He also makes some comments about evidential issues a t 166.
■*2 As we shall see, many elements of s tandards of review can be seen, and were  discussed, in Irish 
judgments, but balancing was not amongst them. Irish courts did not admit to engaging in this 
balancing of rights and interests. This extra-judicial acknowledgement is the closest thing to an 
articulation of balancing, and an acceptance of its crucial role in standards of review.

"It is claimed tha t the question of the exigencies of the common good is peculiarly a m atte r  for the 
Legislature and that the decision of the Legislature on such a question is absolute and not subject to, 
or capable of, being reviewed by the Courts. We are unable to give our assent to this far-reaching 
proposition. If it were  intended to remove this m atter entirely from the cognisance of the Courts, we 
are of opinion that it would have been done in express term s as it was done in Article 45 with 
reference to the directive principles of social policy, which are inserted for the guidance of the 
Oireachtas and are expressly removed from the cognisance of the Courts." [1950] IR 67 at 83.
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It has long been established that rights protected under the Irish Constitution 

are not a b s o l u t e T h e  qualification of rights does not depend on an express textual 

qualification; it is as if the constitution has a "silent limitations clause.”''̂ .̂ In an oft- 

cited passage, Kenny J laid out this notion in the seminal case of Ryan v Attorney 

General.

None of the personal rights of the citizen are unlimited; their exercise may be 
regulated by the Oireachtas when the common good requires this. When 
dealing with controversial social, economic and medical matters on which it 
is notorious views change from generation to generation, the Oireachtas has 
to reconcile the exercise of personal rights with the claims of the common 
good and its decision on the reconciliation should prevail unless it was 
oppressive to all or some of its citizens or unless there is no reasonable 
proportion between the benefits which legislation will confer on the citizens 
or a substantial body of them and the interference with the personal rights of 
the citizen."^^

Here, several ideas are put forward to explain rights limitations. The first is the idea 

of the common good, which runs throughout the Constitution from the Preamble to 

Article 45's directive principles of social policy, and is scattered through the rights 

provisions. Limitations may be carried out where the common good requires it. 

However, where controversial matters are at play, the Oireachtas has to choose, and 

only in two cases would that choice be interfered with: oppression of some or all 

citizens, or a lack of proportion between the public benefits and the effect on rights. 

This passage to a large degree foreshadows the later developments in standards of 

review, with its embryonic proportionality language. Indeed, the Supreme Court 

recently described Ryan as "an early example of the proportionality test raising its 

head in a constitutional action.

' '̂*See Burke, [1940] IR 136, d iscussed  above at note 3. A p ossib le exception is a right not to be 
tortured. In IV v Ireland (No. 2)  [1997] 2 IR 141, Costello j said that the "the right not to be tortured ... 
m ust be regarded as an absolute right which can never be abridged." He may have drawn inspiration  
from the unqualified right against torture in Article 3 of the ECHR. In the Irish Constitutional context, 
this would presum ably be an instantiation of the right to bodily integrity or the protection of the  
person. In any event, th ese  com m ents w ere obiter, and it is not clear w here the right’s absolute status 
was derived from. M oreover, such rights are lim ited by the definition of w hat constitutes torture, and 
there is no indication of w hat that w ould mean in this country. A nother possib le exception would be a 
right not to be put to death by the State, under Article 15.5.2, though this is not framed in the 
language of rights. Costello d iscussed  his view  on absolute rights in an extra judicial context. See 
Costello, note 31.
‘‘̂ Ahron Barak, Proportionality: Constitutional Rights and Their Limitations, (Cambridge, 2012) at 
135.
‘‘6 [1965] IR 294  at 312. C /Costello ] in Murray v Ireland [1985] IR 532  at 538.

PJ Carroll V Minister f o r  Health [2005] 1 IR 295 at 318.
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Only som e of the  ideas discussed by Kenny J a re  derived from constitu tional 

text: the com m on good is clearly rooted in the text of the docum ent. It could be 

argued tha t the notion of "oppression” could be linked to the  notion of an unjust 

attack on rights. The p roportionality  element, however, has no textual grounding. 

One of the key prob lem s with rights limitations is tha t som e rights will have express 

textual limitations, w hereas  o the rs  will not, e ither because the  text does no t provide 

them  or because they  are  not rights provided for in the text."’̂  ̂Therefore  general 

grounds of limitation derived from the text, such as the com m on good or the idea of 

an unjust attack, have to be extrapolated  out to provide for rights limitations m ore  

generally.

Kenny J, therefore, seem ed to favour an external approach  to rights 

limitations -  th a t  rights could be legitimately restric ted  by factors outside the ir  

scope and definition. Moreover, he accepted tha t such factors included, bu t  w ere  not 

limited to, those  specifically enum era ted  constitutional lim itations on rights.

The Suprem e Court in Ryan was not as clear. O’Dalaigh CJ, giving the 

judgm ent of the Court, noted tha t the Court had not received advice from counsel as 

to the limits of the right to bodily integrity, the rights claimed by Mrs Ryan, which 

the Court had a c c e p te d .H o w e v e r ,  the Chief Justice did no t seem  to endorse  the 

idea of rights limitations tha t w ere  external to the constitutional text. Since both 

courts took a n a rrow  view of the right to bodily integrity, and found it no t  to be even 

prima facie  restric ted, w e cannot be sure on the ir  precise views on how  to deal w ith  

limitations.

In Murray v Ireland,^^ Costello J reflected upon the  qualified na tu re  of 

constitutional rights. In dealing w ith  the rights contained in Article 41, w hich appea r  

to be largely unqualified, he said tha t the pow er to limit rights w as no t confined to 

the textual limitations, jus t as the rights pro tec ted  by the Constitution w en t  beyond 

those protected  by the text:

[T]he pow er to delimit the exercise of constitutionally  p ro tec ted  rights is
expressly  given in some Articles and not referred  to a t all in o thers , bu t this

Many of the rights questions tackled by the courts in this era involved unenum erated rights, such 
as the right to bodily integrity recognised by Kenny J in Ryan. See Gerard Hogan, "Unenumerated  
Personal Rights: Ryan’s Case Re-evaluated" (1 9 9 0 -1 9 9 2 ] 25-27  Irish Jurist 95; Desm ond Clark, 
"Unenumerated Rights in the Irish Constitution,” (2012] 34 DUL) 101.
49 "Neither counsel offered the Court any assistance as to w hat the lim its of this right to bodily  
integrity w^ere.” [1965] IR 294  at 345.
50 [1985] IR 532.
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cannot mean tha t w here  absen t the pow er does not exist. For example, no 
reference is m ade in Article 41 to any restric tive power, bu t  it is clear tha t the 
exercise by the  Family of its im prescrip tib le  and inalienable righ t to integrity 
as a unit g roup  can be severely and validly res tric ted  by the State w hen for 
exam ple its laws perm it a father to be banned  from a family hom e or allow 
for the  im prisonm ent of both paren ts  of young children.

Costello J's logic is sound; the express limitation of som e rights cannot be said to 

afford absolu te  s ta tus  to those w ithou t such limits. In these  cases, the Irish courts 

seem ed to accept the  notion of a general pow er to limit rights, and in practice most 

rights are  subject to external limitations.

In the  past, the Irish courts  seldom dw elt on the  prob lem s of rights 

limitations. As such it is not surpris ing tha t the ir  approach  w as som ew hat 

incoherent, since the  principles underlying them  had not been  fully explored.

S t a n d a r d s  o f  R e v i e w  in  I r e l a n d  B e f o r e  H e a n e y

Margulies is correct w hen he says tha t the Irish courts ' approach  to 

s tan d a rd s  of review is "all over the b a l l p a r k . " ^ ^  Before the 1990s, the re  was no 

articula ted  or coheren t approach  across Irish constitutional law. W hat can be found 

are  certain  e lem ents  of s tandards  of review. Assessing these  can give us some 

indication o f  how  the Irish courts  approached  these  questions, and w h a t norm ative 

values underlay  Irish constitutional adjudication.

O b j e c t i v e s

Many of the constitutional limitation provisions seem  to encourage courts to 

look to pu rpose  or objective. The idea of an  "unjust attack," which is the corners tone  

of rights p ro tec tion  un d er  Article 40.3, surely requ ires  an a ssessm en t of the reason 

for the  "attack" to de term ine  its j u s t i c e . T h e  idea of delim itation of p roperty  rights 

in the in teres ts  of the com mon good clearly requ ires  an  exam ination of the purpose

5 i /b /d a t5 3 8 .
52 As w e  shall see, som e other rights, such as equality and access to the courts, are apparently subject 
only to internal limitations. See Chapter 9, text accompanying note 58-72.
53 Martin B. Margulies, "Standards of Review and State Action under the Irish Constitution” (2002)  37 
Ir. jur. (ns) 23 at 30.
5'̂  See, for example, the property rights case of  Lawlor v Minister f o r  Agriculture, where Murphy ] held 
that m easures challenged "were in no sense unjust. They w ere neither capricious nor arbitrary.” 
[1990] 1 IR 356  at 377.
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of the measure to establish w hether or not the measure falls into that category.^^ A 

restriction on freedom of speech or association might be justified if the motivation is 

the protection of public order and morality. Therefore, one would expect consistent 

focus on purpose in the context of rights restrictions.

Initially, the Irish courts failed to recognise the importance of this issue. This 

can be seen in the acclaimed case that definitively established the power of the 

courts to review the constitutionality of legislation: Buckley v Attorney General.^^ The 

purpose of the impugned legislation, the Sinn Fein Funds Act 1947, was to frustrate 

litigation taken by the Sinn Fein party of the time to claim entitlement to money 

raised by the old Sinn Fein party, which existed before the Irish civil war. The Act 

diverted the money to a trust fund, which was to spend the money as directed by the 

Act, primarily to the benefit of those who fought during the w ar of independence.

The Supreme Court held the measure to be invalid on the basis that it was an 

interference with the judicial power to decide cases, as well as an interference with 

constitutional property rights. The Court acknowledged that the State was permitted 

by the Constitution to regulate these rights by the principles of social justice, and 

delimit these rights by reference to the common good. However, it was not an 

argument that O'Byrne J entertained in this case:

In the present case there is no suggestion that any conflict had arisen or was 
likely to arise, between the exercise by the plaintiffs of their rights of 
property in the trus t moneys and the exigencies of the common good, and, in 
our opinion, it is only the existence of such a conflict and an a ttem pt by the 
Legislature to reconcile such conflicting claims that could justify the 
enactment of the statute under review.^^

At no point did the Court discuss the possibility that there was an argument from the 

common good to be entertained here. The Court did not look at the broader purpose 

of the measure. It did not examine how the monies were to be dispensed, and to 

what purposes they were put.^^ It did not undertake any inquiry as to w hether there 

was a deleterious effect of the money going to the Sinn Fein party, which would 

explain the very specific confiscation.

55 See See R achael W alsh, "The C onstitu tion , P rop erty  R ights and P rop ortion a lity  -  A Reappraisal"  
(2 0 0 9 )  31 DULJ1.
56 [1 9 5 0 ] IR 67 .
57 Ibid a t  83.
58 In fact, th e  Court said  "The m erito r io u s n atu re o f  th ese  p u rp oses is n ot a p rop er  su b ject m atter for  
our co n sid era tio n .” Ibid  at 80 .
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It might be th a t  the  Suprem e Court believed the p rim ary  purpose  of the 

m easure  v^as simply to deny the ovi^ners of this p roperty  the ir  rights. This, of course, 

would be an  entire ly  im perm issible  purpose.

One explanation for this could be tha t the burden  of p roof placed on the State 

to show  a pu rpose  for the confiscation, bu t th a t  would be d issonan t w ith the 

com m on practice of the time, and the com m ents of the Court in the Buckley  case, as 

will p resen tly  be discussed. Perhaps the m ost likely explanation of this feature of 

Buckley  is tha t the  Court simply failed to grapple fully w ith these  issues given tha t 

Irish constitu tional law w as still nascent. This was, in essence, the beginning of 

constitutional review  in Ireland. It is unders tandab le  th a t  the Court would not at this 

point fully u nders tand  these  issues.

Equality ju risp rudence  under  Article 40.1 has focused heavily on objectives. 

This is particularly  true  following the developm ent of a rationality  te s t  for equality 

cases th a t  began with Brennan v A ttorney General, t h o u g h  was true  of the 

preceding s tandard  of "invidious discrimination" as well.^° Barrington j in troduced a 

rationality te s t  which dem anded  that, for a d iscrim ination to be lawful, the 

classification d raw n  m ust be in pu rsu it of a "legitimate legislative purpose, tha t it 

m ust be relevant to tha t purpose, and tha t each class m us t be trea ted  fairly.”^i In 

later cases, “  the Suprem e Court cam e to see the benefits of Barrington J's 

approach,^^ and certain  cases focused on the  objective of the  m easu re  exclusively.^'^ 

Often, Irish judges would apprec ia te  the im portance  of objectives, bu t give no 

indication w ha tsoever  as to how  these objectives should be established, or suggest

59 [1983] ILRM 449.
®®However, it w as also true before this case, w hen the preferred standard for equality determ inations  
was the notion of "invidious discrimination." It is clear that the notion o f invidious discrim ination  
requires a focus on objectives and the purpose of the discrim ination. This form ulation gradually fell 
into disuse, w ith the Suprem e Court branding it "more likely to m islead than to help." Murphy v 
Attorney General [1982] IR 241 at 286. Barrington J acknow ledged that his new  test m ight sim ply a 
m ore direct expression  of how  the Irish courts always dealt w ith equality cases: "It may be that all 
discrim ination b etw een  citizens not relevant to a legitim ate legislative purpose is invidious." [1983] 
ILRM 449  at 483. See further Hogan and Whyte, note 14, at 1354-55 .

Ibid at 480 . In Brennan,  the im pugned statute, the valuations Act 1852, w as not intended to 
discrim inate against the plaintiffs; in fact "there w as no advertant discrim ination against them." At 
483. It sim ply had that effect through its arbitrariness and irrationality.

The Suprem e Court on appeal did not take up this issue, holding that Article 40.1 did not apply in 
relation to taxation o f landow ners, and deciding the case on property rights grounds. [1984] ILRM 
355.

Considering age discrim ination in Re Article 26 and the Employm ent Equality Bill, 1996  [1997] 2 IR 
321 the Suprem e Court, quoting Barrington ). in Brennan, held that: "The aged are thus entitled as 
human beings to protection against laws which discrim inate against them , unless the differentiation  
is related to a legitim ate objective and is not arbitrary or irrational." At 347-8.

See Mhic Mhathuna v Ireland [1995] 1 IR 484.
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any mechanism  by which to test them. For example, in Sta te  (M) v A ttorney  

G e n e r a l ,Finlay P held th a t  portions of s. 40 of the Adoption Act 1952, w hich had 

justified denial of an  Irish passpo rt to a child citizen to enable travel ou ts ide  the 

State, was an unconstitu tional infringem ent of an u n enum era ted  right to travel. He 

said tha t the r ight to travel w as to be enjoyed w ithou t "arb itra ry  o r  unjustified 

interference.”^̂  As to justifications for interference, the Judge held th a t  the  right was 

subject to "obvious conditions which may be required  by public o rd e r  and  the 

common good”, for example, ceding a passpo rt while on recognisance to appea r  

before a criminal court. The Court is focused on objectives; the State had to explain 

the denial of the right w ith  a non-arb itra ry  and coheren t reason. There  is little 

indication of how  th a t  should be done.

It is clear in o the r  cases tha t the courts are  willing to hypothesise  the 

objective for the State. Oftentimes, the objective w as simply s ta ted  w ithou t any 

analysis. On o the r  occasions, a clear hypothesisa tion of the objective from the means 

can be seen. In Quinn's Superm arkets v A ttorney General,^’’ McLoughlin J in the  High 

Court said tha t th e re  was no evidence presen ted  to the Court as to w hy the  m easure  

in question gave exem ption of Kosher butchers  from the general res tric tion  on 

closing times. He found the objective of the m easure  - to  accom m odate  practising 

Jews in buying m e a t-  by looking to the m eans used; he said the  objective could 

"reasonably be inferred.

In Som jee v M inister fo r  J u s t i c e , Keane J inventively hypothesised  the reason 

for the distinction d raw n  in Irish Nationality and Citizenship Act 1956. If a foreign 

man m arried  an Irish citizen, he had to undergo  a process of natu ra lisa tion  in o rder  

to become an Irish citizen h im self  The sam e was not true  of a foreign w om an  who 

m arried  an Irish man; she  would becom e a citizen by an a lm ost au tom atic  process. 

Keane J rejected th a t  this was an invidious discrim ination on the basis of sex:

I am entitled to p resum e tha t ... the Legislature was having regard  to the 
social, economic and political condition which might prevail in the various 
jurisdictions from which alien asp iran ts  for citizenship might come. It was 
open to the  Legislature to take the view that, in som e a t least of these

65 [1 9 7 9 ]  IR 73.
66 Ibid  at 81.
6 7 [1 9 7 2 ] I R 1 .
68 Ibid  at 5. W alsh  J to o k  this objective  o n e  s tep  farther, perhaps, in say ing  that th is  m ea su re  w as  
n ecessa ry  to  avoid  v io lating  th e  free practice rights o f  )ew s. At 17.
69 [1 9 8 1 ]  ILRM 324.
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jurisdictions, the likelihood of females being engaged in any  of the activities 
which m ight be relevant in considering an application for citizenship was 
sufficiently rem ote  to justify the autom atic  granting  of citizenship to female 
aliens upon  the ir  m arriage to Irish citizens.

The m otivation behind this m easure  w as an a p p a re n t  belief th a t  alien males w ere  

m ore likely to raise  im migration problem s than  alien females. Keane J did not know  

this to be the  case; he felt entitled to p resum e it. This is highly deferential to the 

legislature, as its de term ina tion  tha t the m easure  w as w orth  pursu ing  leads the 

court to conclude th a t  it was. The objective recognised w as also very vague; the 

judge did no t dwell on w hat so rt of activities would be re levan t in considering 

citizenship, w hich lay a t the  h ea r t  of the objective.

A nother feature of the pre-Heaney  case law is a tendency  to doub t the 

objective of the  m easu re  w ithou t p roper  analysis. An exam ple is provided by Cox v 

Ireland, a  case tha t will be discussed in detail later. The case concerned a law tha t 

enacted penalties  and forfeiture on people working in the public service who w ere 

convicted of an  offence scheduled to the Offences Against the  State Act. Barr j in the 

High Court re jected  m any of the S tate’s claims about the objective of the measure, 

because  they  did not stack up with the reality of its scope.^^ the  end, he settled on 

an objective th a t  is m erely descriptive of the law ’s effect: "1 am  satisfied tha t the 

na tu re  and p u rp o se  of s. 34 is to im pose penalties on certain  categories of persons 

w ho are  convicted by a Special Criminal Court of an offence scheduled by Part V of 

the  Act."^3 This does not explain w hy the sta te  might w an t  to impose additional 

penalties on som e people and not others.'^'^

Instead of engaging the objective directly, the  judge took  issue w ith the 

a rb it ra r iness  of the  law, saying tha t it cannot serve the  com m on good w hen  it is so 

" c a p r i c i o u s .S u r e l y  w e m us t know  w hat the governm en t w as trying to do before 

we can d e te rm in e  if it is a rb itra ry  or not. It seem s tha t the  judge thought the 

m easure  w as  so a rb it ra ry  th a t  it could not be effectively linked to any  legitimate 

objective: "There is nothing in the section or e lsew here  in the Act to establish or

70 Ibid at 327.
[1992] 2 1R 503.

72 [1992] 2 IR 503  at 511.
73 Ibid at 512.
74 This is not quite as tautoiogous as it seems, however, as it required the judge to reject the idea that 
this was merely a clause affecting em ployment rather than imposing a penalty, which is what the 
State had contended.
75 Ibid a t  S13.
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suggest, as alleged on behalf of the defendants, tha t its provisions are  in the in te res t  

of the com m on good.”^̂  This w as an indirect rejection of the objective of the 

measure.

The m ost troubling t rea tm e n t  of objectives is a failure to reject legislation 

vi^here no pu rpose  a t all is apparent. The Suprem e Court faced jus t such a s ta tu to ry  

provision in Doyle v Hearne [No. 2 ] P  This case concerned a distinction d raw n  in the 

Intoxicating Liquor Acts be tw een  converted liquor licences and  o the r  liquor 

licences. One category of licences enjoyed absolute pro tection  w hile the o the r  did 

not. Finaly CJ could not, desp ite  his best efforts, justify this d i s t i n c t i o n . H e  

conceded, essentially, th a t  the distinction w as purposeless. Yet this fact did not 

invalidate the m easure:

all persons  w ho converted  from a six to a seven-day licence p u rsu an t to the 
provision... a re  being trea ted  alike and tha t whilst it can be said th a t  the 
section is d iscrim inatory  as betw een them  and the persons  w ho did not 
convert, it is no t invidiously discriminating for this reason.

Finlay CJ dismissed the equality com plaint on the grounds tha t w ith in  the a rb it ra ry  

and purposeless  categories, formal equality was maintained.^'’ This misses the  point. 

The Court ignored the fact tha t limitations on rights, such as equality, m us t be 

justified by reference to legitimate state  interests. Here, the Court conceded tha t 

none existed, ye t ra th e r  than  strike dow n the law as unconstitu tional (or use  the 

double construction rule to in te rp re t  the s ta tu te  as not creating any distinction, as 

the plaintiffs w ere  hoping for) it preferred  to hold tha t equality  w ith in  the 

d iscrim inatory  classes w as all the Constitution required. This is an  unusual case, and 

was the low point of objectives analysis in Irish law, calling into question w h e th e r  

the Irish courts  apprec ia ted  the im portance of objective analysis a t all.

76 Ibid.
T' [1988] IR 317. See Oran Doyle, Constitutional Equality Law, (Thom son Round Hall, 2004 ] at 121.
78 "[I]t is difficult to conceive, w^ithout som e im aginative speculation, o f the exact reason w^hy the 
legislature should have been prom pted to protect in an absolute fashion certain licencees and to 
leave freed from absolute protection other licencee... However, 1 am quite satisfied  that to construe 
the provisions... o therw ise than 1 have done w ould not be justified, having regard to their plain and 
unam biguous m eaning.” [1988] IR 317 at 324.
79 Ibid at 325.

See Doyle, note 77, at 121.
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Tailoring

Several pre-Heaney  cases display an unders tand ing  of the im portance of 

tailoring for rights limitation analysis. Quinn's Superm arkets  v Attorney GeneraP^ 

concerned the religious non-discrim ination clause, Article 44.2.3°. Here, the plaintiff 

S uperm arke t w as forced to close its bu tcher 's  coun te r  a t specified tim es p u rsuan t to 

a ministerial order. Kosher bu tcher shops w ere  exem pted  from this requ irem en t in 

o rder  to facilitate the  Jewish practice of the Sabbath and not p reven t Jews from 

buying m eat on a Saturday evening, after sunset. The su p e rm ark e t  com plained tha t 

this w as a religious discrimination.

Walsh J in the  Suprem e Court held tha t the State w as entitled to discriminate 

in this m anner, as in so doing, the State was pro tecting  the free practice of Jews, 

guaran teed  by Article 44.2.1°. However, in the circum stances of this case, he found 

the o rd e r  unconstitu tional, because the d iscrim ination here  w as excessive. The 

exem ption w as not limited to Saturdays, to enable Jews to buy m eat after the 

Sabbath ended; it also applied on every o the r  day, w ith  no religious rationale 

w hatever. In the w ords  of Walsh J, "the d iscrim ination is m ore  than  is necessary in 

so far as it re la tes  to w eekdays o the r  than  Saturday."®^ The discrim ination w as valid 

on its face, based  on its objective, bu t w en t fu rther  than  necessary  in practice.

This is ta iloring to the  right analysis, bu t the  s treng th  of this tailoring te s t  is 

not clear: the  m easu re  would have been equally effective a t p rotecting the free 

practice rights of the  Jewish com m unity  had it been  limited to particu lar days. The 

rule w as simply excessive, and under  even the loosest ta iloring analysis, such pa ten t 

excess w ould  be difficult to justify.^^

81 [1972] IR 1.
Ibid at 27. Margulies, note 53, at 34, observes that the law  seem s to have been found to be 

excessive.
83 Hogan and W hyte, note 14, at 1378, suggest that a sim ilar principle to the one applied in Quinn's 
Supermarkets  w as used by the Supreme Court in O'Brien v Manufacturing Engineering Co. [1973] IR 
334. Here, W alsh ]. considered an Article 40.1 challenge to a section  of the W orkm en’s Com pensation  
Act, 1934  that shortened  the lim itation period [from 3 years to 12 or 24 m onths) for bringing a 
personal injury action for those that had received m oney pursuant to the Act. The Court held that the 
discrim ination in statute bars betw een  those w ho had and had not taken paym ents under the Act w as 
not of itse lf an im perm issible one. However, Walsh ] did consider the lim itation period provided by 
the Act to see  if it w as im perm issibly short. They found that it w as not. However, the fact that they  
considered the extent  o f the discrim ination, as a m atter separate from drawing the discrim ination in 
the first place, m ight be evidence of tailoring analysis o f the actions taken pursuant to the 
discrim ination draw nlt is w orth noting that this regard to the extent o f the discrim ination w as  
disfavoured by the Suprem e Court in Mhic Mhathuna v Ireland [1995] 1 IR 484.
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A clear example of tailoring to the right is seen in McGee v A ttorney General, 

Walsh J held that the 1935 Act banning the importation of contraceptives was an 

"unjustified invasion" of the unenumerated right to marital privacy.^^ The judge 

noted that the State might have justified the ban on the basis of exigent need to 

increase the population. He continued:

That, however, is not the present case and there is no evidence whatever in 
the case to justify the State intervention on that ground. Similarly it is not 
impossible to envisage a situation where the availability of contraceptives to 
married people for use within marriage could be dem onstrated to have led to 
or would probably lead to such an adverse effect on public morality so 
subversive of the common good as to justify State intervention by restricting 
or prohibiting the availability of contraceptives for use within marriage or at 
all. In such a case it would have to be demonstrated that all the other 
resources of the State had proved or were likely to prove incapable to avoid 
this subversion of the common good while contraceptives remained available 
for use within marriage.^^

Here, Walsh j endorsed a very strong tailoring analysis, demanding that all 

alternatives short of a contraceptive ban be shown ineffective before the right could 

be restricted.

Another example of this is de Burca v Attorney G e n e r a l This case challenged 

a property qualification for jury service, and a presumptive exclusion of women 

from jury service, as a violation of the equality guarantee. Considering the exclusion 

of women, who had to opt in to jury service, Walsh J held that women could not be 

differentiated from men on the basis of social function. He rejected that the clause in 

Article 41.2 about the woman's role in the home, or other generalisations about the 

role of women, could justify the exclusion:

[w]omen fulfil many functions in society in addition to, or instead of, those 
mentioned in [Article 41.2.] Women are actively engaged in all of the 
professions, in most branches of business, in art and literature, and in 
virtually every human activity; this is scarcely surprising in light of the fact 
the women constitute approximately one half of the adult human race.^^

S'* [1 9 7 4 ] IR 284 . S ee  M argulies, n o te  53 , a t 32  
Ibid at 3 14 . T his u n en u m era ted  right w a s stron g ly  linked  to  th e  rights in A rticle 41 , h ow ever .

86 Ibid.
O bviously, th is w a s  to so m e d eg ree  h ypothetica l, as th ese  argu m en ts w e r e  n o t ser io u s ly  raised . 

H ow ever, it is sign ifican t th at W alsh J w ou ld  have p resu m p tiv e ly  req u ired  a sign ifican t  
d em on stra tion  o f  th e  lack o f  ava ilab le  a ltern a tive  m easu res.
88 [1976] 1R38.
89 Ibid a t  70.
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What we can take from this is that the presumptive exclusion of women was too 

broad and too blunt -  or to put it another way, too loosely tailored to the objective of 

protecting the woman's role in the home in Article 41.2. As Margulies notes, Walsh J 

"found -  without putting it this way -  that the exemption was not substantially 

enough related to the State’s important objective of allowing women to be 

homemakers and mothers as contemplated by Article 41.2.1°.”̂ °

Tailoring was also present in property rights cases.^^ In Blake v Attorney 

General, t h e  Rent Restrictions Acts were challenged as unconstitutional. The Acts 

designated certain properties in Dublin as being subject to rent control, and the 

recovery of those properties by landlords was restricted. The properties were 

selected during the First World War, and had been affirmed in the subsequent 

enactments. Blake and the other plaintiffs in this case were landlords of some of the 

affected properties. They established that the market rents of their properties were 

between 9 and 19 times the rent-controlled a m o u n t , claimed that the Acts 

violated their constitutional property rights.

In the Supreme Court, the lack of tailoring was a core concern, because of the 

arbitrary nature of the selection of properties. The Supreme Court noted that no 

explanation for the selection of properties was apparent from the face of the 

legislation, or put forward by the Attorney General.^'^ The means operated in too 

arbitrary a fashion to sustain a suggestion that the m easure was redistributive of 

wealth or providing for the poor:

Neither the means of the tenant nor the lack of means of, or the possible 
hardship to, the landlord may be considered in determining the permitted 
rent. Therefore, it is apparent that in this legislation, rent control is applied 
only to some houses and dwellings and not to other; that the basis for the 
selection is not related to the needs of the tenants, to the financial or 
economic resources of the landlords, or to any established social necessity;

Margulies, note 53, at 32.
Walsh notes that som e early property rights cases contained very loose tailoring. In Attorney  

General v Southern Industrial Trust, Lavery ] accepted a very loose connection  betw^een the objective 
and m eans of a forfeiture provision, which in turn caused him to accept the application of that 
provision to the property o f an innocent party; Attorney General v Southern Industrial Trust  (1960) 94  
ILTR 161. See Rachael Walsh, "The Constitution, Property Rights and Proportionality -  A 
Reappraisal" [2 0 0 9 ) 31 DULJ 1.
«  [1982] IR 117.
« Ibid at 122.
9-* Ibid at 138.
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and that, since the legislation is now  not limited in duration , it is not 
associated with any  particu lar tem porary  or em ergency situation.

The lack of com pensa tion  was also of concern to the Court.^^ Taking all this 

into account, the Court concluded th a t  the Act restric ted

the p roperty  rights of one group of citizens for the  benefit of ano th e r  group. 
This is done, w ithou t com pensation  and w ithou t regards  to the  financial 
capacity or the  financial needs of e ither group, in legislation which provides 
no limitation on the  period of restriction, gives no opportun ity  for rev iew  and 
allows no modification of the operation  of the restriction. It is, therefore, both 
unfair and arbitrary.^^

Both tailoring to the  right and tailoring to the objective w ere  displayed here. 

Tailoring to the objective w as clearly visible in the judges’ concerns about 

a rb itrariness  and a lack of ap p a re n t  reason  for the ta rgeting of this particu lar group 

of people. Tailoring to the right was ap p aren t  in the criticism of the lack of time 

limits or com pensation, which could have am eliora ted  the effect of the  m easure.

Finally, as noted above, Barr J in the Cox case w as clearly concerned  with the 

tailoring of the law; the judge's major problem  w as tha t the  s ta te  in te res t  in 

defending itself from subversion  did not seem even rem otely  connected  to seizing 

the p roperty  of Mr Cox and preventing  him from teaching in com m unity  schools. The 

judgm ent is vague on these  points, and it is difficult to say w h e th e r  the  judge felt 

the re  was no legitimate aim at all, or there  w as an aim th a t  w as insufficiently 

reflected in the m eans of the law, indicating poor tailoring.^^ This is p e rhaps  an 

illustration of the close link be tw een  tailoring to the objective and objective 

ascertainm ent, particu lar w here  objectives can be hypothesised.

Some scepticism over tailoring to the right w as ap p a re n t  in A ttorney General 

V Paperlink.'^'^ Here, Paperlink had offered courier services th a t  violated the  s ta tu to ry  

m onopoly on postal services given to An Post. In challenging this monopoly, they 

argued tha t

« Ibid.
6̂ Ibid.

Ibid a t  1 3 9 -1 4 0 . T hough th is  a n a ly sis  w a s  d irected  at th e  ren t restr ic tio n s in Part II, th e  Court later  
held  Part IV o f  th e  Act, co n cern ed  w ith  reclam ation  o f  p rop erty  by lan d lord s, to  b e  u n co n stitu tio n a l 
b ecau se  o f  its c lo se  link to  th e  d esig n a tio n  o f  p rop erties  for con tro l u n d er Part II. At 1 4 0 -1 4 1 .
8̂ T he sam e cou ld  be said  o f  th e  Blake  case, esp ec ia lly  in th e  High Court, w h e r e  it m igh t h ave  b een  

m ore accurate to  say  th ere  w a s  no leg itim ate  aim  w h atsoever .
99 [1 9 8 4 ] ILRM 373 .
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the advan tages  which w ere  claimed for the  p re sen t  m onopoly  could be 
achieved by a different m ethod of organising the postal service and one 
which would be ‘less offensive' to the defendants ' rights; in effect, one which 
w ould  allow a courier service to be conducted by them.i^o

To en te r ta in  this argum ent, Costello J said, would be "wholly im proper  ... as it would 

involve the court in an  unconstitu tional d ep ar tu re  from its role as laid dow n in the 

Constitution." He rejected any tailoring to the right a rg u m e n t based on an 

alternative  m ethod  of achieving the o b j e c t i v e . Moreover, he indicated tha t in 

some cases, considera tion  of such alternatives, and  substitu ting  the co u r t’s decision 

for the legisla ture’s, would itself be unconstitu tional in violating the separa tion  of 

powers.

Balancing

As noted above, balancing was articula ted  in Costello’s extra-judicial 

writings. 1°'’̂ However, 1 have found no case, before Heaney, w here  the courts 

expressly  balanced the effect on the rights limited by a m easure  with the im portance 

of the objective or the good done by the law.^°^

There  are  several instances w here  the courts  s tressed  the  im portance of 

rights balancing. The case of Fajujonu v M inister fo r  Justice  involved the 

depo rta tion  of non-national paren ts  of a citizen child. Their deporta tion  would 

resu lt  in the  child being unable to reside w ithin the  State and enjoy the care and 

com pany of her  parents. In this instance, the Court rem itted  the m a tte r  to the 

Minister to reconsider  the ir  deporta tion  in light of the  rights of the child citizen, 

which the  M inster had not regarded  in the first instance. Walsh J discussed the 

considera tions  the  Minister would have to take into account:

100 Ibid  at 39 0 .
0̂̂  Ibid a t  391

102 "[X]his court  is n o t  tiie  forum in w liich to dec ide  w iie th er  a postal serv ice  organ ised  on the  hnes  
ad v oca ted  b y  the  d e fe n d a n t s ’ exp erts  is o n e  w h ich  m e e ts  the  req u irem en ts  o f  the c o m m o n  g oo d .” Ibid 
at 39 2 .
103‘‘[ j j o  carry ou t  th e  inquiry w h ich  the  de fen d an ts  asi< m e  to perform  and, thereafter, mai<e a 
d eter m in a t io n  on  an alternative  to the  ex ist ing  postal serv ice  w o u ld  a m o u n t  to an unw arranted  and  
u n const itu t io n a l  in terference  w ith  th e  p o w ers  o f  g o v e r n m e n t  ex c lu s iv e ly  conferred  on the  execu tive  
and the  Oireachtas." Ibid  at 392  
104 See  a b o v e  n o te s  39  and 41 and acco m p an y in g  text.
'05 It is, o f  course ,  quite  p o ss ib le  that such a case  exists,  and I have not found it.
106 [1 9 9 0 ]  2 IR 151.
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[H]e would have to be satisfied, for s ta ted  reasons, tha t the  in teres ts  of the 
com mon good of the people of Ireland and of the pro tection  of the  State and 
its society are  so p redom inan t and overw helm ing in the c ircum stance so this 
case, tha t an action which can have the effect of breaking up this family is not 
so d isp roportiona te  to the aim sought to be achieved as to be 
unsustainable.^'’̂

Though balancing w as in fact done by the Minister in this case, it is a clear example 

of balancing principles a t work, and at least a partial en d o rsem en t of the  use of such 

principles in constitutional adjudication. Budd J in Dunraven Lim erick Estates Co v 

Public W orks acknow ledged the im portance of com paring rights and  sta te  

interests.^'^^ Finally, in Re Article 26  and the Criminal Law Q urisdiction) Bill 1975  

suggested tha t the right to trial in due course of law "requires a fair and jus t balance 

betw een the exercise of individual freedom s and the requ irem en ts  of an o rdered  

society." '̂’̂

Though the re  are  no clear examples of balancing, it is very  likely that 

balancing analysis w as done sub silentio  in m any rights cases. Indeed, the idea of 

rights being restric ted  in the com m on good, which is a t the core of the  Irish 

constitutional order, seem s clearly to envisage balancing.

The Burden of Proof

Since the Pigs M arketing Board  case,^^° and the adven t of the  p resum ption  of 

constitutionality, it has been  clear tha t the bu rden  of p roof in constitu tional m a tte rs  

would rest, in the first instance, on the applicant seeking to establish constitutional 

invalidity.^^^ It w as possible, however, tha t the burden  of proof might, on occasion, 

be shifted onto the State.

In Buckley, O’Byrne ] addressed  the m a tte r  in the following term s:

107 [b id  at 166.
108 [ 1 9 7 4 ] 1 IR 11 3  at 1 3 2 . 1 w o u ld  like to thank Rachael W alsh for bringing this ca se  to m y  attention.
109 [ 1 9 7 7 ] IR 1 2 9  at 152.
110 [1 9 3 9 ]  IR 41 3 .  See  ab ov e  at n o te  8.
m  It m ight s e e m  to fo l low  from this that p r e -1 9 3 7  laws, w h ich  do n ot  en joy  a p re su m p tio n  o f  
constitutionality ,  w o u ld  n ot  p lace  the  b urden  on the  applicant in th e  sa m e  w ay, but this is n ot  the  
case. In Norris v A t to rn e y  General,  [1 9 8 4 ]  IR 3 6  the  burden  o f  p r o o f  w a s  p laced  on th e  cla im ant to  
estab lish  a breach o f  rights e v e n  though  the  statute  in q uest ion  w a s  p assed  be fore  1 9 3 7 .  O’Higgins C] 
held that p r e -1 9 3 7  la w s  o p era te  "unless in co n s is ten cy  is established, and the  o n u s  o f  estab lish ing  
such is placed on the  p erson  w h o  ch a llen ges  their  con tin u ed  validity. This is no t  to  say  that such  pre- 
Constitution law s en joy  any p resu m p tio n  o f  con s is ten cy  or constitutionality .  T h ey  do not." Ibid  at 54.  
See Margulies, n o te  53, at 33. The Chief Justice’s reason ing  for the  burden b e in g  on  th e  applicant w as  
b ased  on the  w o rd in g  o f  Article 50.
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W here a particu lar law is not expressly p rohib ited  and  it is sought to 
establish th a t  it is repugnan t to the Constitution by reason  of some implied 
prohib ition  or repugnancy, it has already been  laid dow n in this Court tha t 
such repugnancy  m ust be clearly established. Such a principle, in our opinion, 
springs from, and is necessitated by, th a t  respec t which one g reat organ of 
the  State ow es to a n o t h e r .

Two points a re  of in te res t  here; first, the b u rd en  clearly gives w ay in cases of 

express prohibition. This suggests tha t w hen som eth ing  seem s to be expressly 

prohib ited  by the  Constitution, the State m ust prove th a t  it is no t so prohibited. 

More broadly, this s ta tem en t could be read as leaving it open to a court  to shift the 

bu rden  to the  State w hen  p resum ptive  invalidity is established.

Secondly, it is in teresting  to see how  this b u rd en  applied in the  Buckley case. 

As noted above,^^^ the Court did not undertake  an exam ination of w hy the Sinn Fein 

Funds Act might have been enacted in the  com m on good. There  w as "no suggestion" 

of that, according to the  Court.^^'^ This indicates th a t  the burden  of establishing the 

com m on good res ted  on the State, and the State failed to m eet this burden.

One explanation would be th a t  the burden  of p roof rested  on the applicants 

to establish som e presum ptive  constitutional violation - in  this case, the restric tion 

on p ro p e r ty  r igh ts -  and w hen  tha t was done, the b u rden  fell on the State to establish 

tha t the m easu re  w as in fact constitutional, which the State did not do. If this was the 

in tention of the Court in Buckley, it was not m ade  sufficiently clear, and 

consequently , the Irish courts ’ approach  to the b u rd en  of p roof has been  som ew hat 

erratic.

In Ryan, at the conclusion of the oft-quoted passage abou t the  non-absolute  

na tu re  of constitu tional rights,^^^ Kenny J added  tha t "the p resum ption  tha t every  

Act of the  Oireachtas is constitutional until the con tra ry  is clearly establish applies 

w ith  particu la r  force to this type of l e g i s l a t i o n . T h i s  passage clearly indicates th a t  

leeway is to be given to the State in m a tte rs  of rights limitation, w here  "the 

Oireachtas has to reconcile the exercise of personal rights w ith  the claims of the 

com m on good..."^i7 There  is no indication tha t the  p resum ption  of constitu tionality  

should give w ay w h e re  rights have been  limited, as may have been  suggested in

112 [1950] IR 67 at 80.
113 See above at note 57 and accompanying text.
11-1 [1950] IR 67 at 83.
11̂  See above at note 46.
116 [1965] IR 294  at 312.
117/ij/d.
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Buckley. Instead, Kenny J advocated a peculiarly s trong  p resum ption  of 

constitutionality, w ith no indication tha t the State should bear  a b u rd en  a t any point.

A similar approach  w as adopted  by the Suprem e Court, bu t  w ith  an elem ent 

of the Buckley C ourt’s suggestion of a different approach  w here  th e re  w as express or 

facial unconstitutionality:

There is a p resum ption  tha t a s ta tu te  is constitutional and  the  onus of 
showing th a t  it is unconstitu tional res ts  on the plaintiff w ho a ttacks it. W here 
on the face of the  s ta tu te  nothing unconstitutional appea rs  and  the  attack is 
based on its alleged effect, and the conclusion as to the effect has to be based 
on evidence of a d isputed  character, a plaintiff m ust fully satisfy the Court 
tha t its effect is such as he contends.

The onus of establishing this lay on the plaintiff, bu t w e cannot know  if she also 

w ould have bo rne  the responsibility  of establishing th a t  an infringem ent of the right 

w as justified; ne ither  court felt tha t  right w as prim a fac ie  restric ted.

Though it seem s tha t the courts placed the burden  of proof on the  challenger, 

intermittently , laws have been  struck dow n because of the failure of the State to 

offer proof. For example, in McGee v A ttorney General, W a l s h  J applied a very strict 

tailoring analysis, as noted above, bu rden  of establishing the lack of

alternatives fell squarely  on the State: the re  w as "no evidence w h a tev e r” to suggest 

justification, and "it would have to be d em o n stra ted ” tha t o the r  m eans would have

proved ineffective.122

Evidence and Empirical Deference

The p resum ption  of constitutionality  also grounded  empirical deference. As 

Hogan and W hyte note, "The basis for the p resum ption  is th a t  the legislator m ust be 

p resum ed  to have been  aw are  of the limitations im posed by the  C o n s t i t u t i o n . ” 2̂3

118 Ibid  at 353 .
11̂  T he Ryan  ca se  w a s  d isp o sed  of, in both  th e  High and Suprem e Courts, by  w a y  o f  a find ing th at the  
p la in tiffs  right to  b od ily  in tegr ity  w a s n o t infringed. A b roader co n cep tio n  o f  th is  n ew , u n en u m erated  
right m ight h ave regard ed  th e  ad d ition  o f  su b sta n ces to  public drink ing w a ter  as a p rim a  fa c ie  
v io la tion  o f  th e  right, a lb e it o n e  th at m ight be read ily  justified . If th e  b urd en  o f  p ro f w e r e  to  sh ift to  
th e  State w h ere  in fr in g em en t o f  righ ts w a s e sta b lish ed , the q u estio n  o f  w h e th e r  or n ot th e  right w as  
in fringed  cou ld  h ave a huge im p act on  th e  o u tcom e o f  a case.
120 [1 9 7 4 ] 1R 284.
121 See ab ove  at n o te  84.
122 [1 9 7 4 ] IR 2 8 4  at 314 .
123 H ogan and W hyte, n o te  14, at 4 0 2 .
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Foley quotes the case of Educational Company o f Ireland v Fitzpatrick (No. 

where Budd J said "The legislative body must be deemed to legislate with a 

knowledge of the Constitution and presumably does not intend to infringe it."^^  ̂The 

courts therefore act on the assumption that the legislature acted constitutionally, in 

full knowledge of the Constitution, and not intending that it be infringed. Far from 

just putting the burden of proof on the challenger, this presumption leads courts to 

assume a level of legislative knowledge and judgment about a variety of speculative 

and factual issues that the legislature may not have had. It countenances very strong 

empirical deference to legislative judgment.

Ryan v Attorney General had a 65 day trial, such was the evidence presented 

to Kenny j on the risks of fluoridation of water. 6 Dalaigh CJ noted that most 

constitutional matters require little by way of evidence, and "judicial notice'’̂ ^̂  of 

certain facts was usually sufficient. However, the scientific matters before the Court 

in this instance were not "presumed to be within the knowledge of the Court, and, 

accordingly, the unconstitutionality of the Act ... cannot be determined except by 

reference to the particular evidence which is furnished in the case.’’̂ '̂̂

The Court not only put the burden of proof on the plaintiff, but said that the 

plaintiff must take the brunt of any empirical uncertainty. When the conclusion of 

the Court must be based on "evidence of a disputed character, a plaintiff must fully 

satisfy the Court that its effect is such as he c o n t e n d s . " ^ 2 8  j h g  State can therefore 

make judgements based on uncertain evidence and expect that this will not present 

problems if the measure is challenged. Though in the context of this case, the 

s tatem ent related only to evidence that the right was restricted rather than evidence 

that a restriction was justified, it is an important insight into how the Irish courts 

viewed question of evidence and empirical uncertainty.

T O'G V Attorney General^'^'^ shows the limits of this deference. A widower 

wished to apply for adoption of a child that had been placed with him and his wife 

before his wife's death. No final adoption order had been made. He challenged s. 5 of 

the Adoption Act, which prevented the granting of an adoption order in favour of a

'24 [1 9 6 1 ]  IR 345; Foley, D eferen ce  and the  P resu m p tion  o f  C onstitutionality ,  n o te  9, at 18.
'25 Ibid  at 36 8 .
126 [1 9 6 5 ]  IR 2 9 4  at 343.
'27 Ibid.
'28 Ibid a t  3S3.
'2  ̂ [1 9 8 5 ]  ILRM 61. For insightful analys is  o f  th is case  and th is  issue, s e e  Ann Sherlock, "Facts, 
Evidence and Opinion in Constitutional Litigation: The E xperience  in Ireland," (1 9 9 1 }  4 0  ICLQ 4 2 5  at 
4 3 0 -1 .  S ee  a lso  Margulies, n o te  53, at 37 -3 8 .
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w idow er with no children. Evidence w as p resen ted  to the Court th a t  it w as in the 

child’s best in teres ts  to rem ain  w ith  the Plaintiff, and the boy’s natura l m o the r  was 

in favour of the adoption  proceeding. In defence of the m easure , the  Attorney 

General asserted  th a t  th a t  the the re  w as a distinct role in Irish society for male and 

female parents, and tha t the discrim ination w as d raw n  in recognition of this 

difference. McMahon J rejected this argum ent because it w as no t substan tia ted  by 

p roper  evidence, and held the s ta tu te  unconstitutional.

No medical or psychological evidence has been adduced  to explain the 
difference be tw een  these  roles and its significance for the w elfare of the  child 
or to establish th a t  the roles are  mutually exclusive or th a t  both  a re  essential 
for the p ro p e r  upbringing of children or to establish th a t  th e re  is any 
difference in capacity for paren thood  betw een  a w idow  and a widower.^^o

This law failed because  the State did not justify the d iscrim ination in question  by 

reference to a legitimate aim or a rational categorisation. A bland assertion  th a t  the 

distinction was based on social functions w as insufficient, a t least w hen  it w as one 

not self-evidently true  or lacked obvious connection to the discrim ination drawn. 

The Court insisted tha t som e medical or psychological evidence be p resen ted , and in 

its absence, would not to lera te  the law.

For a long time, s tandards  of review in Ireland w ere  erra tic  and inconsistent. 

It was not until the early  1990s tha t a reasoned  approach began to take shape.

T o w a r d s  a n  A r t i c u l a t e  S t a n d a r d  o f  R e v i e w

Cox V Ireland

The developm ent of an articulate s tandard  of rev iew  began w ith  the 

judgm ent of the Suprem e Court in Cox v Ireland}'^'^ S. 34 of the Offences Against the 

State Act 1939 provided  th a t  any public employee convicted in the  Special Criminal 

Court of an offence scheduled to th a t  Act would lose his job and be disqualified from 

public em ploym ent for 7 years. Furtherm ore , any pension or superannua tion  

allowance was forfeit upon conviction, with rem ission of this pun ishm en t being at 

the sole discretion  of the governm ent. Mr Cox was a com m unity  school teacher, who 

was convicted of possession of th ree  firearms and a quantity  of am m unition  in the

130 [1985] ILRM 61 at 65.
131 [1992] 2 IR 503. See Hogan and Whyte, note 14, at 1271; Foley, note 9, at 129-130 . Hogan, note 27  
at 387; Brian Foley, "The Proportionality Test: Present Problems,” [2008] 1 JSI] 67 at 71-72. David 
Kenny, "A Dormant Doctrine of  Overbreadth: Abstract Review and lus Tertii in Irish Proportionality  
Analysis," (2010] 32 DUL] 24; Richard Humphreys, (1991]  13 DULJ118.
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Special Criminal Court, and suffered these consequences. As noted above, Barr J in

the High Court found the section u n c o n s t i t u t i o n a l .

The Suprem e Court, on appeal, similarly found the section to be 

unconstitu tional,  and did so in a w ay tha t showed objective ascer ta inm en t and 

significant ta iloring analysis. Finlay CJ accepted th a t  the State had a substantial 

in te res t  a t  play here:

The Court is satisfied tha t the State is entitled for the  p ro tec tion  of public 
peace and order, and for the m ain tenance and stability of its ow n authority, 
by its laws to provide onerous and far-reaching penalties and forfeitures 
im posed  as a m ajor d e te r re n t  to the com mission of crim es th rea ten ing  such 
peace and o rd e r  and State authority, and is also entitled to ensu re  as far as 
practicable  th a t  am ongst those involved in the carrying out of the functions of 
the  State, th e re  is no t included persons w ho com m it such crimes.

However, the Court then  said tha t while in pursu it  of those  goals, the State m ust take 

care to d irec t m eans tow ard  the objective, and not to violate rights any m ore than 

was necessary.

The State m us t in its laws, as far as practicable, in pursu ing  these  objectives, 
con tinue to p ro tec t the constitutional rights of the  citizen.
The final issue in this case must, therefore, be as to w h e th e r  the provisions of 
s 34... [constitute] a failure of such pro tection  not w a rran ted  by the objective 
w hich is sought to secure.^^"*^

Examining the Act, the Court noted tha t persons  could be convicted of 

scheduled offences in the Special Criminal Court th a t  w ere  very  serious or fairly 

trivial; failing to attach  the nam e and address  of an organisation to a pos ter  on the 

one hand, or m ain tain ing  an arm y w ithin the State on the other. There  w as no 

m echanism  by which one could claim th a t  one’s conviction w as for a trivial offence, 

and thus  one w as no t  a th rea t  to the security  of the State. Because of this,

no tw ithstand ing  the fundam ental in terests  of the State which the section 
seeks to protect, the provisions of s. 34 of the Act of 1939 fail as far as 
practicable  to p ro tec t the  constitutional rights of the citizen and are, 
accordingly, im perm issibly  wide and indiscriminate.^^^

See above at note 98 and accompanying text. 
133 [1 9 9 2 ] 2 IR 503  at 523.
13-̂  Ibid.
135 /6 /r fa t524 .
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The Supreme Court’s analysis illustrates understanding of core elements of 

standards of review. There is a detailed analysis of the State interest, and it is 

compared to the means used in the law, and the operation of those means 

throughout the Court’s analysis. The Court’s reasoning in finding the law overbroad 

bears hallmarks of tailoring to the objective and the right. The law ultimately failed 

because it selected too broad an array of offences having regard to the State interest, 

and there was no mechanism to exclude people from the ambit of the law even if the 

scheduled offence of which they were convicted did not indicate any subversion on 

their part. The fact that the law was not specifically targeted at subversive offences 

called tailoring to the objective into question. There was also a deficiency in tailoring 

to the right, as there was no mechanism to remit the penalty for those unjustly 

targeted, which would not have infringed rights so greatly.

It has been said in many subsequent cases that Cox was the dawn of Oakes- 

style analysis in Ireland. The Supreme Court later said tha t the doctrine of 

proportionality "surfaced obliquely"^^^ in Cox. Costello J in Heaney v Ireland^^'^ said: 

"Cox V Ireland is an example of a case in this country in which disproportionate 

means to obtain a legitimate object invalidated a statutory p r o v i s i o n . On appeal, 

the Supreme Court described the High Court judgment in Heaney as applying "the 

proportionality test as adumbrated in Cox v. Ireland."^^’̂

Adumbration is an apt way of describing the Cox formulation when compared 

to the Oakes/Heaney test; it was a sketch of that more developed test, and a 

foreshadowing of a fully enunciated test; there was no sense of overall balancing 

that might have followed if the measure had withstood tailoring scrutiny, and it was 

also unclear how stringent the tailoring requirement was. '̂*° The significance of Cox 

is that it was one of the first cases where the Supreme Court articulated the 

reasoning behind its judgment on a rights limitation decision.

Re Article 26 and the Matrimonial Homes Bill

136 Rock V Ireland [1997] 3 IR 4 8 4  at 500.
137 [1994] 3 IR 593.
138 [1994] 3 IR 593  at 607
139 [1996] 1 IR 580  at 584.
I'lo The tailoring o f these provisions w as rather poor, so it is difficult to get a sen se  of strong the 
Court’s scrutiny is, or would be in the event of a less glaringly flawed statute.

202



Two and half years  after Cox, Finlay CJ again invoked a rough s tandard  of 

review  in Re Article 26 and the M atrim onial Homes Bill, 1993 . Sect ion 4 of the bill 

decreed  th a t  the  "m atrim onial home,” defined as the  p rim ary  residence of a m arried  

couple, should  ves t in both spouses as joint tenants , regard less  of any o ther  legal 

a rrangem ent,  unless the spouses w ere  already joint tenan ts  or tenan ts  in com mon 

with equal shares. A spouse  w ho would benefit from the  a r ran g em en t  could, after 

receiving legal advice, apply to exclude application, and in the case of potential 

injustice, a cou rt  could refuse to apply the law on the application of the  spouse who 

would not benefit from section 4.

The S uprem e Court held tha t the Bill was repugnan t to the Constitution. First, 

the Court exam ined  the State in teres t  in this legislative m easure. The Suprem e Court 

had, in a prev ious case, accepted tha t the objective pursued  here, the sharing of 

p roperty  in m arriage, was an im portan t facet of the com m on good.^'^^ j h e  Court in 

this case en d o rsed  this objective, which was conducive to the stability of m arriage 

and the p ro tec tion  of the institution of family. But the Court also noted that

the r ight of a m arried  couple to make a joint decision abou t the  m atrim onial 
hom e is one of the  rights possessed  by the family w hich is recognised by the 
State in Article 41, s .l ,  sub-s. 1 of the Constitution as an teceden t and superio r 
to all positive law and its exercise is part, and an im portan t part, of the 
au tho ri ty  of the family which ... the State guaran tees  to p r o t e c t .

The key p rob lem  w ith  this law was its tailoring, its "universal a p p l i c a t i o n . T h e  

Court in tim ated  th a t  it would be acceptable to in terfere  w ith  this r ight in instances 

of injury or oppress iveness  to the in teres t of spouses or family m em bers, or the 

failure of one family m em ber to fulfil the ir  familial obligations. However, even 

decisions jointly m ade  by the spouses would be affected; it p resum ptively  applied to 

all cases.

To avail of the  s ta tu to ry  exemptions, a long-standing a rran g em en t betw een 

two spouses w ould  have to be reviewed, w ith  legal advice taken, and a declaration 

would have to be m ade to maintain  the sta tus quo ante. In som e cases, the Bill would

141 [ 1 9 9 4 ] 1 IR 3 0 5 .  See  Hogan and W hyte, note  14, at 12 71 .  Foley, n o te  131 ,  at 72.
See the  ju d g m e n t  o f  Finlay Cj in L v L [1 9 9 2 ]  2 IR 77, w h e r e  he sta ted  at 107: "anything that w o u ld  

help  to e n c o u ra g e  that basis  o f  full sharing in property  va lu es  as w ell  as in ev ery  o th er  w ay  b e tw e e n  
the  partners o f  a marriage, m u st  directly  contribute  to the  stability  o f  marriage, th e  institution  o f  the  
family an d  the  c o m m o n  good."
' « [ 1 9 9 4 ]  1 IR 3 0 5  at 325 .
''‘4 Ibid.
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"cancel a joint decision freely made by both spouses as part of the authority of the 

family and substitute therefor a wholly different d e c i s i o n . Given the importance 

of the rights of the family protected in Article 41, the Court concluded "that such 

provisions do not constitute reasonably proportionate intervention by the State 

with the rights of the family and constitute a failure by the State to protect the 

authority of the family.

While, as in Cox, the core problem was with tailoring, there was also some 

indication of balancing here that was lacking in the former case, particularly the 

reference to "reasonably p r o p o r t i o n a t e . ” ^ ^ ?  ^  standard of review was taking shape.

T h e  I n c o r p o r a t i o n  o f  t h e  Oa k es  T e s t

H eaney v Ire land

It was in the case of Heaney v Ireland'^'^^ that the Oakes test was formally 

incorporated into Irish constitutional law.^^^ Heaney and McGuinness were arrested 

pursuant to s. 30 of the Offences Against the State Act 1939, suspected in connection 

with an explosion that had killed six people at a British Army checkpoint in Derry. 

During their detention, they were asked to give an account of their movements at 

the material times. Should they have refused to answer, or offered a false or 

misleading response, s. 52 of the Offences Against the State Act stated that they 

would be guilty of an offence, carrying a sentence no greater than six m onths’ 

imprisonment. The two men were charged with membership of the IRA, of which 

they were acquitted, and with failure to account for their movements under s. 52, of 

which they were convicted. They challenged the constitutionality of this section, 

claiming it was an unjust interference with their right to silence.

Costello J began by taking an extensive look of the history of the right to 

silence, and concluded that the right to silence in detention is predicated on a fear of 

unfair or untrue confessions being extracted from a person whilst in custody.

Ibid at 326.
Ibid.
Ibid at 326. The Suprem e Court also com pared the harm done to the objective and doubted "that 

the potentially indiscrim inate alteration of w hat m ust be m any joint d ecisions validly m ade within  
the authority o f the family concerning the question of ow nership o f the family hom e could reasonably  
be justified even  by such an im portant aspect o f the com m on good."
148 [1994] 3 iR 593.

See Hogan, note 27, at 389-391; Niall Buckley, "Merging Principles o f Public Law: Towards 
Proportionality in an Irish Context,” (2004 ) 39 Ir. ]ur. (ns) 161; Foley, note 9, at 129-135; Oran Doyle, 
Constitutional Law: Texts, Cases and Materials  (Clarus, 2008 ) at 33-34; Hogan and W hyte, note 14, at 
1270-1274; Foley, note 131, at 74-76. Walsh, note 93, at 5; Doyle, note 77, at 111, 119-120 .
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Considering Article 38.1, he concluded tha t since the  pre-trial process could have a 

huge im pact upon the trial itself, and since the righ t to stay silent in custody w as a 

potential source of unfairness, the right to silence in this sense  w as pro tec ted  by the 

Article.

However, Costello J noted, this conclusion w as the  beginning, no t the end, of 

the analysis: "Once it is established tha t an a sse r ted  right is a constitutionally 

protected right the court m us t then  go on to exam ine the validity of the restric tions 

imposed on its exercise by the enac tm en t im pugned in the  case.''^^° The correct way 

to exam ine the  validity of these  restric tions was, he said, a "test of 

proportionality." His formulation, quoting the  Chaulk case, rem ains the 

definitive form ulation  of the  Irish version of the test.

In considering w h e th e r  a restric tion on the  exercise of rights is perm itted  by 
the Constitution, the courts  in this coun try  and e lsew here  have found it 
helpful to apply the te s t  of proportionality , a te s t  w hich contains the notions 
of minimal re s tra in t  on the exercise of p ro tec ted  rights, and of the  exigencies 
of the  com m on good in a dem ocratic society. This te s t  is frequently  adopted  
by the European Court of Human Rights ... and has recently  been formulated 
by the Suprem e Court of Canada in the following term s. The objective of the 
im pugned provision m ust be of sufficient im portance  to w a r ra n t  overriding a 
constitutionally  p ro tec ted  right. It m ust rela te  to concerns pressing in a free 
and dem ocratic  society. The m eans chosen m ust pass a proportionality  test. 
They must:
a. be rationally  connected to the objective and not a rb itrary , unfair, or based 

on irrational considerations.
b. im pair the  right as little as possible, and
c. be such tha t the ir  effects on rights are  p roportional to the objective.^^^

While referencing the European Court of Human Rights' adop tion  of a similar te s t  in 

assessing the  com patibility of rights restr ic tions w ith  the Convention, the judge 

chose to focus on the Oakes formulation.

Relying on Cox, Costello J intim ated th a t  this w as a s tandard  readily 

compatible w ith  the Irish legal system. However, Cox had no t fully em braced  the 

Canadian s tan d a rd  of review; no previous case had. No o th e r  court had discussed 

the extent to which tha t te s t  and the ju risp rudence  su rround ing  it should be 

incorporated  into Irish law. No court had se t ou t w h a t  particu lar norm ative

150 [1994] 3 IR 593  at 606.
607.

152 [1990] 3 SCR 1303; 1990  CanLII 34.
153 [1994] 3 IR 593  at 607.
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considerations the Irish legal system  might value, and the im pact th a t  m ight have on 

the test as applied. His reliance on the prior adoption of som e similar principles 

might have blinded him to the norm ative choices tha t underlie  a s tan d a rd  of revieu^.

It is su rpris ing  how  little Costello J focused on the  norm ative  values tha t 

might be im ported  from Canada (or the ECHR] w hen  he adopted  the s tandard . No 

indication was given as to w hen  or w h e th e r  ever Irish courts  should look to 

Canadian case law to guide the application of the test. Nor w as any  indication given 

as to how, if a t all, the differences betw een the Irish and Canadian legal systems, and 

the ir  unique constitutional in tsrum ents , should be accom m odated  in the  test.

Examining the text of the te s t  incorporated  tells us little. The Canadian/ECHR 

standard  for objectives is perhaps the only pa r t  of the te s t  given substance. The 

objective m ust be of "sufficient” im portance to w a rra n t  overrid ing a constitutional 

right, a th reshold  criterion similar to the Canadian s tandard , which does not 

prejudice any la ter balancing. The meaning of sufficient im portance  is scarcely 

e laborated upon: it m us t relate to concerns pressing and substantial in a free and 

dem ocratic society, bu t unlike Oakes, the re  is no discussion of the  n a tu re  of such a 

society, or w h a t might be considered pressing and substantial w ith in  it. There is no 

m ention of how  one can de te rm ine  the m eaning of this in an Irish context, nor any 

justification given for w hy this s tandard  is com patible w ith Irish constitutional 

norms.

Outside that, o th e r  norm ative  choices -such  as w h e th e r  or no t to hypothesise  

objectives- are  not answ ered  by the text. One might suppose, given the  Irish courts’ 

general d is trus t  of looking to subjective motivations,^^'^ tha t objectives would be 

hypothesised. However, given th a t  this would be a significant d e p a r tu re  from the 

m anner  of the te s t’s application in Canada, this was w orthy  of discussion.

154 See Wavin Pipes v Hepworth Iron Co Ltd  May 1981] High Court. Though affirm ed since, this 
developm ent m ight have been in doubt at the tim e Costello ] w as considering it due to developm ents  
in the United Kingdom. Pepper v Hart  [1993] AC 593.
155 It is not self-evident that the exclusion of this material in statutory interpretation m eans that it 
m ust be excluded in this context, w here the rationale for the rejection o f subjective intention in 
statutory interpretation does not apply. In statutory interpretation, the goal is to establish the 
intention of the Oireachtas and the debate over subjective and objective intent is about w hat the 
Oireachtas’ intention truly is. That intent, once established, is not scrutinised. This situation is very  
different from the investigation of purposes in a constitutional context. Here, w e are not sim ply  
interested in w hat the legislative objective was: w e are also in terested  in w heth er or not it is 
important, and legitim ate. We are conducting a searching enquiry of the objective once it has been  
established. It is thus not a given that subjective purposes should be excluded, and this should have 
been considered and discussed.
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T here  is a com m on problem  w ith the next tw o pa r ts  of the test: they do not 

specify how  close the tailoring in question m ust be, ju s t  th a t  it m ust exist. The 

rational connection test, an instantia tion of objective tailoring, requ ires  tha t the 

m eans used m us t be rationally connected to the objective and not be arbitrary, 

unfair or based on irrational considerations. As with Oakes itself,^^^ the language 

leaves open a rrange  of norm ative choices.

Similarly, the  minimal im pairm ent te s t  seem s s trong  on its face, bu t does not 

tell precisely how  closely the means m ust be ta ilored to the right. To say the right 

m ust be im paired "as little as possible" seem s to requ ire  th a t  no alternative  means 

would be available. Of course, a lternatives always will be available, and the te s t  is 

essentially not applicable unless som e decision is m ade  as to how  much - i f  any -  

efficacy may be sacrificed in the nam e of minimising rights impact. The w ord 

"reasonably" -a d d e d  to this formula in the la ter Canadian ju risp rudence  as an 

a t tem p t to w eaken this test-^^^ is absent.

The balancing te s t  is breathtakingly  vague, lacking even the scan t elaboration 

it received in early  Canadian cases. The effect on the righ t m ust be "proportional to 

the objective.” W hat precisely about the objective one is supposed  to com pare the 

effect to is left unsaid. It is the importance  of the objective (and p resum ably  the 

extent of its realisation) tha t is being weighed against the  effect of rights, bu t the fact 

tha t this w en t  unsaid illustrates the lack of explanation of the  test.

Application of the Test in the Heaney Case

Examining how  Costello ] applied the te s t  should give a sense of w hat this 

new  standard  of review w as to mean. The m om en t of incorpora tion  is very 

im portant, as it will invariably influence the application of the  te s t  by o ther  courts, 

and should discuss, in clear term s, any norm ative choices m ade as to how  the 

s tandard  should apply. Sadly, this was not the case in Heaney.

fil Objectives

Costello J first evaluated the objective of the Act and of the  section. He notes 

th a t  s. 52 only applies w hen  Part V of the Act is in force,^^^ which m eans tha t the

See discussion in Chapter 3.
R V Edw ards Books 1986  CanLII 12 [SCC) at [131].

158 Part V of  the Offences Against the State is activated only in an emergency, and this factor may have 
afforded additional weight to the objective in this case. See Chapter 8, text accompanying note 59-73.
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governm en t though t "the o rd inary  courts are  inadequate  to secure the  effective 

adm in is tra tion  of justice and the preservation  of peace and order.''^^^ Costello J 

concluded tha t the  objective of the m easure  w as the p revention  and p un ishm en t of 

subversive crim e tha t underm ined  the au thority  of the State, u 'hich w as  "obviously 

one for which the  parliam en t in a dem ocratic society is entitled to legislate/'^^®

It is ev ident tha t he w as hypothesising an objective for this m easure . His 

analysis takes into account the effect of Part V and its in tended use, w ork ing  back 

from tha t to establish w h a t this particular e lem ent of the regim e w as sett ing  out to 

achieve. It is difficult to quibble w ith  his conclusion tha t protecting the  State in a 

tim e of emergency, or preventing  and investigating subversive crime, is a pressing 

and substantial objective. However, it is hardly  the only one available. Doyle notes 

tha t Costello J had a choice in determ ining  the objective: if he chose an objective tha t 

w as very  close to the m eans em ployed in the statute, tha t w ould  m ake the s ta tu te  

m ore likely to pass m u s te r  u n d e r  the rational connection test.^^^ But in this case, as 

w ith m any contentious cases, a closely related objective might bo rd e r  on 

illegitimacy, while a b ro ad er  one, though less rationally connected, might be 

perfectly l e g i t i m a t e . Costello J settled on an objective th a t  m anaged to m eet both 

criteria: assisting the police in investigation of serious crime is certain ly  legitimate, 

and also sufficiently closely rela ted  to the means.

Perhaps this w as the m ost plausible objective tha t occurred  to the  judge, as 

well as the one th a t  w as both legitimate and closely related. However, w e do not 

know  this, as Costello J gave no indication of how  objectives w ere  to be 

hypothesised; abou t w h e th e r  legitimacy should be prioritised over plausibility in 

som e cases; abou t how  inventive judges should be in imaging purposes; abou t at 

w h a t level of generality  objectives should be f r a m e d .  vvhat is significant, of 

course, is tha t these  issues w ere  not discussed a t all. The choice to hypothesise  

objectives, and the choices th a t  m us t be m ade alongside that, w ere  taken  as read by 

Costello J.

159 [1994] 3 IR 593  at 608.
160 Ibid.

Doyle, note 77, at 119-120 .
D oyle’s hypothetical exam ple is the purpose of the com pelled statem ent in s. 52 could be to aid the 

Gardai in coercing the individual in question.
This becam e an issue for the Supreme Court in Heaney, which failed to grapple w ith  a sufficiently  

general objective for the m easure. See Chapter 8, text accom panying note 41.
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(iil Rational C onnection

Costello J dism issed the allegation th a t  the  section as overbroad  and not 

sufficiently connected  to this interest, failing rational connection.

It is t ru e  th a t  suspect may be a r re s ted  u n d e r  s. 30 for an o rd inary  non
subversive type of offence if it is a scheduled  offence and  has not been 
com m itted  for any political motive. It is unnecessary , how/ever, for me to 
decide u^hether the pov^/ers un d er  s 52 could be opera ted  validly and 
constitu tionally  in such circum stances as in this case the plaintiffs had been 
a rre s ted  because  of suspicion of the ir  involvem ent in serious subversive 
crim es and  the  section w^as opera ted  for the  purposes  for v\/hich parliam ent 
in tended  it to be used.i^'^

He fu r ther  dism issed, w ithou t analysis, the allegation th a t  the section was arb itra ry  

or irrational.

Costello J's application of the te s t  never exam ined the  m eans used to ask if 

they  achieved the  objective of investigating and preven ting  subversive crime. He 

assum ed  th a t  this w as the case. The effectiveness of s. 52 w as ne ither  discussed nor 

justified. It m ight be th a t  judge thought it self-evident tha t a suspect being compelled 

to an sw er  questions would assist the police, bu t again this is no t justified or 

explained. The s treng th  of the tailoring analysis is unclear from this, bu t it is clearly 

weak.i^^ As a guideline for fu ture courts, it signifies th a t  this te s t  is no t an im portan t 

or searching  one.

Costello J acknow ledged tha t s. 52 is no t perfectly t a i l o r e d . S u s p e c t s  may 

have the  section deployed against them  even if they  are  being prosecu ted  for a non

subversive offence tha t happens  to be scheduled, and even if they had no political 

motive w hatever.  This w as an identical com plaint to the one th a t  w on out in Cox, as 

the infirmity in the  tailoring in both cases re la ted  to the  overb read th  of the 

definition of a scheduled offence. While acknow ledging th a t  the re  may well be 

adverse  affects on innocent parties, Costello ] d ism issed  the  overb read th  argum ent 

on the g round  th a t  the plaintiffs are  not caught by the  s ta tu te 's  overbreadth ; they

16“ Ibid.
"1 do not th in k  that  it can be said that th e s e  p rov is ion s  are arbitrary or b ased  on irrational 

con s id era t io n s .” Ibid.
166 p erh ap s  C oste llo  j u n d er s to o d  the  quasi-tautological nature  o f  the  te s t  w h e n  it is applied to 
hypothet ica l m ot iva t ion s .  H ow ever, if  so, he m ak es  a n o rm a t iv e  c h o ice  to ap p ly  the  tailoring  
req u ir em en t  in a m a n n er  so  w e a k  as to  ren der  it e s se n t ia l ly  tautological.  A s tronger  tailoring  
req u ir em en t  cou ld  be  u sed  as indirect scrutiny for leg is la tive  m otivations .
1 6 ^ 1 9 9 4 ]  3 IR 5 9 3  a t  6 08 .
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are the very persons  the s ta tu te  sought to target. The sam e could have been  said 

about Mr Cox in his case.^^^ In rejecting this argum ent, Costello J implicitly m ade a 

norm ative choice to reject the approach  in Cox, and refused to en terta in  an  abstrac t 

argument. He did not consider w h e th e r  tha t choice w as appropria te ,  given the 

s tandard  of review  un d er  consideration.!^^

fiiil M inimum Im p a irm e n t  and  Balancing

Costello J considered the  m inim um  im pairm en t and balancing te s ts  together. 

He looked at the  reason  the right to silence w as pro tec ted  a t the  pre-tria l stage -  

according to his earlier  analysis, to reduce the risk of unfair confessions-  and notes 

tha t there  are  m any o the r  protections for the accused, such as righ t to legal advice 

and the judge’s discretion to exclude confessions th a t  are  ob ta ined  in unfair 

circumstances, tha t might help p reven t this problem. He concluded:

Recalling the object which s 52 has been  enacted to achieve, nam ely  the 
investigation and pun ishm en t of serious and subversive crime, and having 
regard to the legal protections which exist which will m inimise the risk 
involved in the operation  of the section as outlined above... it seem s to me 
tha t the restric tion  on the right to silence im posed by the  section cannot be 
regarded  as excessive and tha t it is p roportionate  to the  objective which it is 
designed to achieve.^^°

Each limb of the te s t  tu rns  on different considerations, and, in runn ing  them 

together, Costello J m issed the point of both.

The m inim um  im pairm en t te s t  could vary greatly  in te rm s  of s treng th  and 

the sorts  of a lternatives tha t the courts  should en terta in  as plausible alternative 

m easures and the efficacy, if any, tha t should be sacrificed in the  nam e of rights. The 

language used by the judge w as quite strong, bu t as w e saw  in Canada, w e might 

expect this to be diluted w hen  it is applied in concrete cases.

Contemporary reports suggest that Mr Cox harboured tw o escap ees of the Maze prison, w ho w ere  
apprehended near his hom e at the sam e tim e the w eapons w ere found. See "Teacher jailed for 
p ossession  of tw o p isto ls”, The Irish Times, February 18'h 1988. See Kenny, note 131; Humpries, note 
131.

This tailoring question has nothing to do with the plaintiffs in any particular case; it is an
assessm en t of the statute itself. If the statute casts too w ide a net, and potentially  infringes the rights
of individuals w ho are not on the vector of the legitim ate interest o f the statute, it m ay be invalid for 
that reason alone. Such overbreadth argum ents are perm itted in Canada. See R v H eyw ood  [1994] 3 
SCR 761; 1994  CanLII 34 (SCC]. See further the discussion of this in Chapters 9 and 11, and Kenny, 
note 131, for a case for this sort o f approach in Ireland.
170 [1994] 3 IR 593  at 610.
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This so r t  of inquiry w as not unknow n to Irish law. It w as novel, however, that 

it should be se t ou t expressly  and in such s trong  term s. One would  expect th a t  the 

first case to incorpora te  a new  standard  of review  would clarify its scope and 

strength. Instead, Costello J did not conduct this analysis a t all.^^^ It w as effectively 

ignored. T here  w as no enquiry  into the necessity of these  precise means, nor 

w h e th e r  they  w ere  excessive, which would be expected even in a very  w eak form of 

tailoring to the  right.

The final limb, m easuring  proportionality  of effects and objective, was not 

applied in any  significant way. Costello J m erely  asserted  th a t  the re  was 

p roportionality  to the objective. No suggestion w as given of how  the  im portance of 

the objective should  be ascertained, how  tha t should be weighted, or how  the impact 

on rights should be ascertained. Problematically, the  only justificatory w ork  done by 

Costello I in considering the balance of rights and objectives w as to diminish of the 

value of the right. He exam ined the o the r  pro tec tions  enjoyed by the accused that, 

while not p ro tec ting  his right to silence, served the in teres t  th a t  he thought to 

underlie  th a t  right: preventing  unfair confessions. Citing a list of o the r  criminal 

pro tections th a t  m inimise the likelihood of unfairness, Costello J then  concluded that 

the restric tion  on the  right was proportionate .

First, this did not actually assess the ex ten t of the  denial of rights. The right to 

silence is the  right th a t  has been abridged, and its ab r idgm en t is significant. This 

analysis, by focusing on a m ore general protection, failed to grapple with  the extent 

of the ab ridgm en t a t all. Secondly, the analysis th a t  did take place trea ted  the right 

as no m ore  valuable than  its utilitarian contribution  to a n o th e r  end.

A significant problem  with Heaney's incorpora tion  of the  Oakes te s t  is the 

failure to add ress  the question  of the anti-utilitarian na tu re  of rights. Given his fierce 

rejection of u tilitarianism  in his extra-judicial writings, it is clear th a t  Costello j 

would favour an anti-u tilitarian  view of rights. However, th e re  is no discussion of 

w hether ,  and  to w h a t  extent, utility should be excluded; nor does his application of 

the te s t  illustrate  this. His only a t tem p t a t balancing w as to dim inish the w eight of 

the right in question  by playing dow n its im portance  in p ro tec ting  an accused

It could be argued that Costello ]’s d iscussion of the other m easures that aid the criminal process 
w as a form o f m inim um  im pairm ent analysis. This is not the case. It is entirely irrelevant to the 
question of w h eth er or not the right w as im paired to the m inimum  extent possible. The fact that 
there w ere other rights the legislature could have restricted, but did not does not dim inish the fact 
that the right in question  w as restricted. Nor does it make the actual restriction necessary, it cannot 
be said to contribute anything to minimum im pairm ent analysis.
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person from giving a false or unfair confession. That analysis attributes no weight 

whatsoever to the right in question, except for the utility it might generate toward 

another end. It violates the basic anti-utilitarian premise that rights are ends in 

themselves. The right to silence lacks any intrinsic value in this analysis, and so 

could only be dealt with in utilitarian t e r m s .

In fact, Costello J's arguments would best be deployed as a case against 

recognising the right at all. If the right to silence affords little or no additional benefit 

to an accused, why has it been protected? The right had not been expressly 

recognised under the Constitution at this point; the judge could have refused to 

recognise it on the basis of these arguments. Instead, he recognised the right to 

silence, afforded it no weight outside of the utility it generated toward another end, 

and concluded, without more, that it was justly abridged.

(ivl The Burden of Proof

The crucial m atter of where the burden of proof should lie was not discussed. 

It can be inferred from his analysis that it rests upon the challenger; all parts of the 

standard were passed without any evidence being presented by the State, or at least 

without the judge discussing any evidence that might have been presented. If the 

burden were placed on the State, one would expect greater analysis of such 

evidence, since the default position would be departed from in upholding the law. It 

is unfortunate that Costello } did not discuss how the burden of proof had significant 

consequences for the test he was setting out. While his placing of the burden on the 

challenger may have broadly conformed with practice in Ireland, it was totally at 

odds with the practice of the Canadian test he had incorporated. This was a crucial 

normative choice that was made without elaboration, as if it were self-evident.

fvl Deference and Interventionism

A high level of deference and non-interventionism can be seen in the 

application of the test. Costello J seemed to defer to the legislative assessment of the 

importance of the objective, and the existence of a state of emergency. Costello J also 

seemed to defer to the State’s belief in the efficacy of the measure, with the rational

1̂ 2 This also contradicts Costello J's analysis of the right earlier in his judgment. To the Attorney  
General’s subm ission that the right to silence could only be claim ed by those w ho acknowledged  
guilt, Costello J said this w as "based on a m isunderstanding of the right to silence. W here the right to 
remain silent exists it is one enjoyed by both the guilty and the innocent.” [1994] 3 IR 593 at 601.
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connection te s t  w as dealt w ith in sho rt  order. The m inim um  im pairm en t te s t  was 

also applied in non-in terven tion is t m anner, w ith  no enquiry  into w hy the right to 

silence needed  to be abrogated  to achieve the  ends of p reven ting  subversive crime. 

The balancing test, insofar as it applied a t all, w as conducted in a m ost limited 

fashion.

The reasons for this deferential and non-in terven tion is t approach  are  not 

discussed. Though in extra-judicial writings, Costello had advocated empirical 

deference on social and economic m a tte rs  due to a m ixture  of expertise  and 

im perfect k n o w l e d g e , ^ ^ ^  such justifications w ere  offered for deference in Heaney. 

Some deference in these  m a tte rs  might be w arran ted  on the  grounds of expertise; in 

m a tte rs  of subversive crime, w h ere  the State itself is u n d e r  threat,  judges might feel 

the g overnm en t and the legislature will be best placed to m ake judgm ents  about 

how  to address  such threats. However, Costello J m ade no reference to this expertise 

rationale, and  if tha t w ere  a factor, it should have been  se t ou t in the clearest term s, 

so th a t  not all subsequen t cases would be influenced by it. He might, on the o ther  

hand, have considered  a non-in terventionist s tandard  of review  is app rop ria te  for 

Ireland, though th a t  was in no w ay reflected in his extra-judicial writing. If so, tha t 

should have been discussed in the judgm ent so th a t  academics and o ther  judges 

could consider tha t contention, and question  w h e th e r  the Irish Constitution 

supports  these  norm ative  choices. It is also possible th a t  Costello J did not consider 

it a t all, which would  show  a lack of regard  for the role of norm ative  choices in 

s tandards  of review.

The Heaney case w as a rough s ta r t  for this s tandard  of review. The Oakes test 

w as im ported  from Canada w ithou t change. The e lem ents  tha t seem  laden with 

Canadian constitutional values, such as the objectives stage, w ere  expressly  

reta ined. The n a tu re  of the te s t  was not e laborated  upon, allowing only a scant 

glimpse of the how  the te s t  was to operate. This general lack of elaboration, 

com bined w ith  a non-in terventionist or deferential application, and ap p aren t  

placing of the  b u rden  of proof on the applicant, il lustrate  th a t  the Heaney te s t  is 

weak. However, w e have no idea w hy the judge m ade it so.

See above at note 40.
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C o n c l u s i o n

Before Heaney, s tandards  of review in Ireland w ere  unclear, ill-defined, and 

inconsistent. The Heaney te s t  p rom ised to change all that. In the next chapters, we 

will examine w h e th e r  Heaney did, in fact, revolutionise s tandards  of review  in Irish 

constitutional law. It is im portan t to go into th a t  exam ination conscious of w h a t the 

Heaney judgm ent did, and w h a t it failed to do. It failed to discuss fully the 

considerations th a t  underlay  it. It failed to clarify m atte rs  such as empirical 

deference and the  b u rden  of proof, which w ere  rarely  if ever clearly laid out in prior 

constitutional cases. It failed to e laborate  on the s treng th  of the  tailoring exercises, 

or give guidance on the balancing te s t  it se t out. Of course, Heaney w as jus t one case, 

and one cannot expect miracles. However, Heaney was not s ta r ting  from scratch; it 

w as being incorpora ted  into a constitutional system with m ore  than  55 years  of 

p rio r  experience in constitutional rights litigation. By no t dealing w ith these 

questions, and showing how  the new  standard  would fit in w ith the  existing legal 

order, Heaney was always destined to confuse as much as to clarify.
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7  -  C o n f l i c t i n g  S t a n d a r d s :  T h e  R i s e  o f  T u o h y v  C o u r t n e y  

R a t i o n a l i t y  R e v i e w  a n d  i t s  E l i s i o n  w i t h  t h e  H e a n e y  T e s t

Only weeks after the Heaney test was enunciated by the High Court, and long 

before it gained formal recognition by the Supreme Court, that Court enunciated 

another standard of review: the Tuohy v Courtney rationality test. This was an 

avowedly non-interventionist standard of review, with the judgment setting out 

reasons for the low level of scrutiny, similar reasons to those that swayed the 

Canadian courts in some of the post-Oakes case law.

However, the Supreme Court did not set very strict guidelines or limits on the 

test and how and when it was deployed. Instead of being limited to the 

circumstances it seemed to be designed to accommodate, its influence has radiated 

out, and it has bled into the Heaney test. As Foley puts it, "the Tuohy decision became 

the standard by which later courts 'watered down' the potential for non-deferential 

application of the [Heaney] test.’’̂  He further notes that the courts shift between 

Heaney and Tuohy "without any real judicial explanation as to why these choices ... 

are justified, or in the worst cases, without even recognising that different cases 

have made different choices.''^

In this chapter, 1 will trace these developments, from the advent of the test in 

the Tuohy test to its continuing elision with Heaney. 1 will suggest that the failure of 

the Irish courts to maintain a separation between these two tests has had 

unfortunate consequences for both. The Tuohy test has been denied independent 

identity, and its unique recognition of specific and limited grounds reasons for non

interventionist review w ere lost, as the case became a watchword for the applying a 

weakened version of the Heaney test. The Heaney test has lost any potency it might 

have had due to the elision, with potentially serious consequences for the protection 

of rights.

T u o h y  v  C o u r t n e y  a n d  t h e  A d v e n t  o f  R a t i o n a l i t y  R e v i e w

The case of Tuohy v Courtney‘S is one of the seminal Irish cases on standards 

of review, but is lesser-known than Heaney. Tuohy v Courtney was a challenge to the

1 Brian Foley, Deference and the Presumption o f  Constitutionality, [IPA, 2008)  at 129.
2 Ibid at 130.
3 [1994] 3 IR 1. See Brian Foley, "The Proportionality Test: Present Problems,” [2008] 1 JSI] 67, at 73- 
74; Foley, note 1, at 129-135; 156-159; Gerard Hogan and Gerry Whyte, j.M. Kelly: The Irish 
Constitution, [4*  ed, Tottel, 2004] at 840 -844  at 1270 et seq.
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Statute of Limitations th a t  ba rred  civil actions after a period of time. The plaintiff 

had purchased  a leasehold in teres t  in land with forty-one years  to run  on the  lease, 

and no provision to buy the  freehold, or renew  the lease on favourable term s. He did 

not know  he w as purchasing  a leasehold, and believed it to be a freehold interest. 

His solicitor, the defendant, believed the plaintiff knew  and unders tood  the in teres t 

he w as purchasing, bu t w as negligent in not informing him.^ The plaintiff did not 

u nders tand  the consequence of the negligence of his solicitor until som e time had 

passed, and he tried  to sell the property , which was w orth  significantly less than  he 

had paid. By the time the plaintiff becam e aw are  of the injury th a t  founded the  cause 

of action, the limitation period had elapsed. There was no exem ption in the s ta tu te  

for this possibility.

Finlay CJ in the Suprem e Court acknowledged tha t the  s ta tu te  of limitations 

restric ted  the P laintiffs  rights, nam ely his right to litigate.^ However, Finlay CJ held 

tha t this w as not the only constitutional right in issue in the case. The defendant's  

right to be free of unjust or bu rdensom e litigation is also engaged, as it was 

vindicated by the s tatute.  ̂ A balance of rights had been  struck. In these 

circumstances, the Court believed it should be loath to intervene:

The Court is satisfied tha t in a challenge to the constitutional validity of any 
s ta tu te  in the enac tm en t of which the Oireachtas has been  engaged in such a 
balancing function, the role of the courts is no t to im pose the ir  own view of 
the correct balance in substitu tion for the view of the  legislature as displayed 
in the ir  legislation bu t ra th e r  to de term ine  from an objective s tance w h e th e r  
the balance contained in the im pugned legislation is so con tra ry  to reason 
and fairness as to constitu te  an unjust a ttack  on som e individual’s 
constitutional rights.^

Lynch ] in the High Court found the solicitor w as negligent, but that the action w as statute barred. 
The Supreme Court did not address the negligence point.
5 The court follow ed the [som ew hat form alistic) analysis o f the Suprem e Court in O'Domhnaill v. 
Merrick [1984] IR 151, in holding that the p laintiffs right of access to the courts w as not violated, as 
in practice the statute of lim itations did not prevent him from filing an action in court, it sim ply gave 
the defendant an absolute defense once pleaded. Instead, the Court said the right to litigate, an 
unenum erated right under Article 40.3 previously recognised by the Suprem e Court in O'Brien v. 
Keogh [1972] IR 144, w as restricted.
* The Tuohy Court believes this right is found in the judgm ent of the Suprem e Court in O’Domhnaill v 
M errick [1984] IR 151. There, Henchy J held that an action was constitutionally  barred, as to allow  it 
would unjustly burden the defendant in making him defend an action after w hat he considered  to be 
an inordinate and inexcusable delay. The trial w ould be rendered "palpably unfair” by the delay, 
which the defendant had not been responsible for. At 158.
7 [1994] 3 IR 1 at 47.
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In the instant case, the Chief Justice was not satisfied that the legislation was so 

unreasonable as to fail this less interventionist test. While he acknowledged that the 

plaintiff suffered a "severe apparent injustice,"® some hardship would inevitably 

result from the State's efforts to protect the rights of potential defendants and 

pursue its related interests, and in that case the Court’s role was "to ascertain 

whether the extent and nature of such hardship is so undue and so unreasonable

having regard to the proper objectives of the legislation as to make it

constitutionally flawed.”^

This standard of review is very different from Heaney, the Tuohy test has a 

very high standard for invalidation of the law, reflecting that the Court will rarely 

intervene in cases of legislation that balances conflicting rights.

The tailoring analysis engaged in by the Tuohy Court was not rigorous. The 

plaintiff made two points suggesting that his requested relief would not 

substantially interfere with the purpose of the statute, and indeed that his case was 

off the vector of the rights being protected. He said that this case was almost unique, 

and a saver for this circumstance would have a fairly minimal impact on the rights of 

defendants. Furthermore, there existed a residual discretion for courts to bar as 

unconstitutional litigation that is unreasonably delayed, even if it is brought within 

statutory time limits. The Chief Justice did not think that "either of these

contentions are of such strength as would make an inflexible time limit... clearly

u n c o n s t i tu t io n a l .H e  said that the finality of the limitation period had already 

been eroded by several exemptions in the statue, and tha t the possibility of courts 

finding unreasonable delay would not abate the anxiety that a plaintiff might 

suffer.i2 This is a less interventionist standard than Heaney, one must not only 

dem onstrate  that the means are excessive; they must be so excessive as to be clearly 

unconstitutional, whatever that should mean.

The balancing exercise suggested by the Court is weighted very heavily in 

favour of upholding the measure. It must be contrary to reason and fairness, and the 

hardship imposed on the complainant must be both undue and unreasonable. The 

scales are tilted in favour of the validity of the limitation.

8 Ibid.
 ̂Ibid  at 48 .

'“ This w a s  th e  resu lt  in O'Domhnaill v M errick  [1 9 8 4 ]  IR 151 ,  w h ich  th e  S u p rem e Court c ited as the  
origin o f  th is  right.

[1 9 9 4 ]  3 IR 1 at 4 8 -4 9 .
12 Ibid  at 49 .
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In practice, the test also offers significant deference. The Court did not come 

to any independent conclusion on the substance of these issues; Finlay CJ simply 

said that the issues highlighted by the Plaintiff were considerations that the 

Oireachtas might have regarded when they made their ultimate choice, but that 

choice "can be supported by just and reasonable policy decisions and is not 

accordingly a proper m atter for judicial i n t e r v e n t i o n . 7^9 court itself did not 

enter into the exercise of weighing these considerations, but ra ther accepted the 

legislature's determination.

Rationale Behind the Non-Interventionist Standard

The reasons why this test was adopted are clear on the face of the judgment. 

The Supreme Court believed that resolving this case required adjudication on the 

fairness of this statute's balancing of two competing rights, and any such 

adjudication must be done with special care. In the language and application of the 

test, there is a hesitancy to intervene to condemn the balance struck by the 

legislature. The balance must be substantially skewed, contrary to reason and 

fairness, to prom pt intervention by a court. It is more akin to the administrative law 

notion of "Wednesbury u n rea so n a b len ess ' '^ ^  than a genuine balancing of rights and 

other concerns.

It is not particularly controversial that there should be a less interventionist 

standard of review for certain constitutional questions. A searching standard of 

review is sometimes not appropriate due to concerns about the separation of 

powers, judicial competence, or democratic legitimacy. The Tuohy Court believed 

that the case before them was such a situation, because the legislation was not 

merely in pursuit of a state interest, but rather trying to protect another 

constitutional right. The two rights in question in this case were two specific, 

personal constitutional rights that had been previously recognised by the courts. In 

passing this law, the Oireachtas was

essentially engaged in a balancing of constitutional rights and duties. What 
has to be balanced is the constitutional right of the plaintiff to litigate against 
two other contesting rights or duties, firstly the constitutional right of the 
defendant in his property to be protected against unjust or burdensome

13 Ibid a t so .
Associated Provincial Picture Houses Ltd v W ednesbury Corporation  [1947] 1 KB 223.
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claims and secondly, the in teres t of the public constitu ting  an in teres t or 
req u ire m en t of the com m on good which is involved in the avoidance of stale 
or delayed claims.^^

While the Court does regard  the general s ta te  in te res t  in p reven ting  stale claims, the 

State's position is bu ttre ssed  by the fact tha t the Court saw  the  legislation as 

deployed to vindicate the p roperty  rights of the  defendant, w hich extend to the 

protecting him from un just or bu rdensom e litigation.

This "conflicting rights" justification for an in terven tion is t  approach  to rights 

review w as res ta ted  by the Suprem e Court in Re Article 26 and the Regulation o f  

Inform ation (Services outside the S ta te  fo r  Termination o f  Pregnancies] Bill, 1995.'^^ 

The Court acknow ledged tha t the Oireachtas had engaged in a "balancing of 

constitutional rights and duties, including the right to life of the unborn, the right to 

life of the mother, the  right to information, and o the r  constitutional r i g h t s . T h e  

Court said th a t  w hen  such balancing has taken place in a s tatu te , the  Tuohy te s t  is 

the correct one to apply.^®

The underly ing theory  of the Court was tha t w hen  rights conflict, the re  is no 

simple answ er  to the question of how those rights can be reconciled; one right m ust 

lose out for the o th e r  to be vindicated. In cases of genuine conflict, w h e re  legislation 

has posited a solution, the courts’ usefulness in rights adjudication is questionable.

However, the courts  retain  a pow er to review  the balance for manifest 

unfairness, and do no t abandon  the ir  responsibility  to defend rights entirely. W hat 

results  is a very  s trong  p resum ption  of non-in tervention , w ith  d iscretion to 

in tervene if it is necessary  to p reven t irrational a t tack  on rights. This p resum ption  

may be so s trong  tha t in practice it am ounts  to a failure to review. The addition of 

deference -w ith  the Court considering w h e th e r  o r  no t the re  might be rational 

argum ents  for a particu lar choice ra th e r  than w h e th e r  or no t such argum ents  

actually apply to the s ta tu te  under rev iew - m akes it difficult to envisage a case

i5/Z)/dat47.
16 [1 9 9 5 ]  1 IR 1.

Ib id  at 45.
"Consequently, th e  ap p roach  to be taken  by the  Court in d e te rm in in g  w h e th e r  the  p rov is ion s  o f  the  

Bill or any p rov is ion  th e r e o f  are or is repugnant to the  C onstitution  or an y  prov is ion  th ereo f  is not  to 
im p o se  its view^ on the  term s o f  the  Bill as p a ssed  by  the  Oireachtas but rather to d e term in e  from an  
object ive  s tan ce  w^hether the p rov is ion s  o f  the  Bill r ep resen t  a fair and reason a b le  balancing by the  
Oireachtas o f  th e  various  conflicting rights and are not  so  contrary  to reason  and fa irness as to  
con st itu te  an unjust attack  o n  the  const itu t ional rights o f  the  u n born  or on th e  con st itu t ion a l rights o f  
the  m oth er  or an y  o th er  p erson  or p erso n s .” Ibid.
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where a statute would be struck down under this m o d e l . T h i s  of course might 

present an even greater problem, as the courts claim to conduct review, giving 

infringements of rights the courts' stamp of approval, without exercising any 

meaningful restraint. Perhaps in those situations it would be better if the court 

admitted its impotence and inability to intervene, rather than to claim a competence  

that it is unwilling to use.^o

In short, Tuohy suggests that judicial determinations are no better than 

legislative ones when rights collide. The precise reason for w hy legislative 

resolutions might be preferred  to judicial ones will be discussed later, when looking 

at explanations for the test’s existence.

P r o b l e m s  w i t h  t h e  S c o p e  o f  T u o h y  v  C o u r t n e y

There may be a very good case to be made for a non-interventionist standard 

of review where legislation tries to reconcile two directly conflicting rights. The 

major problem is with the scope of the test: the Court did not strictly limit this test 

to cases of conflicting rights, and thus risked the application of this weaker standard 

in other circumstances. Finlay CJ said that this test should apply to any statue that 

balances constitutional rights and duties. But he did not see the personal right to be 

free from unjust and burdensome litigation to be the only such right or interest 

underlying the law. He seemingly regarded "the interest of the public constituting an 

interest or requirement of the common good which is involved in the avoidance of

A possible instance of this is CC v Ireland [2006] 4 IR 1. In this case, the Supreme Court struck down 
s. 1(1) of the Criminal Law (Amendment] Act 1935, which criminalised carnal knowledge of a girl 
under the age of fifteen. CC had had sex with a teenage girl whom he believed to be over fifteen years 
of age, but who was in fact 13 years and 11 months old at the time. He claimed tha t the law violated 
his constitutional rights, as it did not make any provision for a defence of honest mistake. The 
Supreme Court agreed that having such an offence with no m ens rea did violate the constitutional 
rights of the applicant to trial in due course of law, as well as his personal rights under Article 40.3.1, 
especially the right to good name. In this case, Tuohy v Courtney was not actually mentioned. 
However, it is implicitly rejected when the court notes that there  is no balance at all. "The section in 
question here does not a ttem pt to balance two rights, one against the other. The section contains no 
balance: it wholly removes the mental element and expressly criminalises the mentally innocent. It 
need not necessarily have done so." At 77. Considering that the rights of young girls probably were at 
play, this could be classed as a case w here Tuohy was used, but failed ra ther  than  Tuohy not applying. 
However, even if this were the case, the Supreme Court's reasoning in this respect is controversial, 
and may not have fully account for the rights of the young girls defended by the  measure. See David 
Prendergast, "The Constitutionality of Strict Liability in Criminal Law," (2011] 33 DULJ 285.
20 Justice Jackson famously argued this in the Korematsu v United States 323 U.S. 214 (1944], where 
the US Supreme Court upheld the in ternm ent of Japanese-Americans during the Second World War. 
Justice Jackson said it would have been better, and more honest, for the Court to admit it would not 
review the decision to intern these people, ra ther than review it with minimal scrutiny. See Mark 
Tushnet, "I Dissent: Great Opposing Opinions in Landmark Supreme Court Cases," (Beacon Press, 
2008] at 121.
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stale or delayed claims''^! as such a right or duty. This could be thought to mean that 

in the absence of a personal right being vindicated by the statute, this interest alone 

could invoke the Tuohy standard.

Classifying this general pursuit of an aim in the common good as a 

constitutional right or duty makes the test extremely broad, because it is difficult to 

see how one could distinguish this from an ordinary state interest, which would 

usually be considered in the Heaney test. While the conflicting rights approach is 

cogent when considered narrowly, it was presented so broadly in Tuohy that it goes 

well beyond the category of cases that are justified by this rationale. It could apply to 

any case where the rationale underlying the statute is the State's desire to protect 

the rights of citizens, no m atter how remote and speculative that protection may be, 

and potentially may encompass any case involving legislation passed in the interests 

of the common good.

Considered this way, it can be difficult to see w here the Tuohy ends and any 

other standard of review begins. For example, any criminal law measures could be 

said, ultimately, to be an attem pt to defend the rights of citizens from their violation 

by criminal conduct. The rights of citizens would be very remote, based on 

speculative assumptions and unknowable levels of deterrence, but it is still possible 

to phrase the state interest in such a case as a desire to protect the rights of citizens. 

With no remoteness limitation, and no indication of which categories of cases ought 

be subject to this standard, it is very difficult to draw  a line on the types of case to 

which it should apply.

This was not the first time that this sort of logic has been brought to bear in 

Ireland. In Re Article 26 and the Offences Against the State (Amendment) Bill,'̂ '̂  

Sullivan CJ discussed the difficulties of courts reviewing statutes where rights are 

balanced:

the duty of determining the extent to which the rights of any particular 
citizen, or class of citizens, can properly be harmonized with the rights of the 
citizens as a whole seems to us to be a m atter which is peculiarly within the 
province of the Oireachtas and any attem pt by this Court to control the 
Oireachtas in the exercise of this function would, in our opinion, be a 
usurpation of authority.^^

21 [1994] 3 IR 1 at 47.
22 [1940] IR470.
23 [1940] I R 4 7 0 a t  481.

221



As in Tuohy, this suggests that reconciUng conflicts of rights is a function of the 

Oireachtas and not of the courts. It also suggests the idea of community right, or a 

right that belongs to a number of people, rather than just individual rights. If the 

Tuohy test were applied with such a broad conception of rights, it would mean, just 

as the Offences Against the State Bill case had meant,^'’̂ that rights questions were 

largely non-justiciable. The "rights of the citizens as a whole” would seem broad 

enough to encompass almost any State interest, leaving no room for a stronger 

standard of review to vindicate individual rights.

Similarly there was no elaboration of what a constitutional duty might be.^^ 

An older opinion of Finlay J [as he then was) in Landers v Attorney GeneraF^ sheds 

some light on the matter:

In Article 40 section 3 sub-section 2 there is imposed upon the State a duty 
by its laws to protect as best it may from unjust attack the life, person, good 
name and property  rights of every citizen ... 1 take the view that if as appears 
to arise in this instance there is an apparent and superficial conflict between 
two constitutional rights or duties one being the constitutional duty and right 
of the State to protect the common good and the other being the right of an 
individual to acquire and own external goods that it is no part of the function 
of the Court to balance between those rights or choose as having a greater 
force of priority one right against the other. The Court must as I construe its 
obligations under the Constitution be as scrupulous in avoiding such a 
choosing as it must be energetic in preserving a clear and threatened 
constitutional right. In the same way I do not consider that it is any part of 
the function of the Court to adjudicate as to w hat is the best method by which 
the State can carry out a constitutional duty. If as I am satisfied in this case 
the State is carrying out a constitutional duty in a way clearly within the right 
that is a corollary of that duty and clearly being one of the methods to achieve 
it I do not consider that I would be entitled to declare the act by which that is 
done unconstitutional merely because I was presented with a better and 
more efficient method of carrying out the same duty.^^

Constitutional duties here are corollaries of constitutional rights; there is a 

duty placed on the State to defend rights, and when the State is attempting to fulfil 

the duty, the Court's role is reduced. This would put some limit on the scope of 

Tuohy to affect cases w here legislation was enacted in defence of constitutional 

rights; the duty element merely accounts for the fact that the right is indirectly 

protected by the statute. However, Tuohy does not make any such limit clear.

2'* That is, until it w a s  u lt im ate ly  u ndone ,  as d iscu ssed  in Chapter 3, n o te  7. 
25 [1 9 9 4 ]  3 IR 1 at 47.
2 6 ( 1 9 7 5 ] 1 0 9 I L T R 1 .
27 Ib id  at 5-6.
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This unclear scope has led courts to th ink th a t  the Tuohy  s tandard  of review 

is applicable in m any if not m ost rights cases. There  a re  tw o com m on problem s in 

the case law: the  m isconception tha t the Tuohy te s t  is generally applicable to rights 

cases; and the view tha t constitutional rights a re  very  broadly  defined under  this 

test.

The General Applicability of Tuohy

The first of these  problem s w ere  first seen in TF v Ireland^^, a challenge to the 

validity of the judicial separa tion  regime. The Plaintiff alleged tha t the judicial 

separa tion  regim e offended his personal rights and the constitutional recognition of 

marriage. The Suprem e Court dismissed his claim. In so doing, Hamilton Cj 

suggested tha t the  te s t  in Tuohy did not apply only to cases of conflicting rights, but 

to any case. He unders tood  the case as an elucidation of the p resum ption  of 

constitutionality, th a t  applied to any Act: "Any Act passed by the Oireachtas enjoys 

the p resum ption  of constitutionality  and as s tated  by Finlay CJ in the  course of the 

judgm ent of the court  in Tuohy v C o u r t n e y . The Chief Justice w en t  on to say, in 

te rm s alm ost identical to Tuohy, tha t the Court w ould  be loath to i n t e r v e n e . N o  

specific conflicting rights w ere  identified by the Court,^^ and the judgm ent indicates 

tha t Tuohy w as  a generally  applicable principle of constitu tional law ra th e r  than  a 

test for particular, special cases.

This p roblem  has not abated. More recently, in BUPA Ireland v Health 

Insurance A u t h o r i t y , McKechnie J said the Tuohy te s t  w as "of general application in 

dealing with a constitutional challenge."^^ If Tuohy w as  in tended  to be of limited 

scope, this in ten tion  has been frustrated.

The Scope of Constitutional Rights in the Tuohy Test

In the  Suprem e Court judgm ent in Rock v I r e l a n d , a case very similar to 

Heaney, the  risk th a t  the Tuohy te s t  would take on an alm ost unlimited scope was 

actualised. Ss. 18 and  19 of the Criminal Justice Act 1984 provided th a t  inferences

28 [1 9 9 5 ]  1 IR 3 21 .  See  Foley, note  1, at 142.
29 [1 9 95 ]  1 1R 3 21  a t S 7 0 .
30 Ibid  at 371 .
31 In fact, the  TF case  p robably  did rep re se n t  a clash o f  confl icting rights, as th e  conflicting marital  
and privacy rights o f  sep ara ted  sp o u s e s  w e r e  at play.
32 BUPA Ire land  Ltd v The Heath Insurance A u th o r i ty  [2 0 06 ]  lEHC 43 1 .
33 Ibid a t  [238] .
34 [1 9 9 7 ] 3 IR 4 84 .  See  Foley, note  3, at 81 -82 ;  Foley, note  1, at 132 .
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might be drawn from the silence of a suspect who was found to be in possession of a 

particular item, or present in a particular place. Rock was arrested  after being found 

in possession of forged hundred-dollar bills, and declined to explain his possession 

of them. At trial, inferences w ere drawn from his failure to account for the bills in his 

possession, and he was convicted under s 8 of the Forgeries Act 1913. Rock 

contended that this was a violation of his right to silence.

The Court did not frame the State interest here in the way one might expect. 

There Is certainly a state interest in crime prevention generally. There also may be a 

more specific interest in avoiding the difficultly of disproving beyond reasonable 

doubt manufactured stories about possession of certain items. However, the Court 

chose to frame this issue as a balance of rights:

The protection of citizens from attacks on their person or property  is, to 
some degree, an aim of all criminal legislation. It is a constitutional duty 
which is imposed on the State and the State is entitled to act on it, as long as 
due regard is had for the constitutional rights of accused persons. To suggest, 
therefore, as counsel for the applicant did in this case, that there is no conflict 
of rights in this instance, is misleading.^"’

The Court concluded that "the legislature was seeking to balance the individual's 

right to avoid self-incrimination with the right and duty of the State to defend and 

protect the life, person and property of all c i t i z e n s . T h e  Tuohy test therefore 

applied.

However, almost any constitutional rights case could be framed as a clash of 

rights in this way. This extremely broad conception of right and duties can 

undermine rights review. The Court said that the interest in crime prevention is 

present in "all criminal legislation” -  thus, that all criminal legislation is deployed in 

protection of rights, and should attract less stringent review. If the general, 

nebulous, interest in crime prevention invokes Tuohy, then surely so will most other 

issues;^^ as somewhere down the line, someone's rights are protected by state

35 [1997] 3 IR 4 8 4  at 499.
36 Ibid a t SOI.
3̂  Another exam ple o f the potential breadth of this concept of rights is provided by Hanrahan v 
Environm ental Protection Agency [2005] lEHC 482, discussed below  at note 77 and accom panying  
text. Here, Smyth J held that the statute, involving pollution licensing conditions, balanced the 
property rights o f the applicant that w^ere restricted on the one hand, and on the other the property  
rights and bodily integrity o f those potentially affected by pollution from the defendant’s prem ises. 
The condition attached to the pollution control licence in that case m ay have had the effect o f  
protecting specific rights o f the applicant's neighbours etc, but the powder granted by the challenged
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action. To b o r r o w  a p h ra s e  used  by C harle ton  J in a d if fe ren t  con tex t,  “it has  becom e 

prac tica lly  im p o ss ib le  to  say  w h e n  a c o n s ti tu t iona l  r igh t  beg ins  an d  e n d s .”^̂

Costello J h ad  p re sc ien t ly  n o ted  th e  p ro b le m s  w i th  r igh ts  be ing  defined  so 

b ro ad ly  long b e fo re  Tuohy  o r  Rock. In Murray  v Ireland , t h e  Plaintiffs c la im ed that, 

as a m a r r ie d  couple, im p r iso n ed ,  they  had  a r ig h t  to  p r o c re a te  th a t  th e  S ta te  w as  

obliged  to v indica te . T he  A tto rn e y  General s u b m it te d  th a t  th is  case  w a s  a clash of 

r igh ts  -  a ba lan ce  b e tw e e n  th e  righ ts  of th e  Plaintiffs an d  th e  r ig h t  of th e  S tate  to 

im p r iso n  th e m  for c r im es  com m itted .  Costello ] found  fau lt  w ith  this:

It is c o m m o n  e nough  in ev e ry -d ay  d iscu ss io n  on  h u m a n  an d  political 
r igh ts  to  re fe r  to  th e  "right" of the  S ta te  to  pun ish ,  o r  to  tak e  life, o r  to 
e x p ro p r ia te  p ro p e r ty  etc. H ow ever, th e  in d isc r im in a te  asc r ip tio n s  of 
"rights"  to  the  S ta te  can lead to  confus ion  an d  is n o t  a p p ro p r ia te  w h en  
w h a t  is in issue  is th e  exerc ise  by o n e  o f  th e  o rg an s  of g o v e rn m e n t  of a 
p o w e r  c o n fe r re d  by law.... The  issue  is, w h e th e r  th e  r e s t r ic t io n s  on the  
plain tiffs’ rights, caused  by the  exe rc ise  of th e  S ta te 's  p o w e r  to 
im p r iso n  the  plaintiffs, a re  c o n s t i tu t io n a l ly  permissible.'^^

The judge  s ta te d  a s im ila r  c oncern  a b o u t  recogn is ing  r igh ts  too  read i ly  in the  la te r  

case  of Donnelly  1/ Ireland.'^^

This d a n g e r  is acu te  in re la t ion  to  th e  Tuohy test . If m a n y  s ta te  in te re s ts  could 

be held  to  p ro te c t  a c o n s ti tu t iona l  r igh t  o r  p u r s u e  a co n s t i tu t io n a l  duty , th e re  is 

n o th in g  to  r e s t r a in  th e  test. It is difficult to  see  w hich , if any, cases  w o u ld  be dec ided  

us ing  Heaney. If th is  scope  o f  c o n s ti tu t iona l  r igh ts  is de fined  so broad ly , it is no 

lo n g er  an  issu e  of a c lash of r igh ts  a t  all. It w o u ld  be  m o re  in te llec tua lly  h o n e s t  to 

d e sc r ib e  it, as  th e  C anad ian  co u rts  do, as a c lash o f  in te res ts ,  an d  justify  it

accord ing ly . '̂ 2

statute did not necessarily  defend specific rights: som e o f the conditions im posed under it would do 
that; others w ould  protect the public interest m ore generally. If this w ere held to constitute a clash of 
rights that could invoke Tuohy v Courtney, then any statute that had the potentia l  to be used in 
defence of rights, w hether or not it had done so in the case at bar, w ould attract the low er standard of 
review.
38 DPP (Walsh) V Cash [2007] lEHC lOS.at [29],
39 [1985] 1R532.
^°lbid  at 540.
■‘I [1998] 1 IR 321 at 332: "When the validity of a statute enacted to assist victim s of crime is 
challenged on constitutional grounds, this challenge can be form ulated in different ways. For 
exam ple, it m ay be suggested  that the victim s of crim e have "rights" and that an accused has "rights” 
and that the court's task is to balance these rights, and decide w heth er the rights o f the accused have 
been unduly restricted by law s designed to uphold victims' rights. It seem s to me, however, that this 
is not the w ay to approach the task with which the Court is now  confronted."

See Chapter 4. As will be argued below, such an approach should probably use case-by-case 
deference rather than a less interventionist standard of review.
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Moreover, this broader formulation is not applied consistently. The logical 

consequence of Rock means that Tuohy should be used in all rights cases, yet this is 

clearly not the case. The courts retain the Heaney test, and though the test are often 

conflated, Heaney is still applied independently, in some cases w here there could be 

a clash of rights.'^^ The result has been widespread confusion over the interaction of 

Tuohy and Heaney.

T h e  E l i s i o n  o f  t h e  H e a n e y  a n d  T u o h y T e s t s

We can best know a thing by its effects, and explanations of the Tuohy test in 

theory do not necessarily explain the operation of the test in practice. It is frequently 

elided with the Heaney test, eroding whatever strength the Heaney test had, rather 

than standing as an independent standard of review. As Doyle puts it in the equality 

context, "courts seldom advert to the standards of review which they articulate and 

standards articulated in other cases.

E x a m p le s  o f  C o n fu s io n

The Rock case, as well as giving Tuohy expansive scope, confusingly elided the 

Heaney and Tuohy tests. In the High C o u r t , Mu r p h y  J did not give any indication 

that there were two conflicting constitutional rights at issue. He held that the case 

was analogous to Heaney, and applied the Heaney test enunciated by Costello J. 

Murphy J's application of the test, however, leaves a great deal to be desired, insofar 

as he thought the Heaney case, without more, disposed of the issue, as the silence 

restriction was, in his view, less severe.'^^

The Supreme Court concluded that the Heaney case alone was insufficient to 

dispose of this case. The Court held that this statute was possibly a more significant

Take, for exam ple, the case of McNally v Ireland [2009] lEHC 573, w here a law  restricting the sale of 
pre-signed m ass cards w as held to be constitutional using the Heaney t e s t  The religious free practice 
rights o f buyers o f pre-signed cards w ere restricted by the law; the State said it w as protecting the 
free practice rights of purchasers by com batting fraudulent or m isleading cards. That is surely a clash  
of rights. However, the State did not argue that Tuohy should apply, and the judge resolved  the m atter 
in favour of the State, applying Heaney. See also Keane j in the High Court in larnrod Eireann v Ireland 
[1996] 3 IR 321; D K v Crowley [2002] 2 IR 744.
** See Oran Doyle, Constitutional Equality Law, (Thom son Round Hall, 2004 ] at 105.

Unreported, 10*'’ Novem ber 1995, Murphy J (HC).
"In my view  the Heaney  case w as correctly decided and that being so  it follow s that Section 18 and 

19 are not unconstitutional.” 10 '̂’ Novem ber 1995, page 20 o f the unreported judgm ent This 
judgm ent was, unusually for a challenge to the constitutionality of legislation, delivered ex tempore  
without tim e to consider judgment. He thought the restriction less severe as it allow ed for the 
drawing of inferences from silence rather than the direct crim inalization of silence.
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restric tion on silence tha t the one a t issue in Heaney.^'^ Having decided tha t this case 

was, fundamentally, abou t balancing conflicting rights, the Suprem e Court then  w en t 

on to apply a pick-and-mix of the Heaney and Tuohy tests.

The question  to be considered by this Court is w h e th e r  the  restric tions which 
the im pugned sections place on the right to silence is any grea ter  than  
necessary  to enable the state  to fulfil its constitu tional obligations.... The 
principle of proportionality  is now  a w ell-established tene t  of Irish 
constitutional law. It surfaced obliquely in Cox 1/ Ireland.'^^

The Suprem e Court then  cited with approval Costello J’s form ulation of the te s t  in 

Heaney. However, the  Court w en t on to cite the Tuohy test.' ’̂  ̂The Court believed tha t 

the tests  a re  in terchangeable, or opera te  harmoniously. This is no t the  case.

From the Court's reasoning, it is clear th a t  Tuohy, no t Heaney, w as eventually 

applied;

In this situation, the function of the Court is no t to decide w h e th e r  a perfect 
balance has been achieved but m erely  to decide w hether ,  in restricting 
individual constitutional rights, the legislature have acted w ithin the range of 
w ha t is permissible. In this instance, the Court finds th a t  they  have done so, 
and m ust accordingly uphold the validity of the  im pugned s ta tu tory  
provisions....

The Court is not satisfied tha t the  provisions of the im pugned section 
are  so con tra ry  to reason and fairness as to constitu te  an  unjust attack on the 
applicant 's  constitutional rights and the appeal herein  m us t be dismissed.

The fact th a t  the Court used the s tandard  of "so con tra ry  to reason  and fairness as to 

constitu te  an unjust attack" indicates tha t the  Court invoked the  non-in terventionist 

balancing of Tuohy. Yet the Court seem ed to th ink th a t  this s tandard  w as at least 

consistent w ith the Heaney test, having cited it w ith  approval. The Court effectively 

elided the tw o tests.

A nother instance of this dubious conflation of Tuohy and  Heaney is M eagher v 

O 'L e a r y ,w h ere  M oriarty J in the High Court upheld  the "proportionality" of a law

The law in Heaney could punish silence with a short prison sentence; in Rock, silence could be used  
to help convict the accused of a much more serious offence with much more serious consequences.  
While the restriction on silence is more direct in Heaney, it is not as potentially severe in its 
consequences.
48 [1997] 3 IR 4 8 4  at 500.
« //j/d at 500-501.
50 Ibid at 501.
51 [1998] 4 1R33.
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while applying the Tuohy test. The plaintiff had been convicted of seventeen counts 

of illegal possession of animal growth hormones in the District Court. The maximum 

allowed sentence on summary conviction was 2 years. Following this, the Supreme 

Court held that the maximum allowable prison time for a summary conviction 

should be not more than one year. As a result, the sentence was reduced on appeal 

to eight months imprisonment on each count to run concurrently. However, for two 

particular counts, he was sentenced to eight months to run consecutively, leading to 

sixteen months total prison time. The plaintiff claimed that per the Supreme Court's 

earlier ruling, this was too long a sentence for summary convictions.

Considering this claim, Moriarty J concluded the correct test to apply was the 

Tuohy test, but, applying that test, concluded that the law was proportionate:

Construing the impugned sub-section of the Criminal Justice Act, 1984, in this 
regard inevitably involves a balancing of conflicting constitutional rights and 
duties. The m anner in which this exercise should be undertaken was set forth 
in Tuohy v Courtney by Finlay Cj....

1 am clearly of the view that that the balance set forth in limiting to 
two years an aggregated maximum of lesser consecutive sentences cannot be 
said to so contravene reason and fairness as to constitute an unjust attack on 
the applicant's constitutional rights. In the words of O'Flaherty J in Heaney v 
Ireland, it appears to me that there is "proper proportionality in the 
provision" between the conflicting rights involved.

There is no elucidation by the judge of a conflicting "right" in this case. Having 

applied the substance of the Tuohy test, he then declared the proportionality of the 

section, citing Heaney. The two tests are amalgamated, with serious confusion about 

how and when the different standards of review should apply.

Correct Application: Employment Equality Bill and larnrod Eireann

It is also important to highlight several instances where, by chance or design, 

Heaney and Tuohy have been properly differentiated.

In Re Article 26 and the Employment Equality Bill,^^ the Supreme Court did not 

follow the very broad rights analysis of Rock in respect of criminal matters. Hogan 

and Whyte suggest that this case presents an inconsistency insofar as it states that 

Tuohy was the correct test to apply, but when it came time to consider s. 63.3, it used

52 Ibid at 42.
53 Re Article 26  and the Employment Equality Bill 1996  [1997] 2 IR 321.
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Heaney instead.S'* I suggest tha t the Supreme Court's division of its analysis, using a 

different s tan d a rd  of review  for each element, p roperly  applied Tuohy. W hether or 

no t this vi^as the  in ten tion  of the Court, the resu lt is an exam ple of how  the tw o tests 

can co-exist; Tuohy  w as  the correct te s t  to apply w h e re  th e re  w as a conflict of rights, 

bu t then  w h e re  th e re  is no such conflict, Heaney w as applied.

In this case, the  Suprem e Court considered the balancing of rights in the 

Em ploym ent Equality Bill, nam ely “the guaran tee  of equality and pro tection  of the 

citizen's r ight to w ork  and earn  a livelihood and of his or he r  p roperty  rights. That 

difficult exercise is peculiarly w ithin the province of the O i r e a c h t a s . H a m i l t o n  CJ 

then  cited the  Tuohy te s t  as the principle by which the  Court should undertake  any 

assessm en t of this balance.

However, w hen  the the Court considered s. 63(3), it w as the Heaney test, not 

the Tuohy test, th a t  w as invoked. But section 63(3) did not rela te  to any of the rights 

m entioned  above; this section rela ted  to Article 38.1 rights alone. Section 63 m ade it 

an offence to o bs truc t  the w ork  of an equality officer or the Director, or to refuse to 

comply w ith  a req u irem en t of the Act as told to him by a Court, the Director or an 

equality officer. Sub-section 3 said tha t in any proceedings for such an offence, the 

Director could certify a docum ent stating the circum stances of the alleged offence, 

and tha t s ta tem en t  should be prim a facie  evidence of the facts s ta ted  therein. 

According to the  Suprem e Court, ‘‘[i]t concerns the  essence of a constitutional 

criminal trial. It is a fundam ental principle in ou r system  that, in general, criminal 

trials are  conducted  on viva voce evidence."^^ This w as a prim a fac ie  violation of the 

right to a fair trial, bu t  in assessing the restriction, the Court applied the Heaney test. 

The Court said th a t  "the objective of the legislation is a laudable social policy.” 

However, it w as  "neither rational nor necessary to so limit the  right of due process 

to achieve the  objective of the legislation."^^

The Court cited Oakes and Chaulk, and en u m era ted  a te s t  similar to these 

cases and Heaney. Applying th a t  test, the Court concluded:

Hogan and Whyte, note 3, at 1276. See also See Niall Buckley, "Merging Principles of Public Law: 
Towards Proportionality in an Irish Context," (2004) 39 Ir. Jur. (ns) 161. Margulies describes the 
approach of  the Supreme Court as "singularly unenlightened." Martin B. Margulies, "Standards of  
Review and State Action under the Irish Constitution" (2002)  37 ir. Jur. (ns) 23 at 31. See also Foley, 
note 3, at 77. Doyle, note 44, at 1 1 6 ,1 3 7 -1 4 3 .
55 [1997] 2 IR321  at 343.
56 Ibid at 379.
57 Ibid at 383.
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[I]t is clear th a t  s 63 sub s 3 is no t specifically designed to m eet the objectives 
of the Bill. The process is no t rationally  connected to the  objective. The 
process of certification is an  in trusion into the constitutional rights of an 
accused, ye t th e re  is no rational reason  w hy trial by certification process is 
necessary  in this type of case. Thus, the re  is no proportionality  betvi^een the 
process of trial by certification and the objective of the Bill and the 
limitations of the  right to trial in due course of law. The objective of equality 
in em ploym ent does not require  th a t  the offence in issue be tr ied  by the 
m ethod se t ou t in s 63 sub section 3. The intrusion, the in terference in the 
due course of law, is no t limited in a rational way. Or to pu t  it a slightly 
different way, s 63 sub s 3 w hen read  in the context of the Bill is a failure to 
pro tec t the constitutional rights of the citizen and no t w a rran ted  by the 
objectives which it is sought to secure; see Cox v Ireland.

Here, the Court saw  no balance of com peting rights in this criminal m easure . There 

is one right, unreasonab ly  restric ted, with no com peting right being p ro tec ted  by the 

legislation. The objective due process violation w as enforcing the law, and  this did 

not directly p ro tec t rights. If the logic of Rock was applied, it could be argued  that 

there  was a d is tan t and rem ote  rights in te res t  underlying this legislation, because 

w ithou t these m easures  the rights of those w hom  the s ta tu te  sets ou t to p ro tect 

could not be effectively vindicated. The m ore  narrow  analysis in this case seems 

m ore coherent. Though far from perfect, this case does suggest tha t the  tests  can be 

successfully separated.^^

Another coheren t application can be seen in the Suprem e Court in larnrdd  

Eireann v Ireland^^. This case involved a clash of rights in private  law legislation, and 

the Suprem e Court no t only invoked the Tuohy test, bu t did so despite  the High 

Court judge having used Heaneyfi^ This case involved a challenge to s. 12 of the Civil 

Liability Act 1961 which provided tha t concu rren t w rongdoers  in to r t  w ere  each 

liable for the w hole of the dam age done. It then  provided a m echanism  for recovery 

from o ther  w rongdoers  of any dam ages paid out by one of the w rongdoers  which 

exceeded the portion  of the  dam age for which he w as to blame. In this case, la rnrod  

Eireann w as concurrently  liable w ith  an im pecunious cattle ow ner  for substantial

58 Ibid.
The Employment Equality Bill case is not free from confusion on the relationship b etw een  Heaney 

and Tuohy. Cox cited to buttress rationality analysis at som e points [Ibid at 342  and 343] and Heaney 
test analysis elsew h ere (at 383]. Similarly, the heading ‘Proportionality’ is given to a section  in which  
the Court seem s to d iscuss the im portance of reconciling conflicting rights (at 358 -3 5 9 ). No other 
m ention of the term is m ade in the section. Confusion resulted even though the tests w ere, on the 
whole, applied correctly.
60 [1996] 3 1R321.

Ibid at 361. He had also cited Tuohy, at 376, but did not purport to apply it. For an analysis o f the 
High Court judgment, see  Foley, note 3, at 81.
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dam ages resulting from a personal injury tha t occurred  w hen  the pla in tiffs  tra in  

collided with cattle ow ed by the o ther  w rongdoer. The trial court held tha t la rnrod  

Eireann w ere  responsib le  for only 30%  of the damages, bu t  because of the rule in s. 

12, they  w ere  forced to pay the full sum to the victim of the  tort, and w ere  only 

com pensa ted  by the  ability to take an action against the im pecunious cattle ow ner 

for the 70%  of the cost for which they w ere  not responsible. They claimed th a t  this 

was an  unjust a t tack  against the ir  p roperty  rights, and  w as thus  unconstitutional.

Considering this claim, the Suprem e Court fram ed the issue as a balance of 

rights; the legislation in this case clearly balanced the p ro p e r ty  rights of victims of 

to r t  on the one hand  to recover pu rsuan t to a successful claim, w ith  the p roperty  

rights of those  tortfeasors. The conflict of rights here  is indissoluble, and every 

solution to this problem  will involve the risk of som e rights being infringed: e i ther  a 

victim will not recover the am oun t to which he is due, or one to rtfeasor may be 

forced to pay m ore  than  he is morally and legally culpable for. in certain cases, the 

balance will favour the victim, in o thers  the tortfeasor, bu t it is no t practicable tha t 

the scope of recovery  be decided on a case by case basis, so the  Oireachtas favoured 

taking steps  to en su re  tha t victims could recover even if tha t would som etim es lead 

to harsh  consequences  for tortfeasors.

Keane J had invoked the Heaney te s t  in finding the m easu re  to be justified, 

though his application of the test in tha t case w as little m ore  m entioning  the te s t  and 

asserting  th a t  it w as p a s s e d . ^ ^  Suprem e Court, how ever, did not invoke Heaney, 

instead finding th a t  Tuohy  v Courtney w as the co rrec t te s t  to use.^^ The A ttorney 

General had subm itted  th a t  proportionality  w as not the correc t s tandard  of review 

and th a t  "the decision of this Court \n Tuohy v Courtney... had m ore relevance to 

w hat the  Court had to decide."^'’̂ Quoting extensively from the Tuohy passages about 

balancing rights, the  Court said tha t tha t the legislation w as far from irrational; it 

was in fact "fair and  just."^^ Though, not w ithou t problem s, this case distinguished 

the s tan d ard s  from one another.

62 [1 9 9 6 ]  3 1R 321  at 3 6 1 -2 .
63 The su b m is s io n s  o f  both  the  appHcant and the State fram ed th e  is su e  as a balance o f  rights, and  
Keane ] s e e m e d  to a ccep t  this at on e  point w h e n  d en y in g  that this la w  did n ot  pass  m in im u m  
im p airm en t  [Ibid  at  3 6 9 ] ,  but Tuohy  w a s  not m en tion ed . The S u p rem e Court n oted  that the  State’s 
case  on  appea l w a s  s o m e w h a t  different, and o n e  m ight co n c lu d e  that th e  re liance p laced  by the  State  
on Tuohy  on ly  h a p p en ed  at the appeal stage.

Ibid a t  372.
65 Ibid  at 376 .
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C o n t i n u i n g  C o n f u s i o n :  K i n g  a n d  H a n r a h a n

While there have been instances of proper application of the tests over the 

years, problems still persist. Two relatively recent cases illustrate that the confusion 

surrounding these tv^o tests and the relationship betvi^een them has, if anything, 

become worse with time.

King v M inister fo r  the Environmen t

In King v Minister fo r  the Environment^'^ Kearns J completely elided Tuohy and 

Heaney to the extent that it would be impossible to differentiate them in his analysis. 

This case was a challenge to the Electoral Act 1992, which provided that any 

candidate not affiliated with and endorsed by a political party had to present 30 

people from his or her constituency who endorsed the prospective candidate's 

presence on the ballot. Those individuals had to present themselves, with relevant 

identification, at the offices of the local county council. The plaintiff in this case 

objected to this as an unduly oppressive and disproportionate infringement of his 

constitutional right to stand for election.

In considering this claim, Kearns J set out the following model for analysing 

the electoral legislation:

The court therefore should only interfere to strike down legislation as 
offending the Constitution where there has been clear proof that the 
proportionality test has not been met. The requirem ent for deference and 
restraint was stressed by the Supreme Court in Tuohy v Courtney.... When 
such a test is applied, along with the presumption of constitutionality, the 
consequence must be that ... the plaintiff must go so far as to show that the 
impugned legislation is "so contrary to reason and fairness as to constitute an 
unjust attack on some individual's constitutional rights.

T here is so m e  con fu sin g  and u n clear  u se  o f  language, as th ere  o ften  is in su ch  cases , m aking  
unclear exactly  h o w  th e  Court th ou gh t th e  te s ts  w ere  d ifferent. The Court refers to  th e  leg is la tion  not 
b ein g  "irrational or d isp ro p o r tio n a te”, w ith o u t c lear ly  sep aratin g  th e  tw o  [Ibid  at 3 7 6 .)

[2 0 0 4 ] 3 IR 3 4 5 . S ee  an a ly sis  o f  th is ca se  in Foley, n o te  3, at 8 4 -8 5 .
68 [2 0 0 4 ] 3 IR 3 4 5  at 3 7 5 -3 7 6 .
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The judge w en t on to cite and apply the te s t  laid dow n in Heaney, seemingly 

augm ented  by Tuohy, and upheld the legislation as constitutional.

This judgm en t show s tha t the lack of clear differentiation be tw een  Heaney 

and Tuohy has led to confusion and m isapplication of the tests. There is no 

indication of a conflict of rights (or even in terests)  w hatsoever,  and the judge makes 

no a t tem p t to establish one. The justification for non-in terventionism  here  came 

from the judge 's recognition

tha t the Oireachtas is entitled to adop t som e m easures  for the purpose  of 
regulating candidatu re  a t Dail elections, such pow er being expressly 
conferred  on the Oireachtas by Article 16.1.1°... [T]he Constitution has 
allocated to the Oireachtas the pow er to de te rm ine  w h a t  the appropria te  
conditions should be. It is no t the function of this court  to in terfere  in tha t 
choice simply because it adopts  the view th a t  the  re levan t objective could 
have been  achieved in a m anner  which is better, or indeed fairer.^^

This logic suggests tha t since the Constitution envisages som e m easures  being 

adopted  by the Oireachtas in this area, the Court should not intervene. This has 

nothing to do with the fram ew ork  laid out by the Suprem e Court in Tuohy, unless 

express constitutional licence to legislate creates  a constitutional du ty  for the 

purposes  of Tuohy. if so, the general en tit lem ent of the  Oireachtas to legislate under 

Article 15 of the Constitution could mean th a t  all laws w ere  subject to this lower 

s tandard  of review.^^^ There  is no reason for Tuohy v Courtney to apply here; the 

judge simply believed tha t less in terventionism  w as ap p ro p r ia te  in such cases. 

Tuohy w as  jus t a w atchw ord  for less s tr ingen t review, divorced from its origins and 

justifications.

The Suprem e Court, on appeal, overtu rned  the decision of Kearns J and struck 

dow n the s ta tu te  as unconstitutional, as the req u ire m en t  tha t a prospective 

candidate  get 30 people to a ttend  the particular place w as a d isproportionate  

bu rden  having regard  to the objective,^! making it difficult to subm it his or her

69 Ibid at 375.
Another case that might adopt such an approach is Re Article 26  and the Illegal Immigrant's  

Trafficking Bill 1999, w here a strict time hmit was set for the taking of an appeal to the Supreme 
Court. The Supreme Court noted that Article 34.4.3° of the Constitution says that appeal to the 
Supreme Court shall be subject to "such regulations as may be prescribed by law." Declining to apply 
the Heaney test, the Supreme Court said "Since the legislature has an express power, to be exercised  
for policy reasons within its own area of discretion, the principle of proportionality has no 
application." [2000] 2 IR 360 at 400. Hogan and Whyte note 3, at 1275 -1276 ,  note in this context that 
this logic could apply to Article 15.2.1°, and this would eliminate judicial review entirely.

The Court described the objective of the law as follows:
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candidacy in a timely fashion, and taking up a disproportionate am ount of time 

during an election c a m p a i g n J ^  The Supreme Court evidently did not adopt the non

interventionist stance of Kearns J.

That is not to say that the Supreme Court judgment solved the problems 

evident in the High Court judgment; the Court seems to compare and cite the Heaney 

and Tuohy standards without giving any distinction betvi^een them. Outlining the 

burden on the plaintiff to establish the unconstitutionality of the Act, the Court 

noted:

In regulating such matters by law the Oireachtas enjoys a measure of 
discretion and the court should only interfere with the choices made by the 
legislature if it is satisfied that a threshold of irrationality has been 
established in connection with that decision or that they were 
disproportionate. It was submitted that the measures in question serve a 
legitimate State interest and the interests of the common good in the proper 
regulation of the electoral process and met the criteria of rationality and 
proportionality.^^

Assuming that the rationality standard mentioned by the Court is the Tuohy 

standard and proportionality refers to Heaney, this seems to suggest that rationality 

and proportionality are two complementary standards -  that laws must pass both 

tests to pass constitutional muster.^'^

This displays a misunderstanding of these standards; no law that would fail 

Tuohy could ever pass Heaney; the Tuohy test is a less stringent way of asking the 

same questions that the Heaney test poses. Testing a law using two standards is both 

redundant and misleading. The Supreme Court judgment is, therefore, as likely to

The court is satisfied, and considers it se lf evident that the State has a legitim ate interest in 
regulating the conduct of elections by law, subject to the Constitution, in the in terests of, 
in ter alia, protecting and m aintaining the integrity and efficacy o f the electoral process for 
Dail Eireann as w ell as ensuring that those elections are conducted free from abuse and in an 
orderly fashion con sistent w ith dem ocratic values acknowledged by the Constitution...

[2007] 1 IR 296  at 313 -314 , [33]. One key elem ent o f this, supported by Loftus v A ttorn ey General 
[1979] IR 221 and evidence of practices in this and other jurisdictions, w as the need to prevent 
sw am ping of the ballot paper by frivolous candidates. At [37].
2̂ "The marshalling o f 30 persons either individually or collectively or in separate groups to com m it 

up to a day travelling to and from the designated office is, in the v iew  of the court, a heavy burden to 
im pose on a person seeking to validate his nom ination papers." [2007] 1 IR 296  at 323, [61].
73 Ibid at 309, [25].

Tuohy V Courtney is not m entioned at all in the course of the judgment, nor is Heaney. I believe it 
w as safe to assum e, given Kearns ]’s use o f the test in the High Court, that the Tuohy rationality 
standard is the one under discussion.
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add to the confusion about the rela tionship  be tw een  Heaney  and Tuohy as to 

d issipate it.

This case show s the im portance of p roperly  distinguishing the  tw o standards. 

For the plaintiffs, it was the  difference be tw een  w inning and losing -  betw een the 

court vindicating the ir  constitutional rights and refusing to in tervene.’'̂

Hanrahan Farms v Environmental Protection Agency

Hanrahan Farms v EPA involved, inter alia, a challenge to the 

constitu tionality  of the EPA's pow er to im pose w h a t  the applicant thought to be 

onerous and un just restric tions on p roperty  rights. In granting the  applicant sheep 

farm an in tegrated  pollution control licence, the agency im posed a condition tha t 

res tric ted  the em ission of odours  and limited the level of stock the  applicant could 

keep.

Smyth J trea ted  this as a case of balancing com peting rights:

Sections 83 and 84 seek to regula te  the carrying ou t of certain  economic 
activities in the in teres ts  of the com m on good and in o rd e r  to regulate and 
p ro tec t com peting  constitutional rights including the rights to p roperty  and 
of bodily integrity  of o the r  persons. This is a balancing of rights in the socio
econom ic area  and as such is entitled to a s trong  presum ption  of 
constitutionality.'^'^

The judge held, consis ten t w ith his finding in a previous judgm ent on the issue,^^ 

tha t the exercise of the  pow er to se t conditions w as used proportionately:

I am  satisfied ... tha t the te rm s of the condition are  rationally  connected to the 
objective and are  not arbitrary , unfair or based on irrational considerations, 
and given the  option or opportun ity  afforded to the  Applicant to provide a 
credible tenable  alternative im pair the rights of the  Applicant as little as 
possible and th a t  the effects of Condition 4 and  the  rights of the  Applicant are  
p roportional to the objective. In short, the  m eans used to achieve the

It goes beyond the scope of  this discussion to examine the Supreme Court's application of the  
Heaney test, and this will be dealt with more fully in Chapter 8, at note 217. However, it should be  
noted that the application of  the test was, to say the very least, extremely unusual, and problematic. 
The Court held that the law was prim a facie  disproportionate, and so applied very strict tailoring 
analysis. If the law is disproportionate, there is no other enquiry needed. Even perfect tailoring 
cannot save a disproportionate law.

[2006] 1 ILRM 275.1 would like to thank Rachael Walsh for bringing this case to my attention. 
” [2006] 1 ILRM 275 at 281.
78 [2005] IEHC249.
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objective are proportional, in my judgment, within the terms of the judgment 
in Heaney v Ireland7"̂

Smyth J w ent on to assess the statute itself, rather than the action taken 

pursuant to it, using the Heaney test. He noted that the applicant had placed 

"considerable emphasis" on a minimum impairment line of argument. The judge 

dismissed this argument, relying on Tuohy v Courtney.

In my judgment, the legislature is entitled to balance competing interests and 
'it is not for the Courts to impose its view of the correct balance in 
substitution for the views of the legislature', "but rather to determine from an 
objective stance w hether the balance contained in the impugned legislation is 
so contrary to reason and fairness as to constitute an unjust attack on some 
individual's constitutional rights." (per Finlay C.J. in Tuohy v Courtney.y^

Leaving aside the question of whether or not there was a balance of rights in this 

case, which might justify the application of the Tuohy standard, this citation of Tuohy 

to reduce the rigor of minimum impairment analysis in Heaney is problematic. If this 

were such a case, then the Tuohy test should supplant Heaney as the primary means 

of analysis. This is not what the judge did; he instead combined the tests. It again 

shows that courts do not properly consider the limitations of Tuohy, instead viewing 

it as an explanation of, or elaboration on, the Heaney test.

R e c e n t  Ca s e  o n  R e m o t e n e s s

In a relatively recent, high profile case, the Supreme Court refused to apply 

the Tuohy v Courtney test because there was no clash of rights or interests, and in so 

doing, implicitly put some limit on the remoteness of interests that can trigger the 

test. In Re Article 26 and the Health Am endm ent [No. 2) Bill 2004,^'^ the State had 

attempted to retrospectively validate charges levied against residents of state 

nursing homes, w here there had been no legal basis for the c h a r g e . ^ ^

The Bill was referred to the Supreme Court to examine the constitutionality 

of this property rights restriction, where it was ultimately held to be an invalid 

restriction on rights. In the context, the State submitted that additionally the courts

7 9 [2 0 0 6 ]1 IL R M  2 7 5  at 282 .
Ibid  at 2 83 .  Internal c ita t ions  om itted.

81 [2 00 5 ]  1 IR 105.
82 See Rachael Walsh, "The Constitution, Property Rights and P roportionality  -  A R eappraisal” (2 0 0 9 ]  
31 DULJ1 at 3 0 -31 .
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should not in tervene, because the State was reconciling com peting rights or socio

economic interests . The Court did not agree w ith  this submission:

There  is no balancing of com peting constitu tional rights, as claimed by the 
A ttorney  General. The only justification advanced  is the financial in terest of 
the State. This is no t a case such as Tuohy v Courtney.

This s ta tem en t could have implied th a t  the Tuohy v Courtney te s t  v^as only relevant 

to conflicts of rights ra th e r  than  conflicts of i n t e r e s t s .H o w e v e r ,  a la ter com m ent 

makes it a p p a re n t  th a t  the court thinks Tuohy v Courtney  rationality  does apply to 

interests, bu t only private  interests , and not in te res t  exclusive to the  State, such as 

State finances:

This is no t a t all the type of balancing legislation which was in contem plation 
in Tuohy v Courtney, W hite v Dublin City Council or larnrdd Eireann v 
Ireland. All of these  cases concerned legislation designed to reconcile the 
in teres ts  of different categories of people in society... the invocation of these 
Articles in circum stances w here  rights such as arise in this case, rights very 
largely of persons of m odest means, a re  to be extinguished in the sole 
in teres ts  of the State's finances would requ ire  ex trao rd inary  circumstances.^^

The reconciliation of private in terests  is sufficient to a t trac t  Tuohy v Courtney 

review, w h e re  as the  reconciliation of rights and public in teres ts  is not. At the very 

least, this case puts  som e level of rem oteness  on the  considera tions  of in teres ts  in 

Tuo/jy analysis. There  surely w ere  individual in te res ts  in avoiding a bu rden  on State 

finances; how ever, these  in terests  are  too rem ote  to invoke the  Tuohy test. It is also 

possible th a t  the vulnerability  of the group ta rge ted  con tribu ted  to the reluctance to 

apply the m ore  len ien t s tandard , given tha t the  m odest m eans of the legislation’s 

targets w as specifically m entioned  by the Court.®^

E x p l a n a t i o n s  f o r  t h e  T u o h y  T e s t

83 [2005] 1 IR 105 at 182
S'^This sort o f  approacii was also implied by a com m ent of  Fennelly ] to counsel for the Attorney 
General during the hearing of the matter: "You introduced the notion of  a stronger presumption of  
constitutionality w here the Oireachtas is balancing rights betw een  citizens, as in Tuohy v Courtney. 
However, this case is not really about balancing rights b etw een  citizens but is about balancing 
citizens' rights against the State's interest. Ibid at 143.

Ibid at 206. Internal citations omitted.
See Eoin O’Dell and Gerry Whyte, "Is this a country for old men and wom en? -  In Re Article 26  and 

the Health (Amendment) (No 2) Bill 2004," (2005)  27 DUL] 368; Oran Doyle and Gerry Whyte, "The 
Separation of  Powers and Constitutional Egalitarianism after the Health (Amendment) (No 2) Bill 
Reference,” in O'Dell (ed.) Older People in Modern Ireland -  Essays on Law and Policy (First Law, 
2006) 393,
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Whatever its problems, the Tuohy test can, in principle, be justified by a 

number of different arguments for a non-interventionist standard of review. The 

problem is that it unclear which of these rationales underlies the Tuohy test because 

of the confusion that surrounds it. I wish to canvass some possible explanations for 

why the test came about, and for how this sort of non-interventionist standard 

might be justified.

Stalemate

As noted in Chapter 2, when a right is at stake on both sides of a judicial 

determination, this can lead to a stalemate, when the weight of the objective and the 

weight of the right restricted are equal. The Tuohy court might have been 

introducing a presumption that this sort of stalemate results whenever rights 

collide. However, this cannot of itself justify non-interventionism; there must be a 

reason why legislative settlement is preferred to a court-made resolution. There are 

two possibilities: either the Irish courts prioritise the legislative judgment in the 

interests of certainty, or such a decision made by the legislature, elected by the 

people, might also have a legitimacy or expertise claim to the best decision.

fil Certaintv

Legislative solutions might be preferred because they offer a certainty that 

court solutions cannot. In terms of the balance of rights in an individual case, the 

court might be better at coming to a solution that the legislature, particularly given 

the court's expertise and experience in dealing with constitutional rights. But in 

terms of settling the m atter in the long term, a uniform, consistent, and certain 

policy might be better than judicial determination on a case-by-case basis. If a court 

was yet to address an issue, this could leave those affected in fear until such a time 

when litigation might be brought to resolve it. Moreover, when rights collide, there 

may be no consistent policy that a court can make; the court may have to hear each 

case and decide how the balance should operate in that particular circumstance. 

This involves a great deal of wasteful litigation; it leaves parties uncertain of their 

rights and obligations; it leaves people generally uncertain of the status of a law that 

purports to balance competing rights, which could undermine faith in the law more 

broadly.

See Chapter 2, note 73 and accompanying text.
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A legislative solution can provide this uniformity, consistency, and 

predictability. Even if it will no t strike the "best” balance in all cases, the re  may be 

significant m eri t  in its ability to resolve the issue u^ithout resorting  to adjudication 

in every instance. The problem  of uncerta in ty  v^as clearly a factor in the Tuohy 

decision; the  Court no ted  tha t invoking O'Domhnaill v M erhck^^ in som e cases would 

offer little com fort to defendants, who would never be sure  th a t  they  w ere  free from 

the shadow  of b u rdensom e  litigation until a judge said so.®  ̂The certa in ty  of a 

legislative solution w as clearly preferable.

However, the  im portance of certa in ty  might have been  unusually  acute in the 

Tuohy case. The r ight to be free of unjust and b u rd en so m e  litigation is essentially a 

right to certainty, because it is uncerta in ty  and anxiety th a t  the right seeks to p ro tec t 

people from. This concern  will not always be so acute; it may not always be w orth  

sacrificing a precise protection of rights, done by the courts  case-by-case, for the 

uniformity tha t legislative in tervention will bring. The benefits of uniformity may 

justify this sacrifice in som e cases, bu t not in o thers, and may not explain the full 

extent of the  Tuohy test.

fiil S ubs tan tive ly  B ette r  Balance

The o the r  possible reason  for preferring  a legislative se tt lem en t of sta lem ate 

to a judicial one is tha t in fact legislative decisions a re  substantively  be tte r  for some 

reason. It could be tha t experience in dealing with such m a tte rs  makes the 

legislature m ore  expert; or it could be tha t the fact th a t  the legislature is 

dem ocratically elected makes the ir  determ ina tions  m ore  legitimate, because they 

are u ltim ately accountable  to the people for the balance struck.^o

It is difficult to know  the  extent to which these  rationales underlie  Tuohy v 

Courtney. If they did, w e might expect tha t courts  would refuse to resolve cases 

w here  rights collide and the re  has not yet been legislative in tervention, waiting for 

the legislature to offer the preferable  solution. However, this has no t been the case.^^

88 [1984] IR 151  
8« [1994] 3 IR 1 at 49.
0̂ Alexy, w hen  outlining his v iew s on stalem ate, believes that the dem ocratic legitim acy of the 

legislature justifies leaving resolution on stalem ate to legislators. Robert Alexy, A Theory of  
Constitutional Rights, [Oxford, 2002) at 416-7. He calls this a procedural principle which states that 
the dem ocratically elected  representatives should make as m any decisions as possible.

As w e w ill soon  see, there has been som e use of a hierarchy o f rights to resolve som e instances of 
clash. The argum ent advanced here relates to m atters which fall outside this hierarchy, which has 
proved to be of lim ited usefulness.
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In O'T V 5,^ 2  the Suprem e Court accepted in principle that the courts could 

resolve instances w h ere  rights clash. The case concerned individuals v^ho vi^ere 

informally adopted before the framev^ork o f  the 1952  Adoption Act w^as in place. 

The applicant in this case sought d iscovery of docum ents from the Rotunda Girls Aid 

Society and Father Gerard Doyle that would reveal the identity of her mother. They  

refused, claiming the information to be privileged.

The Court held that the applicant enjoyed an unenum erated personal right of  

a child to know  the identity of his or her natural parent, derived from the natural 

and special relationship betw een  m other and child. However, the Court also 

recognised that this right could have to be reconciled with the constitutional rights 

of privacy and confidentiality of their natural mothers. Neither right w as  absolute.

The Court recognised tw o rights which are fundamentally in conflict with one  

another. Unlike Tuohy, there is no legislative intervention purporting to reso lve  the  

conflict one w ay  or the other.^^ In the end, the Court did not decide which is the  

m ore important, though considered that this could be adequately achieved by the  

Circuit Court on remission.^'*

There are other exam ples o f  courts resolving such conflicts.^^ The fact that 

the Court is happy to conduct a balance might mean that legislative balancing of  

conflicting rights is not substantively  better, though it might be otherw ise  preferable  

for reasons such as avoiding uncertainty. It would be interesting to see  w hat would  

happen if the courts decided on such a balancing case, and the legislature  

subsequently  enacted legislation that ran contrary to the court's prior decision, as 

this w ould test  directly what m akes legislative resolution preferable.

«  [1998] 2 1R321.
3̂ The legislature had provided for a procedure for form ally adopted children to seek  the identity of 

their parents under the Status o f Children Act 1987, but that could not avail the applicant, as she w âs 
not form ally adopted, and did not fall under that regime.

Hamilton C] outlined a list o f factors that should form part o f a court’s consideration o f w hich right 
is m ore important: ”(i] the circum stances giving rise to the natural m other relinquishing custody of 
her child; (ii] the present circum stances of the natural m other and the effect thereon [if any) of the 
disclosure of her identity to her child; [iii] the attitude of the natural m other to the d isclosure of her 
identity to her natural child, and the reasons therefore; [iv] the respective ages of the natural m other 
and her child; [v) the reasons for the natural child's w ish  to know the identity o f her natural mother 
and to m eet her; [vi] the present circum stances of the natural child; and [vii) the v iew s o f the foster  
parents, if alive. This list is not, nor is it intended to be, exhaustive. The learned Circuit Court Judge 
will have to consider all the circum stances which may be adduced in evidence." [1998] 2 IR 32 at 355. 
95 In Roche v Roche [2009] lESC 81, the Suprem e Court was w illing to engage in a balancing function  
b etw een  the right to procreate and the right not to procreate, again in the absence o f legislative  
intervention.
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Private Law Legislation

A stalemate of this sort may be most likely to be arrived at m assessing 

private law legislation. Tuohy was manifestly concerned with the private law 

entitlements of both the Plaintiff and the Defendant. The State was, unusually, very 

much in the background. Both parties who w ere affected by the legislature's 

solution to this problem were actually before the Court, because the rights of the 

both parties were directly affected by the statute; Mr Tuohy's rights were limited by 

it, Mr Courtney's defended. It highlights the extent to which private law statutes 

affecting constitutional rights are different from other constitutional rights issues. 

Grimm put it in the following way:

A special case is private law legislation. Unlike its public law counter-part, 
such legislation concerns relationships between individuals as opposed to 
the relationship between the individual and the state. With respect to 
fundamental rights, public law relationships are asymmetrical: only 
individuals have fundamental rights, whereas the state is bound by these 
rights. Private law relationships, on the other hand, are symmetrical: both 
individuals have fundamental rights. Private law legislation, therefore, will 
often require a reconciliation of competing private interests, both of which 
are protected by fundamental rights. This means that the protection of the 
endangered right can be ensured only by a limitation of other constitutionally 
protected rights.^^

Several jurisdictions, such as Canada and South Africa, have taken different 

approaches to constitutional issues involving private law rights.^’̂ Alexy similarly 

suggests that private law questions are special when outlining his case for legislative 

discretion in cases of s t a l e m a t e . I t  might be that the private nature of the 

relationship in the Tuohy case is part of why the test came about, though this is 

clearly not what the courts have made of Tuohy subsequently.^^

Any Clash of Interests, or Interests as Rights

The Tuohy test could also be a more broad statem ent tha t most laws balance 

interests of other citizens not before the court, and as such the court should be

Dieter Grimm, "Proportionality in Canadian and German Constitutional Jurisprudence, (2007] 57 
U niversity o f Toronto Law Journal,” 383 at 392.

See David Beatty, The Ultimate Rule o f  Law, (Oxford, 2 0 0 4 ) at 164.
See Alexy, note 90, at 412. The fact that reasons for not protecting a right are as strong as those for 

protecting "leads to a significant d iscretion in the area of third party, or horizontal, effect." C /at 415, 
w here Alexy uses a clash of private in terests to dem onstrate the im portance of ep istem ic discretion. 

After Rock, it w ould be im possible to argue that this lim ited reading is reflective of reality.
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hesitant to regard those laws as invahd. This is perhaps the only way tha t Rock and 

its ilk, seeing rights interests underlying every piece of legislation, could be justified. 

More interventionist review under the Heaney test would exist only in those cases -  

perhaps few and far between, perhaps non-existent- where the right is violated 

without any other citizen’s interests being affected; that is, w here the State is the 

singular antagonist of liberty.

This is a stalemate argument, but one that is much broader, presuming 

stalemate between a right and the public interest rather than simply between two 

rights. Certainly there may be stalemates between rights and public interests, but it 

is difficult to see why that should ground a separate, less interventionist standard of 

review; it would seem to be more appropriately dealt with by way of deference to 

particular determinations if stalemate is apparent. The breadth of Tuohy under this 

theory would also significantly weaken rights review, with few if any cases receiving 

real scrutiny. This may not sufficiently distinguish rights from other interests.

An Alternative to a Comprehensive Hierarchy of Constitutional Rights

Tuohy V Courtney is not the only way to deal comprehensively with rights 

clashes in a fairly certain way. The judiciary could use a hierarchy of rights. It has 

been recognised by the Irish courts that some rights are more im portant than 

others, and that in the event that they conflict, the more im portant right shall 

prevail. In People (DPP] v Shaw, the Supreme Court said: "There is a hierarchy of 

constitutional rights, when a conflict arises between them, that which ranks higher 

must p r e v a i l . I n  that case, the life of a victim in peril outweighed the right to 

liberty of Mr. Shaw during his unlawful detention.

Some other rights have also been elaborated upon; Article 38.1 is a "superior 

right.”i‘̂ ^Similarly, the right to life of the unborn was held to be a superior right in 

SPUC V. Open Door C o u n s e l l in g .However, the hierachy is a patchwork, and is far 

from comprehensive. There are certain other rankings in the case law, but they 

cover only a small portion of the potential overlap of constitutional rights.

100 The People (DPP) v Shaw  [1982] IR 1 at 63.
101 “It is w ell established  in our constitutional jurisprudence that an accused person's right to a fair 
trial is one of the m ost fundam ental constitutional rights accorded to persons and that in so far as it is 
possib le or desirable to construct a hierarchy of constitutional rights it is a superior right." Donnelly v 
Ireland [1998]  H R  321 at 348.
102 [1988] IR 593.
103 See Hogan and W hite, note 3, at 1283-1289 .

242



The limits of the superiority  of the life of the  unbo rn  w ere  m et w hen  it was 

considered against the right to life and the right to travel of the foetus' m o ther  in 

A ttorney General v The Court felt th a t  hierarchical rankings should be avoided 

unless harm onisa tion  of the rights w as impossible. Several m em bers  of the Court 

claimed, in w^hat Hogan and W hyte declared to be "an exercise in s o p h i s t r y , t h a t  

the rights could be reconciled, even though th a t  resu lted  in the  te rm ination  of the 

foetus' life.

The Suprem e Court disagreed in SPUC v Grogan (No. as to the

applicability of the  hierarchy. Blayney and Barrington JJ p re fe rred  to use the concept 

of the h ierarchy  to place the right to life of the  foetus ahead  of the  right to 

communicate.! ' ’̂  Denham and Keane JJ disagreed, believing th a t  the question of 

w^hich right w^as su pe rio r  was not the correct one. The job of the  Court, Keane J said, 

was

not simply to de term ine  w h e th e r  one constitutional right can p roperly  be 
regarded  as superio r  to ano ther  in the h ierarchy  of rights, it is ra th e r  to 
decide w hether ,  in the specific c ircum stances of a particu lar case, a 
constitutional right ... can enjoy the p ro tec tion  which would normally be 
available to it, having regard  to the pa ram o u n t necessity  to uphold the 
Constitution as a whole.^°^

The h ierarchy  of rights was increasingly an unw orkab le  m ethod of resolving 

constitutional rights clashes. Even deciding th a t  som eth ing  is a superio r  right does 

not resolve the issue; it does not tell us w h a t happens  w hen  it clashes w ith ano ther  

superio r  right. It is also no t possible to brand  en tire  rights superio r  or inferior. 

There might be tim es w hen freedom of speech is g rea te r  than  the right to a good 

name, particularly  in the context of political e x p r e s s i o n . H o w e v e r ,  it is not 

superio r  in all cases and in every instance, and there fo re  courts  are  loath to rank  

these rights.

The Tuohy v Courtney te s t  manages to c ircum vent the need for a detailed and 

com prehensive  h ierarchy  tha t would be requ ired  in o rd e r  to solve every possible 

rights clash. The courts  have show n neither the desire  no r  the capacity to create

iO'‘ [1992] 1 IRl .
105 Hogan and White, n o te  3, at 1286 .
106 [1 9 9 8 ]  4  IR 343 .
107 Ibid a t  3 7 2 - 37 3 .
108 Ibid a t  390 .
109 See Hunter  v Duckwor th  [2 0 0 3 ]  lEHC 81 [31 July 2 0 0 3 );  s e e  Hogan and White, no te  3, at 1 289 .
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such a hierarchy. Tuohy essentially allows the legislature to decide which rights are 

the most important in a particular conflict, and does not compel the court to wade 

into the issue of which right is superior. However, it allows the court a jurisdiction to 

intervene and correct any serious errors, such as the relegation of a superior right to 

protect an inferior one (or, to put it in a m anner similar to the language in Tuohy, an 

instance of irrational disregard of one right in favour of another.) The advent of 

Tuohy avoided the need for the problematic hierarchy of rights doctrine to be 

expanded.

Too Many Rights?

A realist justification for the existence of Tuohy might be the fact that, at the 

time of its invention, Irish courts recognised a great many rights, some of which 

conflicted with one another.

In O'T V B, Keane ]., in dissent, raised an interesting objection that could 

potentially undercut the need for the Tuohy test: should courts even recognise two 

rights that are fundamentally and irreconcilably in conflict, only to qualify one right 

out of existence then or at a later date? The conflict of rights in Tuohy v Courtney and 

O'T V B arose because the courts recognised two fundamentally conflicting rights. 

Keane J thought it unwise to recognise two directly conflicting rights in this manner. 

He noted that for there to be any hope for the applicant in this case, the Court would 

have to not only find that there was a right to know the identity of one’s natural 

mother, but also find that it is sufficiently important to overcome the rights of the 

mother. In no case can both rights co-exist. He believed the natural m other has a 

strong claim to privacy, and so would not recognise the right of the child.

It was of course open to the Court in O’T v B, and in Tuohy itself, not to 

recognise both of these rights, and instead to choose one or other right to win out. 

After O'T and the later case of TD v Minister fo r  E d u c a t i o n , the unenum erated 

rights doctrine was disfavoured, and the courts will be far more reluctant to 

recognise new unenumerated r i g h t s . it jg therefore less likely that this problem of

"I find it difficult to im agine an aspect of human experience which falls m ore clearly into the 
constitutional area of privacy... than the circum stances o f the natural m others in the presen t case... 
All m ust have thought that, if they chose, they could carry their secret w ith  them  to the grave.” [1998] 
4 IR 343  at 373. 
i" [ 2 0 0 1 ] 4 I R  259.
112 See Gerard Hogan, "Unenumerated Personal Rights; Ryan’s Case Re-Evaluated” (1 9 9 0 ) 25 Ir. Jur. 
(ns) 95; Desm ond Clark, "Unenumerated Rights in the Irish Constitution,” (2 0 1 2 ) 34 DUL] 101.
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conflicting rights will continue to grow, as judges will have less latitude to 

characterise  novel s ituations as a clash of r i g h t s . I f  Tuohy g rew  up out of the 

particu lar circum stances, it might w ane alongside the unen u m era ted  rights 

doctrine, as the  n u m b e r  of cases w here  the te s t  is needed  is few er w ith time.

C o n c l u s i o n

The prob lem s w ith  Tuohy i/ Courtney, and the  te s t  th a t  case set out, are  

several. The first is th a t  it is not entirely clear w hich of the  several possible 

rationales underlay  it. The problem s of scope m ean th a t  Tuohy could be instructing 

courts  w ith resolution of stalem ates involving constitu tional rights, or ra the r  

instructing courts  th a t  a clash betw een rights will usually be a stalem ate. This avoids 

messy hierarchical ranking, and continual uncerta in ty  over w h e th e r  a piece of 

legislation pu rporting  to balance rights might be invalid. On the o the r  hand, it could 

be far b roader, suggesting tha t a lm ost any clash of in teres ts  should mean less 

judicial scrutiny. This uncerta in  scope m eans tha t Tuohy  has the  potential to make 

a lm ost all judicial review  of rights questions highly non-in terventionist.

Secondly, particularly  in respect of the b ro ad er  concerns  underlying Tuohy, it 

is unclear w hy they  could not be accom m odated  w ith in  the Heaney test, with 

deference being offered in particular contexts ra th e r  than  broad  and b lunt non

interventionism . It m ight be a coincidence of timing, insofar as the  Tuohy and 

Heaney te s t  w ere  enuncia ted  almost simultaneously; it m ight also be because there  

is a m erit  to having a sep a ra te  test.

Thirdly, the vague rationale underlying the  Tuohy  te s t  has resulted  in its 

p roblem atic  elision w ith  the Heaney test, overtaking the  la tte r  te s t  entire ly  in several 

cases. This robs the Heaney te s t  of strength, and encourages  judges to believe the 

Heaney te s t  is as non-in terventionis t as the Tuohy test, which it is not, or should not 

be.

Fourthly, this confusion and uncerta in ty  has allowed courts  to choose which 

s tandard  to apply. From the case law discussed above, it w ould  be an  unimaginative 

judge indeed  w ho could not discover a clash of rights in a particu lar  case if he or she 

w ere  w ary  to intervene, or asse r t  tha t the law did no t  p ro tec t rights, bu t ra the r

'13 This is true in theory at least. However, in Roche v Roche [2009] lESC 81, the Supreme Court 
recognised a right not to procreate as a corollary of the previously recognized right to procreate in a 
case involving a dispute about the implantation of retained frozen embryos. If this issue is 
subsequently the subject o f  legislation, it should be subject to the Tuohy test.
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interests, to apply the more interventionist Heaney standard. I do not suggest that 

this is something that Irish judges have done or would do; I merely suggest that it 

would be very difficult to criticise a judge for their choice of standard given that the 

precedents on the issue are, to say the least, erratic.

Fifthly, the Tuohy standard is so non-interventionist that it might amount, 

effectively, to non-review. Worse still, it is non-review under the guise of review, 

giving the impression of judicial oversight that is in reality absent.

At the same time, Tuohy is a rare example of the Irish courts attempting to 

justify variation in the strength of standards of review. In a great many cases, as we 

shall see, the Heaney test is applied in a weak or deferential manner, with little or no 

explanation of why this is so. Tuohy was different; it explained the reasons for non

interventionism, and thus, in theory, limited it. Of course, the practice of citing Tuohy 

as a general authority for weak review has meant this limitation has been 

ineffective.

For the same reasons, there might be merit in a separate test. When non

interventionist review is needed, a separate test could limit the risk of a non

interventionist bent seeping into areas where it does not belong, and reducing the 

strength of review across the board. Again, it cannot be said that this been the reality 

of the Tuohy test, but it is certainly a potential benefit of such an approach.

Perhaps if Tuohy had come after the Heaney test was firmly entrenched, it 

could have established a reflective analysis on that test, and the need for non

interventionist and deferential standards of review. It might have created a judicial 

culture of justification for the strength of review, resulting in explanations for the 

variation in the strength of review. The risk of the tests eliding would have been 

clear to the courts, and steps might have been taken to alleviate this by clarifying the 

scope of the non-interventionist test. In any event, while we might bemoan w hat has 

ultimately come of this test, Tuohy was a missed opportunity for the Irish courts to 

properly grapple with the varying strengths of standards of review, something that 

they have consistently failed to do.
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8  -  T h e  E v o l u t i o n  o f  t h e  H e a n e y  T e s t

I n t r o d u c t i o n

In the afte rm ath  of Heaney, judicial invocations of the te s t  outlined by 

Costello J proliferated. As we saw in the last chapter, this som etim es led to confusion 

and elision w ith  the  Tuohy test. However, the Heaney te s t  had its ow n problems. 

Questions w ere  raised about its applicability; it struggled to find coheren t 

application in the Irish courts.

The Heaney te s t  becam e synonym ous w ith the  w ord  "proportionality," as the 

Oakes te s t  had in Canada. This led to its own issues, w ith  the  te s t  being co-opted into 

areas of law w here  no s tandard  of review w as needed. For exam ple it w as not 

uncom m on to see it cited in cases related to sentencing.^ However, the Suprem e 

Court recently  issued a helpful clarification tha t use of the Heaney te s t  in sentencing 

cases is "misplaced,” and w hen  the w ord "proportionality” is used in sentencing, it 

should have its o rd inary  meaning:

Broadly speaking  the specific doctrine of proportionality  referred  to by 
Costello J, in th a t  case is a public law doctrine  w ith specified criteria, 
according to which decisions or acts of the State, and in particu lar legislation, 
which encroach on the exercise of constitutional rights which citizens are 
o the rw ise  entitled  freely to enjoy, are  scru tin ised  with regard  to the ir  
com patibility w ith the Constitution or the law. W hen used in th a t  context the 
doctrine  of proportionality  might be said to be a te rm  of art.^

There are  several o the r  instances w here  the use of the  Heaney te s t  is no t intended, 

bu t p roportionality  in the  general sense is.^

The Heaney  te s t  w as soon to be found in m any areas  of law. It has found a 

stable hom e in p ro p er ty  r i g h t s , b u t  some recent scholarship  has queried  the extent

1 Montemuino v Minister fo r  Communications [2008] lEHC 157; People (DPP) v WC [1994] 1 ILRM 321.
2 Lynch and Whelan v Minister fo r  Justice [2010] lESC 34.
3 The Heaney test w as invoked in Independent Newspapers v Murphy  [2006] lEHC 566  in relation to 
the balance of  rights in discovery of confidential documents. The test  as enunciated in Heaney is 
probably not equipped to apply horizontally in this manner. Similarly, in Vickers v DPP [2009] lESC 
58, the Supreme Court suggested using "proportionality” to determine whether or not hearsay  
evidence should be admitted for the purpose of establishing likelihood of offence while on bail for the 
purpose of refusing bail under s. 2 o f  the Bail Act 1997. It is probably safe to assum e that the Heaney 
test is not what was meant in this case.

larnrod Eireann v Ireland [1995] 3 IR 321; Daly v Revenue Commissioners  [1995] 3 IR 1; Re Article 26  
and the Em ploym ent Equality Bill 1996  [1997] 2 IR 321; Lovett  v Minister f o r  Education  [1997] 1 ILRM 
89; Gilligan v Criminal Assets Bureau [1998] 3 IR 185; Re Article 26  and Part V o f  the Planning and  
Development Bill 1999  [2000] 2 IR 321; Gorman v Minister fo r  the Environment  [2001] 2 IR 414; 
Clinton v An Bord Pleanala  [2005] lEHC 84; Bupa Ireland v Health Authority o f  Ireland  [2006] lEHC 
431; Shirley v AO Gorman  [2006] lEHC 27; Hanrahan Farms v Environmental Protection Agency  [2006]
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of its domination in that arena.^ It has been used in respect of criminal process 

rights;  ̂ voting and election rights;  ̂ liberty;  ̂ criminal penalties;  ̂ freedom of 

expression and communication;^'’ family rights;^^religious n o n - d i s c r i m i n a t i o n ; i 2  

p r o c e d u r e s ; ^ ^  and bodily integrity.^'^

There are som e areas w here its application has proven controversial., There 

was som e controversy about its application in the criminal context.^^ It has applied 

fitfully in equality cases, with som e controversy, and it has never taken hold.’̂  ̂

Similarly, its role in administrative law is controversial. Though it has been applied, 

often in fair procedures cases, its meaning and scope are still not entirely clear.^^ 

This is true even after the Supreme Court’s adoption of the test in M eadows v 

Minister fo r  Justice.^^

1 ILRM 275; ] &J Haire v Minister fo r  Health [2009] lEHC 562; Dellway Investm ents v NAMA [2010] 
lEHC 364, Unite V Minister fo r  Finance [2010] lEHC 354.
5 There is some debate on the extent to which the Heaney test supplants the text. See Rachael Walsh, 
"The Constitution, Property  Rights and Proportionality: A Reappraisal" (2009) 31 DUL] 1 and Gerard 
Hogan, "The Constitution, Property Rights and Proportionality" (1997) 32 Ir. Jur. 373. See, in 
particular, Walsh’s suggestion that recent judgments re turn  to textual basis, particularly in Re Article 
26 and the Health A m endm ent Bill [2005] IR 1 105.
® Heaney v Ireland [1994] 3 IR 593; [1996] 1 IR 580; Rock v Ireland  [1997] 3 IR 484; Re National Irish 
Bank [No 1) [1999] 3 IR 145; Gilligan v Criminal Assets Bureau [1998] 3 IR 185; DPP v Finnerty [1999] 
4 IR 364; McConnell v A ttorney Ceneral [2007] 1 IR 400; [2006] lESC 64; Enright v Ireland [2003] 2 IR 
321; Quinn v O'Leary [2004] 3 IR 128; Director o f  Public Prosecutions v Elliot [1997] 2 ILRM 156; 
Wicklow County Council v O'Reilly [2006] 3 IR 623; Meagher v O'Leary [1998] 4 IR 33; DPP v Browne 
and Mullane [2008] lEHC 391; Dunnes Stores v Ryan [2002] 2 IR 60.

King v Minister fo r  the Environment [2004] 3 IR 345 (HC); [2007] 1 IR 296 (SC).
8 Blehein v Minister fo r  Health [2009] 1 IR 275; Callagher v Central Mental Hospital [1996] 3 IR 10; 
McCann v District Judge Monaghan [2009] 4 IR 200.
9 Enright v Ireland [2003] 2 IR 321; PW v Ireland [2006] 2 IR 540.

Murphy v IRTC [1999] 1 IR 12; Colgan v IRTC [2000] 2 IR 490; Mahon v Post Publications [2007] 3 
IR 338; Holland v Governor o f  Portlaoise Prison [2004] 2 IR 573; Independent Newspapers v Judge 
Anderson [2006] 3 IR 341.

AO and D Lv Minister fo r  Justice [2003] 1 IR 1; TFv/re /and  [1995] 1 IR321-, LB v Ireland  [2008] 1 IR 
134; O’Shea v Ireland  [2007] 2 IR 313.
12 McNally v Ireland [2009] lEHC 573.

DK V Crowley [2002] 2 IR 744; Dellway Investments v NAMA [2010] lEHC 364; Vehicle Tech v AIB 
[2010] IEHC 525.
I'* McGinley v Judge Reilly [2009] 3 IR 125; Devoy v Ireland [2004] 4 IR 481.
15 See Re National Irish Bank (No. 1) [1999] 3 IR 145
1* Compare the judgments of Laffoy J in both Ring v. Attorney General [2004] 1 IR 185, where she was 
generally open to it, and SM v Ireland (No 2) [2007] 4 IR 369, where she was not. See also Mhic 
Mhathuna v Ireland [1995] 1 IR 484; An Blascaod M6r Teo v Commissioners o f  Public Works in Ireland 
Unreported, High Court, Budd J, February 27* 1998; Redmond v Minister fo r  the Environm ent [2001] 
4 IR 6; Whelan v Minister fo r  Justice [2008] 2 IR 142; Dokie v DPP [2010] lEHC 110.
1̂  Denis O'Brien v Mr Justice Michael Moriarty (No. 3) [2006] 2 IR 474, Law Society v Competition 
Authority  [2006] 2 \R 262; AO and D Lv Minister fo r  Justice [2003] 1 \R 1-, Meenan v Commissioner to 
Inquire into Child Abuse [2003] 3 IR 283; Radio One Limerick v IRTC [1997] 2 IR 291; BF v Minister 
fo r  Justice [2008] lEHC 126.
i®The strength of the test, and its relationship to administrative law unreasonableness, could not be 
said to be fully decided. See Meadows v Minister fo r  Justice, and the following comm entary  see Alan 
Brady "Proportionality, Deference and Fundamental Rights in Irish Administrative Law: The 
Aftermath of Meadows," (2010) 17 DUL] 136 and Paul Daly, "Standards of Review in Irish
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In this chapter, 1 will trace the  developm en t of the Heaney te s t  in the Irish 

courts. First, the problem  of Internal and external limitations on rights will be 

discussed, as this issue underlies several of the issues su rround ing  the  scope of the 

test.

Then, the t r e a tm e n t  of objectives in the Irish courts  will be examined. The 

tendency  of the Irish courts to adop t hypothetical objectives will be discussed, and 

som e of the  risks of this noted, including the hypothesis  of overly general objectives, 

and instances of the  effect of the m easure  s ta ted  as its objective. Next, the Irish 

courts’ considera tion  of the validity and im portance  of objectives will be discussed, 

canvassing the few instances of objectives coming close to rejection on these 

grounds. Finally, the  issue of facts in relation to the Heaney te s t  will be considered, 

having regard  to the courts ’ consideration  of the factual reality underlying objectives 

asserted  or hypothesised.

After this, w e  will tu rn  our a tten tion  to rational connection be tw een  means 

and ends. First, 1 will canvas some cases w here  this has proven to be robust -  cases 

of the law being overbroad  as regards its s ta ted  objective. Then, 1 will examine how 

and to w h a t  ex ten t the rational te s t  in Ireland is rendered  tautologous by the 

hypothesis of objectives. Finally, I will explore the idea of rational connection as 

indirect objective scrutiny in the Irish context, laying ou t som e cases th a t  suggest 

this.

Next, m inim um  im pairm en t will be examined. The elision of m inimum 

im pairm en t and balancing - in  both a rhetorical and substan tive  sen se -  will be 

explored. Then the  Irish approach  to m inim um  im pairm en t will be considered, 

looking a t the  rise of a w eaker test, which ultim ately becam e a rule against excess.

The final balancing te s t  will then  be examined. It is rarely  applied in Ireland. 

First, dow nplaying the  im portance of rights will be considered, as the re  is at least 

one high profile exam ple of this. Then, I w ish to look a t a very  im pressive application 

of balancing w here  the law failed to pass m us te r  -D aly v Revenue Comnnissioners^'^- 

and  con tra s t  it w ith  a profoundly unim pressive instance of a law failing this te s t  -  

Blehein v M inister fo r  H ea lth P  Then I wish to exam ine the use of saving clauses and

A dm inistra t ive  Law after M eadow s v M in ister fo r  Justice, E qu a lity  an d  L aw  Reform,"  [2 0 1 0 ]  17 DULJ 
379.

[1 9 9 5 ]  3 IR 1.
20 [2 0 0 9 ]  1 1R 275 .
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interpretation in the balancing test. Finally, I will look to an example of the balancing 

test being applied in an incorrect manner that raises serious conceptual difficulties.

Finally, 1 will look briefly at the burden of proof applied in the Heaney test. 

Though the traditional Irish solution -w here the burden of proof is placed entirely 

on the applicant- is still the norm, some cases which diverge from this merit 

comment.

Looking at this evolution, w e will see that the Irish courts have developed a 

distinct identity for the Heaney test, one that is deferential and non-interventionist. 

However, what has been lacking in this process has been discussion and clear 

elaboration of these ideas, and the reasoning behind them. There are many cases 

where the test is passed^i or, less frequently, failed,^^ without any explanation or 

elaboration. Since judges do not discuss these ideas, w e are left to piece this tapestry 

together to understand that the courts have done. It should be much more apparent, 

and far less opaque.

S c o p e  o f  t h e  H e a n e y T e s t . E x t e r n a l  L i m i t a t i o n s  o n  R i g h t s  

H e a n e y  a s  a n  E x te r n a l  L im ita t io n  T e s t

The Heaney test has been held not to apply to certain rights, such as 

equality,23 and the right to trial in due course of law.^^The reason for this seem s to 

be that certain rights in the Irish legal order are subject only to internal limitations.

The Heaney test cannot apply to cases where no right is infringed. This is, of 

itself, an uncontroversial proposition that the courts have expressly endorsed.

21 For example, in Re Article 26 and the Planning and Development Act 1999 [2000] 2 IR 321 at 354, 
Keane C] merely set out the elements of the test seriatim and asserted tha t the law satisfied them: 
"Applying the tests proposed by Costello ] in Heaney v Ireland ... the court in the case of the present 
Bill is satisfied tha t the scheme passes those tests. They are rationally connected to an objective of 
sufficient importance to w arran t  interference with a constitutionally protected right and, given the 
serious social problems which they are designed to meet, they undoubtedly relate to concerns which, 
in a free and democratic society, should be regarded as pressing and substantial. At the same time, 
the court is satisfied tha t they impair those rights as little as possible and their effects on those rights 
are proportionate to the objectives sought to be attained."
22 The test was discussed with little discussion as to under which limb, or why, in Blehein v Minister 
fo r  Health [2009] 1 IR 275, which will be discussed in the course of this chapter. An even more 
problematic example is in the case of Damache v DPP [2012] lESC 11 at [52], Denham CJ cited Heaney, 
indicated that it should be applied, and invalidated the law, but gave no indication w hatsoever about 
which limb of the test  was failed or why.
23 For a detailed discussion of this, see Chapter 9, text accompanying note 68-72.
2* Re National Irish Bank (No. 1) [1999] 3 IR 145 at 180. See Chapter 9, note 58-67.
25 In McCann v Minister fo r  Education [1997] 1 ILRM 1 Costello P clarified tha t  the  tes t  he outlined in 
Heaney could only apply when rights were  in issue: "In all the cases in which this test  was applied the 
court was concerned with this infringement of a right.” He said the test did not apply to measure 
which "do not attack legally protected rights.” He made this comment in the context of a case where
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However, it m eans that any rights that are only internally limited fall outside the  

scope of that test, as no right is infringed in such cases unless the right is 

unjustifiably  violated. It might have been thought that following Costello J’s decision  

to place external limitations on the Family rights in Article 41, which are phrased in 

absolute terms, all constitutional rights w ould be subject to external limitations. 

However, questions have been raised about the application o f  Heaney  to the arena of  

criminal trial rights under Article 38.1 in a m anner that seem s to reject external 

limitations on such rights.^^

Similarly, in equality case law, only internal limitations are used, and Heaney  

has been rejected. Equality is not infringed by the drawing of any distinction; the  

discrimination m ust be problematic in som e other sen se  to violate the right.^^ This 

might accord with the constitutional text.^^ Irish courts have never paid a great deal 

of attention to this distinction, and certain rights, such as the right of access to the  

courts, have sporadically^^ been held to be subject to solely  internal limitation 

without any obvious reason for this.^^

no right was even suggested as being infringed, yet it was argued tha t  the Heaney test should be used. 
Similarly, McKechnie J recently said that "[i]n order for the principle of proportionality to come into 
play, the Court m ust first have found that a law in some way, to some extent infringes a right.” 
McDermott V Governor o f  Cloverhill [2010] lEHC 324. C/his judgment in O'Sullivan v Chief Executive o f  
the Irish Prison Service [2010] 4 IR 562 at 591, [58], where he stated tha t "proportionality can have 
little if any role where  the provisions in question breach no substantive rights.”

Many rights will be subject to both limitations. This is particularly true  with a novel rights issue, 
not previously addressed, where the scope of the right is unclear. Brian Foley, "The BUPA Ireland 
Case and Constitutional Litigation,” (2010) 45 Ir. Jur. (ns) 230 gives the  example of Hempenstall v 
Minister fo r  the Environm ent [1994] 2 IR 20, where the question of w hether  or not taxi licences were 
constitutional property  at all had to be answered before the limitation could be assessed.

"[l]t is doubtful if the principle of proportionality - so im portant in o ther branches of constitutional 
law - can have any useful application here. A criminal trial is conducted "in due course o f law" or "with 
due process o f  law" or it is not.” Re National Irish Bank (No. 1) [1999] 3 IR 145 at 180.
28 This is true of both the old standard  for determining the validity of a discrimination (whether or 
not it is "invidious”) and the more recent standard (w hether or not the distinction is "irrational.”) See 
Brennan v. A ttorney General [1983] ILRM 449.
2̂  The text of Article 40.1 envisages unconstitutional discrimination being those that cannot be 
justified by reference to differences in "capacity, physical and moral, and of social function,” and does 
so in a m anner  than seems to suggest that such discriminations are not even presumptively 
unconstitutional, ra ther  than prima facie  unconstitutional discriminations tha t are justified.

Strangely, court  views have shift on this point, w ithout any comment or explanation. The right of 
access was broadly defined, and subjected to external limitations, by the Supreme Court in Murphy v 
Greene [1990] 2 IR 566, and more recently in Blehein v Minister fo r  Justice [2009] 1 IR 275. The two 
examples of the external approach related to mental health detention, and the two examples of 
internal-only limitation related to appeal to the Supreme Court, though this hardly explains this 
fundamental divergence.

For example, it difficult to see why the right of access to the courts has been internally limited, and 
why the Heaney test has been held to be inapplicable to tha t right. In Re Article 26 and the Illegal 
Im m igrants (Trafficking) Bill 1999 [2000] 2 IR 360 at  393 upheld a very strictly time limit on appeal 
to the Supreme Court was held not to impinge upon the right of access to the courts a t all, and so was
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Some o the r  form of review is necessary  w here  rights a re  subject to internal 

Hmitation only, and to date, review of such limitations in Ireland has often been 

opaque. This will be fu rther  discussed w hen com paring Ireland and  Canada, as 

Canada has no rights w hich are  not am enable  to external limits. For the  m om ent, it 

suffices to say th a t  Heaney is no t applied to certain rights, w hich are  sub ject only to 

internal limitation.

Objectives

Given the im portance  of the objective te s t  for the application of the  re s t  of the 

Heaney test, th e re  has been  surprisingly little discussion of it by Irish c o u r t s . ^ ^  

Heaney, as in Oakes, the  objective enquiry  w as given in d ep en d en t force, raising the 

possibility of objectives tha t are  not sufficiently im portan t to justify a restric tion  of 

rights, or tha t might not be com patible with a free and dem ocratic  society. However, 

no indication w as given as to how  this might be established, and the  enqu iry  has 

proven to be weak.^^

Several points m erit discussion: first, the hypothesisa tion  of objectives; 

secondly, the problem  of overly general objectives; thirdly, the  validity and 

im portance criteria, and the ir  lack of impact; fourthly, cases w h e re  the  Irish courts 

have failed to find an objective o ther  than the effect of the  m easure ,  w hich creates 

conceptual problem s; and, finally, cases w here  the courts  looked at, o r  failed to look 

at, the veracity  of the factual prem ises underlying objectives.

H ypothesis  o f O bjectives

Irish courts, even m ore than  others, are  vociferous in th e ir  opposition to 

consideration  of subjective motivations or objectives in s ta tu to ry  in terpre ta tion . 

The Irish courts  have rem ained  staunch in the ir  su p p o r t  of hypothesised  or

not subject to Heaney analysis. The sam e approach w as adopted by M cKechnie j in O'Sullivan v Chief 
Executive o f  the Irish Prison Service  [2010] 4 IR 562 at 594, [66],
32 Both Rachael Walsh, "The Constitution, Property Rights and Proportionality -  A Reappraisal” 
(2009] 31 DULJ 1 at 10-20, and Ailbhe O’Neill, "Property Rights and the Pow er o f Em inent Domain,” 
in Oran Doyle and Eoin Carolan (eds.) The Irish Constitution: Governance and Values, (Thom pson  
Roundhall, 2008 ] 431 at 439
33 "The objective o f the im pugned provision m ust be of sufficient im portance to w arrant overriding a 
constitutionally protected right. It m ust relate to concerns pressing in a free and dem ocratic society.” 
[1994] 3 IR593 at 607.
3̂* This has alw ays the case; see  Wavin Pipes v Hepworth Iron Co Ltd  (8''’ May 1 9 8 1 ] High Court. It has 
rem ained so long after Heaney. In Crilly v Farrington  [2001] 3 IR 267 , w here the Suprem e Court 
affirmed that parliam entary material w as not to be used in construction  of statutes. The 
Interpretation Act 2005  did not alter this rule, and in fact gave statutory footing to the notion that 
such material w as not to be used.
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objective m otivations in the constitutional context also. Only the objective intention 

of the legislature, as unders tood  from the language of the  s ta tu te , is w h a t  the court 

seeks.

This has been  confirmed by the Irish courts on m any occasions. In Molyneux v 

Ireland, Costello P said it was

not necessary  for the court to search the par liam en ta ry  deba tes  to ascertain  
the a rg u m en ts  used to justify the m e a su re - i t  will usually be possible for the 
court  to m ake reasonable  inferences from the  provisions of the  s ta tu te  itself 
and the  facts of the  case.

In Controller o f  Patents  v Ireland^^, Keane CJ cited the  exclusion of such material in 

s ta tu to ry  in te rp re ta t io n  while finding tha t it w as similarly excluded in constitutional 

cases:

W hat w as  said or may have been said or may have been  w rit ten  by the 
M inister to advisers, to Dail Deputies or sena to rs  as to w h a t motives w ere  
p rom pting  the  initiation of the Bill could not in the slightest degree  assist the 
plaintiff in his claim tha t the Act was unconstitutional.

More recently, in PJ Carroll v M inister fo r  Health, the Suprem e Court said: 

"There can be no question  of course in a constitu tional challenge, of the State 

adducing evidence as to w h a t w ere  the in tentions as such of the Oireachtas or 

particu lar m em bers  thereof.”^̂

Since subjective purposes  are  off the table, the  courts  infer from the m easure  

w h a t the Oireachtas "may well have thought.''^^ The Irish courts  have not laid out 

rules o r  guidelines for how an objective should be hypothesised  from a statute. As 

Doyle has argued, courts a lm ost always have m ultiple possible objectives to 

choose from, and  th e re  is no instruction on how  they  should pick be tw een  them. We

35 [1997] 2 ILRM 241 at 244; approved by the Supreme Court in Re Article 26  and the Illegal 
Immigrants (Trafficking) Bill [2000] 2 IR 360 at 392.
36 [2001] 4 1R229.
37 Ibid at 246.
3® [2005] 1 IR 295  at 318. This v\/as again affirmed by the Supreme Court in JP v DPP [2009] 3 IR 215  
at 234-5: "Unfounded speculation as to the alleged unlikelihood of  the Oireachtas having intended a 
different regime in the context of the Act of 1993 from that which originally prevailed under the Act 
of 1935  cannot avail the plaintiff”

Murphy V IRTC [1999]  1 IR 12 at 21.
See Oran Doyle, Constitutional Equality Law, (Thomson Round Hall, 2004)  at 119-120.
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will examine this in more detail later, as one of the key consequences of this is that it 

often gives benefit of the doubt to the State in respect of rational connection.

Generality o f Objectives

Unlike their Canadian counterparts, the Irish courts have not developed any 

rules, or issued any guidance, about objectives being framed in an overly general 

way. As a result, Irish courts have framed very general objectives, with the result 

that many subsequent parts of the analysis, such as the rational connection test and 

the overall balancing test, could be distorted.

An example of this is the Supreme Court appeal in Heaney. Here, the Supreme 

Court found an objective that was so vague that it enabled it avoid deciding what the 

effect of the provisions actually was. The Supreme Court refused to deal with Heaney 

as a case about Article 38.1 criminal trial rights.'^^ Since Heaney claimed a right to 

silence in pre-trial detention that was, according to O’Flaherty j, an entirely different 

issue. The right in this case derived not from Article 38.1, but from the right of free 

expression in Article 40.6.1°; a corollary of this right to express oneself is a right to 

not express oneself. This assumes that since the silence in question here was being 

invoked before trial, its connection to the course of the trial is too rem ote to invoke 

Article 38.1.

The problem is that we cannot know this unless we know w hether or not the 

statements demanded of Mr Heaney, if made, could have been used against him at 

trial. The Supreme Court decided that this issue did not come into play in this case, 

since no statements were made, and therefore left it for another day. However, this 

issue would surely have a vast impact on the minds of those being asked to give a 

statement, with a significantly greater incentive to speak in the knowledge that the 

statements could not be admitted.^^^ it jg remarkable that the Court thought itself 

able to resolve this dispute w ithout establishing this clearly.

It was the very broad definition of the objective that allowed this. The Court 

established the State interest in the least specific way possible. The Court quoted a 

small portion of the Long Title of the Offences Against the State Act 1939: "An Act to

The Court did not specifically esch ew  the notion that the right to silen ce could live in Article 38.1 -  
they presum ably believe that silence at trial is covered by that article. They sim ply reached no 
conclusion on the matter. Heaney v Ireland [1996] 1 IR 580 at 584.

This logic w as accepted by the ECtHR, w ho noted that it did not m atter if the statem ents w ould not 
have been adm issible if the su spects w ere not aware of this at the m om ent they ch ose to stay silent. 
Quinn v Ireland [2001] 33 EHRR 264; Heaney and McGuiness v Ireland [2001] EHRR 12.
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make provision in relation to actions and conduct calculated to underm ine  the 

public o rd e r  and au thori ty  of the S t a t e . . N o  o th e r  exploration of the  objective was 

undertaken , no r  any considera tion  of hov^ this very  broad  goal w as achieved. This 

w as even less specific than  the objective outlined by Costello ) in the  High Court, 

which specifically rela ted  to the police investigations. By defining the objective so 

loosely, the  court  avoided deciding w h e th e r  the  com pelled s ta tem en ts  are 

adm issible o r  no t (Costello ] had assum ed th a t  they  were.) This circum vents an 

enquiry  into w h e th e r  or not this objective is accomplished, and m eans the  Court did 

not even look a t the  law ’s full effect.' '̂^ This has obvious effects for o th e r  parts  of the 

test, and m ay no t conform to the conceptual req u irem en t to justify the rights 

restric tion w ith  an  external objective.

The one exception is Daly v Revenue Commissioners. Costello P refused to give 

the s ta te  any  m ore  cred it than  it deserved  for the m easu re  in question. He noted tha t 

the m easu re  u n d e r  challenge was part  of general tax regime, m otivated  by a desire  

"to assist the  collection of tax and to p reven t avoidance.”'̂  ̂ However, he noted tha t 

the en tire  system  w as not w h a t was challenged in this instance:

But the  w ithhold ing  tax regime as enacted by Part III is no t challenged in 
these  proceedings - it is only the am en d m en t to s. 18 b rough t abou t by s. 26 
of the  Act of 1990. It seem s to me there fo re  tha t the  court is not concerned 
w ith considering  the general objectives of Part III of the Act of 1987 bu t m ust 
focus on the  specific objective sought to be achieved by the  amendment.''^^

Costello P gave the m easu re  no m ore credit than  it deserved, focusing on the 

objective of the  challenged portion of the law, not the  law as a whole. There  is little, 

if any, evidence th a t  Costello P's observation has been  influential, bu t it is the 

approach  m ost consis ten t w ith  the conceptual na tu re  of the s tan d ard  of review.

The Effect of the Measure as the Objective

Heaney  v Ir e land  [1 9 9 6 ]  1 IR 5 8 0  at 589.
If the ob jec t ive  o f  the  law  w a s  m ere ly  in te ll igen ce  gathering, th en  th e  w e ig h t  that it w o u ld  be 

afforded w o u ld  p resu m a b ly  be  less  than if it w a s  to a llow  the a d m iss io n  o f  the  s ta tem en ts  in court,  
and there fore  secu r e  the  p rosecu t io n  o f  crime. By affording the  g en era l ob ject ive  great w eight,  and  
not co n s id er in g  m o re  specifica l ly  w h at  the  law  ach ieved , th e  Court's an a lys is  drains the  standard o f  
rev ie w  o f  an y  rigor.
« [ 1 9 9 5 ] 3 I R l a t l l .
+6 Ibid at  11 -12 .
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An even more extreme example of hypothesising general objectives is 

hypothesising objectives that are not distinguishable from the effect of the measure. 

This was noted to have happened before the Heaney test came about.'^^

A example in the post-Heaney case law, albeit in the equality c o n t e x t , i s  

provided by ]D v Residential Institutions Redress Review Committee. The 

respondent had suffered abuse in a residential institution having become pregnant 

following sexual abuse by her brothers. She entered the home 11 days after her 18'^ 

birthday. Consequently, the respondent committee rejected her application for 

redress, as she was not a child at the time of her admission to the home pursuant to 

the definition of that term in s. 1 of the Residential Institutions Redress Act, 2002.^° 

At the time she entered the home, in November 1968, a child was understood to be 

anyone under the age of 21. In the High Court, O'Neill J held that this definition was 

contrary to the Constitution, being an arbitrary discrimination on the basis of age, 

with no reason being offered for it, other than the need to establish some limits to 

recovery under the Act. By striking down the definition, the ordinary meaning of the 

word at the relevant time would have allowed the respondent to recover.

The Supreme Court reversed the decision, upholding the definition. It is very 

difficult to see, from the Court’s judgment, what the purpose of the definition was. 

The Court said that the definition of childhood was not necessarily understood to be 

anyone under 21 at the time the respondent entered the home: that was the 

definition of infancy, but not necessarily childhood. Therefore, the Court concluded:

In deciding as a matter of policy to establish a special scheme of redress for 
abused children the Oireachtas necessarily had to define the scope and limits 
of its application. The court is satisfied that the choice of an age limit of 18 
constituted a legitimate legislative designation of the persons who naturally 
and normally have been described as children. The definition of "child” as a

In Doyle v Hearne (No. 2)  [1988] IR 317, discussed in Chapter 6, at note 77, the Suprem e Court 
upheld a law that could not be explained by any objective that could reasonably be im agined. Unable 
to find an external objective, they accepted the effect o f the law  as an end in itself. This is contrary to 
the core principles underlying rights restrictions.
‘‘s As noted above, and as will be d iscussed  in more detail in Chapter 10, the Heaney  test has not found 
general acceptance in the equality case law. However, 1 feel it is appropriate to use equality case law  
w hen looking at how  objectives are dealt with, as objectives are also at the heart o f the rationality  
standard now  used in equality cases; see  Brennan v. Attorney General [1983] ILRM 449. That test also 
provides for som e tailoring to the objective analysis. I feel insights derived from this transfer into the 
context of the Heaney test.
«  [2009] lESC 59.
50 A child w as defined as "a person w ho has not attained the age of 18 years.”
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person under the age o f  e ighteen years represents an objective classification, 
containing no e lem en t of discrimination. It is neither arbitrary nor irrational.

The purpose of this definition of a child w as to define the m eaning of the word child. 

Since the Oireachtas w as entitled to do this, no further analysis is forthcoming. The 

purpose  o f  the law is its effect. This is unjustifiable, contrary to the conceptual  

foundations of standards of review, it also reduced the level of scrutiny in equality  

cases to som ething close to non-existent.^^

Legitimacy and Importance of Objectives

Irish courts do not conduct deep inquiries into w h ether  or not the objective  

of the m easure w as important or legitimate, and have never set a very high 

threshold for importance. Often the objective is ascertained with little m ention of its 

importance, or alternatively an assertion o f  its i m p o r t a n c e .T h e  courts have found 

the importance of objectives to be self-evident.^^

Given the courts’ penchant for hypothesising objectives, it is unsurprising  

that they rarely find an enactm ent to be m otivated by an illicit, improper, or 

insufficiently important objective. Courts will a lm ost always be able to hypothesise  

an objective that is a legitimate one; the presum ption of constitutionality  ensures  

that the Court will pick the non-illicit motivation w h en ever  it is possib le  to do so.̂ "*̂  

W hatever one  feels about the non-interventionist presum ption of constitutionality, 

it w ould  be difficult to say that this w as not a correct application of the presumption.

51 See Oran Doyle, "Judicial Scrutiny of Legislative Classification,” (2012) 47 Ir. |ur. (ns) 175. The 
Supreme Court previously embraced the idea of there  being suspect classes tha t might garner more 
significant review' w'hen they w^ere discriminated against, of w'hich age vk̂ as one. Here, age is not 
subjected to any scrutiny at all. Cf D v Ireland [2012] lESC 10, which Doyle suggests showed no 
scrutiny to sex classifications. At 183.

See, for one of many examples. Re NIB (No 1) [1999] 3 IR 145 at 179: "The presen t case deals with 
the investigation of commercial fraud. No doubt this may often be a much less serious m atter than the 
m atte r  under  investigation by the Court in the Heaney case but nevertheless potentially it is a m atter 
of great importance in modern  society." Walsh, note 5, gives a full account of the lack of rigour shown 
by Irish courts in querying w hether or not a m easure restricting property  rights was done in the 
common good. The courts have accepted very general objectives in tha t context.
53 See, for example, the judgment of the Supreme Court in King v M inister fo r  the Environment [2007] 
1 IR 296 At 313-314, [33]: "The court is satisfied, and considers it self evident tha t the State has a 
legitimate in terest  in regulating the conduct of elections by law, subject to the Constitution, in the 
interests of, inter alia, protecting and maintaining the integrity and efficacy of the electoral process 
for Dail Eireann as well as ensuring that those elections are conducted free from abuse and in an 
orderly fashion consistent with democratic values acknowledged by the Constitution."

Pigs M arketing Board v Donnelly [1939] IR 413; Brian Foley, Deference and the Presumption o f  
Constitutionality, (IPA, 2008) at 18-19; Donal Barrington, "Some Problems of Constitutional 
Interpretation," in Deirdre Curtin and David O'Keefe (eds.). Constitutional Adjudication in European 
Community and National Law, (Butterworths, 1992) at 176.
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Add to this that the burden of proof in this respect rests on the plaintiff, and it is 

easy to see why this test is not failed.

This means that the objective enquiry of Heaney cannot prevent pursuit of 

illicit motivations. It also means that there has been little discussion of u^hat might 

be an improper purpose to pursue in our free and democratic society, outside of the 

equality context. Hovi^ever, it is possible that, even when objectives are 

hypothesised, an improper purpose may be found by the Court. This happens when, 

even from an objective stance, the purpose is improper, or to put it another way, 

there is no objective that can plausibly be hypothesised other than the improper 

objective. There have been two instances where serious doubts have been 

expressed as to validity of the objective, and perhaps one case w here no legitimate 

objective could be found.

In Lovett v Minister fo r  Education, P a r a g r a p h  8(1) of the pension scheme, 

established pursuant to the Teachers Superannuation Act 1928, was challenged as 

unlawful and unconstitutional. It provided that a pensioner convicted of an offence 

and sentenced to 12 months in prison or any period of hard labour would forfeit 

their pension. Mr Lovett was principal in a community school, and after 

investigation of financial irregularities in the school’s accounts, he pleaded guilty to 

three offences of dishonesty, and received a suspended sentence of two years 

imprisonment.

Kelly) concluded that Paragraph 8(1) was ultra vires the parent Act, but went 

on to say that even were that not the case, the provision would be unconstitutional. 

This element of the Scheme did not seem to be warranted by anything in the parent 

Act, the objective of the section was suspect. In this case, Kelly J took a much more 

scathing view of the objective of the measure than would usually be seen from an 

Irish court:

What legitimate interest of the State is being satisfied by this provision? ...
Some case might be made to support such a provision concerning serving

55 The Supreme Court acknow ledged certain presum ptively invalid distinctions in the context of 
Article 40.1 This has not been explored outside that context. See Re Article 26  and the Employment 
Equality Bill 1996  [1997] 2 IR 321. See generally, Doyle, note 40. How^ever, Doyle se es  this as being  
rolled back recently. See above note 51.
5* One of the best exam ples of this is Gomillion v Lightfoot 364 US 399 (I9 6 0 ]; see Chapter 2, note 20. 
The exam ple of SM v Ireland (No 2]  [2007] 4 IR 369, below^ at note 67.
57 [1997] 1 ILRM 89.
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teachers  w ho hold a position of tru s t  in our society bu t  none can, in my view, 
be advanced concerning retired  teachers.^^

It might be tha t Kelly ) could think of no w ay to justify the  m easure  given its 

s trange s c o p e . D e s p i t e  thinking the m easu re  unconstitu tional on this and o ther  

grounds, no declaration  of unconstitu tionality  w as issued in this case because, 

having found the  section to be ultra vires its p a ren t  legislation, Kelly J exercised 

judicial se lf-res tra in t and declined make a declaration. All com m ents  w ere  thus 

obiter. Lovett rem ains  one of the few cases w here  serious doubts  w ere  expressed  

about the objective of a measure.

In An Blascaod M6r Teo v Commissioners o f  Public W orks in I r e l a n d , Budd J 

took a very dim view of the legislative objective. This en try  in the long-running legal 

battle over the Blasket Islands was a challenge to the Blascaod Mor National Historic 

Park Act, 1989. U nder the Act, all land (with certain listed exem ptions) on the Great 

Blasket could be purchased  by the state, by ag reem en t or by com pulsory  purchase. 

The plaintiffs w ere  the largest land ow ners  on the island, and they  w ere  served with 

com pulsory  purchase  orders. They challenged the constitu tionality  of the Act, 

arguing violation of equality  before the law and the ir  p ro p e r ty  r i g h t s . T h e y  argued 

tha t the exem ption, in section 4(2) of the  Act, im perm issibly  excluded certain 

individuals from the scope of the Act based on the ir  pedigree: p re-1953 residents, 

w ho have since then  ow ned or occupied the  land, and the ir  relatives, w ere  

exem pted. F u rtherm ore  they  argued tha t the  Act w as in essence a Bill of Attainder, 

in essentially ta rge ting  particu lar individuals or a very  small group, and this w as 

constitutionally  impermissible.

Budd J noted  th a t  this Act was, in m any ways, " a b n o r m a l " ^ ^  g^d tha t the 

phraseology used in the Act w as "highly u n u s u a l . R a t h e r  than  setting ou t an 

acquisition schem e for the  entire  country, or even a designated  pa r t  of the country, 

the Act applied to one island only. The pedigree  or lineage exem ption was 

particularly  problem atic. The justification offered for this provision w as th a t  it

58 Ibid  at 101.
M oreover, it w a s  not  leg is la tive  m ot ivation  in quest ion ,  but the  m ot ivat ion  o f  the  sch em e 's  drafters, 

though th ere  w o u ld  be  a p re su m p tio n  that d e legated  p o w e r s  w e r e  exer c ised  const itu t ion a lly  just as 
there  w o u ld  b e  a p resu m p tion  that the  legislature has acted  const itu t ionally .

U nreported , High Court, Budd ], February 27''’ 1 9 9 8 .  See  a lso  W alsh, n o te  32, at 14.
It should  be n o ted  that Budd ] is on e  o f  the  on ly  judges to apply  the  H ean ey  s tandard to equality  

cases ,  w h e r e  it has genera lly  b een  judged to be inapposite .  See  Chapter 9, at n o te  6 8 -7 2 .
Unreported , High Court, Budd ], February 27''' 1 9 9 8  at 26.

63 Ibid.
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preserved  the cultural identity  of the i s l a n d .T h o u g h  express ing  "considerable 

s c e p t i c i s m , B u d d  J said it was

necessary  to overcom e initial an tipathy  to such g rounds  of d iscrim ination 
and to exam ine objectively the reasons w hy the Oireachtas has chosen to 
t rea t  tw o categories of landow ners  in such con trasting  m a n n e r  w ith  security 
of tenu re  for one group  and expropria tion  for a n o th e r  group.^^

Budd J w as clearly very  doubtful tha t this m easure  w as m otivated  by a legitimate 

aim. However, he s topped  short  of finding the aim invalid. We will re tu rn  to look at 

the m an n er  in which he ultim ately found the law to be unconstitu tional.

The one clear^^ exam ple of a law failing to have a legitim ate p u rp o se  is SM v 

Ireland (No 2 ) f i^T he  Offences Against the Person Act 1861 allow ed for different 

m axim um  sentences  for indecent assault depending  on w h e th e r  the  victim the 

a ssau lt was a w om an -m ax im um  two y e a rs -  or a man -  m axim um  ten  years. Laffoy J 

held tha t since it w as sex discrimination, it w as prima facie  invalid unless  justified by 

a "difference of capacity, w h e th e r  physical or moral, or difference of social function 

of m en and w om en in a m an n er  which is no t invidious, a rb it ra ry  or capricious.”^̂  In 

postulating the purpose, she noted the provisions of the Act "m anifest a societal 

repugnance to homosexual activity in the term inology used, for instance, the 

references to 'unna tu ra l '  offences and the 'abom inable ' crim e of buggery .”’̂ '’ She 

could find nothing in the Act th a t  pointed to a legitimate p u r p o s e .P r e j u d i c e  

against hom osexuality  w as an illegitimate purpose, and no o th e r  pu rpose  was 

forthcoming.

This is one of the  only examples in the Irish courts  of an objective actually 

being held to be invalid. It was a ra re  case w hen  it w as not possible to hypothesise  a 

legitimate objective for this measure. There is, to my knowledge, no o th e r  case like

6'* T he p lain tiffs w e r e  d isp lea sed  w ith  th is justification , su g g estin g  th a t "to c la ssify  lan d o w n ers... as 
cu lturally  accep tab le  and  u n accep tab le  is ob jection ab le  in itse lf  and r ed o len t o f  apartheid ."  Ibid  at 
128.
65 Ibid a t  7 S 

Ibid  a t 28.
It se e m s  on th e  face o f  th e  ju d gm en t th at Laffoy J stru ck  d ow n  a sta tu te  for p u rsu in g  n o  ob jective  in 

O'Shea v Ireland  [2 0 0 7 ] 2 IR 313 . A c lo se  read ing  o f  th is case, h o w ev er , sh o w s  th a t sh e  felt the  
ob jective  o f sa fegu ard in g  th e  in tegr ity  o f  th e  fam ily w ere  n ot in fact a ch iev ed  by th e  law . It sh o w s that 
ob jective  scru tin y  in Ireland is d ea lt w ith  by m ean s o f  rational con n ectio n , and w ill b e  d ea lt w ith  in 
that section .
« 8 [2 0 0 7 ] 4 I R 3 6 9 .

Ibid  a t 3 9 7 , [73].
70 Ibid a t  3 97 ,  [74].
71 [2 0 0 7 ] 4  IR 3 6 9  at 3 9 8 -3 9 9 , [7 7 ]-[7 8 ].
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it. Moreover, the  s ta tu te  in this case was w ritten  in the  mid 19'*’ Century; this bias 

tow ards  hom osexuality  was surely not an objective th a t  the legislature of 2007 

would  have su p p o r ted  or defended. It is the re fo re  no t a particularly  s trong  judicial 

stand  against legislative objectives, and is unlikely to occur outside  of this unusual 

c ircum stance of a law motivated by an ou tm oded  moral hangover.

Factual Reality Underlying Objectives

The Irish courts  have not tended  to look behind  the objective being asserted  

to question  w h e th e r  the  reality of the situation backs up tha t assertion , though it has 

recently  been  es tablished tha t the State can p resen t  evidence to establish even 

g rea te r  im portance  than  the courts might presume.^^

This issue is significant, as the w eight of the objective will be vastly different, 

and the rational connection of the law will be affected, depending  on this. It is 

particularly  im p o r tan t  w here  a very grave situation is being depicted, and the law is 

said to re s to re  or m aintain  public order. If this is accepted  a t the objective stage, it 

will bias the Heaney te s t  in favour of the State throughout.

However, it is precisely in such a situation th a t  the courts  might wish to defer 

to the State’s particu la r  determ ination  of the gravity of a situation, because of the 

peculiar com petence  and expertise of the elected b ranches  in dealing with crisis. 

There  is p robab ly  a middle ground -verifying, as far as p o s s i b l e , t h e  facts that 

found the  State 's  a s se r t io n -  tha t does not entirely defer, no r  underm ine  the efforts 

of the State to deal w ith  crisis.

fi) Offences A gainst th e  S tate  Regime

This issue has arisen  with the Offences Against the  State regime, most 

particularly  the  Offences Against the State Act 1939. T hat Act is designed to com bat 

activity th a t  underm ines  public o rder  and the  au thori ty  of the  state.

P J  Carroll v M m is ter fo r  Health  [2005] 1 IR 294, discussed below .
In tiie event that the State's assertion cannot be fully verified, perhaps based on secret intelligence 

or other sources that are not available to the court, there is a peculiar problem  of epistem ic and 
norm ative deference as w'ell. It is peculiar because, though it relates to facts, it is possib le to knov/ 
truth o f the facts alleged, but it is undesirable for the State to reveal this information. Therefore, it is a 
kind o f norm ative deference to the decision of the State not to reveal the information.
“̂̂ The long title o f the Act reads: "An act to make provision in relation to actions and conduct 

calculated to underm ine public order and the authority of the state, and for that purpose to provide 
for the punishm ent o f p ersons guilty o f offences against the state, to regulate and control in the public 
in terest the form ation o f associations, to establish special criminal courts in accordance with article 
38 of the constitution  and provide for the constitution, pow ers, jurisdiction, and procedure o f such
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Unsurprisingly, this Act has been  subject to frequen t constitutional challenge, since 

it establishes trial w ithou t jury, allows extended detention, dem ands  account of 

one's m ovem ents  w ith  a penalty  for silence, and imposes w ide ranging penalties for 

those who violate it.

Obviously, the fact th a t  this Act pursues  a particularly  compelling aim has 

aided the State in its a t tem p ts  to defeat these  challenges. In particular, m any  of the 

m ost radical provisions -su ch  as compelling a s ta tem en t of w h e reab o u ts  and the 

functioning of the  special criminal co u r t-  w ere  contained in Part V of the  Act. Part V 

is no t generally in force; it only comes into force "as and w hen  and  for so long” as the 

Government is satisfied th a t  "the ord inary  courts  are  inadequate  to  secure  the 

effective adm in is tra tion  of justice and the preservation  of public p e a c e . . S u c h  a 

declaration by the  G overnm ent can be undone by e ither the  G overnm ent or the  Dail 

w hen the situation has abated. It is thus a s ta tu to ry  provision th a t  is only to be used 

in the m ost exigent circumstances, w here  the o rd inary  adm in is tra t ion  of justice 

would simply not be possible.

The problem  is tha t this provision has not been used only in the m os t exigent 

circumstances. On August 22"^  ̂ 1939, the governm ent m ade the requ ired  declaration 

and Part V of the Act w as b rought into f o r c e . T h i s  declaration w as rescinded in 

May 1972, bu t  ano th e r  declaration b rought Part V back into force immediately. The 

circumstances facing the nation in 1939, both with the th rea t  of param ilitaries  and 

the outbreak  of the Second World War, could very  easily be considered  sufficiently 

exigent to justify these  m easures. However, it has been in force constan tly  since 26^'’ 

of May 1972.'^’̂ Part V is still in force. There have surely been  tim es during  this 

period w here  the o rd inary  courts  w ere  sufficient to adm in is te r  justice, ye t the State 

has never acknow ledged this.

Despite this, judges not only ignore the fact th a t  this exigency might be a 

myth, but also give these  concerns substantial w eight w hen  exam ining Part V of the 

1939 Act. Since it will only be in force in exigent circumstances, any  provision of it 

therefore is in pu rsu it  of a very  im portan t objective, and will fare very  well in any 

balancing exercise. The recognition of this objective leads to deferentia l application

courts, to  repeal certa in  en a ctm en ts  and to  m ake p rov ision  gen era lly  in re la tion  to  m atters con n ected  
wfith the m atters a foresa id .”

S. 35 (1 ) and (2 ] , O ffences A gainst th e  State Act 1 940 .
Iris Oifigiuil, 22  A ugust 1 9 3 9 .
Cox V Ireland  [1 9 9 2 ] 2 IR 5 0 3  at 518 .
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of the Heaney test, as the courts will be at great pains to give deference to the State 

in respect of how the security of the nation will be protected.

In Cox V Ireland, the Supreme Court gave significant weight to the objective of 

the impugned measure, which was activated after conviction in the Special Criminal 

Court7^ Without any inquiry into the reality of the situation, or the facts underlying 

the declaration, Court afforded the objective in question great weight.^^ Similarly, in 

Heaney v Ireland, C o s t e l l o  j noted that the impugned provision "only applies when 

Part V of the Act of 1939 is in force, that is when a proclamation is in force to the 

effect that the Government is satisfied that the ordinary courts are inadequate to 

secure the effective administration of justice and the preservation of peace and 

order."si The government's belief was not questioned by the judge.

In DPP V Quilligan,^'^ Walsh J treated Part V of the Act as "emergency 

provisions’’̂ ,̂ but made no effort to question w hether or not such an emergency was 

existent, and specifically rejected the notion that a judge could question w hether a 

particular instance of the use of those provisions was dealing with subversive crime 

that would bring on such an emergency.^'^ The Supreme Court has since rejected the 

idea that the courts could question the decision of the Government in these matters, 

saying the existence of such an emergency is primarily a political question.

While there might be cogent reasons, based on the separation of powers and 

competence of the various branches of government, to say that the existence of 

circumstances justifying the continuation of Part V w arrants  substantia! deference, 

this greatly strengthens the State’s objective and gives the impugned law a much 

better chance of withstanding this review. This is done without regard to whether

"The Court is sa t is f ied  that the  State is entitled , for the  protec t io n  o f  public  p eace  and order, and for 
the  m a in ten a n ce  and stabili ty  o f  its o w n  authority, by its la w s  to  p rov ide  o n ero u s  and far-reaching  
forfeitures im p o se d  as a major d e terren t  to the  c o m m iss io n  o f  cr im es threa ten in g  such  p eace  and  
ord er  and State authority." Ibid  at 5 2 2 -5 2 3 .
”  Of co u rse  in Cox, th e  p resu m ed  im portance  o f  th e  m ea su re s  did  n ot  sa ve  it, as it w a s  not rationally  
c o n n ected  to th at  h igh  objective.
80 [1 9 9 4 ]  3 IR 5 9 3 .
8' Ibid  at 608 .
82 [1 9 8 6 ]  1R 495.
83 Ibid  at 506 .
8̂1 Ibid  at 510 .
85 K a van a gh  v Ire lan d  [ 1 9 9 6 ]  1 IR 321  at 354: "Provided th e s e  p o w e r s  have b ee n  exerc ised  in a bona  
f i d e  m an n er  th e  ord in ary  courts have no function in relation to them . T h ere  is a certain  logic in this... 
T he q u est io n  o f  th e  w h e th e r  the ordinary courts are or are not a d eq u a te  to  se cu re  th e  adm inistration  
o f  justice  and th e  p re serv a t ion  o f  public p eace  and order  is prim arily  a political q u est ion ,  and, for that  
reason, is left to  th e  leg is la ture  and the  executive."
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there such exigent circumstances actually exist; the fact that the State says they do is 

sufficient.

f i i l  Crim inal Assets Bureau

McGuinness ] adopted a different approach in the High Court in Gilligan v 

Criminal Assets Bu r e au , w h i c h  is an unusual example of a court conducting an 

enquiry as to whether the exigent circumstances the law was claiming to combat 

tru ly  existed. Mr Gilligan claimed that the Bureau’s process for seizure of assets 

amounted to demanding that the targeted person prove that he was not a criminal, 

thus assuming, w ithout tria l or crim inal procedures, that he was a crim inal. This 

raised constitutional concerns as a violation of privilege against self-incrim ination, 

the presumption of innocence, property rights, a shifting of the burden o f proof to 

the accused, and a possibly retrospective effect, insofar as it  seized the proceeds of 

crimes committed before the enactment of the statute.

McGuinness ) noted that, unlike many other cases dealing w ith  the right to 

silence and other restrictions on Article 38.1 rights, this case did not arise in 

connection w ith  the Offences Against the State Act regime. She observed that the 

Heaney test requires that the measure must be assessed relative to the "situation 

that gave rise to its enactment", and thus the role of the Court was to "as matter of 

proportionality, consider whether the situation as regards major crime in this 

country described in the evidence ... in fact justifies the enactment o f measures 

which are, i f  not draconian, at least out of the ordinary run of civil legislation.” ^̂

Unlike the cases involving the Offences Against the State regime, McGuinness 

J did in fact examine the state interest in great detail, and look at the evidence 

presented to establish whether the situation was as grave as had been presented to 

the Court. She then compared the serious circumstances that motivated the 

Proceeds of Crime Act 1996 to those that motivated the Offences Against State Act 

regime, and concluded that there was a threat of sim ilar gravity underlying this 

enactment. Evidence at tria l had established there was "an entirely new type of 

professional crim inal who organises, rather than commits, crime and who thereby 

renders himself v irtua lly  immune to the ordinary procedures o f crim inal

86 [1998] 3 IR 185.
87 Ibid at 214.
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investigation and  p r o s e c u t i o n . W h i l e  acknow ledging m edia exaggeration of the 

ex ten t of the  phenom enon , which tended  to incite hysteria, she held th a t  the effect of 

these  crim inals w as serious and w orsening, especially in relation to drugs. In the 

end, she upheld  the law.

The objective analysis of McGuinness J is far m ore  robus t  than  the o rd inary  

approach  of Irish courts. She adopts  an evidence-based approach, relying on 

evidence actually  p resen ted  a t trial, to en su re  th a t  the  gravity of the situation was 

real ra th e r  th an  constructed. She is careful to sep a ra te  reality from m edia hyperbole. 

This is a far cry from accepting assertions  of im portance  and exigency.

(iiil E n t i t le m e n t  of th e  S ta te  to P re se n t  Evidence

Since the  State does not bear  the burden  of proof of the  justification of the 

law,®^ it is no t necessary  th a t  the State in troduce factual evidence.^° However, a 

recent S uprem e Court case highlights the en tit lem en t of the State to in troduce 

factual evidence, in case it becom es necessary  to defend the justification of the law 

after the plaintiff has assailed it. The State can offer p roof of the im portance of the 

m easure  in excess of tha t im portance tha t the Court will presum e.

In PJ Carroll v Minister fo r  Health, t o  defend a ban  on tobacco advertising, 

the State w ished  to establish not only tha t smoking is harmful, which w as conceded 

by the tobacco com panies, bu t also the huge extent of th a t  ha rm  and the dangers  of 

advertising, in o rd e r  to justify very severe restric tions on expression. The plaintiffs 

said these  factual issues w ere  not in dispute, and the  evidence w as unnecessary , and 

the High Court judge agreed.

The S uprem e Court reversed  this decision, and in so doing, m ade several 

significant s ta tem en ts  abou t the role of facts in constitu tional litigation. First, the 

Court no ted  th a t  generally the re  w as no req u ire m en t th a t  the State go into expert 

evidence to justify its laws, as "the Oireachtas is entitled  to legislate on the basis of 

its belief and general experience."^^ The Court also noted  the  State would no t be

88 Ibid  at 2 40 .
89 See  b e lo w  at n o te  2 2 6  and acco m p an y in g  text.

For an o v e r v ie w  o f  the  role  o f  e v id e n ce  and facts in con st itu t ion a l litigation in the  t im e  before  the  
Heaney  test, s e e  Ann Sherlock, "Facts, E vidence and Opinion in Constitutional Litigation: The  
E xperience  in Ireland,” (1 9 9 1 )  4 0  ICLQ 4 25 .
*̂1 [2 0 0 5 ]  1 IR 2 9 4 .
92 Ibid a t  317.
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entitled to introduce evidence of the intention of particular members of the 

Oireachtas when passing the law. However,

that is quite different from suggesting that there cannot be evidence of 
objective external facts existing at the time that the legislation was enacted. 
Indeed, this would seem to fit in with the first of the three tests set out by 
Costello J in relation to proportionality.^^

The State had to be allowed to introduce evidence, as this might be essential if the 

law was in danger of failing elements of the Heaney test, particular rational 

connection, and also the final balancing test. The concession of the harm of tobacco 

was not sufficient to render the evidence irrelevant, because "the proportionality of 

the impugned legislation in this case is not admitted.

It is unclear what a court does if the State does not or cannot present such 

evidence. Where facts cannot be presented, such as during an Article 26 reference 

conducted under pressure of time, the courts would likely take the State’s case at its 

highest, a form of empirical deference.^^ Similarly, due to a very strange procedural 

history, the Supreme Court recently struck down the Mental Health Act 1945 

without a great deal of factual evidence, and saw this as an exception to the usual 

reliance of the Court on factual circumstances.'^^

The Irish courts approach to objectives had been far from robust. In every 

respect, the analysis of objectives is weak. The objective stage of the Heaney test, at 

its strongest does not pose any real obstacle for rights-restrictive laws to overcome, 

and, at its worst, undermines the strength of the Heaney test overall.

R a t i o n a l  C o n n e c t i o n

The test of rational connection between means and ends has had little impact 

in Ireland. In many cases, it is not dealt with at all,^  ̂or brushed aside and treated as

Ibid at 318.
Ibid.
In Pj Carroll, the Suprem e Court noted this possibility, calling it "sui iuris" {ibid at 319) and noting  

that the roll o f evidence in such cases had not yet been decided.
’^See Blehein v Minister fo r  Health [2009] 1 IR 275 at 280, [13]: "Unfortunately, because of the 
history o f serial proceedings by the plaintiff, this constitutional issue has been  separated from 
findings o f fact. Determ inations of constitutionality of legislation are best m ade on a bed of fact. 
However, special circum stances have given rise to these proceedings, as referred to earlier in the 
judgment."

See, for exam ple, the Suprem e Court in Heaney v Ireland  [1996] 1 IR 580.
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self-evidently established.^^ There are some isolated examples in the pre-Heaney 

case law, such as Blake and where rational connection has made an impact, 

but these are sparse, and no more frequent in the post-Heaney case law. In this 

section, I will look briefly at some successful examples, and then examine some 

possible explanations for why this is so rarely successful.

Strong Application of the Rational Connection Test

The few cases where rational connection has been applied in a searching 

manner have been challenges to the breadth of the law -  allegations that the law 

targets people it should not logically target having regard to its objective. In short, 

rational connection is endangered by laws that cast too wide a net.^^’o

An example of this is provided by McCann v District Judge Monaghan}^^ 

Laffoy J in the High Court struck down as unconstitutional s. 6 of the Enforcement of 

Court Orders Act 1940, which provided for the imprisonment of debtors in default. 

There were several reasons for this u n c o n s t i t u t i o n a l i t y , one of which was its 

disproportionate infringement of the right to liberty. Laffoy J said the objective of 

the law - to  enforce agreements and facilitate the payment of debts from those who 

wilfully refused- was clearly le g i t im a te .H o w e v e r ,  there was no mechanism to

See, for example, Re Article 26 and the Planning and Development Bill [2000] 2 IR 321, at 349: "It is 
accepted on behalf of the State that the use of planning legislation, which has traditionally been 
concerned with the orderly and beneficial planning and development of the physical environment, for 
a purely social objective of this nature is novel and even radical. The court is satisfied, however, that 
it is an objective which it was entirely within the competence of the Oireachtas to decide to attain, as 
best it could, by the use of planning machinery." In Dellway Investments  v NAMA [2010] lEHC 364 at 
[10.14], the Court said tha t  it "could hardly be doubted" tha t there  was rational connection between 
means and ends in this case.

See Chapter 6, text accompanying note 92-97.
There has been less success with arguments tha t laws are underinclusive -  that is, tha t they do not 

include all those they should. The courts tend to regard progressive realisation of a goal to be a 
sufficient excuse for this. See for example Enright v Ireland  [2003] 2 IR 321 at 345 where Finlay- 
Geoghegan ] said: “It appears to me having regard to Article 40.3.1 tha t it is permissible for the State, 
when enacting legislation which seeks to defend or vindicate personal rights of the citizens, to have 
regard to the practicality or feasibility of imposing the proposed obligations on different classes of 
persons and to distinguish between persons upon whom the Oireachtas considers it feasible to 
impose the obligations and those upon whom it considers it would not be so feasible." The Irish 
courts have recently gone so far as to suggest the failure of a sta tute  to provide something cannot 
render  the sta tu te  unconstitutional, as the problem is not with the statute, but with w hat the statute 
is not. Statutory omission might create an unconstitutional circumstance, but it does not impugn the 
statute. Carmody v Minister fo r  Justice [2010] ILRM 157.

[2009] 4 IR 200. See Paul Gallagher, "The Irish Constitution— Its Unique Nature And The 
Relevance Of International Jurisprudence” (2010) 45 Ir. Jur. (ns) 22.
'02 There were  argum ents on fair procedures as well as the ones on liberty discussed here and the 
irrationality of not treating those facing imprisonment for non-paym ent of debt the same way as 
people facing criminal penalties.
103 [2009] 4 IR 200 at 257, [158].
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exclude such people who were bona fide  unable to meet their debts from the scope 

of the procedure. In targeting such people, the law was "arbitrary, unfair and not 

based on rational considerations. It is an unreasonable and unnecessary 

interference with the debtor's right to personal liberty."^0'^ The judge also thought 

that this caused minimum impairment i s s u e s , b u t  the primary reason for this 

statu te’s invalidity was its excessive breadth.

A similar situation occurred in Blehein v Minister for Health.'^^  ̂Though there 

were several reasons for the invalidity of the law in that case, one was that the 

statute presumptively barred the civil law claims of all people detained under the 

Mental Treatment Act, 1945 in an a ttem pt to stop vexatious litigation, and only 

allowing two potential grounds of claim to proceed. Some of the litigation barred 

was not vexatious, and should not have been targeted. The law was therefore 

"arbitrary.” °̂̂

The Seemingly Tautological Nature of Rational Connection

The core problem with the rational connection test is that it appears to be a 

tautology. As Doyle notes,^°^ and as discussed in Chapter if courts hypothesise 

objectives, there will almost always be rational connection between means and 

ends; the ends were imagined by looking at the means and wondering what they 

might have set out to do; it would be unusual indeed if, when compared to the 

means, those hypothesised ends did not pursue them.

Of course, this of itself does not render the test useless, as if the courts 

demanded very close tailoring, there could still be problems; the law might not be 

sufficiently precise to avoid tailoring i s s u e s . H o w e v e r ,  the tailoring requirement is 

not close: it requires only that the connection be rational, ra ther than close or 

narrow, and the courts have hypothesised objectives specific enough to overcome

lO't Ibid  at 2 5 8 , [159 ],
105 T he judge su g g ested  th at fact that th e  sta tu to ry  proced u re w ou ld  a llo w  th e  im p riso n m en t o f  
so m e o n e  w ith  a sse ts , rather than  requ iring  th e  cred itor  to  attach  th o se  a sse ts , d id  n o t m in im ally  
im pair rights. H ow ever, I su g g e s t  that th is  is in  fact an o th er  in stan ce  o f  fa ilure o f  rational con n ection , 
in so far  as it targets  in d iv id u a ls im p rop er ly  w ith  im p rison m en t rather than  e x c e ss iv e ly  lim it th e  right 
to  liberty.
106 [2 0 0 9 ] 1 IR 2 7 5 .
107 Ibid a t  281 ,  [18],
108 D oyle, n o te  40 , a t 118 .
109 C hapter 2, n o te  2 7 -2 9  and a ccom p an y in g  text.
110 D oyle, n o te  4 0 , a t 118 .
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really any difficulty in tailoring, or multiple objectives to justify different elem ents of 

the law

fi) Loose T ailo ring  and  D eference

This is fu rther  diluted by deference show n by the Irish courts; instead of 

insisting th a t  the  m easure  actually advances the  objective, the courts  often ask 

w h e th e r  the  legislature could reasonably  have considered  the m easure  to be 

effective at achieving tha t end. Doyle cites Re Article 26 and the Em ploym ent Equality 

Bill 1996  as an exam ple of th is,i“  w hen  the Suprem e Court considered  the s. 33(1] 

exclusion of m easures  designed to in tegrate  those over 50 into em ploym ent from 

the scope of the  Bill’s equality provisions. The Court said:

No doub t in this instance the age limit chosen does not correspond  to any 
recognised threshold. Where, however, as here, the  Oireachtas w as dealing 
with a specific problem  in ensuring tha t its legislative goal of equality of 
em ploym ent did not unnecessarily  frus tra te  ano th e r  objective of eliminating 
or reducing long-term unem ploym ent, it w as entitled, as a m a tte r  of social 
policy, to choose be tw een  fixing the relevant age a t w h a t  w as an appropria te  
level or employing ano ther  and m ore  flexible, bu t it may be a less practicable, 
yardstick, such as the length of time an individual is reg is tered  as being one 
of the  long-term  unemployed. While it is possible to argue th a t  the  Oireachtas 
has m ade the  w rong choice, tha t cannot am oun t to a finding tha t the 
classification for which they have adopted  [sic] is irre levan t to the objective 
in tended  to be achieved or unfair or i r r a t i o n a l .

The Court w as not willing to maintain a rgum en ts  tha t the  State’s distinction was 

incorrectly  d raw n  for the purpose  of achieving its ends; it w as sufficient th a t  the 

distinction w as  not irrational. Oddly, the Court, in a different p a r t  of the judgment, 

adop ted  a bizarrely  s trong  e lem ent o f  t a i l o r i n g . ^ ^ ^

The framing of objectives also leads to the dilution of the  rational connection 

test. The first w ay this can happen  is w hen  several objectives are  possible, and the 

judge chooses th a t  objective which ensures  tailoring is unproblem atic. Doyle

at 116.
112 [1 9 9 7 ]  2 IR 3 2 1 ,  at 3 4 8 -9 .
113 T he Court objected  to the  im p osit ion  o f  the  burden  o f  a cco m m o d a t in g  d isab led  e m p lo y e e s  being  
place on  the  e m p lo y e r  rather than so c ie ty  at large, b a sed  on  a principle  sim ilar  to  the  o n e  enunciated  
by th e  Court in B lake v A tto rn e y  G eneral [1 9 8 1 ]  IR 117 .  See [1 9 9 7 ]  2 IR 3 2 1  at 3 6 6 -8 .  It is unclear  w h y  
em p loy ers ,  w h o s e  p r e m ise s  m ight have to be  im p ro ved  in ord er  to a c c o m m o d a te  d isabled  
em p lo y ees ,  are  n o t  a valid and rational target to bear the  majority o f  th e  cost  o f  this a ccom m od ation ,  
esp ec ia l ly  hav ing  regard to th e  ex te n s iv e  sav ing  m e a s u r e s  to  p rev en t  hardship. See a lso  the  
d iscu ss io n  o f  sav in g  c la u ses  b e lo w  at note  2 0 7  and a c co m p an y in g  text.
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suggests that Costello J was free to choose between several possible objectives in 

Heaney, and picked the one that balanced tailoring and legitimacy. There is 

nothing per se wrong with this, but it is suggestive of a non-interventionist stance on 

the part of the courts.

(ii) General Objectives

A judge can also choose an objective that is so general that it necessitates 

very little scrutiny of the law in action to determine w hether or not there is rational 

connection. As noted above, the Supreme Court in Heaney defined the objective of 

the measure so generally that it did not even fully establish the effects of the 

measure.^^^ If the Court had concluded that the objective of the measure in that case 

was to help in the investigation and prosecution of violent crime, then the 

statements would be have to be admissible at trial for that end to be achieved. If the 

objective were merely related to investigating, but not prosecuting, subversive 

crime, then there would no need to admit the statements at trial. Without the effect 

being determined, a rational connection inquiry is impossible.

There may be a more substantive objection to this phenomenon than the 

previous one. Here, the objective is defined so loosely that it fails to be a justification 

for the specific rights restriction at all. This presents conceptual problems with the 

integrity of the standard of review, because it is hard to say the restriction itself is 

properly examined or explained. It amounts, in essence, to non-review.

fiiil Multiple Objectives

Another way in which objectives can circumvent rational connection is when 

multiple objectives operate to correct any potential flaw in tailoring.

A good example of this approach is provided by the Supreme Court judgment 

in Murphy v IRTC.^^^ Mr Murphy wished to broadcast a radio advertisement for an 

open meeting in his faith centre where a film about the resurrection of Christ would 

be shown. He was prevented from doing this by the Irish Radio and Television 

Commission, which banned the advertisement pursuant to s. 10(3) of the Radio and 

Television Act 1988. That section provided; "No advertisement shall be broadcast

11'* See Doyle, note 40, at 119-120.
115 See above at note 41 and accompanying text.
116 [1999] 1 IR 12.
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which is d irected tow ard  any reUgious or poHtical end or which has any relation to 

an industrial d ispu te .” Mr M urphy claimed tha t section w as a d isp roportionate  

restric tion on, in ter  alia, his constitutional right to free speech.

The S uprem e Court justified the m easure  in th ree  ways, going fu rther  than  

Geoghegan J had  in the  High Court. First, the con ten t of the res tric ted  speech in all 

th ree  categories re la tes  to divisive issues, so preventing  divisive broadcasting was 

one of the pu rposes  of the measure. However, Mr M urphy had argued  tha t such 

speech was allowed in various o ther  forms th a t  w ere  no less divisive; he was 

allowed to post, and  had posted, an alm ost identical m essage on billboards. He 

suggested this u n derm ined  the tailoring of the law. The second objective found by 

the Court und ercu t  this argum ent: to ta rge t radio- and te levision-based speech, 

because they w ere  the  m ost intrusive type of speech.

The Court then  added  yet ano ther  objective: "the Oireachtas may well have 

though t tha t in re la tion to m atte rs  of such sensitivity, rich m en should not be able to 

buy access to the  a irw aves to the de tr im en t of the ir  poo rer  rivals.''^^^ This additional 

objective is essential to rationalise the law. Mr Murphy had argued  tha t religious and 

political con ten t could still be b roadcast on radio outside the context of 

advertisem ents , even if it w ere  as divisive and intrusive as an advertisem ent. The 

additional objective - to  stop the rich buying su p p o r t  for the ir  op in ions-  is the only 

plausible way to justify this o therw ise  a rb itra ry  distinction. All of these  objectives 

w ere  hypothesized by the Suprem e Court; the High Court judge had com plained tha t 

the State had offered no evidence for w ha t the  policy underly ing the Statute might

be.118

By hypothesizing multiple objectives, each for a different e lem ent of the law, 

the  Court w as able aver t  serious rational connection problem s. If one chose no t to 

recognise so m any  objectives, then  the fact th a t  the law selected a very  narrow  

subse t of religious, political and industrial d ispute-re la ted  speech w ould  be a sign of 

irrationality. In fact, it changed these potential flaws into benefits. W hen the 

objective includes an explanation for this unusual tailoring, then  tha t tailoring is no 

longer a sign of irrationality  bu t a sign a m inimum im pairm ent. The State could have 

m ore bluntly ta rge ted  all speech on a certain  divisive topic, bu t  instead chose only

"7 Ibid a t  22.
Ibid  at  21. The S u p rem e  Court, h ow ev er ,  th ou gh t it w a s  "possible to  gain so m e  a ss is ta n ce  on this  

p oin t  by exa m in in g  th e  con text  in w h ich  the prohibition ap p ears  in th e  Act o f  1988."  Ibid.
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particular media, and then  particular types of speech w ithin  those  media. Far from 

being a w eakness, the seemingly a rb it ra ry  targeting of speech becom es a boon. It is 

hard  to think th a t  any law could be be t te r  tailored to these  objectives, because  in 

fact the objectives w ere  ta ilored to the law.

This does no t necessarily  p resen t  a conceptual problem, but, if done 

consistently, it could resu lt in a profoundly  non-in terventionist s tan d a rd  of review. 

Most laws could be justified through the postulation of multiple objectives. W hen it 

is not always done, it raises the possibility tha t the courts  can hypothesise  multiple 

objectives if they  wish to uphold the law, or decline to do so if they  w ish to s tr ike  it 

down.

Rational Connection as Indirect Objective Scrutiny

Finally, as argued previously,^^^ it is possible tha t rational connection can 

serve an additional pu rpose  in indirectly scrutinising objectives w hen  they  are 

hypothesised, and illicit motivations will not be recognised unless th e re  is no other 

explanation underly ing the law. It is possible tha t bad tailoring reveals tha t the  law 

is not actually m otivated by those concerns which appear  to m otivate  it, bu t ra the r  

by ano ther  objective, or no objective a t all.^^o

We can potentially  see this at w ork  in An Blascaod M6r Teo v Commissioners 

o f Public Works in Ireland.^ '̂  ̂As d iscussed earlier, Budd J thought th a t  the objective 

of the law in this case w as q u e s t i o n a b l e . 122 m ust have suspected  th a t  the 

plaintiffs w ere  simply disliked by those tha t m ade the law. However, he pu t aside his 

reservations, and  exam ined the law based on its m ost plausible valid objective: 

a ttem pting  to p reserve  the Great Blasket. He found the reality  of the  m easure  

dissonant with this goal:

it involves the likely fu rther  de teriora tion  of buildings in the  village ow ned by 
the exem pted  classes.... There a re  obvious difficulties in pu tting  into effect a 
scheme of conservation of traditional dwellings if som e of them  are  in the 
Park and o thers  are  in terspersed  am ong them  and still in p rivate  h a n d s . 1 ^ 3

11  ̂T his p o in t has b een  d ev e lo p ed  in C hapters 2 and 5.
120 T his p h en o m en o n  w a s  lik ely  seen  in Blake v A t to rn e y  General  [1 9 8 1 ] IR 11 7  -  th ere  w a s  s im p ly  no 
o b jective  w h a tso ev er  b eh in d  th e ch o ice  o f  p rop erties subject to  ren t control. See C hapter 6, n o te  92.
121 U nreported , High Court, Budd February 27''’ 1 9 9 8 .
122 See ab ove at n o te  6 0  and accom p an y in g  text. He th ou gh t th e  law  to  be "an u n u su a l and dub ious  
c lassifica tion  w ith  e th n ic  and racial overton es ." Ib id  at 127.
^^^Ibid a t 75.
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He noted the d issonance in lineal descendants o f  past residents keeping their  

land, even  if they had no other connection with the land, w h ile  the plaintiffs, w h o  

had taken active s teps toward preservation and spent personal resources to rebuild  

the island, had their land expropriated . 1 24  goal w ould be better accomplished  

w ithout the discrimination in question. To put it another way, there w as  no rational 

connection b e tw een  m eans and ends.

The judge had reservations about the objective of the law, but put them aside. 

However, the possib le  legitimate objective did not justify the m easure. The tailoring  

requirem ent illustrated that the valid objective did not underlie the law.

In the m ore recent case o f  O'Shea v Ireland , L a f f o y  j struck dow n s. 3 (2 )  of  

the Deceased Wife's Sister’s Marriage Act, 1907, as am ended, which prohibited a 

man from, in ter alia, marrying the former wife o f  his brother, unless his brother  

w ere  dead rather than divorced. The Plaintiffs w ished  to enter such a marriage, and 

sought a declaration that the Act w as unconstitutional.

Having extensively  canvassed potential rationales for prohibition on such a 

marriage, including effect on children, and the stability o f  the marital unit, she could  

not find that these objectives underlay the measure.

In m y view, the argum ents advanced in defen se  of the current necessity  for 
the specific prohibition based on affinity at issue here, on the basis of reason  
and com m on sense, fail to dem onstrate  that the family or the institution of  
marriage or the com m on good would be endangered if the restriction did not
exist.^26

This w as  clearly a rationality problem, as Laffoy J paid significant attention to the  

fact that such a marriage w ould be allowed if the former husband w ere  deceased  

rather than d i v o r c e d . ^ ^ 7  n q i - could the stability of the family plausibly be advanced  

from the measure. The objective w as not a c h i e v e d .

124 Ibid  at 76.
125 [2007] 2 IR 313.
126 Ibid at 333,  [58],
127 Ibid at 332,  [54].
128 What m akes this particularly relevant is that Laffoy J actually fram es this as an issue with the law  
lacking an objective. She said: "From an objective standpoint, there is no basis for concluding that any 
benefit is conferred by the existence of the restriction, so that, in my view , the question of 
proportionality does not arise. Nor is there any basis for concluding that there is any rational 
justification for the ex istence of the restriction." Ibid at 333, [58] Laffoy J used effects to figure out 
that the potential objectives of the State in safeguarding m arriage and family w ere not in fact 
achieved. Though she fram es it as a problem  w ith objectives, it w as rational connection analysis that 
show ed  that the possib le hypothetical purposes w ere not plausible.
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I believe these cases are a clear illustration of why rational connection can be 

useful, and how it stands in as a way to screen for invalid objectives w here those 

objectives are h y p o t h e s i s e d . ^̂ 9

By and large, we can say that the rational connection part of the Heaney test 

has proven to be very weak. From its few instances of strength, and its usefulness in 

indirectly scrutinising objectives, it is clear that this does not have to be the case. Its 

weakness is illustrative of the non-interventionist attitude that perm eates the case 

law on the Heaney test. However, the fact that its strength is so sporadic is 

problematic, as it indicates that judges could vary between different levels of 

intensity of review in different cases in order to achieve a particular result.

M i n i m u m  I m p a i r m e n t

The minimum impairment test is fraught with problems, both in theory and 

in practice; the Irish courts have struggled with its application. An example of the 

confusion surrounding the test can be seen in McNally v Ireland, where 

McMenamin j broke down the Heaney test into six principles. Three of these are 

alternative ways that the minimum impairment test might be described:

(b) w hether the means adopted are necessary for the achievement of the 
objective; ... (d) w hether the objective can be attained by other methods 
which may be more conveniently applied; (e) w hether the method chosen is 
the least restrictive and the disadvantage caused is least disproportionate to
the a i m . . . . ^ 3 1

In many cases, it is not clear how the test is applied; it is often said to be 

passed without further comment, or is elided with the balancing test. In other cases, 

it is discussed and passed, and sometimes it is discussed and failed. Some authors

129 It m ight be possib le to construct an argum ent that much of Ireland’s equality jurisprudence is 
based on the prem ise that a hypothesised  legitim ate objective can be validated by rationality  
analysis. The standard of review' for equality seeks out an objective, and conducts rationality analysis. 
This could be to ensure the objective found is actually the objective underlying the law, rather than a 
cover for an im proper discrim ination. This v iew  is bolstered by the fact that certain classifications 
may be view ed  as suspect, such as race, and the closen ess of tailoring required to pass the test w ill be 
increased, suggesting that the tailoring is used as a w ay to gauge w hether or not the objective is 
genuine.
130 [2009] IEHC 573. 
i3 i/ i,/d a t[1 8 3 ] .
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explained this as the test  somet imes  being applied and somet imes  not.^^^ \ suggest  a 

different  explanation.  There are some cases tha t  s imply fail to discuss min imum 

im pairm ent  analysis  at  all, and we cannot  be sure  w h a t  happens  in these instances. 

However, w h e n  it is discussed,  I suggest  tha t  w e  can general ly see a consistent  

a p p r o a c h : ^ 3 3  Irish courts enunciate and apply a very w eak  but  coherent  form of 

minimum im p a i rm en t  analysis.

Elision with Balancing

The elision be tween  balancing and minimum im pai rm en t  is seen in Ireland, 

as it is in Canada,  but  in a som ew ha t  different form. While in Canada, the elision is 

substantive,  with  balancing being conducted in the guise of minimum impairment,  

the elision in Ireland is primari ly r h e t o r i c a l . I r i s h  judges, in the language they use, 

relate the m in im um  im pairm ent test  to the quest ion of propor t ionali ty balancing, 

and do not  keep them separa te  and distinct. Combined with a general lack of 

analysis on these  points,  it makes it very difficult to establish w ha t  is at  work  in any 

given case.

fil Rhetorical  Elision

This p rob lem was  seen in Heaney itself,i^^ w h e re  Costello J applied min imum 

im pairm ent  and balancing together:  "What falls for consideration,  then,  is w he the r  

these res tr ic t ions  impair  the suspect's  rights as little as possible and are such tha t  

their  effects a re  propor t ional  to the objective which the section seeks to achieve."^^^ 

After a brief  discussion of the o ther  protec t ions the accused enjoys tha t  would 

ensure  a fair trial, he concluded "that the restr ict ion on the r ight  to silence imposed 

by the section cannot  be regarded  as excessive and tha t  it is p ropor t ionate  to the

132 Brian Foley, "The Proportionality Test: Present Problems” [2008] 1 jSlJ 67.
133 There are som e cases, such as Blehein v Minister fo r  Health [2009] 1 IR 275, and McCann v District 
Judge Monaghan  [2009] 4 IR 200, w here the judge suggests a minimum impairment problem that 
would probably be better understood as a rational connection issue. Rational connection problems  
arising from overbreadth of  legislation can appear to be minimum impairment problems even if they  
are not.
134 Substantive elision is seen Canada by the lack of work that balancing does, and the surprising, 
unexplained strength of  minimum impairment in som e cases. In Ireland, balancing is rarely used, but 
there are not many outlying minimum impairment cases that cannot be accounted for by the normal 
application of  that test.
135 [1994] 3 IR 593.
136 Ibid at 608.
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objective which it is designed to a c h i e v e . ” ^ ^ ?  There was no separation of these 

considerations, and no guidance on how either test should be appHed.

There are many other examples. In Murphy v IRTC}'^^ Geoghegan J in the High 

Court used opaque minimum impairment analysis that elides with the rest of the 

test. It was argued by the applicant that the section failed minimum im pairm ent in 

applying a blanket ban to achieve its objective, which was, according to the trial 

judge, the avoidance of o f f e n c e . I n  response to this allegation, the trial judge 

concluded: "On the legislation as it stands there are very few limitations on the right 

to advertise and in that sense proportionality has already been taken into 

account.''^'^^ Of course, proportionality in this sense has not "already been taken into 

account;" that implies that since the legislature considered the proportionality of the 

measure, the courts do not need to get involved. What the trial judge presumably 

m eant - the  Supreme Court characterised it in this manneri'^^- was that the law was 

limited in its effects on advertising speech overall, and thus minimally impaired 

rights. Minimum impairment and balancing are not at all separated in tha t case.

In the Planning and Development Bill case, the Court was "satisfied that [the 

measures] impair those rights as little as possible and their effects on those rights 

are proportionate to the objectives sought to be a t t a i n e d . NIB (No 1), the 

sum total of the analysis is that the restrictions "are no greater than the public 

interest requires. Their meaning is clear and they pass the proportionality tes^''^'^^ 

In Dellway Investments v NAMA, the High Court said that the question before the 

Court was w hether it interfered with rights "in a way which is more than that which 

is necessary to achieve the goal of the legislation and does so in a disproportionate 

way to the end sought to be achieved.” '̂'̂ '̂

The problem occurs frequently, with judges even invalidating measures as 

"disproportionate,” which would generally be associated with balancing, while

i37/fa /c/at610.
138 [1 9 9 9 ] 1 IR 12. The facts o f  th is  case  are o utl ined  a b o v e  at no te  116.
139 [1 9 9 7 ] 2 ILRM 467 .
^*°Ibid  at  478 .
141 [1 9 9 9 ] 1 IR 12 at 27.

[2 0 0 0 ]  2 IR 321  at 3 5 4 .  It should  be  n oted  that th e  Court did n o t  pay m u ch  m o re  a tten t ion  to the  
o th er  parts o f  th e  H eaney  t e s t  either. It w^as purely  s tated  to have p a ssed  w^ith no an a lys is  o f  any  o f  
th e  parts o f  the  test.

[1 9 9 9 ]  3 IR 14 5  at 180.
144 [2 0 1 0 ]  1EHC364 at [10 .15] .
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possibly applying m inim um  impairment a n a l y s i s . B y  m entioning the tests side- 

by-side, and not clearly separating them, the barrier b e tw een  the tests  is eroded.

fiil  Substantive  Elision

There are som e exam ples of more substantive elision betu'een the tests, 

which is similar to the approach seen  in Canada.

In the Supreme Court judgm ent in Heaney, m inim um  impairment analysis, 

the only limb of the test  really addressed by the Court, is passed with regard to the 

fact that the right to s ilence is not particularly important in the context of this law.

As already stated, the innocent person has nothing to fear from giving an 
account of his or her m ovem ents, even  though on grounds of principle, or in 
the assertion of constitutional rights, such a person m ay w ant to take a stand. 
However, the Court holds that the prim a fac ie  entit lem ent of citizens to take 
such a stand m ust yield to the right o f  the state  to protect itself. A fortiori,  the 
entitlem ent of those with som ething relevant to d isclose concerning the 
com m ission  of a crime to remain m ute m ust be regarded as of a lesser  
order.̂ '*̂ '̂

The correctness of this diminution of the importance of s ilence a s i d e , t h i s  is not 

minimum impairment analysis. In the Court sim ply stated that the restriction on 

rights w as not particularly serious, the Court w as engaged in balancing.

King v Minister f o r  the Environment , w h i c h  will be d iscussed later, 

applied an extraordinarily strong minimum im pairm ent test,^^^ but did so having

See, for example, DK v Crowley [2002] 2 IR 744.
1'*̂  One case also expresses general scepticism of blanket bans; Holland v Governor o f Portlaoise 
[2004] 2 IR 573. This stands in contrast to Murphy v IRTC, which expressed no general issue with 
blanket bans. See above. Moreover, in CC v Ireland [2006] 4 IR 1 at  77, the Supreme Court declined to 
defer to legislative judgment on the basis of Tuohy v Courtney because the rights w ere  not "balanced," 
with one right being essentially ignored; "The section in question here does not a ttem pt to balance 
two rights, one against the other. The section contains no balance; it wholly removes the mental 
element and expressly criminalises the mentally innocent. It need not necessarily have done so." This 
could be regarded as containing some suspicion of blanket bans.

[1996] 1 IR 580 at 590.
See Gerard Hogan, "The Irish Supreme Court; Major Developments, 1995-1996" (1997) 3 

European Public Law 180. 
i« [2 0 0 7 ]  1 IR296.

See below at note 221 and accompanying text.
The requirem ent in question was that prospective election candidates get a certain num ber of 

voters to endorse their candidacy by signing a form at a local authority  office. This could be onerous, 
as the office could be some distance from their constituency. The State claimed tha t only at a local 
authority office would there  be a fully up-to-date electoral register, so for the integrity of the process, 
it was the obvious choice. The Court disagreed, but did not say why. Perhaps they thought there  were 
sufficient venues for verification that were, or could be made, sufficiently secure. Alternatively, 
perhaps they thought there were methods of achieving this objective o ther than presentation of 
constituents a t a designated location. We have no indication of how onerous the Supreme Court
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found the measure to be "prima facie  disproportionate.” This seems to be conducting 

a sort of threshold balancing test, which, when failed, increased the stringency of 

minimum impairment.

Another case w here these tests ran together in substance is Dunnes Stores v 

Ryan}^'^ The case concerned s. 19 of the Companies Act 1990, which provided that if 

the Minister was satisfied that there was a need due to potential fraud or illegality, 

the books and records of a company could be examined, and statements could be 

taken from those involved. Failure to produce such record or make such a statement 

was an offence. S. 19(6) provided: "A statement made by a person in compliance 

with the requirements imposed by virtue of this section may be used in evidence 

against him." The courts had previously indicated that such a compelled statement, 

used in evidence, might be an unconstitutional violation of the right to silence.^^^

Kearns | in the High Court found that the sections requiring disclosure of 

documents to be constitutional; trial was a remote prospect at the stage the 

documents were demanded, and the documents were objective evidence. Nor did 

the threat of criminal penalty, of itself, constitute a constitutional problem. However, 

the statements that might have to be made alongside these documents were more 

problematic. There was no scope for saying the statements were voluntary; if they 

were not offered, an offence had been committed. The judge concluded "I find that s. 

19(6), by not immunizing answers given from later use in criminal proceedings, 

(and to that extent only) infringes the ‘minimum invasion' test enunciated by 

Costello I in Heaney."

There is no indication in Kearns J’s judgment as to why he thought that this 

measure failed the minimum impairment test, merely that he thought that it did. 

When defining the state interest in the impugned measure, he quoted Shanley J in 

discussing similar measures in Re NIB, who noted that as well as prevention of fraud, 

it was an objective of this part of the Companies Act that prosecutions should 

ultimately follow these in v e s t ig a t i o n s . I t  is obvious that w ithout the power to use

conceived this burden on the State to be, but it was clearly significant, as this fairly plausible 
explanation for the means chosen was rejected, when it would probably have been acceptable under 
the ordinary levels of scrutiny shown by the Irish courts.
152 [2002] 2 IR 60. See Foley, note 132, at 88; he does not give an explanation for its differences, 
deeming it just a strong application of minimum impairment.
153 R e  N I B  (No 1} [1999] 3 IR 145
154 [2002] 2 IR 60 at 123. The judge was bolstered in this conclusion by the fact that new amending 
legislation was to provide for just such an exemption.
155 [1999] 3 IR 145 at 165, quoted by Kearns J, [2002] 2 IR 60 at 117.
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s ta tem en ts  like these  in subsequen t prosecutions, it would be m ore difficult to 

convict people. The objective is m ore fully fulfilled by the m ore  restric tive measure. 

So u^hy did this fail m inim um  im pairm ent?

Since the judge did not e laborate  a t all on w h a t a lternative  m easure  he 

envisaged being m ore  appropria te , the m ost likely explanation is th a t  this is an 

exercise in balancing in the guise of m inim um  impairment.^^^ The s ta ted  aim of the 

m easu re  is prosecution  of fraud, and use of com pelled s ta tem en ts  clearly furthers  

th a t  end. T hat does not mean the law is valid; the res tric tion  on rights here  was very 

severe, leading to ex trem e consequences for the individuals subject to the law, 

perhaps  no t be justified by the benefit to the objective of prevention  and 

prosecution  of fraud. However, tha t is a balancing problem , not a m inimum 

im pairm en t problem. The judge failed to distinguish be tw een  those  tw o concepts in 

this case.

Rhetorical overlap of the tests  tends to resu lt in poo re r  application of these 

tests  by the courts. The substantive  overlap is also problem atic, as it jeopardises  the 

function of each test. It also m eans tha t the potentially  difficult judgm ents  faced in 

balancing are  h idden  in the guise of m inim um  im pairm ent, and, as Julian Rivers 

notes, "[s]ince it is unnoticed, it is uncontrolled.

Development of a Conservative Approach

The Irish courts  have never taken  a rigorous approach  to m inimum 

im pairm ent. Some of the early, pre-Heaney  cases involving ta iloring foreshadow  the 

approach  ultim ately taken  with the Heaney test.^^^

A coherent, if weak, post-Heaney  approach  em erged  in Murphy v IRTC, the 

facts of which a re  discussed above. The core of the case w as m inim um

156 Another explanation is that he may have believed that the Suprem e Court judgm ent in Re NIB 
su ggests this result. There, Barrington j exam ined the less com pulsive provisions o f s. 10 of the Act, 
and thought them  effective for the com bating o f fraud: "It appears to m e that the pow ers given to the 
inspectors under s. 10 ... are no greater than the public interest requires." [1999] 3 IR 145 at 180. 
Since these pow ers w ere greater again, and the objective of them  w as broadly similar, he may have 
thought they lacked m inimum  im pairm ent for this reason. This w ould have to be elucidated m ore 
clearly, as just because a lesser m easure sufficed in different circum stances does not m ean that a 
greater m easure is excessive.
157 Julian Rivers, "Proportionality and Variable Intensity of Review," [2006} 65 CL] 174 at 187.
158 in Quinns' Supermarkets v Attorney General [1972] IR 1 the m easure w as found to be poorly  
tailored not by reference to alternatives, but rather the fact that the application of the law w as not at 
all lim ited, and so it w as excessive. In Attorney General v Paperlink  [1984] ILRM 373, Costello | 
rejected consideration of alternative m easures as a m atter for the Oireachtas.
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impairment. Counsel for the applicant submitted that a selective administrative 

system could target only offensive advertisements, and thus reduce the impact on 

speech. The Court responded:

No doubt this is true. But the Oireachtas may well have decided that it would 
be inappropriate to involve agents of the State in deciding which 
advertisements, in this sensitive area would be likely to cause offence and 
which not. In any event, once the State is broadly within the area of 
competence of the Oireachtas and the Oireachtas has respected the principle 
of proportionality, it is not for this Court to interfere simply because it might 
have made a different decision.^^°

Though subtle, this s tatem ent is revealing. First, the Court is surely right to say that 

the State had a good reason to reject such an alternative. A content-based ban is 

certainly heavily restrictive of speech, but a case-by-case ban, administered by the 

State, would be a viewpoint-based speech restriction, which, as the applicants 

themselves noted in their submissions, is looked upon with extreme suspicion by 

the US Supreme Court.^^^ Thus, the alternative offered by the applicant might be less 

restrictive of the rights of some parties, but would impair the rights of other parties 

in a more problematic way.

Secondly, it is interesting to note that, despite this, the Court chose to go 

further, and make it clear that even if this were not the case, the State would be 

entitled to discretion in choosing means. This means that the Murphy Court believed 

that the minimum impairment limb of the Heaney test was not concerned with 

alternatives. The Court said that once the Oireachtas has "respected the principle of 

proportionality,” then the courts have no business calling into question w hether 

other means should be chosen. This means that the proportionality principle, in the 

court’s view, must not look to alternatives, because otherwise testing w hether the

159 [ 1 9 9 9 ] 1 IR 12, S ee a b o v e  n o te  1 1 6  and accom p an yin g  text. See Niall B uckley, "M erging P rincip les  
o f Public Law: T ow ard s P rop ortion a lity  in an Irish C ontext,” (2 0 0 4 )  3 9  Ir. Jur. (n s) 16 1  for so m e  
co m m en ts on M urphy and Colgan. See a lso  Foley, n o te  132 , a t 8 6 -8 7 ; Foley, n o te  54 , at 1 4 2 . M argulies  
offers so m e co m m en ta ry  on M urphy, M artin B. M argulies, "Standards o f  R ev iew  and S tate A ction  
u n d er th e  Irish C on stitu tion ” (2 0 0 2 )  37  Ir. Jur. (n s) 23  at 3 6 -3 7 . H ow ever, w ith  resp ect, he p rofou n d ly  
m isse s  th e  point. H aving c lear ly  n o t heard o f  th e  H eaney  test, he exam in es th e  lan gu age in M urphy  by  
referen ce  to  US stan d ard s o f  rev iew , m istak es th e  stren gth  o f  te s t  from  th at com p arison , and th en  
cr itic ises  th e  Court for n ot con form in g  to  h is in terp reta tion  o f  th e  language. H ow ever, h is 
in terp reta tion  b ears no re la tion  w h a tso e v e r  to  Irish stan d ard s and va lu es, n or  d o es  it regard th e  
accu m u lated  ex p er ie n c e  o f  th e  H eaney  test.
160 [ 1 9 9 9 ] 1 IR 12 at 27.

See ib id  at 19, q u otin g  R osen bu rger v  U niversity o f  V irginia  (1 9 9 5 )  5 1 5  US 8 1 9 . V iew p o in t  
d iscr im in a tion s are co n sid ered  th e  focal ca se  o f  State cen so rsh ip  o f  ideas, and are p erh ap s th e  m ost  
griev o u s w ays o f  restr ic tin g  sp eech .
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legislature had respec ted  this principle would p e r s e  require the Court to do w ha t  it 

claims will no t  be done.  This indicates tha t  al ternat ive  means  will rarely be up for 

discussion in the Irish courts.

The Court 's analysis is not  unproblematic;  the re  is some indication tha t  the 

Court viewed min imum im pairm ent as insisting tha t  the restr ict ion of the rights was  

minimal -  as in negligible, ra the r  than as little as n e c e s s a r y . ^ ^ ^  However, a coherent  

min imum im pairm en t  test  s ta r ted  to take shape here.

This w eak  approach,  unconcerned with al ternat ive  means,  was  adopted  and 

clarified in the la ter  case of Colgan v IRTC} '̂  ̂ Like Murphy, it was  a challenge to s. 

10(3) of the Radio and Television Act 1988, this t ime in the  context of a political 

matter,  namely  abortion.  The applicant  was  a m e m b er  of Youth Defence, an 

organizat ion formed to defend the life of  the unborn.  The IRTC banned  broadcast  

adver t is ements  made  by the organisat ion directed to w ard  tha t  end.

Sullivan J rejected the challenge in the High Court. He adopted  the objective 

of the s ta tu te  verbat im  from the Supreme Court in Murphy, as he was  bound to,^̂ '*̂  

and quoted at length from tha t  judgment.  Addressing the arguments  of counsel tha t  

the censorship of political material not  as sensitive or  divisive as religious material,  

he held tha t  the re  was  "no rational distinction''^^^ in Murphy be tween  political and 

religious material.  He felt bound to accept  this f inding of  the Supreme Court, along 

with the finding tha t  the intrusion on rights was  "minimalist". Elaborat ing on this 

min imum im pairm en t  finding, Sullivan j said

it appea rs  tha t  the correc t  approach for this cour t  w hen  considering w h e th e r  
the in fr ingement  of a const i tut ionally protec ted r ight  impairs  tha t  r ight as 
little as possible is to refrain from condemning  a w ider  inf r ingement such as 
a blanket  ban  notw ithstanding tha t  a more  selective al ternat ive a r rangem en t

1^2 "In the p r e se n t  ca se  the  lim itation placed on various  con st itu t ion a l  rights is minimalist. The  
applicant has the  right to a d van ce  his v ie w s  in sp e ech  or by  w rit in g  or by  ho ld in g  a ssem b lie s  or by  
assoc ia tin g  w ith  p e r so n s  o f  like m ind to himself . He has no le s ser  right than any  o th er  citizen to  
appear  on radio and te lev is ion .  The on ly  restr iction  p laced u pon  his activ ities  is that he cannot  
advan ce  his v ie w s  by a paid a d v er t i sem en t  on  radio or te lev is ion .  The ca se  is totally  different from  
that w h ich  ex is ted  in Cox..." [1 9 9 9 ]  1 IR 12 at 26. The Court later said: "As p rev io u s ly  stated  the  
restriction on  con st itu t ion a l rights in the  p resen t  case  is v ery  slight." Of course , the  fact that the  
overall im pact o f  a particular m easu r e  on rights is sl ight is not  irrelevant; it has a p rofound  im pact on  
th e  third and final limb o f  the  H eaney  test. H ow ever ,  it is n ot  d e term in at iv e  o f  the  m in im um  
im p a irm en t  quest ion .

[2 0 0 0 ]  2 IR 4 9 0 .  Foley  offers s o m e  br ie f  co m m e n ts  on this case; n o te  1 32 ,  at 87.  
le-* [2 0 0 0 ]  2 IR 4 9 0  at 5 08 .
165 Ibid  at 511 .
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is available to the Court.... Some degree of judicial re s tra in t  appears
appropriate.^*^^

Sullivan J read M urphy as giving the State a m easure  of discretion in selecting 

means, perhaps as an  application of the p resum ption  of constitutionality.^®^ There 

are  limits to this; for an  alternative  se t of m eans to invalidate a lav\ ,̂ it m ust be 

irrational to ignore the a lternative m eans in favour of the m eans c h o s e n . T h i s  

seems to be a fair reading of Murphy, and probably  expresses m ore  clearly w ha t 

M urphy was intimating.

Development of a Rule Against Excess

The approach  of the Irish courts, as seen in recen t years, is bes t described as 

a rule against excess: seeing w h e th e r  the law w as "using a s ledgeham m er to crack a 

nut.”i69 This will invalidate a law only if an alternative se t of m eans are  available 

which is equally effective in every significant respect. It essentially rejects tha t a 

policy choice m ade by legislature as to the na tu re  of m eans can ever be overtu rned  

by a court in this test, though a decision as to the exten t of m eans may be reviewed. 

If the means used can be limited in the extent of the ir  application, reducing the 

extent of rights restric tion w ithou t altering the law ’s effectiveness, then tha t 

m easure  is invalid.

This is a coheren t approach  by the courts to m inim um  im pairm ent, n o n 

in terventionist and conservative though it may be. It allows the Irish courts  to avoid 

the problem atic review  of very  different alternatives while not abandoning  the test 

entirely. Two m ajor cases suggest tha t this is the approach  now  adop ted  un d er  the 

Heaney test.

In DK V Crowley^'^^ the applicant was subject to an in terim  barring  order, 

excluding him from his family home, obtained by his wife ex parte, w ithou t his 

participation, after he had allegedly been physically and verbally abusive. He applied 

for an o rder  of certiorari and a declaration tha t the provisions allowing an ex parte

166 Ibid a t  512 .
167 "Xhis judicial restra in t m ay itse lf  b e an app lication  o f th e  p resu m p tion  o f  con stitu tionality ."  Ibid.
168 He ind icated  th e  lim its o f  this: "If a rational exp lanation  for th e  w id er  in fr in gem en t is availab le, th e  
court w ill n o t con d em n  it for fa iling to  im pair th e  right as little  as p o ss ib le .”/b/d.
169/In B lascaod  M 6r Teo v C om m iss ioner  o f  Public W orks in Ireland  U nreported , High Court, Budd J, 
February 27'*’ 1 9 9 8  at 50.
170 [2 0 0 2 ] 2 IR 7 44 .
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order  in the Domestic Violence Act 1996 w ere  unconsti tut ional .  The Supreme Court 

granted these remedies.

The Court noted the unusual  features of this Act: a bar r ing order,  even one 

obtained on an interim basis, could last indefinitely unless it was  dismissed after an 

applicat ion by the re sponden t  and the satisfaction of  the cour t  the applicant  no 

longer required  it. An ex parte  o rder  had immedia te  effect upon notification of the 

respondent ,  and non-compliance was  a criminal offence. Though an ex parte  o rder  

can be granted  the cour t  only if "in exceptional cases considers it is necessary  or 

expedient  in the interes ts  of justice,” no indicat ion is given of wha t  such 

circumstances might  be. Consequently,  a bar r ing o rd e r  of  serious consequence and 

indefinite durat ion  could be made against an individual w ithou t  his or  her 

participation,  or  any significant procedural  protect ions.  The Court found tha t  this 

did not  pass the Heaney test. Given the exceptional na tu re  of the bar ring order,  it 

was  part icularly im por tan t  tha t  due process be respected,  and  so "the failure of the 

legislation to impose  any time limit on the operat ion  of an interim barr ing  order,  

even w hen  gran ted  ex parte  in the absence  of the responden t  ... is i n e x p l i c a b l e .

The Court concluded tha t  the Act,

in failing to prescribe a fixed period of relatively shor t  dura t ion  during which 
an interim barring o rde r  made  ex parte  is to cont inue  in force, deprived the 
re sponden ts  to such applicat ion of the protect ion  of the principle of audi 
alteram  partem  in a m a nne r  and to a an ex tent  which is dispropor t ionate ,
unreasonab le  and u n n e c e s s a r y . ^ ^ ^

Other s ta tu tes  had dealt  with similar  circumstances,  and had limited the 

durat ion of  o r d e r s . T h e r e f o r e ,  rights had not been minimally impaired; there  was  

a s imple limit tha t  could have been placed on the means  chosen tha t  would  achieve 

the objective to the same ex tent  and would have limited the impact  on the rights of 

those part ies  against  w hom  such orders  w ere  made.  The Court did not  expect  the 

State to make  a sacrifice in the efficacy of the means.  All tha t  would have to be 

shown for the means  to be upheld was  tha t  the imposit ion of some temporal

S. 4 [3 )  o f  th e  D o m est ic  V iolence  Act 19 96 .
172 [2 0 0 2 ]  2 I R 7 4 4  at 7 6 0 .
173 Ibid a \i762 .
174 Ibid  at 7 6 0 - 7 6 1 .  s. 17  o f  the  Childcare Act 1 9 9 1  a l lo w ed  a health  board to apply  for a care order  in 
resp ec t  o f  a child w ith o u t  notice  to  the parent, if  this w a s  n e e d e d  to p ro tec t  the  ch ild ’s welfare, or  in 
the  in terests  o f  justice. Such orders  could  only  be  granted  for a period  o f  e igh t  days.
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lim itation on an order would alter the efficacy of the means chosen. Finding there 

has not been m inimum impairment, then, does not undermine the legislature’s 

choice, but rather says that, having chosen those means, the legislature did not 

sculpt them w ith  rights in mind.

A recent case provides further evidence that this approach is adopted in 

Ireland; the divisional High Court in Dellway Investments v National Asset 

Management Agency^'^^ endorsed this view. In that case, Mr McKillen, a property 

developer, and his companies, challenged the procedures surrounding NAMA's 

appropriation o f loans owed by them to various banks w ith in  NAMA's rem it on a 

number of grounds. Amongst other arguments, he contended that neither he nor his 

companies received due process or any opportunity to be heard. He contended that 

these defects rendered the law unconstitutional, and suggested it  should be 

interpreted using the double construction rule to prevent this interpretation from 

winning out.

The Court u ltim ately concluded that Mr McKillen’s rights were not infringed 

by the law. The Court’s Heaney test analysis was thus obiter. The Court outlined in 

detail what the proper role of a Court engaged in minimum impairment analysis is:

In many areas o f legislation there w ill be a policy decision required as to just 
how far it is necessary to go in order to achieve whatever public good is 
considered to be advanced by the legislation in question, in such 
circumstances there may well be a range of measures in contemplation which 
would have a greater or lesser effect on the rights of those who might be 
affected by that legislation. It w ill always, in those circumstances, be possible 
to argue that any particular policy position chosen goes too far, in that it may 
be suggested that a less intrusive policy, one which is somewhat more benign 
from the perspective o f those who might be affected by the relevant 
legislation, would nonetheless achieve the ends desired. However, ultimately 
the prim ary policy decision in such circumstances is one for the Oireachtas. It 
is only where the policy position adopted by the Oireachtas is one which 
could not reasonably be said to be required to achieve the end in question, 
that the legislation w ill be found to be inconsistent w ith  the Constitution.

1”  [2010] lEHC 364.
Ibid at [10.4]-[10.5], The reasons for this relate the fashion of NAMA's operation; though M r 

McKillen’s loans were acquired, they were acquired from the bank. The High Court found that the 
effects on M r McKillen were too remote to infringe his constitutional rights. On appeal, all seven 
judges disagreed w ith this finding.

Ibid at [10.16].
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I believe this suggests a rule against excesses model outlined a b o v e . T h i s  view is 

bolstered by the  w/ay in which the Court considered DK v Crowley:

[l]n DK V Crowley, Keane J expressly noted  th a t  no explanation had been given 
(because none could) as to w hy the legislation then  in question ... would not 
have w orked  every bit as well if the initial ex parte  o rd e r  perm itted  under  
th a t  Act w as expressed  to last only for a sh o r t  period of time, thus  requiring 
the  moving party  to come back before the  court  in early  course  and justify a 
continuance of the order.... W here the re  is no reasonable  basis for believing 
th a t  an aspect of a m easure  is a requ ired  policy response  needed  to achieve 
the ends of the  legislation, then  the  courts  will in tervene. However, the Court 
does not second guess a reasonable policy balancing judgm ent on the p a r t  of 
the Oireachtas.

The Court in te rp re ts  the  DK judgem ent as a case of a m easu re  th a t  w as excessive, 

tha t it w as s truck  dow n because a time limited m easu re  would have w orked  every 

bit as well. On appeal, the Suprem e Court never reached  this stage of the analysis, 

finding for Mr McKillen on o ther  g r o u n d s . S i n c e  the  Court did not reach the point 

on which this discussion of m inim um  im pairm en t took place, I do not think the 

Suprem e Court judgm ents  undercu t this e lem ent of the High Court decision.

The High Court judgm ent Dellway is a s trong  indication th a t  the rule against 

excess approach  to m inim um  im pairm ent is favoured by the Irish courts. It argues 

for applying the te s t  in a very similar w ay to this approach, and reads  DK as an 

example of this reasoning. It is a s tep  tow ard  bringing conceptual consistency to the 

Irish approach  to m inim um  im pairm ent, though very  few laws will be invalidated by 

this highly non-in terven tion is t e n q u i r y . M i n i m u m  im pairm en t in Ireland has

It is also possible, from this passage, that this is still a search for alternatives, but w ith a high level 
of deference to the legislature’s determ ination to pick one particular alternative, only finding the laŵ  
invalid it cannot "reasonably said to be required." However, 1 believe the d iscussion  o f DK v Crowley 
in this case point aw ay from this interpretation.

Ibid at [10.17]. Internal citations om itted. 
i®“ The Suprem e Court found that Mr McKillen’s rights w ere possib ly  affected by the m easure, and 
found that any potential effect on rights would dem and fair procedures. The Court interpreted the 
Act using the double construction rule, requiring that NAMA w ould  m ake such decisions only w hen  
fair procedures w ere offered. See David Kenny, "Fair Procedures and Irish Adm inistrative Law: 
Toward A Constitutional Duty to Act Fairly in Dellway Investments v NAMA," (2 0 1 1 ) 34  DDL] 47; 
Ailbhe O’Neill, "Fair Procedures -  An Inviolable Constitutional Requirem ent?” (2 0 1 1 ] 33 DUL] 319.
181 Another recent case follow ed DK v Crowley in finding a statute unconstitutional. In Vehicle Tech v 
AIB [2010] lEHC 525, Laffoy J found that s 31 (8 ] o f the Criminal Justice Act 1994  was 
unconstitutional. This section  allow ed the Gardai to direct a bank in respect o f m oney they suspected  
to be the proceeds o f crime. Laffoy ] said this freezing order regim e w as "vague as to its 
im plem entation and lacking in safeguards as regards the ow ner or person w ith rights over the 
property to which it relates to an extraordinary degree." At [11.3]. Citing DK, she found the lack of 
safeguards to render the statute fair failed minimum im pairm ent. At [12.4], There is little analysis of 
the m eaning or scope o f m inim um  impairment, however.
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never been strong, and has always been subject to confusion, and this clarity is 

therefore welcome.

B a l a n c i n g

The balancing test is rarely applied in Ireland. It is usually asserted that it has 

been passed, either alongside minimum impairment, as noted above, or 

independently.^^3 As Doyle puts it, there is "an increasing tendency of the courts to 

assess not the proportionality between effects and objectives, but rather the 

proportionality between the means and the objective."^^'^ That is, the courts are 

more inclined to focus on tailoring than on balancing, in spite of this, there are some 

impressive applications of the test, alongside instances of laws failing balancing for 

unclear reasons.

Downplaying the Importance of Rights

There is some evidence that the courts downplay the importance of the rights 

at stake in a manner inconsistent with their anti-utilitarian value. The greatest 

offender in this respect is the Supreme Court judgment in Heaney}^  ̂When defining 

the importance of the right to silence in that case, the Court highlighted a reason 

why the rights in this case were not significant. The court decided that it was guilty 

parties who would wish to invoke a right to silence in the guise of the privilege 

against self-incrimination:

There is a dichotomy to be noticed: it is between the absolute entitlement to 
silence as against the entitlement to remain silent when to answer would 
give rise to self-incrimination. Where a person is totally innocent, of any 
wrongdoing as regards his movements, it would require strong attachment to 
one's apparent constitutional rights not to give such an account when asked 
pursuant to a statutory requirement. So the court holds that the matter in 
debate here can be more properly approached as an encroachment against 
the right not to have to say anything that might afford evidence that is self- 
incriminating.^^^

This puts the value of the right to silence at almost nothing. One will only be 

invoking the privilege if one is guilty, and in that case, the Court seemed to imply, the

182 See above at note 135 and accom panying text.
See, for exam ple, BUPA Ireland v Health Authority o f  Ireland [2006] lEHC 431 at [290]: "Moreover, 

it is fair, reasonable and proportionate and the respondents evidence has not underm ined this view."
184 Oran Doyle, Constitutional Law: Text, Cases and Materials, (Clarus Press, 2 0 0 8 ) at 152.
185 [1996] 1 IR 580.
186 Ibid at 586.
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State’s in te res t  in p reventing  and prosecuting  subversive crime is so s trong as to 

override it. The Suprem e Court framed the right in a w ay th a t  makes it very  easy to 

qualify.̂ s'̂

As Hogan has argued, this seem s to question  w^hether or no t the right to 

silence should exist a t all.^^^ These a rgum ents  a re  surely best deployed against 

recognising the  right in the first place ra th e r  than  m erely  qualifying the right. 

Moreover, the Court failed to afford any intrinsic value to the  right to silence. Its only 

value is u t i l i t a r i a n . S i n c e  the innocent do not need  it, it is only a right for the 

guiity;^^^ by not respecting  the right to silence, the State can reap  the benefit of m ore 

readily prosecuting  them. But tha t is precisely w h a t  the right a t tem p ts  to avoid. 

Some ind ep en d en t justification m.ust be offered for its significance to be recognised. 

The view of rights taken  by the Court is thus a t odds w ith the  anti-utilitarian view of 

rights. In this respect, the case is highly problematic.

Of course, courts  m ust establish w h e th e r  a right is im p o rtan t  or un im portan t 

as pa r t  of balancing the im pact on the rights of a particu lar  plaintiff. W hat they 

cannot do is dow nplay  its im portance in a w ay th a t  underm ines  its s ta tus  as a right, 

as this com prom ises  the protection of rights. This obviously m akes any balancing 

exercise ex trem ely  easy to pass, as the rights in question  are  w orthless. In the 

Heaney case, no balancing exercise was even a t tem pted . However, had it been, this 

would have w eighed heavily in the law's favour.

An Impressive Application: Daly v Revenue Commissioners

Daly V Revenue Commissioners^'^^ is one of the  very  few cases th a t  applies the 

balancing te s t  successfully, and is also rem arkab le  because  the law failed tha t test.

187 This is also a very narrow^ view^ of the privilege against self-incrim ination. The right to silence  
could be invoked by the innocent for fear that, in a high pressure situation such as a police 
interrogation, they m ight accidentally im plicate them selves in a crim e they did not in fact commit. 
Given the num ber of protections that courts have put in place to avoid the adm ission into evidence of 
inaccurate confessions, one can safely assum e that the judiciary recogn ises this as a real risk. An 
individual may have som ething to fear other than his guilt; adm ission o f a private, sensitive or 
em barrassing personal fact, perhaps. The Court's assum ption that the right can only apply to the  
guilty is m istaken.

See Hogan, note 148, at 189.
Costello j's analysis suffered from a less serious but sim ilar flaw, w^hen he decided the u'eight of 

the right by reference only to its usefulness in preventing an unfair trial.
Of course, the innocent do have som ething to lose: their constitutionally  protected right to silence. 

Unless a com pletely  utilitarian view' o f rights is taken, the right cannot be ufritten off entirely because  
it seem s to the Court not to be im portant. That is an argum ent, perhaps, against the recognition of the 
right, but that is not how' it w as deployed by the Court. See Hogan, note 148, at 189.

[1995] 3 IR 1.
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Hogan describes Daly -and  others agree^^2 _ 3 5  “the most impressive appHcation to 

date”^̂  ̂of the balancing portion of the Heaney te s t

The case was a challenge to s. 18 of the Finance Act 1987, as amended. The 

State, when paying for professional services, deducted tax at s tandard rate and paid 

it directly to the Revenue. Initially, the amount could be deducted by the 

professional as a tax credit from tax paid during the same period. However, the law 

was amended in 1990, to the effect that the tax credit was postponed until the year 

after the deduction had taken place. This was done to avoid a windfall benefit to 

those with the tax credit when the system for the self-employed changed to current 

year from previous year payment. The results were extremely harsh, as the 

professional had to pay the tax again, despite its deduction at source, and could not 

claim the money back until the next year.

This regime had a severe effect on the Applicant; he was a general medical 

practitioner, who relied on the State for a substantial portion of his income. The tax 

deduction had been from gross charges, with no allowance for expenses. He had to 

borrow money just to meet his tax liabilities. He claimed it was an unconstitutional 

violation of his property  rights.

As noted above, Costello P defined the objective narrowly, by reference to the 

transitional period am endm ent only, not the objective of the entire regime. In this 

light, he found the measure problematic in two ways.^^'^ First, it produced results 

which were "manifestly unfair to established taxpayers.” The withholding of 

money for tax purposes reduced their ability to discharge that tax liability, and 

required double payment. The judge focused on the extreme hardship that this could 

cause for certain individuals, and on the strain this had on the Plaintiff, requiring 

him to take a lengthy break from p ra c t ic e .S e c o n d ly ,  "the effects on the taxpayer's 

property rights is not proportional to the objective to be achieved.” There were 

several problems with the law in this instance; it applied to all self-employed 

taxpayers, even those who began paying tax after the 1990 transition, creating a

192 See Walsh, note 5, at 28  and Doyle, note 184, at 150, Buckley, note 159. 
*'53 Hogan, note 5, at 391.

See above at note 45 and accom panying text.
195 [1995] 3 IR l at 12.
196 Ibi d a i  IQ.
197 Ibi d  at 12.
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possible rational connection issue.^^^ It had minimum impairment problems in not 

limiting the measure to cover the transitional period only.^^^ But it also had very 

severe effects for a relatively small public good. However, Costello P vi âs wary of 

suggesting that the legislature should have adopted another measure, as the Court 

had "neither the jurisdiction nor the competence to say ... how the objective 

envisaged by [the law] could best be a c h i e v e d .H o w e v e r ,  the court could

examine the measure actually adopted and decide w hether or not the 
interference with property rights has been brought about by means which 
are unfair to individual taxpayers or affect property  rights in a manner out of 
proportion to the objective which the measure is designed to achieve. As I 
have reached a conclusion on these matters unfavorable to the am endm ent I 
must declare [the provision] invalid having regard to the provisions of the 
constitution.201

Though other problems were present in the law, it seems clear that the balancing 

issue was the more serious and the decisive one. This is one of the only examples in 

Ireland of a law being held invalid by reference to a balancing test that properly 

considered both the importance of the law and the impact on rights and find the 

latter to outweigh the former.

A Less Impressive Application: Blehein v Minister for Health

in Blehein v Minister fo r  Health, t h e  Supreme Court struck down a portion 

of s 260 of the Mental Treatment Act 1945, which limited the right of access to the 

courts of those detained in mental health facilities. The section provided that no act 

done pursuant to the Act could be the subject of civil litigation unless the High Court 

was satisfied that there  were substantial grounds to say that the act in question was 

done in bad faith or w ithout reasonable care. The Supreme Court struck this down

"This e ffect is b orn e  n o t  only  by e stab lish ed  taxp ayers  w h o  m ight have  en joy ed  the  windfall gain if  
the  a m e n d m e n t  w a s  n o t  en a cted  but a lso  by n e w  entrants  to th e  reg im e w h o  w o u ld  ha ve  ob ta in ed  no  
ben efits  in 1991."  Ibid.
199 "xhe sec t io n  w a s  d es ig n ed  to deal w ith  a tra n sit ion a l  s i tuation  (n a m e ly  a w indfall gain ar is ing in 
on e  yea r  from the  ch a n ge  in the  basis  on w h ich  the  se l f -em p lo y ed  w e r e  taxed ) but in doing  so  it has  
im p o sed  a p e r m a n e n t  m ea su re  w h ich  invo lves  a p erm an en t ly  unfair m e th o d  o f  co llecting  tax." Ibid  at 
12-13 .
200 [ 1 9 9 5 ] 3 IR 1 at 13, Costello  j a greed  w ith  the  State's su b m is s io n s  that w h e th e r  or not  a different  
approach  to the  m easu r e  could have b een  taken w a s  a m atter  for the  leg is la ture  and not the  courts.
201 [1 9 9 5 ]  3 IR 1 at 13.
202 [2 0 0 9 ]  1 IR 2 7 5 .
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as failing the Heaney test, being a disproportionate interference with the right of 

access to the courts.

Denham J said tha t although the objective of the m easure -giving a limited 

protection from frivolous claims to those acting under the acts- u'as legitimate and 

important, it was "not of sufficient importance to override the constitutional right of 

liberty and the constitutional right of access to the courts.”2°3 This seems to be an 

application of the balancing test. Unfortunately, very little analysis is given as to this, 

save for the impact on the right of access to the courts, and the consequent, indirect 

impact on liberty, being mentioned. Denham J also implied that there may have been 

other problems with the law. She said of the measure:

while being rationally connected to the objective, it is arbitrary [in referring to 
only two possible grounds of application) and hence unfair. It therefore does 
not impair the rights involved as little as possible, and so the effect on rights is 
not proportionate to the object to be a c h i e v e d . ^ o ^

From this, we can infer that there was a problem with the law’s overbreadth, in 

barring more litigation than was necessary to achieve its aim, and it was, as such, 

arbitrary. Arbitrariness suggests a failure in rational c o n n e c t i o n . There being no 

rational basis for this, Denham J also thought that the measure did not need to 

restrict the right of access to the courts as much as it did, though that was really 

more a symptom of the lack of rational connection. She also held that the effect on 

rights is disproportionate to the objective, as was indicated by her earlier statement, 

but her language suggested tha t this was a consequence of the failure of minimum 

impairment. Combined with the lack of detail in the analysis, and the fact that a 

failure of rational connection would dispose of the law even if balancing were not 

considered, Blehein is not a satisfactory application of the balancing test.

Saving Clauses and Double Construction

In Gilligan v Criminal Assets Bureau, t h o u g h  McGuinness J did not expressly 

outline her approach to balancing, she did undertake the type of analysis that would

203 Ibid at 281, [18],
204 Ibid.
205 W hat w e m ight infer from this is that Denham J m eant to say that the m easure w as on its face 
rationally connected to the objective, but upon inspection w as not so, as arbitrariness w ould be 
included in that step of the Heaney  formula.
206 [1998] 3 IR 185.
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be necessary to decide the issue.^o^ As w e saw  earlier, she engaged in searching 

objective analysis, ensuring  tha t the exigent c ircum stances  g round ing  the State's 

objective in fact existed, and found the objective to be very  im portan t. Later, she 

assessed the impact, or potential impact, on the applicant. In doing this, her 

judgm ent illustrates the im portance and usefulness of saving clauses, p resum ptions  

of validity, and double construction.

The persons  w hose  assets  w ere  to be seized u n d e r  the  Proceeds of Crime Act 

enjoyed several protections, including tha t a judge m ust be satisfied th a t  the assets 

in question are  actually the proceeds of crime, even if the  assets  cannot be 

accounted for by the ir  owner; and the qualification th a t  the co u r t  should not make 

an o rder  if the judge felt the re  w as a risk of serious injustice being done.

W hen it cam e to assessing the im pact on the  rights of the  individual, two 

features of the Act w ere  of particular concern to McGuinness J. First, she was 

concerned with the provision of the Act tha t m ight force an  individual to self 

incriminate, nam ely section 9, w here  a Court could compel a s ta tem en t of income 

and p roperty  along with an explanation of the ir  origin. She w as fu rther  concerned 

w ith hearsay  evidence adm itted  under s. 8, w here  an officer of the Revenue 

Commissioners or a Garda Chief S uperin tenden t could sw ear  to the ir  belief th a t  a 

particular individual w as in control of certain  p roperty  and th a t  such property  was, 

directly or indirectly, the proceeds of crime.

While w arn ing  of a danger, McGuinness J t ru s te d  th a t  courts  could avoid a 

vitiation of rights:

it appea rs  to me tha t both in the case of the p rocedu res  u n d e r  Section 9 and 
in dealing w ith  the type of evidence allowed u n d e r  Section 8 any Court would 
have to take  particu lar and special care to p ro tec t the rights of a
Respondent.209

In light of this, she concluded:

[Vjiewing the provisions of the Act in the light of the ir  p roportionality  to the 
th rea t  posed to the com m on good, 1 am satisfied th a t  it has not been

207 Walsh, note 5, at 28 -29  cites Gilligan beside Daly as a rare example o f  the H eaney  test being well  
applied.
2°8The importance of such clauses can also be seen w hen they are absent; see  Vehicle Tech v AIB  
[2010] lEHC 525.
209 [1998] SIR 185 at 243.
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established that the provisions of the proceeds o f  Crime Act, 1 9 9 6  are invalid
having regard to the provisions of the Constitution . 210

This is one o f  the few  cases w here  the Irish courts have engaged in genuine  

balancing analysis, with attention devoted to the rights potentially infringed and the 

extent of their infringement. It furthermore highlights the role that saving clauses  

and double construction could play in this sort of exercise. To avoid constitutional  

problems, McGuinness J trusted that the courts w ould be able to prevent major 

violations of rights. Courts w ere  well placed to do this, because only a court may 

demand an order under section 9, and because courts might refuse to m ake an order  

under the Act if too much reliance w as placed on questionable  evidence. The 

judiciary w ere  a safegaurd; McGuinness J assum ed that courts w ould  be able to 

effectively avoid violations of rights. However, this balancing analysis m ust have 

been decided by a narrow margin; McGuinness j advised future courts to take 

"particular and special care” not to trammel these rights in future.^n Of course, if 

judicial safeguards proved ineffective, and the m easure did result in a rights 

violation, the matter could be revisited, and less faith would be put in these  

protections.

Such an attitude is not always taken. In certain cases, saving clause are 

insufficient. In Cox, the discretion of the governm ent to remit the pun ishm ent could 

not save the m e a s u r e . 2 1 2  in the Em ploym ent Equality Bill c a s e , ^ i 3 a m easure w as put 

in place to try and prevent hardship to em ployers in the accom m odation o f  disabled  

employees.^^'^ Though obliged not to discriminate, the em ployer only had to do what  

w as reasonable in respect of providing facilities etc. to enable the accom m odation of  

disabled em ployees, and did not have to make accom m odations that w ou ld  cause  

undue hardship to the employer. These w ere  an insufficient protection against the  

potential hardship im posed on small businesses  by the Bill, for reasons not well 

elaborated upon; the Court said there w as "no provision to exem pt small firms, or

210 Ibid.
211 The d ouble  co n stru ct ion  w a s  a lso  a p oss ib le  rem edy. It is often  u sed  to sa v e  th e  con st itu t iona lity  
o f  q u est ion ab le  legislation. If M cGuinness J th ou gh t the law  to be  u n const itu t ional,  o n e  r e m e d y  w ould  
have  b ee n  to in terpret  the  la w  as p reven tin g  affidavits un der  s. 9 b e in g  used  in crim inal p roceed ings ,  
so m eth in g  sh e  clearly  th o u gh t  to  be  quest ionable .  Instead o f  form ally  adop tin g  an in terp reta t ion  like 
this, sh e  ch ose  instead  to rely on  future courts  to act in favour o f  rights w h e n  n eed ed .
212 [1 9 9 2 ]  2 1R503.
213 [1 9 9 7 ]  2 1R321.
2l'  ̂s 3 4  [4] o f  the  re ferenced  Bill.
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firms with a limited number of employees, from the provisions of the bill/’̂ i  ̂

Perhaps this was a result of the fact that this case was an Article 26 reference, which 

m eant the law was immune from subsequent review if upheld

Getting It Backwards: King v Minister fo r Environment

The other example of a law failing balancing shows a profound 

misconception of the Heaney test, and of standards of review more generally. In King 

V Minister fo r  the Environment, t h e  Supreme Court applied a curiously strong 

variant of the minimum impairment test, rejecting at the very least a plausible 

reason for rejecting less onerous alternative m e a n s . However, more unusually, 

the Court used the disproportionality of the law, presumably established under the 

third limb of the test, as a reason to ratchet up the scrutiny applied to the choice of 

means. The Court engaged in balancing first, found that the law failed, and 

proceeded to consider the other elements. This is a gross misapplication of the test, 

because if a law fails balancing, it cannot be justified, no m atter how narrow its 

tailoring.

The case involved a challenge to the Electoral Act 1992. Under that Act, if any 

person wished to stand for election to Dail Eireann, and was not affiliated with a 

recognised political party, she was obliged to present 30 constituents at a local 

authority office to attest to their support for this candidate's presence on the ballot. 

The plaintiff claimed that this was an oppressive burden on the constitutional rights 

of prospective candidates, being disproportionate to the objective p u r s u e d . T h e  

Court identified the purpose of the law as "protecting and maintaining the integrity 

and efficacy of the electoral process" and "ensuring that those elections are 

conducted free from abuse and in an orderly fashion consistent with democratic 

values acknowledged by the Constitution."22o

215 [1 9 9 7 ]  2 IR 3 2 1  at 368 .
216 R eferen ces  from the  P res id en t  un d er  Article 2 6  are heard in the  abstract, w ith  no specific  plaintiff  
before  th e  Court, so the Court w o u ld  have to im agine  if a c ircu m sta n ce  m ight ex ist  w h e r e  th e  law  
could  o p er a te  unfairly. If th ey  upheld  the  law, Article 34 .3 .3°  sa ys  the  co n st itu t ion a li ty  o f  the law  can 
n ev er  be  q u es t io n ed ,  so  the  S u p rem e Court m ay be  loath to g ive any  b en efit  o f  th e  d ou b t to  the  
con st itu t ion a li ty  o f  the  la w ’s operations.
217 [2 0 0 4 ]  3 IR 3 4 5  [HC); [2 0 0 7 ]  1 IR 2 9 6  (SC)
218 See  a b o v e  at n o te  151  and a ccop am yin g  text.
21® The High Court jud g m en t  in this case, w hich  purported  to ap p ly  both  Tuohy v C ou rtney  rationality  
and the  H eaney  test, w a s  d is c u ssed  in Chapter 7.
220 [2 0 0 7 ]  1 IR 2 9 6  at 3 1 3 -3 1 4 ,  [33]. The Court n oted  that a p rev io u s  case, L oftus v A tto rn e y  G eneral 
[1 9 7 9 ]  IR 2 2 1  had prev iou s ly  reco gn ised  preventing  the  sw a m p in g  o f  th e  ballot pap er  by frivolous  
can d id ates  as a leg it im ate  reason  for electoral bars.
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However, the Suprem e Court found the law to be a d isp ropo rtiona te  

restric tion on rights, in consum ing a great deal of time, a t a time w hen  the  candidate  

would be a t tem pting  to organise an  election campaign. 221

It w as no t any  individual e lem ent of the requ irem en t th a t  caused the 

disproportionality; the  Court considered the num ber  of people requ ired  to be 

modest, and though t it sensible th a t  they m ust p resen t them selves to signal assent. 

However, requiring  them  to go to a local au thority  office tha t might be m any miles 

from w here  they  live or w ork  m ade the o therw ise fair restric tions d isproportionate .  

In rural areas, w h e re  evidence w as p resen ted  of a 70 km jou rney  being required, 

this was simply not a fair requirem ent.

The Court held th a t  this requ irem en t was "prima facie  d isp ro p o r t io n a te  to 

the particular objective to be achieved, nam ely the due au thentication  of nom ination  

papers ."222 Since it w as prim a fac ie  d isproportionate , the Court said th a t  the State 

had to proffer reasons w hy this m easure  w as necessary. The State argued  th a t  the 

requ irem en t of p resen ting  individuals a t the local au thority  office w as necessary  for 

the secure authentication, as this was the place w here  the m ost up-to -da te  electoral 

register would be. The Court rejected this contention:

N otw ithstanding the  evidence given on behalf of the State the  court  is not 
satisfied by th a t  evidence tha t the re  a re  no o the r  adm in is tra tive  
arrangem en ts  which are  significantly less onerous regard ing  the  verification 
of a s ignature  on a nom ination  paper. It is not for the court to designate  w h a t 
o ther form of adm inistrative arrangem en ts  might be provided for in
legislation.223

Prima fac ie  d isproportionality  has tw o significant consequences: first, it 

places a significant bu rden  on the State to show  reasons w hy no a l ternatives  w ere  

available, essentially shifting the  burden  of proof from w h ere  it usually rests. 

Second, it radically increases the s trength  of the m inim um  im pairm en t test.^24

221 "The m arshallin g  o f  30  p erso n s  e ith er  in d iv id u a lly  or co llec tiv e ly  or in sep a ra te  g rou p s to  com m it  
up to  a d ay travellin g  to  and from  th e d esig n a ted  office is, in th e  v ie w  o f  th e  court, a h ea v y  bu rd en  to 
im p o se  on a p erson  seek in g  to  va lid ate  h is n om in ation  p ap ers.” [2 0 0 7 ] 1 IR 2 9 6  at 3 2 3 , [61].
222 Ibid at 3 23 , [62].
223 /b /d  at 324 , [62].
22+ This is c learly  so  b eca u se  th e  in cred ib ly  stron g  ta ilor in g  an a ly sis seen  h ere  e c lip se s  b y  an ord er o f  
m agn itu d e an y  o th er  m in im um  im p airm en t an a lysis in an Irish case. T he S ta te’s r ea so n s for 
preferrin g  th ese  m ean s are at lea st p lausib le: an u p -to -d a te  e lec tora l reg ister  is n e e d e d  to  ap p ly  th is  
req u irem en t, and th is  is k ep t at th e  o ffices  o f  th e  local authority. T hough a cop y  o f  th e  reg is ter  m igh t  
be k ep t elsew^here for th is  p u rp ose , th is is very  in con ven ien t. T his so r t o f  ad m in istra tiv e  co n v en ien ce  
argu m en t w ou ld  u su a lly  p ass m u ster  in H eaney  te s t  an alysis, but it d o es  n ot do  so  here.
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We can assum e tha t by prim a facie  d isp roportionality  the Court m eans tha t 

the s ta tu te  failed the balancing test; the im pact on rights w as too severe having 

regard  to its objectives. W hat is unusual is tha t it is prim a fac ie  -  the  Court decides 

tha t the  law is d isp ropo rtiona te  w ithou t having regard  to the o the r  limbs of the test. 

This is confirm ed by the  fact tha t its d isproportionality  then  feeds back into the 

o ther  limbs of the  test; it makes the o ther  limbs of the  te s t  m ore  difficult to pass.

This analysis is fundam entally  flawed. It is, of course, possible to pu t the 

balancing exercise at the  s ta r t  of a s tandard  of review, as is done in the United 

States.225 It is no t possible, however, for a well-tailored bu t d isproportionate ly  

balanced law to survive. Though this is not w h a t the Suprem e Court did, the ir  

analysis clearly suggests tha t this is possible. If the law is d isp roportiona te  for failing 

balancing, ta iloring analysis is unnecessary. It is balancing th a t  ultim ately decides on 

the legitimacy of the law, and if the law is not legitimate by this s tandard , tailoring -  

no m a tte r  how  p e rfec t-  cannot save it, because it is an  illegitimate restriction. This, 

worryingly, does not seem  to be the view of the Suprem e Court. The implication of 

their reasoning  is th a t  if a law is d isproportionate , having regard  to the im pact on 

rights com pared  to the objective, this could be saved by a finding of necessity. The 

te s t  has been tu rn ed  on its head. This makes a nonsense  of the conceptual 

underp inn ings of s tanda rds  of review.

King, m oreover, does not suggest any m ethod for applying the  balancing test. 

The use of the  te rm  "prima facie" suggests th a t  it is simply evident th a t  the law is not 

proportionate ,  and  no o the r  analysis is required.

Unless it is show n tha t the Suprem e Court has som e in ten tion  to follow this 

approach  in o th e r  cases, it is probably safe to regard  King as a unique and 

anom alous application o f Heaney, tha t ought not to be repeated.

The balancing te s t  in Heaney is very  rarely  failed because  it is rarely  applied 

in any real sense. McGuinness J and Costello P show ed tha t it is possible to apply the 

te s t  well in Gilligan and Daly. For every such instance, the re  a re  dozens of cases 

w here  p roportionality  be tw een  effects and objective is asse r ted  w ithou t analysis, or 

no t addressed  at all.

225 Prelim inary balancing w as d iscussed  in Chatper 2, at note 46 -5 0  and accom panying text.

295



T h e  B u r d e n  OF P r o o f  

Burden Placed Entirely on the Applicant

As noted in previous chapters, the Irish courts have always placed the burden 

of proving unconstitutionaiity on the applicant asserting it. This did not change in 

the aftermath of the Heaney te s t  What was probably an open question was whether 

the entire burden should fall on the applicant or should shift to the State after an 

initial infringement of rights is shown, to place the burden of justification on the 

infringer. This is something that is much easier to do with a standard of review that 

separates the internal and external limitation stages. The Irish courts have 

seemingly rejected this burden shifting approach, favouring the burden being 

entirely on the applicant.

In Heaney, Costello J's analysis implied that the burden remained on the 

applicant, and he later confirmed this in Daly v Revenue Commissioners:

When, as in this case, an applicant claims that his constitutionally protected 
right to private property ... has been infringed and that the State has failed in 
the obligation imposed on it by that Article to protect his property  rights, he 
has to show that those rights have been subject to "an unjust attack". He can 
do this by showing that the law which has restricted the exercise of his rights 
or otherwise infringed them has failed to pass a proportionality test - a 
concept which 1 considered in Heaney v. Ireland.'^^^

This burden is placed entirely on the applicant in relation to both the infringement 

and the lack of justification. In Hanrahan v The Environmental Protection Agency (No.

Smyth J made the following comments about the applicant's arguments:

The Applicant's argument was that restrictions on property  rights that are 
irrational, absurd or excessive are unjust... [G]iven the fact that the Applicant 
was given an opportunity to put forward a tenable alternative proposal to 
destocking but did not do so, I was not and am not disposed to determine 
that the destocking provision is excessive or so restrictive as to be unjust.^^s

The burden of proof in this conception is squarely placed on the applicant, 

even in respect of minimum impairment; if no alternative proposal is put forward.

226 [1 9 9 5 ] 3 IR 1 at 11.
227 [2 0 0 6 ]  1 ILRM 275.
228 Ib id  at 279 .
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nothing is required for the State to show minimum impairment. Some applicants 

have put forward detailed proposals.^^?

This distribution of the burden of proof is seen as a natural consequence of 

the presumption of constitutionality, which "serves a major role in the 

consideration of legislation. It ensures that the State is not overburdened with 

ethereal challenges to the constitutionality of Acts of the Oireachtas.

Shifting the Burden o f Proof

There are, however, a few cases which might support the proposition that the 

burden of proof should shift to the State to justify a restriction on rights. It is 

important to keep these authorities in perspective; they are few, and have not been 

w/idely followed.

In BUPA Ireland v Health Insurance A u t h o r i t y , the plaintiff insurance 

company claimed that the risk equalisation scheme violated its constitutional 

property rights. The scheme purported to divide the risk burden apparently borne 

by the formerly state-owned insurer, V H l ,  by demanding other insurers to pay 

money to the V H l .  The judge agreed that its rights were i n f r i n g e d . ^33 i n  this context, 

McKechnie j said: "[T]here is no dispute but that the onus of proof is on the 

applicants to prove an infringement of their rights. Once so established how^ever the 

State must then justify."^^^ The State could, in fact, justify the restriction in this 

case.235 Foley calls this a "landmark holding."236 This would certainly have been 

accurate if it had presaged a new departure in the Irish law. However, with the 

passage of time, we must admit that this does not seem to have lead to any 

significant change in judicial practice.

Some other cases intimate such an approach without express d i s c u s s i o n . 3̂7 

As we have seen, in King v Minister fo r  the Environment the burden of proving

229 See larnrod Eireann v Ireland [1996] 3 IR 321 at 338, w here counsel for the plaintiff suggested  
three statutory m odels that could respect a tort victim ’s right to recover w hile not burdening them  as 
heavily as the position  for concurrent w rongdoers did.
230 See Foley, note 26.
231 O’Sullivan v Prison Service [2010] 4 IR 562 at 582, [37].
232 [2006] 1EHC431.
233 Ibid at [ i n ] .
^̂ ‘̂ Ibid at [247].
235 Ibid at [293].
236 Foley, note 26.
237 Finnegan P in Clinton v An Bord Pleania [2005] lEHC 84  seem ed  to place the onus of proof on the 
State to justify its use of com pulsory acquisition m easures. 1 thank Rachael W alsh for highlighting  
this.
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minimum impairment was placed on the State.^^s This was done, however, after a 

finding of prim a facie  disproportionaUty. This is not a coherent finding, and 

therefore is not a good example of burden shifting.239 Another possible example is 

CC V Ireland (No 2], where Hardiman J apparently expected the State to present 

evidence to justify rights restrictions, though he did not openly discuss the burden of 

proof or its shift.^^o

However, it is not clear that McKechnie J has been consistent on this point. In 

O'Sullivan v Irish Prison Service "̂^  ̂ he said: "the applicant... must carry the burden of 

proving that the legislation in question unduly infringes his rights.”242 This suggests 

the burden on the applicant is prove not merely an infringement of rights, but an 

undue infringement of them. This does not seem to accord with the burden shifting 

approach in BUPA. Moreover, the case has not been followed in subsequent High 

Court decisions, and has not as yet received Supreme Court a p p r o v a l . ^ ^ s

There has been some controversy about the idea of shifting burdens in 

equality jurisprudence, wherein certain discriminations might require active 

justification by the State, thus shifting the burden of proof. '̂^  ̂ It is likely, however,

238 [2007] 1 IR296.
239 Another way of looking at this case would be to think of it as unconstitutionality on its face 
defeating the presumption of constitutionality, as indicated by the Supreme Court in LofCus v Attorney 
General [1979] IR 221 at 238. The Court said legislation enjoyed the presum ption "unless it plainly 
shows on its face a repugnancy to the Constitution.” However, there  is no indication that this is what 
the court meant, and if it did, this is a very low standard for unconstitutionality on its face, 
considering the constitutionality of the measure was surely debatable. Another example is Blehien v 
Minister fo r  justice  [2009] 1 IR 275, w here  the High Court held that since the provision the Court had 
found to be unconstitutional was "apparent on the face of the section therefore the presumption of 
constitutionality does not apply.” [2004] 3 IR 610 at 616. It is unclear how this affected the onus of 
proof, and neither Carroll J nor the Supreme Court on appeal elaborated on this point.

In tha t case, Hardiman ] cast doubt on the possibility that the strict liability sta tu tory  rape law 
could be justified by its de te rren t  effect on young man engaging in intercourse with young women. 
This was suggested by a dissent of McLachlin J in v Hess; R v Nguyen [1990] 2 SCR 906 1990 CanLII 
89 (SCC), which dealt with a nearly identical law. He refused to enterta in  "the complete 
objectification of a whole group of a community -young m en-  and a disregard for their human and 
constitutional rights, on the basis of an unevidenced speculation about the contents of the 
"substratum ” of their  consciousness.” At [60]

[2010] 4 IR 562.
Ibid at 582, [38].
Laffoy J in O'Shea thought tha t the plaintiff bore the burden of rights infringement and the non

justification of tha t infringement: "In my view, in order  to discharge the burden  of proof they have 
assumed the plaintiffs must show that s. 3(2} infringes one or more of the rights which the 
Constitution confers on them. Insofar as any such right is not an absolute right and the question 
which arises is w hether  the impugned provision is within the constitutionally perm itted  bounds of 
the limitation of such right, it is for the plaintiffs to establish that it is not. For example, as regards any 
issue as to the rationality or proportionality of s. 3(2} in the context of the recognition of a 
constitutionally protected right, the onus is on the plaintiffs to establish irrationality or 
disproportionaUty.” [2007] 2 IR 313 at 323, [29].
2'̂ '* Laffoy I regarded this m atter  as open in SM (No 2) [2007] 4 IR 369.
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tha t this is Hmited to proscribed  categories of d iscrimination, once estabHshed, will 

shift the burden.245 Despite Foley's enthusiasm , this rem ains  a fringe idea in Irish 

law.246 Because Irish courts  so rarely discuss these  issues, confusion such as this 

arises.

C o n c l u s i o n

From its proliferation into all areas  of Irish law, one might expect the Heaney 

te s t  to have had a significant im pact on Irish constitutional adjudication. In fact, its 

effects have been m ore  subdued. It has show n som e s treng th  in certain areas, such 

as the scepticism of overb read th  in rational connection, and the use of rational 

connection as a tool for indirect scrutiny of hypothesised  motivations. However, 

these  w ere  not new  phenom ena. Looking at the s tandards  of review  in Ireland 

before Heaney, w e saw  tha t m any of these  elem ents  w ere  present. The Heaney test 

gave them  labels, bu t  in fact, as w e saw  in m inim um  im pairm ent, it is no t clear that 

these labels have clarified m ore than  they have confused. Nor have the Irish courts 

given detailed analysis of the na tu re  of the limbs of the  Heaney test; the ir  meaning 

can only be extracted  with detailed analysis of case law.

The Heaney  te s t  did not bring significant changes. The approach  to 

ascer ta inm en t and objectives and the burden  of proof - tw o  of the biggest 

distinctions be tw een  the Oakes te s t  and the  pre-Heaney  law in Ire land- have not 

been significantly altered.

The single biggest prom ise of the Heaney  te s t  w as express  balancing -m ak ing  

courts  express and  justify the conflicting in teres ts  th a t  they previously had balanced 

opaquely behind the scenes. This was essentially unknow n in the  pre-Heaney  case 

law. The revolution tha t Heaney  p rom ised has not occurred; this limb of the te s t  has 

been p roperly  applied on only a few occasions. It is generally  jus t used a form of 

w ords  in which to fram e the justification of laws.

The Heaney  te s t  can take tw o roads. It can be a genuine s tandard  of review, 

making courts  justify the ir  rights analysis by reference to a te s t  th a t  is m ore 

t ra n sp a re n t  than  the opaque  s tandards  of review  in use before its advent, and 

bringing into the  light the controversial and difficult p rocess of balancing conflicting 

values. It has not gone dow n this path, save in a handful of cases. The majority of the

See Doyle, note 40, at 242, and the Employment Equality Bill case [1997] 2 IR 321. 
2'** See Foley, note 26.
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case law on the Heaney  te s t  sees it moving dow n ano ther  road: its use as a linguistic 

flourish, to give seem ing uniformity to w ha t is probably  results-oriented, 

deferential, and non-in terven tion is t rights jurisprudence. As Margulies pu ts  it: "It is 

as if judges do w h a t they  w an t  and then cover the ir  trails w ith  conflicting scents.''^^? 

For all the b luste r  abou t the  Heaney test, the changes it has w rough t are  few indeed.

Margulies, note 159, at 42.
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9  -  S o m e t h i n g  f o r  E v e r y o n e :  t h e  Oa k e s  T e s t  a s  a
S t a n d a r d  o f  R e v i e w

The preceding  two parts  of this thesis have exam ined the  application of 

s tandards  of review  in Ireland and Canada. From this exam ination, som e obvious 

similarities and differences a re  ap p aren t  in the ir  application of the identically 

w orded  Oakes and Heaney tests. The purpose  of this chap ter  is to highlight the  most 

significant of these  differences, and to posit som e possible explanations for the 

diverging approaches, w ith reference to differences in the  dom estic  legal system  of 

each jurisdiction, and the values tha t those system s embody.

This analysis show s us tha t the Oakes/Heaney  te s t  - in co rp o ra ted  in similar 

forms around  the w orld  as the "proportionality  principle" and hailed by one leading 

com m enta to r  as "the ultim ate rule of law''^- is no t a com plete  s tandard  of review; it 

is ra th e r  a form of w ords  tha t encom passes all the essential conceptual elem ents of a 

s tandard  of review, bu t leaves significant room  for norm ative  choices m ade by each 

jurisdiction. Moreover, it invites dep ar tu re  from the choices it does make with 

language tha t is too s trong  to be realisable, as can be seen in the language of 

m inim um  im pairm ent. Perhaps the original form ulation of the  te s t  by Dickson Cj did 

take norm ative  s tances on some, or even most, of these  norm ative  issues. The 

reason his te s t  has endu red  and proliferated, how ever, is no t the w isdom  of his 

norm ative decisions, bu t ra th e r  the ability of the te s t  he outlined to b reak  free of 

those choices.

Although adopting  a Canadian s tandard  of rev iew  w ord  for word, the Irish 

courts  did not im port Canadian values alongside it. Instead, the Irish courts did not 

a lter  the ir  pre-existing fram ew ork  for constitutional rights cases w hen they 

incorpora ted  the Oakes s tandard ; they  altered  the Oakes te s t  to conform to the 

constitutional values they had long espoused  and applied. The Heaney te s t  provided 

new  language and a new  s truc tu re  for analysis, bu t th e re  is no evidence of a change 

in the analysis th a t  the courts  undertook, even w h en  those  values diverged from 

those suggested by the Oakes test. Elements of the cou rts ’ previous practice w orked  

their w ay into the  Heaney test, which m inimised the change th a t  w as w rough t by the 

in troduction of th a t  test. This was not done clearly, and  the  problem s of the opacity 

of this approach  will be discussed in the next chapter.

1 See David Beatty, The Ultimate Rule o f  Law, (01) P, 2004).
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If the language of a s tandard  of review does no t reflect the reality of its 

application, it is misleading. Academic com m entary  w elcom ed the arrival of this test, 

both in Ireland and internationally, as a red-le tte r  day for rights protection.^ The 

prom ise of this new  te s t  w as no t fulfilled. Though it appea red  to be a substantive 

change, it w as not.

S im i l a r i t i e s  a n d  D if f e r e n c e s  in  t h e  Ir i s h  a n d  Ca n a d i a n  A p p r o a c h e s  t o  t h e

O a k e s / H e a n e y  T e s t

The Irish and  Canadian courts  adop t a facially identical s tandard  of review, 

and so it is natura l th a t  the tests  display similarities. However, also notable  is the 

extent to which they  diverge. Focusing on the application of the s tandard  of review, 1 

wish to examine each e lem ent in turn, and highlight the  ways in w hich the tests 

differ across the tw o jurisdictions.

O b j e c t i v e s

Given th a t  both jurisdictions under consideration  adop t a facially identical 

s tandard  of review, they both nominally incorpora te  a pre lim inary  te s t  of the 

im portance of objectives. They are  also similarly lax in respect of its application. In 

neither jurisdiction is this pa r t  of the s tandard  of review  applied w ith any  rigour; 

laws alm ost never fail to pass this te s t  in e ither  Ireland^ or Canada."*  ̂Relatedly, both 

jurisdictions are  largely willing to accept the im portance of the objectives as self- 

evident w ithou t substan tia l analysis.

One of the m ost significant differences betw een the articula ted  approaches  of 

the courts  in Ireland and Canada is how  they  ascertain  the objectives underlying 

legislation. In Canada, it has long been asserted  th a t  the correc t approach  to 

ascertaining objectives is to look to the real, subjective motives underly ing the law.^ 

Similarly, the idea of shifting, changing objectives being exam ined did no t sit well

2 See Beatty, ibid; Gerard Hogan, "The Constitution, Property Rights And Proportionality” (1997 ) 32 
Ir. )ur. (ns) 373; Gerard Hogan, "Judicial Review -  the Law of the Irish Republic” in Brigid Hadfield 
(ed.) Judicial Review: A Thematic Approach  [Gill & McMillan, 1995) at 340. Hogan's praise for the 
doctrine is m ore restrained and circum spect than Beatty's, acknowledging som e of the risks: "even 
though the proportionality doctrine has the undoubted m erit o f providing an objective structure, it 
does not elim inate the substantial elem ent of subjective judicial appraisal w hich still remains." 
(1997) 32 Ir. Jur. [ns) 373 at 393.
3 See Chapter 8, at note 52-71 and accom panying text.
"^See Chapter 5, at note 1-14. The Canadian court has only ever invalidated tw o law s by reason of 
insufficiently pressing m otive, and both of these cases pre-date the Oakes case.
5 Chapter 5, at note 15-25.

302



with the Canadian courts.^ On the o ther  hand, the Irish courts  have never been 

u^illing to looi< to subjective motivations, and, w ithou t much susta ined  analysis in 

the constitutional context, have chosen to hypothesise  the m otivations of law7

This difference, however, may only be skin deep. As argued  earlier, in certain  

cases^ Canadian courts  clearly seem  to choose b e t te r  m otives ra th e r  w eaker  ones. In 

o ther  cases, th e re  is no evidence tha t the motive found by the court  w as the true, 

subjective m otivation of the legislature.^ Moreover, th e re  is evidence of ta iloring to 

the objective being used to indirectly scrutin ise  objectives; this also suggests that 

motivations a re  in fact hypothesised.i '’ This indirect analysis would be unnecessary  

if the genuine motive w ere  being ascertained.^^This suggests the  approach  is in fact 

similar to Ireland's.

However, differences exist as to how  these  objectives a re  trea ted . In Canada, 

the courts have developed rules about the objectives of the law being too general, 

and though it has never been discussed, one might imagine a similar objection being 

m ade to m ultiple o b j e c t i v e s . On the o ther  hand, Irish courts  have proven willing to 

em brace m ultiple objectives,!^ and some tha t are  so general they are  no m ore than  a 

s ta tem en t of effect,i'^ and little p ro tes t  has ever been raised to this phenom enon.

Though nominally differing in respect of ascerta inm ent,  the  reality of how  

objectives a re  trea ted  in Ireland and Canada is quite  similar, in respect of both 

im portance and ascerta inm ent. The w ay in which Ireland trea ts  objectives does not 

ap p ea r  to have changed after the incorpora tion  of the  Heaney test.

* Chapter 5, at note 26-34.
 ̂Chapter 8, at note 34-40.

« Chaulk V R [1990] 3 S.C.R. 1303; 1990 CanLII 34 [SCC)
 ̂For example, R v Oakes [1986] 1 S.C.R. 103; 1986  CanLII 46 (SCC), am ongst others.

Chapter 5, at note 85-97,
As discussed in Chapter 2, there would be not need for indirect scrutiny if the true motive w ere  

found.
12 See R v Z u n d e l  [1992] SCR 731; 1992 Canlii 75 (SCC).
13 Chapter 8, at note 116-118.

These features, though originating in the objective stage, might be more prone to manifest  
themselves in respect of rational connection. It is unlikely that a Canadian court will identify multiple 
objectives, or very general objectives, to justify a law that is o therw ise not well-tailored; this is more 
likely to occur in Ireland. Therefore, though both jurisdictions adopt a generally weak  approach to 
rational connection, the Canadian courts might be som ew hat more likely to invalidate laws on this 
basis.
15 Costello P in Daly v Revenue Commissioners  [1995] 3 IR 1 is the only exception of which I am aware. 
See Chapter 8, note 45-46.
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Rational Connection Between Means and Ends

Both Ireland and Canada have ultimately adopted relatively weak approaches 

to rational connection between means and ends. Initially, Canadian courts seemed to 

adopt a more stringent assessment of rational connection, with over-inclusive laws 

seemingly impermissible, and a burden on the state to justify the tailoring of the law. 

This ultimately gave way to a more lenient approach, with both of those elements 

diminishing over time.^^ Similarly, save for some isolated instances of strength, the 

Irish courts have adopted a weak rational connection test.^^ This accords with the 

language of the test, as a "rational” connection is one that does not offend against 

common sense, rather than one which is very precise.

However, in both jurisdictions, a strong rational connection requirement, 

when it is seen, is deployed in similar circumstances. One instance where it is 

deployed is toward statutes that are overbroad. This is observable in Canada, not 

only from Oakes itself, and in its well-developed doctrine of abstract overbreadth 

challenges, which will be discussed later.i^ In Ireland, very rare cases like McCann v 

District Judge Monaghan^^ and Blehein v Minister fo r  H e a l t h ,discussed in chapter 8, 

and Cox v I r e la n d ,discussed in chapter 6, have invalidated statutes due to close 

scrutiny of connection between means and ends. All of these statutes cast too wide a 

net.22 In contrast, Irish and Canadian courts have both been wary of claims of

underinclusiveness.23

Interestingly, both jurisdictions have also seen some instances of the test 

having strength that can be linked to indirect scrutiny of objectives. Though this

Chapter 5, at note 47-61.
Chapter 8, at note 108-118.
See below  at note 123.

19 [2009] 4 IR 200.
20 [2009] 1 IR 275.
21 [1992] 2 IR 503.
22 The legislation in Cox enacted severe penalties and forfeitures in order to deter subversive crim e 
by those w ho w orked for the State, but applied this to a vast array o f offences, som e o f which had no 
necessary subversive elem ent. In McCann, debtors could be im prisoned w ho had m ade all good faith 
efforts to pay back their debts, targeting people w ho w ere not refusing to repay loans in bad faith. In 
Blehein, there w as a restriction on those in m ental health detention taking civil actions against their 
detainers, targeting far m ore people than those w ho w ere taking vexatious claims.
23 McKinney v University o f  Guelph [1990] 3 SCR 229; 1990 CanLIl 60 (SCC) introduced an increm ental 
approach which frustrates m ost claim s of underinclusiveness. Enright v Ireland  [2003] 2 IR 321  
m akes sim ilar points in the Irish con tex t The Irish courts have recently gone so far as to suggest that 
the failure of a statute to provide som ething cannot render the statute unconstitutional, as the 
problem  is not with the statute, but w ith w hat the statute is not. Statutory om ission  m ight create an 
unconstitutional circum stance, but it does not impugn the statute. See Carm ody v M inister fo r  Justice 
[2010] 1 ILRM 157.
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approach is more apparent in some Canadian c a s e s , t h e  evidence for its use in 

Ireland is still strong.^s This would suggest two similarities. Both sets of courts do 

not scrutinise the motivations of their respective legislatures directly, perhaps 

because this would be disrespectful, or difficult to do. It might also serve as evidence 

that, despite facial differences in the way objectives are ascertained, both Canadian 

and Irish courts might hypothesise objectives, because indirect review of objectives 

makes sense only if the court is not looking to the true subjective motive of the 

legislature. This also conforms to pre-existing Irish practice on this form of 

tailoring.26

Minimum Impairment

The minimum impairment tests in Ireland and Canada share a core 

similarity: neither test bears any close resemblance to the language that was used to 

set it out. Beyond that, however, the approaches adopted are different; both courts 

ultimately opted for a weak and deferential form of minimum impairment review, 

but Ireland's chosen variant is weaker than Canada's.

In Canada, the strong language of the Oakes test quickly faded in Edwards 

Books, as concerns such as empirical deference and concerns about the separation of 

powers caused the courts to worry about the stringency of the Oakes a p p r o a c h .  

The test shifted from demanding that rights be infringed as little as possible to 

demanding that they be infringed "as little as is reasonably p oss ib le ," ^ ^  insisting that 

the legislature had a "reasonable basis"^^ for eschewing an alternative.

Ireland w ent further. Some of the Irish case law resembles its Canadian 

counterparts in asking if there was a "rational explanation"3o for the means chosen 

to be preferred. The Tuohy v Courtney test, which grew up alongside the Heaney test, 

offers significant deference in this and other respects, motivated by factors similar 

to those found in C a n a d a .L a te r  cases suggest that the Irish courts go further, 

reviewing only w hether or not there was a mechanism by which the means actually

2'* Chapter 5, at note 85-97.
An Blascaod M6r Teo v Commissioners o f  Public Works in Ireland, Unreported, High Court, Budd j, 

February 2 7 *  1998; O'Shea v Ireland [2007] 2 IR 313.
26 See Blake v A ttorney General [1982] IR 117, discussed in Chapter 6.

See Chapter 4 and Chapter 5.
28 /? V/ Edwards Books 1986  CanLII 12 (SCC) at [131],
29 Irwin Toy v Quebec  [1989] Canhi 87 at 71.

Colgan VIRTC [2000] 2 IR 490  at 512; cf Murphy v IRTC [1999]  1 IR 12.
Tuohy V Courtney [1994] 3 IR 1. A fuller discussion of this case and the test associated with it will be  

carried out in the next chapter.
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chosen could be ren d ered  less excessive by som e limit or cap on the ir  e f f e c t s . T h i s  

suggests tha t Irish courts  have gone beyond deference in considera tion  of 

alternatives, and have chosen the less in terventionist approach  of not considering 

independen t alternatives a t all. The few examples of this so r t  of ta iloring th a t  are 

identifiable from the previous ju risp rudence  of the Irish courts  suggest a similar 

approach.

The consequence is that, although the Canadian te s t  re ta ins  significant 

strength, even if this v^as only seen intermittently, the  Irish variant, by contrast, 

does not. In Canada, b lanket bans v^^ere the m ajor trigger for m ore  severe m inimum 

im pairm ent review, w ith very  few such bans passing m uster, even w hen  relatively 

plausible reasons for the scope of the restric tion w ere  forthcoming.^^ The form of 

review to which these  bans w ere  subject to is so s trong  as to lose any resem blance 

to the usual s tandard  of m inim um  im pairm ent. By contrast, th e re  is no similar 

strength  to be found in the Irish version of the test. The handful of cases w here  the 

te s t  has invalidated legislation involve failures of the n a r ro w er  excessiveness test,^^ 

or an unusual and unexplained d ep a r tu re  from general practice.

The final point of com parison is the extent to which the m inimum 

im pairm ent te s t  has incorpora ted  balancing. In Canada, the fact th a t  the  court is 

willing to look to alternatives m eans tha t the incorpora tion  of som e balancing is 

probably unavoidable. There  is also evidence tha t the link be tw een  these  tests  is 

significant, w ith  failure of m inim um  im pairm ent and failure of balancing often 

coinciding.37 In Ireland, the elision is prim arily  rhetorical, w ith  balancing and 

m inimum im pairm en t often being run together in the course of the  application of 

the s tandard  of review.^s However, the re  a re  some instances of a m ore  substantive 

elision in the m odes of analysis, albeit less significant and less com m on than  those

32 DK V Crowley [2002] 2 IR 744; Dellway Investments  v NAMA [2010] lEHC 364. See Chapter 8, at note 
169-181.
33 Quinn's Supermarkets V Attorney General [1972] IR 1 and Attorney General v Paperlink [1984]  ILRM 
373 both indicate an approach concerned with excessive scope of the type o f m eans chosen or an 
unw illingness to look to alternatives. See Chapter 6, at note 99.
3'^See chapter 5, at note 118-137; in particular, R v Seaboyer  [1991] 2 S.C.R. 577; 1991 CanLII 76  
[SCC]; Edmonton Journal v Alberta  [1989] 2 SCR 232; 1989 CanLII 20 (SCC).
35 D K v Crowley [2002] 2 IR 744.
36 Dunnes Stores  v Ryan [2002] 2 IR 60; King v Minister fo r  the Environment  [2007] 1 IR 296  [SC); see  
Chapter 8.
37 See the d isucssion  in Chapter 5 of /? v Seaboyer  1991 CanLII 76 (SCC); Edmonton Journal v Alberta  
1989 CanLII 20 (SCC) and Thompson Newspapers v Canada  1998 CanLII 829  (SCC), w here balancing  
w as said to be failed after a failure of m inimum  impairment.
3® Chapter 8, at note 135-145.
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seen in Canada, and often in cases that display confusion over what the precise 

purpose of each element of the test should be.^^ This is unsurprising considering the 

Irish courts’ limited approach to minimum impairment and their general 

disinclination to engage in balancing at all.

Generally, we can say that neither the Irish nor the Canadian courts have 

settled upon a method of dealing v^ith minimum impairment that bears any 

resemblance to the v^ords initially used to describe it. How^ever, the Canadian test 

has not departed to such a great extent; though it has incorporated significant 

deference, it retains potency, and allow^s judicial intervention in a significant 

minority of cases. The Irish approach is much more conservative, and reflects the 

non-interventionist attitudes of the courts in this area. It has also lacked a clear and 

consistent meaning; though there may be a coherent theory to be extrapolated from 

some Irish cases, other cases clearly misunderstand what the test is to do, or do not 

offer any analysis whatsoever.

Balancing

Both Irish and Canadian courts show extreme reluctance to engage in 

balancing. Canada does have some judicial pronouncements on the s u b je c t , th o u g h  

these do not seem to have inspired courts to apply the test or to do so clearly. In 

Ireland, it is probably fair to say there has been no discussion of balancing, or its 

meaning or importance. It is largely forgotten. This means that, to whatever extent 

the balancing analysis is conducted, the courts do not explain or elaborate any 

metric that might be used to weigh particular concerns, or any other normative 

stances that affect the balancing exercise.

However, the balancing test is rarely applied in either jurisdiction. In very 

few cases is a law struck down because of a problem with balancing alone.''^^ A law 

that fails the balancing test always has an additional flaw in tailoring that would 

render the law invalid in any event. Both jurisdictions display a suspicion of the 

balancing process, or at least a reluctance to conduct the balancing process visibly.

Chapter 8, at n o te  1 4 6 -1 5 7 .
Dickson CJ in Oakes  ( 1 9 8 6  CanLII 4 6  at [70]]  and E dw a rd s  B ooks  ( 1 9 8 6  CanLII 12 (SCC) at [122]];  

MacLachlin C] in In Canada v  JTI-MacDonald  at [46]; McLachlin C] in A lb er ta  v  H utter ian  Brethren o f  
Wilson Colony  [2 0 0 9 ]  2 SCR 567; 2 0 0 9  SCC 37  Caniii at [75],

T here is little ev id e n c e  o f  this ev er  having h ap p en ed  in Canada. One could  m ake  an argu m en t  that  
Daly  V R evenue C om m iss ioners  [1 9 9 5 ]  3 IR 1 could  be an exa m p le  o f  this in Ireland, but the law  
probably  w o u ld  h ave failed the  o n e  or both tailoring te s ts  as w ell ,  g iven  Costello  J's analysis.
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Since, as discussed in the last section, Ireland seem s less willing than  Canada to 

incorpora te  balancing into m inim um  im pairm ent, this might m ean  th a t  very  little 

balancing at all is done in Ireland, or perhaps tha t w ha teve r  balancing is done in the 

background a lm ost always favours the State.

Comparing the  jurisdictions, w e can see tha t balancing is no t undertaken  

clearly by e i ther  Irish or Canadian courts, and therefore  both fall dow n on the 

essential, legitimising com ponen t of the s tandard  of review. This criticism can be 

levelled even m ore  forcefully a t  Ireland, because of a lack of evidence of balancing 

e lsew here  w ithin the  s tandard , and the failure to highlight the  im portance  of this 

s tep  in judicial p ronouncem ents .  Canada’s failure might be limited to hiding 

balancing considerations e lsew here  and not being clear on the m etrics used. These 

are  norm ative condem nations. Ireland's failure might be fundam ental and 

conceptual: a failure to apply the  core legitimising p a r t  of the s tan d a rd  of review. 

The single biggest difference be tw een  the inchoate s tandards  of review  tha t existed 

before, and the Heaney test tha t replaced them, w as the addition of articulate 

balancing. However, this difference has proven illusory because, though the 

language of balancing is used, in reality, balancing is e i ther  hidden or absent, just as 

it was before.

The Burden of Proof

One of the m ost profound differences be tw een  the Irish and Canadian 

s tandards  is the p lacem ent of the  bu rden  of proof. This is a hugely im portan t 

e lem ent of the s tandard  of review, as it decides results  in m any cases, and  reflects 

the default constitutional balance betw een protecting rights and  favouring the 

in terests  of the  state.

In Canada, ever since Oakes, the burden  of proof has been  clearly apportioned  

betw een the State and the individual.'^^ The individual will a t all tim es bear  the 

bu rden  of establishing an infringem ent of the right. This might be simple or self- 

evident, or it m ight not be; very  complex issues abou t the scope of rights can exist, 

and the plaintiff asserting  the infringem ent has to establish it.^^

Oakes 1986  CanLIl 46  [SCC] at [67], Oakes also m ade clear that the standard for each is the usual 
civil standard, the balance of probabilities.

Peter Hogg, Constitutional Law o f  Canada, (5 ‘*' ed, Carswell, 2007] at 38-7. It is also possible that 
som e elem ent of the rights infringem ent will be justificatory in nature -  for exam ple w here the right 
cannot be unreasonably or arbitrarily infringed. This is a substantive internal lim itation on the scope
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However, th a t  bu rden  discharged, the State takes on the b u rden  of proving 

tha t the rights res tric tion  w as  j u s t i f i e d .T h e r e f o r e ,  from the po in t w here  the 

s tandard  of review  kicks in, all re levant tests  p resum ptive ly  side w ith  the plaintiff; 

the State bears  the  burden  of all aspects of justification. This is an extrem ely s trong 

m easure  in defence of rights, as the burden  is significant, and establishing the law’s 

lack of justification might be difficult for plaintiffs. However, it m ust be noted tha t 

the reality of the b u rden  of proof is not always so strict, as deference can be shown. 

This is seen w h e re  self-evidence is accepted in several contexts in lieu of evidential 

justification.'^^

The b u rden  of justification on the s ta te  stem s, as w e shall discuss shortly, 

from the provision in s 1 of the Charter tha t a res tric tion  on rights shall be 

"dem onstrab ly  justified.” D em onstration of justification is an  essential, textually 

ingrained p a r t  of the Charter and the limitations clause.

In Ireland, by contrast, the State bears  no burden.'^^ Before and after Heaney, 

tha t bu rden  res ted  with the plaintiff. That clearly includes establishing the initial 

restric tion of rights, and  the subsequen t proof tha t no justification for the limitation 

exists. This leaves the plaintiff in the invidious position of having to prove one of 

several negatives: th a t  the law does not have an im p o rtan t  objective; th a t  the law is 

not rationally tailored; tha t the law is not minimal in its im pairm en t of rights; tha t 

the law does not fairly balance rights and in terests. This crea tes  the curious 

situation w h ere  the  te s t  is framed in a positive light, bu t  the p roof requ ired  of the 

court is negative.

The p resum ption  of constitutionality  is p robab ly  the underly ing reason  for 

this p r a c t i c e . I t  is one of the key reasons tha t the Heaney te s t  is so weak, even by 

com parison to its co u n te rp a r t  in Canada, and leads to far less judicial in tervention.

of the right, and the plaintiff in that case will bear the burden o f  proving this also. This will be 
discussed  later in context o f a d iscussion  of in ternal/external lim itations on rights.
'̂ ‘‘ See ibid at 38-8. Hogg suggests that one elem ent of justification under s 1 does not carry any 
burden of proof at all: the requirem ent that the restriction be prescribed by law. This is seem ingly a 
neutral enquiry conducted by the court.
'•^This w as su ggested  in Oakes 1986  CanLIl 46  (SCC), and seen  in E dw ards Books 1986  CanLll 12 
(SCC). Hogg, note 43, at 38-9 and Sujit Choudhry, "So What Is the Real Legacy of O akesl Two Decades 
of Proportionality Analysis under the Canadian Charter's Section 1" [2 0 0 6 ], 34  S.C.L.R. [2d) 501, 
am ongst others, com m end reducing reliance on evidence in Charter litigation, because o f concerns of 
costs, com plexity, and the lack o f availability of evidence.

Exceptions to this are very rare, and show  no sign of d evelopm en t into a w ide change in the w ay  
that courts deal w ith the burden of proof, desp ite Foley hinting in that direction. Brian Foley, "The 
BUPA Ireland  Case and Constitutional Litigation," [2010] 45 Ir. Jur. (ns) 230.

See Buckley v A ttorn ey General [1950] IR 67 at 83; ch 4 p 29-31 . See Foley, note 46.
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However, it is im portan t to highlight the causative a ttr ibute: the Irish s tandard  of 

review^ is no t non-in terven tion is t because of the  b u rden  of proof; the burden  of 

p roof in Ireland favours the s ta te  because of choices m ade by the  courts  about 

interventionism.

Deference and Non-Interventionism

There is also som e similarity in the kinds of concerns th a t  have led to 

deference and non-in terven tion is t choices in Ireland and Canada, accom panied by 

very  g rea t differences be tw een  how  these considerations a re  dealt with. The 

rationales underlying deference and non-in terventionist choices a re  largely similar 

in each jurisdiction; the  ex ten t of the deference shown, and the scale of the non

interventionism, are  different, as is the m anner  in which they  m anifest and are 

discussed. This will be dealt with in detail in the next chapter.

T h e  U n i v e r s a l i t y  o f  t h e  O a k e s  a n d  H e a n e y  T e s t s

The scope of the  te s t  differs betw een the jurisdictions in som e respects. First, 

the Oakes te s t  re ta ined  a universal application by offering significant variability in 

application in different circumstances. Ireland, in theory, opted for a different 

approach, in creating tw o s tandards  of review. One of these -  the Tuohy v Courtney^^ 

te s t  -  was reserved  for cases w here  significantly m ore deference should be offered 

to certain  determ inations , and w here  non-in terventionis t choices required  a 

fundamentally  different s tandard  to apply. Again, this will receive m ore atten tion  in 

the next chapter.

In Canada, Hogg notes tha t Oakes was offered as "a universal rule, applicable 

to all Charter infringem ents.’"̂  ̂This has led to a m ore rigid adherence  to external 

limitation on rights in Canada. Canada does have som e rights th a t  a re  subject to 

substantive definitional or internal limitation, such as the right to be "secure against 

unreasonab le  search or se izure” °̂ and the right "not to be arb itrar ily  detained or

« [ 1 9 9 4 ] 3 I R 1 .
Hogg, note 43, at 38-44. It should be noted, however, that the test laid dow n in /? v Sparrow  [1990] 

1 SCR 1075; 1990 CanLII 104  (SCC), is used for the lim itation of aboriginal rights under s 35 of the 
Constitution Act, 1982, as these fall outside the scope o f the Charter of Rights and Freedoms. See 
Dwight Newm an, "The Lim itation o f  Rights: A Com parative Evolution and Ideology o f  the Oakes and  
Sparrow  Tests," [1999 ] 62 Sask. L . Rev. 543.
5®s 8, Canadian Charter o f Rights and Freedoms. Some s 11 criminal rights are also subject to 
reasonableness restrictions, such as a right to reasonable bail, a right to inform ation on charge and 
trial in reasonable time.
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imprisoned."^^ These  rights are restricted unless the restriction is unreasonable or 

arbitrary. There w ou ld  seem  to be little need for an external limitation in addition to 

that, as the definition o f  the right includes a judgm ent as the quality o f  the  

mfringement. However, in practice, the courts have chosen  to apply an external 

limitation as well.^^ This ensures the alm ost universal application of the Oakes test.^^ 

External limitations are universal in Canada. They even  seem  to apply to the  

s. 12 prohibition against cruel and unusual treatm ent and punishment,^'^ despite  

criticism of this a p p r o a c h . T h e r e  is no right in the Charter that is subject to 

internal limitations alone. This has recently attracted criticism, with som e academics  

criticising the Oakes test’s application in som e areas, and advocating a single-stage  

a p p r o a c h , w h i l e  others defended the sta tu s  quo. '̂^

In Ireland, there is no agreem ent on universal application of the H eaney test, 

and som e rights m ay not be subject to external restrictions at all. The right to a trial 

in due course o f  law may be subject to internal limitations only. In Re N ational Irish 

Bank (No. Suprem e Court suggested that trial in due course of law is a

binary concept, which w as  not subject to proportionality analysis:

[I]t is doubtful if the principle of proportionality - so important in other  
branches o f  constitutional law - can have any useful application here. A 
criminal trial is conducted "in due course o f  law"  or "with due process o f  law" 
or it is not.5^

51 s 9, Canadian Charter of Rights and Freedoms.
52 Hogg, note 43, a t 38-45.
53 It is possible this may involve some duplication of work, w^ith similar considerations deployed to 
the analysis of the breach of the right as to its limitation, but Hogg notes tha t the considerations of 
reasonableness in the  context of s 8 search and seizure do differentiate themselves from Oakes 
analysis. Ibid at 38-47. The same might be true of reasonableness for s 11 criminal rights. See ibid at 
38-48. In any event, the internal limitations simply add to Oakes test  protection, which will be 
available regardless.
5‘̂ In R V Smith  [1987] 1 SCR 1045; 1987 CanLlI 64 (SCC) found that a m andatory  minimum sentence 
for drug importation was cruel and unusual, and then considered w hether  it was justified under s 1, 
ultimately finding that it was not. However, it implies tha t in principle one can justify such a 
punishm ent using the Oakes test.
55 Hogg cannot imagine tha t there  would ever be such a reasonable limit, and says it is perhaps the 
only absolute right in the  Charter. Hogg, note 43, at 48-49. However, he acknowledges the dissonance 
between his view and the analysis in Smith.
56 Chanakya Sethi, "Beyond Irwin Toy: A New Approach TO Freedom OF Expression Under The 
Charter,” (2012} 17 Appeal 21; Christopher D Bredt, "Revisiting the s. 1 Oakes Test: Time for a 
Change?" (2010) 27 N]CL 59 at 66; Gregoire Webber, "Proportionality, Balancing, and the Cult of 
Constitutional Rights Scholarship," (2010) 23 Can. j. L. & ]ur. 179.
5̂  Charles-Maxime Panaccio "In Defence of Two-Step Balancing and Proportionality in Rights 
Adjudication,” 2011 24(1) CjL] 109.
58 [1999] 3 IR 145.
5̂  Ibid at 180.
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The court would not balance any interest against this right, as an unfair trial cannot 

be justified. This is an assertion that the Article 38.1 right is not subject to external 

limitations.

There is something credible in this stance, in that it seems to afford criminal 

rights great weight, and given that the wording of the provision seems absolute; a 

trial is either conducted in due course of law, or it is not. However, other rights that 

are phrased in similarly absolute language have been subject to external 

qualification, and it is not clear why these rights should be treated differently.^^ 

Moreover, in the NIB case, the Supreme Court was dealing with the right to silence 

as an element of trial in due course of law, which in Costello J in Heaney subjected to 

external limitation a n a l y s i s . I n  a later case, Costello J chose to address the question 

of trial in due course of law by asking w hether or not a right to confront one's 

accuser was included in the protections of Article 38.1, and found that it was not. 

Had he found that it was part of those protections, it seems he would have used 

Heaney analysis to test the limitation in that case.^^ ' f i s s u e  has not been precisely 

resolved, but it should be noted that many cases involving Article 38.1 do not invoke 

the Heaney test.^^

Similarly, though for reasons that are less apparent, the right of access to the 

courts is not subject to external limitation. In the case of Re Article 26 and the Illegal 

Immigrants (Trafficking) Bill 1 9 9 9 , the Supreme Court found that limiting the right 

of appeal to the Supreme Court, in this case with a 14 day time limit, did not of itself 

constitute a limitation of the right of access to the courts. Only when the limitation 

was "so restrictive as to render access to the courts impossible or excessively 

difficult it may be considered unreasonable ... and therefore unconstitutional."^^ The

See Murray v Ireland [1985] IR 532, d iscussed  in Chapter 6.
[1994] 3 IR 593. The Suprem e Court, by contrast, recognised the right to silen ce as a corollary of 

the right to free speech. [1996] 1 IR 580.
*2 Donnelly v Ireland [1998] 1 IR 321 at 335-336: "I am satisfied therefore that the section  d oes not 
infringe the p lain tiffs constitutional right to fair procedures. As a corollary to this it follow s that the 
right to a physical confrontation by an accused of his or her accusers is not a constitutionally  
protected right. It also follow s that the Court is not required to consider w heth er the section  has 
im perm issibly restricted the exercise of a protected right.”

For exam ple, the test is conspicuously absent from the abundant case law on the duty to seek  out 
and preserve evidence; see  for exam ple Braddish v DPP [2001] 3 IR 127; Dunne v DPP [2002] 2 IR 
305; Bowes and McGrath v DPP [2003] 2 IR 25; McFarlane v DPP [2007] 1 IR 134; Savage  v DPP 
[2009] 1 IR 185; Byrne v DPP [2010] lESC 54. Rather than any Heaney test analysis, the courts asks if 
the failure o f the Gardai' to seek  out and preserve evidence has created a real risk o f unfairness in the 
trial.
64 [2000] 2 IR 360  
« Ibid at 393.
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right is clearly subject to internal limitation only. This has not always been the  

approach of the courts,^^ though it w as adopted in a recent High Court judgment, 

leading to an incoherent position. It is not clear w h y  this right has been singled out  

for internal-only limitation.

Moreover, the Irish courts have been reluctant to apply the H eaney  test to 

equality cases. Som e early discrimination cases seem ed  willing to apply principles  

that w ere  similar principles to Heaney.^^ However, later cases departed from this, 

holding that the extent of a discrimination w as not be considered to form a part of  

its review, only its purpose.^^ The H eaney test, which is obviously  concerned with  

extent, has thus not found a place as a part of Irish equality law.'^o This seem s to be  

another exam ple o f  internal limitations excluding external limitation analysis. Only

In Murphy v Greene [1990] 2 IR 566 at 572, Finlay C] held tha t requiring the leave of the High Court 
to take an action against someone who had held one in psychiatric detention, as provided for by s 260 
of the Mental Treatm ent Act of 1945 was a "prima facie  a curtailment of the constitutional right of 
every individual of access to the courts to the extent tha t it requires a precondition of leave of the 
court for the bringing by him of a claim for damages for an asserted  wrong.” Recently, in Blehein v 
Minister fo r  Health [2009] 1 IR 275, Denham | in the Supreme Court applied the Weaney test to hold 
the restriction in the Mental T reatm ent Act to be an unconstitutional interference with the right of 
access to the courts. This clearly envisages the right of access to the courts as being external, as it 
brands a restriction on access a prima facie  restriction on the right, implying that this can be justified.

In O'Sullivan v Chief Executive o f the Irish Prison Service [2010] 4 IR 562 McKechnie j followed its 
approach in declining to review a statute restricting access to the courts using the Heaney test. He 
said, as he has on previous occasions, "proportionality can have little if any role w here  the provisions 
in question breach no substantive rights,” and found no such breach here. Ibid at 591, [58]. Looking at 
s. 16(12) of the European Arrest W arrant Act, 2003, requiring a certificate to be granted by a High 
Court judge for an appeal to the Supreme Court to be taken in a case involving a European warrant, 
he took an internal limitation approach, requiring an infringement of a certain severity to restrict the 
right; it must "not unduly infringe the applicant's constitutional right of access to the court" to 
p resent a problem. Ibid a t 594, [66].

See Quinn's Superm arkets V Attorney General [1972] IR 1. See Chapter 6, at note 81.
69 In Mhic M hathuna v Ireland [1995] 1 IR 484, the Supreme Court said tha t if a basis for the 
distinction exists, the courts would not look to the extent of the discrimination. The plaintiffs 
challenged the provision of social welfare allowance and more favourable tax rates to unmarried 
mothers and single paren t  families as a discrimination against m arried couples. The Supreme Court 
accepted that there  was a legitimate distinction to be draw n betw een a m arried family and single 
paren t family in the area of tax and social welfare, due to the difficulties tha t would face a single 
parent, both financially and in term s of lack of support and assistance from a spouse. Finlay C] said: 
"[T]here are abundant grounds for distinguishing between the needs and requirem ents of single 
parents  and those of married parents  living together and rearing a family. Once such justification for 
disparity arises, the Court is satisfied that it cannot interfere by seeking to assess w hat the extent of 
the disparity should be.” At 499. It might be tha t in light of recent developments, the equality 
standard is in the process is once again being gradually eroded. See Oran Doyle, "Judicial Scrutiny of 
Legislative Classification," (2012) 47 Ir. ]ur. (ns) 175.
0̂ There is an isolated instance of the test being invoked in a High Court case. In An Blascaod Mor Teo 

V Commissioners o f Public Works in Ireland  Unreported, High Court, Budd ]., February 27*'' 1998, Budd 
J deployed Heaney te s t  analysis in the context of equality. However, he used the test  to judge the 
"invidiousness” of the discrimination, a test that had been disfavoured in Ireland, in favour of a 
rationality test. It is therefore an unpersuasive authority. More recently, this has not found favour 
with High Court judges. See SM v Ireland (No 2) [2007] 4 IR 369.
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in the event that the purpose and rationahty test^^ is failed is the right violated; 

short of that, no equality problem is raised. This avoids all distinctions being 

regarded as potentially unconstitutional, and fits the text of Article 40.1,^^ although 

the presumption of constitutionality and the burden of proof placed on the plaintiff 

vi'ould also mitigate against too many laws being presumed invalid.

Canadian courts have expressed some reservation about applying the Oakes 

standard of revieu^ in the area of equality. In Andrews v Law Society o f British 

Columbia w here it was questioned if Oakes might be "too stringent for application 

in all c a s e s . M c I n t y r e  J argued that the legislature "must make innumerable 

legislative distinctions and categorizations.”^̂  He argued against the Oakes test for 

review of these distinctions in cases concerning Article 15;^  ̂such distinctions "must 

not be held to the standard of perfection, for in such matters perfection is 

unattainable.” '̂̂  However, the Supreme Court was divided in that case, and Hogg 

suggests that this viewpoint has not been followed in later cases, though none of 

them have expressly overruled if^^

It might be that the reservation expressed in Andrews stems from the 

unwillingness of the Canadian courts to adopt solely internal limitation of rights. The 

concerns expressed by McIntyre J illustrate this; he was unnerved by the idea of 

almost all legislature discriminations being presumptively invalid, and subject to 

potentially stringent justification. Hogg shares this concern about the floodgates of 

equality being opened if Oakes applied in that context.'^^ It is interesting that this was 

the point where the universality to the Oakes test comes close to waning, and the 

Irish courts refused to apply the Heaney test for similar reasons.

The old "invidiousness” standard of early cases was ultim ately abandoned in favour o f a rationality  
test. See Brennan v Attorney General [1983] ILRM 449 at 483; Re Article 26  and the Employment 
Equality Bill, 1996  [1997] 2 IR 321. This test looked for the purpose of the law, and w hether or not 
the law rationally pursued that objective.

Article 40.1 a llow s the state to have "due regard to differences of capacity, physical and moral, and 
o f social function.”
73 [1989] 1 SCR 1 4 3 .1 9 8 9  CanLIl 2 [SCC].

Ibid at 43.
75 Ibid at 44.
76 Article 15 (1] states: "Every individual is equal before and under the law and has the right to the  
equal protection and equal benefit o f  the law  w ithout discrim ination and, in particular, w ithout 
discrim ination based on race, national or ethnic origin, colour, religion, sex, age or m ental or physical 
disability.”
77 1 9 8 9 CanLlI2(SCC) at 45.
78 Hogg, note 43, at 38-45.
79 He backs up this concern w ith a fascinating statistic: before the scope of the s. 15 equality clause 
w as narrowed by the courts in Andrews,  there w ere 599 s. 15 challenges in three years, the 
overw helm ing m ajority unsuccessful. Most o f these challenges could not be taken post Andrews, and 
so there w ere far few er in its wake. Hogg note 43, at 38-7.
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T h e  Im p a c t  o f  D o m e s t ic  Co n s t it u t io n a l  N o r m s

Comparative constitutional lawyers frequently warn of the dangers of relying 

on the law of foreign jurisdictions, because of the danger of overlooking som e social 

or constitutional factors that would render the comparison futile. Uniform 

constitutional norms, such as proportionality principle, take attention away from 

the fact that, in any given case, it is a particular constitution that the courts are 

examining. The differences between the Oakes and Heaney test put these back into 

focus, it is clear that the Irish courts did not, when adopting the Heaney test, wish to 

incorporate by reference the constitutional law of Canada. However, even in relation 

to more the technical issues of standards of review, the Irish courts have refused to 

follow Canadian case law, because of the role of domestic norms in those cases.^^ it 

is important to highlight the most significant differences between these 

constitutional systems as potential explanations for the divergence in the standards 

of review.

T h e  L i m i ta t io n s  C la u s e

First, the Canadian Charter has a general limitations clause in s 1, which can 

help to explain several key o b s e r v a t i o n s . ^ ^  j h e  limitation clause seems to suggest 

that it applies to all the rights set out therein. This means that Charter comes close 

to dictating external limitations on all rights. In Ireland, there is no such general 

limitation clause; some rights have express limitations,^^ whereas some do not. '̂^

8° Mark Tuslinet, "Tiie Possibilities of Comparative Constitutional Law," 108 Yale L] 1225 [1999); 
Mark Tushnet, "Some Reflections on Method in Comparative Constitutional Law," in Sujit Choudhry 
(ed.) The Migration of Constitutional Ideas 67 [Cambridge University Press, 2006); Ahron Barak, 
Proportionality: Constitutional Rights and Their Limitations, [Cambridge, 2012) at 66-67.
81 In PJ Carroll v M inister fo r  Health case, on w hether or not the State was entitled to adduce evidence 
of harms to illustrate justification of the Heaney test, even in the event tha t harm was conceded, the 
Supreme Court declined to follow Canadian authority  on the point, though they ultimately reached 
the same conclusion: "1 do not think it necessary to rely on the Canadian caselaw for this purpose. It 
is fair to say tha t the Canadian cases cited were partly determ ined on foot of the Canadian Charter of 
Rights.” [2005] 1 IR 295 at 318.
82 It reads; "The Canadian Charter o f Rights and Freedoms guarantees the rights and freedoms set out 
in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a 
free and democratic society.”

For example, freedom of speech, association, assembly and religious practice are guaranteed 
subject to public o rder  and morality. See Articles 40.6.1° and 44.2.1°. Private property  rights, 
according to Article 43, may be delimited to "reconcile their  exercise with the exigencies of the 
common good.”
8"* Article 38.1 guarantees trial in due course of law w ithout any obvious limitation. Article 41’s 
guarantees on Family rights similarly have no express limits.
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This leaves it open to the courts to decide to adopt wholly internal limitations for 

some rights, and external limitations for others.^^

Moreover, the burden of proof in respect of Oakes is largely dictated by the 

wording of the limitation clause. In requiring that limitations be "demonstrably 

justified," it clearly suggests that justification be affirmatively established. The 

burden of demonstration therefore logically seems to fall on the State, seeking to 

justify the limitation. In Ireland, there was no such express constitutional guidance, 

and therefore the courts were at liberty to choose where the burden of proof was to 

fall. It had, before the Heaney test, previously fallen on the plaintiff to establish 

unconstitutionality in all respects. This was retained, without discussion, and with 

very little subsequent disagreement.

Override

Secondly, the Canadian constitution has a caveat to judicial supremacy in 

rights matters: the s 33 notwithstanding clause.®^ This provision in essence allows 

Parliament or State legislatures to operate notwithstanding certain provisions of the 

Charter, thus allowing the legislature to override court judgments. There is no 

equivalent provision in Ireland; if the legislature is unhappy with a judgment of the 

courts, the only way to circumvent it is to amend the Constitution by referendum 

put to the people. Though this has been done on several occasions for the purpose of 

overruling or amending court judgments, it is in theory a substantially more 

cumbersome process.^^ It could be that this facility allows the Canadian courts to be

Article 38.1 is not, it seems, subject to external limits, though its internal limits may be defined by 
external limitations on ancillary rights. On the other hand. Article 42's seemingly unqualified rights 
are subject to external limitation of some sort. See Costello J in Murray v Ireland  [1985] IR 532.
86 Section 33 reads: "(1) Parliament o r  the legislature of a province may expressly declare in an Act of 
Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate 
notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter.
(2) An Act or a provision of an Act in respect of which a declaration made under this section is in 
effect shall have such operation as it would have but for the provision of this Charter referred to in 
the declaration.
(3) A declaration made under subsection (1) shall cease to have effect five years after it comes into 
force or on such earlier date as may be specified in the declaration.
(4) Parliament or the legislature of a province may re-enact a declaration m ade under subsection (1).
(5) Subsection (3) applies in respect of a re-enactment made under subsection (4]."

Gerry Whyte makes this argum ent in his article "Discerning the Philosophical Foundations of the 
Report of the Constitutional Review Group: An Analysis of the Recommendations on Fundamental 
Rights," (1998) Contemporary Issues in Irish Law and Politics 216 at 232-233. Hardiman ], writing 
extrajudicially, notes that it is very difficult, in practice, to organise such a referendum, precluding its 
use as a meaningful check on the power of courts. See Adrian Hardiman, "The Role of the Supreme 
Court in our Democracy," in Joe Mulholland (ed.). Political Choice and Democratic Freedom in Ireland, 
(MacGill Summer School, 2004). Conor O’Mahony has recently revisited this issue. See "Constitutional
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more interventionist in spite of concerns about the separation of powers or the 

legitimacy of the legislature, as the legislature can ultimately have the last word.^^

Hou'ever, this difference is probably less significant than it seems, because of 

the reality of s 3 3 ’s operation. Though it has been used extensively by Q u e b e c , i t  

has been used very rarely outside of that province, and never successfully used by 

the Federal Parliament.^° The main attempt to use this mechanism v^as to override 

the Morgantaler^^ decision on abortion, but support for this proposition was not 

forthcoming, with a great deal of controversy resulting. There have been few serious 

efforts to invoke the notwithstanding  clause since.^^ the same time, Ireland has 

successfully overturned court decisions on constitutional matters on several 

occasions via the referendum process.^^ Therefore, it is important not to exaggerate 

the impact of this som ewhat atrophied provision of the Canadian Charter.

Remedies

Thirdly, the approach adopted to remedies in Canada is quite radically 

different from the approach in Ireland. While remedies seem as though they should 

be a separate and unrelated consideration, in fact the remedies available to the court 

can be intimately bound up with how courts deal with rights questions. The 

consequences of a law being found unjustified are obviously relevant to the court 

making that determination; courts will not be blind to it, even if they ought to be. '̂̂

Amendment and Judicial Restraint: How Restrained Should An Irish Court Be?” delivered at "The 
Irish Constitution: Past, Present, and Future” King’s Inns, Dublin, 29* June 2012.
®®See Tsvi Kahana, "Understanding the Notwithstanding Mechanism" [2002) 52 U Toronto LJ 221; 
Tsvi Kahana, "The Notwithstanding Clause Mechchanism and Public Discussion: Lessons from the 
Ignored Practice of Section 33" (2001] 43 J Can Public Admin. 225.
8’ Hogg, note 43, at 39-3-39-4.
90 Ibid at 39-4.

Peter Hogg and Alison Bushell, "The Charter Dialogue Between the Courts and Legislature: [Or 
Perhaps the Charter of Rights Isn’t Sucha A Bad Thing After All}” 35 Osgoode Hall LJ 75 [1997) at 95- 
96.

See JL Hiebert, "Is it too late to rehabilitate Canada's Notwithstanding Clause?” [2004] 23 Supreme 
Court LR [2d] 169.
93 See Whyte, note 87, and O’Mahony, note 87, for discussion of such amendments. There is arguably 
ten such instances, and several more attem pts which failed at referendum, though only a few of these 
related to rights matters.
9“* Walsh J said tha t the consequences of unconstitutionality should not affect judges deciding upon 
the constitutionality of laws in De Burca v Attorney General [1976] IR 38. However, the risk of this 
happening was acknowledged by Geoghegan ] \n A v Governor o f  Arbour Hill Prison, where he very 
honestly noted tha t had the Supreme Court in that case not limited the consequences of a declaration 
of unconstitutionality, "there would be a grave danger that judges considering the constitutionality or 
otherwise of enactments would be consciously o r  unconsciously affected by the consequences.” 
[2006] 4 IR 88 at 203.
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When a statute is unconstitutional in Ireland, the standard remedy is that it is 

struck down outright. The declaration of unconstitutionality is a strong remedy, but 

is considered an essential part of the judicial function in reviewing the 

constitutionality of legislation. Outside of this, the Irish courts are highly 

conservative, and the other remedial options available are very narrow. There are 

two other primary^^ remedies: the law can be interpreted harmoniously to avoid 

unconstitutionality;^^ or it can have its unconstitutional language severed.^^ Both of 

these remedies are strictly limited, however.^^ The reason that Ireland’s alternative 

remedies are so limited is due to concern about the separation of p o w e r s . T o  adopt 

a radical construction of a statute, or sever language that would change the meaning 

of a statute in a significant way, would, the courts say, usurp the legislative power, 

which the constitution vests solely and exclusively in the Oireachtas in Article 

15 . 2 .1° .

Canada also strikes down statutes as its key remedy, but adopts a much 

broader array of remedial options. The Canadian courts will occasionally strike 

down only particular applications of a law, rather than the law entirely.^'’̂  Canada 

similarly has a double construction rule, know as reading down. It has a broader 

linguistic severance rule, even severing language that would quite radically change 

the scope of s t a t u t e s . C a n a d i a n  courts are willing to read in statutory language to 

solve constitutional problems,^^^ which cannot be done in I r e l a n d . C a n a d i a n

By primary, I mean remedies tha t actually address the invalidity of the statute, ra the r  than trying to 
compensate for the s ta tu te ’s effects.

The double construction rule interprets out constitutional invalidity, saving the sta tu te  from a 
declaration of unconstitutionality, but only when two plausible interpretations of the  sta tute  are 
open to the court. McDonald v Bord na gCon [1965] IR 217.

Similarly, linguistic severance allows the unconstitutional legislation to be saved if the 
unconstitutionality arises from a specific and discrete potion of the legislative language. The court 
will strike out tha t language, saving the statute from invalidity. Deaton v A ttorney General [1963] IR 
170; King v A ttorney General [1981] IR 233.

Double construction is only available if both meanings are reasonably open. It does not allow the 
courts to in terpre t statutes in any radical way, or in any way tha t departs  from the  clear meaning of 
the text; to "do violence to the plain meaning of words." Re Haughey [1971] IR 217 at 254. See also 
Hegarty v O'Loughran [1990] 1 IR 148. Linguistic severance can only be done w hen  the law would be 
sensible and operable after severance has taken place, and the severance cannot underm ine  the 
intention of the legislature Maher v Attorney General [1973] IR 140.

East Donegal Co-operative Livestock M art V Attorney General [1970] IR317 at 341.
This is known as "exemption." See Hogg, note 43, at 40-19. This closely resem bles as-applied 

challenges to legislation tha t are  common in the United States.
See Tetreault-Gadoury v Canada [1991] 2 SCR 22; 1991 CanLIl 12 fSCC) and Benner v Canada 

[1997] 1 SCR 358; 1997 CanLIl 376 (SCC) where the Supreme Court severed language in o rder  to 
expand an insurance entitlement scheme and an entitlement to citizenship respectively.
102 The most famous instance of this is Schacter v Canada [1992] 2 SCR 679; 1992 CanLIl 74 (SCC) 
where the Supreme Court read in language to an Act in o rder to extend equality of entitlements to

318



courts will strike dow n laws that create constitutional problem s because of  lacunae; 

that is, unconstitutionality  resulting from w hat the law does  not provide. Irish 

courts do not find that these  lacunae create any constitutional difficulty in the  

statute (though it may create an unconstitutional state of affairs) and therefore are 

unwilling to strike dow n the law in that case.^°^ Canadian courts are also willing to 

invalidate laws, but suspend the effect of that action to a llow the legislature tim e to 

adapt to this developm ent. Irish courts have never expressly endorsed such 

suspended declarations of invalidity, though similar action has been taken in several 

cases, and there has been some judicial support for the prospect.^®'  ̂Canadian courts do 

draw a line w h ere  alternative remedial options cannot be invoked by reason o f  the  

separation of p o w e r s , b u t  the courts have far m ore options before they reach this 

point than are available to their Irish counterparts.

The effect o f  this distinction is that w hen  a law is found to be unconstitutional  

in Canada, there is a far greater likelihood of the law being retained in som e form, in 

Ireland, in the vast majority of cases, the only available rem edy will be total 

invalidation. It is easy  to see  that this could lead to hesitancy on the part of the Irish 

courts to intervene, because the consequences of intervention are so great. We of  

course cannot k now  if this is the case, but it is a huge divergence in practice betw een

adoptive and natural parents, where natural parents  had been discriminated against. See also Miron v 
Trudel [1995] 2 SCR 418; 1995 CanLlI 97 (SCC) and Vriend v Alberta  [1998]1 SCR 493; 1998 CanLli 
816 (SCC).

Somjee V M inister fo r  Justice [1981] ILRM 324; Carmody v M inister fo r  Justice [2010] ILRM 157. 
i°'*See Nova Scotia v Philips [1986] 34 DLR 633.This is obviously only necessary w^hen language 
cannot be read in to solve the difficulty.
105 Somjee v M inister fo r  Justice [1981] ILRM 324; Carmody v M inister fo r  Justice [2010] ILRM 157. The 
Supreme Court in Carmody managed to fashion a remedy for the unconstitutional circumstances of 
the prosecution of the applicant, by refusing to let the prosecution proceed unless he ŵ as granted 
legal aid.
10® See, for example, Schacter v Canada 1992 CanLli 74 [SCC}.
1“  ̂ In Blake [1982] IR 117 at 141-2, the Supreme Court advised lower courts to be slow to grant 
decrees of possession that would be allowed in the sta tu tory  vacuum left by the legislation, and 
advised the legislature to fill the vacuum. . In Carmody, the Supreme Court prohibited the 
prosecution of the applicant until some mechanism for legal aid was provided, encouraging swift 
executive or legislative action. See Paul Gallagher, "The Irish Constitution— Its Unique Nature and 
The Relevance Of International ]urisprudence" (2010] 45 Ir. ]ur. (ns) 22; Gerard Hogan and Gerry 
Whyte, y.M. Kelly: The Irish Constitution, (4''' ed, Tottel, 2004) at 893-4. Eoin Carolan, in a recent 
article, makes several additional suggestions, including the recent case of Kinsella v Governor o f  
Mountjoy Prison [2011] lEHC 235, and notes some endorsem ent of the possibility by Denham ] in /I v 
Governor o f  Arbour Hill.. [2006] lESC 45 at [162]. Eoin Carolan, "The relationship between judicial 
remedies and the separation of powers: collaborative constitutionalism and the suspended 
declaration of invalidity," (2011) 46 Ir. Jur. [ns) 180.
'0® This is when  the rem edy would be in essence "reconstruction" of the legislation. This is discussed 
in Hogg, note 43, at 40-21.
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the jurisdictions, and it w ould  be naive to think tha t the consequences of invaUdity 

do not play on the  m inds of judges.

Presumption of Constitutionality

A nother key distinction, w hich will becom e central in the next chapter, is the 

p resum ption  of constitutionality. In Ireland, the p resum ption  th a t  the  legislature 

acts constitutionally is extrem ely strong, and very old. It plays a significant p a r t  in 

defining the scope and m eaning of Irish constitutional law, and applies to 

constitutional rights m a t t e r s . I n  Canada, on the o the r  hand, this is no t the case. 

There is a p resum ption  of constitutionality  tha t applies to constitutional issues, bu t 

it does not apply to issues of char te r  r i g h t s . T h i s  is because of the "innovative and 

evolutive character of the Charter," the courts said; it w as not ap p ro p r ia te  to give a 

general advantage to the s ta te  in respect of rights infringement.^^^

This has a profound effect on how rights cases a re  dealt with. The Canadian 

courts do not presum ptively  lean tow ards  the legislature in rights issues; the 

legislature does not win in default. As w e have seen,ii2 and will discuss again 

shortly, the Canadian courts do defer the to actions of the legislature and choose not 

to intervene in rights questions w here  they feel it would be inappropria te . However, 

tha t is no t the default position; it is decided based on the circum stances w h e th e r  the 

State should be favoured. In Ireland, the default position is tha t the  State is favoured, 

tha t its actions are  p resum ed  valid. Invariably, tha t will lead to a less in terventionist 

and m ore  deferential approach  to rights questions.

Pre-existing Acquis Constitutionnel

The foregoing factors highlight perhaps the g rea tes t  difference be tw een  the 

jurisdictions a t  the tim e they  adopted  their similar s tandards  of review. Ireland had 

a significant body of constitutional law relating to rights, and decades of court 

practice in the field of constitutional rights adjudication. Canada did not have a body 

of rights jurisprudence; the Charter was in its infancy, and only a handful of 

significant rights cases had been decided before the Oakes te s t  w as se t down. The 

Oakes te s t  w as d raw n  up from scratch; m ost of those norm ative choices left to courts

See generally, Brian Foley, Deference and the Presumption o f  Constitutionality (IPA, 2008}.
Hogg, note 43 ,at 38-10.

Ill Manitoba v Mertropolitan Stores  [1987] 1 SCR 110; 1987  CanLIl 79 (SCC} at [16].
” 2 See Chapter 4.
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about how rights questions should be handled had never been made or considered 

before. The Canadian courts had great freedom in how to make those choices when 

they were making the test, and freedom to change those choices as the test 

developed.

The Heaney test was a new addition to a well-established acquis 

constitutionnel. The test either had to conform to that pre-existing body of law, or 

change it. This creates two important differences. First, the Irish courts were hugely 

influenced by this body of law; it had no counterpart in Canada. Many fundamental 

normative questions had been addressed by these older cases, either expressly or, 

more often, implicitly. The Irish courts were thus not as much at liberty as the 

Canadian courts in making normative decisions.

Secondly, this means that elements of the Heaney test could clash with pre

existing norms in a way that was simply not possible in Canada. The test, being 

mcorporated from elsewhere, could conflict with long established ideas and values. 

If this happened, the courts could take one of the following approaches: they could 

ignore this conflict, and incorporate the test w ithout change; incorporate the test 

without change, while explaining the reason for changing the pre-existing value; 

decline to incorporate the test for that reason; incorporate the test absent that 

element, explain this, and reflect the change in the language of the test; or change 

the test to avoid any conflict, without discussion or explanation, and without clear 

evidence of change taking place.

Where Irish courts faced such a conflict, it seems they chose the last of these 

options. Of course, it is also possible that the courts failed to appreciate the existence 

or significance of these differences, and prioritised domestic norms without even 

realising it.

It is obviously important that domestic values are incorporated into a 

standard of review. To fail to do this would refuse to acknowledge the unique nature 

of each legal system, and the values that m atter to any given country and any given 

p e o p l e . J a c k s o n  reminds us that "constitutional law is, in part, an expression of

Jackson says that the proportionality principle "cannot serve as the exclusive tool of national 
constitutional interpretation without ignoring the role of national constitutions as instruments of 
national self-expression." Vicki Jackson, "Being Proportionate About Proportionality” 21 Const. 
Comment 803  [2004]  at 810. Jackson, in her analysis, focuses mainly on constitutional text. However,  
there are lots o f  other factors -  the acquis constitutionnel -  that also make up domestic  
constitutionalism.
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national particularity/'i^'^ Margulies says that "[sjuccessful constitutions, w hether 

written or unwritten, function on two levels: as working instruments of government, 

and, on a more mystical plane, as national symbols that unify the society through 

their emotive pow er/ ’̂ ^̂  Barak notes that constitutions are an implicit or explicit 

"expression of the national ethos, the cultural heritage, the social tradition and the 

entire historical experience of that nation.”^̂  ̂But it is also im portant to note that 

these values are not compatible with a uniform standard of review. Barak favours 

what he terms "inspiration” from the constitutional laws other countries, but is 

mindful of the need to recognise legitimate differences between jurisdictions in the 

process. To accommodate these concerns, a standard of review being 

incorporated from abroad has to be changed, sometimes in a significant way, which 

fundamentally alters the standard.

C h a n g e s  B e t w e e n  a n d  H e a n e y  B a s e d  o n  P r e - E x i s t i n g  V a l u e s

Any of the differences noted above could potentially be explained by 

divergence between the domestic values of the legal systems in which the respective 

tests were developed. However, in the Irish context, these changes were not 

discussed or considered. The domestic values being upheld were never tested or 

questioned. 1 wish to take two examples that require particular scrutiny: first, the 

use of abstract review of rights questions; and secondly, the burden of proof

First, in Heaney, Costello J rejected an abstract challenge to the law on the 

basis of a domestic rule of constitutional adjudication called the ju s  tertii rule.^^^ 

This rule limits the arguments one can make in the context of a constitutional 

challenge to arguments based on one’s own r i g h t s . O n e  cannot argue that the law 

would be unconstitutional as applied to another person; one must prove the law is 

unconstitutional as applied to oneself. This is p r i m a r i l y i ^ o  in place because courts 

claim that a real plaintiff is needed in a particular case in order to decide a

114 Ibid at 858.
115 Martin B. Margulies, "Standards of Review and State Action under the Irish C onstitution” (2002)  
37 Ir. ]ur. [ns) 23 at 30 at 54.
11® Barak, note 80, at 73.
117 Ibid at 66-67.
118 [1994] 3 IR 593 at 607.
11̂  Cahill V Sutton  [1980] IR 269.
120 It m ight have a secondary function in preventing vexatious claim s, but in fact there is another rule 
o f litigation -  the locus standi  rule -  that m akes sure that plaintiffs have sufficient in terest in the law's 
application to take a case. This gatekeeper rule keeps vexatious litigants at bay; the ju s  tertii  rule 
lim its the argum ents m ade by non-vexatious litigants w ho pass that initial hurdle.
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constitutional issue. A plaintiff gives the issue the "force and urgency of reality” that 

is lacking with an abstract c l a i m . 121

This court-made rule was incorporated into Heaney despite some prior 

indications that rationality questions similar to those involved in the Heaney test 

might not apply.122

In Canada, the courts have not imposed such a rule. The doctrine of 

overbreadth allows plaintiffs to take challenges to legislation based on third party 

rights in certain cases.^^s

The Irish courts never considered whether it would be better to relax the jus  

tertii rule upon incorporation of the Heaney test. Instead, they strictly adhered to the 

pre-existing rule, perhaps never considering whether this was appropriate in the 

context of the test that was being a d o p t e d . 124 7^15 major inconsistency between the 

two jurisdictions has never been noted or discussed by an Irish court.

Secondly, as discussed here at length, the Irish and Canadian courts adopt 

fundamentally divergent approaches to the burden of proof. Again, Irish courts 

might conclude that the burden of proof being placed on the plaintiff is an essential 

element of the domestic legal order. The question is whether or not the Heaney test 

should be adopted if that is that case.

The Heaney and Oakes tests frame questions in a positive way: for example, 

are rights impaired as little as possible? This suggests an enquiry into that question

121 Cahill V Sutton  [1980] IR 269.
122 In the earlier case of Cox v Ireland [1992] 2 IR 503, the Supreme Court had struck down sections of 
the Offences Against the State Act because it was too broad; it was supposed to target subversive 
offenders for particular punishment, but in fact covered a wide variety of offences with no necessary 
subversive element. This was invalidated despite the fact tha t Mr Cox, the Plaintiff in that case, was 
probably accused of a subversive crime; he was convicted of possession of two firearms and a 
quantity of ammunition. Contemporary reports also suggest tha t Mr Cox harboured  two escapees of 
the Maze prison, who were  apprehended  near his home at the same time the w eapons were found. 
See "Teacher jailed for possession of two pistols", The Irish Times, February 18''’ 1988. The argum ent 
m ust have therefore been considered in the abstract ra ther  than  by reference to Mr Cox's own 
circumstances. However, in Heaney, an essentially identical argum ent about the same enactm ent was 
rejected by Costello j: "It is true tha t suspect may be arres ted  under s. 30 for an ordinary non
subversive type of offence if it is a scheduled offence and has not been committed for any political 
motive. It is unnecessary, however, for me to decide w hether  the powers under s. 52 could be 
operated  validly and constitutionally in such circumstances as in this case the plaintiffs had been 
a rrested  because of suspicion of their involvement in serious subversive crimes and the section was 
operated  for the purposes for which parliament intended it to be used." [1994] 3 IR 593 at 608.
123 R V Heywood  [1994] 3 SCR 761; 1994 CanLll 34 (SCC) first se t out the overbreadth  doctrine, and it 
has seen interm ittent application by the Canadian courts. See Hogg, note 43, a t 47-55-47-56.
124 I have outlined a more developed version of this article elsewhere. See David Kenny, "A Dormant 
Doctrine of Overbreath: Abstract Review and lus Tertii in Irish Proportionality Analaysis” (2010] 32 
DUL] 25. It was surely w orth  consideration in light of the fact tha t the Court in Cox had rejected, 
implicitly at least,;tvs tertii objections to Mr Cox's claim. See above at note 122.
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-  that the court is searching for an answer. This is the case in Canada, where the 

courts will probe that issue, even if no evidence is presented by the plaintiff to raise 

this suggestion.

The same is not true in Ireland. These questions are dealt with only if the 

plaintiff overcomes the burden of proof placed upon him to show a failure to 

minimally impair rights. The court is in fact asking negative questions: it enquires 

whether or not the statute fails to impair rights as little as possible, and will be 

moved to act only if such failure is established. Passing this test in Ireland does not 

mean that there has been any affirmative case made to show minimum impairment; 

it merely means that no evidence has been shown to indicate the contrary. The 

language of the test suggests that the Court makes affirmative enquiries, and 

affirmative findings, but courts do not do so in reality.

Once again, a pre-existing domestic norm -in  this case the belief that the 

plaintiff should bear the burden of proof entirely- was folded into the Heaney test 

without any discussion or debate. This norm originates from the presumption of 

c o n s t i t u t i o n a l i t y .  1 2 5  There was no debate as to w hether that norm should be 

reconsidered, and there was little regard to whether or not the test articulated in 

Heaney actually fitted with that norm. The Oakes test was designed for a legal system 

that demanded demonstrable justification of rights limitations, which was almost 

certain to place the burden of proving justification on the State. It is unclear why it 

was thought that incorporation of that standard, unchanged, would fit with a legal 

system which embraced precisely the contrary value.

It would have been a better reflection of that norm, perhaps, to phrase the 

test in a negative way, as the courts did with the Tuohy v Courntey test. There, the 

central question is w hether the law's balance between rights is so contrary to reason 

and fairness that it constitutes an unjust attack on rights. The Court is not 

purporting to look to fairness or justice; it rather looks for evidence of severe 

unfairness or injustice. This negative language indicates the stance of the Irish 

courts far more effectively than the positive language of the Heaney test. For

125 Foley says that the presum ption is far m ore than a burden of proof, though Hogan and Whyte, note 
107, at 846-7, find it hard to distinguish the presum ption and the burden o f p roo f The double 
construction rule, w hich requires courts to adopt constitutional readings o f statu tes w here this is 
reasonably open to the Court, traces its origins to this presum ption. McDonald v Bord na gCon (No 2) 
[1965] I.R. 217. O'Mahony concurs with Hogan and W hyte's analysis, and su ggests that the double 
construction rule does not need the presum ption to stand as a rule of adjudication. See Conor 
O’Mahony, "Societal Change and Constitutional Interpretation," [2010] Vol 1(2) IjLS 71 at 85.
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example, instead of asking was the law motivated by a pressing and substantial 

objective, it could ask: "is the law motivated by an illegitimate or unimportant 

objective?" That would be a more honest reflection of the reality of the Heaney te s t’s 

application.

C o n c l u s i o n

These are but two examples of many. There are, as noted above, many 

substantial divergences from the language of the test in both Ireland and Canada, 

from the use of minimum impairment, to the near total absence of balancing 

analysis.

The conclusion that can be drawn is that the language used in the Oakes and 

Heaney tests is misleading.

The Oakes test does carry with it, in its language, some normative choices. 

However, it is clear that these have bound neither the Canadian courts or the Irish 

courts in their subsequent application of the test. Moreover, the test is not complete: 

it does not make some fundamental normative choices about deference and 

interventionism that will invariably have a significant impact on how the test is

applied.126

In Canada's case, the test adapted to ever-changing norms about how to 

structure the Canadian constitutional order, with the values expressed in Oakes 

changing over time, and additional normative choices being made. In Ireland, the 

test was moulded around long-standing and pre-existing constitutional norms, the 

values in the original language were abandoned, and normative choices were made

126 In the context of various jurisdictions, this observation has been made. Hickman says the 
proportionality principle "must be accompanied by a well-thought-out, clear, consistent and 
principled approach to its content and structure. This has not occurred. There is a real danger that 
proportionality will become no more than a label attached to outcome of a judge's consideration of 
the facts of case." Tom Hickman, "The Substance and Structure of Proportionality” [2008] PL 694 at 
714. jackson calls the principle a "necessary, but not sufficient, tool" of adjudication, saying "It may 
need to adopt a more complex interpretive approach that retains anchors in the particular decisions 
and institutions of its particular polity.” Jackson, note 113, at 859. Helen Fenwick and Gavin 
Phillipson (in Media Freedom under the Human Rights Act (Oxford University Press, 2006], quoted in 
Aileen Kavanagh, Constitutional Review under the UK Human Rights Act (Cambridge University Press, 
2009) a t 238) say there  might be many proportionality tests. Aileen Kavanagh suggest variation 
comes from deference alone; as 1 have argued in Chapter 2 , 1 think tha t is perhaps too narrow  a view. 
Julian Rivers had also highlighted the incompleteness of the proportionality  principle as a s tandard  of 
review. "[T]he doctrine of proportionality is not already specifically designed for implementation by 
courts, but forms a general rationality test for the limitation of rights. Only when coupled with a 
theory of institutional competence and legitimacy can it adequately be implemented by courts." Julian 
Rivers, "Proportionality and Variable Intensity of Review,” (2006) 65 CLJ 174 at 182
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by reference to past cases without any discussion. In neither case does the test’s 

appHcation resemble the language used to describe it.

It is of course important that a standard of review accommodate matters of 

domestic concern. Domestic constitutional norms are part of the identity of a 

country and a political system; they should not be lightly given up. The problem 

arises when those concerns require such a substantial reworking of the substance of 

the test that it is no longer the same standard of review at all.

The departure from the articulated standards Oakes and Heaney means that it 

is misleading to say that these tests as articulated truly reflect the standard of 

review applied in either jurisdiction. The criticism in Ireland is more biting. Just as 

the proportionality principle has received international a c c l a i m , ^ ^ ?  several academic 

commentators welcomed the arrival of the Heaney test in Ireland as potentially a 

more objective way of reviewing rights restrictions, and as a potentially 

significant departure from the approach adopted by the Irish courts in the past.^29 |t 

probably appeared to these authors that the Irish courts had abandoned the "habit 

of d e f e r e n c e , c a s t  aside the "deferential baggage''^^! of the past. However, while  

the proportionality principle might have done this in Britain, the Heaney test did not 

bring substantive change to the way the Irish courts look at rights q u e s t i o n s . 1 ^ 2  The

127 Beatty, note 1, is its most vocal proponent in this regard; see, amongst m any other  parts of the 
book, his comments on the neutrality of the proportionality principle at 159. Tsakyris critiques the 
test  on the grounds that it appears to be objective: "Thus it pretends to be objective, neutral, and 
totally extraneous to any moral reasoning.” Stavros Tsakyrakis, "Proportionality; an  assault on 
human rights?” (2009) 7 IjCL 468. Reaume similarly says tha t people could be taken by the tes t’s 
"technical flavour," giving it "the illusion of method." Denise Reaume, "Limitations of Constitutional 
Rights: The Logic of Proportionality," Oxford Legal Research Paper Series, No 26 /2 0 0 9  at 3. Jackson 
suggests that balancing "obscures the inevitability of judicial judgment about constitutional values.” 
Jackson, note 113, a t 833.
128 Hogan in the Irish Jurist, ufhile acknow^ledging tha t it could be used to reach different results, 
described the Heaney test as an "objectively structured principle” the adoption of w^hich was 
"significant" because it would "reduce otherwise subjective judicial appraisals in im portant areas of 
constitutional law.” Of course, as we have seen, the structure  of the test is not nearly as fixed as it 
might appear. Gerard Hogan, "The Constitution, Property Rights And Proportionality” (1997) 32(1] 
Ir.Jur. 373.
129 Hogan suggested tha t the reliance on Heaney meant a departure  from the text of the Constitution 
in the area of p roperty  rights. However, Walsh would suggest tha t this has not, in fact, been the case, 
and tha t both within and w ithout the context of the Heaney text, the constitutional text still plays a 
significant role. See Rachael Walsh, "The Constitution, Property Rights and Proportionality: A 
Reappraisal" (2009) 31 DULJ1,
130 David Feldman, "Proportionality and the Human Rights Act 1998” in Ellis (ed.) The Principle o f  
Proportionality in the laws o f Europe, (Oxford University Press, 1999) at 139.
131 Kavanagh, note 126, at 254.
132 In the next chapter, it will be discussed w hether or not the Oakes/Heaney test  might have had 
procedural benefits in terms of the structure of the analysis, etc. These benefits might be real and 
substantial, but I will argue that, in Ireland at  least, the courts have not acted with sufficient 
transparency to avail of these.

326



Heaney case did not po rtend  a new  d ep ar tu re  in rights limitation analysis. The sam e 

norm ative values th a t  underlay  the old m ethods w ere  co-opted into Heaney, w ithou t 

discussion or debate, making the new  s tandard  nearly identical in substance to the 

o l d . T h e  te s t  w as passed off as som ething new, som eth ing  with in ternational 

credentials. But the  courts  took the ir  deferential baggage w ith them. W hat was 

ultimately adop ted  w as ne ither  w ha t was seen on the face of the test, nor w h a t was 

done in the country  w hose  te s t  was one of the p rim ary  insp ira tions o f Heaney. It was 

just the old approach  in new  packaging.

As the p roportionality  principle grows in prom inence, and its adoption  is 

advocated in m ore  j u r i s d i c t i o n s , t h e  lessons to be d raw n  from this are  not unique 

to Ireland or Canada. The experiences of these  jurisdictions ra th e r  suppo rt a m ore 

general observation: th a t  th e re  can be no such thing as a uniform s tandard  of review 

for rights questions. Such a s tandard  will, unless a country  is to abandon  domestic 

values entirely, have to adap t itself to the dom estic  legal system  of each different 

country, and this will cause it to depart  from its language. The idea of the 

proportionality  principle as a com m on vocabulary for hum an  rights holds im m ense 

appeal, bu t its allure is dangerous. Behind the veil of uniform language, norm ative 

choices will be made. The uniform language of a single te s t  succeeds only in hiding 

these  choices, and the role they  play. It might justify and bu ttress  contestable  

norm ative decisions of courts, giving them  the au thority  of an internally  renow ned  

and respected  s tan d a rd  of review, circumventing p ro p e r  debate  on a country 's  

constitutional values.

133 Ireland serves as an interesting rebuttal to the contention  that the proportionality principle leads 
to m ore judicial intervention; See Alex Stone Sw eet and Jud M athews, "Proportionality Balancing and 
Global Constitutionalism " [2008] 47 Columbia Journal o f Transnational Law 73 at 78. They argue: 
"Adopting proportionality replaces all o f these standards w ith som ething akin to strict scrutiny, 
positioning courts to exercise dom inance over both policy and constitutional developm ent." At 79. Cf 
Part V of the paper, at 160. This can hardly be said of the Irish exam ple. It w ould  be difficult indeed to 
argue that the advent of proportionality in Ireland has increased judicial interventionism  to anything  
even resem bling strict scrutiny.
'34 Most recently, Schlink argues for the adoption of the principle in the United States, view ing it as a 
rule at which all courts ultim ately arrive. Bernhard Schlink, "Proportionality in Constitutional Law: 
Why Everywhere But Here?" 2012  22 Duke Journal of International and Comparative Law 291 at 302. 
Sullivan and Frase argue that proportionality underlies US standards o f review  as it stands, but their  
analysis rests on w hat I think is a confusion of the conceptual elem ents of standards of review  with  
the standards them selves. See E Thom as Sullivan and Richard Frase, Proportionality Principles in 
American Law, [Oxford U niversity Press, 2009).
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1 0  -  D e f e r e n c e  a n d  I n t e r v e n t i o n i s m , a n d  S t a n d a r d s  o f  

R e v i e w : D i s c o u r s e  o f  V a l u e s  in  Ir i s h  a n d  Ca n a d i a n  C o u r t s

In the last chapter, we examined the divergence seen betv/een the 

Hnguistically identical standards of reviev^ in Ireland and Canada, the Oakes/Heaney 

test. Divergence in practice is obviously influenced by differences in constitutional 

design and the values of these different legal systems. It would be impossible to have 

uniform application of a standard of review without a set of uniform values across 

jurisdictions, and such a set of values would ignore the role of constitutions as 

expressions of national identity. ̂  Therefore, criticising the divergence of these 

standards, of itself, would be otiose.

The criticism must be more nuanced, and comes in two forms. The first 

criticism was aired in the last chapter: that these values may warp the test in a 

manner that causes it to depart from its language, and behave in a m anner not 

consistent with its appearance. The second criticism will be explored here: that 

these normative values, which have a huge influence on the standard of review, may 

not be apparent. They might be aired and discussed, and their influence clear; or 

hidden away, with no clear indication of the role they play, and no opportunity to 

debate or discuss them.

The two jurisdictions under discussion here have had very different 

experiences in this respect. First, it seems that some similar rationales underlie the 

attitude taken to matters of deference and the choices made about interventionism. 

Secondly, there seems to be a difference in respect of degree, with the Irish courts 

making more non-interventionist choices than their Canadian counterparts, who 

focus on deference. Finally, and most importantly, the way in which these issues 

have been dealt with are very different, with Canada undergoing more than a decade 

of judicial discourse on the subject, while Ireland's only attem pt at articulation of the 

principles underlying their choices in this respect ending in failure. I will argue that 

discussion and discourse, between academics and the judiciary, and within the 

judiciary itself, is crucial to the development of a standard of review, and that 

Ireland has failed in this respect, whereas Canada has succeeded.

1 Vicki Jackson, "Being Proportionate About Proportionality” 21 Const. Comment 803  [2 0 0 4 ) at at 
858.
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R a t i o n a l e s  f o r  D e f e r e n c e  a n d  N o n - I n t e r v e n t i o n i s t  C h o ic e s  in  I r e l a n d  a n d

Ca n a d a

As discussed in the first part of this thesis, there is no conceptual 

requirement that a standard of review should incorporate any element of deference 

or take any particular stance on interventionist choices -  only that a stance of some 

sort must be taken, since neutrality on those issues is not possible. However, in 

practice, it is probable the most courts will adopt a deferential stance in at least 

some instances, for one of the many possible rationales outlined in Chapter 2? In 

Ireland and Canada, the courts have been moved by similar considerations in 

adopting deferential stances and making non-interventionist choices, though 

Canadian courts have enumerated more of these rationales than Irish courts.

E x p e r t i s e ,  D e m o c r a c y  a n d _ L eg i tm iacy

The comparative advantage of legislative decision-making is a common 

rationale for deference and non-interventionism. As was seen in Chapter 2, this 

comes in several different forms. The expertise rationale holds that the legislature is 

qualitatively better at making decisions than the courts in some areas. The 

legitimacy/democracy rationale suggests that legislative decisions are superior 

because of the democratic accountability possessed of the elected branches of 

government that the courts lack. The decision is not better  than the one made by a 

court, but it would be more legitimate thanks to democratic oversight. These 

rationales can also co-exist in particular cases. It is also im portant to note that the 

rationales are not interchangeable, and sometimes only one is appropriate. When 

dealing with a clash of rights/stalem ate rationale, which suggests that there is no 

clear answ er on how to reconcile competing factors, the expertise rationale cannot 

justify preferring the legislature’s resolution, because this suggests that the 

legislature can create a better solution, and therefore that a solution is knowable. 

Therefore, in such cases, the democratic legitimacy rationale alone can apply.

Such rationales are seen frequently in Canadian case law justifying choices to 

defer or not intervene. It was cited by Dickson CJ in Irwin Toy as a key rationale for 

the relaxation of the Oakes test in certain matter, involving the allocation of scarce 

resources.3 Such distributions are one of the legislature's most im portant functions

2 Chapter 2, at note 64-81.
 ̂R v  Irwin Toy [1989] Canlii 87 at 70.
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as popular representatives, and the area in which they have peculiar expertise. Most 

areas of civil law and social policy receive deference from the courts.'* David 

Wiseman argues that both expertise and democratic legitimacy underlie this 

deference,^ though as noted above, this is problematic if the conflicting rights 

rationale justifies less scrutiny in civil cases. The expertise argument leans towards 

interventionism in the context of criminal rights, where the courts have generally 

declined to offer any deference to legislative determinations, given the courts’ 

"accumulated experience in dealing with such questions."^

Limits have been placed on the deference that can be offered in this respect, 

because Canadian courts will not allow deference to result in the abdication of their 

constitutional duty to protect rights, or give the dominion over a particular area.^

In Ireland, socio-economic matters have long been thought to receive special 

accommodation. In the landmark case of Ryan v Attorney General, Kenny } argued 

that these contested matters should not be readily interfered with by the Courts:

When dealing with controversial social, economic and medical matters on 
which it is notorious views change from generation to generation, the 
Oireachtas has to reconcile the exercise of personal rights with the claims of 
the common good and its decision on the reconciliation should prevail unless 
it was oppressive to all or some of its citizens.^

Foley notes that this rationale has become prevalent in recent years.^ Later cases 

specifically highlighted the need to defer to the legislature, in socio-economic and 

other matters, because of the particular expertise the legislature had in that area,^°

‘̂ "When striking a balance b etw een  the claim s of com peting groups, the choice o f m eans, like the 
choice of ends, frequently will require an assessm en t of conflicting scientific evidence and differing 
justified dem ands on scarce resources. Dem ocratic institutions are m eant to let us all share in the 
responsibility for these difficult choices. Thus, as courts review  the resu lts o f the legislature's 
deliberations, particularly w ith respect to the protection of vulnerable groups, they m ust be mindful 
o f the legislature's representative function." [1989] Canlii 87  at 70.
5 David W iseman, "Competence Concerns in Charter Adjudication: Countering the Anti-Poverty  
Incom petence Argument,” 20 0 6  51 McGill LJ 503  at 505.
 ̂Irwin Toy, [1989] Canlii 87  at 70-71.

7 RJR MacDonald 1995 Canlii 64  (SCC) at [134]-[136].
8 [1965] IR 294  at 312.
9 Brian Foley, Deference and the Presumption o f  Constitutionality (IPA, 2008) at 142. He cites TF v 
Ireland [1995] 1 IR 321; Lowth v Minister f o r  Social Welfare [1998] 4 IR 321; Murhpy v IRTC [1999] 1 
IR 12, am ongst others. In Re Planning and Development Bill, 1999  [2000] 2 IR 321 at 357, Keane C| 
noted that "the presum ption that every Act o f the Oireachtas is constitutional until the contrary is 
clearly established applies w ith particular force to legislation dealing w ith controversial social and 
econom ic matters."

Kenny J in MacDonald v Bord nagCon  [1965] IR 217 at 235 said that the courts should defer in light 
of the "now accepted extensive role o f the State in econom ic and social matters."

330



and the dem ocratic  legitimacy of tha t body.^^ Such rationales w ere  also ap p a re n t  in 

the extra-judicial w ritings of Costello

The m ost recen t articulation of this notion comes from the High Court 

judgm ent in the case of Dellway Investm ents  v NAMA.'^^ Kearns J, w riting for a 

divisional court of th ree  judges, stated  tha t w here  issues of m ajor national im port 

w ere  at stake, or the re  w as controversial social and econom ic m atters  under  

consideration, then  "a significant degree of deference needs to be afforded by the 

Court to the  judgm en t of the Oireachtas as to just how  far it is necessary  to go in 

providing an adeq u a te  solution to the undoubted  prob lem s which exist.” '̂̂

The Tuohy 1/ Courtney rationality  te s t  and the  Canadian ju risp rudence  on 

conflicting rights and interests , may, in reality, tu rn  on dem ocratic  legitimacy 

argum ents; w hen  conflicting rights or in terests  are  no t resolved by courts, it implies 

tha t the legislature 's  decisions are  considered to be m ore legitimate.

Conflicting Rights/Interests

In both Ireland and Canada, a clash of rights and  values has been a core 

rationale for deference, and non-in terventionist choices to adop t w eaker  s tandards  

of review.

In Canada, the criminal/civil law distinction th a t  developed in the early 

Canadian case law w as m otivated in large p a r t  by this concern. In Irwin Toy, Dickson 

Cj framed the  State as the singular an tagonist of liberty  in the criminal sphere. On 

the o the r  hand, w hen  the legislature acted in the civil context, it was m ore  often than  

not "striking a balance be tw een  the claims of com peting  g r o u p s . T h e  legislature 

acted to defend and p ro tec t liberties as well as restric ting them; it w as a zero-sum  

game, and the in tervention  of the courts to p ro tec t one se t of liberties would

See Keane J in K a van agh  v G overn m en t o f  Ireland,  [1 9 9 6 ]  1 IR 3 21 .  This rationale a lso  finds indirect  
express ion .  In JD v R esiden tia l  Institu tion R edress B oa rd  [2 0 0 9 ]  lESC 59, the  State argued for a 
h e ig h ten ed  level o f  d e fe ren c e  b eca u se  the is su e  in that ca se  -  the  eligibility  for red ress  for th o se  
subject to a b u se  in res id en tia l  in s t itu tions  -  w a s  "an ex cep t io n a lly  s en s i t iv e  social is su e .” Presumably,  
the  reason  that  d e c is io n s  o f  such sen s t iv i ty  shou ld  be left to  the  leg is la ture  is o n e  o f  legitimacy.
12 Balancing rights and the  co m m o n  go od  d e p en d e d  on "k n ow led ge  and stud y  and a s s e s s m e n t  o f  
co m p lex  socia l  and e c o n o m ic  con d it ion  the  courts will e xerc ise  a d e fer en ce  to the  organ o f  the  
g o v ern m e n t  b e s t  su ited  to m ak e  such a ju d g em en t  and will n o t  interfere  w ith  it u n less  for clear and  
com p el l in g  reasons." Declan Costello, "Natural Law, th e  Constitution, and the  C ourts” in Patrick Lynch  
and James M eehan  (eds .)  Essays in M em ory  o f  Alexis F itzgerald ,  [ Incorporated  Law S ociety  o f  Ireland, 
1 9 8 7 )  at 117.
13 [2010 ]  1EHC364.
^U bid  at [10 .18 ] ,
>5 1 9 8 9 C a n L I I8 7 (S C C )  at 70.
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invariably mean that another set of liberties was not protected. The balance to be 

struck was one that w arranted deference from the courts that they would not give 

when the State was restricting liberty without the protection of another, similar 

interest as the goal of the law. As noted above, the underlying justification for this 

must be democratic legitimacy, or certainty, to explain why the legislature, not the 

court, should resolve the stalemate.

The criminal/civil laws category collapsed, in no small part because of its 

focus on the conflict of liberties that underlay civil laws. It became apparent that 

criminal laws, too, could defend the liberty of others, even in a direct way. Casting 

the State as the singular antagonist of liberty is not a ccu ra te .M o re o v e r ,  all criminal 

laws protect the liberties of others in an indirect sense, by preventing, deterring and 

prosecuting crime. Therefore, the clash of liberties category could eventually extend 

leeway to the State in all law-making; at this point, it would stop being a question of 

deference, as it would fundamentally change the way that review of laws was 

conducted. It would be a choice not to intervene when conducting rights review. The 

categorisation therefore collapsed and was replaced by a consideration of 

contextual factors, where issues such as this considered in particular cases, without 

any rigid categories.

It is difficult to tell to what extent this consideration survived the collapse of 

categorisation, and lives on in the modern, contextual approach. It might be that the 

rigid and much maligned^^ notion of liberty adopted by the Supreme Court in the 

early years of the Oakes test proved unworkable, and no longer plays any 

meaningful role in Charter adjudication.

In Ireland, on the other hand, this rationale is still in the ascendancy thanks 

to the continued prevalence of the Tuohy v Courtney rationality test. In the Tuohy 

case, the Supreme Court held that deference was due to the State whenever a law 

represented a clash of rights or constitutional duties. Where the legislature was 

balancing such rights and duties -  restricting some rights in order to vindicate 

others -  the Court found that:

Indeed, the incoherence of the category, which caused its collapse, w as caused in significant part by 
the fact that the conflicting liberties did apply to criminal cases, in sp ite o f the initial assertion  to the 
contrary. See R v Chaulk 1990  CanLII 34 (SCC] and R v Downey 1992 Canlii 109 d iscussed  in Chapter 
4.

See, am ongst others, Andrew Fetter and Patrick Monahan, "Developm ents in Constitutional Law: 
The 1986 -1987  Term", 1987 10 SCLR 61; Robin Elliot, "The Suprem e Court of Canada and Section 1 
— the Erosion of the Common Front” (1987 ) 12 Queen’s LJ. 277; Richard Moon, "Justified Limits on 
Free Expression: The Collapse o f the General Approach to Lim itations” 2002  40  O sgoode Hall L) 377.
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the role of the courts is not to impose the ir own view of the correct balance in 
substitution for the view of the legislature as displayed in the ir legislation but 
rather to determine from an objective stance whether the balance contained 
in the impugned legislation is so contrary to reason and fairness as to 
constitute an unjust attack on some individual's constitutional rights.

The statute in question -the statute of lim ita tions- attempted to balance two pre

existing constitutional rights: the right to succeed in litigation, and the right to be 

free of unjust an burdensome litigation.

In this form, the Tuohy test was motivated by precisely the same concerns as 

the Canadian courts' jurisprudence on conflicting rights and liberties. It was also 

clearly motivated by a belief in either the expertise or the legitimacy of the 

legislature; either the legislature was better at solving these clashes, or, in the case 

of a stalemate of interests, the decision of the democratic branch of government 

should prevail.

This was the clear starting point of Tuohy v Courtney rationality. However, as 

discussed in Chapter 7 and again below, later cases invoke the test w ith  little  

mention of this conflicting rights rationale, and it is unclear how influential it is in 

the test in its present application.

Additionally, the socio-economic deference suggested by Kenny j in Ryan was 

based in part on the need for balancing concerns in this area.^^ This aspect o f the 

dictum was stressed in certain later cases.

There is one possible Irish example of a vulnerable groups rationale, sim ilar 

to the Canadian case law on that subject.^i As noted in Chapter 7, the Supreme Court 

in Re Health Amendment BUI did note the vulnerability of the individuals targeted by 

the law in finding it  to be i n v a l i d . ^ ^  T h j s  could have been a denial of deference 

because of the vu lnerability of the rights holders, though it  is not entirely clear if

18 [1994] 3 IR 1 at 47.
Kenny ] spoke of "reconciling" different concerns in this area. [1965] IR 294 at 312-313.

20 Foley, note 9, at 142, notes this in Salafia v Minister fo r  Environment [2006] lEHC 61.
21 Chapter 4, at note 55-68,
22 O’Dell and Whyte suggest that the case stands for the proposition that there is "heightened judicial 
scrutiny of legislation that prim arily effects vulnerable persons of modest means." Eoin O'Dell and 
Gerry Whyte, "Is this a country for old men and women? -  In Re Article 26 and the Health 
[Amendment] [No 2} Bill 2004," [2005] 27 DDL] 368 at 390. See also Oran Doyle and Gerry Whyte, 
"The Separation of Powers and Constitutional Egalitarianism after the Health [Amendment) [No 2) 
Bill Reference," in Eoin O'Dell (ed.). Older People in Modern Ireland -  Essays on Law and Policy [First 
Law, 2006] 393 at 415.
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tha t affected the deference owed to the State, or w as ra th e r  a factor th a t  exacerbated 

the harm  done by the  p roperty  rights restriction.

Differences in Rationales Adopted

Though the re  a re  certain  similarities in the rationales for deferential or n on 

interventionist choices given by the Irish and Canadian courts, th e re  are  also 

significant differences which m ust be highlighted.

Canadian courts  have cited num erous rationales tha t have never taken  hold 

in Ireland. There is no direct equivalent of the Canadian courts ’ refusal to defer to 

legislative judgm ents  restric ting rights tha t w ere  particularly  strong,^^ though a 

recent Suprem e Court judgm ent shows very  stric t scrutiny  of denial of fair 

procedures.^'^ Canada’s fairly well developed deference on the basis of conflicting or 

contested empirical evidence has not been m atched in Ireland.

On the o the r  hand, the burden  of proof in Ireland seem s clearly to be based 

on the p resum ption  of c o n s t i t u t i o n a l i t y ,u n d e r  which laws are  p resum ed  to 

conform to the Constitution unless and until the con trary  is established. I believe 

the p resum ption  is directly rela ted  to the separation  of powers. Quite aside from the 

expertise of the legislature, or its dem ocratic legitimacy,^^ it is owed deference in the 

eyes of the Irish courts  because of its institutional role, specifically and exclusively 

vested in it by the Constitution. That rationale seem s to have no equivalent in 

Canada, w here  th e re  is little discussion of this aspect of the separa tion  of pow ers  as 

an independen t value tha t could motivate deference and non-interventionism . The 

fact th a t  no p resum ption  of constitutionality  vests in s ta tu tes  th a t  res tr ic t  Charter

23 Chapter 4, at note 119.
In Dellway Investm ents v NAMA [2011] lESC 14, the Suprem e Court took a dim v iew  on lim itations 

on the constitutional right to basic fair procedures, in particular audi alteram  partem . Though 
restrictions on the rights w ere acknowledged, they had to be specific and lim ited. Per Hardiman J at 
74-78. Even if notice and participation m ight have to be denied at initially, w here notice would  
frustrate the purpose o f the action (see  for exam ple O'Callaghan v Com missioners o f  Public Works 
[1985] ILRM 364) but even then, fair procedures should be offered as soon as practicable after the  
fact. (See DK v Crowley [2002] IR 744.) It is not clear if the Court thought outright denial for an 
indefinite period w as ever acceptable. However, if this w as an indication o f particular privilege for 
this right over others, this w as not said in the judgment, nor had it been d iscussed  in other cases, so 
this is purely an inference from the w ay the right w as treated in the D ellway  case. For m ore on the 
Dellway  case, see  David Kenny, "Fair Procedures and Irish A dm inistrative Law: Toward A 
Constitutional Duty to Act Fairly in D ellway Investm ents v NAMA," (2011 ) 34 DUL) 47; Ailbhe O’Neill, 
"Fair Procedures -  An Inviolable Constitutional Requirem ent?” (2011 ) 33 DULJ 319.
25 See discussion in Brian Foley, "The BUPA Ireland Case and Constitutional Litigation,” (2010) 45 Ir. 
Jur. (ns) 230. Hogan and W hyte su ggest that it would be hard to characterise the presum ption of 
constitutionality as doing much m ore than placing the burden o f proof. Gerard Hogan and Gerry 
W hyte, JM Kelly: The Irish Constitution  (4th  ed, Butterworths, 2003) at 846-847 .
26 On this point, Foley and I disagree, and I will take this up further in the final chapter,
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rights27 illustrates  tha t Canada, unlike Ireland, values the judicial function in the 

pro tection  of rights as m ore im portan t than  this particu lar  aspect of the  separation  

of powers.

As will be discussed, the single g rea tes t  difference be tw een  the  jurisdictions 

is the level of discussion and analysis devoted to this topic by the courts. In Canada, 

the courts  deal w ith  the rationales for deference directly and frequently. By contrast, 

Ireland lacks detailed  judicial discussion abou t w h a t  the Irish courts  do in this 

respect o r  w hy they  do it. Therefore, we cannot w ith  as much certain ty  say w hat 

factors do or do no t motivate the Irish courts. It is possible th a t  concern  for certain 

groups or certain  rights might p ro m p t the courts to be less deferential than  they 

might o therw ise  be. If th a t  w ere  the case, it would be very  difficult to tell.

T h e  E x t e n t  o f  D e f e r e n t i a l  a n d  N o n - I n t e r v e n t i o n i s t  T e n d e n c i e s

The reliance on certain  similar rationales for deference and n o n 

interventionism  in Ireland and Canada has not led to similar results. Indeed, though 

Canadian courts  have far m ore  to say abou t these  issues, it w ould  be w rong  to 

conclude from this th a t  they are  m ore likely to offer deference to the s ta te ’s 

assessm en t of an  issue or make non-in terventionis t choices. The Irish courts, despite  

the ir  relative silence on the issue, are  m ore  prone to these  tendencies.

Moreover, the  Canadian courts  prim arily  deal w ith  deference; they tend  to 

afford additional w eigh t to particular choices, while re ta in ing residual discretion to 

in tervene in a s trong  w ay w hen  this is appropria te ,  and  countervailing factors a re  at 

work. Irish courts, on the o the r  hand, have tended  tow ard  non-interventionism , with 

s tandards  of rev iew  declining to ask certain  questions ra th e r  than  changing how  the 

answ ers  a re  to be treated .

Tracking the  use of deference in Canada, it is clear tha t it has not eroded 

entirely  the potency  of the Oakes test. Laws still frequently  fail the test, in particular 

the m inim um  im pairm en t limb.^^ Looking a t the how  the te s t  is applied, w e might 

say tha t the  te s t  is less s tr ingen t than  it seem ed to be in the Oakes case, or even tha t 

it is less s tr ingen t than  the language of the te s t  m ight suggest.^^ However, it would

Manitoba v Mertropolitan Stores  [1987] 1 SCR 110; 1987  CanLII 79 (SCC]. See Chapter 9, at note  
1 1 1 ..

28 Chapter 5, note 118-147 .
See Chapter 5, "Conclusion."
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be hard  to say tha t it is w ithou t force, or th a t  it has been entirely eroded, given the 

significant and num erous  w ays which it renders  law invalid.

By contrast, the tw o s tandards  of review in Ireland leave very  little scope for 

the invalidation of laws, and  ren d e r  the invalidation of laws unlikely. Certainly, laws 

still fail the test, bu t they  are  few in num ber. Having regard  to the  minimum 

im pairm ent test, for example, the num ber  of successful invocations of the te s t  in 

Ireland is few i n d e e d . T h e  s tandards  of review used by the Irish courts  regard 

laws less suspiciously than  the ir  Canadian counterparts .  This can be seen by 

examining the w ay  in which considerations of deference, and  choices about 

interventionism, have influenced the developm ents  of the s tandards  of review in 

each jurisdiction.

In Canada, the re  have been  several significant changes in the  w ay the Oakes 

te s t  has applied th a t  can be directly related to concerns abou t deference and 

interventionism: the change to the rational connection test, and the  change to the 

m inimum im pairm en t test.

The rational connection te s t  under  Oakes w as probing indeed, dem anding 

very close tailoring, and seemingly tolerating very little over-inclusiveness from 

laws. This changed alm ost immediately. In Edwards Books, it w as all bu t 

abandoned w hen  Dickson C] said laws "need not be tuned  with g rea t precision in 

o rder  to w ithstand  judicial s c r u t i n y . ” ^^ Though tha t w as said specifically in relation 

to business regulation, it led to a w ide relaxation in the s tandards  of rational 

connection requ ired  by the courts. Courts now  looked to w h e th e r  the ends w ere  

furthered by the  means; inclusiveness w as not cut ou t entirely, bu t these  issues no 

longer played a significant role in this examination.^'^ The courts  could still assess if 

laws w ere  over-inclusive, bu t  would t rea t  the answ ers  and explanations of the state

30 These cases w ere dealt w ith in Chapter 8 . 1 believe there are three clear cases: DK v Crowley [2002] 
2 IR 744, King v M inister fo r  Environm ent [2007] 1 IR 296  and Ryan v Dunnes Stores  [2002] 2 IR 60. 
There may be others which I have not noticed. There is then a category of cases w here the law might 
have failed due to m inimum im pairm ent, but this is not entirely apparent, such as Blehein v M inister 
fo r  Health [2009] 1 IR 275, w here the law, it seem s failed all the limbs of the test. Other cases, such as 
McCann v D istrict Judge Monaghan [2009] 4 IR 200 and Re Article 26  and the Em ploym ent Equality Bill 
[1996] could be regarded as minimum im pairm ent cases, but I see  them  as relating to breadth and 
rational connection. W hichever w ay one w ish es to count, there are still far few er than the dozen or so 
Canadian exam ples listed in Chapter 5, which is not at all an exhaustive list o f the Canadian cases that 
have failed the test. Even having regard to the size o f the jurisdictions, the num ber in Ireland is very  
small indeed.
31 Chapter 3, at note 76.
32 ft V Edwards Books and A rt 1986  CanLlI 12 (SCC) at [130].
33 Rocket V Royal College o f  Dental Surgeons o f  Ontario [1990] 2 S.C.R. 232; 1990  CanLlI 121 (SCC).
3+ See Chapter 5, note 47-61.
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far more deferentially in that regard. The nature of the proof required to establish 

rational connection was also weakened, with self-evidence becoming an acceptable 

mode of proof in this context.^^

The most significant of these changes was the way in which the minimum 

impairment test was altered. It was acknowledged almost immediately that the form 

of language used in the Oakes test was too strong, and in Edwards Books the 

standard shifted to impairing rights "as little as is reasonably possible."^^ Rather 

than being concerned with where to draw the "precise line,”^̂  the courts became 

concerned with w hether or not the legislature had a "reasonable basis"^^ preferring 

the more intrusive means chosen. While the test did become weaker, moving to a 

rationality- ra ther than a correctness-based approach, it did not lose its strength 

entirely. In particular, the Supreme Court’s extreme distrust of blanket bans meant 

that many laws failed to pass minimum impairment because of their sweep.^^ Even 

when some reason was forthcoming to explain the choice, it was possible that the 

reason would simply not be good enough.

This was very clearly the application of deference. It did not fundamentally 

alter the question asked; alternatives were still to be considered, but there was a 

change as to how the answer to the question was dealt with. Rather than demand 

the government adopt the least restrictive means, they would instead only demand 

that the governm ent acted reasonably, or rationally, in choosing its means. However, 

this meant that in the appropriate case, laws would still fail, where alternatives 

should be adopted, it did not take the idea of alternatives off the table entirely.'^^

This is true of most of the significant changes to the Oakes test;'^^ the usual 

result was deference in particular cases rather than non-interventionist changes in 

the standard of review.

Chapter 5, note 62-70.
36 1986  CanLII 12 (SCC] at [131],
3̂  Ibid at [147].
38 Irwin Toy [1989] Canlii 87  at 71.
3̂  Chapter 5, at note 118-137 .

See, for exam ple, Edmonton Journal v Alberta  [1989] 2 SCR 232; 1989 CanLlI 20 [SCC).
Some cases did su ggest that there should be no change in efficacy; R v Downey  1992 CanLII 109  

(SCC], for exam ple. These cases clearly did not prevail, as m any or m ost o f the blanket ban cases cut 
against this. It m ight be that the explanation for this variation is the incorporation o f balancing into 
this exercise, w ith the strongest cases seem ingly going farther than deference alone can coherently  
explain.

For exam ple, the proof required for objectives changed the standard expected  of answ ers, but did 
not change the fact that the question w as asked. Despite the Oakes  te st’s strict standards, dem anding  
that the state provide evidence and proof of the m atter it had to establish  to justify a rights limitation.
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On the other hand, Irish courts make non-interventionist choices, changing 

fundamentally the way in which questions were asked, or making an entirely new 

standard of review.

In relation to the Heaney test, whilst some of the divergences from the 

language of the test might result from deferential ra ther than non-interventionist 

choices,'^^ two of the most significant choices clearly go beyond deference. First, the 

manner in which Ireland dealt with minimum impairment seems to result in non

interventionism in a way that the Canadian jurisprudence does not. Rather than 

simply changing the way that alternatives were considered, and looking at whether 

alternatives were reasonably or unreasonably disregarded, the Irish approach 

seems to have moved further.'^'^ The more recent Irish approach seems to eschew 

any consideration of different means, and instead only looks to w hether or not the 

means chosen were excessive.'^^ That is not a matter of deference, as it does not alter 

merely the way that the reasons for eschewing alternatives are treated. Instead, it 

changes the question entirely, by declining to look to different means at all, and 

exclusively focusing on excessiveness. It was a choice which reduced the likelihood 

of intervention generally, rather than deferring to any choices made by the State in a 

given instance.

Similarly, and even more significantly, the choices made about the burden of 

proof are non-interventionist choices. As noted in the previous chapter, placing the 

burden of proof entirely on the individual changes the nature of the enquiries that 

form part of the Heaney test from positive enquiries to negative ones. W hat are said 

to be genuine enquiries as to justification are in fact enquiries into lack of 

justification. In setting the default position in favour of the State and upholding the 

law in all cases, and assuming justification, the test is fundamentally changed in a 

non-interventionist way, so that far fewer laws will be jeopardised. Unlike 

deference, which operates in particular cases where appropriate, this operates in

the self-evident o f the im portance of a m easure w as accepted by the Canadian courts as m ode of 
proof; this began w ith Dickson CJ in Oakes  itself: 1986  CanLII 12 (SCC] at [76], Similarly, the self- 
evident im portance of com m unal rest days w as accepted in Edwards Books 1986  CanLll 12 (SCC) at 
[126],

The self-evidence of objectives, which is also a feature of Irish law, w ould be an exam ple of a 
deferential approach. See Chapter 8, note 53, citing King v Minister f o r  the Environment [2007] 1 IR 
296  at 313-314 , [33],

The approach in Murphy v IRTC [1999] 1 IR 12 could be seen  as a deferential approach; see  Chapter 
8 at note 158-162.

The Murphy  approach seem s to have been superseded later cases. See Chapter 8, the rule against 
excess section. Chapter 8 at note 169.
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every case, and on every point of justification. The burden of proof is evidence of the 

Irish courts' non-interventionist approach; it is not the cause. The cause is the 

courts' choice to focus on the presumption of constitutionality, and the values that 

underlie tha t constitutional tenet.

Even more obvious is the fact that the one clear articulation of a reason for a 

deferential or non-interventionist approach by the courts led to its own, 

independent standard of reviev^, the Touhy v Courtney test.'^^ Whereas concerns 

about conflicting rights led to deference in Canada, especially having regard to 

minimum impairment, in Ireland a dedicated standard of review for such cases was 

created. It was a standard that would look to intervene only where the rights of one 

side were unreasonably ignored, reflecting the fact that a negative rather than a 

positive enquiry was taking place."^  ̂The choices of the Irish courts again lead to non

interventionism rather than merely deference.

Deferential and non-interventionist choices can have similar underlying 

rationales. It is fair to say that, for the most part, Canadian courts have invoked these 

rationales to justify deference, whereas the Irish courts have used similar rationales 

to make non-interventionist choices. The significance of these differences comes 

into play when considering the likelihood of laws being invalidated. Contextual 

considerations of deference, as seen in Canada, can be more readily displaced than 

the ever-present non-interventionist tendencies of the Irish courts. These are 

ubiquitous, and are design choices that other courts cannot displace in future; they 

change the standards of review in a fundamental way. The attitudes of the Irish and 

Canadian courts diverge in certain respects that might seem minor, but are, in fact, 

most significant. These differences have profound consequences for the way in 

which laws are reviewed, and the strength of the courts' protection of rights; rights 

are not as well-protected in Ireland as in Canada as a result.

D i s c o u r s e  a n d  V a l u e s : w h a t  Ca n a d a  h a s  t h a t  I r e l a n d  l a c k s

The most important distinction between Canada and Ireland is perhaps not 

the specific choices they have made about deference and interventionism, but the

46 [1994] 3 IR 1.
courts would not care about whether or not the measure w as justified; they would case only 

about patent lack of justification. In so doing, the courts adopted som e weak standards of tailoring, 
and seem  to esch ew  balancing altogether, presumably premised on the idea that w hen such a clash 
exists, the goal of balancing the rights in question is justification enough for the legislative action.
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manner in which they make them. Canada dealt with them through rigorous 

discussion and debate, with academic commentary and judicial opinion engaging in 

a discourse on the values of the Canadian Charter, their importance, and the best 

way to reconcile them with the protection of rights. Ireland did not deal with these 

issues at all. At the time of incorporation of the Heaney test, there was no real 

discussion or debate about the values that underlay the test. The values pre-dated 

the test, and were folded in without any comment, or any acknowledgment of the 

role they play. The one attem pt to define the importance of certain values and 

discuss how to deal with them was the Touhy v Courtney test, w here  the Supreme 

Court at least attempted to discuss and enumerate values of the Irish legal system 

that lay behind their choice, albeit not as extensively or as precisely as one might 

like. While a positive attempt, it did not lead to any sustained analysis of these 

issues, with subsequent courts applying the test with little if any regard for the 

values that were expressed at the time of the test's creation. Canada shows the value 

of transparency; Ireland shows the poverty of the Oakes/Heaney test when 

transparency is absent.

Discourse and Values in Canada

As discussed in detail in Chapter 4, Canada’s a ttem pt to grapple with the 

problem of deference and non-interventionism led to a system of a priori 

categorisation of certain cases as either meriting strong review or not. This was 

typified by the criminal/civil distinction, with criminal laws prompting ready 

interventionism, but civil laws prompting far less.''^  ̂ This system of categories 

collapsed when it became apparent that the lines drawn between them were stilted 

and artificial, and when it became apparent that certain laws in each category did 

not deserve the trea tm ent they should the category suggested.'’̂  ̂These categories 

have been replaced with a more fluid system of contextual considerations which 

may sway the court towards or away from deference if they are present in a 

particular case.^o This avoids the stilted formalism of categorisation, allows for 

deference to be present when appropriate in individual cases w ithout blanket non

interventionism.

"̂8 Chapter 4, at note 24-30.
Chapter 4, at note 31-54. 

0̂ Chapter 4, at note 71-84.
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This process of the courts grappling very openly with these considerations 

was of considerable benefit. In the first place, it gives a clear sense of the Canadian 

courts think are relevant considerations in this regard. Even when particular 

categories could not survive -such as the criminal/civil distinction- the 

considerations that gave rise to that distinction could survive as contextual factors.^^ 

The importance of these factors became apparent when the courts had to debate 

and discuss the process they used, and its strengths and weaknesses. When the 

courts were forced to abandon categorisation as a failed effort, they admitted their 

approach was too blunt, requiring nuance, in dismantling the categories, they could 

see what concerns underlay them, and which of those concerns should be 

considered seriously. In fact, the transformation of the Oakes test in the wake of 

Edwards Books is a consequence of gradual realisations about deference and the 

difficulties faced by legislatures that would justify deference in rights cases.^^ j h e  

failure of categorisation was of immense value for the courts to develop their 

understanding of these issues, as it crystallised which factors were important in the 

consideration of deference.

Moreover, this process came about thanks to a fruitful dialogue, not merely 

between legislatures and c o u r t s , ^ ^  but between different judges, and between courts 

and academic commentators. Three points are noteworthy. First, the openness of 

the judicial approach allowed academic commentators to engage with the court’s 

choices directly, which they did in detail and at length. At the time of Oakes and 

Edwards Books, commentators such as Eliot '̂^ and Petter and Monaghan^^ were 

prescient in predicting on w hat basis the jurisprudence would develop. Eliot pointed 

out the rule against over-inclusiveness that Oakes seemed to endorse was highly

For exam ple, the clash of liberties factor, the expertise and legitim acy o f lawm akers in respect of 
social policy decisions, and the strength of rights considerations are all contextual factors. See 
Chapter 4.

This is clealry acknow eldged by Choudhry; his postulated "real legacy” of Oakes is the realisation  
on the part o f the courts o f the difficulties of legislative uncertainty, and the need to accom m odate 
this into consideration  of rights. Sujit Choudhry, "So What Is the Real Legacy of Oakes? Two Decades 
of Proportionality Analysis under the Canadian Charter's Section 1” (2006), 34 S.C.L.R. (2d) 501 at 
505 at 516

Dialogue in the Canadian constitutional context usually has this m eaning, thanks to Hogg and 
Bushell. See Peter Hogg and Alison Bushell, "The Charter Dialogue Betw een the Courts and 
Legislature; (Or Perhaps the Charter of Rights Isn't Sucha A Bad Thing After All)’’ 35 Osgoode Hall L] 
75 (1997).

Robin Elliot, "The Supreme Court of Canada and Section 1 —  the Erosion of the Common Front" 
(1987 ) 12 Queen’s Lj. 277.
55 Andrew Petter and Patrick Monahan, "Developm ents in Constitutional Law: The 1 9 8 6-1987  Term", 
1987 10 SCLR61.
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problematic, and would bring government to a halt if not relaxed, and suggested a 

way to distinguish Oakes by reference to the severe consequences of criminal 

sanction.56 He suggested that the court viewed the State as the antagonist of liberty 

in criminal cases, but not in civil cases. Petter and Monaghan also noted the idea of 

distinguishing criminal cases from the "wary pragmatism” of Edwards Books. 

However, they warned that the Supreme Court's view was skewed, and that it risked 

ignoring the role of civil laws in protecting liberty.^^

This sort of engagement was rendered possible because of the openness of 

the courts’ reasoning. Some of these flaws in that reasoning were even suggested in 

inchoate form in Supreme Court judgments that took a different view.^° Early 

commentators could see from the Oakes and Edwards Books decisions w hat the 

Supreme Court’s views were, and thus how they were likely to develop. This enabled 

flaws to be highlighted, and certain choices praised or criticised for the values that 

they reflected. This openness continued as the Supreme Court's considerations 

became more precise and nuanced, and new developments were similarly open to 

critique and comment because it was done with relative clarity.

Secondly, the academic discourse seemed to feed into judicial practice, or at 

least predicted it. These academic commentators predicted both the rise of the Irwin 

Toy categorisation and its downfall. They foresaw that the Supreme Court would 

adopt this categorisation approach, and critiqued it long before these flaws would 

become apparent in the case law.^i Other categories w ere also the subject of detailed 

academic discussion and c r i t i c i s m . ^ ^  These problems were acknowledged by the 

courts as these categories were gradually set aside and abandoned in favour of 

contextual considerations. Similarly, these further developments were subject to

5* Robin Elliot, note 54, at 318.
”  Ibid at 318  and  335.
58 Petter and Monahan,  note 55, at 64.

Ibid a t  67.
See La Forest J’s concurrence in Edwards Books: "attempts to protect the rights of one group will 

also inevitably im pose burdens on the rights of other groups. There is no perfect scenario in which  
the rights of all can be equally protected." 1986  CanLlI 12 (SCC) at [183].

Though apparent in RJR MacDonald v Canada 1995 Canlii 64  (SCC), they w ere not fully enunciated  
until Thompson Newspapers v Canada 1998 CanLII 829 (SCC).
*2 Ruth Colker, "Section 1, Contextuality and the Anti-Disadvantage Principle”, 42 U Toronto LJ 77 at 
84; Choudhry, note 52; Lise Gotell, "Shaping Butler: The New Politics of Anti-Pornography” in Brenda 
Cossman, Sharon Bell and Lise Gotell (eds.) Bad A tti tu de /s  on Trial: Pornography, Feminism and the 
Butler Decision (University o f Toronto Press, 1997); Lara Karaian, "Troubling the Definition of 
Pornography: Little Sisters, a New Defining M oment in Fem inists' Engagem ent w ith the Law?” 2005  
17 Canadian journal o f W om en and the Law 117. Leon Trakman, William Cole-Hamilton, Sean Gatien, 
"R V Oakes 1986-1997: Back to the Drawing Board," 36 Osgoode Hall LJ 83 at 107.
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detailed c o m m e n ta ry C o n f l ic t in g  viewpoints and other approaches were espoused 

in dissenting judgments.^'^ Courts regularly engaged with academic commentators 

on the nature and meaning of the Oakes test, and continue to do so.^^ Academic and 

judicial criticism enabled more nuanced judicial decisions on these choices and 

values.

Thirdly, this dialogue meant that the values espoused by the Supreme Court 

were subject to debate. These choices were not made opaquely, behind the closed 

doors of judges' chambers. Instead, they are clear from the judgments of the Court. 

They can be thus be discussed and critiqued, by both academics and judges -as  we 

have seen- and by politicians, who had the choice to engage with the court and 

disagree with it on these matters.^^ Moreover, the gradual evolution of the Supreme 

Court’s attitude on these matters shows that it was not a closed book, and the 

decisions in this respect have been open to revision.

This is not to say that Canada does not have failings in this respect; some 

areas could benefit from more clarity and discussion. For all the care and detail that 

has gone into the discussion of deference, there has never been a clear articulation 

of what considerations go into the balancing p r o c e s s . I t  is not entirely clear to 

what extent balancing has in fact w^orked its way into the minimum impairment 

analysis, which makes the nature of the balancing process even less clear.^^

In spite of these imperfections, the judicial approach to the Oakes test shows 

transparency in respect of the values surrounding deference and interventionism. 

These decisions m ust be made by courts to have applicable standards of review, and 

are rarely, if ever, governed entirely by constitutional design. In Canada, the courts 

have dealt with this reality openly. These choices are not hidden away, disguised as

63 Choudhry, note 52; Alyn Johnson, "Abdicating ResponsibiUty; the Unprincipled Use of Deference in 
Lavoie,” 42 Alta. L. Rev. 561 2004-2005 .
^■̂ See, for one of  many examples, the dissenting judgments of  La Forest and McLachlin J] in Downey 
[1992] 2 S.C.R. 10; 1992  Canlii 109.

For example, in the recent case of A lberta v Hutterian Brethren o f  Wilson Colony [2009] 2 SCR 567; 
2009  s e e  37 Canlii at [75], McLachlin CJ takes on a suggestion by Peter Hogg [at 38-12] that 
balancing is rendered essentially redundant by the existence of  the important objective requirement,  
and gives a strong defence of the balancing test. In the sam e context, she invokes points made by 
Ahron Barak in his article "Proportional Effect: The Israeli Experience” (2 007 )  57 UTLJ 369.
®*See Hogg and Bushell, note 53, on what they term "legislative sequ els”, and their sequel to that 
article; Peter Hogg, Alison Thornton and Wade K. Wright, "Charter Dialogue Revisited- Or 'Much Ado 
About Metaphors’"[2007] 45 Osgoode Hall L] 1. See also Choudhry, note 52, at 520, discussing the 
legislative response to  R v Seaboyer  [1991] 2 S.C.R. 577 invalidating a laŵ  preventing rape victims 
being cross-examined as to their sexual history.

Chapter 5, at note 149-157.
Chapter 5, at note 148.
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background realities that needed no discourse and could not be altered. The courts 

were willing to admit tha t these were choices about values; that just as they were 

made, they could be unmade; and this admission allowed for a dialogue on Charter 

values that was not exclusive to the judiciary. This is no small thing.

The Failure of Discourse in Ireland

In Ireland, by contrast, the approach to standards of review is entirely 

incoherent; as Margulies put is, "all over the ballpark.”^̂  The language of the test is 

so incongruous with its application, and these divergences have never been 

explained.

Doyle has noted that, in the equality context, “the courts seldom advert to 

differences between the standard of review which they articulate and standards 

articulated in the other cases."^° This could just as easily be said of the changes 

taking place in the Heaney test. In fact, the problem runs deeper, Irish courts do not 

even explain the reasons for the standards chosen in any individual case, let alone 

explaining its relation to others. The values at play in any given case are often 

opaque, and in the event that the standard changes, it is difficult to figure out why. 

Deference and non-interventionism are obviously significant, but their role is rarely 

clear; Foley notes that choices made about deference are "implicit or latent rather 

than express or articulate."^!

This means that the Heaney case law lacks the praiseworthy elements of the 

Oakes test dialogue. The courts have not admitted the varying concerns that play 

into deference and non-interventionism, except for the infrequently mentioned 

criteria discussed above. Moreover, given that the decisions tend to result in non

interventionism as opposed to merely deference, this may result in Irish courts not

"Standards of Review  and State Action under the Irish Constitution” (2 0 0 2 ) 38 Ir Jur 23 at 30. 
MarguHes insists on com paring Irish standard of reviews to those used in the United States, w hich is 
an entirely unhelpful and unenlightening com parison, as he seem s not even to account for the m ost 
basic d istinctions b etw een  them. However, in so doing, he offers a succinct sum m ary o f the how  the 
language of the test is incongruous w ith its application, and the lack of guidance on the m eaning of 
balancing, taking the Murphy v IRTC case as an example: "This confuses the standards utterly. The 
requirem ent of rationality and non-arbitrariness, o f course suggests rational basis review. The 
minimum im pairm ent requirem ent -  w hat Americans w ould call the least-restrictive m eans test -  
suggest strict scrutiny. And the proportionality language is circular, for w hen one speaks of 
proportionality one is really asking how  much over-inclusiveness a court w ill tolerate, and the 
answ er depends upon the standard of review .” At 37 

Oran Doyle, Constitutional Equality Law, (Thom son Round Hall, 2004) at 130.
Foley, note 9, at 136.
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analysing these  factors, considering them  to be static, background reahties, ra the r  

than  contested  c h o i c e s J ^

In hght of this, it is unsurpris ing  th a t  academic com m en ta ry  has not been 

able to keep pace w ith  and p redic t the approach  of the Irish courts. Aside from 

Hogan's landm ark  article,^^ little a tten tion  w as given to fleshing ou t the Heaney test 

and  its precise m eaning in its early years. The lack of openness  in the  Irish courts 

m ade such com m enta ry  difficult, if no t impossible, to produce. Given the complex 

and possibly indecipherable  w eb of decisions, it is no t su rpris ing  th a t  analysis has 

had to come from detailed, ex post fac to  exam ination of long periods of practice for 

any meaningful conclusions to be draw n. It was far m ore  difficult for Irish academia 

to see w h a t the courts  w ere  doing and critique it. Strides have been  m ade in recent 

years. Doyle’s w ork  w en t a long w ay tow ard  unravelling the tangled s tandard  at 

w ork  in the  field of equality  rights.^'* Walsh's re-exam ination  of p roperty  rights 

reassessed  the w ork  of the Heaney test in tha t a rea  in a m ore  critical light.'^^ Foley's 

extensive w ork  on deference has shed light on th a t  topic in several different areas, 

and m ade inroads into the Heaney test 's  p r o b l e m s . B u t  this is still a very recent 

developm ent, and fu rther  w ork  is needed  before the b read th  and scope of the 

Canadian li te ra tu re  could be rivalled. Moreover, th e re  has been  no indication of 

judicial cognisance of this scholarship in Ireland.

It is im possible to know  if this is the case, bu t  it might be th a t  these  problem s 

are  exacerbated  by the lack of judicial d issent on constitu tional points in Ireland. 

This is thanks, in large part, to the "one judgm en t rule" of Article 34.4.5°, w hereby  

w hen  ruling on the  constitutionality  of a law, the Suprem e Court may only issue a 

single ruling, and  no d issen t m ay be published or even acknowledged.'^^ This m eans

As w as d iscussed  in the previous chapter, this is exacerbated by the fact that these choices have 
probably been  carried over from older cases w ithout consideration or analysis, or assessm en t of 
w hether or not those values fit w ith new  standards of review.

Gerard Hogan, "The Constitution, Property Rights And Proportionality” (1 9 9 7 ) 32 Ir. Jur. (ns] 373.
Doyle, note 70.
Rachael W alsh, "The Constitution, Property Rights and Proportionality: A Reappraisal” (2 0 0 9 ) 31 

DUL] 1.
Foley, note 9; "Diceyan Ghosts: Deference, Rights, Policy and Spatial D istinctions” (2006) 28 DULJ 

77; "The Proportionality Test: Present Problem s”, (2 0 0 8 ) 1 Judicial Studies Institute Journal 67.
^^This w as introduced by the Second Am endm ent to the Constitution, an om nibus am endm ent 
passed just before the expiration o f the pow er to am end the Constitution by ordinary legislation. 
These provisions w ere apparently provoked by the case of Re Article 26  and the Offences Against the 
State A m endm ent Bill, 1940  [1940] IR 470. Though no d issenting opinion ever in fact cam e to light, 
john Dillon TD apparently found out that tw o of the five m em ber Suprem e Court had thought the Bill 
unconstitutional. Adding this to Gavan Duffy j, w ho had thought essen tia lly  identical m easures  
unconstitutional in State (Burke) v Lennon [1940] IR 136, Deputy Dillon im plied that the
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that scope for public discourse amongst the upper ranks the judiciary is greatly 

reduced, as also is the likelihood that flawed reasoning or false assumptions would 

be acknowledged. Moreover, the one judgment rule also distorts the opinions 

actually issued, as these are presumably the compromise views of the court, 

incorporating various judge's views7^ This could mean that opinions the author of 

the judgment wished to stress might have to be removed or altered in light of the 

other judges' views, leaving little scope for Supreme Court judges to engage in 

detailed analysis of the test in obiter dicta.

Again, we cannot know if  public discourse amongst judges, through the 

medium of published dissent, would have improved this area of constitutional law, 

but given the many incisive dissents in Canada, it is at least possible that this has had 

an impact.

It is also necessary to acknowledge the recent positive development in this 

area: the acknowledgment, in a Supreme Court judgment, of the lack of transparency 

in Heaney test, and its incompleteness as a standard of review, in the case of 

Nottinghamshire County Council v O’Donnell J said the following;

[Pjroportionality in itself is not an entirely transparent concept. It can be 
applied strictly to strike down legislation or generously to sustain it. It is 
important to remember that proportionality is a tool for analysis, rather than 
an end in itself. The mere statement that something is proportionate is almost 
as delphic as the statement that it is reasonable. The analysis of whether any 
particular restriction or lim itation is consistent to the Constitution may be 
assisted by the structure proportionality analysis provides, but only if  it is 
explained why any particular provision is permitted by the Constitution, and 
is proportionate. In my view it is an error to approach the constitutional issue 
by simply asking, almost in the abstract, whether any particular provision is 
proportionate as an almost self standing test of constitutionality and 
detached from careful consideration of the text and the values necessarily 
implied by it.^'’

O'Donnell J succinctly recognises the problems inherent in Heaney test analysis, and 

the fact that values are implicit w ithin the standard. It is remarkable that it has

constitutionality of the measure was still dubious. 78 Dail Debates col. 1723-1724. See Gerard Hogan, 
"The Supreme Court And The Reference Of The Offences Against The State (Amendment) Bill 1940" 
(2000] 35 Ir. Jur. 238, and James Casey, "Changing the Constitution: Amendment and Judicial 
Review," in Brian Farrell (ed.) De Valera's Constitution and Ours, (Gill and MacMillan, 1988) at 154. 
The committee stage Dail debates on the Second Amendment show that this was a concern for the 
Taoiseach in proposing these amendments. 82 Debates col. 1859.

See Gerry Whyte, "The One Judgment Rule in Action” (1983) 5 DULJ 273.
79 [2011] IESC48.

Nottinghamshire County Council v B [2011] lESC 48 at [87].
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taken  nearly 18 years  to have these  issues acknowledged. Perhaps this could serve 

as a call to arms, rallying the Irish judiciary to reassess  the ir  use of the  Heaney test.

However, it is no t yet clear if this will be the  s ta r t  of som eth ing  bigger, or 

m erely  a highly lucid insight th a t  will not be heeded  by others, and a recent, high- 

profile Suprem e Court case suggests tha t little has changed. In Damache  v DPP,^^ 

Denham CJ invalidated s 29(1) of the Offences Against the State Act, which 

au thorised  a S uperin tenden t of the Garda Siochana to issue search w arran ts  tha t 

could include the search  of a dwelling. This violated the  p ro tec tion  of the dwelling, 

which is inviolable p u rsu an t to Article 4 0 .5 , as the Garda su p e r in ten d en t w as not 

an ind ep en d en t person, unconnected  with the investigation. In finding this, she cited 

the Heaney te s t  as the  m ethod to determ ine if rights w ere  justifiably limited, and 

p resum ab ly  p u rp o r ted  to apply it in this case.^^ However, having outlined the test, 

she never m entioned  it again, and the Chief justice gave no indication of which part  

of the  Heaney te s t  was failed or why.^^ This w as a s ta tem en t tha t a law was 

d isp ropo rt iona te  th a t  could only be described, in O'Donnell J's term s, as "delphic.”

The Failure of Tuohy v Courtney

The one exception to this trend  of opacity w as Tuohy v Courtney.^^ In that 

case, the Suprem e Court m ade it clear w hat it w as doing: creating  a s tandard  of 

review  th a t  would  specifically deal w ith  cases w h ere  the legislature deserved  wide 

latitude. In so doing, the Court posed negative questions to reflect the  limited na tu re  

of the enquiry, and indicated the types of cases w here  it w as appropria te : the clash 

of constitu tional rights and duties. It made plain the  concerns th a t  justified its 

approach, and, a t least in principle, limited the non-in terven tion is t approach  it 

advocated to such cases. In te rm s of how to deal w ith  these  concerns, it is an 

excellent exam ple of transparency . In creating a specific s tandard  of review for use 

in such cases, it also had the potential to segregate  cases w h e re  significant leeway

81 [2 0 1 2 ]  lESC 11.
82 Article 4 0 .5  reads: "The d w ell in g  o f  e very  cit izen is inv io lab le  and shall no t  be forcibly en tered  save  
in accord a n ce  w ith  th e  law."
83 [ 2 0 1 2 ] I E S C l l a t  [52],
84 P erhaps the  judge w is h e d  to en d o r se  th e  reason ing  o f  th e  Morris Tribunal Report, at  [53], w h ich  
sh e  said  “co n s id ere d  th e  proportionality" o f  the  section. The q u o te  from the report s e e m s  to su g g es t  
that th ere  w a s  little r eason  that a judge could not  be co n tacted  in m o s t  cases .  This m ight su g g es t  
m in im u m  im p a irm en t  o f  rights. H ow ever, this w o u ld  be a v ery  s tron g  application  o f  m in im u m  
im pairm ent ,  and this r eason in g  w a s  not  in any w a y  replicated  in the  portion  o f  th e  jud g m en t  labeled  
"Decision;” ib id  at [5 4 ] - [5 9 ] .
85 [1 9 9 4 ]  3 IR 1.
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was required, reducing the risk of this seeping into other cases w here it was not 

appropriate, and diluting rights review generally.

Unfortunately, despite its potential, this effort ended in failure. The values 

discussed in Tuohy v Courtney were soon forgotten, its limitations cast aside, and it 

became a watchword for deference and non-interventionism, an all-purpose excuse 

for escaping from the more searching elements of the Heaney test. There was no 

adequate discussion of this process, or of the rationale behind it. This failure can be 

attributed to both the Tuohy Court and the many subsequent courts applying this 

decision.

As was illustrated by the detailed analysis undertaken in Chapter 7, the 

Tuohy Court, on one reading, drew  its category in a way that was wide enough to 

encompass most if not all cases. The primary focus of Tuohy v Courtney was cases, 

such as the one at bar in that instance, where two constitutional rights were in 

conflict, one limited by the legislature's action, and another one defended by it. In 

such a case, striking down the law does not simply mean that rights are vindicated, 

because other rights holders have their rights jeopardised thanks to the loss of 

legislative protection. This is a case where particular circumspection is required.

However, the Tuohy Court did not clearly limit the test's applicability to cases 

of that nature. When Finlay CJ described the circumstances where this non

interventionist standard was appropriate, he spoke not just of a clash of 

constitutional rights with other constitutional rights, but a clash of rights with 

"constitutional duties" and "the interest of the public.” The concept of a 

constitutional duty was unclear and ill-defined. Almost every piece of legislation 

involves the interest of the public at some level, and there was no clarity as to what 

precisely he was referring. It does not seem likely that it was the Court’s intention to 

have the Tuohy standard apply in all cases; the tenor of the judgment seems to wish 

to set particular cases aside for special consideration. If that was the intention, 

however, it was frustrated by this lack of clarity and precision.

However, more problematic again is the process outlined in Chapter 7 

whereby Tuohy v Courtney was more commonly deployed as a modifier to the 

Heaney test ra ther than a stand-alone standard of review.^^ Without rhyme or 

reason, without pattern or plan, the courts invoked the Tuohy test to neuter the

Ibid  at 47.
Chapter 7, at note 44.
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more potent aspects of the Heaney standard. As Foley says "the Tuohy decision 

became the standard by which later courts 'watered down’ the potential for non- 

deferential application of the [Heaney] test."^^

There is no coherent explanation of the use of the Tuohy case in this context. 

It is often entirely unclear why it is appropriate for use in any one instance -which 

of the rationales outlined in Tuohy are being relied on- and it often seems that there 

is no such rationale present. Similarly, there are cases where Tuohy v Courtney might 

apply, but does not.^^ It is almost never explained why Tuohy v Courtney is not used, 

w here  it could be apposite.^'^

Moreover, this process has eroded the tests' separate identites. Folding 

elements of the Tuohy test into the Heaney test fram.ework reduced the likelihood of 

the Heaney test having a separate, more potent identity. Any benefit that might have 

come from the co-existence of two distinct standards was swiftly throw n away.

The intentions behind the Tuohy test may have been to explain and articulate 

the rationales adopted by the Irish courts for non-interventionist review. It could 

have had the effect of helping the Irish to courts to sort and categorise these 

rationales, which would have been of use for courts considering both the Tuohy and 

Heaney standard. However, it did not achieve any of these potential benefits; Tuohy v 

Courtney has instead become a watchword for judicial passivity, the context of its 

creation long forgotten, invoked whenever an Irish court wishes to justify less 

invasive review of rights limitations.

The Canadian approach, though far from perfect, shows how variations the 

Oakes/Heaney test can be dealt with openly and transparently, and shows us how 

the test can be positive: it can become the focal point for a debate between courts, 

legislatures and academics as the meaning and strength of rights, the values of the

Foley, note 9, at 129. He further notes that the courts shift b etw een  Heaney  and Tuohy "without any  
real judicial explanation as to w hy these choices (which, o f course, reflect choices about deference] 
are justified, or in the w orst cases, w ithout even recognising that different cases have m ade 
difference choices." Ibid at 130.

There are cases w here rights clashed and no application o f the Tuohy test w as even considered. See 
Chapter 7, at note 43, d iscussing anom alies in McNally v Ireland [2009] lEHC 573 and the High Court 
in larnrod Eireann v Ireland  [1996] 3 IR 321, w here there w as a specific constitutional right on both 
sid es of the law, but Tuhoy did not apply. Those focal cases -w h er e  tw o constitutional rights directly  
clash - are the m ost significant in this context, but given the p ossib le breadth o f the Tuohy test, any 
case w here the in terests of the public are at stake could potentially  activate this test. It is alm ost 
never explained w hy Tuohy v Courtney  does not apply.
“̂ The notable exception  is Re Health Am endment Bill [2005] 1 IR 105. See Chapter 7, at note 81. 

Walsh, note 73, convincingly argues that the Court eschew ed  Heaney  test analysis as well, preferring  
a bespoke standard o f review  based in part on the text o f property rights protections in Article 43.
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constitutional order, and the best answer to the normative questions that rights 

limitation issues pose. In Canada, it started a debate about how to best to form a 

standard of review that reflected that which was most im portant in Canadian 

constitutionalism. In Ireland, no such debate has taken place, with opaque, a-la-carte 

judicial use being the test’s legacy.

The Bitter Technical Flavour

In the last chapter, 1 argued that without a common set of norms with which 

the Oakes/Heaney test could be imbued, the usefulness of this common or universal 

standard of review is substantively limited. However, many advocates of the test do 

not argue the test’s substantive benefits, but rather its procedural advantages, its 

"technical flavour."^i It gives clarity to the judicial process, and a transparency that 

might not otherwise be p r e s e n t . ^ ^  Hogan called it a "badly needed analytical 

framework" and an "objectively structured principle", while acknowledging that 

different judges could of course use the principle to reach different results in 

individual cases.' '̂'^

The advantage of courts displaying the processes they use in a uniform way is 

not insubstantial. However, whatever advantages this approach would afford are 

squandered if courts obscure the normative choices that underpin the standard of 

review. The huge effect of these choices is such that if one does not understand the 

influence they have, one does not really understand the standard of review; it is 

intimately bound up with these values. This was alluded to in O’Donnell | ’s sceptical 

appraisal of the Heaney test in Nottinghamshire County Council v where he noted 

the potential structural advantages, but said they could only be realized with proper

D enise R eaum e, "L im itations o f  C onstitu tional Rights: The Logic o f  P roportionality ,"  Oxford Legal 
R esearch  Paper Series, No 2 6 /2 0 0 9  at 3.

Jackson, n o te  1, at 8 3 1 . She further notes: "W hile p rop ortion a lity  an a ly s is m ay n ot a lw a y s fulfil the  
prom ise  its m ost a rd en t a d v o ca tes  en v isage , its doctrinal a sp ec ts  o ffer so m e  h op e  for m ore careful, 
o p en  reason in g  ab ou t con stitu tion a l values." Ib id  at 8 3 4 . C f A lex S ton e S w ee t and Jud M athew s, 
"P roportionality  B alancing and Global C on stitu tion a lism ” [2 0 0 8 ] 4 7  C olum bia Journal o f  
T ransnational Law 73  at 78.
3̂ "[T]he courts h ave so u g h t to  em p lo y  a w ork ab le  judicial m eth o d o lo g y  and th is  is w h y  th e  ad op tion  

o f th e  p rop ortion a lity  d octr in e  is so  sign ifican t. W hile w e  have se e n  that it w o u ld  to  b e w ro n g  to  
regard th is p rincip le  as a so lu tio n  to  ev ery  such  d ifficulty, th e  ad van tage o f  th is n e w  d octr in e  is that it 
w ill to  help  to p rov id e  a bad ly  n eed ed  analytical fram ew ork  and, hence, red u ce  o th e r w ise  su b jective  
judicial ap p raisa ls in im p ortan t areas o f  con stitu tion a l law .” Gerard H ogan, "The C onstitution , 
P roperty  Rights And P roportionality"  (1 9 9 7 ]  3 2 (1 ]  Ir. Jur. 373 .

"[D ]iffering ju d ges can reach d iffering co n clu sio n s on the sa m e prob lem  ev en  w h en  ap p ly in g  an 
ob jectively  stru ctu red  p rin cip le .” Ibid.
95 [2 0 1 1 ] lESC 4 8  at [87].
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discussion of the  factors a t play. Moreover, m any argue th a t  the  technical na tu re  of 

the te s t  is m ore  h ind rance  than  help.'^^

The procedural benefits of the test, such as tran sp a ren cy  in judicial decisions, 

are illusory if the  values underlying it are  hidden. In Ireland, it w ould  be difficult to 

argue tha t the s tru c tu re  of the  te s t  has p roduced  any transparency . Stone Sweet and 

M atthews argue th a t  "[p]roperly  employed, [the Oakes/Heaney test] requires  courts 

to acknow ledge and defend honestly  and openly the policy choices tha t they make 

w hen they m ake constitu tional c h o i c e s . T h i s  m ay be true; bu t if so, we m ust 

accept tha t it has no t been p roperly  em ployed in Ireland.

C o n c l u s i o n

Standards of review such as the Oakes/Heaney  te s t  can be useful. If 

incorpora ted  in the  right way, w ith full discussion and clarity, it could potentially 

make judicial review  m ore t ra n sp a re n t  and help countries  come to te rm s with the 

realities and norm s of the legal system  tha t will invariably influence how  s tandards  

of review  operate.

However, the language of the test is so malleable, tha t - a s  w e saw  in the last 

ch ap te r -  it can be used to describe a w ide variety of different approaches. It is thus 

not a s tandard  of review; it is every  s tandard  of review, and  which it is to be in any 

given jurisdiction is open to debate. If incorpora ted  with no discussion or debate  

about the value judgm ents  tha t go alongside it, it exacerbates  problem s in the 

judicial approach  to rights limitations, obscuring those  issues and making it less 

likely th a t  they  will be addressed . Unless and until the  reality of these  s tandards  of 

review is w idely acknowledged, this problem atic  obfuscation is the m ore likely 

outcome.

N ow here is this b e t te r  illustrated than  in the diverging approaches  to 

deference and non-in terventionism  in Ireland and Canada, and the  lessons here  

s tre tch  beyond the bounds of those jurisdictions. N orm ative views about these 

issues aside, and cognisant tha t the approach  is far from perfect, Canada did it right: 

it engaged in an  open, on-going debate  abou t the values th a t  should influence the 

Court in taking on the im portan t issues of deference and  non-interventionism .

Reaume, w hen she referred to the technical flavor of the test, warned of  the "illusion of m ethod” 
that it can create. Note 91, at 3. Jackson warns of this, quoting Alexander Aleinikoff, "Constitutional 
Law in the Age of Balancing," 96  Yale L.J.943 (1987],  that balancing "obscures the inevitability of 
judicial judgment about constitutional values." Jackson, note 1, at 833.

Note 92, at 78.
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Ireland, in short, did it wrong. Concealing and obfuscating these views and values, 

we are left with a labyrinthine jurisprudence with no clear focus and no coherence. 

Hopefully recent developments could point the way to a more frank 

acknowledgment of the role of values in the standards of review.^^ However, it is 

hard be even cautiously optimistic that more than twenty years of obscurity can be 

so easily undone.^^

Nottinghamshire County Council v B [2011] lESC 48.
Damache v DPP, d iscussed  above at note 81-84, might confirm a cynical suspicion  that this change 

will be slow'.
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1 1  -  A  S t a n d a r d  o f  R e v i e w  f o r  I r e l a n d : t h e  N o r m a t i v e

Ca s e

In the foregoing analysis, 1 have tried  to keep sepa ra te  the conceptually 

essential e lem ents  of s tandard  of reviev^ for rights lim itations from those  norm ative 

decisions and choices th a t  a re  needed to choose one from a n u m b er  of conceptually 

possible s tandards . This has allowed us to see how  these  s tandards  are  formed, the 

significant role th a t  such choices play in forming s tan d ard s  of review, and to note 

th a t  the  differences be tw een  jurisdictions m ean tha t th e re  can be no such thing as a 

com m on in ternational s tandard  of review, unless one was to se t a t naught the 

dom estic  values of each individual jurisdiction.

in this final chapter, 1 wish to m ake a norm ative case for a particu lar s tandard  

of review, an  a rgum en t for w h a t the best w ay to conduct review  of rights limitations 

actually is. Of course, the foregoing analysis illustrates tha t it is only sensible to do 

this m the context of a particu lar jurisdiction. Therefore, 1 will m ake a case for w h a t 1 

believe the m ost app ro p ria te  approach  is for Ireland. I wish to m ake a case for which 

values should be prioritised  and why, and  w h a t so r t  of s tan d a rd  of review that 

would resu lt in. In doing so, 1 will be re-evaluating and challenging some central 

values of the Irish constitutional order. These values will no t be d isregarded; rather, 

they will be subject to the sam e critical reflection to w hich any norm ative  argum ent 

tha t will change a s tandard  of review should be subject. Some will be discarded, 

w hereas  others, which are  seen as central to the  constitu tional order, will be 

retained.

Part of my proposal is to roll back to som e extent on the non-in terventionism  

seen  in the  Heaney  test, both in the substan tive  limbs of the test, and  the bu rden  of 

proof and  p resum ption  of constitutionality. While doing this, 1 hope to respect the 

set of values and  practices d raw n  up by the Irish courts, and this will be seen in the 

approach  to objectives, and  to both tailoring tests. While altered, some of the ir  

charac ter  w ould  be preserved. In respect of deference, and the difficult task  of 

balancing, I do no t p ropose  any precise ways to approach  these  m ost difficult of 

tasks. An excess of deference and a lack of balancing have endangered  rights review 

in Ireland. In address ing  these, the m ost im p o rtan t  change is an approach  th a t  is 

transpa ren t ,  and acknow ledges the im portance and the dangers  of these  elements, 

and there fo re  lays out clearly w ha t factors weigh upon  the court 's  determ ination.
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Transparency in this respect allows the normative choices made, and their 

consequences, to be scrutinised and questioned.

It is hoped that a standard of review could be proposed that would better 

protect constitutional rights while still upholding domestic constitutional values, 

reconciling those two goals. While some of these pre-existing values must be 

reconsidered in order to uphold the value of rights protection, few have to be 

abandoned entirely.

What I propose is similar to the Heaney test, but different in certain respects 

in both operation and language. Two points must be made at this juncture. First, 

since my proposal is not radically different from linguistic formulations of Heaney, it 

could be done in the form of a review and clarification of the Heaney principles. 

However, it is more desirable to approach this as the creation of an entirely new 

standard of review. The problematic practices that have grown up alongside the 

Heaney test might be difficult to sever from the name and language of the test, just as 

pre-existing constitutional practices continued under the guise of the Heaney test. 

Other names that are used, like proportionality, similarly carry misconceptions that 

are difficult to shift. Therefore, in terms of judicial practice, starting from scratch 

seems desirable.

Secondly, if the test proposed here is not radically different, then some might 

ask: what is the point of the complex severance of normative and conceptual 

elements undertaken in this thesis? In response, I would say that the standard of 

review proposed here is trying to allow for transparent, open adjudication with a 

clear accommodation of core constitutional values, rather than hiding those values 

and obscuring the process. It allows review to take place with a standard that is 

consistent, which is applied in a m anner consistent with its language. This is 

something that the Heaney test never managed to achieve, as we have seen from 

examining the case law. But even aside from this, the arguments in this chapter are 

designed to have a meaningful discussion about what a standard of review in Ireland 

should be. Choices about standards of review have been made by Irish courts 

without proper analysis and discussion; normative choices were made without any 

justification or debate. These normative choices have to be made, and it is crucial 

that we understand their character when we make them. Thus, the true value of this 

discussion lies not in the breadth of the changes wrought, but in setting out the
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reasons underlying these  choices, and laying them  open to discussion, criticism, and 

reflection. This is w hat Ireland has not done, and n o w  n eeds to do.

C o n c e p t i o n  o f  R i g h t s  

Utilitarian or Anti-Utilitarian Rights

Since the advent of the Constitution, it is clear that Irish courts have rejected  

the values of utilitarianism. Though there is not a great deal of discussion on this 

point in the judgm ents of the courts, it is clear that the courts v iew  the judicial task  

as very different from the legislature's.^ There is som e  vocal judicial scepticism  of  

utilitarianism.  ̂ Extra-judicial comm entary suggests  such a rejection of  

utilitarianism.  ̂ Moreover, the Oakes/Heaney  test  contains elaborate tailoring  

requirem ents that w ould  be unnecessary if a utilitarian stance w ere  being adopted. 

This w as  probably, at least in part, a consequence of the natural law language of the  

Irish constitution, which, now  looked upon with scepticism , might live on in this 

rejection of utilitarianism.'^

I believe that the Irish courts are correct to choose  this approach, and e sch ew  

a w holly  utilitarian v iew  o f  rights limitations. Though theoretically possible, the  

utilitarian account of rights does  not seem  to reflect the reality o f  constitutionally  

entrenched rights. Dworkin’s argument, that at least som e considerations m ust be

'  Many different facets of the separation of powers jurisprudence are relevant here. See TD v Minister 
fo r  Education [2001] 4 IR 259. See Conor O'Mahony, "Education, Remedies, and the Separation of 
Powers” [2002} 24 DULJ at 57; Paul Anthony McDermott, "The Separation of Powers and the 
Doctrine of Non-justiciability" 2000 35 Ir. jur. [n.s.} 280. See also Eoin Carolan, The New Separation o f  
Powers, (Oxford University Press, 2009}. See also the jurisprudence on remedies, where the courts 
refuse to anything seen as resembling law-making; Re Haughey [1971] IR 217; Maher v Attorney  
General [1973] IR 140. The Tuohy v Courtney test  requires tha t there  being is some key difference in 
the processes of the legislature and judiciary that makes the legislature a be t te r  or more legitimate 
decision-maker in some instances. All this shows tha t  the process of legislatures and courts vastly 
differ in the mind of the Irish judiciary. If judicial review was no more than a utilitarian balance, the 
same as the legislature’s, courts would surely disclaim any pow er of review on this basis, or at least 
express reservations on this ground.
2 In CC V Ireland, Hardiman ], in declining to follow a dissent from McLachlin ] in the Canadian 
Supreme Court, calls her  argum ent "crudely utilitarian,”At [58], 84, and "wholly utilitarian" At [55], 
82.
3 See Costello in "Natural Law, the Constitution, and the Courts" in Patrick Lynch and James Meehan 
(eds.} Essays in Memory o f  Alexis Fitzgerald, [Incorporated Law Society of Ireland, 1987};Declan 
Costello, "The Irish Judge as Law-Maker", in Deirdre Curtin and David O’Keefe [eds.}, Constitutional 
Adjudication in European Community and National Law, [Butterworths, 1992}; Declan Costello, 
"Limiting Rights Constitutionally," in James O’Reilly [ed.} Human Rights and Constitutional Law: 
Essays in Honour o f  Brian Walsh (Dublin , 1992}.
'‘ See Oran Doyle, "Legal Positivism, Natural Law, and the Constitution," [2009} 31 DULJ 206; Oran 
Doyle, "Legal Validity: Reflections on the Irish Constitution," [2003} 25 DULJ 56; Declan Costello, 
"Natural Law, the Constitution, and the Courts," in Lynch and Meenan [eds.} Essays in Memory o f  
Alexis Fitzgerald  [Incorporated Law Society of Ireland, 1987} 105; Desmond Clarke, "The Role of the 
Natural Law in Irish Constitutional Law,” [1982} 17 Ir. Jur. [ns} 187.
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subserv ien t to rights, gives a far m ore  compelHng account of w h a t rights are.^ The 

utih tarian  conception does not account for w hy courts  can give final adjudications 

on rights questions in Ireland, no t subject to legislative reconsideration. It does not 

account for the s treng th  of the constitutional rhetoric  on the  subject of rights 

contained in the Irish Constitution; a right solely concerned w ith  the  d is tr ibu tion  of 

utility could surely  not be described as "inalienable and im prescrip tib le  rights, 

an teceden t and superio r  to all positive law.”^N or could such an approach  account 

for the declaration in Article 43 "that man, in virtue of his rational being, has the 

natura l right, an teceden t to positive law, to the private ow nersh ip  of external 

goods.” The rejection of utilitarianism, implied by the Constitution and  upheld by the 

Irish courts, is the  correct choice.

Teleological or Deontological Conception of Rights Limitations

The Irish Constitution 's language, with its references to inalienable and 

im prescrip tib le rights, an teceden t and superio r  to positive law, could be said to 

favour a deontological approach  to rights limitations. This very  s trong  language 

implies a duty  to p ro tec t rights tha t is higher than  law-making, and there fore  higher 

than the consequentialis t decisions tha t law-making entails. However, in practice, it 

would be difficult to suggest tha t Irish courts  have cut ou t considera tion  of 

consequences from the ir  adjudication of rights questions. The courts  a re  right to 

avoid the  deontological approach, as tha t approach is u ltimately impractical.

It is no t clear how  the right and its limitation can be considered  abstractly, 

severed from the utility or disutility it creates. In particular, how  the  abs trac t 

notions of right and  objective can be com pared  in their real-world context w ithou t a 

lapse into utilitarian balancing is unclear. There is no obvious m echanism  tha t 

would allow the  abs trac t  w eighing of norm s to take place while still having p ro p er  

regard  for the reality  of the circumstances. W hen such a t tem p ts  are  made, they 

usually reveal th a t  som e notion of utility is incorporated.

Robert Alexy is a p ro ponen t of a deontological conception of rights 

limitations. However, in spite of Alexy’s insistence to the contrary, his theo ry  of 

rights limitations is no t deontological, at least no t in the sense used in this thesis. His

5 Ronald Dworkin, Taking Rights Seriously, Chapter 4: "Hard Cases," (1977 , Harvard U niversity Press) 
at 92.
 ̂The rights o f the Family are described in this w ay in Article 41.
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model cannot, desp ite  his claims, be said to excise utility entirely. This becom es 

increasingly a p p a re n t  in his a t tem p t to flesh out the process of balancing. To avoid 

an entirely  ab s trac t balance, Alexy gives each norm  o r  principle a "concrete 

weight."^ This concre te  v^^eight is established by reference to the ex ten t to v^hich the 

norm  or principle is realised in any given factual circumstances. In giving exam ples 

of this, Alexy reveals him self to be taking utility into account, making his theory  not 

deontological in nature.

For example, Alexy cites a German Constitutional Court case about hum an 

dignity to illustrate  this.^ Titanic, a satirical magazine, had referred  to a paraplegic 

m an w ho had carried  out military service as "ne M urderer" and a “cripple"^ and 

w ere  o rd e r  to pay dam ages to this man. Titanic claimed this to a violation of its 

freedom  of express ion  rights. The German Constitutional Court held tha t the  "ne 

M urderer"  com m en t was, in the context of a satirical publication, hum ourous  and 

not an in terference with the  m an’s personality  rights. The magazine should be 

allowed to express  itself in this w ay w ithou t dam ages being aw arded  against them. 

Alexy describes this as an  in terference with the right to personality  having "a 

m oderate , pe rhaps  only a minor, intensity."^'’ However, the  com m ent abou t him 

being a cripple w as seen by the Court as humiliating and a violation of his 

personality  right. Alexy describes this as a "very serious or an  extraord inarily  

serious violation.

It seem s to me tha t one cannot weigh these norm s w ithou t regard  to the 

consequences  of each being restricted. Surely the intensity  of the violation does 

depend on its consequences. The fact th a t  one s ta tem en t is seen as hum orous  and 

the o the r  no t has regard  to the consequences of the m aterial being read; it is not 

intrinsic to the s ta tem ent,  bu t depends on the consequences of the ir  publication and 

feelings th a t  the  publication caused. If the m an in question never read  the offensive 

rem ark, it m ight not be though t as serious as if he had. If the  reade rsh ip  of the 

rem a rk  w ere  a handful of people ra th e r  than  many, it m ight not be though t as 

serious as if it w e re  nationally circulated. Similarly, the consequences for the 

magazine, such as the scale of the aw ard  of damages, m u s t  be re levan t in

 ̂See Robert Alexy, A Theory o f  Constitutional Rights, (Oxford, 2002} at 403-404 .  
8BVerfGE86, 1.

Alexy, note 45, at 403.
10 Ibid.
" /^)/c/at 404.
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determ ining  how  g rea t the freedom  of expression restric tion actually is. These are  

clearly assessm ents  of the utility and disutility tha t is suffered by each side if the ir  

rights w ere  vindicated or restric ted. There seem s to be no w ay of de term in ing  this 

w ithou t regard  to utility. Therefore, Alexy’s theory  is ultimately not deontological, 

bu t a s trong teleological approach, limiting -b u t  no t rem oving- considera tions of 

utility. This does no t suggest th a t  Alexy’s theory  has no value. It ra th e r  illustrates 

two points: first, th a t  taking a strictly and absolutely  anti-u tilitarian  view is perhaps 

not practical, and secondly, th a t  the teleological conception of rights limitations is 

flexible enough to accom m odate  even very s trong  anti-utilitarian conceptions of 

rights. Others have pu t forw ard m ethods of deontological balancing, bu t 1 do not find

them  convincing.i2

It might be th a t  few, if any, courts would actually adop t or conform to the 

deontological approach. They might reject the notion as im practicable for the 

reasons stated, or, even if accepted, they might fail to apply it in a m an n er  tha t truly 

excludes all considerations of utility.

Moreover, in a t tem pting  to excise utility, it is likely tha t courts  would engage 

in an opaque reasoning tha t would be very difficult to u n ders tand  and critique. In 

light of this, I th ink the  Irish courts are  wise to reject this notion, and adopt a 

teleological approach. Though this approach  might not fit the very  s trong  language 

of the Constitution as well as the deontological approach, it does not preclude rights 

being strongly protected, and is m ore practical than the deontological approach.

Internal or External Limitations

In the Irish Constitution, som e rights are  expressed  as being am enable  to 

external limitation.^^ O thers not subject to textual qualification have been  subject to 

internal limitations only, such as equality, trial in due course of law, and, for some 

reason, the right of access to the courts, or to appeal to the Suprem e Court.^'*

12 Lorenzo Zucca, Constitutional Dilemmas: Conflicts o f  Fundamental Legal Rights in Europe and the 
USA (Oxford University Press, 2007], Jurgen Habermas, Between Facts and Norms  [Polity Press, 
1996). This is not the appropriate place an extensive critique of these authors. How^ever, I do not 
b elieve that Zucca’s proposal o f a priori wfeighing of values excises utility, or gives enough regard to 
the factual context o f the dispute. Nor do 1 think Habermas sufficiently explains how  adjudication can 
m ove betw een facts and norm s w ithout consideration of utility. Even if these authors are right in 
principle, 1 further do not think that their m ethods are practically applicable.

For example, property rights under Article 43, and the right to free expression  and association in 
Article 40.6.1 are subject to express qualificaiton by reference to listed values. See Chapter 6.
I"* See Chapter 9, at note 58-72.
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However, o th e r  rights, which w ere  expressed  w ithou t textual reservation, have 

proven  am enab le  to external limitation.^^

The com bination of internal and external limitations is desirable. All rights 

a re  subject to definitional limitation in the process of courts  grappling with their 

meaning, and the penum bra l instances of those rights.

Sometimes, it desirab le  for tha t to be the p r im ary  or the only limitation; the 

idea tha t the  State could seek to justify an unfair trial, to rtu re ,  or degrading 

t rea tm e n t  by reference to external considerations, is unsettling. Similarly, an 

internal system  avoids having a g rea t m any laws presum ptively  violate rights. 

Especially in the  a rea  of equality, w here  m any if not m ost laws d raw  distinctions, it 

seem s senseless  to regard  them  as presum ptively  invalid, w hen  the overw helm ing 

m ajority of such classifications are  not only acceptable, bu t necessary. The internal 

approach  does limit the n u m b er  of prim a fac ie  rights restric tions, though this can be 

done in tandem  w ith  an external approach.

However, it is not clear tha t the considera tions tha t go into internal 

limitations are  always, mostly, or even often different from those  involved in 

external limitations, so the difference may well be one of perception. The process of 

definition a lm ost certainly involves balancing.^^ Ultimately, the processes seem 

similar in Ireland.

The real difference be tw een  solely in ternal limitations and external 

limitations is the re fo re  rhetorical; w ith in  the scope of the right, th e re  is nothing tha t 

can in terfere  w ith its p r o t e c t i o n . N o  balancing can be carried  ou t in the internal- 

only system  w h ere  it is a core instance of the right, and  th e re  is no question of scope

Costello J held this to be true of Family rights in Murray v Ireland  [1985] IR 532; see  Chapter 6.
16 Ahron Barak, Proportionality: Constitutional Rights and Their Limitations, (Cambridge, 2012) at 74- 
5. See also Richard Fallon, "Individual Rights and the Pow ers of Government," 27 Ga. L. Rev. 343  
C1993).
i^The recent Irish case o f O'Sullivan v Chief Executive o f  the Irish Prison Service [2010] 4 IR 562  
illustrates this. Though adopting an internal-only lim itation o f the right o f access to the courts, the 
factors considered  by the judge in making his determ ination that the right w as not infringed clearly  
focused on the extent of the restriction, just as an external approach would. He took account o f the 
follow ing considerations in reaching this conclusion; "i) the hearing is in the High Court; ii] the 
parties are or m ay be represented; iii) it is in part a supervisory or facilitating judicial hearing; iv) 
despite this, there are express safeguards to ensure that an applicant’s rights will not be infringed  
w hen surrendered; and furthermore; v) som e appeal or further judicial scrutiny is possib le.” Ibid at 
594, [66]. The d istinction  b etw een  the internal and external approaches is, therefore, scant, since  
largely identical considerations are involved.
i®This is w hat Barak w ould  regard as a class o f genuinely absolute rights. Note 16, at 32. 1 disagree  
with this term inology, as the right [and any other right sim ilarly thought absolute) is patently limited  
by definition of its scope, so not absolute in the sen se  in w hich 1 w ould use the term. However, 1 
em brace his argum ent that it is a powerful rejection of certain conduct to regard it as totally  
unjustifiable.

359



o r  in te rp re ta t io n  w h a tso e v e r .  In a sy s tem  of balancing, th e  r ig h t  m ig h t  be  so s trong  

th a t  it can n e v e r  in p rac t ice  b e  justly  res tr ic ted ,  b u t  th e  no t io n  can  still be 

e n te r ta in e d ;  it is still poss ib le  in principle . For c e r ta in  rights , such  as to r tu re ,  this 

possib ili ty  ex is ting  even  in p r inc ip le  is p rob lem atic .

How ever, a n  in te rn a l-o n ly  sy s tem  o f  l im ita tions  has  severa l  nega tive  side- 

effects. In te rn a l-o n ly  l im ita tions  a re  less a m e n a b le  to  a shift  in th e  b u r d e n  of proof, 

an d  I will la te r  a rg u e  th a t  such  a b u r d e n  shift is s o m e th in g  th a t  I re land  sh o u ld  adopt. 

This is n o t  to  say  th a t  such  a b u rd e n  shift  is im possib le , m ere ly  m o re  difficult.^^

Similarly, th e  in te rn a l-o n ly  l im ita tions  have  b e e n  th e  so u rc e  of a g re a t  deal of 

confusion  in Ire land . In r e s p e c t  to  trial in d u e  c o u rse  of law, th e r e  has  been  

u n c e r ta in ty  as  to  w h e th e r  tria l  in d u e  cou rse  of law, o r  th e  e le m e n ts  of th a t  

p ro tec tion , a re  sub jec t  to  ex te rna l  lim ita tion. It has  s im ilarly  led to  confus ion  in 

r e s p e c t  of the  r ig h t  of access  to  the  courts .  In the  e qua li ty  con tex t,  th e  d em ise  of 

c o n s id e ra t io n  o f  th e  e x te n t  of a d is t inc tion  -w h ic h  causes  the  r ig h t  to  be  sub jec t  to 

in te rn a l  l im ita tions  o n ly -  s e em s  to  severe ly  lim it th e  scope  o f  th e  equa li ty  

g u a ra n tee .  Initially, it s e em e d  as if th is  m igh t lead  to  ce r ta in  s u s p e c t  ca tegories  

rece iv ing  h ig h er  sc ru tiny , b u t  even  th is  has  rec e n tly  s e e m e d  to  be a b sen t ,  re n d e r in g  

th e  equa li ty  p ro te c t io n  o f  Article 40.1 a lm o s t  non-existent.^o

A w holly  in te rn a l  a p p ro a c h  leads  to  c o n s id e ra t io n s  of ba lanc ing  a n d  ta i lo r ing  

in the  con tex t  o f  defin ition  and  in te rp re ta t io n  of rights. H ow ever, it is genera lly  

m o re  difficult to  see  th e s e  a t  w o rk  in the  con tex t  of defin itional  l im ita tion . It is for 

th is  rea so n  th a t  m erg in g  su b s ta n t iv e  q u e s t io n s  in to  th e  defin itional  s tage  is 

s ta u n c h ly  c rit ic ised  by Barak^i a n d  o th e r s .22 It c auses  confusion.

The o p t im u m  a p p ro a c h  for I re land  is n o t  to  a b a n d o n  w ho lly  in te rnal  

l im ita tions , b u t  to  use  th e m  sparingly . T h e re  m ay  be a rhe to r ica l  b en e f i t  in reg a rd in g

Since th e  right is n o t restr ic ted  until th e  p o in t at w h ich  it is v io la ted , th ere  is no  o b v io u s p oin t at 
w h ich  th e  b urden  can shift. H ow ever, th is can be c ircum ven ted . For exam p le , th e  w a y  in w hich  the  
Irish courts deal w ith  trial in d u e co u rse  o f  law  is to crea te  a se t  o f  an cillary  or re la ted  rights, w hich  
en su re  that tria ls w ill b e fair. See Donnelly v  Ireland  [1 9 9 8 ] 1 IR 3 2 1 , T h ese  righ ts can b e su b ject to  
extern a l lim ita tion s, and so  a b urden  sh ift cou ld  take p lace in th o se  in stan ces. In re la tion  to  equality, 
th ere  are certain  ca teg o r ies  th at h ave in recen t years b een  p resu m p tiv e ly  su sp ect. See Re Artic le  2 6  
a n d  the  E m p lo ym en t  Equali ty  Bill 1 9 9 6  [1 9 9 7 ] 2 IR 321; See Oran D oyle, C onsti tu t iona l E quality  Law,  
[T h om son  R ound Hall, 2 0 0 4 ) . That m igh t a llo w  a sh ift in burden  o n ce  th at d iscr im in ation  is 
estab lish ed .
20 Scrutiny in ev en  th e se  lim ited  ca teg o r ies  ou tlin ed  in E m p lo ym e n t  E quality  Bill m ay b e on  th e  w ane. 
See Oran D oyle, ")udicial Scrutiny o f  L egislative C lassification," (2 0 1 2 )  4 7  Ir. Jur. (n s) 175.

See Barak, n o te  16, at 7 6 -7 7 .
22 N icholas E m iliou, The Principle o f  P ro po r t ion a l i ty  in European Law: A C o m p a ra t ive  Study,  (K luw er, 
1 9 9 6 ] at 53.
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the  right to a trial in due course of law as absolu te  w ithin  the bounds of its 

definition. However, in the vast m ajority of cases, external limitations do play a role. 

The m ost unqualified expressions of rights in the  Irish Constitution have already 

been  held to be capable of external lim itation. 3̂ Internal-only limitations have 

created  confusion in the  equality context, and  perhaps  con tribu ted  to the  declining 

streng th  of rev iew  of tha t right. The key benefit of in ternal limitations is the ability 

to reduce the n u m b e r  of cases th a t  are  prim a fac ie  violations of the  right to a 

reasonable  num ber, and stop the right being implausibly w ide on its face. This can 

be re ta ined  while still subjecting rights to external limitations, and this would seem 

to be a m ore  open  approach, tha t be t te r  accounts for reality  of judicial review of 

rights, and  avoids the confusion seen in Ireland to date. Therefore, internal-only 

limitation should  be reserved  for those few rights th a t  a re  so im portan t tha t w hen 

they are  limited in core way, the re  should be absolutely  no question of 

justification.24

O b j e c t i v e s

Prelim inarv Threshold  Requirem ent and Im portance

I believe Ireland should reta in  the pre lim inary  th resho ld  requ irem en t tha t 

objectives m us t be im portant,  or pressing in a dem ocratic  society, as I believe such a 

requ irem en t can be useful in spite of the fact th a t  it has not been so to date.

A p re lim inary  exam ination does have som e rhetorical benefit, insofar as it 

eliminates, a t the very  earliest stage, objectives th a t  a re  insufficiently weighty to 

justify the res tric tion  of rights. I also believe th a t  the  im portance  required of 

objectives a t this stage should be high; no t jus t any  legitimate objective, bu t a 

genuinely im p o rtan t  one. This show s a high degree  of respec t for rights, 

com m ensura te  w ith  the high status they are  given in the Irish Constitution. The 

s tandard  articu la ted  in Heaney seem s sufficiently high to do this, bu t  it requires  it to 

be applied. Application need not involve laws failing this te s t  frequently; the

23 Murray v Ireland  [1985] IR 532.
2“* Examples m ight be trial in due course of law and torture.
25 The prelim inary requirem ent seem s to be duplicative o f the balancing exercise, as the im portance 
of the objective is a key consideration there. As a result, I am not highly concerned w ith the m anner 
in which this is carried out at the prelim inary stage, or w ith the precise level o f im portance that 
should be required. Im portance is som ething that will invariably have to be decided based on 
dom estic values, w ith som e deference to legislative b elie f o f im portance based on dem ocratic 
grounds. A high rather than a low  level o f im portance does enable the ancillary advantages related to 
rational connection  d iscussed  herein.
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overw helm ing majority  of rights-restrictive laws are  m otivated by im portan t 

objectives. Application involves discussion of this fact, and p ro p er  analysis of w hy 

the objective is im portant.

A s trong objective req u irem en t would have tw o ancillary b e n e f i t s .F i r s t ,  as 

Doyle has previously argued, s trong  objective requ irem en ts  limit the n u m b e r  of 

objectives tha t can be hypothesised  and therefore  increase the  potency  of the 

rational connection test.^^ Secondly, a s tronger  im portance req u irem en t allows 

rational connection to be used as a m eans of indirect scrutiny  of objectives.^s

As I will la te r  argue, the bu rden  of proof of this should be on the State, and it 

should be for the State to argue tha t the m easure  is justified, and pu t  fo rw ard  a 

sufficiently im portan t objective. I would advocate courts  looking to the factual 

background of the  law to establish w h e th e r  or no t the alleged factual c ircum stances 

behind the law in fact exist, as w as done by McGuinness j in Gilligan v Criminal Assets 

Bureau.^’̂ Some empirical deference could be offered w hen  the factual situa tion  w as 

uncertain, w hen  an objective is founded on plausible suppositions  ra th e r  than 

certainties. Recognition of objectives as self-evidently im portan t should be avoided. 

That is no t to say tha t empirical evidence of the im portance every objective need  be 

provided; m ore precisely, a discussion of w hy the objective is im p o rtan t  should be 

undertaken , ra th e r  than  it simply being asserted , or deem ed too obvious to be 

w orthy  of discussion.

Actual o r  Hvpothetical Objectives

Ireland has long opted to examine hypothetical objectives of the legislature, 

ra the r  than  probing the actual, subjective purposes  of th a t  body. I believe th a t  this is 

a sensible approach.

First, the a rgum en ts  against looking tow ard  subjective purposes  a re  cogent. 

It is difficult to explain how  the  objective of a large body can be established. It 

requires  searching analysis of the actions and w ords  of m any individuals. Invariably, 

the objectives of particular individuals will be given preference, as different

261 believe that Ireland should retain its approach to hypothetical objectives, and, along w ith rational 
connection, a prelim inary im portance requirem ent can rein in the problem s of hypothetical 
objectives.

Doyle, note 19, at 119.
28 This will be d iscussed  further below . As seen  in Chapter 8, at note 119-129 , this is already done in 
Ireland to som e extent.
29 [1998] 3 IR 185.
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individuals will have different goals, and one m us t u ltim ately be settled upon if they 

diverge. The idea of a tru e  in tention of a group of people is the re fo re  problematic.

There  is som eth ing  to be said for the conception of the  rule of law tha t 

suggests th a t  a governm en t of laws and not of m en should be judged by the laws it 

passes ra th e r  than  the  in tention of those w ho passed  them. Irish courts  have long 

believed this to be true,^o and 1 do not believe tha t this longstanding value should be 

displaced unless th e re  w ere  compelling reasons to do so.

Secondly, 1 can see no reason w hy the value should have to be displaced, as 1 

do not think th a t  rights pro tection  is w eakened  by hypothetical objectives per se. 

W hen com bined w ith  very little need for the objective to be im portant,  and w hen 

the re  a re  no rules abou t overly general objectives, the  hypothetical approach  can be 

problematic. However, 1 would counsel the altera tion  of these  o the r  elements, ra the r  

than  the  rejection of the hypothetical approach.

Invalid objectives may still be w eeded  ou t in the hypothetical objectives 

approach, once th e re  is a te s t  of im portance tha t limits the  n u m b e r  of objectives tha t 

may be hypothesised. There may be cases w here  only illegitimate objectives can 

explain the law, in which case it will be held to be invalid.

Outside of the  deontological conception, I canno t see w hy invalidation of a 

law because of its subjective motivation increases the p ro tec tion  of rights; the law 

could be re-enacted, on identical term s, once the  legislature has a different 

motivation. In the absence of any  benefit, and finding the  rule of law objection to the 

subjective purpose  approach  persuasive, I would advocate  affirming the approach 

curren tly  adopted, w ith certain modifications m ade to the im portance  requ irem en t 

discussed above. If the objectives being hypothesised  m ust be of a sufficient level of 

im portance, this limits the num ber  of objectives th a t  it is open to the courts to 

d ream  up.

It should be s tressed  th a t  the goal of this process is to find the objective 

motivation of the law, not the objective th a t  is of m ost benefit to the State, or the 

objective m ost likely to uphold th a t  law. The m ost plausible objective on the face of 

the law should be adopted. It should not be a s tra ined  or artificially a ttenuated  

objective.

30 Most recently, this w as affirmed by the Supreme Court in Crilly v Farrington  [2001] 3 IR 351. For 
the Supreme Court’s endorsem ent of the rule of law as the cornerstone of the Irish legal system, see  
Maguire vA rdagh  [2002] 1 IR 385.

See Chapter 8, at note 56.
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Multiple Objectives and the Generality of Objectives

Unlike Canada, Ireland has no rule in respect of how general an objective 

recognised by Irish Courts can be. There seems to be little, if any, awareness of the 

problems of overly general objectives. A general objective often does not accurately 

reflect the reason why the right is restricted, but rather describes the goal of the 

measure more broadly. The former is the reason that rights must be restricted in the 

process of achieving the latter. Choosing the more general objective gives too much 

importance to it, since the objective of the measure generally is taken to be the 

objective of the rights restriction. It also essentially circumvents tailoring to the 

objective as a mode of analysis, as the more general the objective, the easier it is to 

identify a connection to the means. That does not ensure that the objective of the 

rights restriction is so connected. Focus on this would also stop the highly 

problematic instances where the effect of the measure is taken as its o b j e c t i v e .

It is difficult to formulate a way to express a rule against general objectives. 

Moreover, the general objective of a measure may occasionally require and explain 

the restriction of rights, when that objective cannot be achieved at all without rights 

being i n f r i n g e d . Such zero-sum measures are rare, but this means that the most 

one can say is that Irish courts should ensure that the objective recognised is truly 

the one behind the restriction of rights, and not some more general goal. The courts 

should ensure that the state establishes this, and highlight it in their judgments.

Similarly, the Irish courts should exercise care when hypothesising multiple 

objectives. Since some laws surely are motivated by multiple objectives, and this will 

be apparent, there is no reason why they should not be recognised in appropriate 

cases. However, if multiple objectives are hypothesised, this can circumvent the 

tailoring process almost entirely, with otherwise irrational or excessive means 

rendered rational and necessary by reference to another objective. The example of 

Murphy v IRTC, discussed in detail in Chapter 8,̂ ^̂  shows how this can go too far. In 

that case, several different objectives were hypothesised to explain multiple 

different facets of a law restricting religious broadcast advertising, that otherwise

32 Chapter 8, at note 47-51.
33 For example, the im position o f a planning code, which significantly restricts the use and enjoym ent 
of land and therefore property rights, cannot be done w ithout rights restrictions. The general goal -  
the public good that flow s from ordered planning and developm ent of lan d- is also the goal o f the 
rights restriction that is necessarily  involved in its pursuit.
3'* Chapter 8, at note 116-118.
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seem ed inexplicable. If this approach  w ere  regularly  adopted, the  tailoring tests 

could never play a meaningful role, as any issue th a t  might cause a ta iloring problem  

would be resolved by additional objectives tha t the  court d ream s up. Again, it is 

difficult to d raw  a line tha t would separa te  out legitimate and illegitimate instances 

of multiple objectives, bu t the  dangers of multiple objectives should be borne  in 

mind. Courts should  take care to recognise m ore  than  one pu rpose  only w here  the 

objective m otivations of the  law are  clearly com prised  of multiple purposes. As 

noted above, objectives should be recognised only w hen  they  are  the  m ost plausible 

explanation of w h a t  the  legislature did, no t because  recognising these  objectives 

would help to uphold  the law. This is t rue  a fortiori of m ultiple objectives.

T a i l o r i n g  t o  t h e  O b j e c t i v e / R a t i o n a l  C o n n e c t i o n

The apparen tly  tautological na tu re  of the rational connection enquiry  might 

serve to explain w hy it is infrequently  discussed or dw elt  upon in the  judgm ents  of 

Irish courts. However, it is an  im portan t e lem ent of the  s tandard  of review, and it 

deserves  m ore  susta ined  attention, and m ore intensive application, than  it has 

received in Ireland to date. It serves a very im p o rtan t  role in indirectly  scrutinising 

hypothetical objectives.

Closeness of Connection and Indirect Scrutiny of Motives

The tailoring te s t  in Ireland has rarely  had bite, and this should change. The 

te s t  has proven  to be useful in cases such as Cox v I r e la n d ,B la k e  v A ttorney  

G en era l,M cC a n n  v District Judge Monaghan,'^'^ and  possibly Blehein v Minister fo r  

Health.^^ More often, it has been ignored, or w hitt led  aw ay by invocation of 

deference^^ or of m ultiple or general objectives. I believe th a t  closeness should be 

required, as this is the only w ay in which Irish courts  can m ake sure  th a t  the 

objectives they  hypothesise  for laws are actually achieved to som e degree by those 

laws. This is no t to say th a t  it should adop t a very  s tr ingen t approach, like the  one 

seen in the early days of Oakes^^ It should acknow ledge the im p o r tan t  role tha t 

deference to particu lar  de term ina tions  plays in giving the  legislature room  to

35 [1992] 2 IR 503.
36 [1982] 1R117.
37 [2009] 4 IR 200.
38 [2009] 1 IR 275.
3̂  Chapter 8, at note 111-114.
■*0 Chapter 3, at note 74-76.
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manoeuvre.^^ But it should no t to lera te  irrational over-inclusiveness, and so the  te s t  

should be applied with som e rigour.

W hen com bined with changes in the w ay the  Irish courts  deal with 

objectives, rational connection can take on a po ten t and im p o rtan t  role in the 

s tandard  of review. Limits on recognition of general and multiple objectives would 

help stop the circum vention of this test, and give it m ore  scope for in tervention  in 

app rop ria te  cases. It is here  also tha t the higher im portance  req u irem en t for 

objectives becom es significant. Often, w hen  hypothesising objectives, several 

different plausible objectives might be open to the court. Since not any objective will 

suffice to pass the first stage, courts  m ust hypothesise  one th a t  is sufficiently 

im portant, thus  limiting the n um ber of potential objectives available. Doyle notes 

tha t in hypothesising objective, a court might have to choose be tw een  an objective 

th a t  had m ore explanatory  force for the law and one tha t w as m ore  i m p o r t a n t . ^ ^  

less im portan t objective might m ore  effectively rationalise the  m eans employed. 

However, by reason  of being less im portant, it might have a difficult tim e passing the 

initial im portance criterion.'’̂^

As argued in Part I of this thesis, tailoring to the objective can act as powerful 

form of indirect objective scrutiny w hen objectives are  hypothesised.'^'* An objective 

tha t might on its face seem  to explain the law might not do so once a detailed 

examination of the m eans em ployed is undertaken. Bad tailoring underm ines  the 

notion tha t the objective actually underlies the law a t all. We have seen  som e of this 

in Ireland'^^as well as in Canada.'’̂  ̂Tailoring to the objective is a very  useful tool, 

ensuring  tha t laws pursu ing  illicit objectives tha t a re  no t discoverable on the face of 

the law, or laws th a t  do not pu rsue  any clear external objective, do not slip through 

the net. 1 believe th a t  adopting a s trong rational connection test, th a t  dem ands 

actual efficacy from the  objective of the law, and dem ands  real connection betw een 

the objective and the means, is w h a t a s tandard  of review  for Ireland should do. This 

is not necessarily a radical departu re ; certain Irish cases display s trong  invocation of

'*1 Tailoring, as the Canadian courts rem ind us, "seldom adm its o f perfection."/?//? MacDonald  1995  
CanLII 64  (SCC) at [160], Simliar sentim ents w ere expressed  by the Irish courts in Murphy v IRTC 
[1999] 1 IR 12.

Doyle, note 19, at 119-120 .
Or, if it did pass, it m ight fare less w ell in balancing than the other possib le objective might have. 
Chapter 2, at note 34-35.
Chapter 8, at note 119-129 . See An Blascaod M6r Teo v Commissioners o f  Public Works in Ireland, 

Unreported, High Court, Budd J, February 27"'’ 1998; O'Shea v Ireland  [2007] 2 IR 313,
Chapter 5, at note 85-97.
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these  principles. W hat should change is tha t this application of the  te s t  should be 

consistent; these  factors should always be discussed, ra th e r  than  dusted  off only 

occasionally in egregious cases.

M i n i m u m  I m p a i r m e n t  o f  R i g h t s / T a i l o r i n g  t o  t h e  R i g h t

Ireland has always taken a very  conservative approach  to m inimum 

im pairm ent, one th a t  eschew s consideration of a lternatives, and  focuses instead on 

excessiveness. Though this is obviously substantially  less in terven tion is t than  a test 

th a t  w ould  consider alternatives, it has the  advan tage of being consistent and 

transparen t.  It is far easier to apply this te s t  with consistency than  an approach  that 

pu rp o rts  to consider  alternatives, bu t does not provide a m eans of determ ining  

which a lternatives  ought to be w ithin the pale and which beyond it. This is a 

problem  th a t  has plagued Canada's m inim um  im pairm en t test. Therefore, I would 

advocate  m aintaining the conservative, bu t compelling, approach  adopted  by the 

Irish courts, w ith som e alterations.

First, I w ould  advocate the aban d o n m en t the  cu rren t  linguistic formulation, 

or any form ulation tha t indicated tha t rights should be im paired "as little as 

possible." It should instead acknow ledge w hat seem s to have becom e the norm  in 

the Heaney te s t  analysis: tha t the tailoring to the r ight te s t  is failed only in the event 

tha t a cap o r  limit could have place on the m easure  th a t  would cause rights to be less 

significantly infringed w ithou t reducing the efficacy of the m easure. Only w hen 

essentially no efficacy is sacrificed should the m eans be invalidated. Importing a 

notion th a t  has taken  hold in the Canadian case law, b lanket bans should be looked 

at w ith  g rea t care; these  are  the m ost likely choice of m eans to be excessive, as they 

could scarcely be m ore  extensive in scope. While offering som e empirical deference 

in cases of genuine uncertainty, courts should insist th a t  such m easures  be justified 

by clear reasons  for the ir  no t being excessive, and w hy  lesser m eans would  no t be as 

effective. Such reasons will frequently  exist, and so the te s t  will be failed on rare  

occasions.

Secondly, elision be tw een  tailoring to the right and balancing should be 

avoided. A s tandard  of review  is cumulative; each e lem en t is necessary  to ensure  

justification. W hen these tests  combine, each is adversely  affected, and  the 

transpa rency  of the court’s process significantly reduced. It is very  difficult -p e rh a p s  

im poss ib le-  to avoid this elision if b ro ad er  a lternatives  a re  considered. If any
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efficacy is to be sacrificed w hen  an a lternative set of m eans is preferred , the cou rt  is 

making an implicit or explicit judgm ent tha t tha t sacrifice should be made, because  it 

is insufficiently im p o rtan t  to justify the extra restric tion of rights. This is, of course, 

an exercise in balancing. The excessiveness approach, therefore, can avoid this 

problem atic elision m ore  effectively than  others, and th a t  is a substantial a rgum en t 

in its favour.

It is of p a ram o u n t im portan t tha t balancing actually take place independen t 

of this analysis, and so the rhetorical elision of the te s t  -w h e re  they  are  dealt with 

together as if re la ted -  should be eliminated.'^^ This can be achieved by spelling out 

precisely w hat each te s t  actually does, and would be aided by the  adoption  of clear 

language to express the  tailoring the  to right test.

Finally, the  tailoring te s t  should be used as a m eans to refine objectives, with 

the existence of a lternatives potentially narrow ing the objective th a t  goes on to be 

considered in balancing. The existence of alternative m eans tha t would be m ade 

ap p aren t  in a tailoring to the right te s t  can affect a law ’s validity even if the existence 

these alternatives does no t of itself make the law invalid. Considering the available 

alternatives, and the sacrifice in efficacy tha t would have to be suffered if they w ere  

chosen, renders  far c learer w h a t is at s take w hen  considering the  overall balancing 

test. The reason for violating right to this extent is not the achievem ent of the 

objective generally, bu t the increased efficacy tha t comes from choosing m ore 

rights-intrusive m e a n s . T h e  balancing te s t  should then  factor in w h e th e r  the 

objective could be achieved in these o ther  ways, and ask if the legislature w as right 

in choosing tha t increased efficacy over reduced harm  to rights holders. This would 

create  a m ore accurate  and honest balancing exercise, and w ould  account for the 

reality tha t a lternative  m eans do exist, even if tha t fact alone does no t violate the 

tailoring to the right test.

This process of objective refinem ent also argues for keeping the tests  in the 

o rder  in which they  are  se t ou t here, with tailoring preceding  balancing, ra th e r  than

Chapter 8, at note 135-145 . There is the additional problem  of the elision o f the w hole test, w ith  no 
clear unpacking o f the elem ents. See Re Article 26  and the Planning and Development Bill 1999  [2000] 
2 IR 321; D am ac/iev DPP [2012] lESC 11.

One exam ple o f w here this might have taken place is Daly v Revenue Commissioners  [1995] 3 IR 1. 
Costello J refused to say state should have adopted an alternative. However, he w as clearly unnerved  
that a tem porary problem  had been fixed w ith perm anent solution, and this seem ed  to lessen  the 
weight of the objective, as did fact that people w ho w ere not ever subject to the old regim e suffered  
due to the transition. At 13. It seem s as if the objective was downplayed because of the existence of 
alternatives desp ite the fact that he refused to say the state should have adopted another set of 
means.
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frontloading balancing as w as seen in King v M inister fo r  the Environment.'^'^ This will 

be d iscussed  fu r th e r  below.

The d isadvan tage of the conservative approach  adopted  by the Irish courts  is 

tha t it offers far less scope for laws to be invalidated, and there fo re  seem s to p ro tec t 

rights less effectively. However, these  difficulties can be offset by ensuring  a clear 

role for balancing, and  using the te s t  to refine the considera tion  of objectives in tha t 

context. Moreover, the clarity and consistency th a t  this approach  brings is 

significant. A pproaches which consider a lternatives invariably oscillate betw een 

s trong  and  w eak  rev iew  of choice of m eans w ithou t coheren t reasons, w hereas  the 

excessiveness approach  can be applied with transparency . The Irish courts have not 

reaped  those  benefits, because of the dissonance be tw een  the test 's  b road language 

and its n a rrow  application; the rhetorical elision be tw een  m inim um  im pairm en t and 

balancing; and the failure to articula te clearly the na tu re  of the  ta iloring to the right 

te s t  being perform ed. If the test 's  language w ere  recast, it could achieve this 

potential.

B a l a n c i n g

Balancing in Ireland has been clearly and expressly  p reform ed  on perhaps 

two occasions. In alm ost all cases, it is ignored, or the  courts  a sse r t  tha t it is passed 

w ith  no analysis as to w hy this is so. The failure to com e to grips w ith balancing in 

Ireland has been  so com plete  tha t it hard  to define w h e re  the p roblem  lies. W hereas 

in Canada the  balancing te s t  has been subsum ed  into m inim um  im pairm ent 

a n a l y s i s , t h e r e  is little evidence tha t balancing considera tions  have been  so 

incorpora ted  in Ireland. Instead, the re  is no balancing exercise to speak  of in Ireland 

in the  overw helm ing  majority  of cases.

Preliminary Balancing

I do not believe th a t  Ireland should em ploy a p re lim inary  balancing test, such 

as the one th a t  m ight exist in the United States, o r  advocated by Hogg.^^ Kumm^^

« [ 2 0 0 7 ]  1 IR296.
5“ Chapter 5, at note 148.
51 Hogg argues that the objectives analysis does all the work that really needs doing; see Peter Hogg, 
Constitutional Law o f  Canada, (5'*’ ed, Carswell, 2007)  at 38-43.
52 See Mathias Kumm, “Political Liberalism and the Structure of  Rights; On the Place and Limits of the  
Proportionality Requirement" in George Pavlakos, (ed.) Law, Rights and Discourse: The Legal 
Philosophy o f  Robert Alexy  (Hart Publishing, 2007).
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Alexy,53 R e a u m e , a n d  Barak^^ all p resen t  compelling cases against this approach, 

as does the Suprem e Court of Canada.^^ Feedback into objectives from m inim um  

im pairm ent requires  th a t  ta iloring analysis come before balancing. Moreover, 

placing the balancing te s t  a t the beginning of the analysis is likely to mislead or 

confuse the courts. This is il lustrated by the conceptually problem atic  prelim inary  

balancing conducted in King v M inister fo r  the Environment,^'^ w here  the  Court 

seem ed to consider th a t  a failure of balancing - th e  m easu re  w as found prim a facie  

d isp ropo rt iona te -  did no t end the  enquiry. The Court p resum ably  though t th a t  if the 

tailoring limbs w ere  passed the m easure  could be upheld, though it did no t do so in 

tha t instance, due to the exacting tailoring requ irem en t im posed by the  Court. This 

ignores the crucial role of balancing in the de term ina tion  of the  legitimacy of any 

measure; a law cannot fail balancing and ultimately be held to be legitimate. 

Consequently, conducting balancing at the first stage is ill-advised.

Reasonableness or Correctness Approach

Since balancing is so rarely  conducted, it is impossible to say w h e th e r  a 

reasonableness  or correctness  approach  is in fact used by the Irish courts. As to 

which is the m ore  appropria te ,  this is ultimately a question of deference and non 

interventionism. I will la ter argue tha t Ireland's tw o-tier approach  to s tandards  of 

review may be app rop ria te  in this instance; certain situations m ight call for a lesser, 

reasonableness  s tandard , w here  as o thers  may call for correctness  review. A m ore 

coheren t distinction be tw een  the Tuohy v Courtney te s t  and the Heaney  te s t  might be 

able to achieve this.

Metrics and the Conduct of Balancing

Many criticisms and allegations of incom m ensurability  of values are  levelled 

a t the notion of balancing. At the m ost extreme, these  becom e a rgum en ts  against 

justiciable r i g h t s . I t  is possible tha t this concern about radical subjectivism in

53 Alexy, note 45.
Denise Reaume, "Limitations of Constitutional Rights: The Logic of Proportionality," Oxford Legal 

Research Paper Series, No 2 6 /2 0 0 9  at 8-9.
Barak, note 16, at 247-249 .
Alberta  v Hutterian Brethren o f  Wilson Colony [2009] 2 SCR 567; 2009  SCC 37 Canlii at [75].

57 [2007] 1 IR 296.
58 This m ight be said of these w ritings, taken to exterem es: Stavros Tsakyrakis, "Proportionality: An 
Assault on Human Rights?” (2 0 0 9 ] 7 IJCL 468; Gregoire C.N. W ebber, "Proportionality, Balancing, and
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balancing explains the Irish courts’ unwillingness to engage in it. While courts 

should be careful abou t balancing, and should a t te m p t to conduct it in as neutra l a 

m anner  as possible, they should not render this te s t  defunct. To do so would be to 

tu rn  one’s back on the  constitutional instruction to the judiciary to defend personal 

rights, an abdication of the ir  constitutional function. The Constitution tasks the 

courts  w ith  reconciling rights and the in teres ts  of the  com m on good;^^ tha t 

constitutional edict surely envisaged courts engaged in a balancing function. If it is 

believed th a t  the exercise of this pow er is problem atic  or wrong, it is always open 

for the governm en t and the people to take this po w er  from the courts  by w ay of 

constitutional am endm ent.  In the absence of such a move, it is w rong  for the courts 

to resile from the ir  constitutional function.

W hen balancing, courts should endeavour to weigh the  com peting rights and 

in teres ts  in light of constitutional values and priorities. Such values will no t enable a 

court to decide every  issue, or provide a single correct an sw er  or in te rp re ta tion  of a 

dispute. Judges may need to have recourse to con tested  values and judgm ents, bu t if 

they do so clearly, allowing discussion and debate  on the issue, this is an acceptable 

w ay to conduct balancing.^^

A model for application of the balancing te s t  is found in the  one Irish case to 

fully engage w ith  it. In Daly v Revenue Commissioners,^^ Costello j carefully 

considered the benefit achieved by the means chosen by the  State. He narrow ed  

dow n the objective to its core, noting tha t the m easu re  w as trying to address  a 

tem pora ry  loophole in the taxation of the self-employed. While w orthw hile , this was 

no t a m a tte r  of the g rea tes t  im portance, and w as trea ted  as such. He was detailed in 

his spelling ou t of the  harm  to the plaintiff and those  like him, bu rdened  with a 

significant overpaym en t of taxes, with a delayed refund, for an indefinite period of 

time. He rejected th a t  the Oireachtas should per se have pursued  the ir  objective a 

different way.^^ However, the effects w ere  severe; the benefit w as small, and the 

m easure  thus  failed to strike the right balance.

the Cult o f Constitutional Rights Scholarship" (2010] 23 CjLJ 179; Gregoire W ebber, The Negotiable  
Constitution, (Cambridge U niversity Press, 2009).
5̂  This is m ost exp ressly  required by Article 43.2.2° in respect o f property rights being delim ited by 
reference to the ex igencies o f the com m on good.

I agree w ith W aldron's view  that balancing does not have to be a precise w eighing o f values but 
rather "any form of reasoning or argum entation about the values in question.” Jeremy Waldron, "Fake 
Incommensurability: A Response to Professor Schauer," 45 Hastings L.J. 813, (1994 ] at 819.
61 [1995] 3 IR 1 

Ibid at 13.
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This is all that is required for successful invocation of the balancing exercise: 

a clear and transparent laying out of the benefits and costs of restricting rights, and 

the reasons that the judge ultimately finds one to exceed the other. The judge does 

not outline any precise metric for this u^eighing, but rather explains why he thinks 

one interest to be weightier in this instance. It might be that Daly was a very clear 

instance of harsh response to a small problem, and that other applications of 

balancing would not be so straightforward. However, even in more complex 

scenarios, or where the balancing of the two factors is closer, all a judge has to do is 

outline the reasons why she sees one interest superseding the other.

The greatest benefit of this approach is that it is clear. Looking at Costello J’s 

judgment, one can readily see his opinion of both the harm and the benefit. One 

could readily take issue with his assessment of either of these, and argue that he 

failed properly to account for, or underestimated the importance of, some particular 

consideration. It allows for disagreement and criticism of the values and weightings 

that judges use, and could lead to discourse about this where appropriate.

The Daly judgment shows that courts should not be afraid to put forward 

arguments for why some values are more important than others; why some state 

objectives are not sufficiently central to justify particular rights restrictions; why 

some rights must give way to the achievement of state interests. This is w hat the 

constitutional function of rights protection requires. Not conducting balancing at all, 

or hiding balancing conducted below the surface, is far more problematic than the 

lucid analysis of the Daly case.

A b s t r a c t  A r g u m e n t s : R e s u r r e c t i n g  A  D o c t r i n e  o f  O v e r b r e a d t h

As noted in Chapter 9, Irish courts have chosen not to pursue a doctrine of 

abstract review of overbreadth that first came into focus in the Cox case, instead 

choosing the prioritise the jus tertii rule, and its limitation of constitutional 

argument.^3 The concern behind the jus tertii rule - the  need for a real plaintiff to 

ground complaints- does not apply to most of the analysis of the Oakes/Heaney test. 

The tailoring limbs of the test -rational connection and minimum im pairm ent- do 

not require a real plaintiff in order to be conducted. They are abstract questions 

about whether the law is designed in an appropriate way to retain connection to the 

objective behind it, and to avoid needless violation of rights. The facts of any one

*3 Chapter 9, at note 118-122.
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case do not illuminate that abstract enquiry. The final balancing test, however, might 

require a real plaintiff, to allow the court to assess the extent of the detriment to 

rights, and concretise those harms. However, instead of creating a more nuanced 

version of the ju s tertii rule, that would apply in the right cases, but allow 

overbreadth challenges in others, the Irish courts simply prioritised the jus tertii 

rule.

If the Irish courts wished to continue to reject any abstract argument, they 

could do this; but in that case, the standard of review should reflect this. However, it 

would better to embrace this sort of doctrine. I have made a detailed argument 

elsewhere for the adoption of a doctrine such as this.^'^The benefits include the 

likelihood that invalid laws would be weeded out at an earlier stage, since their 

review would not have to wait for a particularly situated plaintiff. Therefore, I 

believe that the Irish courts should entertain abstract arguments in respect of the 

tailoring test, though not the final balancing analysis.

B u r d e n  a n d  S t a n d a r d  o f  P r o o f

One of the most significant changes to the way that Ireland approaches 

s tandards of review relates to changing how the burden of proof is allocated. This 

goes to the heart of the standard of review, and to the heart of the issue of 

interventionism. It is the epitome and the greatest manifestation of the presumption 

of constitutionality. Part of the rationale for this change, therefore, derives from the 

arguments below about the relaxation of this presumption.

1 advocate a shifting burden of proof, that shifts between two stages in the 

adjudicative process -  that is, the burden of proof of the limitation of rights falls on 

the individual alleging such limitations, and if that burden is met, the burden shifts 

to the State to prove that the limitation is justified.

There are very strong normative arguments for a shifting burden of proof. 

The "demonstrably justified" language in the Canadian charter demands a burden 

shift of this sort, but many other jurisdictions have settled on this model by judicial 

choice ra ther than textual fiat.^^ Barak also argued forcefully that this approach

David Kenny, "A Dormant Doctrine of Overbreath: Abstract Reviews and lus Tertii in Irish 
Proportionality Analysis” (2010)  32 DDL) 25.

See Barak, note 16, at 438-441 ,  noting this is the case in New Zealand, South Africa. Aileen 
Kavanagh, Constitutional Review under the UK Human Rights A c t  [Cambridge University Press, 2009)  
at 254  notes that this is the case in the UK as well.
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should be adopted, perhaps going so far as to assert (incorrectly, I think) that a 

shifting burden of proof is a conceptual requirement. He regards the protection of 

human rights as the param ount consideration, and argues persuasively that those 

justifying limitations must prove justification, or the protection of rights would be 

greatly w e a k e n e d .H e  thus concludes that the presumption of constitutionality has 

no role in presuming the justification of a proven limitation.

I agree with Barak’s analysis, save insofar as he suggests that this is 

conceptually required rather than a normative choice. The presumption of 

constitutionality can live on, and can still place the burden of proof on the applicant: 

it presumes that laws are constitutional, and thus that they do not limit rights.^^ It 

can also continue its non-litigious functions, encouraging respect and obedience of 

the law unless and until a court has deemed the law unconstitutional. However, 

when it has been established to the satisfaction of a court that the law actually does 

infringe upon constitutionally protected rights, the presumption of constitutionality 

loses its force. The presumption is based on the separation of powers: the 

presumption of good faith and competence in each branch of government 

performing its role. However, the role of the legislature in limiting rights Is a heavily 

circumscribed one. Once it has ventured into this twilight zone of its powers, it must 

speak in defence of its own actions. It cannot rely on the separation of powers or any 

constitutional presumption to justify rights-limiting acts.

The burden of proof in Ireland has always rested completely on the 

individual, long before the advent of the Heaney test. The failure to adopt the shifting 

burden from Oakes was a choice to follow that long-held judicial practice, based on 

the presumption of constitutionality. It might be that the idea of a two stage process 

that enables a shift in the burden of proof never occurred to those judges who 

adopted the simple rule that "he who asserts must prove” in the constitutional 

context.^^ However, this could have been changed at any point, or afforded detailed 

consideration. It was not, most likely because there has been no desire on the part of 

the judiciary to take this step. The conservative nature of the Irish judiciary in 

constitutional m atters is the cause, not the consequence, of this presumption.

Barak, note 16, at 442-446.
This seem s to be the case in Canada, and Barak says the same of Israel and South Africa. 
See Chapter 6, at note 110-122.
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The results  of this conservative a t t i tude  have been devasta ting  for rights 

review  in Ireland. The Irish courts, making highly non-in terven tion is t choices, have 

forced rights-holders  to face a difficult, uphill battle  to d isprove any state  

justification for the  infringem ent of the ir  rights. It behoves us to take rights 

seriously, and as long as w e see justification of rights restr ic tions as som eth ing  to be 

disproven  by a rights-holder, w ith scepticism tha t the  State ever acts unjustifiably in 

this regard, w e will never fulfil tha t duty. First, the  a t t i tude  of the Irish judiciary 

m ust change, w ith  a realisation th a t  the cu rren t  regim e is simply too n a rro w  and too 

conservative to adequate ly  p ro tec t rights. With this realisation, the  bu rden  of proof 

can be reconsidered, and can be reapport ioned  fairly be tw een  the  righ ts-holder and 

the State.

Despite Foley's initial sanguinity in the w ake  of BUPA I r e l a n d , I see little 

sign th a t  this issue is, in fact, undergoing any real change. It is m ore  likely th a t  its 

opacity -s ince  it is so rarely  considered or d iscussed -  leads som e judges to apply the 

bu rden  of proof w ithou t regard  to p receden t and longstanding practice. Changing 

this would requ ire  change in the way courts  conceive of the p resum ption  of 

constitutionality  as well. These are  sacred cows of the  Irish legal order, and may be 

hard  to overcome. However, only by changing these  values can s tan d ard s  of review  

in Ireland ever shake off the highly non-in terven tion is t practices of the  past.

D e f e r e n c e  AND I n t e r v e n t i o n i s m

In critiquing the cu rren t  Irish approach, and advocating a different one, I 

have been  advocating for a radical change in the s tance of the  Irish courts  tow ards  

interventionism . This section seeks to outline w h a t  th a t  w ould  entail - a  significant 

erosion of the p resum ption  of constitutionality, as well as the  o the r  specific changes 

1 have advocated in this ch ap te r -  and w hy th a t  should be done. I also wish to 

advocate a clear explanation of factors th a t  influence deference being set out, and 

explained in any case in which they are  invoked. This would  guard  against the 

presence or absence of deference being a disguise for ag reem en t or d isag reem en t 

with the  choice actually m ade in tha t case. Finally, I w ish to suggest tha t a separa te  

s tandard  of review  should exist for cases w here  the  courts  have m ade a priori 

decisions th a t  judicial in tervention  is less appropria te ,  bu t th a t  th e re  should be very  

clear lines d raw n  as to w hen  it should be used.

Brian Foley, "The B u p a  Ir e la n d  Case And Constitutional Litigation,” (2 0 1 0 )  4 5  Ir. Jur. (ns) 230.

375



Reviewing Non-Interventionism

As has been discussed a t length, Irish courts  have been  hugely n on 

interventionist in d raw ing  up s tandards  of review. In adopting  the  w eakes t form s of 

scrutiny, eschew ing balancing a lm ost entirely, and expanding the particularly  lax 

Tuohy te s t  into m any areas, the courts  have chosen not to exercise the ir  role in 

rights review in an in terven tion is t way. This non-in terventionism  goes so far as to 

give the im pression tha t the  Irish courts  would ra th e r  no t be involved in this field at 

all, or a t least no t as heavily involved as the  constitutional o rd e r  seem s to dem and. 

The Irish courts seem  to feel bu rdened  by the fact th a t  the Constitution forces upon 

them  an unw anted  duty  to review the legislature in m a tte rs  of constitutional rights.

Doyle has recently  offered a new  w ay of looking at this issue. He has 

suggested tha t a so r t  of "living law ” '̂’ of a legal system p erm eates  its institu tions tha t 

can influence the rights jurisprudence. Doyle suggests that, "largely ind ep en d en t of 

the posited law of the hum an rights instrum ent, the re  is a living law peculiar to the 

legal or judicial culture  in question.”^! This se t of norm s and values, widely accepted 

and approved, underlies  judicial and legal culture, and genera te  an "expected w ay of 

doing things"’̂  ̂which all those inculcated into the legal culture  will unders tand . 

This living law in Ireland is seen in a deeply ingrained judicial outlook of deference 

to the State and non-in terventionism  in rights questions, as w e have seen in this 

examination of s tandards  of review. It is this living law tha t m ust change, bu t  this is 

change th a t  will be hard  to effect.

The reluctance to engage in review in this area is unders tandab le ,  bu t it 

cannot co-exist w ith  judicial p ro tections of rights. The courts  may th ink  th a t  they 

can ea t their cake and still have it; show  vast res tra in t and respec t for the separa tion  

of pow ers and the  institutional role of the legislature, and still rev iew  the laws of the 

legislature for constitu tional rights violations. However, they cannot; in making non-

^°The concept is drawn from Garrett Barden and Tim Murphy's Law and Justice in the Com m unity 
(Oxford, 2010}.

Oran Doyle, "The Judicial Protection o f Human Rights in Ireland: The Interaction o f the Constitution  
and the European Convention on Human Rights," Four Jurisdictions Conference, Middle Temple, 
London, May 12'̂  ̂ 2012 , at 20.

Ibid at 20
3̂ Doyle suggests degrees of inculcation into these unw ritten norm s and practices: "Lawyers are 

m ore part o f this culture than non-lawyers; practitioners are m ore part of the culture than academ ics. 
They are better placed to predict w hat judges will do with the human rights instrum ents, because 
they are m ore part o f the culture and have internalized the sam e unw ritten norm s that govern the 
behaviour o f judges." Ibid at 20.
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interventionist choices in so many areas, the courts come close to abdicating their 

constitutional duties. I would advocate a more interventionist approach, which 

would centre on the diminution of the presumption of constitutionality.

Due to its primacy in the constitutional order, it is easy to forget that the 

presumption of constitutionality is a judge-made rule; it means what the courts say 

that it means. In expanding that presumption to be all-encompassing, it is clear that 

the courts’ attitude has been severe hesitancy to intervene in rights matters. This 

attitude should be moderated.

The motivation for the presumption of constitutionality seems to me to be 

the separation of powers. The courts are not presuming that the legislature acts 

constitutionally because of any sort of presumed process that the legislature is 

imagined to go through. It is that the Oireachtas is a constitutionally established 

institution, worthy of respect. Due to this, the courts presume that the legislature 

acts within the scope of the Constitution, and does not overstep its bounds. It is the 

respect mandated by the separation of powers that dictates that the presumption 

should exist. Even if the legislature went through no open or clear deliberation, and 

did not consider constitutional issues, it would be entitled to this respect, and 

entitled to the presumption.

This is why 1 believe Foley is incorrect in his conclusion that the concerns 

underlying the presumption of constitutionality can be served by the model which 

he proposes, in his conclusions, Foley advocates abolition of the presumption of 

constitutionality and its replacement with a due deference model. Whether or not 

deference is offered turns on the nature of the legislature's consideration of the 

constitutional rights issues, and the extent of those considerations.

There are several problems with this suggestion for the replacement of the 

presumption with due deference. First, this does not avert to the distinction 

between deference and non-interventionism. The sweeping presumption of 

constitutionality is not a m atter of deference -  it does not apply to particular 

determinations. It is clearly a m atter of interventionism, determining how the court 

deals with all legislation. Therefore, a case-by case model of due deference is 

profoundly different from dealing with the presumption, which lies at the heart of 

non-interventionism. Secondly, a case-by-case assessm ent does not serve the 

rationale that lies behind the presumption: the respect accorded to the legislature

See Brian Foley, Deference and the Presumption o f  Constitutionality,  (IPA, 2008],  Chapter 10.
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by its privileged status as a constitutionally established organ of governments^ 

Deferring when such deference is "earned" does not afford any special status or 

respect to the legislature, but rather affords special status to particular deliberative 

processes. Foley's argument may have significant merit, and his case against the 

extent of the presumption is a strong one, but his alternative cannot claim to be 

serving the same end as the current presumption.

Cognisant of the importance in vi^hich the Irish courts hold this practical 

manifestation of the separation of powers, and of the merit of this approach, my 

suggestion would be more modest. I wish to redefine the scope of the presumption, 

recognising it, without letting it dominate other matters of constitutional 

importance. The argument that won out in Canada is persuasive -  that the nature of 

Charter rights was such as to stop the presumption operating in a way that would 

undercut the protection of r ig h ts .S im ila r ly ,  Barak’s argument that presumption 

simply loses its force when it comes to the question of rights limitations stands to 

reason.

A presumption of constitutionality could persist to presume that the 

legislature did not restrict rights, and require clear illustration that this was the 

case. This respects and recognises the legislature’s constitutional position. However, 

at that point, the constitutional status of rights also becomes relevant. To presume 

that the legislature acted justly in limiting rights might respect the legislature to an 

even greater degree, but it pays insufficient respect to the facts that rights, too, have 

special constitutional status. A balance can be struck that would tem per the courts’ 

non-interventionism without completely disregarding the purpose of the 

presumption, and the message it sends.

Of course, this is about far more than the presumption of constitutionality 

and the burden of proof tha t it creates; it is about a changing attitude to the idea 

behind the presumption. Irish courts have privileged respect for the legislature, at 

the expense of respect of r ig h t s .C h a n g e  in this attitude is needed, because it has

See Doyle, "Review: Deference and the Presum ption o f Constitutionality,” Law Society Gazette, 
April 2009  at 47. Doyle d isagrees with Foley’s v iew  that deference is in Ireland has been  based on the 
process o f legislative consideration of issues; "Rather, judicial deference seem s to m e -  for better or 
w orse -  to be a substantive choice designed to uphold dem ocratically approved m easures.”

See Chapter 9, at note 111; M anitoba v M etropolitan Stores 1987  CanLIl 79 (SCC).
Barak, note 16, at 444-446 .
Arguably, courts have done this in the context o f rem edies for positive en titlem ents under the  

Constitution as w ell, as seen  in case o f TD v M inister fo r  Education  [2001] 4 IR 259, w here the 
Suprem e Court chose to prioritise respect for the executive pow er and the separation o f pow ers as a
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led to a variety of non-interventionist choices, not merely the continued pre

eminence of the presumption of constitutionaUty; that is a symptom of the larger 

problem. The normative choices outlined in this chapter, which aim to move Ireland 

away from this highly non-interventionist approach, would only be possible in the 

event that this pervasive judicial passivity were to change. It is so entrenched in 

legal and judicial culture that it might be very difficult to undo. In the name of 

realising more extensive protection of rights, however, it behoves us to try.

Tuohy V Courtney as a Non-Interventionist Standard of Review

Not all of the instances of non-interventionism by the Irish courts are 

misplaced, nor are all non-interventionist choices to be avoided. Several non

interventionist choices have been made in the proposed standard of review above, 

such as the approach to tailoring to the right. In addition, the underlying rationale of 

Tuohy V Courtney holds significant weight. The core rationale was soon forgotten, 

and the test proliferated into all areas of constitutional jurisprudence. This was 

where the courts’ non-interventionism became excessive, because it was motivated 

by little other than an overdeveloped desire to show respect to the legislature. 1 

would advocate the maintenance of the Tuohy v Courtney standard -or  something  

substantially similar to it’’̂ - as an avowedly non-interventionist standard of review. 

However, 1 would limit its use to certain enumerated categories of cases. This would  

limit non-interventionist choices to the areas where they w ere appropriate.

con c ep t  over  the  g ran t in g  of a m a n d a to ry  o r d e r  to v ind icate  th e  r igh ts  o f  ch ild ren  in State ca re  to 
secu re  accom m odation .  For som e of  the  extensive academ ic  co m m e n ta ry  on th is  point, see  Gerard  
Hogan, "judicial Review and  Socio-Economic Rights” in Sarkin  and  Binchy (eds.].  H um an Rights, the  
Citizen and  the Sta te: South African and  Irish Perspectives (Roundhall,  2 001 ]  David Gwynn Morgan, A 
Ju d g m e n t Too Far? Judicial A ctivism  and  the Constitution  [Cork University  Press, 2001]; Gerry Whyte, 
"Rights and  Judicial Activisim" in Keily [ed.] Theorising Irish Social Policy (2004],  a t 165; A drian  
H ard im an, "The Role of  the  S up rem e Court in Our D em ocracy” in M ulholland [ed.]. Political Choice 
and  D em ocratic Freedom  in Ireland  [2004]; Gerry Whyte, "The Role of  th e  S u p re m e  Court in Our 
Democracy: A R esponse  to  Mr Justice H ardim an" [2005] 27 DULJ 368; Conor O'Mahony, "Education, 
Remedies, and  the  S epara t ion  of P o w e rs” [2002] 24 DULJ a t  57; Paul A nthony  McDermott,  "The 
S epara tion  of P ow ers  an d  the  Doctrine of Non-Justiciability” 2000  35 Ir. Jur. [n.s.] 280; Rory 
O'Connell, "From Equality  Before the  Law to the  Equal Benefit of the  Law: Social and  Economic Rights 
in the  Irish C onstitu tion ,” in Doyle and  Carolan [eds.], The Irish C onstitution: Governance and  Values, 
[T hom pson  Round Hall, 2008],

It m igh t be w o r th  ab a n d o n in g  the  Tuohy  test, given how  it has  b ee n  m isused  since its inception. A 
sim ilar  te s t  w i th o u t  th e  baggage of  Tuohy v Courtney's m isapp lica t ion  w ould  p e rh a p s  be less likely to 
exceed the  s tr ic t b o u n d a r ie s  th a t  I w ish  to  impose. Similarly, Tuohy v Courtney's  language is too  loose, 
and  is n o t  necessar i ly  lim ited to  cases of d irec t r ights clash. A n ew  and  m o re  carefully w o rd e d  
e labo ra t ion  of the  ra t iona le  m ight be again  avoid the  te s t  c reep ing  over  its boundar ie s .  However, for 
the  sake  of  simplicity, I will re fe r  to  m a in te n an c e  of the  Tuohy  t e s t  as a sh o r t  hand.
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The risk of stalemate with directly conflicting constitutional rights is great. A 

law that protects certain rights will sometimes clash with other rights tha t cannot be 

protected simultaneously. It might be possible for a court to determ ine an individual 

case of a direct rights clash; when two rights cannot co-exist, the courts may be able 

to determine which right should win out in a particular circumstance. However, this 

is not a practical way to resolve the problems of rights clashes generally. It requires 

a case-by-case determination, meaning that each and every rights holder must bear 

the inconvenience and expense of litigation to vindicate his rights. There is no 

certainty and no consistency; the extent to which either right is protected is 

dependent on judicial determination. Therefore, when the legislature weighs in, 

resolving the clash in favour of one right or the other, this provides significant 

benefit. It provides certainty where there was none. It means tha t rights can be 

exercised and enforced without judicial intervention. But such a measure, by its 

nature, requires a resolution that is more sweeping and less nuanced than one 

would get in a case-by-case determination. Showing that a court, making a de novo 

determination in balancing, would reach a different result would undoubtedly be 

possible in some cases. Therefore, it makes sense to remove courts from the usual 

exercises in standards of review to some degree.

Unlike most rights questions, when rights directly clash, and a law acts 

directly to protect rights, the rights holders protected by the law will have their 

rights infringed to a greater degree if the law is invalidated. Therefore, as a class, 

such cases are different from usual rights limitations, where it is an ordinary 

political objective or public purpose that is being pursued, and ordinary standards of 

review no longer function in the same way in those cases. The rights protected by 

the law deserve the same protection that an ordinary standard of review would give 

to the rights of the challenger. The Touhy v Courtney s tandard does this, in giving the 

legislature more leeway to make such laws, thus giving more strength to the rights 

protected by such laws. It does not abandon the courts' duty of oversight in rights 

cases, because it retains its discretion to intervene w here one right is given no 

regard, or is ignored for a reason unrelated to the need to protect the other right. 

The reason for its "failure” to review the rights restriction strictly is that to do so 

would endanger the rights protected by the law.

The Tuohy test should only be used w here the law in question directly 

protects rights. To be clear about what this means, this occurs when two specifically
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protected constitutional rights conflict, and the rights of one group of specific 

individuals will be directly affected by the vindication of the other right. The Tuohy v 

Courtney example is clear enough: the right to take and win litigation, and the right 

not to be burden by litigation (and threat of litigation) tha t is long delayed. The clash 

seen in Roche v Roche, b e t w e e n  a one person's right to procreate and his or her 

partner’s right not to procreate, is also clear. Those rights cannot be enjoyed 

simultaneously. And whenever a person seeks to vindicate one right, it means that 

the other person involved cannot enjoy the other right. It is in those circumstances 

that the legislature is entitled to resolve the clash with an expectation of minimal 

judicial intervention.

A clash of an individual right with a general right -say, the right of society, or 

members of society, to be free from crime^^- are not enough to trigger non

interventionist review, as these are not entitled to the same privilege as individual 

constitutional rights, so this clash does not present the same issues. Nor should any 

other clash outside of two individual rights -such a clash of a constitutional right 

with a "constitutional duty''®^ or non-rights "interests”-  be sufficient to trigger this 

review. The stalemate problem is particular to a direct clash of rights. Finally, new 

individual rights should not be recognised too readily, which is not a problem in 

Ireland, but perhaps once was.^^ If courts are very willing to recognise new rights, it 

would be possible to do this to uphold a law that was well-liked by finding that the 

interest tha t it pursues is a constitutionally protected right. It would make use of the 

test too unpredictable, and would be too difficult to judge if it was being used 

honestly or disingenuously.

The State should have to establish that a direct clash is present in a given 

case, bearing the burden of showing that the Tuohy test should be used. It should 

never be used without express demonstration that individual rights are directly 

protected by the law. Only through this can the gradual creep of this non

interventionist test into other areas be avoided.

It is my view that no other rationale justifies the kind of non-interventionism 

that is apparen t in the Tuohy test. However, if some other rationale was considered 

to justify similar non-interventionism, it would be essential that this be clearly

80 [2 0 0 9 ]  1ESC81.
81 Rock V Ireland [1997] 3 IR 484.
82 Tuohy V Courtney [1994] 3 IR 1.
83 See Chapter 7, at note 110-113.
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articulated, and again, essential that a burden be placed on the State to show that the 

law in question fell into this category and so deserved the less interventionist 

standard of review. Otherwise, there is a serious risk of creeping non

interventionism smothering rights review, as has happened in Ireland to date.

Deference

So much can be said about deference that it is difficult to make a succinct a 

contribution to the normative debate about its appropriateness. However, I feel that 

separating genuine cases of deference -w here  particular determinations are 

deferred to- from non-interventionism -w here  the courts simply w ithdraw  from the 

question of review- goes some way to ensuring that the deference is properly 

considered, and will not turn into non-review. Once this is done, deference can be a 

more case-specific decision, which does not endanger the strength of rights review 

generally. If "deference” were spread so broadly that this became a decision not to 

intervene, then the same criticisms as above would apply.

First, deference must be case-by-case, insofar as it relates only to particular 

determinations. It does lead to a general change in the enquiry, or else it is a non

interventionist choice.

Secondly, deference cannot be a synonym for agreement.^'^ The sine qua non 

of deference is that one defers to the decision in spite of disagreement. Every 

determination of w hether or not to offer deference will turn  on specific factors being 

present or absent. However, care must be taken to avoid the determining deference 

based on an examination of the decision that might turn on its correctness.

This is a reservation I have about Foley’s proposition of due deference.^^ In 

letting deference turn on how well the legislature has conducted itself, and how well 

it has considered particular factors, this comes dangerously close to review based on 

the merits of the decision. This is not similar to looking for particular factors -such 

as empirical uncertainty, or competing private interests that stop short of a clash of 

rights- before deciding if deference is appropriate. Rather, it requires a 

consideration of w hether or not the legislature did its job properly in respect of the 

consideration of constitutional issues. Foley admits tha t the standard by which

See Chapter 2 , at note 82-84. 
Foley, note 74, Chapter 10.
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legislative consideration should be judged is difficult to pin down.^^ It therefore 

difficult to sever a conception of whether or not the legislature has deliberated 

correctly from whether or not the legislature has reached a result w ith which one 

agrees. If one disagrees with the decision ultimately reached, it is more likely 

perhaps that one would consider that further deliberation should have taken place. 

If one agrees w ith the ultimate decision, then it might seem that further 

deliberations would have achieved little.

Considering deference using contextual factors that may apply in certain 

cases, but not in others, is the best way to sever deference from choices related to 

interventionism. However, care must be taken to ensure that these choices are not 

proxies for agreement, or the concept of deference risks being lost

Finally, w ithout getting involved in a detailed normative argument about 

what contextual factors are appropriate, I wish to advocate the clear setting out of 

such factors, and their express invocation any time deference is to be offered. The 

benefit of categorisation in Canada was that an understanding developed of what 

factors might be relevant to deference. The importance of particular factors, and 

why they justify deference, was teased out in the courts. The Irish courts should 

similarly discuss and debate these different rationales. Many different 

considerations, such as democratic legitimacy, empirical uncertainty, and competing 

private interests, may justify deference in some cases. Each case should be examined 

to see if the elements that would justify deference on these grounds are present. 

This process should be clear; the rationale relied on and the reasons for it being 

operative in that instance should be apparent on the face of court judgments. To 

date in Ireland, deference has operated without a great deal of scrutiny. It was ever

present, but poorly explained; one would find it very difficult to say which precise 

motivations underlay any particular instance of deference. Non-interventionist 

choices, which simply declined to exercise the power of judicial review, were made 

to look like deference when they were not. Deference became a watchword for less 

judicial scrutiny, rather than a margin of leeway that was afforded by courts in 

particular cases, and Foley's detailed critique, drawing out themes and explaining 

tangled case law on the topic, illustrates this.^^

86 Ibid at 365.
8̂  Foley, note 74.
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Courts must be cognisant of the need to explain any deference offered, and 

explain why particular rationales are operative in specific cases. In the end, this 

matters as much or more than which particular rationales are relied on. The ability 

for judges and academics to critique the way that deference is invoked in particular 

cases should improve the invocation of deference in the long-run, and stop it 

undermining the judicial protection of rights.

C o n c l u s i o n

The central insight of this thesis is that most of the elements of standards of 

review are not conceptual requirements, but normative choices, which change 

between jurisdictions. In suggesting a standard of review for Ireland, 1 have put 

forward my own view on the best normative choices that could be made, and my 

interpretation of the Irish constitutional order. These are, of course, contested and 

contestable, and I make no claim for the objective correctness of the approach 

suggested here; it is merely my own preference.

Whatever approach is ultimately taken in Ireland, the one change proposed 

here which is essential is transparency. Ireland’s greatest problem with standards of 

review was the adoption of a standard from abroad - the  Oakes/Heaney tes t-  and 

moulding it to fit the pre-existing values of the Irish constitutional order. The 

language of the test does not resemble its application, and it hides the long-held 

values of Irish courts on review of legislation. Even if no change was made to the 

way in which standards of review are applied in substance, courts should at least be 

clear and open about what they do. To do this, the language used in rights 

adjudication must shift towards something that resembles that which actually takes 

place. The Heaney test has been a cloak that hides the reality of rights review in 

Ireland. Only with highly detailed analysis is it even possible to see that reality. 

Surely the very least the we deserve is the ability to see w hat actually happens in the 

course of rights adjudication, and not be misled with a standard of review whose 

appearance is so radically different from its application.
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