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Summary

This work examines constitutional and legal aspects of partition, in the light of 

historical developments since the passing o f the Government o f Ireland Act 1920, and 

in particular in the context of the Good Friday Agreement. This work addresses the 

position up to, and states the current law as of, 31̂ * July 2006. A small amount of 

later material has been incorporated where possible. Standard legal research 

methodologies are employed, including drawing on the existing legal academic 

literature dealing with issues related to unity.

The major questions posed by the study were as follows. Firstly, whether the 

reunification o f the island of Ireland is merely “pious padding” in the Constitution - 

something that should be viewed as entirely a rhetorical political project, insulated 

from being affected by action or inaction on the legal plane. If and insofar as legal 

measures can be taken to strengthen the case for unity, the study would seek to 

identify any such measures, whether on the British or Irish side of the equation. 

Secondly whether there is a continuing, long-term status for the Agreement as a road 

map towards Irish unity. The study also examines whether the Constitution o f Ireland 

as currently framed would require amendment in order to accommodate reunification 

and recognise the British identity, and how unity will pose challenges for republicans 

and nationalists as well as for unionism.

The main conclusions o f the study are as follows. The view that the new 

Article 3.1 represents a “constitutional imperative” towards unity appears to be 

correct, and overall this is an objective that could be advanced by legal and policy



measures rather than simply viewed as merely rhetorical. The Good Friday 

Agreement provides a clear roadmap and sequence o f steps towards achieving Irish 

unity. On balance it appears that in the absence of any amending agreement, Ireland 

would be obliged to apply the Agreement after unity, by retaining a separate 6-county 

administrative structure with its own legislature and executive, within the overall 

jurisdiction o f an Irish national parliament. Examining the prospects for progress 

particularly given the brittle nature o f the bipartisan strand 1 institutions o f the 

Agreement, the study argues that the two Governments may need to take further 

specific actions to implement the spirit o f the Agreement. Such action might involve 

building on the Good Friday institutions and developing institutional arrangements 

that reflect the totality o f the relationships in and between these islands. Indeed such 

development would be something to be considered in any event, even with 

ftinctioning political institutions in Northern Ireland, in order to mitigate the potential 

discontinuities o f the undiluted 50%+1 test for unity. Actions by the Governments in 

the longer term could include the U.K. Government adopting the role of persuaders 

for unity, and the two Governments working together towards a form of evolving joint 

authority, without infringing U.K. sovereignty over Northern Ireland pending a united 

Ireland. The study concludes that the current Irish law and Constitution would not 

pass muster in the event of Irish unity, and outlines a possible agenda for change in 

Irish and U.K. law. Finally it concludes that unity will pose a major challenge for 

republicanism, and that there is a need to decommission outdated mindsets about what 

it means to share this island with those holding to another national identity.
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Chapter 1: Introduction

“Northern Ireland had always been for me the single greatest issue o f our 

public life and I  had always been convinced that only the Irish nationalist 

side, united and determined as never before, could take the first real step 

forward. Unionism, frozen by its own historical dilemma, could never 

move o f itself

Garret Fitzgerald.

There is never a good time to write about Northern Ireland^ given the state of 

flux affecting the legal arrangements for the government of that entity over the more 

than 30 years since the fall o f the old Stormont regime. The present study is, o f 

necessity, conducted at a time when arrangements for the government o f Northern 

Ireland are in a state o f continuing uncertainty and change. This work examines 

constitutional and legal aspects of the case against partition in the light of historical 

developments since the passing of the Government o f Ireland Act 1920. This work 

addresses the position up to, and states the current law as of, 31̂ * July 2006, which 

presented itself as a convenient break point during the two Governments’ so far

' Fitzgerald, Garret “The Anglo-Irish Agreement 1985”, in Lynch, Patrick and Meenan, James, Essays 
in M emory o f  Alexis F itzgerald  (Dublin 1989) p. 233. Keatinge referred to Anglo-Irish relations as “an 
obsession o f  Irish politics”, Keatinge, Patrick, The Foimulation o f  Irish Foreign Policy  (Dublin, 1973) 
at p.6.
 ̂ In general, in accordance with official terminology and for the sake o f  ease o f  reading and 

consistency, in this study “Northern Ireland” refers to the six counties o f  North-East Ireland under 
British jurisdiction. In general the term “Ireland” refers to the 26-county state established in the rest o f  
the island.
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unsuccessful exercise to restore devolution. However a small amount o f later material 

has been incorporated where possible. This study looks not to the immediate short 

term, but rather to the medium term in which one might discern pathways to the 

implementation o f  Article 3.1 o f the Constitution.

Any consideration o f the question o f partition and reunification at present 

must be viewed through the prism o f  the Good Friday Agreement^ in the first 

instance. Morgan has provided a full-length legal analysis o f  the Agreement in his 

recent work."* A number o f other authors, working mainly in the political science 

field, have provided accounts o f the Northern Ireland situation following the 

Agreement.^ The Agreement has also received attention in the legal academic 

journals^ and from the text-book writers on constitutional law, with Hogan and Whyte

 ̂ In this study the term “Good Friday Agreement” is generally used to refer to the multi-party 
agreement entered into on lO'*’ April 1998 between the Governments and the Talks Participants. The 
term “British-Irish Agreement” (I.T.S. No. 18 of 2000) is used to refer to the international bilateral 
treaty of that date. As the Good Friday Agreement had no “official” name, reference to it as such 
rather than as the “Belfast” Agreement is a matter o f style rather than substance and the present work 
uses the term “Good Friday Agreement” as the term most commonly used, particularly on the 
nationalist side o f the equation.

Morgan, Austen, The Belfast Agreement: A Practical Legal Analysis (London, 2000). See also the 
monograph published by the two bar councils. Bar Council o f Ireland and Bar Council o f  Northern 
Ireland, Legislative Change and the Belfast Agreement (Belfast, 1999).
 ̂See e.g., Aughey, Arthur, The politics o f  Northern Ireland: Beyond the Belfast Agreement (London, 

2005); Wilford, Rick, Aspects o f  the Belfast Agreement (Oxford, 2001), Ruane, Joseph and Todd, 
Jennifer, After the Good Friday Agreement (Dublin, 1999), Cox, Michael, A Farewell to Arms? Beyond 
the Good Friday Agreement (2"“* Ed.) (Manchester, 2006), Morrissey, Mike, Northern Ireland After the 
Good Friday Agreement (London, 2002), Neuheiser, Jorg, Peace at Last? (New York, 2002),
McGarry, John, Northern Ireland and the Divided World (Oxford, 2001).
 ̂Hadfield, Bridget, “Political Process, Peace Process?” (1998) 4 European Public Law  451, Hadfield, 

Bridget, “From the Downing Street Declaration 1969 to the Downing Street Declaration 1993” (1998)
1 Contemporary Issues in Irish Law and Politics 76; Hadfield, Bridget, “The Belfast Agreement, 
Sovereignty and the State o f the Union”, (1998) Public Law  599; O ’Donnell, Donal “Constitutional 
background to and aspects o f the Good Friday Agreement -  A Republic o f Ireland Perspective” (1999) 
50 Northern Ireland Legal Quarterly 76; O ’Donnell, Donal “Constitutional background to and aspects 
of the Good Friday Agreement -  A Republic o f Ireland Perspective”( 1999) 4 Bar Review 174; Hogan, 
Gerard “The Belfast Agreement and the Future Incorporation o f  the European Convention on Human 
Rights in the Republic o f Ireland” (1999) 4 Bar Review 205; Byrne, David, “Irish View o f the Northern 
Ireland Peace Agreement: The Interaction o f Law and Politics, An Analysis o f  the Northern Ireland 
Peace Agreement” (1999) 22 Fordham International Law Journal 1206; Articles at (1999) 22 Fordham 
International Law Journal 1136 et seq.; Hogan, Gerard “The British-Irish Agreement and the Irish 
Constitution” (2000) 6 European Public Law  1; Hadfield, Bridget, “The implementation o f the Belfast 
Agreement: In Part or In Whole?” (2000) 6 European Public Law  22; O ’Sullivan, David “The Good

2



providing a particularly detailed commentary o f its constitutional implications/ 

However the subject o f the legal and constitutional implications o f unity, particularly 

in the light o f the Good Friday Agreement, has not as yet received a fiill-length 

treatment.

The purpose o f this study is to examine the legal and particularly the 

constitutional ramifications o f proposals to achieve a united Ireland, mainly in terms 

of the law o f Ireland. The study attempts to explore a number o f central concepts 

relating to the “constitutional imperative”* of national reunification. A central 

question explored by the study is whether the reunification of the island o f Ireland is 

something that should be viewed as entirely a rhetorical political project, insulated 

from being affected by action or inaction on the legal plane, or in other words as 

something which will either happen or not happen. The view exists that the 

reunification of the island of Ireland is something which can be made either more 

likely or less likely by a number o f measures, some o f which can be taken in advance, 

and some of which are o f a legal nature. It is a self-evident premise of this study that 

there exists a case for unity (whether it is a good case or a bad one is a matter for 

political debate), and one of the questions to be explored is that this case is one which 

can be advanced by specific measures - measures which can be taken if  the will to do

Friday Agreement: A N ew  Constitutional Agreement for Northern Ireland” (2000) 22 Dublin  
University Law Journal (n.s.) 112; Wilford, “The Good Friday Agreement Revisited” (2000) 3 
Contemporary Issues in Irish Law and Politics  1; Harvey, Colin “Legality, Politics and 
Constirntionalism in Northern Ireland” (2000) 3 Contemporary Issues in Irish Law and Politics  70; 
McCall, Cathal, “From Barrier to Bridge: Reconfiguring the Irish Border after the Belfast Good Friday 
Agreement” (2002) 53 Northern Ireland Legal Quarterly 479; Morgan, Austen “The Northern Ireland 
(Location o f  Victim s’ Remains) Act 1999: amnesty, immunity or what? (2002) 37 Irish Jurist (n.s.) 
306;
 ̂See Hogan, G.W. and Whyte G.F., J.M. Kelly: The Irish Constitution (4'  ̂Ed.) (Dublin, 2003) pp. 67- 

83, Forde, Michael, Constitutional Law (2""̂  Ed.) (Dublin, 2004) pp. 82-86, Casey, James, 
Constitutional Law in Ireland Ed.) (London, 2000). For a good overview o f  foreign policy on the 
unity question (“the quest for unity has been a demonstration o f  almost unmitigated failure” (at p. 100)) 
see Keatinge, Patrick, A Place amongst the Nations (Dublin, 1978), Ch. 6.
* Per Hederman J. in Russell v. Fanning [1988] I.R. 505.
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so exists. It should be emphasised that it is not part o f the argument o f this study to 

make the case for unity as an inherently desirable objective, but rather to identify 

from an academic perspective how that objective might be put in place, if  thought 

appropriate, through constitutional and legal measures. The study poses the question, 

if  and insofar as legal and constitutional measures can be taken to strengthen the case 

for unity, what those measures might be. To that extent it will posit a scenario in 

which constitutional and legal reform may be pursued,^ including change to the Irish 

text of the Constitution.'^

A second question to be explored in this study is the extent to which, in legal 

and constitutional terms, the Good Friday Agreement represents a cornerstone o f the 

set of relationships within the island of Ireland and between Ireland and Britain into 

the future, including in the context of a united Ireland. The study will examine the 

question of whether the Good Friday Agreement can be contended to be a permanent 

feature of the institutional landscape and to represent a clear road map towards the 

implementation of a united Ireland and in particular to set out the conditions under 

which that scenario might be achieved. To the extent that the Good Friday 

Agreement is a binding route map forward, the result o f a referendum as to Northern 

Ireland’s membership of a united Ireland is legally decisive and there is no provision 

for dual or a minority consent or for repartition or any form o f opting out. The

® In the sense in which it is discussed in this study, constitutional change is considered at a political 
level rather than in terms o f  judicial activism. For an interesting discussion o f  judicial activism see 
Whyte, Gerry, “Constitutional adjudication, ideology and access to the courts” in Whelan, Anthony 
(Ed.), Law and Liberty in Ireland (Dublin, 1993); Whyte, Gerry, “Public Interest Litigation in Ireland -  
the emergence o f  the Affirmative Decree?” (1998) 20 Dublin University Law Journal (n.s.) 198;
Whyte, Gerry, Social Inclusion and the Legal System  (Dublin, 2002); Whyte, Gerry, “The role o f  the 
Supreme Court in our Democracy: A response to Mr Justice Hardiman” (2006) 28 Dublin University 
Law Journal (n.s.) 1.

See Humphreys, Richard “The Constitution o f  Ireland: The Forgotten Textual Quagmire” (1987) 22 
Irish Jurist (n.s.) 169; Humphreys, Richard, “Our bilingual Constitution” (2000) 35 Irish Jurist (n.s.) 
375; 6  Ceaniil, Micheal, Bunreacht na hEireann: A Study o f  the Irish Text (Dublin, 1999).

4



decisive nature o f the referendum is underpinned by the recent constitutional history 

o f Northern Ireland and legally entrenched in the Good Friday Agreement. The fact 

that there is no requirement for a minority or dual consent does not mean that the 

views of the putative unionist minority are not o f importance -  for a new entity to 

ignore those views altogether would be a political folly as great as that engaged in for 

so long by the majority within the 6-county entity - but the issue to be considered is 

whether the mechanism for accommodating the needs o f that putative unionist 

minority is through the institutional power-sharing mechanisms o f the Good Friday 

Agreement, or similar mechanisms, as applied to a newly united Ireland. The study 

will examine the proposition that the really fundamental reason, apart from legal 

considerations, why a minority or a dual consent requirement could never act to 

prevent the reunification o f the island of Ireland if  a majority so wished, is that there 

is no corresponding provision at present permitting the nationalist and republican 

“minority” to prevent Northern Ireland from remaining part o f the United Kingdom. 

The test for a united Ireland could not in logic be different from a test for a United 

Kingdom. Even allowing for the fact that logic is not always legally decisive, as 

Oliver Wendell Holmes noted", it is hard to contend that the test for a united 

Kingdom or a united Ireland are different in legal or constitutional terms. In tandem 

with the concept o f “dual consent” (which by and large has emanated from the 

unionist side o f the equation), a related concept has begun to emerge from the 

nationalist side, namely the practice o f referring to an “agreed Ireland” rather than a 

“united Ireland”. Arguably this phrased should be used with some qualification. 

While one can reasonably contend from a political standpoint there should be every 

effort to agree as much as possible of the legal and political underpinnings of a new

'' Holmes, Oliver Wendell, The Common Law  (Harvard, 1881) p. 1.
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united Ireland by way o f negotiation between the two sections o f the community, 

ultimately in legal terms the putting in place of the new united State itself is not a 

matter for agreement between those two sections o f the community, but a matter of 

right by virtue of the majority position o f nationalism having been attained not just in 

the island overall but also in both jurisdictions separately. This corresponds precisely 

to the position of unionism at present -  no-one is advancing a case that there can only 

be an “agreed Kingdom” rather than a United Kingdom. Finally in terms o f the Good 

Friday Agreement, a related question is how the Governments can implement the 

principle of parity of esteem in the event of continued failure by the unionist side to 

operate the Good Friday Agreement.

The study will also examine the implications o f unity for the Irish law and

Constitution. An important question about possible fiature unity is whether - contrary

to what appears to have been the intention in 1937 - the Constitution o f Ireland as

currently framed would require amendment in order to bring about and accommodate

1 ^reunification. Provisions were included in the 1937 Constitution with a view to 

accommodating a united Ireland at a future point, and these will be discussed together 

with the other changes that are arguably required in that context. A further and 

related question explored in the present study is the extent to which there is a need to 

recognise the question of the British identity in the island of Ireland, particularly 

following unity, corresponding to the current need to recognise the Irish identity 

within a Northern Ireland which is legally and constitutionally part of the United 

Kingdom. Indeed, in many respects the question of how significant the recognition of 

the British identity in a united Ireland should be is the central question o f the process

Principally Art. 15.2.2° and 29.4.2°.
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of national reunification. The answer to that question may well be crucial in 

determining the degree and nature o f resistance to the project o f national 

reunification. There is much to suggest that the 26-county entity has itself become 

psychologically and institutionally partitionist in many respects and that a degree of 

cosiness with the 26-county Irish identity has set in across the board. Fitzgerald, for 

example, identified this psychological tension in de Valera’s approach to unity, a 

tension that is still evident today in many respects:

“[I]n pursuing the unspoken objective o f establishing the Irish State on a solid 

domestic foundation that would command the loyalty o f all but a handful of its 

people, de Valera had found it necessary to pursue a course that divided this 

State more deeply from Northern Ireland and made re-unification more 

difficult, more distant and more problematic.” '^

This can be illustrated in many areas, a minor example being the naming o f 

26-county institutions as “national” institutions even though, in terms of the 

traditional understanding of the extent o f the nation, they manifestly are not.’"̂ Apart 

from the question o f recognising the Irish identity in a 32-county context, 

consideration falls to be given to the need for recognition o f the Brifish identity which 

is the identity to which a very large number o f inhabitants o f the island subscribe as 

being their primary cultural signifier. However, above and beyond the self

categorisation o f unionists (principally) as British, a related question is the extent to 

which there is also a need to recognise the inherent British identity in the island of 

Ireland as a whole. The British dimension reflects itself in many areas and facets o f

Fitzgerald, Garret, Ireland and the World: Further Reflections (Dublin, 2005), p. 80.
A process that continues apace, see for example the National Sports Campus Development Authority 

Bill 2006 (No. 9 o f  2006), published on 24'*' February 2006.
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Irish hfe, often without express recognition. One view that warrants examination is 

that by acknowledging openly the British dimension to the Irish cultural identity, it 

may be possible to enhance and bolster the case for reunification by making clear that 

the British identity will be respected within the context o f  a new 32-county entity.

A ftirther major theme o f the present study is that unity and progress towards it 

will be a major challenge for nationalists and republicans, perhaps especially in the 

South. The 26-county state has become, if  not parochial, then at least partitionist in 

mentality, and perhaps naturally has become attached to its own identity as an Irish 

26-county state in a manner that would not be sustainable were the Irish state to be 

extended to the remaining six counties. This process has the potential to pose a major 

challenge to nationalism and perhaps even more so to republicanism. There seems to 

be a lack o f  evidence that the South or even the nationalist and republican North has 

psychologically come to terms with the demands that may be placed on its mindset in 

the context o f the negotiations on accommodation for the unionist minority which will 

accompany (or more likely follow on from) national reunification. In that 

transcending, historic context it is hard to avoid the prospect that all o f  the partitionist 

aspects o f  the 26-county identity must be put on the table for negotiation, review and 

replacement if  necessary. While Articles 2 and 3 o f  the Constitution were put on the 

table during the 1996 to 1998 talks, the momentous process o f  national reunification 

might involve negotiation on the entirety o f the 1937 Constitution, including national 

symbols such as the flag, as well as non-constitutional symbols such as the National 

Anthem and other public badges o f  cultural identity. In examining this case it is not 

necessarily suggested that there is anything inherently wrong with the 1937 

Constitution, its institutional provisions or its protection for human rights. However,
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what cannot be gainsaid, it is suggested, is that the unionist minority have no sense of 

ownership of the Constitution and unless the possibility o f such a sense of ownership 

is developed, there is every prospect that they will feel as isolated in a 32-county 

republic as the members o f the nationalist majority o f the island of Ireland who live in 

Northern Ireland have felt during the worst years o f the Stormont Government. The 

study will examine the extent to which republicans will also be challenged to 

accommodate the British identity in ways that may initially appear unpalatable, and to 

accept that unity will not of itself usher in Utopia but rather will be an opportunity for 

the exercise o f self-determination in whatever way commends itself to the all-island 

majority.

It is appropriate at the outset to emphasise some of the principal limitations of 

the present work. The present study is primarily concerned with issues of Irish law 

and will principally deal in detail with this aspect, although changes to the U.K. legal 

order will be referred to where appropriate. It is axiomatic that a constitutional change 

o f the magnitude of that envisaged by Article 3.1 will also involve significant change 

to existing British law including that indigenous to Northern Ireland. In addition, 

significant issues are likely to arise on the international plane in the event o f measures 

being taken towards the reunification o f the island o f Ireland. It is likely, for example, 

that adjustment to instruments of the European Union would be required in that event.

Another limitation o f this study that should be noted at this juncture is that it is 

not part o f its function to make the case for a united Ireland. That case is one to be 

made at the political rather than the legal level. To some readers and commentators, 

the prospect o f a united Ireland may seem to be a distant, if  not an improbable one, to
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say nothing o f whether it is a desirable objective. Famously, the former Conservative 

Secretary of State for Northern Ireland, Tom King M.P. described the Anglo-Irish 

Agreement as an acceptance by the Irish Government of partition “in perpetuity”,'^ 

and this stance would still appear to hold sway in many quarters. To such 

commentators, the present study may appear theoretical in the extreme. Conversely, 

from a nationalist point o f view, an argument could be made that there are good 

reasons why the territory explored by the present study has not been highlighted to 

date. A work such as this might be regarded as premature in the sense that while a 

developed case for unity can be made, the prospects o f immediately complying with 

the requirements of the policy o f consent are not free from difficulty. In that context, 

it could be said that the case to be advanced for unity might arguably be weakened by 

detailed discussion of it in the absence of the appropriate climate of public support.

However, it can also be contended that there are a number o f reasons why a 

work such as the present one is appropriate at this time. The first such ground is the 

radically different context for the discussion on unity which exists now as compared 

to much of the period since 1921. Nationalist self-confidence and self-image are 

difficult concepts to define, let alone measure. What appears to be significant social 

and cultural momentum for nationalism/republicanism is driven by a number of 

factors, and signposted by a number of significant landmark anniversaries such as the 

100*̂  anniversary o f the founding o f the original Sinn Fdn, and the 90* anniversary o f

See Cooney, John and Franceskides, Rebecca “King says Dubhn accepts partition “in perpetuity””
The Irish Times 4"’ December 1985 p. 1 (this article suggests that the actual phrase used was “into 
perpetuity”); Ford, Richard and The Times Correspondent, Luxembourg, “King’s claims on united 
Ireland anger FitzGerald” The Times 4'*’ December 1985 p. 1; Anderson, Bruce, “King who Wears a 
Crown o f  Thoms” The Times 5* December 1985, p. 14. The comment was subsequently, apparently, 
withdrawn: Ford, Richard and Haviland, Julian, “Govenmients unite to settle the dust over King’s 
Ulster remark” The Times 5* December 1985 p. 1; Smith, Geoffrey, “Commentary” The Times 10* 
December 1985.
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the Easter Rising. Other social and economic developments feed into a growing 

nationalist self-assurance. Chief among these is the economic growth of the past ten 

years. Relevant also is Ireland’s increased prestige on the international stage, 

illustrated for example by the successful conclusion o f the negotiations on an 

admittedly ill-fated European Constitution’  ̂ during the most recent Irish Presidency 

o f the European Council. The political context is a gradually but steadily increasing 

overall vote for the two nationalist parties in Northern Ireland. The fact that Sinn Fein 

has overtaken the S.D.L.P. in terms o f share o f the vote perhaps illustrates an 

increasing radicalisation o f the Northern Irish nationalist electorate, although the 

S.D.L.P.’s success in winning 3 Westminster seats in 2005 indicates that the political 

market is still competitive within nationalism/republicanism. Prior to the 1990s, 

discussion about possible Irish unity was dominated by the economic implications of 

uniting a part o f a prosperous and liberal United Kingdom with an economically and 

socially backward South. Neither of these objections, if  they can be so described, 

have the same automatic force as they may have had prior to recent years, to put it 

mildly. Taken together, all o f these developments amount to what could legitimately 

be argued to be an intangible but nonetheless real level o f momentum which is 

gathering in favour o f the nationalist case on the island of Ireland.

The second major development which justifies a study such as the present one is 

the fact that the case for unity is now actively being made. Both the S.D.L.P. and Sinn 

Fein have recently published policy documents relating to aspects o f Irish unity, and 

leading figures within those parties have been active in promoting the unity agenda. 

In the South, a number of prominent political figures and commentators have joined

Treaty Establishing a Constitution for Europe, done at Rome on the 29* October 2004.
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this debate in recent times. Fianna Fail Senator Martin Mansergh has recently sought 

to defend the appropriateness of making the case for unity at this point on the basis 

that “since debate about a united Ireland will continue, it may be useful to set out the

17principles that would require to be satisfied for any serious negotiation”. He went on 

to say;

“What are the advantages of a united island? Essentially, to give the 

people of Northern Ireland a far more direct and influential say in their 

destiny, visible representation at international level, the benefits o f social 

partnership and fijll participation in what could be the most dynamic, 

knowledge-based economy in Western Europe. They would have 

ownership of a richly varied and internationally recognised Irish cultural 

heritage.” '^

The Minister for Justice, Equality and Law Reform, Michael McDowell S.C., 

T.D. has also raised the issue in a number o f recent speeches. Speaking on R.T.E.’s 

This Week programme in April 2004, he said that:

“I am willing to see [a united Ireland] happen by stages because I think 

that just clicking your fingers and having a unitary all-Ireland Republic the 

day after tomorrow or in five or six years time is not likely to happen. But 

I do believe that there is an immense logic in favour of a united Ireland -  a 

nation o f 6 million people which was genuinely a republic in which the

Mansergh, Martin, “Let us now make the case for Irish unity”, The Irish Times, 20* March 2004 p.
14.

Idem.
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orange and green meant something, in which there was fraternity between 

them, would play a much stronger role in the European Union”.

In a ftirther recent intervention, he suggested the possibility o f an all-Ireland 

approach to Europe on economic and political matters:

“But I wonder whether the two traditions on this island could not, in the 

medium or longer term, aspire to share together the functions and powers 

now exercised exclusively by the Government in Dublin for the Republic, 

given that our economic and political interests in Europe are closely 

intertwined and are very similar. Would such an arrangement give 

something o f real value to unionists without compromising unacceptably 

their general political position? Do we, north and south, have the courage 

or generosity to contemplate such a step?”^̂

A recent opinion poll conducted on behalf of the British Council demonstrated

overwhelming support for a united Ireland among respondents in the South. The

survey showed that 68% were in favour with 10% opposed and 22% described as do 

1not know. This was in the context of significant change in Irish attitudes towards the 

U.K. which were described by the authors as indicating increasing self-confidence 

within Ireland. One can also have regard to the momentum towards a majority

Brennock, Mark, “IRA’s claim o f  1918 mandate is ‘drivel,’ says M cDowell”, The Irish Times, 12* 
April 2004, p. 6.

O ’Regan, Michael, “M cDowell suggests all-Ireland approach to Europe”, The Irish Times, 24* July 
2004, p. 7.

British Council Ireland, Through Irish Eyes; Irish Attitudes Towards the U.K. (Dublin, 2003), p. 37. 
Ibid., pp. 63-64.
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nationalist vote as reflected in the core figures for the combined support for the 

S.D.L.P. and Sinn Fein, as set out in Table 1.̂ ^

Table 1

Combined support for the SDLP and Sinn Fein

Election SDLP

vote

Sinn Fein 

vote

Combined 

support for 

nationalist 

parties

1996 Talks 

forum

21.4 15.4 36.8

1997

Westminster

24.1 16.1 40.2

1997 Local 20.6 16.9 37.5

1998

Assembly

22.0 17.6 39.6

1999

European

28.1 17.3 45.4

2001 Local 19.4 20.7 40.1

2001

Westminster

21.0 21.7 42.7

2003

Assembly

17.0 23.5 40.5

Source o f  election data: ark.ac.uk, rounded to nearest decimal place.
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2004

European

15.9 26.3 42.2

2005 Local 17.4 23.2 40.6

2005

Westminster

17.5 24.3 41.8

This presents perhaps an initially confusing picture but if  one compares like with 

like, it is clear that in the period in question (1996-2005) the average core nationalist 

vote in local elections was 39.4%, in Assembly elections was 40.0%, in Westminster 

elections was 41.6% and in European Parliament elections was 43.8%. One can 

reasonably suggest that this is related to the fact that there are progressively fewer 

candidates in that sequence, issues are broader, more national and more net, and that 

the European Parliament election is the only statelet-wide election in the sequence. 

Overall however the table shows modest growth in the core nationalist vote even in the 

past decade, and it could be contended that the 42% figure for the 2004 European 

election is the closest indication at present o f the state o f support for a united Ireland in 

the event o f a statelet-wide poll.

A third reason why an extended treatment o f Irish reunification appears 

appropriate at the time of writing is that the short-term prospects for major political 

progress in Northern Ireland are not altogether propitious. The Good Friday 

Agreement has undergone a prolonged period of suspension and an inconclusive 

review, but the combination, elected in the 2003 Assembly elections, o f the DUP and 

Sinn Fein as the dominant parties in unionism and nationalism respectively, presents a 

challenge to the prospects o f ongoing stable government. In those circumstances, it is
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perhaps inevitable that attention will turn towards the possibilities for progress in the 

medium to longer term.

The final, but in the end, it is suggested, the most compelling, reason for an 

examination o f the implications o f  implementing Article 3.1 o f  the Constitution is the 

fact that the Article speaks not merely to the ftiture but also to the present. Insofar as 

Article 3.1 refers to the “firm will o f the Irish nation”, it is reasonable to ask what 

measures Ireland is or could be taking to progress that firm will. Insofar as the Article 

refers to the spirit o f  harmony and fiiendship and to the diversity o f identities and 

traditions, it is reasonable to ask what legal measures might be envisaged now so as to 

make those objectives into living realifies as opposed to ceremonial aspirations. This 

study attempts to suggest at least some possible answers to these questions.
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Chapter 2: Unity Denied: 1920-1937

Partition is a recent enough development in the overall history o f  Ireland and 

has existed for less than 90 years, since the commencement o f  the Government o f  

Ireland Act 1920 on May 1921. '̂* The Act, enacted on 23'̂ '* December 1920, 

provided in section 1(1) that on and after the appointed day there would be separate 

Parliaments for Northern and “Southern” Ireland, Northern Ireland for the purpose 

being defined as the 6 relevant parliamentary counties and the parliamentary boroughs 

o f  Belfast and Londonderry.^^ The first appointed day under the Act (in respect o f  the 

making o f Orders in Council, and the Lord Lieutenant) was fixed at 19* April 1921, 

and most o f  the rest o f the Act, including section 1, was commenced on May

"7 f t1921. By virtue o f  the 1920 Act, Northern Ireland remains within the United 

Kingdom under the two Acts o f  Union, namely the [British] Union with Ireland Act 

1800^  ̂ and the [Irish] Act o f Union (Ireland) 1800^*. Article 1 o f each o f the Acts of 

Union provides that “the Kingdoms o f Great Britain and Ireland” shall, upon the 1®‘

10&  11 Geo. 5 ,c . 67.
/bid., section 1(2).
In both cases by Order in Council under the Government o f Ireland Act 1920, S. R. & O. 1921 No.

533 made on 24"' March 1921. The 27* June 1921 was fixed for the commencement o f  provisions
relating to the Lord Chancellor o f Ireland by the Government o f Ireland (Lord Chancellor of Ireland) 
Order 1921 S.R. & O. 1921 No. 1130 and commencement o f remaining provisions was postponed by 
Order in Council under the Government o f  Ireland Act 1920 S.R. & O. 1921 No. 1243. Provision for 
judges was made with effect from 1̂ ' October 1921 by Order in Council under the Government of 
Ireland Act 1920 S.R. & O. 1921 No. 1527 and fi'om 15* December 1921 for the Land Registry by 
Order in Council under the Government o f  Ireland Act 1920 S.R. & O. 1921 No. 1691. A rolling 
programme of commencement o f various public service functions was provided for by Order in 
Council under the Government o f Ireland Act 1920 S.R. & O. 1921 No. 1696 on various dates up to 1*’ 
February 1922 and by Order in Council under the Government o f Ireland Act 1920 S.R. & O. 1921 No. 
2006. 1®' March 1922 was fixed as the appointed day in respect o f functions regarding health 
insurance. The Order in Council under the Government o f Ireland Act 1920 S.R. & O. 1922 No. 1230 
fixed the day on which the then present Parliament was dissolved as the appointed day for the election 
o f  members to the House o f Commons (at that stage the provision was to apply to Northern Ireland 
only).

39 & 40 Geo. 3 c.67.
39 & 40 Geo. 3 c.38 (Ir.).
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day o f January 1801 “and forever, be united into one Kingdom by the name o f  ‘the 

united kingdom o f Great Britain and Ireland’.”

A historical survey in a work such as the present one can scarcely do justice to 

the volume o f literature devoted to the history o f  Irish nationalism. However for 

present purposes it is perhaps sufficient to note that following the lengthy struggle o f 

Irish nationalism since the start o f the 19‘̂  Century, first for civil rights and then for 

independent political expression, and the introduction o f three Home Rule Bills 

commencing in 1886 and 1893^^, provision for Home Rule was finally enacted in the 

Government o f  Ireland Act \9\A^^. Section 1 o f that Act provided for a 32-county 

Irish Parliament, subject to residual U.K. authority.

The Act was to commence not later than the first Tuesday in the eighth month 

after the Act was passed, with power to vary that somewhat but not so as to postpone 

the first meeting o f the Irish Parliament for more than 4 months after that date.^’ As 

the Act was passed on 18̂ '’ September 1914, the commencement date for Irish Home 

Rule should have been early May 1915. The 1914 Act was ferociously resisted by 

Northern Unionism including by means o f  the threat o f  unlawful violence, a threat to 

which the U.K. Government unfortunately succumbed. The unlawful acts o f  violently 

resisting Unionism culminated in the Curragh “mutiny” and the Lame, Bangor and

The first Government o f  Ireland Bill 1886 was defeated in the House o f  Commons, see Lyons,
V I r e l a n d  since the Famine (hondon, 1985) pp. 180-185. The second Government o f  Ireland Bill 
1893 passed the Commons but was defeated in the Lords {Ibid., p. 202).

1914 (4 & 5 Geo. 5) c.90, repealed by the Government o f  Ireland Act 1920 (10 & 11 Geo. 5 c. 67) 
s.76(2).

1914 Act, s. 49.
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Donaghadee gun-running o f April 1914. The outbreak of war was the expressed 

occasion for the passing immediately prior thereto of the Suspensory Act 1914,^^ 

which provided that notwithstanding anything in the Government of Ireland Act 1914, 

no steps should be taken to put that Act into operation until twelve months from the 

passing of the Act or, if  on that date the war had not ended, until such later date, not 

being later than the end o f the war, as might be fixed by Order in C o u n c il.H o w ev er 

the more fundamental reason for the suspension was the supine U.K. Government 

reaction to the open revolt of Unionism, a form of supine reaction that was also to 

bring down the 1974 Executive some sixty years later. The 1914 Act was never to 

come into force and was replaced after the war by the Government o f Ireland Act 

1920^^ which for the first time imposed the two-jurisdiction “solution” to the Irish 

question.

While the basic template of the 1920 Act was the partitioning of Ireland within 

the United Kingdom, involving a Parliament o f Northern Ireland and a Parliament of 

Southern Ireland, together with an ongoing relationship with Westminster for both 

parts o f the island, the 1920 Act nonetheless included a number o f features which re

surface in the Good Friday Agreement. A first is provision for both jurisdictions to 

establish a united parliamentary structure for the whole o f Ireland. Pursuant to section 

3 of the 1920 Act, the parliaments of Northern and Southern Ireland could, by 

identical Acts o f Parliament, create a parliament of Ireland with its own govemment, 

albeit still within the United Kingdom. An absolute majority o f each House of 

Commons was required. A second feature o f note was the establishment by the 1920

See Lyons, F.S.L., Ireland Since the Famine (London, 1963) pp. 308-309.
”  4 & 5 Geo. 5, c.88.
^Ubid.,s. 1(1).
^ M 0 &  11 Geo. 5,  C.67
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Act, pending the creation of such an all-Ireland parliament, o f all-Ireland bodies, 

specifically a Council of Ireland pursuant to section 2 consisting in the first instance 

o f members o f both parliaments and a president appointed by the Lord Lieutenant, 

and a High Court of Appeal for Ireland pursuant to secfion 38.^^

While the 1920 Act has been repealed in Northern Ireland^^, it has surprisingly 

not been repealed in Ireland -  a detail which did not surface during the pre-1998 

demands for the repeal of section 75 of the 1920 Act. Logic might suggest that the 

1920 Act should now be repealed in Ireland as part of a broad statute law revision 

exercise, though possibly with some provision to retain some o f the measures such as 

the powers o f compulsory acquisition.

The decision in 1920 to select a six county Northern Ireland was by no means 

uncontroversial. Bowman comments that the Ulster unionist Council, fearing that any 

devolution o f power to such a province would leave their majority vulnerable to 

erosion, “opted instead for a ‘clean cut’ six counfies”.̂  ̂ Bowman discussing the 

interesting concept o f “map image” as part of the determining background in a 

nation’s view o f itself While nationalists manifestly operate on the basis o f an all

island map image, Northern Irish unionists have a somewhat more complex 

relationship with the geographical boundaries o f their statelet. Even the Northern 

Irish representafive on the Boundary Commission, J.R. Fisher, expressed the view 

that:

See Morgan, op. ch., n. 4, p. 34 n. 24.
B y the Northern Ireland Act 1998 (1998 c.47).
Bowman, John, D e Valera and the Ulster Question 1917-1973, (Clarendon Press, Oxford, 1982), p. 

22 .
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“Ulster can never be complete without Donegal ...with North Monaghan 

in Ulster and South Armagh out, we should have a solid ethnographic and 

strategic frontier to the south, and a hostile “Afghanistan” on our North 

West frontier would be placed in safe-keeping”.̂ ^

Bowman goes on to comment that apart from merely the geographical and 

political consequences of partition, there were significant consequences on the 

cultural life o f the new states:

“As a community, Ulster unionists at least excluded themselves -  and 

were, in practice, largely excluded by Irish nationalists -  from the Irish 

national image and national idea.”"̂°

It is clear from the nationalist response to the Government of Ireland Act 1920 

that the fiindamental objection to it was not the concept of a Parliament in Northern 

Ireland as such but rather the fact that such Parliament would remain outside an all- 

Ireland context and within the United Kingdom. In January 1921, in a key declaration 

which one can see as pre-figuring both Article 15.2.2° and the Good Friday 

Agreement’s guarantee o f entrenched strand one institutions, Eamon de Valera stated 

that if  England conceded Ireland’s claim to self-determination:

“there would be no fiirther difficulties, either with her or with the Ulster 

minority. If Ulster should claim autonomy, we would be willing to grant

Quoted in Gwynn, D.R. The History o f  Partition: 1 9 1 2 -1 9 2 5  (Dublin, 1950), pp. 215-216 and 
Bowman, op. cit., n. 38, p. 22.

Bowman, op. cit., n. 38, p. 24.
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In May 1921 de Valera returned to this theme stating that provided that the 

unity and independence o f Ireland is preserved:

“we are ready to give such local autonomy to Ulster, or to any other part of 

Ireland, as would be practicable, if  it would make for the contentment and 

satisfaction o f the citizens resident there ... I feel certain that the Republic 

would be ready to give to the six counties, for instance, far more 

substantial powers than those they are to possess under the British Partition 

Act [i.e. the Government o f Ireland Act 1920], which was designed less to 

give local autonomy to Ulster than to foster political and religious rancour 

amongst us, and by dividing Ireland into two antagonistic parts to make 

both subservient to British interests and purposes.”''̂

The War of Independence had in the meantime broken out with the essential 

nationalist position at that stage being effectively a demand for British withdrawal 

from the whole o f Ireland. A truce to facilitate discussions with the British 

Government took effect in July 1921, at which stage negotiations with Lloyd George 

were to get underway. As a prelude to these discussions, General J.C. Smuts, Prime 

Minister of South Africa, was introduced into negotiations to assist in accommodating 

the requirement of Irish nationalism.'*^ According to Bowman, Smuts “believed that if  

a united Ireland were ever to come, it would only be with Ulster’s consent: and his

L ’Oeuvre, 27* January 1921, reported inA'iew York Evening World, 28* January 1921, quoted in 
Bowman, op. c/7., n. 38, p. 45. See also Anon., “De Valera and Peace Suggestions” The Times, 28* 
January 1921.

Neue, Zeitimg, 3̂ ‘' May 1921, quoted in McArdle, Dorothy, The Irish Republic (London, 1968 
edition) pp. 854-856.

See Bowman, op. cit., n. 38, p. 49.
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advice to Sinn Fein was to tolerate partition as a temporary necessity and to accept 

that Ulster had a veto on Irish unity.”'''* On 20* July 1921, Lloyd George gave de 

Valera written proposals for a settlement which effectively traversed the same ground 

as the ultimate Treaty. It involved dominion status for the 26 counties but no coercion 

of Ulster.'*^

Smuts again intervened in August 1921, writing a private letter to de Valera 

which sets out a strikingly modem route map towards Irish unity. Smuts makes a 

number o f critical observations that are still o f relevance today. He pointed out to de 

Valera that if  the six counties were to be included in the new state, that state would 

“start under such a handicap o f internal friction and discordance that the result may 

well be failure once more”."*̂ Smuts suggested that it would only be through the 

economic and other success o f the Irish Free State that the six counties would be 

brought into that State.

“You will have to pass through several stages, o f which a free Constitution 

for Southern Ireland is the first, and the inclusion o f Ulster and the full 

recognition of Irish unity will be the last. Only the first stage will render 

the last possible, as cause generates effect”.''^

Ibid., p. 50.
Minute, Thomas Jones, Assistant Secretary to the British Cabinet, to Bonar Law 22"** July 1922, 

quoted in K. Middlemas (Ed.), Jones, Thomas, Whitehall Diary, volume 3: Ireland, 1918-1925 
(London, 1971), pp. 90-91; see also F.S.L. Lyons, Ireland Since the Famine (London, 1971), p. 426.

Smuts to de Valera, 4"' August 1921, reprinted in Van Der Poel, Jean, (Ed.) Selections from the 
Smuts Papers: Vol. V: Sept. I9I9-Nov. 1934 (Cambridge, 1973), pp. 100-105, quoted in Bowman, op. 
cit., n. 38, pp. 53-54.

Idem.
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The Treaty Settlement

The 1921 Treaty"^* (otherwise known as the Articles of Agreement for a Treaty 

between Great Britain and Ireland) was signed on 6̂ ’’ December 1921 in strange and 

pressurised circumstances following two months of talks in London."*  ̂ The Treaty 

provided for what were in substance independent institutions o f government for the 

twenty-six counties within the British Empire and specifically dominion status within 

the British Commonwealth o f N a t i o n s . W h i l e  the 1921 Treaty contemplated the 

coming into existence of an independent united Ireland, it must be remembered that 

the provisions of the 1921 Treaty for a united Ireland were a complete legal fiction in 

that the scenario for a united Ireland contained in the Treaty was never likely to 

materialise within the terms of that document. But the 1921 Treaty contained one 

feature that has been an enduring element o f many (though, as will be discussed in the 

case of the 1937 Constitution, perhaps not all) legal attempts since then to identify the 

central condition for possible reunification -  the condition being that a united Ireland 

cannot come about without the consent of the 6-county entity itself In the 1921 

Treaty, this consent was to be articulated through the Northern Ireland Parliament; in 

the Good Friday Agreement, through a plebiscite of the people of the Island of Ireland 

by agreement between North and South.

The 1921 Treaty also embodied by necessary implicafion a further 

fundamental feature o f the current consfitutional landscape, namely the reciprocal 

nature o f the test for membership of the United Kingdom as against the test for

Articles o f  Agreement for a Treaty between Great Britain and Ireland done at London on 6* 
December 1921 (hereafter “ 1921 Treaty”)-

See Morgan, op. cit., n. 4, p. 59.
See Art. 4 o f  the Constitution.
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membership o f a united Ireland. In each case the criterion is the same, namely the 

will o f a majority within Northern Ireland (albeit that in the context of a united Ireland 

this will is to be joined with the will of the island as a whole with both parts acting 

concurrently). The will o f a majority is what retains Northern Ireland within the 

United Kingdom at present under the 1921 Treaty and the 1998 Good Friday 

Agreement. The will of the majority is what would, should it come about, determine 

that Northern Ireland should become part o f a united Ireland. Neither the 1921 Treaty 

nor the 1998 Good Friday Agreement contains any provision for a minority to veto 

the basic question of which state the Northern Ireland entity will belong to. There are 

no vetoes, no requirements for dual consent, and no possibility for individual opt-out 

by particular counties or areas. The genius o f the Good Friday Agreement, it might 

be contended, is that it permits the “majority” within Northern Ireland effectively to 

determine which state the Northern Ireland entity will belong to, but permits the 

“minority” within that entity a very significant share in the public administration of 

the six counties and a major stake in the orderly government and administration of the 

entity overall. While this latter feature is one that developed institutionally very much 

later in the history o f Northern Ireland (specifically in 1974, to be revisited in 1998), 

the former feature is one firmly embedded in the historical and constitutional 

traditions o f Northern Ireland and now cemented in Irish and British constitutional 

law and by way of international agreement.

In probably the most historically damaging divisions in the parliamentary 

history o f Ireland, the Treaty was approved by the second Dail on 7**’ January 1922.^' 

Following the approval o f the Treaty by Dail Eireann, there were some efforts to

See Morgan, op. cit., n. 4, p. 61.
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avoid an irrevocable split between the pro-Treaty majority and the anti-Treaty faction 

(led by de Valera), but the outbreak of civil war in June 1922 brought these efforts to 

an end.^^ De Valera’s opposition to the Treaty does not withstand the test o f time 

terribly well, particularly in the light of the consideration that had been given to a 

variety of arrangements for dealing with Northern Ireland in advance o f the signature 

of the Treaty. The fundamental distinction between the Treaty as signed and de 

Valera’s alternative, the first version of his “Document No. 2”, would seem to be little 

more than a declaratory clause asserting the essential unity o f Ireland, and denying 

Britain’s right to interfere or the North’s right to be excluded from the supreme 

authority of the Parliament of I r e l a n d . O n e  can perhaps discern an echo o f this 

thinking in the language of the Good Friday Agreement insofar as it prefaces the 

continuation, for the time being, of partition on an acknowledgement of the right to 

self-determination of the Irish people as a whole. Bowman notes the confijsion and 

indecision of de Valera’s approach during the Treaty period, and points out that while 

de Valera was subsequently to complain about “the trap in Article 12” of the Treaty, 

“the trap by which the qualifying phrase “so far as may be compatible with economic 

and geographic conditions” was used ultimately to nullify, as a whole, the provision 

“in accordance with the wishes of the inhabitants”.” ,̂ "* the same wording was included 

in the first draft of de Valera’s own Document No. 2.^^

The Saorstdt Constitution 1922 and thereafter

Bowman, op. cit., n. 38, pp. 73-74.
” /6/(i.,pp. 66-67.

De Valera to Longford, 25* and 27* February 1963, Childers Papers, MS 7848/302/2-10, cited in 
Bowman, op. cit., n. 38, p. 68.

Bowman, op. cit., n. 38, p. 69.
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The Constitution had been drafted between January and March 1922 by a 

committee led by Michael Collins.^^ The Constitution of the Irish Free State (Saorstat 

Eireann) Bill 1922 was presented to Dail Eireann on 18*’’ September 1922/^ It was 

debated in Dail Eireann in September and October 1922 and was enacted on 25* 

October 1922/^ The 1922 Constitution remained firmly within the constitutional 

parameters set out in the 1921 Treaty - so much so that the Treaty was to take priority 

over any provision o f the Saorstat Eireann Constitution under section 2 o f the Act of 

the Constituent A s s e m b l y . T h e  Saorstat Eireann Constitution made little provision 

for the reunification o f Ireland above and beyond what was provided for in the Treaty; 

the principal item of significance being the definition of the boundary, although that 

was a problem that would take a very considerable time to resolve.

In keeping with what some might consider to be national characteristics, the 

ending of the provisional arrangement was postponed until the last possible day, and 

on 6* December 1922, the coming into force o f the Free State Constitution Act was 

proclaimed by Royal Proclamation.^*^ On the following day, 7̂*’ December 1922 both 

Houses o f the Northern Ireland Parliament “without dissent and for the avoidance of 

doubt” '̂ agreed to present the address envisaged by Article 12. This was done the 

next day, 8*’’ December 1922.^^ The question o f whether the provisions on the “Ulster 

month” involved an opting into the Free State or an opting out o f a 32-county entity

See Morgan, op. cit., n. 4, p. 61, Farrell, Brian, “The Drafting o f  the Irish Free State Constitution” 
(1970) 5 Irish Jurist (n.s.) 115 and 343 and (1961) 6 Irish Jurist (n.s.) 111 and 345; Towey, Thomas, 
“Hugh Kennedy and the Constitutional Development o f  the Irish Free State 1922 to 1923” (1977) 12 
Irish Jurist (n.s.) 355.

See Morgan, op. cit., n. 4, p. 61.
No. 1 o f  1922. See Kohn, Leo, The Constitution o f  the Irish Free State (London, 1932); M cNeill, 

J.G.S., Studies in the Constitution o f  the Irish Free State (Dublin, 1925); 6  Briain, Barra, The Irish 
Constitution (Dublin, 1929).

See The State (Ryan) v. Lennon [1935] I.R. 170.
Proclamation o f  6"' December 1922.
Morgan, op. cit., n. 4, p. 68.

^ Îdem..
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established on 6̂ '’ December 1922, fell to be determined by the Circuit Court in the 

case o f Re Logue,^^ which involved the question of whether a Derry bom man who 

moved to Donegal in 1928 had been correctly denied eligibility to vote on the grounds 

that he was not a Free State citizen. The effect of the Circuit Court decision was that 

when the Free State came into being on 6**’ December 1922, its area o f jurisdiction 

included Northern Ireland, and the effect of the events o f 7-8*’’ December 1922 was to 

remove Northern Ireland rather than to prevent the application o f the Free State to that 

part o f the island.

Interestingly, when the first Seanad was assembled to meet at the Theatre of 

the Royal Dublin Society, Leinster Lawn, Kildare Street on 11‘'’ December 1922, the 

Proclamation to that effect issued by Timothy Healy, Governor-General of the Irish 

Free State, recited that the Constitution of the Irish Free State had been passed by 

“Dail Eireann sitting as the House of the Parliament constituted pursuant to the Irish 

Free State (Agreement) Act 1922, and as a Constituent Assembly for the settlement of 

the Constitution of the Irish Free State” . This would seem to be somewhat 

inconsistent with the Irish theory that the adoption o f the Constitution owed nothing 

to any Act o f the Westminster Parliament.^"^

Whatever might be said about the comment in Hogan and Whyte’s Kelly: The 

Irish Constitution that the 1937 model represented a rebottling of old wine^^, it can be 

argued that this contention might be inappropriate in the context o f the reordering of 

the constitutional law of Ireland relating to Northern Ireland which was carried out in

(1933) 67 I.L.T.R. 253, discussed in Ryan, Bernard “The Ian Paisley Question: Irish citizenship and 
Northern Ireland” (2003) 25 Dublin University Law Journal (n.s.) 145.

Saorstat Eireann (Irish Free State) Proclamation, 9* December 1922.
See Humphreys, Richard, Review, Kelly; The Irish Constitution, Third Edition (1994) \ 6 Dublin 

University Law Journal (n.s.) 222 at 223.
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the 1932 to 1937 period. Foremost in that reordering was the removal o f  the Treaty 

from the Constitution and the consequent removal o f the requirement for a majority 

consent to a united Ireland. It would take another forty years before this provision 

was reinstated in the form o f the Sunningdale communique, and since then it has 

remained a fiindamental o f the constitutional landscape.

Nonetheless, certain anomalies remain in Irish law. The U.K. legislation 

which confirmed the 1922 Constitution has never been repealed in Ireland (although 

the position in the U.K. is that it has been repealed by the Statute Law (Repeals) Act 

1989^^) and therefore still remains formally on the statute book in Ireland. Secondly 

while the 1937 Constitution repealed the 1922 Constitution Act,^^ the various Free 

State constitutional amendment Acts have not been formally repealed but rather are 

merely described as “spent” in the Official tables o f the s t a t u t e s . T h e  Irish Free 

State Constitution Act 1922 and the Irish Free State (Consequential Provisions) Act 

1922^^ might properly now be repealed as part o f a tidying-up exercise in order to 

regularise the legal position as far as Irish law is concerned, albeit that some possible 

consequential provisions might arise following the repeal o f the latter Act. The legal 

position o f the Free State constitutional amendment Acts is somewhat more 

anomalous in that they must impliedly (rather than expressly) have been repealed by 

the Constitution. However as Acts of the Oireachtas of Saorstat Eireann they 

presumably are liable to express repeal by the Oireachtas even at this stage.

“  1989C.43, Sch 1 Pt. III.
Art. 48.
See for example Office o f  the Attorney General, Chronological Table o f  the Statutes 1922-1995  

(Dublin, 2000) p. 136, describing the Constitution (Amendment No. 27) Act 1936 as spent.
13G eo. 5 (S ess . 2) cc. 1 and 2.
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As has been seen, the 1921 Treaty, implemented by the 1922 Constitution and 

U.K. legislation o f that year, envisaged the establishment of a boundary commission 

to settle the geographical extent of the North-South boundary. More or less straight 

away the boundary commission ran into serious difficulty which was not to be 

resolved until the 1924-1925 period. Following the nomination o f Eoin MacNeill, the 

Irish representative, and Feetham J. as the British appointed chairman, the Northern 

Ireland government refused to nominate a member. The question of whether the 

member could be appointed by the British Government in default o f a nomination 

from Northern Ireland pursuant to the royal prerogative was referred to the Privy 

Council by Order in Council o f 25'*’ June 1924.^^ The Irish Government had the 

Governor General write to the Privy Council indicating that they were not consulted, 

did not consider themselves bound by the decision and did not desire to attend the

71 72hearing. The Privy Council ruled that the appointment could not be made.

What was therefore required was an amending agreement between the British 

and Irish Governments. The agreement, entered into on 4*̂  August 1924^^, provided 

that Northern Ireland’s functions in appointing a member of the Commission would 

be transferred to the British Government. Morgan comments that this agreement 

“was not a (legally binding) international agreement”. This observation seems to be 

hard to reconcile with the form of the agreement entered into. The only basis for this 

statement seems to be Morgan’s (it is suggested erroneous) view that the Irish Free

™ See Morgan, op. cit., n. 4, p. 68.
See Healy to Registrar o f  the Privy Council, 10* July 1924, at Fanning, Ronan, Kennedy, Michael, 

Keogh, Dermot and O ’Halpin, Hunan, Documents on Irish Foreign Policy, Vol. II, 1923-1926  (Dublin, 
2000), p. 319.

See Judicial Committee o f  the Privy Council, Report o f  the Judicial Committee o f  the P rivy Council 
as approved  by O rder o f  His M ajesty in Council o f  31 '̂ July 1924 on the question connected with the 
Irish Boundary Commission referred to the said Committee (Cmd. 2214).

Agreement supplementing Article Twelve o f  the Articles o f  Agreement for a Treaty between Great 
Britain and Ireland to which the force o f  law was given by the Irish Free State (Agreement) Act, 1922, 
and by the Constitution o f  the Irish Free State (Saorstat Eireann) Act, 1922 done on 4* August 1924.
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State was not a State in international law and consequently could not enter into 

international agreements. The fact that the Northern Irish Government was not 

involved in the 1924 Agreement -  and that therefore it was an agreement between 

sovereign Governments -  would also tend to militate against the thesis that it was not 

a legally binding international agreement. Morgan goes on to comment that the 1924 

Agreement “was to supplement -  not strictly to amend -  Article 12 of the Treaty”. 

This view is also plainly erroneous except perhaps in a purely rhetorical sense. 

Presumably what Morgan argues is that the 1924 Agreement did not expressly amend 

the 1921 Treaty; but plainly it constituted an implicit amendment at the very least.

The 1924 Agreement was followed by legislation to confirm it in both 

jurisdictions. The Irish Free State (Confirmation o f Agreement) Act 1924^“* and the 

Treaty (Confirmation of Supplemental Agreement) Act 1924^^ were passed by the 

British and Irish Parliaments respectively for the purpose o f giving effect to the 1924 

Agreement. The British Government were initially doubtful about getting the Bill 

through the Lords and even hinted at constitutional change should the Lords decline 

to approve the measure.^^ Following this agreement, the Free State Government 

considered alternative schemes for a federal all-Ireland arrangement, and President 

Cosgrave sent a copy o f a memorandum on this subject for comments to Hugh 

Kennedy, now appointed as Chief Justice -  a practice that might be viewed as less 

appropriate nowadays.

14 & 15 Geo. 5, c.41, repealed by the Statute Law Revision Act 1953 (2 & 3 Eliz. 2, c. 5).
”  No. 51 o f  1924.

See Secret Memorandum o f  Proceedings o f  Conference on the Boundary Commission, London 2'"̂  
August 1924, at Farming et a l ,  op. cit., n. 71, pp. 329-331.

See Cosgrave to Kermedy, 30* September 1924, at Farming et al., op. cit., n. 71, p. 355.
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Pursuant to the 1924 Agreement, the British Government nominated a third 

member (J.R. Fisher) o f the Boundary Commission. Matters then, however, took a 

turn unanticipated from an Irish point of view. The chairman of the Commission 

concluded that the proviso to Article 12 did not encompass an intention to effect 

radical alteration to either state^* and accordingly the commissioners agreed a 

relatively minimalistic set of changes including the transfer o f some territory from 

South to North. Cosgrave had written in a letter o f August 1925 to Hugh Kennedy, 

now Chief Justice, that the new Attorney General John O ’Byme was “not at his best” 

when making the submission to the Commission that they had no jurisdiction to 

recommend such a transfer, and that the State’s other counsel was “weak -  very 

weak”.̂  ̂ He floated the idea of McNeill meeting with Chief Justice Kennedy for 

“assistance” with his caveat to the report -  again perhaps a practice that might not be 

approved of now.

The findings o f the Commission were leaked to the Morning Post and 

published on 7’*’ November 1925.*^ Eoin MacNeill resigned from the Commission on 

21®‘ November 1925 on the grounds that he could not foresee a report in accordance 

with the treaty.*' The political reaction to these proposals was such that the 

Governments moved quickly to abolish the Boundary Commission, again by way o f 

amending agreement. This contrasted somewhat with the initial expectation, which 

was described by Hugh Kennedy as Attorney General by saying that he resisted 

limiting the Irish demand to “a clearcut demand for the Counties o f Tyrone and 

Fermanagh” but instead “the more open we keep it, the greater the margin we have to

See Hand, G.J., (Ed.) Report o f  the Irish Boundary Commission 1925 (Shannon, 1969) pp 32-65.
Letter Cosgrave to Kennedy, undated August 1924, at Fanning et. al., op. cit., n. 71, p. 422.
See Fanning, et a!., op. cit., n. 71, p. xiii.
See letter o f  resignation at Fanning et al., op. cit., n. 71, p. 445.
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82work upon”. Cosgrave was to comment that there had been “a reasonable 

expectation of additions to the state from [those] two counties” .*̂

The Agreement consequent on the failure o f the Boundary Commission 

process was signed on 3'̂ ’̂ December 1925 by President o f the Executive Council W.T. 

Cosgrave on behalf o f the Free State Government, together with Stanley Baldwin and 

Craig on behalf o f London and Belfast respectively. The Agreement revokes the 

powers o f the Boundary Commission set out in the proviso to Article 12 of the Treaty, 

and confirms that the extent of Northern Ireland for the purposes of the Government 

o f Ireland Act 1920 and o f the Treaty shall be “such as was fixed by subsection (2) of 

section 1 o f that Act”. The Agreement went on to provide for a winding up of the 

functions of the Council of Ireland and their transfer to the Northern Ireland 

authorities. The replacement provision institutionalising an “Irish dimension” was 

Article 5 o f the Agreement which provided that “the Governments o f the Irish Free 

State and o f Northern Ireland shall meet together as and when necessary for the 

purpose o f considering matters of common interest” arising out o f or connected with 

the powers of the former Council o f Ireland. This provision, however, immediately 

fell into disuse and might be viewed as another instance o f “Ulster’s” historic 

tendency to find itself at odds with international agreements.

The Irish Free State had previously joined the League o f Nations in 1923* '̂ and 

registered the 1921 Treaty with the League o f Nations: Fanning et al. comment that;

Letter Kennedy to Liam T. Cosgrave, 9"’ May 1924, at Fanning et a l ,  op. cit., n. 71, pp. 288-289. 
See Fanning et al., op. cit., n. 71, p. 473.
See Kennedy, Michael, Ireland and the League o f  Nations 1919-1946  (Dublin, 1996).
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“Registering the Treaty had a two-fold purpose: it demonstrated how the state 

could use the League to achieve its foreign policy objectives, and it confirmed 

that the Cosgrave government intended to promote the redefinition of 

dominion status away fi-om an imperial relationship and towards a

o c

commonwealth o f independent states”.

Attorney General Hugh Kennedy had stated in a memorandum in May 1923 

that the question of whether it was incumbent on the British Government to register 

the treaty was a matter between them and the League, and the Irish Government did 

not propose to invite them to do so. The 1925 Agreement was also registered -  The 

Irish Permanent Representative to the League, Michael MacWhite, commented that 

“the more the precedent created by the registration o f the Anglo-Irish Treaty is 

followed the stronger will our position become in the eyes of the other Members of 

the League”*̂  - and occasioned further protest, as had the original registration.^* 

Morgan proposes the thesis that the Irish Free State did not become a state until 1925 

to 1926 or possibly 1931.^^ There is very little theoretical justification for this 

proposition and none for it in terms of the actual activity of the Irish Free State as an 

independent state which acquired executive independence on 1®' April 1922 and 

legislative independence on 6* December 1922, albeit an independence that was to 

remain theoretically limited to some extent at least until 1931. Morgan concedes that 

it could be argued that when the Irish Free State became a State in international law, 

the Treaty became an international instrument. Morgan comments that the adoption 

o f the Treaty as an international instrument would have depended on the United

Fanning et a l ,  op. cit., n. 71, p. xii.
Text o f  the memorandum is set out at Fanning et al., op. cit., n. 71, p. 102.
Letter MacWhite to Joseph P. Walshe, 4* November 1924, at Fanning et al., op. cit., n. 71, p. 368.

** See Morgan, op. cit., n. 4, p. 65.
Ibid., pp. 62-65.
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Kingdom recognising Saorstat Eireann as a separate state in 1921. It is suggested that 

this somewhat confuses the issues. The critical issue was whether Saorstat Eireann 

was in law a separate state, not whether that would have been recognised by the 

United Kingdom at the time. In view of the fact that Saorstat Eireann undoubtedly 

operated as a separate State and that within ten years this was recognised by the 

United Kingdom in any event, there can be little doubt but that the Treaty became 

binding between the two States by virtue of state succession.

As has been seen, the 1925 agreement was not just between the two 

Governments but was also entered into by the Govemment o f Northern Ireland, but 

the mere fact that the Northern Irish Govemment, which did not have international 

identity, also signed the Agreement, does not seem to be sufficient to deprive the 

Agreement o f its appropriate character as an international agreement. Morgan, 

consistently at least, describes the amending agreement as a “political agreement” '̂̂  

but again this observation is open to criticism in terms o f the form of the agreement 

and the manner in which it was subsequently treated. Morgan suggests that the Irish 

Free State had become a state in international law by 3'̂ ‘̂ December 1925 and that its 

signature o f the 1925 amending Agreement was a recognition o f an international 

frontier: and to boot, this recognition was breached by de Valera in 1932.^' The basis 

for the suggestion that the Free State became a state in 1925 rather than 1922 is 

somewhat thin as presented by Morgan. He states that 1925 was “three years after the 

dominion had been created in municipal law. It was also more than two weeks after 

the United Kingdom, initialling the 1925 Treaty of Locarno, had expressly not

Ibid., p. 69. 
Ibid., pp. 70-71.
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included the Irish Free State and the other dominions” .̂  ̂ This seems to be a 

somewhat thin basis for contending that the Free State, which enjoyed the same status 

o f Canada pursuant to the Treaty, was not a state as and from its estabhshment on 6*̂  

December 1922, and as a legal proposition it must be rejected from the point o f view 

o f Irish law. The 1925 treaty was again confirmed by legislation passed by the 

parliaments East and West - the Ireland (Confirmation o f Agreement) Act 1925 , and 

the Treaty (Confirmation of Amending Agreement) Act 1925^“* respectively, thus 

completing the prerequisite for entry into force o f the 1925 agreement.

The perception that the Treaty of 1921 had contained important safeguards 

which were not given effect to has been an enduring one in Irish history. It was even 

referred to by the Taoiseach, Bertie Ahem in December 1999 on the coming into 

operation of the Institutions provided for in the Good Friday Agreement.^^ Indeed it 

might be suggested that the failure o f the safeguards provided for under the Treaty, 

particularly the Boundary Commission, was an influencing factor in the ostensibly 

more republican wording of Articles 2 and 3 of the 1937 Constitution. However, as 

against this view it must be recognised that the safeguards such as they were in the 

form of the Boundary Commission and the Council of Ireland were not unilaterally 

set aside by the British Government but were terminated by agreement o f the 

Government and Oireachtas o f the Irish Free State itself, albeit following an

Ibid., p. 70.
15 & 16 Geo. 6 c. 77, repealed by the Statute Law Repeals Act 1989 (1989 c. 43) s. 1(1) and Sch. 1 

pt III.
‘'“'N o . 40 o f  1925.

See Government Information Services “Statement by the Taoiseach Mr Bertie Ahem T.D. to mark 
the entry into force o f  the British/Irish Agreement, Dail Eireann, Wednesday, 1 December 1999 at 
10.45 a.m. approx” (Dublin, 1999).

36



unanticipated proposal from the Boundary Commissioners which the state contended 

was inappropriate and unlawful.^^

Current Legal Status o f  the Treaty

Consideration needs to be given to the current legal status of both the 1921 

Treaty and the 1922 Act giving effect to it. Dealing firstly with the Treaty itself, two 

major questions arise. Was the 1921 Treaty a treaty in the international law sense and 

secondly if  so is it currently in force between Ireland and the U.K.? Some ambiguity 

about the status of the treaty might immediately be inferred from the fact that its 

official title is “Articles of Agreement for a Treaty” rather than a treaty simpliciter. 

The status o f the Treaty in international law is somewhat anomalous given that prior 

to the Treaty being signed, His Majesty’s Government did not recognise the authority 

of Dail Eireann in respect of the island of Ireland or any part thereof. There has 

certainly been an attempt by some commentators to depict the 1919 Dail as simply an 

unlawftil association or a “pretend” parliament for a “pretend State”.̂  ̂ As against that 

however the Treaty was, as has been seen, registered with the League of Nations by 

the new state.

From an Irish perspective, on the one hand the “root o f title” o f the Saorstat 

Constitution has been recognised as being the sovereign act o f Dail Eireann sitting as 

a constituent assembly. On the other hand, the Constitution thus enacted adopted the 

pre-existing U.K. legal order as of 6̂ '’ December 1922. That U.K. legal order, 

inherited from the United Kingdom, did not recognise the validity o f the 1919-1922

See generally Staunton, Enda, “The Boundary Commission Debacle 1925; aftermath and 
implications”, (1996) 4 History Ireland, No. 2, Summer, p. 45.

Morgan, op. cit., n. 4, p. 57 n. 3.
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parallel Irish legal universe. Instead the legal order existing immediately prior to 

legislative independence involved the application o f Imperial law to Ireland 

(recognised also by the fact that U.K. Imperial legislation between 1919-1922 has

98been amended or repealed subsequently by the Oireachtas) and a subordinate 

Southern Irish parliament albeit one that did not function as envisaged by the 1920 

Act. The net effect appears to be that the Saorstat regime, once established, 

recognised the pre-1922 U.K. legal order, not because the U.K. so decreed but 

because Dail Eireann as a Constituent Assembly so decided, even though the 

Constituent Assembly itself was part o f a parallel legal universe founded in January 

1919 by the First Dail Eireann. Nonetheless the 1919-1922 Irish state entity existed 

in history and, while its enactments (other than the Constitution of the Irish Free State 

(Saorstat Eireann) Act 1922) are not “law” after 1922, its treaty was accepted, 

adopted and registered internationally by the new Saorstat Eireann. On that basis 

there is little to prevent the Treaty from having become binding on the Irish Free State 

by virtue o f the principles o f State succession, as the Treaty - whatever its status prior 

to the establishment of an independent Free State - was certainly regarded as binding 

by that State after that date. On ordinary principles o f State succession, the 1921 

Treaty must be regarded as being binding on Saorstat Eireann and consequently on 

Ireland. It is interesting to note that from an early date, the dominions were vigilant to 

ensure that they were entitled to sign treaties in their own right -  an early issue being 

the Protocol amending Article 393 of the Treaty o f Versailles, signed in 1923.^^

The last o f  those Acts to be repealed, the Constabulary (Ireland) Act 1922 (12 & 13 Geo. 5) c. 55, 
enacted on 4* August, 1922, was repealed by the Statute Law Revision Act 1983 (No. 11 o f  1983).

See memorandum from Edward J. Phelan o f  the ILO to Attorney General Hugh Kennedy, set out in 
Fanning, Ronan, Kennedy, Michael, Keogh, Dermot and O ’Halpin, Eunan, Documents on Irish 
Foreign Policy, Vol. 11, 1923-1926  (Dublin, 2000), p. 199.
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An examination o f the current legal status of the Treaty might take as a 

convenient starting point Article 48 of the Constitution. Article 48 repeals only the 

Free State Constitution and does not purport to affect the position of the Treaty in any 

express way. One might contend that Article 48 has the effect o f impliedly repealing 

instruments that depend for their meaning on there being a Free State Constitution in 

existence. On such a logic, the various Acts o f the Oireachtas o f Saorstat Eireann 

amending the Free State Constitution, as well as the Irish Free State Constitution Act 

1922 (Session 2)” °̂ might be contended to have been impliedly repealed by Article 

48. However the 1921 Treaty itself, as well as the legislation making it part o f the 

law, do not logically depend on there being a Free State Constitution in force and 

would seem to be probably not impliedly repealed by Article 48.

The first aspect o f the Treaty that might be considered is the agreement that 

Ireland is to have constitutional status as a dominion. Given that the remnants o f this 

status were finally repudiated by Ireland in 1948-1949 and acquiesced in by the 

United Kingdom, it might be said that this aspect of the agreement has ceased to 

obtain.

On the other hand, the financial provisions o f the agreement, including 

liability for the service o f a public debt of the former United Kingdom’'̂ ' and the 

payment o f compensation to judges, officials, members o f police forces and other 

public servants'®^ are still capable o f being in force as between the two countries, as is 

the mutual commitment that “the ports o f Great Britain and the Irish Free State shall 

be freely open to the ships o f the other country on payment o f the customary port and

13 Geo. 5 (Sess. 2)c. 1.
Art. 5.
Art. 10.
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other dues”.'°^ The requirement limiting the size o f the Irish Army and other Defence 

Forces by reference to the size o f the British Defence Forces is, while objectionable in 

terms of a sovereign State, nonetheless in principle capable o f being in force in 

international law as between the two c o u n tr ie s .In te rn a tio n a l law furnishes other 

examples of limitations on what would otherwise be sovereign matters'^^ such as the 

current military limitations accepted by Germany on its reunification.'®^ And, while 

the constitutional machinery of the Treaty has largely been superseded, the 

fundamental point that the jurisdiction of the Irish State is limited to the 26 counties is 

still very much in force as a matter o f international law as between the two 

Governments. Also, Article 16 o f the Treaty which prohibits religious discrimination 

by either the Irish Parliament or that of Northern Ireland is, arguably, even given the 

absence o f a fiinctioning “Parliamenf’ for Northern Ireland, nonetheless still capable 

o f being in force as a matter o f international law and is to some extent reflected in 

Article 44.2.3“ of the Constitution, as Hogan and Whyte point out.'®^

An interesting insight into the official view as to the current legal status of the 

1921 Treaty came in a reply to a Parliamentary Question on 31** May 2005'®* to the 

Minister for Foreign Affairs regarding British/Irish Agreements made prior to the 

commencement of the Irish Treaty series, which began in 1930. When asked for

1921 Treaty, Art. 9.
Art. 8.
E.g. the Treaty o f  Versailles changed the status o f  the Kiel Canal from a waterway “left entirely to 

the discretion o f  the riparian state” into “an international waterway for the benefit o f  all the nations o f  
the world” The “S.S. Wimbledon" (UnitedKingdom  v. Germany) (1923) 2 I.L.R. 99.

See Art. 3 o f  Treaty on the Final Settlement with respect to Germany, Federal Republic o f  
Germany-German Democratic Republic-France-Union o f  Soviet Socialist Republics-United Kingdom- 
United States, done at M oscow on 12“’ September 1990 (1990) 29 I.L.M. 1186 which imposes certain 
restrictions on German armed forces.

Hogan and Whyte, Kelly 4* Ed., p. 2051, and see also Keane, Ronan, “Fundamental Rights in Irish 
Law; A Note on the Historical Background” in O ’Reilly, James (Ed.), Human Rights and 
Constitutional Law: Essays in Honour o f  Brian Walsh (Dublin, 1992), pp. 25-35.

Question No. 255, 31 '̂ May 2005, PQ R efN o. 18136/05.
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particulars o f British/Irish treaties not included in the Irish Treaty series, and 

particulars as to whether these treaties were in force, the Minister made reference only 

to the 1921 Treaty itself (described in his reply as a “treaty” rather than Articles of 

Agreement for a Treaty) and the amending Agreement on 3*̂ *̂ December 1925''^^ (but 

strangely not the previous amending Agreement regarding the membership o f the 

Boundary Commission"'’). The Minister further referred to the amendment effected 

by the 1938 amending Agreem ent'" and the inference which might be drawn from 

the reply, particularly since the question sought details as to whether the Agreements 

were in force and if so to what extent, is that the 1921 Treaty might be regarded as 

still being in force subject to the subsequent express amendments referred to in the 

reply. The Irish Free State (Agreement) Act 1922, the British legislation making the 

Treaty part o f United Kingdom law, passed prior to the commencement o f Free State 

legislative independence on 6"’ December 1922, has not been expressly repealed in 

Ireland. The proposed Statute Law Revision Bill 2007 will formally remove this Act 

from the statute book,"'®, although the failure formally to repeal the Act before now 

may be attributed to the view that the Act o f the Constituent Assembly was the root of 

title for the Treaty as a part o f Irish law, not the U.K. Act. Nonetheless, as we have 

seen, the proclamation summoning the first Seanad did, in fact, recite the U.K. Act 

rather than just the Saorstat Act, and arguably there is no significant contradiction in 

terms of substance between the two. On that basis, while the U.K. Act probably 

would not have been inconsistent with the Saorstat Constitution, it might arguably not

Agreement amending and supplementing the Treaty o f  December 6, 1921, between Great Britain 
and the Irish Free State, signed at London on 3 December 1925.

Agreement supplementing Article Twelve o f  the Articles o f  Agreement for a Treaty between Great 
Britain and Ireland to which the force o f  law was given by the Irish Free State (Agreement) Act, 1922, 
and by the Constitution o f  the Irish Free State (Saorstat Eireann) Act, 1922 done on 4'*' August 1924.
' ‘' Agreement between the Government o f  Ireland and the Government o f  the United Kingdom 
regarding Articles 6 and 7 o f  the Articles o f  Agreement o f  6* December 1921, done at London on 25* 
April 1938 (I.T.S. No. 1 o f  1938).
' ' See Hennessy, Mark, “Laws in ‘obscure’ language to be repealed -  Ahem ” The Irish Times, 10* 
January 2007
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have been carried over by Article 50, although it does not appear to have been 

impliedly repealed by Article 48. One central feature o f the Treaty, dominion status, 

would certainly be unconstitutional by the 1937 standard, although other provisions 

might not be. Repeal of the 1922 Act would simply a matter of unilateral Irish action 

regarding the content of Irish law. Repeal of the Act would not affect the status o f the 

treaty in international law which would be a matter for consideration by the two 

Governments in the first instance.

Overall it might be held to be desirable in the interests of legal certainty, if  not 

indeed political symbolism, to formally and expressly terminate the 1921 Treaty by 

bilateral agreement between the two Governments. Alternatively such a replacing 

treaty could be incorporated within an overall omnibus British-Irish treaty dealing 

with all aspects of the constitutional relationships, which will be considered further 

below. Like the 1921 Treaty itself, the 1924 and 1925 agreements remain in force in 

international law between Ireland and the United Kingdom. In the event o f a review 

o f East-West bilateral treaties, they could be replaced with a more modem agreement 

at this stage, given the inappropriateness o f some o f the requirements o f the 1921 

Treaty to current conditions. In terms of municipal Irish law the current status o f the 

1924 and 1925 Acts is that they are both still in force,"^ and again repeal of those 

measures might now be considered.

The new constitutional order 1932-1937

The Treaty (Confirmation o f  Supplemental Agreement) Act 1924 is described in the Office o f  the 
Attorney General’s Chronological Table o f  the Statutes 1922-1995 (Dublin, 2000) as “Spent” (p.27), as 
is the Treaty (Confirmation o f  Amending Agreement) 1925 (p.37). This may not be wholly accurate.

42



Fianna Fail entered the Dail in 1927, ending their boycott o f parliamentary 

politics in the light o f proposed legislation that the Cosgrave Government was about 

to enact in the wake o f the assassination o f Kevin O ’Higgins. Two elections later, in 

1932, they were in a position to form the new Government. Two o f the policies they 

embarked on were to have a significant impact on the legal mechanisms contemplated 

for achieving a united Ireland: these were their programme of amendment o f the 1922 

Constitution and ultimately the bringing forward o f a proposal for a completely new 

Constitution. With the benefit o f hindsight it is very hard to see these changes as 

being entirely unproblematic, and Fitzgerald, for example, comments that the 1937 

Constitution “helped to harden northern unionist attitudes”.''^ The first major change 

introduced in the wake of Fianna Fail’s entry to Government in 1932 was the 

enactment o f legislation to amend the Irish Free State Constitution Act 1922 so as to 

delete the provisions which envisaged that the 1922 Constitution would be 

subordinate to the 1921 Treaty. This repeal, and the provision inspired by the Treaty 

episode and set out in the 1937 Consfitution to the effect that intemafional agreements 

would only be part o f domestic law where so expressly provided by the Oireachtas,” '' 

have a logical consistency in a basically dualist system such as that in operation in 

Ireland. The dualist system provides legal certainty, and also prevents the Executive 

from changing the law of Ireland without reference to the legislature.

While the Fianna Fail innovations fi'om 1932 to 1937 had considerable 

republican logic, their effect was also to remove the requirement that the united 

Ireland which was the common objective o f themselves and the progenitors o f the 

1922 settlement could come about only with the consent of Northern Ireland. It is no

Fitzgerald, Garret, Ireland and the World: Further Reflections (Dublin, 2005), p.79.
Art. 29.6.
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doubt understandable that such an approach would be taken but, again with the benefit 

o f hindsight, it can be argued that this approach, although very much a product of its 

time, did not ultimately assist in the historic resolution of the Northern Ireland 

question by negotiated and peaceful means. It took a further period o f decades”  ̂

before the policy o f consent was formulated in an international instrument between 

the Dublin and London Governments and further decades before that principle was 

agreed politically by representative strands of Northern Irish opinion through the 

medium of the Good Friday Agreement.

Morgan comments that de Valera “had been extremely lucky not to have met 

with the opposition o f the Irish Free State courts, under Articles 65, 66 and 69 of the 

Constitution”"^ in carrying out his constitutional revolution. It is hard to disagree 

with this view, or with Morgan’s comment that “the Irish Free State was legally, at 

the point at which power transferred to the anti-treatyite Fianna Fail party on 9 March 

1932, more pro-Treaty than the United Kingdom”.”  ̂ The basis of that assertion is 

that the root of title o f the Irish Free State derived from the act of Dail Eireann sitting 

as a Constituent Assembly in 1922 rather than from United Kingdom law and thus 

was unaffected by the Statute o f Westminster o f 1931 which would have permitted 

the constitutional underpinnings of the Irish Free State to be amended by it: See In re 

Reade^^^ and Ryan’s case."^ However, where the ultra-literal Free State logic comes 

apart, it might be contended, is the ancient and fundamental doctrine, entirely 

supportable by logic and principle, that no parliament can bind its successor. While 

the Dail that enacted the 1922 Constitution Act described itself as a “Constituent

I.e., until 1973: see Chapter 3
Morgan, op. cit., n. 4 , p. 73.

"VWtj'., p. 72.
[1927] I.R. 31.
[1935] I.R. 170
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Assembly”, this was a neologism of its time and not a term of art. The reality is that 

the Dail o f 1933 which amended the 1922 Act was certainly no less democratic than 

the 1922 Dail. It is sometimes contended that the 1922 Constituent Assembly was a 

superior form of Dail because its members were not constrained by an Oath of 

Allegiance as was imposed following the coming into effect o f the Free State 

Constitution. However, this is a far from overwhelming argument for a number of 

reasons. Firstly and primarily, the Dail that enacted the 1922 Constitution was 

effectively a meeting o f members elected to the Parliament o f Southern Ireland. It did 

impose a requirement on its members o f signing the Roll o f Members and, indeed, 

one T.D. was ejected from the Dail at the outset o f proceedings for failing to do so.'̂ *̂  

Secondly, as a matter o f logic, the argument that a Dail could bind its successors 

simply by imposing a new requirement such as an Oath o f Allegiance, thereby giving 

the pre-Oath o f Allegiance Dail a superior status, is simply a disguised and indirect 

breach of the doctrine that a parliament cannot bind its successors. Thirdly there is a 

particular perverse illogicality in suggesting that, particularly given the absence o f any 

alternative, a Dail bound by the Oath o f Allegiance could not vote to abolish it, on the 

basis that the Oath was imposed by a Dail not so bound.

During the period in the run up to the 1937 Constitution, de Valera’s vision of 

reunification continued to be, in practical terms, in the form o f external association 

with Britain i.e. that the Crown would continue to play a role in a united Ireland’s 

external affairs. De Valera envisaged a role for the British Government as persuaders 

for unity in that context.'^' The Amendment was accompanied by the Executive

D ail D ebates vol 1 col. 13, 9 September 1922 “Mr Ginnell; I am being put out”. 
See Bowman op. cit., n. 38, pp. 139-141.
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Authority (External Relations) Act 1936'^^ which provided for the Crown to act on 

behalf of the Saorstat Government in international affairs, and for that purpose 

recognised the abdication of Edward VIII.

The Constitution o f  Ireland 1937

In the light o f the dicta in The State (Ryan) v. Lennon^^ questioning the 

lawfulness of the amendments effected by de Valera’s Fianna Fail to the Free State 

Constitution, the decision to proceed to a new more republican Constitution was a 

prudent and logical one, as was the decision to lock in the judiciary into the new 

system by requiring them to take a declaration to uphold the new Constitution. A 

failure to proceed to a new republican Constitution would only have had the effect of 

ensuring that at some point the amendments made to the 1922 Constitution would be 

challenged, quite possibly successfully, with the result that the oath and the Treaty 

would re-emerge into the constitutional landscape once again in a most unacceptable 

manner.

The new Constitution that emerged, however, contained a fault line between 

an aspiration to unity and a desire for 26-county homogeneity that remains 

unresolved. The fundamental objection to the 1937 Constitution from the point of 

view o f bringing forward possible future unity o f the country was described by 

Bowman as follows:

No. 58 o f 1936. 
[1935] I.R. 170.
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“The 1937 Constitution was the most formal expression o f the 

contradiction at the core o f Fianna Fail’s strategy on unification: their 

attempt at nation-building on a specifically republican, catholic, Gaelic 

model in an island where such values were not shared or tolerable 

throughout the putative ‘single nation’”.'̂ '*

Nonetheless, the 1937 Constitution took the Fianna Fail revolution a decisive 

step further, not only by repealing the 1922 Constitution Act, but also by the 

introduction o f Articles 2 and 3 which in their original form assert a claim of 

jurisdiction over Northern Ireland as a matter of right. Those Articles provided in 

their English text as follows:

“Article 2

The national territory consists o f the whole island o f Ireland, its island 

and the territorial seas.

Article 3

Pending the re-integration o f the national territory, and without prejudice 

to the right o f the Parliament and Government established by this 

Constitution to exercise jurisdiction over the whole o f that territory, the 

laws enacted by that Parliament shall have the like area and extent of

Bowman, op. cit., n. 38, pp. 127-128.
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application as the laws o f Saorstat Eireann and the like extra-territorial 

effect”

Hogan and W hyte point out'^^ that Articles 1 to 3 o f the 1937 Constitution 

headed “The Nation”, have no counterpart in the Constitution o f  1922. The 

theoretical foundation on which the 1937 version o f  Articles 2 and 3 rests is quite 

clearly that there exists an “Irish nation”, separate from the Irish state, which has 

national rights and a national territory consisting o f  the whole island o f  Ireland. The 

Irish state itself is established only on a part o f the national territory, and operates 

within that part pending the reintegration o f the national territory. Nonetheless the 

parliament and government established by the 1937 Constitution assert a “right” to 

exercise jurisdiction over the whole o f the national territory. Hogan and W hyte also 

point out the existence o f  territorial disputes with Iceland and Denmark regarding the 

continental shelf'^^ (to the North) but do not mention the ongoing territorial disputes 

with France and Spain to the South.

The difficulty, if  that is the term, with the formulations o f the original Articles 

2 and 3 is the claim o f right to jurisdiction over Northern Ireland, not dependent on 

the consent o f  a majority in Northern Ireland, being the more familiar objection, 

combined with the perhaps less appreciated problem that by limiting the jurisdiction 

o f the Irish state to the twenty-six counties pending the re-integration o f the national 

territory, the Constitution copper-fastened partition to a very considerable extent. In

Hogan. G.W. and Whyte G.F., J.M. Kelly: The Irish Constitution Ed.) (1994), p. 10. This 
observation is not contained in the 4‘'' edition.

Hogan. G.W. and Whyte G.F., J.M. Kelly: The Irish Constitution (4''' Ed.) (Dublin, 2003) p. 83. 
See Symmons, Clive, Ireland and the Law o f  the Sea (2"  ̂Ed.) (Dublin, 2000).
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legal terms it might be thought that a right that cannot be exercised is something less 

than a traditional legal right.

A striking feature o f the 1937 Constitution for present purposes is that it can 

be viewed as having been designed with a view to accommodating both the existing 

26-county state and in addition a united Ireland without the necessity o f significant or 

perhaps indeed any change. Key to that strategy was the retention in reworded form 

in Article 15.2.2 o f the provision in Article 44 o f the Saorstat Constitution for the 

creation or recognition of subordinate parliaments.'^® While that provision could be 

used for a multitude of purposes, such as, for example, the creation of regional 

parliaments as exist in some jurisdictions, the prime driving force for the insertion of 

the provision was the desire to create a mechanism whereby the Stormont Parliament 

could be accommodated even within a united Ireland. Kohn notes that the original 

wording o f Article 44 o f the Free State Constitution was hedged about with 

limitations, which were deleted at the instance o f the Labour Party, leading to 

suggestions that the provision might lead to the establishment o f local “soviets” 

within the state, a suggestion that Kohn describes as “devoid o f all foundation”. 

However, it is noteworthy that while there was provision for the recognition of 

subordinate parliaments, there was no provision for the recognition o f subordinate 

executives (apart from local government under Article 28A), or indeed of a 

subordinate judiciary, save that inherent in the express provision in Article 34.3.4° for 

lower courts o f a local and limited jurisdiction. This formula does not seem apt to 

encompass for example a regional High Court that did not have limited jurisdiction. 

These omissions could certainly be rectified even well in advance o f Irish unity.

See Hogan, G.W., and Whyte, G.F., op. cit., n. 126, pp. 265-266. The addition o f  “recognition” 
came in 1937.

Kohn, op. cit., n. 58, p. 250.
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It is suggested that, notwithstanding the evident intention and objective o f the 

1937 Constitution to be capable of embodying a united Ireland without amendment, 

this objective could not, for a number of reasons, be realised. The first reason is the 

necessity for constitutional change which is likely to arise simply by virtue o f the act 

of reunification itself Specifically this would involve changes to the Constitution if 

for no other reason than to recognise a subordinate executive for Northern Ireland. 

Indeed even in their re-worded, current form, Articles 2 and 3 do not envisage 

recognition o f a subordinate executive in Ireland. Secondly, apart from the provision 

regarding the Crown, many other aspects of the 1937 Constitution did not 

demonstrate an approach of offering major concession to the British or unionist 

identity. A third way in which the 1937 Constitution could not feature as a timeless 

fi’amework for both the 26-county and a 32-county entity, arises trom the fact that the 

population o f Northern Ireland has no hand, act or part in its creation. The 

Constitution of 1937 is in its origins a 26-county document and it is suggested that in 

the context of national reunification (at an appropriate stage of negotiations in order to 

achieve such an outcome with the maximum degree o f consent and support) the 

Constitution as a whole would be an issue to be put on the negotiating table. Such a 

negotiation would involve the population o f Northern Ireland, in particular the 

unionist population being given an opportunity to have a say in the formation, or at 

least amendment, of the fundamental governing document for the island of Ireland. 

Basic democratic principles would suggest that the opportunity for a review, at the 

very least, o f the Constitution on an all-Ireland basis is highly desirable, if  not 

virtually essential, although such a review would be a matter for the appropriate time 

of the process. It is suggested that in advance of reunification, the unionist population
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of Northern Ireland will be unlikely to engage with the fine detail o f Irish 

constitutional law as the necessity to do so will not at that point have arisen. It seems 

more probable that real engagement with the need of constitutional review will be 

more likely to occur after reunification has been put in place, or at the very least, after 

a successful referendum in Northern Ireland.

It is interesting that the Committee on the Constitution, which reported in

December 1967, made no proposals for change in Article 2 o f the 1937 

Constitution.'^*^ Instead they proposed a re-wording of Article 3 along the following 

lines:

“ 1. The Irish Nation hereby proclaims its firm will that its territory be re

united in harmony and brotherly affection between all Irish men.

2. The laws enacted by the Parliament established by this Constitution 

shall, until the achievement of the nation’s unity shall otherwise require, 

have the like area and extent o f application as the laws o f the Parliament 

which existed prior to the adoption o f this Constitution. Provision may be 

made by law to give extra-territorial effect to such laws” '^'

It may be noted that certain features o f the proposed 1967 re-draft could be

said to be embodied in spirit in the newly revised Articles 2 and 3 enacted by the

people consequent on the Good Friday Agreement. The committee went on to state 

that the reason for providing that law could have extra-territorial effect was to deal

See Committee on the Constitution, Report (Dublin, 1967), p. 5.
Ibid., p. 6.
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with the possible extension of certain national laws to the Continental S h e l f . T h e y  

also observe that changes to Articles 2 and 10 may also be necessary in that respect. 

The 1967 committee also pointed out that the wording of Article 4 regarding the name 

o f the Irish state had possibly lent support to the practice o f describing the name of 

that state in English as “Eire”, a practice which the committee castigated as a 

m i s u s e . T h e y  recommended that the Article be amended so as to simply say in the 

English version that “the name o f the State is Ireland”. Interestingly the first draft of 

the Irish version o f the Constitution would have simply stated that “Eire is ainm don 

Stat.” '̂ ^

The committee went on to consider the fact that Article 5 does not expressly 

define Ireland as a republic, and noted that the President of the Executive Council 

stated in 1937 that were it not for the Northern problem, the Constitution would 

probably contain a proclamation of a r e p u b l i c . W h i l e  it is not essential that the 

Constitution should deal with the republican status o f Ireland, the committee pointed 

out that the modem practice in other jurisdictions is to deal with the matter in the 

Constitution rather than law {viz., the 1948 Act).’^̂  The committee went on to refer a 

number o f matters to the Attorney General for separate report. The first o f these was 

the propriety of referring to the Constitution has having been enacted by the “people 

of Eire” rather than Ireland in the preamble.'^’ The view was expressed that the 

intention may have been to distinguish between the people o f the Irish state and the 

people of the whole island in the matter of adopting the Consfitufion, but

Ibid., p. 6.
Idem..
See 6  Ceaniil, Micheal, Bunreacht na hEireann: Two Texts or Two Constitutions? (Dublin, 2002) 

p. 17.
Committee on the Constitution, op. cit.,, n. 130, p.7.
Idem.

™ Ibid., , p. 141.
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notwithstanding this the feeling of the committee was that the constitutional reference 

should now be amended to refer to “Ireland”.’ *̂

In the decades between 1937 and 1998, the formulation o f Article 3 has been 

challenged strongly by a number of commentators. Among these was John Kelly 

T.D., commenting in the context of the 1981 proposal by Taoiseach Garret Fitzgerald 

to hold a “constitutional crusade” designed to address confessional aspects o f the 

Constitution. Kelly described the reference to a “right” o f jurisdiction over Northern 

Ireland in Article 3 as “not realistic and it is offensive”. H e  went on to comment 

that “to talk about the Irish people when only two thirds of them were allowed to vote 

on this thing is unrealistic anyway.. .it is only a pest as we saw with Sunningdale. It is 

only an obstacle there”. In Kelly’s view, what mattered in relation to Article 3:

“is that it gives extreme unionists an opportunity to say that ‘these people are 

out for our jugular, these people are out to do us in’. That is the only 

importance that Article 3 has but that is a very considerable importance. It 

represents an obstacle even though it is only an option which gives scope for 

unionist rhetoric. It is an obstacle to reconciliation with these people. On that 

basis, it would be better off if  it weren’t there. That was visible in 1937 too 

but, o f course, Mr de Valera wasn’t really interested. He put it in because he 

was trying to demonstrate that he was more Irish than the other side. That was 

his stock in trade.”

Ibid., ,Y>. 141.
Kennedy, Geraldine, “Digging Ditches Deeper -  De Valera’s Legacy”, The Sunday Tribune, 25"' 

October 1981.
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In response to the Fianna Fail criticism that the constitutional crusade and in 

particular any change to Article 3 was “sabotaging Irish unity”, Kelly had the 

following to say:

“They have to say something. Their stock in trade is to try and be more 

‘national’ than anyone else and it has deceived a lot o f simple people for 

a long time. Let’s put it this way. If Fianna Fail had ever made any 

visible steps towards Irish unity, I would take seriously their complaints 

that we are sabotaging it. But, they have never brought the country an 

inch nearer. In fact, they have dug ditches deeper. They have shoved 

the North o f Ireland away, they have repelled it, repelled it absolutely. I 

don’t take that kind of criticism seriously.”

While no doubt the comments reflected the atmosphere of the times, and 

indeed Kelly’s status as a chief rhetoritician o f the Fine Gael party, they do emphasise 

the point that there is a necessity to keep constitutional provisions under review from 

the point o f view o f promoting reconciliation, a message which is equally relevant to 

the present time.

One of the principal effects of the original Articles 2 and 3 was that the 

Articles prohibited the Oireachtas from legislating for the whole island generally until 

such time as a united Ireland was achieved. For that reason it could be argued that 

Article 3 copper-fastens the twenty-six county frame of reference to such an extent 

that in practice constitutional change might have had to have been introduced to
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accommodate any North/South bodies proposed under the original formulation.''*^ 

From a nationalist perspective, this aspect o f Articles 2 and 3 would appear to have 

constituted a significant flaw to such an extent that the virtually meaningless claim of 

“right” to exercise jurisdiction over the whole island in principle would be of little 

value. The claim o f right was not qualified by peaceful means or the consent o f a 

majority o f people in Northern Ireland, although Article 29 commits Ireland to 

peaceful means of resolving disputes in general.

It is o f particular interest that the 1937 Constitution made no provision for all- 

Ireland judicial, executive or parliamentary bodies prior to the achievement o f a 

united Ireland, and made provision only for devolved parliamentary bodies thereafter. 

The absence of provision for a pre-unity all-Ireland judicial body arose in 1974 in 

dealing with the question o f fiigitive political offenders. The Law Enforcement 

Commission in their report o f April 1974,''" considered the possibility o f dealing with 

fugitive offenders in an all-Ireland court, but rejected this proposal on the basis that a 

constitutional referendum would be required. Nonetheless, this proposal o f an all- 

Ireland court was seized on by Fianna Fail as an alternative to the Criminal Law 

(Jurisdiction) Bill 1975 which they opposed. The Fianna Fail analysis o f the Law 

Enforcement Commission Report on this point was that the Commission’s treatment 

o f this solution was described as superficial.''*^

See Humphreys, Richard “Articles 2 and 3 may Copper-fasten Partition”, Ireland on Sunday, 29*  
March 1998.

Law Enforcement Commission, Report (Dublin and London 1974) Prl. 3832 and Cmnd. 5627. See 
also McCall-Smith, Alexander and Magee, Philip “The Anglo-Irish Law Enforcement Report in 
Historical and Political Context” (1975) Criminal Law Review  200 and Redmond, Mary “The Criminal 
Law (Jurisdiction) Act 1976 and the Constitution” (1978) 13 Irish Jurist (n.s.) 1.

See Redmond op. cit., n. 141, p.4.
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An early attempt to allow Northern M.P.s to sit in the Oireachtas but within 

the terms of the 1937 Constitution, was made by Clann na Poblachta in 1948, when it 

was proposed that Northern M.P.s be nominated to the Seanad and then be granted a 

right of audience in the Dail.'"^  ̂ The issue o f representation in Dail Eireann of M.P.s 

for Northern Ireland continue to be pressed by Northern nationalists during the 1950s. 

Ultimately the issue was submitted for the advice o f the Attorney General to the first 

inter party Government, Cecil Lavery, who advised in March 1949 that while the 

request for representation was “natural and proper”, it was impossible “without 

amendment of the Constitution”.

While, as has been seen, the original intention was for the 1937 Constitution to 

transfer without amendment into a united Ireland, this view became increasingly 

untenable over time. The 1967 Report of the Committee on the Constitution admitted 

as much, and in 1972, Jack Lynch accepted that the Constitution was “not suitable for 

a new Ireland” and was “narrower and less generous” than the original principles of 

Irish nationalism had promised.'"*^

Conclusion

Once the British succumbed to “Ulster’s” threat o f unconstitutional violence, 

by cancelling the Government of Ireland Act 1914, partition was set to be imposed on 

the island. The failure of the Boundary Commission, while at one level a historic

Bowman, op. cit., n. 38, pp. 264-265, quoting statement by Sean MacBride T.D. o f  Clann na 
Poblachta in the Irish Press, 21®' January 1948.

Department o f  the Taoiseach, Memorandum for the Government; Six County Parliamentary 
Representatives: Question o f  Attending Dail and Seanad”, 10* March 1949, McGilligan Papers UCDA  
P35 B/146.

Bowman op. cit., n. 38, p. 326, citing Lynch “The Anglo-Irish Problem”, Foreign Affairs, vol. 50, 
number 4, July 1972, pp. 601-617.
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disappointment, in another way was to enable a future nationalist population to aspire 

to unity for all 32 counties. In the meantime, after partition, the two jurisdictions 

largely went their separate ways, and the adoption in 1937 of an expressly 

nationalistic Constitution which did not limit reunification to consensual or peaceful 

means but expressed it as a matter of legal right can be seen in retrospect as hardly 

contributing to actual progress towards unity or reconciliation. It was to take 

momentous events in the life o f the island before a common understanding of shared 

destiny could be forged. The study now turns to examine the legal fall-out from some 

of those key events and the lessons for considering unity in the present day.
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Chapter 3: Towards a common understanding of sharing these islands

Constitutional consolidation

Dismantling the Treaty - 1938 onwards

The final amendment of the Treaty came in 1938 with an agreement to return 

to Irish control the ports retained under Articles 6 and 7 o f the Treaty.'"*^ It is 

significant that during the negotiation on the 1938 Agreement and the related trade 

agreement, the British Government were pressed by de Valera to agree to, and to 

consider, a declaration that would have amounted to not simply not opposing a united 

Ireland in the event o f a wish on the part o f Northern Ireland to join with the South, 

but also adopting the stance o f being persuaders for u n i t y . T h e  text o f the draft 

declaration by the Prime Minister of the United Kingdom as communicated to 

Taoiseach de Valera in January 1938 was as follows:

“The attitude of the United Kingdom Government on the question of 

partition can be briefly defined. They regard any alteration of the present 

posifion as a matter which would have to be discussed between the 

Governments of Northern Ireland and Eire. No development in the 

direction of ending partition could take place except with the consent of 

the Northern Ireland Government.

The ITS did not commence as a series until 1930. 
See Bowman, op. cit., n. 38, pp. 165-166 and 178.
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It is no part of the poHcy or intention o f the Government o f the United 

Kingdom to oppose any arrangement which might be freely and 

voluntarily entered into between the Government o f Eire and the 

Government o f Northern Ireland. If, at any time in the ftiture, conditions 

should change so as to cause Northern Ireland to become favourable to the 

development o f closer relations with Eire, or to the establishment o f a 

united Ireland, the United Kingdom Government, for their part, would 

welcome such an improvement in their mutual relations and, far from 

raising any difficulties, would, on the contrary, be ready to take any 

practicable steps to facilitate any arrangement desired by the two 

parties” .'^*

It is interesting that a U.K. willingness to facilitate a united Ireland by 

consent, having been signalled so clearly in 1938, was to take some decades to 

find fonnal expression in agreement between the two governments. The further 

step, whereby the U.K. Government were to become persuaders for unity, has yet 

to materialise.

This amending Agreement was confirmed in United Kingdom law by the Eire 

(Confirmation of Agreement) Act 1938’'*'’. No legislation was passed in Ireland 

giving effect to the amending Agreement, consistent with the manner in which Article 

29 o f the Constitution sought to limit the effect in domestic law o f international 

agreements, particularly the Treaty. The fact that the treaty was amended in 1938 is 

also to an extent consistent with the view that the Treaty was not impliedly abrogated

Ibid., p. 340, citing PRO DO 35/893/X .l 1/287.
1 & 2 Geo. 6 c. 25.
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in 1937. Morgan queries'^® whether the Government had the Agreement approved 

under Article 29.5.2 of the Constitution. This is a surprising query in that on the very 

next sitting day following the conclusion o f the 1938 Agreement, a motion to approve 

it and the related trade agreements was submitted to the House.

Following the 1938 Agreement and the outbreak of the Second World War in 

1939, discussions between the two Governments took place on the possibility of 

Ireland’s participation in the War linked with the resolution of the partition issue. 

Proposals put by the British Government to de Valera on 26*'’ June 1940 envisaged:

“(1) A British Declaration accepting the principle o f a united Ireland

(2) The immediate establishment of a Joint North/South Body to 

“work out the constitutional and other practical details of the union of 

Ireland”

(3) The immediate establishment o f a North/South Defence Council;

(3) The South to join the Allies “forthwith” and to invite British 

military, naval and air support to help defend the South against invasion;

(5) The South to intern all German and Italian aliens and to suppress

the I.R.A.;

Bowman, op. cit., n. 38, p. 83, n. 32.
D dil D ebates Vol. 71 col. 32, 27* April 1938. Debate continued the following day, Vol. 71 col. 

163, 28* April 1938, and the motion was passed on 29* April 1938, Vol. 71 col. 456.
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(6) The British to provide immediate arms suppHes to the South”.

The Irish response to these proposals was to insist on both a united and neutral

153Ireland, a stance which drew the British concession that while the South might not 

be required to enter the War, it would be required to co-operate with the British 

Armed F o r c e s . I t  is o f significance that formally at least, the consent of Northern 

Ireland was a condition for the British p r o p o s a l s . I n  the result, the proposals came 

to nothing, partly because of a lack of public support, and also in the light of an 

assumption (bolstered by American’s continued neutrality at that stage) that Germany 

would prevail in its conflict with Britain.

The final break with the Crown 1948-1949

The decision to leave the Commonwealth in 1948 has traditionally been seen 

as something of a sudden one and not clearly explained. Some commentators have 

rather superficially suggested that the moving party in the matter was the Minister for 

External Affairs, Sean M c B r i d e . H o w e v e r  the reality is more complex. A first

hand account o f the Declaration in Ottawa in September 1948 that the Government 

had decided to leave the Commonwealth has been given by Patrick Lynch, a former 

official in the Department o f Finance and at the time Economic Assistant to the 

Taoiseach, John A. Costello.

Bowman op. cit., n. 38, p, 229.
Ibid., , p. 230.

^^Ubid., pp. 231.
Ibid., pp. 235-236.
Ibid., pp. 235-238.
See Walsh, Dick “McBride’s Spinning Set Up a Taoiseach on Tour”, The Irish Times, 5'’’ April 

1999, Morgan op. cit., n. 4, p. 85.
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The sequence of events as described by L y n c h b e g a n  when in August 1948, 

the subject o f the Executive Authority (External Relations) Act 1936 was raised in an 

adjournment debate in Dail Eireann.'^^ In that debate, the prospect emerged of the 

introduction of a Private Members Bill for the repeal o f the External Relations Act.’ °̂ 

Even prior to this, Sean McBride’s party, Clann na Poblachta, had included the 

proposed repeal of the 1936 Act in its party platform, and McBride had urged the 

repeal o f the Act when speaking as Minister for External Affairs in Dail Eireann on 

20'*’ July 1948.'^' Tanaiste Norton agreed in Dail Eireann on 6* August 1948 that the 

Act should be repealed, and on the same date de Valera said that Fianna Fail would 

support such a p r o p o s a l . T h e  Canadian announcement was not, therefore, the bolt 

from the blue that has entered the popular consciousness.

Lynch suggests that the matter was raised during informal cabinet meetings 

during the adjournment debate of early August 1948, or during the five subsequent 

formal meetings of the Government in August 1948.'^^ On 8̂ '’ September 1948 while 

the Taoiseach was in Canada, the Government authorised the drafting o f a bill to 

repeal the 1936 Act.'^"*

Lynch, Patrick “Pages from a Memoir”, in Lynch, Patrick and Meenan, James, Essays in M emory o f  
Alexis Fitzgerald  (Dublin 1989), pp. 35-62, p. 41.

See Ibid., p. 43. See comments o f  de Valera D ail D ebates Vol. 112 cols. 2426-2427, 6* August 
1948, to the effect that his Party (then in opposition) would support legislation transferring the powers 
o f  the Crown in international matters to the President. The practice o f  Dail sittings in August strikes 
the contemporary reader as remarkably anachronistic, although in fairness it should be pointed out that 
on its adjournment on 6* August 1948, the Dail rose until 17* November.

Ibid., p. 43, citing an interview in The Citizen, May 1967.
Ibid., p. 44.
Idem.
Ibid., p. 45. The formal meetings were held on lO*, n * ,  19"’, 25* and 31 '̂ August 1948. Again this 

level o f  political activity during the month o f  August strikes the modem reader as quite remarkable.
Ibid., p. 47.
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The Republic o f Ireland Act, passed in 1948 in both languages as a 

consequence, is a particularly strangely drafted piece o f legislation and has given rise 

to very considerable confiision as to the international identity o f the State. If the Act 

was designed to make clear that Ireland is a republic it could have said so very 

simply, but by using the term “the Republic o f Ireland” it has introduced an 

alternative name o f the State into common parlance and indeed into much of the usage 

o f our nearest neighbour. The coming into force of the 1948 Act prompted the 

enactment in the U.K. o f the Ireland Act 1949, which for present purposes is o f 

interest primarily because it included once again the guarantee that Northern Ireland 

will not cease to be part o f the U.K. or o f Her Majesty’s dominions without the 

consent o f its Parliament. Section 1(1) o f the Ireland Act 1949 declared that the Irish 

state ceased to be part of His Majesty’s dominions as and from the 18'’’ day of April 

1949, being the date o f commencement o f the Republic o f Ireland Act 1948 by the 

Republic o f Ireland Act 1948 (Commencement) Order 1949'^^. Section 1(3) o f the 

1949 Act went onto say that the part o f Ireland heretofore known as Eire may be 

referred to “by the name attributed thereto by the law thereof, that is to say, the 

Republic o f Ireland”. Again, while this statute is factually inept in that the name “the 

Republic o f Ireland” is not a name attributed to Ireland by law, in that it is a 

“description” rather than a “name”, one might also have to concede that the unhappy 

drafting o f the 1948 Act very much left Ireland open to this type o f 

mi scharacteri sati on.

Section 1(2) o f the Ireland Act 1949, subsequently repealed by the Northern 

Ireland Constitution Act 1973, declared firstly that Northern Ireland remained part o f

S.I. No. 27 o f 1949.

63



His Majesty’s dominions and of the United Kingdom, and, secondly, that in no event 

will Northern Ireland or any part thereof cease to be part o f His Majesty’s dominions 

and o f the United Kingdom without the consent o f the parliament of Northern Ireland. 

While the 1949 Act reinforced the role of the consent of the Northern Ireland 

parliament which had previously surfaced in the Act of 1920, the earlier provision 

related only to the question o f the establishment or not o f a parliament of Ireland. 

Section 1 of the Ireland Act 1949 went much further, giving the Northern Irish 

parliament a veto function in any proposal to terminate the status o f Northern Ireland 

or any part thereof as a part of either the United Kingdom specifically or His 

Majesty’s dominions generally. It did not follow fi"om section 1 o f the Ireland Act 

1949 that effect would be given to a positive decision by the Northern Ireland 

parliament to terminate its status in either respect.

Morgan points out two features of the requirement that the veto be exercised 

by parliament rather than the people of Northern Ireland, which must be regarded as 

unsatisfactory. The first is that because of the electoral system then applying pursuant 

to the 1920 Act, “a nationalist majority in the Commons would not have been 

followed, because of electoral delays, by a nationalist majority in the senate for four 

years” because of the fact that it would take time for a new Senate to be elected so 

as to be reflective of a new hypothetical nationalist majority in the populace of 

Northern Ireland. Secondly, “theoretically, the sovereign -  on the advice o f United 

Kingdom ministers -  could have withheld the royal assent to a secessionist Northern 

Ireland act”.’^̂  However, Morgan points out in respect of the Ireland Act 1949 that:

See Morgan, op. cit., n. 4 p. 44, n. 5. 
Idem.
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“The sovereign Parliament, however, did not -  in United Kingdom law -  

fetter its option of expelling Northern Ireland without consent o f the local 

parliament; the constitutional guarantee was not entrenched”.'^*

The requirement in the Ireland Act 1949 that the consent o f the Northern 

Ireland Parliament would be necessary for a proposal that Northern Ireland cease to be 

part of the United Kingdom is in a number o f quite crucial respects very different 

from the provision o f the Good Friday Agreement that a consent o f a majority o f the 

people is required. The Northern Ireland Parliament consisted o f a House of 

Commons, a Senate, and a Governor o f Northern Ireland, and its composition was 

liable to distort the majority will in two ways. Senate elections were staggered, so 

that as Calvert comments, “[i]t would, therefore, take two Senate elections, i.e. a 

minimum period of from four to eight years for the Upper Chamber to become an 

accurate reflection of the Lower, assuming no change in the composition of the Lower 

House in the meantime”. I n  the event o f a deadlock between the two Houses, a 

joint sitting was to take place so that, as Calvert pointed out in 1968, “as the Senate is 

at present constituted, nationalists would require to win 36 o f the 52 seats in the 

House of Commons in order to gain immediate majority in a joint session”. 

Calvert’s unsurprisingly self-satisfied conclusion as to the position was that:

“the Senate’s blocking power therefore conduces towards obstructing 

sudden change from the present status quo. If it be admitted that a 

decision to change the constitutional status is a momentous one, it may 

well be considered that the Senate’s blocking power and the deadlock

Ibid., p. 44.
Calvert, Harry, Constitutional Law in Northern Ireland  (London and Belfast 1968) p. 140.
Ibid., p. 140.
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mechanism are vital parts in an ingenious and finely adjusted 

mechanism”.'^'

Calvert notes (with unsurprising apparent unconcern) the at times massively 

unrepresentative manner in which House o f Commons constituencies were, by law, 

determined. Under the Government of Ireland Act 1920, the Stormont Parliament 

was entitled to legislate with respect to electoral law but could not alter the total

172number of seats in the House of Commons which was fixed at 52. While the 

original manner o f election was envisaged in the 1920 Act as involving ten non

university constituencies returning 48 members by proportional representation, as 

well as a university seat,’^̂  this was quickly overturned by the unionist majority at 

Stormont which enacted legislation abolishing proportional representation and multi

member seats and creating 48 single member constituencies on a first past the post 

s y s t e m . N o  systematic commission or other procedure for review of the 

constituencies was in place, and consequently Calvert was able to write in 1968 that 

“the size of individual constituencies varies greatly between extremes o f about 7,000 

and 43,000”.'^^ Writing six years after the constituencies had then most recently been 

revised by the Electoral Law Act (N.I.) 1962,'^^ Calvert coolly commented that “the 

provision empowering the Stormont Parliament to legislate with respect to electoral

177boundaries enjoins it to have regard to the population of constituencies but no

Idem.
1920 Act, ss. 5 and 14(2).
Ibid., Fifth Schedule, Part II.
House o f  Commons (Method o f  Voting and Redistribution o f  Seats) Act (N.I.) 1929 (19 Geo. 5 c. 

5), s. 1.
Calvert op. cit., n. 169, p. 141.
1962 c. 14, Second Schedule.
1920 Act, s. 14(5).
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regular review is undertaken and in the last and quite recent legislation^^* many 

existing discrepancies were perpetuated and have since become more aggravated”.

Even the qualification for the franchise did not escape unionist attention with a 

view to distorting the democratic will. The franchise for House o f Commons 

elections was conferred not simply on residents o f Northern Ireland but also on 

persons and their spouses who occupy business premises in any constituency. The 

legislation also permitted a voter to be registered in and to vote in more than one 

constituency where for example he or she resided in one constituency and carried out 

business in one or more other constituencies.'*' In this respect Calvert concedes that 

“the system is this somewhat weighted in favour o f commercial interests”.'*^ Electors 

had to be British subjects -  citizens of Ireland were not mentioned in this context.'*^ 

Candidates for election to the Parliament o f Northern Ireland were also required to 

make a solemn declaration that they recognised the lawful authority o f the Parliament 

o f Northern Ireland “a requirement which bears the marks o f Northern Ireland’s 

constitutional insecurity on its face”.'*"̂

What is also o f significance, apart from this extraordinary catalogue of 

manipulation and abuse itself (which perhaps with some cosmetic modification would 

no doubt have been cheerfully employed by unionism to prevent the wishes o f a 

fiiture nationalist majority of the population from being translated into a decision of

I.e. the Electoral Law Act (N.I.) 1962, Second Schedule.
Calvert, op. cit., n. 168, p. 142.
Ibid., pp. 142 and 143.
Ibid., p. 143.

^̂ Îdem.
Ibid., p. 142, although persons previously qualified to vote who were not British citizens were 

entitled by the 1962 Act to the franchise.
Ibid., p. 145, referring to Electoral Law Act (N.L) 1962 Schedule 4, rule 9.
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the Northern Ireland Parliament), is the fact that Her Majesty’s Government of the 

United Kingdom stood idly by while these abuses and assaults on democracy were 

being enacted into law in Stormont, a supine idleness which spans administrations of 

all hues and over four decades.

A new approach to the totality of relationships

A complete history o f Northern Ireland is outside the scope o f the present 

work, but in this section it is proposed briefly to examine a number o f key points 

along the journey towards the common approach to the totality o f relationships in 

these islands that is reflected in the Good Friday Agreement. The key stages that will 

be noted in this section are the original border poll, Sunningdale, the Forum and the 

Anglo-Irish Agreement.

A new approach to unity was outlined when on 15'  ̂ November 1971, the 

Conservative Prime Minister Edward Heath announced a new policy o f neutrality in 

respect of a united Ireland in a speech to the Mansion House in London, stating that 

“if  at some future date the majority of the people of Northern Ireland want unification 

and express that desire in the appropriate constitutional manner, I do not believe any

I o z

British Government would stand in the way”.

See Bogdanor, Vemon, “Devolution: The Constitutional Aspects” in University o f  Cambridge 
Centre for Public Law, Constitutional Reform in the United Kingdom: Practice and Principles 
(Cambridge, 1998) pp. 9-20 at p. 10 for the challenge to this policy by Labour backbenchers including 
Paul Rose M.P. Gerry Fitt M.P. (later Lord Fitt) has also frequently been credited with forcing the U.K. 
Government to pay attention in Parliament to what was being done in Her Majesty’s name in Northern 
Ireland, by challenging the convention that Northern Ireland devolved matters were not discussed at 
Westminster - see for example Keenan, Dan “Currie pays warm tribute to Fitt” The Irish Times 14* 
March 2006 p. 8.

Morgan, op. cit., n. 4, p. 89, n. 52. See also Northern Ireland Office, The Future o f  Northern 
Ireland, A P aper fo r  Discussion, October 1972, p. 34.
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The discredited Northern Ireland parliament was prorogued for one year on 

30^ March 1972 by virtue o f section 1(3) and (5) o f the Northern Ireland (Temporary 

Provisions) Act 1972.’^̂  The 1972 Act provided for an alternative mechanism of 

legislation by means o f Order in Council. By reason o f the prorogation o f the 

Northern Ireland parliament, section 1 o f the Ireland Act 1949 was not operable as

originally intended, or as Morgan strangely and not entirely accurately puts it

188“became voidable”. Accordingly, section 2 o f the Northern Ireland (Temporary 

Provisions) Act 1972 went on to provide that “nothing in this Act shall derogate or 

authorise anything to be done in derogation from the status o f Northern Ireland as part 

o f the United Kingdom”. As Morgan points out “the guarantee was strictly worthless 

-  in domestic law -  since the sovereign parliament could not bind itself’.'*^

The Northern Ireland (Border Poll) Act 1972'^” provided for the holding o f a 

border poll as promised at prorogation. Two questions were asked on the ballot paper 

for the poll which took place on March 1972 -  these were essentially whether 

Northern Ireland should remain part o f the United Kingdom or be joined with “the 

Republic o f Ireland” outside the United Kingdom.'^' While 99% of those who 

participated voted in favour o f remaining part o f the United Kingdom, 41.3% of the 

electorate did not vote.'^^ The Act was repealed by the Northern Ireland Constitution 

Act 1973, which Act introduced a reworded veto on a change in the status of 

Northern Ireland as part o f the United Kingdom and o f Her Majesty’s dominions. By 

section 1 o f the 1973 Act there was to be no change in that status without “the consent

187 jg,y2 C.22. See Morgan, op. cit., n. 4, p. 45.
See Morgan, op. cit., n. 4, p. 48.
Ibid., p. 49.
1972 C.77.
See Morgan, op. cit., n. 4, p. 49.

1973 c. 3 6 s .4 1 (l) ,S ch . 6Pr. I.
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of the majority o f the people o f Northern Ireland voting in a poll for the purposes of 

this section in accordance with schedule 1 to this A cf’.'̂ "* The significant change 

from the previous formulation was that the veto would be exercised by a majority of 

the electorate rather than by the now defunct parliament. The parliament itself was 

abolished by the Act and replaced by a new assembly. The basic test for a change in 

the status o f Northern Ireland has remained that set out in the 1973 Act. The 

substance of this formula is reflected in that contained in the Good Friday Agreement 

o f 10* April 1998. It is important to emphasise that both the 1973 Act and crucially 

the 1998 formula relate to a majority of the electorate who actually turn out to vote in 

any particular poll. Neither formula requires the consent of an absolute majority of 

the electorate, or requires the consent of the electorate but subject to a proviso that a 

certain percentage turns out to vote (as in a so-called “ordinary” (i.e., non

constitutional) referendum under the Constitution of Ireland). Nor does either test 

include a requirement that consent be forthcoming from both communities. There is 

no legal or political justification for the concept of “dual consent” for a united Ireland 

as there is no such requirement for a united Kingdom. Descriptions of a united 

Ireland as an “agreed Ireland” are possibly apt to mislead in that regard. Schedule 1 

o f the Act went on to say that the first poll was to be held on a date prescribed by the 

Secretary o f State on or after 9̂ '’ March 1983 and not more frequently than ten years 

after that date. The details in relation to electoral law were to be prescribed by the 

Secretary of State.

Sunningdale

1 .
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The Northern Ireland Constitution Act 1973 made provision for a Northern 

Ireland executive which took office on 1®‘ January 1974 and lasted less than five 

months. The conference between the Irish and British Governments, and the parties 

involved in the Northern Ireland Executive (Designate) held at Sunningdale in 

England took place on 6'*' -  9̂ '’ December 1973. At the conclusion of the conference, 

which was intended to be the first stage o f a talks process, an agreed communique was 

issued. The text o f the communique appears in ftill in the report of Boland v. An 

Taoiseach}'^^ Paragraphs 5 and 6 provided as follows:

“5. The Irish Government fully accepted and solemnly declared that 

there could be no change in the status o f Northern Ireland until a majority 

o f the people o f Northern Ireland desired a change in that status.

The British Government solemnly declared that it was, and would remain, 

their policy to support the wishes o f the majority o f the people o f Northern 

Ireland. The present status of Northern Ireland is that it is part o f the 

United Kingdom. If in the future the majority o f the people of Northern 

Ireland should indicate a wish to become part o f a united Ireland, the 

British Government would support that wish.

6. The conference agreed that a formal agreement incorporating the 

declarations o f the British and Irish Governments would be signed at the 

formal stage of the conference and registered at the United Nations.”

[1974] I.R. 338 at pp. 343-350.
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The wording of the commitment o f the British Government to support unity is 

also somewhat different to that o f the Irish Government in the sense that while the 

Irish Government concedes that there can be no change in the status o f Northern 

Ireland until “a” majority o f the people o f Northern Ireland desire such a change, the 

wording proposed on behalf o f the British Government is that a united Ireland would 

require an expression of wish by “the” majority of the people of Northern Ireland. 

This is more than a semantic difference in the sense that while “a” majority is a 

simple test referring to 50% plus one of those participating in a referendum, a 

requirement for the consent of “the” majority might be construed as a requirement for 

consent on behalf of the unionist community as such, a consent which by definition 

could never be forthcoming as it contradicts the raison d’etre o f unionism. The logic 

o f requiring consent o f “a” majority is irresistible and indeed the subsequent 

instruments in the form of the 1985 Anglo-Irish Agreement and the Good Friday 

Agreement itself adopt this language.

Paragraph 7 o f the communique stated that “the conference agreed that a 

Council of Ireland would be set up”, which would “comprise a Council of Ministers 

with executive and harmonising functions and a consultative role, and a Consultative 

Assembly with advisory and review functions”. The Council of Ministers, which 

would act by unanimity, would comprise Ministers from the Irish Government and the 

Northern Ireland Executive. The Consultative Assembly would consist o f thirty 

members from Dail Eireann and thirty members from the Northern Ireland Assembly. 

There would be a Secretariat to the Council, to be headed by a Secretary General. 

Paragraph 8 o f the communique envisaged that the first step in relation to Execufive 

functions would be to define and agree these in detail, and that accordingly studies
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would be set in hand prior to the formal stage of the conference to report on areas o f 

common interest “in relation to which a Council o f Ireland would take executive 

decisions, and, in appropriate cases, be responsible for carrying those decisions into 

effect”. In a pragmatic and sensible approach to identifying the areas where the 

Council might act in terms of harmonisation, the objectives to be borne in mind were 

stated to include the following:

“(1) To achieve the best utilisation o f scarce skills, expertise and 

resources:

(2) To avoid, in the interests of economy and efficiency, unnecessary 

duplication o f effort: and

(3) To ensure complementary rather than competitive effort where this 

is to the advantage o f agriculture, commerce and industry”.

A number o f areas o f possible executive action by the Council o f Ireland were 

identified as follows:

“(a) Exploitation, conservation and development o f natural resources and 

the environment:

(b) Agricultural matters (including agricultural research, animal health and 

operational aspects of the Common Agriculture Policy), forestry and 

fisheries:

(c) Cooperative ventures in the fields o f trade and industry:

(d) Electricity generation;

(e) Tourism;
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(f) Roads and transport;

(g) Advisory services in the field of public health;

(h) Sport, culture and the arts.”

It might be thought that rather than a united Ireland in embryo, these fields of 

cooperation represented areas where pragmatic mutual benefit might flow to both 

North and South from a closer degree o f cooperafion. It might also be thought that 

the areas ultimately agreed in the context o f the Good Friday Agreement represented 

some loss of opportunity to maximise the degree o f mutual benefit from cross-border 

cooperation.

Paragraph 11 of the communique agreed that the Council would be invited to 

consider in what way the principles of the European Convention on Human Rights 

and Fundamentals Freedoms would be expressed in domestic legislafion in each part 

o f Ireland, and whether further legislation or the creation o f other institutions is 

required. It was to be twenty five years before the potential o f this Agreement began

to be realised through the enactment of the Human Rights Act 1998'^^ in the United

197Kingdom and the legislation in Ireland establishing the Human Rights Commission

1 Q Rand incorporating the European Convention. The Governments also agreed to 

cooperate “under the auspices o f a Council of Ireland through their respective police 

authorities. To this end, the Irish Government would set up a Police Authority, 

appointments to which would be made after consultation with the Council of 

Ministers of the Council o f Ireland. In the case of the Northern Ireland Police

'96 jggg   ̂ 4 2  annotated by D uffy, Peter and Stanley, Paul, (1998) C urrent L aw  Statu tes 42..
Human Rights C om m ission A ct 2000  (N o. 9 o f  2000) and Human R ights C om m ission  

(Am endm ent) A ct 2001 (N o. 35 o f  2001).
European Convention on Human Rights A ct 2003 (N o. 20 o f  2003).
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Authority, appointments would be made after consultation with the Northern Ireland 

Executive, which would consult with the Council o f Ministers of the Council of 

Ireland”. T h e  commitment to establish a Police Authority in Ireland appears to 

have vanished without trace.

The communique was o f course unsuccessftilly challenged in Boland, and for 

present purposes it is sufficient to note that Mumaghan J. rejected the contention 

either that the document acknowledged that Northern Ireland was part of the U.K., (“it 

does nothing o f the sort”) or prevented re-integration without a majority in favour (“I 

would regard that as no more than a statement o f policy”) . O n  appeal the Chief 

Justice held that “[t]he “status o f Northern Ireland” and the acceptance of it is, to my 

mind, a reference to the de facto  position of Northern Ireland and to nothing else, and 

the respective declarations are no more than assertions o f the policies of the respective 

Governments and matters clearly within their respective executive ftinctions”.̂ *’’ 

O’Keeffe P. agreed with the judgment of the Chief Justice but added:

“An acknowledgement by the Government that the State does not claim to 

be entitled as o f  right to jurisdiction over Northern Ireland would in my 

opinion be clearly not within the competence o f the Government having 

regard to the terms of the Constitution. I cannot presume that the 

Government would consciously make an acknowledgement of that kind 

and, accordingly, I accept the view o f the Chief Justice that clause 5

Sunningdale Communique, par. 15. 
“̂ [1974] I.R. 338 at p. 352.

Ibid., at p. 362.
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represents no more than a reference to the de facto  position of Northern 

Ireland coupled with a statement o f policy with regard thereto.”

This was the perhaps unpalatable and, in the High Court and otherwise in the 

Supreme Court, unstated, corollary to the court’s position that a statement regarding 

the de facto position o f Northern Ireland was acceptable. The concept that the 

twenty-six county institutions were entitled as o f legal right to jurisdiction over the six 

counties was, at the best of times, somewhat artificial and in any event by 1974 had 

long passed its sell-by date in terms of constitutional nationalism as the Sunningdale 

communique itself illustrated. That is not to say that the people of the island of 

Ireland did not (and do not continue to) have a recognisable right to self- 

determination, but rather that the particular formulation in Article 3 o f the 1937 

Constitution was open to criticism on grounds of locating the source of the claim with 

the twenty-six county institutions rather than the Irish people themselves, apart from 

any criticism that might be made as to the practicable value of the Articles (possibly 

negative, if  for no other reason than their effect in copper-fastening partition). 

Overall, the fall-out from the Boland case was perceived as not only not advancing 

the cause o f peace, reconciliation and political progress on the island of Ireland, but 

rather setting that cause back perhaps significantly. On one view, if  the approach 

taken by the 1967 Committee on the Constitution had been followed, namely to bring 

up to date the sentiment embodied in Articles 2 and 3, the Supreme Court would not 

have found itself in what is hard to see as other than an embarrassing position of 

upholding the Sunningdale communique on a narrow basis. It was perhaps the then 

relatively recent embarrassment of the Boland decision that prompted Chief Justice

Ibid.. at pp. 363-364.
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O’Higgins and the other members o f the Supreme Court to refine the right involved in 

Article 3 as existing on the political rather than the legal plane, when that matter came 

to be considered in Re Criminal Law (Jurisdiction) Bill 1975. As against that view, 

the fact that the “unreconstructed” versions o f Articles 2 and 3 were in place in 1998 

facilitated the negotiations regarding replacement of those Articles in the context o f a 

balanced political settlement.

The joint communique issued by the Irish and British Governments in 1974, 

which recognised that there could be no change in the current status o f Northern 

Ireland without a consent of a majority of its people, represented a new departure for 

Irish constitutional law and a reinstatement o f the inherent logic o f the 1920 to 1937 

position; that being a position which envisaged that Northern Irish membership or 

otherwise o f a united Ireland would be a matter principally to be determined by a 

majority of the population of Northern Ireland. The real significance of the 1974 

approach was the recognition that while a majority (i.e. 50% plus 1) voting in a 

referendum would determine to which state Northern Ireland belonged, provision 

would have to be made for the minority whose sense of belonging to the state, as this 

determined, would not otherwise be secured. This provision was to take the form of a 

power-sharing executive to be established for Northern Ireland. In this respect, the 

fundamental insight and a route-map towards a lasting agreement contained within 

Sunningdale ultimately bore fhiit in the Good Friday Agreement - described by 

Deputy Leader of the S.D.L.P., Seamus Mallon M.P. as “Sunningdale for slow 

leamers”.̂ °̂

See Moriarty, Gerry “Party faithful look on Mallon as the heavyweight puncher who will leave 
political opponents bloodied”, The Irish Times, 2"̂  April 1997 p.4.
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A significant difference between Sunningdale and the Good Friday 

Agreement was the intergovernmental nature o f  the Sunningdale Agreement, by 

contrast with the bifurcated nature o f the Good Friday Agreement embodying both 

inter-govemmental and multiparty aspects. In that respect a unique strength o f the 

Good Friday Agreement is that it formally ties in the Northern Irish parties as well as 

the two Governments into the permanent arrangements made by it.

Following the Sunningdale Communique, the S.D.L.P. claimed that the British 

Declaration that it would support a united Ireland if  this had majority support in the 

North was “the precise declaration sought from the British by Mr de Valera in 

1 9 4 9 ” 204 However, this does not seem to be correct in the sense that while a 

declaration o f British support for unity if  a majority o f Northern Ireland so wished 

was part o f what de Valera sought in talks with the British Government, it was not the 

totality o f what was sought. The fact that the British were prepared to support a 

united Ireland with majority support in Northern Ireland would in and o f  itself 

contradict the theory that the British presence in Northern Ireland was on the basis o f 

a selfish or strategic interest on their part. However, this was not made explicit until a 

later date in the context o f Secretary o f State Brooke’s statement in the early 1990s. 

The other part o f the declaration sought by de Valera was a public declaration from 

the British Government that they were prepared to be persuaders for unity -  a 

declaration that is still awaited at time o f writing.

See Anon., “Sunningdale gives unity declaration sought by de Valera in 1949, T.C.D. meeting told”, 
The Irish Times, 17* January 1974, reporting comments o f  Hugh Logue during a T.C.D. Historical 
Society debate on the motion “That a united Ireland is an impossible dream” (Auditor, James 
Connolly).
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The Forum

In 1982, Taoiseach Garret Fitzgerald proposed an initiative o f having a 

“constitutional crusade” to deal with unsatisfactory aspect o f the 1937 Constitution, 

although little practical came of this -  as Hogan put it, the crusade “never really got 

off the ground”.̂ ®̂ His other significant initiative, around this time, the establishment 

o f the New Ireland Forum, however, had much more success. Fitzgerald points out 

that the terms o f reference o f the Forum deliberately omitted the question o f unity, 

and referred only to the achievement o f peace and stability in Northern Ireland. 

Fitzgerald stated that “without the Forum there would have been no Anglo-Irish

907Agreement”, and that the principles enunciated by the four constitutional nationalist 

parties of Ireland became almost word for word the basis of the Preamble to the 1985 

Agreement.^'’*

The critical issues addressed in that regard by Fitzgerald were firstly measures 

to enable Northern nationalists to “identify with these structure of government, the 

administration of justice and the security forces in Northern Ireland”,̂ ®̂  thereby 

addressing what he perhaps optimistically described as the “root cause o f  violence”. 

Secondly, a making clear on the part o f the British Government that it had no desire to 

retain control o f Northern Ireland regardless o f the wishes o f its inhabitants, and that 

the matter o f Irish unity was one for agreement between majorities o f Irish people.

Hogan, G.W., “Law and Religion: Church-State Relations in Ireland from Independence to the 
Present Day” (1987) 35 American Journal o f  Com parative Law  47 at p. 92.

Fitzgerald, Garret “The Anglo-Irish Agreement 1985”, in Lynch, Patrick and Meenan, James, 
Essays in M emory o f  Alexis F itzgerald  (Dublin 1989) p. 233 at p. 236.

Ibid., p. 238.
Ib id , p. 238.
Ibid., p. 240.
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North and South and for them alone.^'^ Thirdly, that there would be an attempt to 

confront and meet the fear o f the unionist community in the event o f it being 

transferred back into a united Ireland.

The purpose o f the New Ireland Forum was to consider the manner in which 

lasting peace and stability could be achieved in a new Ireland through the democratic 

process, and to report on possible new structures and processes through which this 

objective might be ach ieved?" Its report characterised the 1920 partition 

arrangements as “arbitrary’', and stated that:

“The intention underlying the creation o f  Northern Ireland was to establish 

a political unit containing the largest land area that was consistent with

• • 213maintaining a permanent majority o f unionists.”

The 1920 arrangements were characterised, quite reasonably it might be

thought, as a failure, not only because o f  the denial o f the right o f nationalists in

Northern Ireland to “political expression o f their Irish identity” ,^''’ but also because o f

the failure o f  the British Government to accept the democratically expressed wishes o f

the Irish people that Ireland should be a single political unit.^'^ The reintroduction o f

direct rule was characterised as a clear acknowledgement by the British Government

^16o f the failure o f the 1920 arrangements."

Idem.
■" New Ireland Forum, Report, 2"'* May 1984, par. 1.1, p. I. 

Ibid.. par. 3.1.
Ibid., par. 3.2.
Ib id . par. 3.3.
Ibid., par. 3.3.
Ib id . par. 3,4.
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The threat o f unconstitutional unionist violence directed against a 

democratically mandated all-Ireland political unit was underlined by the Forum as 

follows:

“During the Home Rule for Ireland debates in the British Parliament in 

1912, many arguments were advanced by British political leaders in favour 

o f maintaining the unity o f Ireland. The British Government had 

introduced a Bill that proposed to give Ireland a separate parliament with 

jurisdiction over her internal affairs while reserving power over key issues. 

However, faced with the unionist threat to resist this Bill by unlawful 

force, the British Government and Parliament backed down, and when the 

Government o f Ireland Act o f 1914 was placed on the Statute Book in 

Westminster, there was a provision that it would not come into operation 

until after Parliament had an opportunity o f making provision for Ulster by 

special amending legislation. The message -  which was not lost on 

unionists -  was that a threat by them to use violence would succeed. To 

the nationalists, the conclusion was that the democratic constitutional 

process was not to be allowed to be effective. This legacy continues to 

plague British-Irish relations today” .^'^

The warning sounded in this passage is by no means o f  historical interest only 

and would continue to be to the forefront in the event that a democratic majority in 

Northern Ireland in favour o f a united Ireland were to begin to materialise.

Ibid., par. 3.5.
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In addition the report spelled out some of the consequences o f the realities 

behind the perhaps laconic phrase “denial o f identity”:

“Apart from a few local authorities and the power-sharing executive which 

was briefly in being following the Sunningdale Agreement o f 1973, they 

have had virtually no involvement in decision-making at the political level.

For over 50 years they lived under a system of exclusively unionist power 

and privilege and suffered systematic discrimination. They were deprived 

of the means of social and economic development, experienced high levels 

o f emigration and have always been subject to high levels of 

unemployment” . '̂*

The report likened the “extremist action by a section of the unionist 

community”^’̂  which brought down the Sunningdale arrangements in 1974 to the 

earlier back down of 1914 and commented “to unionists it reaffirmed the lesson that 

their thieat to use force would cause British Governments to back down”."

The Forum drew distinction between the formal position of the British 

Government on constitutional issues, contained in section 1 of the Northern Ireland 

Constitution Act 1973, and the position “in pracfice”^ '̂ which was an extension of 

this constitutional principle to become “an effective unionist veto on any political 

change affecting the exercise of nationalist rights and on the form of Government for

Ibid., par. 3.9 
Ibid .  par. 3.16. 
Idem.
Ibid. par. 4 . \.
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Northern Ireland”. For the Forum, the problem was deeply rooted in the political 

deadlock and lack o f equality o f rights for nationalists created by the “artificial 

political majority in the North”.̂ ^̂  British policy, tending to address the crisis as a 

security p r o b l e m , w a s  characterised by “immobility and short term focus”.̂ ^̂  The 

parties represented in the Forum reaffirmed that their shared aim of a united Ireland 

would be pursued only by democratic political means and on the basis of 

agreement, but also took the view that the aim o f nationalists in seeking Irish unity 

was to;

“Promote an Irishness that demonstrates convincingly to unionists that the 

concerns o f the unionist and Protestant heritage can be accommodated in a 

credible way and that institutions can be created which would protect such 

concerns and provide fully for their legitimate s e l f - e x p r e s s i o n . T h e  

Forum sought to identify strands o f the unionist identity both in terms of 

what unionists sought to prevent (undue influence by the Catholic Church, 

the breaking of the link with Britain and the loss o f their dominant 

position) but also what they sought to preserve, which the Forum 

identified as essentially Britishness, Protestantism and the economic 

advantages o f the British link.^^^

Idem.
Ibid.. par. 4.2. 
Ibid., par. 4.3. 
Ibid., par. 4.6. 
Idem.
Ibid.. par. 4.8. 
Ibid., par. 4.9.
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The Forum, whose overall analysis o f the problem by way of official and 

cross-party examination was virtually unprecedented, pressed home its advantage by 

asserting that “before there can be fundamental progress, a major reassessment by 

Britain o f its position is now e s s e n t i a l . T h e  challenge for the Forum was to shake 

the British Government out of the lethargy of presiding over political stagnation, and 

to engage with the British Government so as to move forward towards political 

progress, out of which other developments might come. The alternative, the Forum 

commented, was “fiirther chaos”.^ '̂ In a key passage, the Forum summarised the way 

forward by saying that:

“The solution to both the historic problem and the current crisis of 

Northern Ireland and the continuing problem of relations between Ireland 

and Britain necessarily requires new structures that will accommodate 

together two sets of legitimate rights:

The right of nationalists to effective, political, symbolic and administrative 

expression of their identity: and

The right of unionists to effective political, symbolic and administrative 

expression of their identity, their ethos and their way o f life”.

It necessarily followed from this that “a settlement which recognises the 

legitimate rights of nationalists and unionists must transcend the context o f Northern

par. 4.12.
Idem.
Ibid., par. 4.15.
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Ireland”.̂ ^̂  The Forum also stressed that the new political, administrative and 

symbolic expression and protection for both identities must be “secure and 

durable”, a  criterion which has so far unfortunately not been met by the Good 

Friday Agreement it might be observed. The Forum parties expressed their 

conviction that a united Ireland would offer the best and most durable basis for peace 

and stability, and spelled out its advantage and attractions:

it would restore the historic integrity o f Ireland and end the 

divisions in the country.

it would enable both traditions to recover and foster the best and 

most positive elements in their heritages.

It would provide the most promising framework for mutual 

interaction and enrichment between the two communities.

It would give unionists the clearest sense that all o f Ireland, in all 

its dimensions and not just Northern Ireland is their inheritance 

and the opportunity to share in the leadership and to shape the 

future o f a new Ireland.

It would end the alienation and deep sense o f injustice felt by 

nationalists.

It would provide a framework within which agreed institutions 

could apply economic policies suited to the particular and largely 

similar economic circumstances and interests o f both parts o f the 

country, and in which economies o f scale and the possibilities of 

integrated planning could be fully exploited.

Ibid., par. 4.16.
Ibid.. par. 5.2(4)
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It would best allow for the advancement internationally o f the 

particular and largely common interests o f Ireland, North and 

South and for the contribution, based on distinctive shared 

values, which the people of all traditions can make to the 

European and international communities.

It would end the dissipation of energies in wasteful divisions and 

redirect efforts towards constructive endeavour, thus giving a 

major impetus to the social, cultural and economic development 

o f the entire country.”

The particular form of unity which the Forum would wish to see established 

was a unitary state,^^^ a perhaps surprisingly hard-line preference and one which was 

to fade in the intervening decades, to the extent that the S.D.L.P. at least is now 

committed to a policy of two jurisdictions within a united Ireland.^^^ The Forum 

stated that a unitary state would require a new, non-denominational constitution, to be 

formulated at an all round constitutional conference convened not only by the Irish 

Government, but also, perhaps surprisingly, by the British Government. The 

European Convention on Human Rights and Fundamental Freedoms^^^ would be 

incorporated in the Constitution,^"*® and there would be built-in protections for the 

unionist minority, for example the need for a weighted majority in Parliament on 

certain issues, or a blocking power for the Seanad.^"*'

Ibid., par. 5.5.
Ibid., par. 5.7.
See Social Democratic and Labour Party, A United Ireland and the Agreement: A Better Way to a 

Better Ireland  (Belfast, 2005).
N ew  Ireland Forum, op. cit., n. 211, par. 6.1.
European Convention on Human Rights and Fundamental Freedoms done at Strasbourg on the 4'*' 

November 1950 (E.T.S. No. 5).
N ew  Ireland Forum, op. cit., n. 211, par. 6.2.
Ibid., par. 6.4.
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As regards citizenship, the Forum envisaged that unionists would 

automatically acquire Irish citizenship,^'’̂  but without prejudice to that, those who at 

present held British citizenship, would continue to enjoy it and could pass it on to 

their children.^'*^ Further recognition o f the unionist identity would come through an 

Irish-British Council with both intergovernmental and inter-parliamentary structure 

which would acknowledge the unique relationship between Ireland and Britain and 

provide expression of the long established connection which unionists have with 

Britain. '̂*'* The Forum envisaged that while the Irish language would continue to be 

fostered and made accessible by the State, there would not be any “compulsion or 

imposition on any section’’.̂ '̂  ̂ Little seems to have been done either in terms of the 

letter or the spirit o f this aspiration, perhaps on the basis that moving away from 

compulsion in respect o f the Irish language is something to be postponed pending the 

reintegration o f the national territory. However, it is clear that a continuing level of 

compulsion remains in respect of the Irish language, some of which has legal backing, 

a situation which is possibly not in the interests of the language itself and arguable not 

in the interests o f cherishing the right o f the individual to decide his or her own 

identity.

The Forum also discussed a second option o f a federal or confederal state 

which would have involved an elaborate structure with separate parliaments and 

executives North and South "̂*  ̂ as well as a Federal Parliament with possibly two

6 . 7 .

7 .4 .

Idem. 
Idem. 

^^Idem. 
Ibid., par. 
Ibid., par.
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chambers, and a Federal Government and Head of Statê "*̂  as well as a Federal or 

Confederal Supreme Court to interpret the Constitution and adjudicate on any

248conflicts of jurisdiction between the federal and state governments. The advantages 

of this system were extra protection for unionists^"*  ̂ as well as “the retention within 

the North and South of many laws and practices reflecting the development of both 

areas over the past 60 years”.̂ ®̂ The particular arrangements discussed by the Forum 

might be thought to be extremely elaborate, involving not one but three parliaments 

and governments in a united Ireland. The two parliament solution does not seem to 

have been considered, and in a way that is somewhat surprising given that it is the 

approach signalled by the 1937 Constitution’s provision for devolved parliaments, as 

well as the fact that the two parliament approach is that which is currently in existence 

in Northern Ireland, albeit that the second parliament is in Westminster rather than 

Dublin.

The third option considered by the Forum was joint authority between the 

London and Dublin Governments, subject to the devolution o f major powers to a 

locally elected Assembly and Executive.^^' Such an approach would also involve 

joint citizenship,^^^ to be imposed automatically on all persons in Northern Ireland, as 

well as a comprehensive Bill of Rights.^^^ The key advantage of joint sovereignty 

would be that both traditions would find themselves on a basis o f equality and would 

find an expression o f the identity in the new institutions.^^'* This might open up the

Ibid., par. 7.5.
Ibid., par. 7.2.
Ibid,  par. 7.7.

^^°Ibid, par. 7.8.
Ibid ,  par. 8.3.

^^^Ibid, par. 8.4.
Ibid., par. 8.5.
Ibid,  par. 8.7.
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prospect o f  addressing the crisis o f confidence in security arrangements in

^  r  c

particular. While the Forum was primarily concerned with setting out the 

advantages of each of these arrangements, it did little to address the possible 

disadvartages o f the alternative arrangements discussed, in particular the question of 

how joirt sovereignty might work in practice. In addition, the report did not touch on 

all o f the nuances of joint authority approach, in particular the question of whether a 

role for the Irish Government might be found akin to joint authority without 

compromising the ultimate sovereignty of the United Kingdom Parliament over 

Northern Ireland, i.e. joint authority predicated on a continuation of Northern 

Ireland’s formal position as part of the United Kingdom. Overall, however, the 

Forum report was vital in breaking the political logjam in Northern Ireland, and set 

the scene for the negotiation and conclusion of the Anglo-Irish Agreement the 

following year.

Morgan’s comment on the New Ireland Forum report is as follows:

“The unqualified commitment o f Irish nationalists to consent -  judging by 

the New Ireland Forum report (1984) -  must be doubted. That presumed 

liberal reassessment o f the tradition characterised section 1 o f the Northern 

Ireland Constitution Act 1973, as ‘an effecfive unionist veto on any 

political change affecting the exercise of nationalist rights and on the form 

o f government for Northern Ireland’.

Morgan, *p. ch., n. 4, p. 89,
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While it is true that section 1 o f the Northern Ireland Constitution Act 1973 set 

out merely a policy of consent, and did not in law dictate absolute political stagnation 

for Northern Ireland, Morgan surprisingly does not seem to acknowledge the fact that 

this distinction appears in the Forum report itself

The Anglo-Irish Agreement

The Anglo-Irish Agreement, signed at Hillsborough, County Down on 15*̂  

November 1985^^^, drew heavily on the analysis contained in the Forum Report, and 

to that extent the Report’s urging on the British Government to ftindamentally change 

its approach and to address the fundamentals of the causes o f conflict was 

outstandingly successful. The Preamble to the Agreement recited a number o f the key 

themes o f the Forum Report including developing the unique relationship between the 

peoples o f the two islands, acknowledging the rights of the two major traditions in 

Ireland, promoting mutual recognition and acceptance o f rights as between the two 

traditions, respecting differing identities and reaffirming the commitment to a society 

in Northern Ireland in which all may live in peace, free from discrimination and 

intolerance, and with the opportunity for both communities to participate fully in the

CO

structures and processes o f government. Article 1 o f the Agreement provided that:

“The two Governments

(a) affirm that any change in the status o f Northern Ireland would only 

come about with the consent of a majority o f the people of 

Northern Ireland:

(I.T.S. No. 2 o f  1985), hereafter “ 1985 Agreement”. See Boyle, Kevin and Hadden, Tom, The 
Anglo-Irish Agreement: A Commentary (London, 1989).

1985 Agreement, Preamble.
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(b) recognise that the present wish of a majority of the people of 

Northern Ireland is for no change in the status o f Northern Ireland:

(c) declare that, if  in the fijture a majority of the people of Northern 

Ireland clearly wish for and formally consent to the establishment 

o f a united Ireland, they will introduce and support in the 

respective Parliaments legislation to give effect to that wish.”^̂ ^

The Agreement established an East-West Intergovernmental Conference 

within which the Irish Government would put forward “views and proposals on 

matters relating to Northern Ireland within the field o f activity of the Conference 

insofar as those matters are not the responsibility o f a devolved administration in 

Northern Ireland”,c o n s e q u e n t  on which “determined efforts shall be made through 

the Conference to resolve any differences.”^ '̂

Fitzgerald points out that by including the guarantee that a united Ireland 

would only come about when a majority o f the people o f Northern Ireland so decide, 

in an international treaty such as the Anglo-Irish Agreement, and duly registered at 

the United Nations, a reassurance was thereby given to Ulster unionism which was of 

a more firm variety that a merely legislative guarantee which could be changed by 

parliament at any time.^^^ It might be observed that this was perhaps not Fitzgerald’s 

strongest point, in that any such reassurance might be more apparent than real. Any 

hypothetical change to this arrangement could be made simply by the expedient o f a 

further agreement with the Irish Government. As regards the right of the Irish

Ibid., Art. 1.
Ibid.. Art. 2(b).
Idem.
Fitzgerald, loc. cit., n. 1, p. 242.
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Government to put forward proposals and views on matters relating to Northern 

Ireland, Fitzgerald comments that:

“From an Irish nationalist point o f view a balanced solution to this 

medium-term problem would have been joint government by Britain and 

Ireland within the context of continuing British sovereignty, until such 

time as a majority in Northern Ireland sought a transfer of sovereignty over 

Northern Ireland to a new all-Ireland State. But the concept o f a form of 

joint authority that would leave British sovereignty unaffected was an 

exercise in subtlety which the British Government was not prepared to 

contemplate, and such a system, it was also argued, would have a 

propensity for deadlock which could be highly dangerous.

The Agreement was challenged unsuccessfully in both the U.K. (in Ex parte 

Molyneauxf^"^ where leave to apply for judicial review was refused, and in Ireland in 

McGimpsey v. Ireland?^^ In the latter case, relying on the judgment o f Chief Justice 

O’Higgins in Re The Criminal Law (Jurisdiction) Bill 1975,^^^ Barrington J. held that 

as the national claim to unity exists in the political and not in the legal order, the saver 

in Article 3 by the use of the words “and without prejudice to the right o f the 

Parliament and Government established by this Constitution to exercise jurisdiction 

over the whole o f that territory” is a saver as a political claim and not as a legal 

right.^^^ This was to be distinguished from a situation where one party unilaterally 

declares that “without prejudice to my right to do “A” it is not my present intention to

Ibid., p. 242.
[1986] 1 W.L.R. 331.
[1988] I.R. 567 (High Court).

“̂ [1977] IR 1 2 9 ,  at p. 145.
^̂ ’ [1988] I.R. 567 at p. 584.
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268do it” . The position o f both parties was summarised in perhaps surprisingly robust

terms:

“However, counsel for the defendants and for the plaintiffs both rested 

their respective cases on the theory that Article 2 is a legal claim to the 

whole island o f Ireland and that the Oireachtas has got jurisdiction at 

present to legislate for the whole o f Ireland even though it may not choose 

to do so”.̂ ^̂

Distinguishing between two interpretations o f Articles 2 and 3 of the 

Constitution, interpretations which were not fiilly spelled out but the first o f which 

appeared to be that the Oireachtas could not legislate for Northern Ireland and the 

second o f which appeared to be the agreed position of both parties in the case that the 

Oireachtas could legislate for Northern Ireland as of right but chose not to do so, 

Barrington J., summarised his conclusions as follows:

“It appears to me that in Article 1 of the Agreement, the two Governments 

merely recognise the situation on the ground in Northern Ireland 

(paragraph (b)), form a political judgment about the likely course o f fiature 

events (paragraph (a)), and state what their policy will be should events 

evolve in a particular way, (paragraph (c)). Even on the second

interpretation o f Articles 2 and 3 o f the Constitution I cannot find anything 

offensive in this. While I myself would prefer the first interpretation of

58 5 .

Idem.
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Articles 2 and 3, I do not think that the Anglo-Irish Agreement offends

either Article o f the Constitution on either interpretation.”^™

The Plaintiffs also submitted that by virtue o f the Agreement, the State might 

be estopped in international law from asserting title to Northern Ireland as against the 

United Kingdom, relying on the cases o f Legal Status o f  Eastern Greenland 

(Denmark v. N o r w a y ) T e m p l e  o f  Preah Vihear (Cambodia v. Thailandf'^^ and 

Nuclear Tests (Australia v. France)?^^ Barrington J. considered that the plaintiffs 

were right to look at the matter from the point o f view o f international law, having 

regard to his view that the only meaning of the Agreement was its meaning in 

international law. He considered that one would need to know what the position in 

international law was as to the respective claims o f the two Governments to Northern 

Ireland prior to the Agreement, and what agreements existed concerning Northern 

Ireland between the Irish Free State and the Government of the United Kingdom, and 

in what way these agreements were affected by the Constitution. Perhaps Barrington 

J. had in mind the 1921 Treaty and its amendment in 1925 which confirmed the 

situation of the border. He invited the counsel for the plaintiffs to assist him on this 

matters and, tantalisingly, Eoghan Fitzsimons S.C. for the State said he was willing to 

deal with these matters if  they were raised by the plaintiff, but unfortunately from an 

academic viewpoint they were not so raised.^’"*

The Plaintiffs appealed to the Supreme Court, which heard the appeal on 31^‘ 

January and 1̂* February 1990. Again, the fast tracking evidence in the Boland case

pp. 586-587.
(1933) P.C.I.J. Series A/B, No. 53; 6 I.L.R. 95.
[1962] I.C.J. Rep. 6; 33 I.L.R. 48,418 .
[1974] I.C.J. Rep. 253; 57 I.L.R. 348.

” “ [1988]1.R. 567 atp. 587.
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did not apply in this instance. Judgment was given by Finlay C.J., with whom Walsh, 

Griffin and Hedeiman JJ. agreed. McCarthy J. gave a separate judgment in which he 

agreed only with the conclusion reached by the Chief Justice. On the issue o f the 

interpretation of Articles 2 and 3 of the Constitution, Counsel for both parties also 

submitted to the Supreme Court that the Oireachtas was entitled to legislate for 

Northern Ireland as a matter of right.^^^ Chief Justice Finlay firstly introduced a 

significant gloss on the judgment o f the Supreme Court in Re the Criminal Law 

(Jurisdiction) Bill 1975, in that he took the view that:

“1 am not satisfied that the statement that “this nafional claim to unity 

exists not in the legal but in the political order and is one o f the rights 

which are envisaged in Article 2” necessarily means that the claim to the 

entire national territory is not a claim of legal right. The phrase occurs in a 

decision tracing the historical, political and social background to the 

Consfitution, and seems more appropriately understood as a reference to 

the origin o f the claim than to its nature. If, however, it is so construed, I 

would after carefial considerafion feel obliged to decline to follow it.”^̂ ^

To an extent one might observe that the juxtaposifion o f the political and legal in 

the Criminal Law (Jurisdiction) Bill case was always somewhat artificial. Law is 

applied politics - at least statutory and consfitufional law is - and accordingly all 

such law has by definition a political background, even if  that is only in a formal 

sense. Finlay C.J., then went on to give a definitive exposifion o f the 

interpretation o f Articles 2 and 3:

The Supreme Court decision is reported separately at [1990] 1 I.R. 110. See p. 118 o f  the report. 
’̂^[1977] IR 129.
”̂ [1990] 1 I.R. 110 at p. 119.
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“ 1. The reintegration of the national territory is a constitutional imperative 

{c.f. Hederman J., in Russell v. Fanning [1988] I.R. 505).

2. Article 2 of the Constitution consists o f a declaration of the extent of 

the national territory as a claim o f legal right.

3. Article 3 of the Constitution prohibits, pending the reintegration o f the 

national territory, the enactment o f laws with any greater area o f extent 

of application or extra territorial effect than the laws of Saorstat 

Eireann and this prohibits the enactment o f laws applicable in the 

counties of Northern Ireland.

4. The restriction imposed by Article 3 pending the reintegration of the 

national territory in no way derogates from the claim as a legal right to 

the entire national territory.”^̂ *

Accordingly the “without prejudice” clause in Article 3 was effectively a 

disclaimer made to the international community to prevent any estoppel arising as 

regards Northern Ireland, rather than a creation o f an internal right to legislate for 

Northern Ireland without practical effect.^’  ̂ Again, as with the Sunningdale 

communique, the court held that Article 1 of the Anglo-Irish Agreement was merely a 

recognition of the de facto  situation in Northern Ireland^^^ and not an abandonment of 

the constitutional plane. In this regard Finlay C.J., also relied on the denial of 

derogation from sovereignty contained in Article 2(b),^*' although this was with

Idem.
Idem.
Ibid. at p. 120. 
Idem.
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reference to the operation o f the Conference only, rather than to Article 1, and perhaps 

was not strictly relevant to the point being made by the Chief Justice.

In agreeing with the conclusion o f the Chief Justice that the appeal should be 

dismissed, McCarthy J. reaffirmed his view that Article 2 o f the Constitution was an 

unequivocal claim as o f legal right that the national territory consists of the whole 

island of Ireland its islands and territorial seas.^*^ In the result the plaintiffs’ appeal 

was unanimously dismissed?*^

The McGimpsey case was of importance in that it clarified two fiandamental 

propositions concerning Articles 2 and 3, firstly that the Articles did assert a legal 

rather than purely political proposition, and secondly that the Oireachtas did not have 

a general right to legislate for Northern Ireland. The qualification that the Oireachtas 

would enjoy such rights regarding extraterritorial legislation as might have been 

asserted by Saorstat Eireann was not expressly dealt with by the Supreme Court in 

McGimpsey but may be read as qualifying the denial of entitlement to legislate in 

respect o f Northern Ireland. That denial, and its qualification, is still o f importance in 

that a similar concept appears in the revised Article 3 following the 1998 amendment.

Subsequent to the 1985 Agreement and somewhat in its spirit, the Progressive 

Democrats, in their ill-fated proposal for a new Constitution, suggested amending 

Articles 2 and 3 to emphasis the concept o f consent, although this did not result in any

Ibid., at p. 125.
See also Ryan, Bernard “The Ian Paisley Question; Irish citizenship and Northern Ireland” (2003)

25 D. U .LJ. 145, O ’Donnell “Constitutional Background to and Aspects o f  the Good Friday Agreement 
-  A Republic o f  Ireland Perspective” (1999) 50 Northern Ireland Legal Quarterly 76.
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specific action being taken.^*"  ̂ Shortly thereafter the Workers Party proposed a 

Private Members BilP*^ to amend Articles 2 and 3, which was duly defeated in 

December 1990, with the Progressive Democrats joining Fianna Fail to vote down a 

concept they had proposed two years before.^*^

The groundwork for the Good Friday Agreement

The Downing Street Declaration

The striking success o f the New Ireland Forum Report in changing the 

political agenda in London was nowhere more vividly illustrated than in the Joint 

Declaration of IŜ '’ December 1993 (the “Downing Street Declaration”) by Taoiseach 

Albert Reynolds and Prime Minister John Major, which was perhaps the first major 

documentary achievement of the current peace process. In paragraph 1 of this 

Declaration, the two Prime Ministers set out what they saw as the most urgent and 

important issues facing the people of Ireland and the two Governments, the first of 

which was “to remove the causes o f conflict”. This was a startling change fi'om the 

stance of previous administrations that saw the issue in terms primarily o f containing 

a security threat. Paragraph 2 o f the Declaration committed the Prime Ministers to 

promoting cooperation at all levels, including on the basis o f “obligations under 

international agreements”, which agreements were unspecified but presumably

See their document, Constitution fo r  a New Republic (Dublin, 1988).
Eleventh Amendment o f  the Constitution Bill 1990.
The vote (following debate on 4*, 5*, 11*'' and 12* December 1990) is at D dil D ebates Vol. 403 col. 

2318, 12'*' December 1990. The Bill was defeated by 66-74 with Fine Gael, The Labour Party and the 
Workers Party voting for and Fianna Fail and the Progressive Democrats voting against.
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included the Anglo-Irish Agreement. Each Government reaffirmed the guarantees it 

has already given, including Northern Ireland’s statutory constitutional guarantee.^*^

Paragraph 4 of the Declaration set out the constitutional commitments on 

behalf o f the British Government, phrased as reaffirmations and reiterations of 

commitments already given although they might more accurately be described as 

developments or refinements in some cases o f such pre-existing commitments. These 

were, firstly, that the British Government “will uphold the democratic wish o f a 

greater number of the people of Northern Ireland on the issue of whether they prefer 

to support the Union or a sovereign united Ireland” *̂** and secondly that the British 

Government “have no selfish strategic or economic interest in Northern Ireland”.̂ *̂  

Further that the primary interest of the British Government “is to see peace, stability 

and reconciliation established by agreement among all the people who inhabit the 

island”, and such an agreement “will embrace the totality o f relationships”. However, 

the most startling new language in this regard was the recognition o f the right to self- 

determination o f the Irish people:

“The British Government agree that it is for the people o f the island o f 

Ireland alone, by agreement between the two parts respectively, to exercise 

their right o f self-determination on the basis o f consent, freely and 

concurrently given, north and south, to bring about a united Ireland, if  that 

is their wish. They reaffirm as a binding obligation that they will, for their 

part, introduce the necessary legislation to give effect to this, or equally to

Taoiseach Albert Reynolds and Prime Minister John Major, Joint D eclaration, 15'*’ December 1993 
(hereafter “Downing Street Declaration”), par. 2.

Ibid., par. 4.
Idem. There is no comma between “selfish” and “strategic”, contrary to som e subsequent 

quotations o f  this phrase. The phrase was originally Peter Brooke’s, first used by him in late 1990.

99



any measure of agreement on future relationships in Ireland which the 

people living in Ireland may themselves freely so determine without 

external impediment.”^̂*̂

This striking new language, which drew on the progress of the Hume-Adams 

dialogue^^', was to be o f considerable assistance in breaking the logjam as it redefined 

the issue into one of the manner in which the Irish people would exercise their now 

unquestioned right to self-determination. For his part, the Taoiseach reiterated the 

familiar Sunningdale commitments that there would be the consent “of a majority of 

the people o f Northern Ireland”"̂  ̂ as well as protections for equality and human 

rights. However, he also said:

“The Taoiseach, on behalf of the Irish Government, considers that the 

lessons o f Irish history and especially of Northern Ireland, show that 

stability and well-being will not be found under any political system which 

is refiised allegiance or rejected on grounds o f identity by a significant 

minority of those governed by it. For this reason, it would be wrong to 

attempt to impose a united Ireland, in the absence o f the freely given 

consent o f a majority of the people o f Northern Ireland.”

There seems to be something of a logical disconnect between the two ideas 

contained in this passage. On a literal view, what is being stated is that unionists 

would represent a “significant minority” within Ireland as a whole only as long as

Idem.
E.g. Morgan op. cit., n. 4, p. 91.
Downing Street Declaration., par. 5.
Idem.
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they were a numerical majority in Northern Ireland. As soon as they fell below that 

threshold they would no longer be a significant minority and thus one could 

reasonably anticipate that in the united Ireland which would follow, the goals of 

stability and well-being could be achieved notwithstanding the dissatisfaction on the 

part o f unionists as to being governed by united Ireland institutions. A better way to 

analyse the problem would be to say that, since Northern Ireland can only be in one 

State or the other, this issue can only be determined by a numerical majority (apart 

from the special case o f joint sovereignty) acting freely and concurrently with a 

majority in the rest o f the island, but the existence o f a minority with a different 

allegiance calls for special constitutional arrangements regardless o f which 

jurisdiction Northern Ireland is located in. On a sceptical view, such special 

arrangements might be a sign o f a dysfiinctional society and to some extent that 

criticism might be sought to be borne out, but the fracture in fundamental political 

allegiance in Northern Ireland is so great that it is hard to see any alternative to such 

special constitutional arrangements. At paragraph 6 o f the Declaration, the Taoiseach 

committed himself to building trust, including by examining any areas in the Irish 

State that can be represented in the course of political dialogue as a threat to the 

unionist way o f life or ethos, or inconsistent with the nostrums of a democratic and 

pluralist society. It is not clear that anything much has happened on foot of this 

commitment in the more than a decade since then. The one specific element o f Irish 

constitutional law which was implicitly referred to was Articles 2 and 3 of the 

Constitution, and in that respect the Taoiseach confirmed that he would put forward 

proposals to amend the Constitution frilly to reflect the policy o f consent in Northern 

Ireland, provided that this was (a) “as part o f a balanced constitutional
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accommodation” and (b) “in the event of an overall settlement”.̂ '̂̂  The reference to a 

balanced constitutional accommodation appears to have been to section 75 of the 

Government of Ireland Act 1920, which had been identified (for whatever reason) as 

being a counterpoint to Articles 2 and 3. This does not seem to have been logically 

the case (in the sense that it is merely a corollary o f the Acts of Union and not a free

standing “claim”), but the provisions seem to have served the purpose of balance 

nonetheless. It is also interesting that section 75 of the Government o f Ireland Act 

1920 with its assertion o f the continuing power o f the Imperial Parliament to legislate 

for all persons and things in Ireland, has not as yet been repealed formally in the 26 

Counties although the Government has announced its intention to do so.̂ '̂*‘“ The 

failure to repeal the Act to date may stem from the cessation of the Act on the 

commencement o f s. 1 o f the Irish Free State (Consequential Provisions) Act 1922 

and an apprehension that the 1920 Act was not carried over by Article 73 of the Free 

State Constitution or Article 50 o f the 1937 Constitution. Certainly the general power 

to legislate for the Free State would have been inconsistent with that state’s 

acquisition o f dominion status, a proposition recognised in the Irish Free State 

Constitution Act 1922 s. 4, and is of course incompatible with Article 15 of the 1937 

Constitution.

70SThe Declaration also envisaged East-West structures, as well as a forum for 

peace and reconciliation within Ireland.^^^ While the Joint Declaration did not contain 

any fully worked out detailed process for negotiations on the overall settlement which 

was envisaged, it must be judged to have been tremendously successful in changing

Ibid., par. 7.
See Hennessy, Mark, “Laws in ‘obscure’ language to be repealed -  Ahem”, The Irish Times, 10* 

January 2007.
Downing Street Declaration., par. 9.
Ibid., par. 11.
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the political climate beyond recognition, and, by redefining the “Irish Question”, in 

setting the scene for the historic I.R.A. ceasefire o f 31®* August 1994 (followed by the 

ceasefire announcement by the combined loyalist military command on 13*’’ October

1994).̂ ^̂

The history o f Northern Ireland being one of missed opportunities, it was 

perhaps no surprise that the momentum which should have followed the ceasefires of 

1994 was quickly dissipated, as the British Government and unionism in particular 

sought to press their advantage with republicanism on the issue o f disarmament in 

particular. Bilateral work between the new (1994) Irish Government and its British 

counterpart sought to outline the terms of the promised comprehensive settlement. 

On 22"'* February 1995, the two Governments published detailed proposals for the 

outline of the comprehensive settlement envisaged in the Downing Street Declarafion. 

Proposals dealing with Strand 1, the internal Government o f Northern Ireland, were 

published by the British Government alone (preserving the theology that seeks to limit 

the Irish involvement in the internal affairs of Northern Ireland) as “a fi-amework for 

accountable government in Northern Ireland”.̂ ^̂  Proposals for Strands 2 and 3, the 

North-South and East-West aspects o f the problem, were published by the two 

Governments jointly as “a new fi'amework for agreemenf’ otherwise known as the 

Joint Framework Document. The purpose o f the Joint Framework Document was to 

“describe a shared understanding reached between them [i.e. the two Governments]

Among the many general accounts o f  the I.R.A. are Coogan, Tim Pat, The IRA (3'“* Ed., 1994), 
Bishop, Patrick and Mallie, Eamon, The Provisional IRA (London, 1988); O ’Doherty, Malachi, The 
Trouble with Guns (Belfast, 1998); English, Richard, Armed Struggle: The H istory o f  the IRA (Oxford, 
2003). See also O ’Day, Alan (Ed.), Dimensions o f  Irish Terrorism  (Aldershot, 1993), Patterson,
Henry, The Politics o f  Illusion (London, 1989). For an account o f  the British military response see 
Taylor, Peter, Brits: The War against the IRA (London, 2001).

British Government, A Framework for Accountable Government in Northern Ireland (London,
1995).
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on the parameters of a possible outcome to the Talks process”.̂ ^̂  The guiding 

principles for cooperation in search o f agreement were set out, the first of which was 

stated boldly as “the principle o f self-determination, as set out in the Joint 

Declaration”.̂ ®® Dealing with constitutional issues, the two Governments reiterated 

the constitutional commitments given in the Downing Street Declaration:^®’

“Consequently, both Governments commit themselves to the principle that 

institutions and arrangements in Northern Ireland and North/South 

institutions should afford both communities secure and satisfactory 

political, administrative and symbolic expression and protection. In 

particular, they commit themselves to entrenched provisions guaranteeing 

equitable and effective political participation for whichever community 

finds itself in a minority position by reference to the Northern Ireland 

Iramework, or the wider Irish Iramework, as the case may be, consequent 

upon the operation of the principle of consent”.

Logically it seems to follow from this commitment that it was intended that 

the structures to ensure cross-party participation in government, now set out in the 

Good Friday Agreement, would endure after the advent o f a united Ireland. To some 

extent the commitments in the Joint Framework Document were provisional in nature 

in that they were subject to subsequent negotiation, and the Joint Framework 

Document was not as such a legally binding instrument. Nonetheless, this 

commitment is an important element of the travaux preparatoires in indicating the

Irish and British Governments, A New Framework fo r  Agreement (Dublin and London, 1995)
(“Joint Framework Document”), par. 7.

Ibid..'par. 10(i). 
pars. 14-17.

Ibid., par. 19.
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intention o f the Governments in negotiating the Good Friday Agreement as to whether 

the agreement was intended to be simply a transitional one pending a united Ireland, 

or rather, as the Joint Framework Document would suggest, an “entrenched” 

agreement which would endure regardless o f the shifting numerical composition of 

the Northern Ireland electorate. For its part the British Government professed 

neutrality as between a United Kingdom or a united Ireland, and stated that “they will 

be equally cognizant o f either option and open to its democratic realisation, and will

■7 ^ - 5

not impede the latter option”. There would be new British constitutional 

legislation, either by amendment of the Government o f Ireland Act 1920 or its 

r e p l a c e m e n t . T h e  Irish Government would propose constitutional change as part of 

an agreement which will “demonstrably be such that no territorial claim o f right to 

jurisdiction over Northern Ireland contrary to the will o f a majority of its people is 

asserted, while maintain the existing birthright of everyone bom in either jurisdiction 

in Ireland to be a part, as o f right, o f the Irish nation”.̂ '̂  ̂ The document set out new 

institutional structures on a North/South basis, and envisaged clear fallback 

mechanisms in the event of a breakdown in the domestic political institutions to be 

established under a new agreement. It is hard to examine these commitments without 

reflecting that their potential has not been fully realised in the events which have 

taken place subsequent to the collapse of the devolved Northern institutions:

“46. The Intergovernmental Conference will be a forum for the two 

Governments jointly to keep under review the workings of the agreement 

and to promote, support and underwrite the fair and effective operation of 

all its provisions and the new arrangements established under it. Where

Ibid., par. 20.
Idem.

^°^Jbid, par. 21.
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either Government considers that any institution, established as part of the 

overall accommodation, is not properly functioning within the agreement 

or that a breach of the agreement has otherwise occurred, the Conference 

shall consider the matter on the basis o f a shared commitment to arrive at a 

common position or, where that is not possible, to agree a procedure to 

resolve the difference between them. If the two Governments conclude 

that a breach has occurred in any of the above circumstances, either 

Government may make proposals for remedy and adequate measures to 

redress the situation shall be taken. However, each Government will be 

responsible for the implementation of such measures o f redress within its 

own jurisdiction. There would be no derogation from the sovereignty of 

either Government; each will retain responsibility for the decisions and 

administration of government within its own jurisdiction.

47. In the event that devolved institutions in Northern Ireland cease to 

operate, and direct rule from Westminster was reintroduced, the British 

Government agree that other arrangements would be made to implement 

the commitment to promote cooperation at all levels between the people, 

North and South, representing both traditions in Ireland, as agreed by the 

two Governments in the Joint Declaration, and to ensure that the 

cooperation that had been developed through the North/South body be 

maintained.”

In its Strand 1 paper, the British Government set out the requirements of new 

political institutions for Ireland, one of which was that the institutions should be
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“stable and durable in the sense of not being dependant on a particular election result 

or political deal. The system should, as far as possible, be self-sustaining”.̂ '’̂  Again, 

this requirement has been markedly absent from the text o f the Good Friday 

Agreement and from the actual institutions as they have functioned or failed to 

function subsequent to the Good Friday Agreement.

On 28^ November 1995, the two Governments issued a communique which 

announced the launching o f a twin track process to make progress in parallel on the 

two issues of decommissioning and all-party negotiations.^*’’ However, the I.R.A. 

ceasefire broke down at the end o f February 1996. In the immediate aftermath of the 

breakdown, the two Governments announced that all party negotiations would be 

convened on Monday, 10̂ *' June 1996.^°* Major progress on the substantive issues did 

not take place until the changes of government in Dublin and Westminster in 1997 

and the entry o f Sinn Fein into the negotiations following the restoration of the 

I.R.A.’s ceasefire in 1997.

Conclusion

The key development that enabled the Good Friday Agreement to come about 

was the transformed analysis of the situation at the intergovernmental level that can 

be seen as a direct result o f the New Ireland Forum report. The Forum for the first 

time in a formal and cross-party way addressed the root causes o f the problem, and

British Government, A Framework for Accountable Government in Northern Ireland (London,
1995), par. 3.

See International Body, Report o f  the International Body, 22"'̂  January 1996 (Belfast, 1996), pars. 
1- 2 .

Government Information Services, Communique issued following the meeting between the 
Taoiseach Mr John Bruton T.D. and the British Prime Minister M r John Major M.P. on Wednesday,
28'  ̂Februaiy 1996 (Dublin, 1996), par. 6.
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sought to come to grips with the need to reflect the complex relationships and 

multiple identities that need to be accommodated within the island of Ireland. The 

Forum led directly to the Anglo-Irish Agreement, which while formally abrogated is 

still in substance very much in force through the corresponding provisions of the 

Good Friday Agreement that replaced it and re-enacted its fundamental principles, 

together with a broader set o f provisions to deal with problems that could not be 

addressed in 1985. The 1985 Agreement did, however, take the U.K. Government to 

a legally binding commitment to give effect to the wish o f a majority as expressed in a 

vote for unification, a commitment now reflected in the Good Friday Agreement.^*^^ It 

is to the Good Friday Agreement and its terms that this study now turns.

Good Friday Agreement, Constitutional Issues Section, para. l(iv ), it will be a binding 
obligation on both Governments to introduce and support in their respective Parliaments legislation to 
give effect to that wish”.

108



Chapter 4 - The Good Friday Agreement 1998

Background

In the run up to the Good Friday Agreement, Gerard Hogan wrote a series of 

articles in the Irish Times canvassing the issues that might arise in the context of 

changing the Constitution. He envisaged that proposals for constitutional change in 

this regard would, if  approved, “represent the single biggest constitutional change in 

this State in sixty years’’.̂ '® In this regard he considered that the right of unionists in 

Northern Ireland to opt out o f the Irish Nation would be “of enormous importance”, 

although at that stage the final shape o f the constitutional proposals had not emerged, 

and Hogan was commentating in the context o f possible change not only to Articles 2, 

3 and 28 but also to Articles 1 and 40 to 44. He noted that the “Irish” identity of 

unionists was complex and that many unionists see nothing illogical in supporting an 

all-Ireland rugby or hockey team or belonging to an all-Ireland Protestant Church. 

Perhaps gloomily, but perhaps not inaccurately, Hogan commented that:

“Even if  the present talks are successftil, the prospects for instability

within Northern Ireland in the longer term are nonetheless present”.

Having regard in particular to the growing nationalist minority within 

Northern Ireland as well as “subterranean population movements” concentrating 

unionism to the east o f the River Bann, he suggested that “cantonisation or even

Hogan, Gerard, “N ew  Definition o f  Irishness Represents Fundamental Change”, The Irish Times,
16* March 1998.
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repartition” might prove irresistible, especially if  the local majorities in the contiguous 

border regions continue to grow, remain disaffected from the United Kingdom, and if  

the “mother” country {viz., Ireland) continues to be stable and successful.

As regards the form of any constitutional amendment, Hogan’s view quite 

reasonably was that there would need to be a single vote in the twenty-six counties to 

avoid any inconsistency o f decision, (i.e., that separate provisions of any agreement 

would not be put to a vote separately).^" He suggested that Article 47.1 might create 

difficulty where unrelated constitutional proposals were included in the same 

referendum (this view seems to be questionable particularly in the light of 

constitutional history). However this would not preclude a referendum relating to a 

constitutional settlement which might involve the amendment o f several different 

articles. “This question is, however, novel and difficult and one to which the 

language of the Constitution gives no completely satisfactory answer”. It might be 

observed that Article 46.4 of the Constitution envisages that a Bill to amend the 

Constitution could contain a proposal “or proposals” for amendment, which appears 

to envisage that more than one discrete proposal could be accommodated in the one 

Bill, as long of course as nothing was included which was not a constitutional 

amendment, which was the evil against which Article 47.1 was directed. Hogan’s 

expectation that “it would be surprising if  the package did not contain proposals for 

significant change” to the Preamble was to be disappointed. He pointed out that a 

majority o f the Constitution Review Group was deeply unhappy with the Preamble, 

inter alia, on the ground that it is “overly Roman Catholic and nationalist” . Hogan 

saw the prospect of a settlement as an opportunity to fiilfil the commitments o f the

Hogan, Gerard “Practical Problems May Make South Referendum Difficult”, The Irish Times, 17* 
March 1998.
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Downing Street Declaration to remove provisions of the Constitution which could be 

reasonably regarded as offensive by unionists, and said that:

“Now that the divorce ban has been lifted, the wording of the Preamble is 

one o f the very few remaining provisions of the Constitution which could 

fairly be regarded as divisive and objectionable”.

Hogan also discussed incorporation o f the European Convention on Human 

Rights, and commented with a degree o f scepticism that the Constitution’s protections 

were in many instances more extensive. Asking why incorporation might be thought 

necessary, he said:

“It seems to be essentially a question of perception: it appears that many 

participants in the talks process are just unwilling to believe that Mr de 

Valera could have got it right in 1937 by providing for a Constitution with 

a Bill o f Rights with extensive powers of judicial review”.

In this regard he referred to Aughey’s somewhat simplistic co m m en t^ th a t 

the content o f the Constitution did not matter because the common good was 

estranged from unionists (itself perhaps an oblique reference to Barrington J.’s 

comments about the common good in the McGimpsey case). Hogan further discussed 

possible methods o f incorporating the European Convention on Human Rights, 

unsurprisingly preferring the options proposed by the Constitution Review Group 

which was selective textual amendment o f Articles 40 to 44. Finally Hogan

Aughey, Arthur, “Obstacles to Reconciliation in the South”, in Forum for Peace and Reconciliation, 
Building Trust in Ireland: Studies Commissioned by the Forum fo r  Peace and Reconciliation  (Belfast, 
Blackstaff Press, 1996), pp. 1-52, at p. 30.
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commented that even if  the Constitution were to be changed so as to remove the last 

vestiges o f religious bias, and even if the twenty-six county economy was to develop 

substantially, these changes would have little effect on unionist o p i n i o n . T h e  

reason for this was simply that “there are effectively two nations on the island”, a fact 

underscored by the right being given to opt out o f the Irish nation in the new 

constitutional arrangements, which had not yet “come to terms with the other’s 

identity, traditions and aspirations”. Until this happened, changes such as the 1972 

deletion of the special position of the Catholic Church, or the 1995 Divorce 

referendum, would make little difference to overall attitudes. This basic point is 

sometimes obscured by over-optimistic and wishful thinking about “hands across the 

border” and “getting around the table”. Short o f joint sovereignty, the basic 

constitutional commitments o f the two identities are not reconcilable, although the 

Good Friday Agreement was to come as close as reasonably practicable at present to 

establishing a modus vivendi between competing perspectives.

Jolm Rogers S.C., in an article in early April 1998, also discussed the possible 

mechanisms for democratic ratification of the outcome of the talks leading to the 

Good Friday Agreement. The three mechanisms discussed by Rogers were, firstly, 

the amendment of the Constitution to reflect the proposals agreed in the negotiations; 

secondly, the inclusion of an omnibus amendment providing that nothing would 

invalidate action or measures adopted by the State necessitated by the putative 

agreement; and, thirdly, a statutory referendum akin to the plebiscite on the draft 

Constitution of 1937.^''^

Hogan, Gerard “Constitutional Change is Not a Change in Attitudes”, The Irish Times, 18"’ March 
1 9 9 8 .

Rogers, John “Constitution Fails to Acknowledge Historic Problems”, The Irish Times, 8'*' April 
1 9 9 8 .
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As regards the third option, Rogers pointed out that there is no provision in 

law for the holding of a plebiscite, and that “this is clear from the Referendum Act 

1994”3*5 second, omnibus, option was rejected on the grounds that it would set 

aside the Constitution in favour o f the settlement. The difficulty with the first option 

(the one ultimately adopted) was that “the outcome of the negotiations is likely to 

include matters which go far beyond subjects which could properly be included in the 

Irish Constitution”. The solution proposed by Rogers was a two stage process with 

ratification by referendum of the outcome o f the totality o f the negotiations and then 

secondly an amendment to the Constitution to incorporate such constitutional changes 

as are agreed by the Government as part o f the settlement. It might be observed that 

one reason why this approach does not seem to have found favour with the 

Government ultimately may have been that there was an anxiety to avoid giving 

voters an “each-way bet” on the Good Friday Agreement, and by framing a single 

question the intention was to ensure that voters would be required to commit 

themselves to being either for or against the Good Friday Agreement in its totality.

In the final stages o f negotiation on the Good Friday Agreement, it became 

clear that significant areas o f disagreement remained in relation to North/South legal 

structures, some of which are still o f relevance. In a synthesis paper circulated by the 

Chairman, Senator George Mitchell on 10̂ ’’ March 1998, areas of agreement and 

unresolved areas were set out in skeleton form. Under the heading “Purpose of 

North/South Structures”, Senator Mitchell noted that “there appears to be a general 

recognition that North/South structures would provide an institutional expression o f

No. 12 o f  1994 annotated by O ’Dowd, T. John, (1994) Irish Current Law Statutes Annotated  12.
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the identity of nationalists in Northern Ireland.”^'^ Senator Mitchell noted that the 

possible role and function of such structures was unresolved, as well as the extent to 

which the legal basis of a North/South Council would be set out in legislation at 

Westminster and the Oireachtas. Under the heading “Fallback Arrangements”, 

Senator Mitchell noted that:

“Parties are divided on whether there should be agreement that in the event 

o f  the council failing completely, it would be for the two Governments to

317maintain and develop North/South co-operation”

The absence o f clear legal authority for the continued operation of 

North/South arrangements, in the absence o f a functioning executive, continues to be 

a matter o f concern at time of writing. No definite fall-back arrangement was, in the 

event, included in the agreement, although it is suggested that the Constitution caters 

adequately for the operation of cross-border bodies even in the absence o f an 

executive in Northern Ireland to which such bodies are accountable.

The Agreement

Its text and ramifications fo r  unity

The broad outlines o f the Good Friday Agreement were signalled in a

document entitled “Propositions on Heads o f Agreement”, published on 12* January

1998, setting out the outline of an acceptable agreement under the imprimatur o f the

Mitchell, George, Synthesis Paper, 10* March 1998, published in “New Paper Sets Out Areas of 
Agreement and Disagreement on Joint Structures”, The Irish Times, 22"^ March 1998.

Idem.
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318two Governments. After a lengthy lead-in and an intensive couple o f final weeks 

o f negotiation in particular, the Good Friday Agreement was concluded by the 

participating Parties and the Governments on 10*'’ April 1998 together with the 

bilateral British-Irish Agreement. The content o f the Good Friday Agreement has 

been well rehearsed, and only those items of immediate and direct relevance to unity 

will be rehearsed in detail here.

Drawing on the language of the Downing Street Declaration, the participants 

endorsed the commitment made by the British and Irish Governments to new 

principles for constitutional change regarding Northern Ireland. These included 

agreement by the two Governments to:

“Recognise that it is for the people of the island o f Ireland alone, by 

agreement between the two parts respectively and without external 

impediment, to exercise their right of self-determination on the basis of 

consent, fi-eely and concurrently given. North and South, to bring about a 

united Ireland, if  that is their wish, accepting that this right must be 

achieved and exercised with and subject to the agreement and consent o f a 

majority o f the people of Northern Ireland.”^̂ ^

See “Propositions on Heads o f  Agreement” The Irish Times, 13* January 1998; Morgan, op. cit., n. 
4, p. 91.

As to the legal effect o f  a peace agreement with non-state actors see discussion in Bell, Christine, 
“Peace Agreements; Their Nature and Legal Status” (2006) 100 American Journal o f  International 
Law  373, “[t]reaty status can be achieved only by forgoing the inclusion o f  the nonstate actor as a 
direct party to the treaty” (at p. 390); see also Brownlie, Ian, Principles o f  Public International Law (6"' 
Ed.) (Oxford, 2003), Ch. 3; Vienna Convention on the Law o f  Treaties, done at Vienna on 23'̂ '* May 
1969, 1155 U.N.T.S. 331, Watson, G.R., The Oslo Accords: International Law and the Israeli- 
Palestinian Peace Agreements (Oxford, 2000) and Hansen, Nicholas, Re\’iew  (2001) 14 Leiden Journal 
o f  International Law 485. See also Hogan’s article “The British-Irish Agreement and the Irish 
Constitution” (2000) 6 Eur. Pub. L. 1.

British-Irish Agreement, Art. l(ii) . Good Friday Agreement, Constitutional Issues Section, par. l(ii).
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The two Governments went on to:

“Affirm that, if  in the future, the people o f island o f Ireland exercised their 

right of self-determination on the basis set out in sections (i) and (ii) above to 

bring about a united Ireland, it will be a binding obligation on both 

Governments to introduce and support in their respective Parliaments 

legislation to give effect to that wish.”^̂ '

The Governments also agreed that whichever o f them would exercise 

sovereignty over Northern Ireland, there would be rigorous impartiality, and 

protection o f rights, and in addition the birthright o f all of the people o f Northern 

Ireland to identify themselves and be accepted as Irish or British or both, and to hold 

British and Irish citizenship was accepted “and would not be affected by any future 

change in the status o f Northern Ireland”.̂ ^̂  This provision might be regarded as 

envisaging that the Good Friday Agreement was intended to continue at least to some 

extent following Irish unity.

The Agreement set out new drafts for inclusion in both the British legislation 

on constitutional issues and the Irish Constitution. It was agreed that new British 

legislation would include a reworded “guarantee” as follows:

“ 1(1) It is hereby declared that Northern Ireland in its entirety remains 

part of the United Kingdom and shall not cease to be so without the 

consent of a majority o f the people o f Northern Ireland voting in a

British-Irish Agreement, Art. l(iv), Good Friday Agreement, Constitutional Issues Section, par. 
l(iv).

Pars. l(v) and (vi).
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poll held for the purposes of this section in accordance with 

Schedule 1.

(2) But if  the wish expressed by a majority in such a poll is that 

Northern Ireland should cease to be part of the United Kingdom 

and form part o f a united Ireland, the Secretary o f State shall lay 

before Parliament such proposals to give effect to that wish as may 

be agreed between Her Majesty’s Government in the United 

Kingdom and the Government o f Ireland.

(3) The Government of Ireland Act 1920 is repealed; and this Act shall 

have effect notwithstanding any previous enactment.”^̂ ^

It is not clear what the reference to Northern Ireland “in its entirety” is meant 

to mean, possibly it is an oblique reference to the unresolved issue as to the status of 

Northern Ireland’s territorial waters.

Draft Irish constitutional amendments were also set out, including a new 

Article 29.7.1 allowing the State to ratify the British-Irish Agreement done at Belfast 

on the 10* day o f April 1998. A new Article 29.7.2 would redress the basic 

partitionist flaw in the old Article 3 o f the Constitution, which could have precluded 

functioning North/South executive arrangements pending the reintegration o f the 

national territory. A new Article 29.7.3 would provide that if  the Government 

declared that the State had become obliged pursuant to the Agreement to give effect to

Good Friday Agreement, Constitutional Issues Section, Annex A.
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the amendment o f the Constitution referred to in the Agreement, then further 

amendments to the Constitution would have effect -  a new kind of trigger procedure 

which was to have effect notwithstanding Article 46 of the Constitution. The new 

Articles 2 and 3 provided that:

“Article 2

It is the entitlement and birthright of every person bom in the island of 

Ireland, which includes its islands and seas, to be part o f the Irish nation. 

That is also the entitlement o f all persons otherwise qualified in 

accordance with law to be citizens o f Ireland. Furthermore, the Irish 

nation cherishes its special affinity with people o f Irish ancestry living 

abroad who share its cultural identity and heritage.

Article 3

1. It is the firm will of the Irish nation, in harmony and fnendship

to unite all the people who share the territory o f the island o f 

Ireland, in all the diversity o f their identities and traditions, 

recognising that a united Ireland shall be brought about only by 

peaceful means with the consent o f a majority o f the people, 

democratically expressed, in both jurisdictions in the island. 

Until then, the laws enacted by the Parliament established by 

this Constitution shall have the like area and extent of 

application as the laws enacted by the Parliament that existed
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immediately before the coming into operation o f this 

Constitution.

2. Institutions with executive powers and fianctions that are shared

between those jurisdictions may be estabhshed by their 

respective responsible authorities for stated purposes and may 

exercise powers and functions in respect o f all or any part of 

the island.”

While the problematic phrase confining the extra-territorial jurisdiction of the 

State to that o f Saorstat Eireann remained in the new Article 3.1, this was ameliorated 

in two significant ways. Firstly the new Article 3.2, as well as Article 29.7.2, 

provided considerable scope for North/South executive activity. Secondly the 

entitlement of the State to legislate with extra-territorial effect was expressly set out in 

a new Article 29.8.

In the British-Irish Agreement the two Governments expressly affirmed the 

constitutional principles set out in the Good Friday Agreement (Article 1), and 

affirmed “their solemn commitment to support, and where appropriate, implement” 

the provisions of the Good Friday Agreement (Article 2), including the establishment 

o f the institutions under the Agreement. The Agreement also contained a fi-ee- 

standing annex, not referred to in the text of the Agreement itself, headed 

“Declaration on the provisions o f paragraph (vi) of Article 1 in relation to citizenship:
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“The British and Irish Governments declare that it is their joint 

understanding that the term “the people o f Northern Ireland” in paragraph 

(vi) of Article 1 o f this Agreement means, for the purposes o f giving effect 

to this provision, all persons bom in Northern Ireland and having, at the 

time of their birth, at least one parent who is a British citizen, an Irish 

citizen or is otherwise entitled to reside in Northern Ireland without any 

restrictions on their period o f residence”.

It may be observed that this declaration relates only to the definition of the 

people of Northern Ireland for the purposes o f the provision relating to future 

citizenship, and not the definition of “the people o f Ireland” for the purposes of the 

other provisions o f the Agreement. This issue was to cause controversy in 2004 as 

will be seen.̂ "̂*

In an inifial reaction to the proposed constitutional amendment, Gwynn 

Morgan commented that the provision for triggered amendments of Articles 2 and 3 

was necessarily complex, and dismissively rejected the suggesfion that the 

consfitutional amendment Bill could not properly amend disparate Articles together as 

“rather a lame argument”. H e  commented, it is suggested correctly, that “the 

wording of the constitutional provision dealing with the power of amendment 

suggests that this is as wide as could be”. In any event the amendments to Articles 2,

See also Clarke, Desmond M, “Nation, State and Nationality in the Irish Constitution” (1998) 16 
Irish Law Times 252, Clarke, Desmond M., “Nationalism, The Irish Constitution and Multicultural 
Citizenship” (2000) 51 Northern Ireland Law Quarterly 100, Clarke, Desmond M, “Constitutional 
Bootstrapping: The Irish Nation” (2000) 18 Irish Law Times 74.

Gwynn Morgan, David “Drafters o f  amendments did very good job in difficult circumstances”. The 
Irish Times, 16* April 1998. It seems clear from M orris v. M inister fo r  the Environment and Local 
Government [2002] 1 I.R. 326 that there is no objection under Art. 46.4 to a constitutional amendment 
Bill containing more than one proposal to amend the Constitution -  only to its also containing a 
legislative proposal.
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3 and 29 were linked and related. He also commented that a court would be unlikely 

to intervene in any challenge to the amendment: “for instance, the logic o f the 

McGimpsey Supreme Court decision on the constitutionality o f the Anglo-Irish 

Agreement was all against the agreement, but when it came to it, the court jibbed and 

found an unconvincing way of upholding the agreement” .̂ ^̂  Indeed, Hogan and 

Whyte now comment in relation to multi-faceted amendments dealing with different 

subjects that “there would seem no reason why this cannot be done”^̂  ̂ and basic 

democratic principles would mean that the People must be free to amend the 

Constitution in a manner o f their choosing - if  this involves more than one subject at a 

time, so be it. The Constitution itself dealt with disparate subjects and was enacted in 

one sitting -  as was the Second Amendment - so it seems bizarre to suggest that the 

People are debarred from tackling more than one topic in an amendment Bill.

One view o f the effect of the new Article 29.7 was referred to by Pat Rabbitte 

T.D., the Labour Party leader, in an article in November 2004.^^* Replying to a 

proposal from Gerry Adams that “the two Governments look to formal 

institutionalised power sharing at government level”, Rabbitte suggested that “joint 

authority is a non-runner because it would be unconstitutional” . He drew attention to 

the fact that Article 3 repeated the limitation o f the former Article 3 restraining the 

Oireachtas from legislating in general for Northern Ireland. “The result is we could 

no more share with Britain authority for the governance of Northern Ireland than we

See also Riordan  v. An Taoiseach (No .2): the Report o f  the Riordan case states ([1999] 4 I.R. 343 
at p. 343) that “the Bill provided for the holding o f  a referendum on 22"“* M ay 1998” but this is not 
technically accurate. The Agreement referred to in the Bill provided for a referendum on 22"“* May 
1998, but as a matter o f  Irish law, it was the Order o f  the Minister for the Environment and Local 
Government which determined the date o f  the referendum pursuant to the Referendum Act 1994 (No.
12 o f  1994), annotated by O’Dowd, T. John, (1994) Irish Current Law Statutes Annotated  12.

Hogan and Whyte, op. cit., n. 126, p. 2099.
Rabbitte, Pat, “Sinn Fein’s Plan B for North Unconstitutional”, The Irish Times, 15* November 

2004.
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could for Pitcairn Island”. The exception which allowed for the creation o f all-Ireland 

implementation bodies was, it was suggested, only applicable to bodies operating 

under a functioning Northern Executive. There was therefore no umbrella under 

which all island implementation bodies could operate during a suspension o f the 

institutions. In addition it was suggested that there was no “responsible authority” in 

Article 3.2 in Northern Ireland to allow cross-border sharing o f executive ftinctions. 

The suggestion that the British Government was the responsible authority in the 

absence o f devolved institutions was suggested to be incompatible with the intention 

of the Agreement.

It is true that, at first sight, support for this view might come from a reading of 

Article 3.1 which continues to provide that pending the re-integration o f the nation, 

the Oireachtas established by the Constitution shall have the same jurisdiction as 

Saorstat Eireann. However, it must immediately be said that there are three express 

exceptions to this provision. The first is Article 3.2, which allows the establishment 

of institutions with executive powers that are shared between the two jurisdictions 

referred to in Article 3.1, established by the “respective responsible authorities”. 

Such institutions may exercise powers and functions “in respect of all or any part of 

the island”. In the absence of a Northern Executive, the British Government is in 

ordinary language the responsible authority for Northern Ireland, and the better view 

would seem to be that there could be no objection on constitutional grounds to the 

conclusion of agreement with the British Government for the sharing o f executive 

authority under Article 3.2 o f the Constitution, and that the terms of the constitutional 

provision are clear enough not to warrant limitation by reference to any argument as 

to the “intention” o f the Agreement. The other aspect o f Article 3.2 that must be
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considered is that it is an enabhng provision, and permits the State to agree with the 

“responsible authorit[y]” for Northern Ireland to establish an institution with functions 

for any or all parts o f the island.

On the basis that a Constitution should be construed broadly (or even on a 

literal interpretation), there seems little doubt that the “or” is disjunctive - thus in 

principle the State could not decide that an all-island shared institution could never be 

established, though it might as a matter of policy decide to seek to agree a shared 

institution or institutions with respect to a part o f the island only, such as Northern 

Ireland. It is clear from the terms of the enabling power that an individual instance of 

its exercise could be confined to a part o f the island. While an arrangement with the 

U.K. Government might be constitutional, the point that it might be politically a 

matter for debate and decision is well taken. In that respect the Governments have 

made clear that their preference is for restoration o f the devolved administration in 

this regard.

The second exception to the Article 3.1 26-county limitation is contained in 

Article 29.7 which provides as follows:

“ 1. The State may consent to be bound by the British-Irish Agreement 

done at Belfast on the 10* day of April, 1998, hereinafter called the 

Agreement.

2. Any institution established by or under the Agreement may exercise 

the powers and functions thereby conferred on it in respect o f all or 

any part of the island of Ireland notwithstanding any other provision of
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this Constitution conferring a like power or function on any person or 

any organ o f State appointed under or created or established by or 

under this Constitution. Any power or function conferred on such an 

institution in relation to the settlement of resolution o f disputes or

controversies may be in addition to or in substitution for any like

power or function conferred by this Constitution on any such person or 

organ of State as aforesaid.”

This allows any institution established under the Agreement to exercise the 

powers and functions thereby conferred on it in respect o f any or all o f the island of 

Ireland, and perhaps this provision is wide enough to cover the implementation bodies 

so established, even if their functioning at present is not precisely what was envisaged 

originally. As against that it must be acknowledged that the provision is limited to 

institutions established by or under the Agreement, which envisaged that the North 

South Implementation Bodies would be accountable to the Northern Irish Executive 

and not to the U.K. Government. But perhaps an institution the functioning of which 

has been adjusted following the review provided for in the Agreement is nonetheless

an institution established under the Agreement. Again the provision allows the

respective authorities to agree to such bodies in respect of all, or alternatively any part 

o f Ireland.

It might also be noted that the provisions of Article 29.7.2” would on the face 

o f it seem designed to allow all-island or even East-West judicial entities to be 

established notwithstanding the fact that such bodies are not mentioned in the 

Agreement. This tends to point to the need to give a broad interpretation to the scope
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of the powers to be afforded to bodies to be established “under” the Agreement. 

However as Hogan and Whyte note, there is “a certain overlap” between Article 3.2 

and 29.7.2°. Article 3.2 is manifestly broader in that it permits joint institutions not 

specifically established under the Good Friday Agreement. Article 29.7.2° however 

does not limit itself to the island of Ireland.

Thirdly and perhaps most relevantly there is the provision in Article 29.8, also 

added by the Nineteenth Amendment o f the Constitution Act 1998, which provides:

“The State may exercise extra-territorial jurisdiction in accordance with the

generally recognised principles o f international law.”

The initial question to be addressed in respect o f this provision is as to what 

the power to exercise extra-territorial jurisdiction involves. A number o f separate 

concepts are involved. Any State can regulate to some extent the consequences 

within its jurisdiction o f certain matters outside its jurisdiction -  for example it may 

recognise a foreign qualification for the purpose o f practice o f a profession, allow 

enforcement o f foreign judgments or provide that a person shall not be in possession 

o f stolen property including property stolen outside the State. It is hard to 

characterise this as extraterritorial legislation in the ordinary sense. More problematic 

is the power to proscribe, whereby legislation declares that acts outside the State 

(whether committed by the State’s nationals, on board the State’s ships or aircraft, or 

alternatively by persons generally) are contrary to the civil or criminal laws o f the 

State concerned. Such legislation again involves a limited type o f extraterritoriality in

Hogan and Whyte, op. cit., n. 126, p.561.
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that the only “effect” of such legislation is one produced within the system in the 

jurisdiction concerned. The State does not claim the right to set up courts in or 

govern the foreign jurisdiction concerned but rather proscribes certain conduct which 

can be punished if the person concerned enters the jurisdiction. This is the form of 

extra-territorial legislation approved by the Supreme Court in Re Criminal Law 

(Jurisdiction) Bill 1975^^^. More fundamental still is the power to regulate, which is 

extra-territorial legislation in the true or core sense -  the assertion o f a power to 

legislate for a place which is not the territory of the State concerned. In this sense, an 

agreement with the U.K. whereby both Governments would exercise certain executive 

powers as to Northern Ireland would be extra-territorial legislation in its classic form

331and protected by Article 29.8 if  compatible with international law.

The contrary view might be that extra-territorial jurisdiction is something that 

is exercised by courts within Ireland, and that only this form of activity is protected by 

Article 29.8. However the weakness with such a limited interpretation is that courts 

do not operate in a vacuum. Courts merely give effect to the Constitution and the law 

as enacted by the Oireachtas. A power given to the State to “exercise extra-territorial 

jurisdiction” must of necessity be a power to the State in all of its manifestations, 

legislative as well as judicial. As it is manifest that no principle of international law 

would require the consent o f a devolved administration in Northern Ireland for the 

establishment and operation o f cross-border bodies, provided that the same was done 

by agreement between the two sovereign Governments, it seems clear that no breach 

of the Constitution would be involved in legislating for cross-border implementation 

bodies in the absence o f a devolved administration.

” “ [1977] I.R. 120.
See generally Forde, Michael, Constitutional Law (2”‘‘ Ed.) (Dublin, 2004) pp. 240-251.
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On balance one is driven to the conclusion that ultimately the arrangements 

made between the two Governments to operate the implementation bodies after the 

suspension of the Northern Irish Executive, or even more extensive hypothetical 

future arrangements for joint authority between the two Governments, are likely to 

pass constitutional muster, although the issue does highlight the complexities that 

arise in the unhappy event o f prolonged failure o f the institutions to operate as 

originally envisaged.

The legal status o f  the Agreement

The legal status of the Good Friday Agreement came to be considered in the 

context o f a number o f cases regarding prisoner release. In Doherty v. Governor o f

332Portlaoise Prison, an applicant who claimed to be a qualifying prisoner under the 

Criminal Justice (Release o f Prisoners) Act 1998^^  ̂ sought to challenge a decision of 

the Minister for Justice, Equality and Law Reform declining to refer his case to the 

Release o f Prisoners Commission. Chief Justice Keane described the entering into of 

the Good Friday Agreement as “on any view, a momentous event in the history of 

these islands”.̂ '̂* He noted that the prisoner release provisions were simply one 

component in a series of “essentially politically a r r a n g e m e n t s . K e a n e  C.J. noted 

that the language used in the provisions on prisoners o f the Good Friday Agreement 

was “not what one would associate with a purely legal document”, as evidenced by

[2002] 2 I.R. 252.
No. 36 o f 1998.
[2002] 2 I.R. 252 at p. 254. 
Ibid., p. 254.
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the “informal phraseology”^̂  ̂ used in paragraph 3 o f that section. In Keane C.J.’s 

view, the Minister was entitled to conclude that the parties who had assented to the 

Good Friday Agreement had not contemplated the release o f a prisoner in the

0 - 3 7

category o f the Applicant.

In his judgment, Murray J., made clear that insofar as provisions o f the Good 

Friday Agreement were included in the 1998 Act, they were not an operative part of 

the Act and included only for reference purposes, as section 3(4) makes clear. He 

held that there was no provision of the Act o f 1998 which made any part o f the 

Agreement part o f Irish law. “As is usual in such agreements, the obligations are 

inter partes. It does not confer rights on particular individuals which may be invoked 

before the courts.”^̂ * The other members of the court (Murphy, Geoghegan and 

Fennelly JJ.) agreed with both judgments.

Whether the Good Friday Agreement is intended to endure after unity

One issue that needs to be considered is whether and to what extent the Good 

Friday Agreement is legally binding on the Irish Government in international law 

after the achievement o f a united Ireland. This question may be somewhat academic 

in that the Agreement itself envisages that there will be a further agreement between 

the two Governments to give effect to unity, and no doubt this further international 

agreement will afford an opportunity to clarify what, if  any, are the continuing 

obligations to be assumed by the Irish Government in international law towards the 

British Government following unification. However, the history o f treaties between

Ibid.. p. 259.
Ibid., p. 260.
Ibid., p. 265.
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the two Governments would suggest occasional obscurity as to the continuing 

existence o f obligations -  one thinks particularly o f the fact that the current legal 

status o f the 1921 Treaty has not been expressly clarified in any agreement 

subsequent to 1938.

In favour o f the theory that the Good Friday Agreement would continue to be 

binding on the Irish Government after unity had been achieved, and that therefore 

there would be an obligation on the Government to support the institutions 

contemplated by the Good Friday Agreement, is the fact that the Agreement is not 

itself time-limited, and most o f its provisions are capable o f implementation either 

under a United Kingdom or a united Ireland. Furthermore and significantly, the 

travaux preparatoires for the Agreement, in the form o f the 1995 Framework 

Document, are clear that it was the intention o f the two Govermnents that 

“entrenched” power-sharing would be a feature o f a united Ireland as well as a United 

Kingdom.

Against that theory, one could point to the lack o f any British “privity” in the 

matter following a united Ireland, the fact that major adjustments to the Agreement 

would be necessary if  it were intended to operate in an entirely reciprocal manner (for 

example in relation to any British role in putting forward views and proposals 

following a united Ireland to represent the interests o f unionists) and the fact that the 

whole context o f the Good Friday Agreement was a continuing state in which 

Northern Ireland constitutionally was part of the United Kingdom. One can point for 

example to the fact that the Agreement contemplates the Irish Government putting
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forward views and proposals in relation to Northern Ireland, a provision which would 

be nonsensical following a united Ireland.

On balance, having regard to the clear intention of the Governments as stated 

in 1995, to the absence of any time limitation, and to the fact that most albeit not all of 

the Agreement’s provisions are indeed operable within a united Ireland, it seems to be 

very much the better view that, in the absence o f any further agreement or 

clarification, the Good Friday Agreement would continue to be binding in 

international law following a united Ireland. O f course the two Governments could, if 

they wished, clarify the matter by agreement in the form of a supplementary bilateral 

treaty specifying whether and to what extent it is the intention o f the Governments to 

be bound by the Good Friday Agreement following a united Ireland. Ultimately, 

however, the precise shape o f a united Ireland will no doubt figure in the fiiture 

international agreement which would give effect to the transfer o f the six counties 

from the United Kingdom to Irish jurisdiction.

One view in this scenario would be that the position of nationalists in a 

Northern Ireland within the United Kingdom, and unionists within a united Ireland, 

are not entirely symmetrical, and that it would be open to the Irish people, in a 

sovereign decision taken on a 32-county basis, either directly or through elected 

representatives in the 32 counties, to come to some different or alternative 

arrangement regarding the Government structures for a united Ireland, for example 

either a unitary State or some form of devolved government other than that provided 

for in the Good Friday Agreement -  for example an approach of four regional 

parliaments based on the historic provinces o f Ireland including a nine county Ulster.
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All that can be said about such proposals is that as matters stand they are not 

contemplated under the Good Friday Agreement and accordingly, a new treaty with 

the United Kingdom Government would be required to provide a legal basis for any 

such arrangements. In any event, there may be strong policy reasons to continue the 

agreement, as will be discussed in a subsequent chapter on confidence-building 

measures.

Citizenship Implications

Government representations o« jus soli in 1998

In considering the implications o f the new constitutional provisions on 

citizenship law, it is o f interest to note that in correspondence issued by the Taoiseach 

to Ruairi Quinn T.D., Leader o f the Labour Party, on 20* April 1998 and 21*' May 

1998, the suggestion that any immigration related change to citizenship law would be 

contemplated was firmly rejected. In the letter of 20* April 1998, the Taoiseach 

stated that:

“One effect o f the new Article will undoubtedly be to confer an 

entitlement to Irish citizenship on persons bom in Northern Ireland 

irrespective o f their family background or the circumstances o f their birth 

in Northern Ireland. We do not contemplate any change in the Jus Soli 

Rule. Considerations o f peace o f Northern Ireland would outweigh any 

concerns related to immigration”.̂ ^̂

Letter, Taoiseach to Ruairi Quinn T.D., Leader o f  the Labour Party, 20* April 1998.
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In the letter o f 21 May 1998, the Taoiseach went further and stated that:

“I can assure you that in the event o f the new Articles 2 and 3 taking 

effect, no legislation will be proposed by this Government to the 

Oireachtas which imposes restrictions on the entitlement to Irish 

nationality and citizenship o f persons bom in Ireland”.̂ "̂®

It may be noted that on-going change in circumstances regarding non

nationals led ultimately to a change in emphasis by the Government and the proposal 

o f the constitutional amendment relating to the matter. It was only following the 

amendment of the Constitution by the people themselves that the Government 

contemplated the proposal o f legislation which restricted the right of access to 

citizenship for persons bom in Ireland, contrary to what was the Taoiseach’s express 

“assurance” during the referendum campaign.

The 2001 Act

Consequent on the new Articles 2 and 3, the law on the acquisition of 

citizenship by birth was amended by the Irish Nationality and Citizenship Act 

2001^"*', analysed recently by Bemard Ryan.^"^  ̂ Ryan’s thesis is that the existing 

provisions on the law of citizenship by descent, set out in section 7 o f the Irish 

Nationality and Citizenship Act 1956, make irrelevant much o f the distinction and

Letter, Taoiseach to Ruairi Quinn T.D., Leader o f  the Labour Party, 21 May 1998.
No. 15 o f  2001 annotated by Cahir, John, {2 0 0 \)  Irish Current Law Statutes Annotated 15.
See Ryan, Bemard “The Ian Paisley Question: Irish Citizenship and Northern Ireland” (2003) 25 

Dublin University Law Journal, 145.
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debate in connection with the choice o f whether or not to take up an entitlement to 

Irish citizenship based on birth on the island of Ireland. Indeed Ryan points out that 

so great was the confiasion on this point that the Minister for Justice, Equality and 

Law Reform expressed the hope that persons in Northern Ireland who identify 

themselves as British only would not be dissuaded from taking a seat in the Seanad^"*  ̂

even though membership of Seanad Eireann is constitutionally confined to Irish

. . 344
citizens.

The L. and O. Case

The implications o f the new Article 2 for alien parents o f children bom in 

Ireland fell to be considered in A.O. v. Minister for Justice, Equality and Law  

Reform , d e c i d e d  by a seven member Supreme Court on 23^^ January 2003, 

following a two day hearing in October 2002. The case concerned a challenge by a 

number o f non-nationals resisting a proposal by the Minister for Justice, Equality and 

Law Reform to deport the alien parents o f Irish citizen children.

The judgments of members of the Court touched on various aspects of Article 

2, albeit that the Article was not absolutely critical to the precise point at issue in the 

case. Keane C.J. took the view that as section 6(1) of the Irish Nationality and 

Citizenship Act 1956̂ "*̂  applied, which provided that “every person bom in Ireland is 

an Irish citizen from birth” , the children concerned were Irish citizens and were

Ryan, loc. cit., n. 342, at p. 174, quoting from statement by Minister John O ’Donoghue at 162 
Seanad D ebates, Col 287 to 288, February 9* 2000.

See Constitution, Art. 16.1.1° and 18.2.
[2003] 1 l.R. 1.
No. 26 o f  1956.
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entitled to whatever constitutional and legal rights flow from that status. '̂*  ̂

Accordingly, Keane C.J. took the view that Article 2 as amended was of no relevance 

to the proceedings. However, he noted that “it is difficult to conceive of any 

legislation which, prior to its enactment {i.e. the enactment o f Article 2], could have 

been validly enacted by the Oireachtas purporting to deprive persons who were 

already Irish citizens o f their citizenship”.̂ '** One of the rights which did apply to 

Irish citizens was the right not to be deported.

Denham J. referred to Article 2 in passing, to illustrate the way in which 

sovereignty has been shared in a number o f matters, in this instance in the sense that 

the amended provision came about as a result of a bilateral agreement with the United 

K.ingdom.^^^ She also noted that the citizenship rights o f the children arose both 

under section 6 o f the Irish Nationality and Citizenship Act 1956^^’ and Article 2 of 

the Constitution.^^^ In his judgment, Murray J., as he then was, said that his 

understanding of the submissions made on behalf o f the applicants was that it was 

accepted that the amended Article 2 was “no more than declaratory o f the existing

353right to citizenship of a person bom in Ireland as provided for by law”, and it was 

difficult to accept in the context o f the issues in the A.O. case, that the constitutional 

rights o f a person bom pre or post the 1998 amendment were different.

Hardiman J. traced the legal basis for determining citizenship from Article 3 

o f the Constitution o f Saorstat Eireann, to the Irish Nationality and Citizenship Act

” ^[2003] 1 I.R. 1 atp. 18.
ftW., p. 18.
Idem.
Ibid., at p. 46.
No. 26 o f  1956.
[2003] 1 I.R. 1 at p. 58.

^^^Ibid.'p. 81.
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1935̂ "̂̂ , Article 9 of the 1937 Constitution and Article 6(1) o f the Irish Nationality 

and Citizenship Act 1956. As regards the new Article 2 of the Constitution, 

Hardiman J., said;

“This form of words involves and perhaps elides the two concepts of 

nationality and of citizenship. All persons bom in Ireland are, by s.6 o f the 

Act of 1956, citizens o f Ireland. What the first sentence o f Article 2 

acknowledges is their entitlement “ ...to be part o f the Irish nation.” The 

concepts o f Irish nationality and o f citizenship of Ireland are distinguished 

in the first two sentences o f Article 2. This corresponds to the distinction 

drawn in the Constitution to between “the nation” and “the State” . It is not 

clear to me that, as regards citizens, the first sentence o f Article 2 confers 

as opposed to acknowledges any right. Since, by Article 9.2 all citizens 

are said to have a fiindamental political duty o f fidelity to the nation, it 

could hardly have been denied (even before Article 2 took its present 

form) that such citizens are “ .. .part of the Irish nation”. Having regard to 

the statutory provision mentioned above, the question of whether being 

part o f the Irish nation necessarily involves a right to citizenship does not 

arise in this case. In the third sentence o f Article 2 it is the nation and not 

the State which has a “ ... special affinity o f people o f Irish ancestry living 

abroad who share its cultural identity and heritage.” This relationship 

clearly does not imply citizenship or a right to it. On the other hand the 

phrase “ ...otherwise qualified in accordance with law to be citizens of 

Ireland” in the second sentence of the Article is, at least if  one ignores the

13 o f 1935.
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statutory provision for citizenship) not easy to understand without an 

implication that the condition of being part o f the Irish nation” entitles 

one to citizenship.

Neither the “entitlement and birthright” mentioned in Article 2’s first 

sentence, nor the “special affinity” mentioned in the third, requires for its 

existence that the persons enjoying them should have been reared or 

educated in Ireland or should have resided here. Irish birth alone is the 

precondition o f the first. Even that is unnecessary for the “special affinity” 

which the State cherishes. A person who may never have visited Ireland 

may enjoy this special affinity if he or she is o f Irish ancestry and shares 

Ireland’s cultural identity and heritage.

It may also be noted that the “entitlement and birthright” referred to is an 

option open to a person meeting the condition o f Irish birth, and not an 

intrinsic characteristic. Article 2 does not for example seek to claim that a 

British subject bom in Ireland is thereby automatically “part of the Irish 

nation” or liable to the duty set out in Article 9 of “fidelity to the nation 

and loyalty to the State” . It is an option, personal to him and to be 

exercised at his or her discretion.

But the construction of Article 2 does not arise in this case. Firstly, on no 

view o f the Article can it be read as conferring a different status as citizen 

on the Applicants’ Irish bom children than that which they enjoy by virtue 

o f s.6 of the Act of 1956. Secondly, the Respondent has not been
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concerned to deny the children’s claim to citizenship couched as it is, inter 

alia, in terms o f Article 2. Most fundamentally, the question at the nub of 

this case is not whether the Irish bom children are citizens, which they 

most certainly are, but what the consequences o f that may be in the case of 

an infant Irish citizen who is a member of a family which contains persons 

who are non-citizens and who are prima facie  liable to deportation.”^̂ ^

Geoghegan J. did not deal with Article 2 in his judgment, other than in the 

sense that he agreed with Keane C.J., and Hardiman J. Both dissenting judges, 

McGuinness J. and Fennelly J, referred to the terms o f Article 2.

The 2004 Amendment

The provision of the new Articles that entitled persons bom in Ireland to Irish 

citizenship caused increasing discomfort in Government circles by virtue o f the ability 

o f persons with no substantial connection to the State to avail o f the provision on the 

basis o f temporary presence within the State at the time o f the birth o f a child or 

children. These pressures led ultimately to the holding of a referendum on and the 

enactment of the Twenty-Seventh Amendment of the Constitution Act 2004. This 

Act amends Article 9 o f the Constitution by the insertion o f a new section 2, 

subsection 1 o f which reads as follows;

“Notwithstanding any other provision of this Constitution, a person bom in 

the island of Ireland, which includes its islands and seas, who does not

[2003] 1 I.R. 1 at pp. 131-132.
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have at the time of the birth of that person at least one parent who is an 

Irish citizen or entitled to be an Irish citizen is not entitled to Irish 

citizenship or nationality, unless provided for by law”.

It is hard to construe this as other than an amendment of Article 2 o f the 

Constitution, but it was not phrased as such, presumably to avoid being confronted 

with the awkward suggestion that the Good Friday Settlement was being tampered 

with in any way. The Government did however make the legitimate point that the 

provisions o f the constitutional amendment were “by analogy with Article l(vi) of 

and Annex 2 to the British/Irish Agreement”. T h e  wording of the constitutional 

amendment was, nonetheless, very unusual, particularly insofar as it referred to the 

provisions having effect “notwithstanding any other provision of this Constitution”. 

The only comparable such formula relates to the State of Emergency and the Primacy 

o f European Union Law under Articles 28.3.3° and 29.4.10° respectively. The phrase 

would appear to mean “notwithstanding Article 2” but it would seem that it was felt 

inexpedient to make any specific reference to any possible incompatibility between 

Article 2 and the new Article 9.2. Indeed Kearns J. recently commented in Sheedy v. 

Information CommissioneP^^ that “[t]he use of a “notwithstanding” clause is a 

convenient form of drafting which skirts or avoids textual amendments to existing 

legislation but nonetheless operates by implication to bring about amendments or 

repeals o f such legislation”^̂  ̂ or “can operate to nullify or override other provisions 

o f the same piece o f legislation or inconsistent provisions contained in previous

Department o f  Justice, Equality and Law Reform, Briefing Note, Proposed Citizenship Referendum, 
Summary’ o f  Implementing Proposals, 6"' April 2004.

[2005] I.E.S.C. 35, [2005] 2 LR. 272.
Ib id , at p. 295.
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legislation”^̂  ̂ and that Article 2 o f the Constitution “was effectively amended”^̂ ® by 

the “notwithstanding” provision o f Article 9.2.1°.

The constitutional amendment was rapidly followed by the Irish Nationality 

and Citizenship Act 2004 which gave legal effect to the option contained in the 

amendment which allowed the Oireachtas to amend the previous law in order to 

narrow the categories o f persons whose entitlement to Irish citizenship would derive 

from the fact o f their birth on the island of Ireland.

It is o f interest that following the Government’s proposed amendment to 

Article 9 of the Constitution, Mark Durkan, Leader o f the S.D.L.P. wrote to the 

Taoiseach on 12*'’ April 2004 expressing “profound concern” about the proposal, 

which would diminish the import o f Article 2 and the Good Friday Agreement.^^^ 

The nub o f his objection to the proposal to amendment Article 9 was that the 

provisions o f Article 2 o f the Constitution was part o f the overall Agreement and thus 

not the property o f the two Governments alone, but also the legitimate concern o f the 

other parties to the Agreement. He also considered that his action could undermine 

other aspects o f the Agreement.^^^

The Government responded to such criticisms by the unusual -  indeed 

virtually unique - approach of agreeing an interpretative declaration with the United 

Kingdom Government, whereby it was provided that:

No. 38 o f  2004 annotated by Herrick, Liam, (2004) Irish Current Law Statutes Annotated 38. 
“Durkan raises concerns with Taoiseach on citizenship poll”. The Irish Times, 17* April 2004. 
See also Hennessy, Mark, “S.D.L.P. tells Ahem o f ‘profound concern’ on referendum”. The Irish 

Times, 17* April 2004.

139



“the two Governments hereby give the following legal interpretation; that it 

was not their intention in making the said Agreement that it should impose on 

either Government any obligation to confer nationality or citizenship on 

persons bom in any part o f the island o f Ireland whose parents do not have 

sufficient connection with the island of Ireland: and therefore the two 

Governments declare that proposal to amend Article 9 o f the Constitution of 

Ireland so as to provide that a person bom in the island of Ireland, which 

includes its islands and seas, who does not have, at the time of his or her birth, 

at least one parent who is an Irish citizen or is entitled to be an Irish citizen, is 

not entitled to Irish citizenship or nationality, unless otherwise prescribed by 

law, is in accordance with the intention o f the two Govemments in making the 

said Agreement and that this proposed change to the Constitution is not a 

breach o f the said Agreement or the continuing obligation o f good faith in the 

implementation of the said Agreement”.

It was further provided that the rights o f all persons referred to in Article 1 (vi) 

of, and annex 2 to the Agreement will be preserved by l e g i s l a t i o n . G i v e n  that the 

terms of the Good Friday Agreement are clear enough, and indeed that the ju s soli 

issue had been flagged in correspondence by the Taoiseach at the time of the 

referendum as we have seen, it is perhaps a little disingenuous o f the two 

Govemments to contend that their change of policy can be founded on a “legal 

interpretation” that it was “not their intention” to do what the Agreement plainly did.

Declaration o f  the parties to the Agreement between the Government o f  Ireland and the Government 
o f  the United Kingdom o f  Great Britain and Northern Ireland, published 19* April 2004.

See Brennock, Mark, “British back Irish Referendum”, The Irish Times, 20* April 2004, Brermock, 
Mark, “Tanaiste staunchly defends citizenship poll plan”. The Irish Times, 20'*' April 2004, McCaffrey, 
Una, “Ahem rejects S.D.L.P. concern at vote”, The Irish Times, 20* April 2004.

140



and what the Irish Government was fully aware that it did at the time it was made. It 

might have been more accurate for the Governments simply to say that they agreed to 

the new change o f policy by the Irish side, but o f course this would have had the 

apocalyptic implication that the Good Friday Agreement could be renegotiated by the 

Governments over the heads o f the parties, even when it was working as anticipated. 

It is hard to conclude other than that Mark Durcan’s complaint may have had some 

substance, the “legal interpretation” notwithstanding.

Other developments subsequent to 1998

The promise o f the Agreement was, of course, not to be ftilfilled as rapidly as 

anticipated. While a full account o f the difficulties lies somewhat outside the scope of 

the present work the following summary points may be noted.

Following the successful referendum in Northern Ireland, the Northern Ireland 

Act 1998^^^ was enacted on 19*'’ November 1998 and represents one of the most 

significant modem constitutional laws of Northern Ireland. For present purposes the 

provision of greatest significance is section 1 which provides as follows;-

“(1) It is hereby declared that Northern Ireland in its entirety remains 

part of the United Kingdom and shall not cease to be so without the 

consent o f a majority of the people o f Northern Ireland voting in a poll 

held for the purposes of this section in accordance with Schedule I .

1998 C.47.
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(2) But if  the wish expressed by a majority in such a poll is that

Northern Ireland should cease to be part of the United Kingdom and form 

part o f a united Ireland, the Secretary o f State shall lay before Parliament 

such proposals to give effect to that wish as may be agreed between Her 

Majesty’s Government in the United Kingdom and the Government of 

Ireland.”

It is notable that the commitment in section 1(2) is a commitment simply to 

lay proposals before Parliament, and thus to date a weak version of the commitment 

as set out in the Good Friday Agreement. Presumably it was thought that any more 

strenuous phrasing of the commitment would be an affront to the theoretical rights of 

Parliament.

In formal terms the law relating to progress towards a united Ireland is to a 

large extent a matter o f United Kingdom law in the first instance. Schedule 1 of the 

Northern Ireland Act 1998 is of particular significance and is critical to the process of 

progress towards a decision on a united Ireland or not. The Schedule provides as 

follows:

“ 1. The Secretary o f State may by Order direct the holding o f a poll for

the purposes of Section 1 on a date specified in the Order.

2. Subject to paragraph 3, the Secretary o f State shall exercise the

power under paragraph 1, if  at any time it appears to him that a
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majority o f those voting would express a wish that Northern 

Ireland should cease to be part o f the United Kingdom and form 

part o f a united Ireland.

3. The Secretary o f State shall not make an Order under paragraph 1 

earlier than seven years after the holding o f a previous poll under 

this Schedule.

4. (1) An Order under this Schedule directing the holding of a poll 

shall specify -

(a) the persons entitled to vote; and

(b) the question or questions to be asked.

(2) An Order-

(a) may include any other provision about the poll which the 

Secretary o f State thinks expedient (including the creation 

o f criminal offences); and

(b) may apply (with or without modification) any provision of,

or made under any enactment.”
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Political agreement was reached between the First Minister, David Trimble 

M.P. and the Deputy First Minister, Seamus Mallon M.P., regarding the organisation 

of Departments and the establishment o f North/South implementation bodies and 

other matters for North/South co-operation, in December 1998.^^^ In many respects it 

could hardly be described as an ambitious programme and might more properly be 

referred to as a first step in terms of North/South co-operation and sharing of 

executive authority.

The measures taken towards implementation o f the Agreement involved a 

considerable level o f bilateral negotiation and agreement between the two 

Governments, embodied in the form of international instruments. On March 1999, 

the two Governments signed four agreements supplementing the British Irish 

Agreement o f April 1998. The new agreements provided for the establishment o f six 

North/South implementation bodies, a North/South Ministerial Council, a British/Irish 

Council and a British/Irish Inter Governmental Conference. The Minister for Foreign 

Affairs described the signature o f the Agreements as “a very important milestone in 

the implementation o f the Agreement” . T h e  Department of Foreign Affairs 

described the agreements establishing the North South Ministerial Council, the British 

Irish Council and the British Irish Inter Governmental Conference as being “of a 

purely technical character” and as providing that these institutions will be constituted 

and will operate in accordance with the provisions of the Good Friday Agreement.^^^ 

However, the Department went on to describe the Agreement establishing the six

See First Minister and Deputy First Minister, Statements, set out in “Trimble/Mallon Statement o f  
What was Agreed”, The Irish Times, 19* December 1998.

Department o f  Foreign Affairs, Press Release, “Minister for Foreign Affairs and Secretary o f  State 
for Northern Ireland to sign international agreements supplementing the British Irish Agreement,
Dublin Castle, 8“’ March 1999”, March 1999.

Ibid., p. 2.
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implementation bodies as “more substantial” and as resulting “from intensive 

negotiations with the British Government, in consultation with the Northern Ireland 

parties, following on from the political agreement on the identity o f these bodies 

reached on 18* December 1998”.̂ ™ The Department noted that each o f the four 

agreements would enter into force on the date of entry into force o f the British Irish 

Agreement itself, and that legislation before the Oireachtas would be necessary 

regarding the agreement establishing the implementation bodies.

The day prior to the coming into force o f the Good Friday Agreement, the 

Taoiseach told the Dail that “the new Articles 2 and 3 encapsulate our modem 

understanding o f constitutional republicanism. The last traces o f irredentism are 

gone. The nation is defined in the most open, inclusive and pluralist manner possible,

372without coercion”. The Taoiseach said that he could not envisage a situation “even 

where the functions o f the Agreement had been interrupted for a considerable time” 

that the parties or the people would wish to revert to the previous wording o f Articles 

2 and 3, which he said “were put in place as a form of protest against the legitimacy 

of partition, after all the safeguards of the 1920/1 Settlement had been cast aside”. ’̂  ̂

It is not entirely clear which safeguards the Taoiseach had in mind, as insofar as the 

provisions o f the Government of Ireland Act 1920 which provided for all-Ireland 

institutions were cast aside, they were cast aside by agreement between the two 

protagonists under the 1921 Treaty, rather than unilaterally disregarded by the British 

- Treaty o f Limerick style - which would appear to be what is suggested by the

See Government Information Services “Statement by the Taoiseach Mr Bertie Ahem  T.D. to mark 
the entry into force o f  the British/Irish Agreement, Dail Eireann, Wednesday, 1 December 1999 at 
10.45 a.m. approx” (Dublin, 1999).

Idem.
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Taoiseach. The safeguards of the 1921 Treaty such as the Boundary Commission 

were not so much cast aside but proved to be illusory having regard to the fact that the 

Irish side seemed to have missed the point that Article 12 o f the Treaty made clear 

that the “wishes o f the inhabitants” were subject to “economic and geographic 

conditions” and not the other way around. Those “safeguards” too were set aside by 

agreement in the end. In concluding the speech, Taoiseach Ahem said that “the 

setting up of the North/South Ministerial Council and implementation bodies is of 

particular importance to us. It is not only a reinstatement o f an essential element 

missing from the implementation of the 1921 Settlement. It is also the logical 

culmination o f the initiative on North-South co-operation begun on our side by Sean 

Lemass and Jack Lynch”. Again, some liberties are taken with history in this 

description. The absence of provision for North/South Ministerial executive agencies 

was not just a feature o f “the implementation o f ’ the 1921 Settlement, but rather 

inherent in the settlement itself, as Article 15 of the Treaty only made minimal, 

enabling provisions for North-South executive cooperation. Furthermore it is perhaps 

somewhat at odds with a proclamation of inclusiveness on the one hand to focus quite 

so sharply only on the claimed achievements o f only Fianna Fail administrations on 

the other.

The Agreement was commenced on 2"̂ * December 1999, and inaugural 

meetings then took place of the North/South Ministerial Council,^^'* the British/Irish

See Government Information Services, “North/South Ministerial Council Inaugural Plenary 
Meeting, Armagh, 13* December 1999 remarks by Taoiseach”. North/South Ministerial Council, 
“Joint Communique, North/South Ministerial Council Inaugural Plenary Meeting Armagh, 13* 
December 1999” (Armagh 1999).
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C o u n c i l , t h e  British/Irish Inter-Govemmental C o n f e r e n c e , a n d  other institutions 

established by the Agreement.

Ongoing political difficulties and issues related to decommissioning and 

paramilitary activity led to an early collapse o f the Agreement institutions in 2000. In 

the absence o f any legislative provision for suspension in the Northern Ireland Act 

1998, and indeed in the absence o f any such provision from the Good Friday 

Agreement, provision was made by law for a suspension mechanism by means of the 

Northern Ireland Act 2000^^’, enacted on 10̂ ’’ February 2000. While it has been 

claimed that the Northern Ireland Act 2000 providing for suspension was a breach of 

the Good Friday Agreement, a position to some extent reflected in official thinking 

within the Irish Government, it is not clear that this is in fact the case given the 

residual sovereignty flowing from the Acts o f Union. The Northern Ireland Act 2000 

did however highlight one central flaw o f the Good Friday Agreement arrangement, 

namely the absence o f a fall-back provision (sometimes referred to as “Plan B”) other 

than direct rule from London. Viewed in formal terms, the Good Friday Agreement is 

flawed and incomplete at a very basic level in that it fails to make express provision 

for a whole range o f contingencies, the central one being the unwillingness or 

inability o f the parties to operate the Agreement. By failing to provide a fallback 

mechanism, the Agreement certainly leaves the door open to direct intervention by the 

Westminster Parliament of the kind made by the Northern Ireland Act 2000. By the 

same logic, however, the Agreement, being a partial agreement only, would also and 

equally leave the door open to other forms o f arrangement or agreement designed to

Government Information Services, Press Release, British/Irish Council Inaugural Summit Meeting, 
London 17* December 1999, introductory statement by the Taoiseach.

Government Information Services “Inaugural Meeting o f  the British/Irish Inter Governmental 
Conference Opening Statement by the Taoiseach”, Dublin 17* December 1999.

2000 c. 1.
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cater for an absence of working institutions. It is suggested that this aspect of the 

Agreement may hold out some possibilities in terms of ensuring that there is political 

progress in Northern Ireland in circumstances where unionist politicians decline to 

work the Agreement. Given the partial nature of the Agreement it is suggested that it 

would be no breach o f the Good Friday Agreement for the parties who are prepared to 

operate it and the Governments to work out alternative fallback mechanisms, other 

than that o f simply direct rule from London.

Devolution was subsequently restored but the institutions were again 

suspended, twice, in 2001. The most recent and final suspension occurred on 14‘*’ 

October 2002, following on a DUP motion on 8*'’ October 2002 expressing concern at 

the implications of a raid on the Sinn Fein Offices at Parliament Buildings on 4'*̂  

October 2002 and the arrest of three Sinn Fein members on spying charges (one of 

whom, Denis Donaldson, was subsequently murdered following the dropping of the 

proceedings and his identification as an informant to the British Government). That 

suspension was effected by the Northern Ireland Act 2000 (Suspension of Devolved 

Government) Order 2002^^* made by Secretary o f State Reid on 14*'’ October 2002 

and coming into effect on 15* October 2002. The Order is made pursuant to section 

2(2) o f the Northern Ireland Act 2000, and in addition is made without the prior 

approval of both Houses o f Parliament because, according to the Preamble to the 

Order, “the Secretary o f State considers it expedient for this Order to be made without 

a draft having been approved by resolution o f each House o f Parliamenf’. The 2002 

Order revokes the Northern Ireland Act 2000 (Restoration o f Devolved Government)

S.I. 2002 No. 2574.
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(No. 2) Order 2001.^^^ At time o f writing, this 2002 Order continues to be in force 

and provides the legal basis for the current direct rule of Northern Ireland by the 

British Government through the Order in Council procedure.

Following the suspension o f the Northern Ireland Assembly on 1S**’ October 

2002, the British and Irish Governments entered into a fiarther agreement by means of 

exchange o f letters dated 19* November 2002 which were designed to overcome the 

problem of permitting the continued functioning of the North-South bodies 

notwithstanding the absence o f the Assembly and Northern Executive. The letters 

between the Irish Minister for Foreign Affairs, Brian Cowen T.D., and the British 

Ambassador, Sir Ivor Roberts K.C.M.G., which are set out in the Schedule to the 

implementing legislation, the British-Irish Agreement (Amendment) Act 2002̂ **̂ , 

referred to an intention “to protect and maintain the achievements o f the British-Irish 

Agreement and Multi-Party Agreement and to ensure the continuation of the 

necessary public function performed by the Implementation Bodies during the period 

of temporary suspension of the Assembly, and pending its restoration”. The 

agreement proposed that decisions of the North-South Ministerial Council on policies 

and actions related to the Implementation Bodies, Tourism Ireland Ltd or their 

respective functions shall be taken by the two Governments, and that no new 

fijnctions shall be conferred on the Implementation B o d i e s . T h e  agreement goes on 

to provide that in the Implementation Bodies’ Agreement, any reference to a Northern 

Ireland Minister shall be construed as a reference to the relevant Northern Ireland

” ^S.I. 2001 No. 3231.
No. 26 o f 2002.
Agreement between Government o f Ireland and Government o f  the United Kingdom by means o f  

exchange o f  letters dated 19* November 2002, Letter o f Minister for Foreign Affairs, Brian Cowen 
T.D.,par. 1.
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Department, and any reference to the Assembly shall be construed as a reference to

■> Q-^

the Parliament of the United Kingdom.

The legislation to implement the Agreement, viz., the British-Irish Agreement 

(Amendment) Act 2002, provides that references to the North-South Ministerial 

Council in the British-Irish Agreement Act 1999 shall be construed in accordance 

with the amending agreement of 2002.^*^ The Act is to expire on such day as the 

Taoiseach may fix by order̂ "̂* which shall be the earliest practicable day after the 

termination o f the 2002 Agreement in accordance with its terms on the restoration of 

the Northern Ireland Assembly.^^^ Like the 1999 Act, the 2002 Act is in a curious 

drafting form in that it is in both Irish and English, notwithstanding the fact that 

Article 25 of the Constitution appears to envisage that Acts would be in one or the 

other language but not both, save where there are complete English and Irish versions 

of the entire text of the Act.

In April 2003, the two Governments published proposals to break the log-jam 

in the form of three documents, firstly a Joint Declaration by the British and Irish 

Governments,^*^ secondly an agreement relating to monitoring and compliance,^*’ and 

thirdly proposals in relation to “on the runs” -  republicans still being sought for 

extradition, imprisonment or questioning.^** The thrust o f the Joint Declaration 

related to progress on issues of acts of completion, paramilitarism, security 

normalisation, policing and justice and the issues o f rights, equality, identity and

Letter o f  Brian Cowen T.D. o f  19* November 2002, par. 2.
British-Irish Agreement (Amendment) Act 2002 s. 2(1).
Ibid., s. 7(4)(a).
Ibid., s. 7(4)(b).
British and Irish Governments, Joint Declaration, April 2003 (hereafter “2003 Declaration”).
Agreement between the British and Irish Governments, April 2003.
British Government, Proposals in relation to On The Runs (OTRs), April 2003.

150



community. In addition, the Joint Declaration dealt with the issue o f the restoration o f 

the political institutions which were described as “the democratic core o f the 

Agreement” . T h e  Joint Declaration drew attention to the provision^^*^ in the 

Agreement envisaging that the Northern Ireland Assembly and the Oireachtas should 

consider developing a joint parliamentary f o r u m . A m o n g  the initiatives considered 

by the Joint Declaration was the devolution to the restored Assembly o f responsibility 

for policing and justice matters.^^^ This analysis also contemplated the consideration 

o f the establishment of a North/South Implementation Body related to justice and 

policing following such devolution.^^^ The Agreement between the British and Irish 

Governments of April 2003 committed both Governments to the establishment o f a 

new independent body to monitor and report on the carrying out o f commitments 

relating to the ending of paramilitary activity and the programme of security 

normalisation, set out in paragraphs 12 to 19 and annex 1 o f the Joint Declaration.^^'* 

The Agreement envisaged a procedure for dealing with allegations of non- 

compliance, including a provision that the British Government would envisage 

amending the Northern Ireland Act 1998 to enable a variety o f responses appropriate 

to the gravity o f the breach in question to be made.^^^ This body did not have a remit 

to inquire into wider breaches o f the agreement by the Governments.

As envisaged by the April 2003 proposals, a further agreement between the 

two Governments done at Dublin on 25* November 2003 provided for the

2003 Declaration, par. 9.
Good Friday Agreement, Strand 2, para. 18.
2003 Declaration, par. 11.
Ibid., Annex 2.
Ibid., Annex 2, par. 24.
See Agreement between the British and Irish Governments, April 2003, par. 2. 
Ibid., par. 3.
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- jn z
establishment o f an Independent Monitoring Commission, which agreement was

397given effect to in Ireland by the Independent Monitoring Commission Act 2003. 

The Commission was not expressly envisaged by the Good Friday Agreement -  a 

principal point of objection for republicans - but rather was designed to police the 

commitments on activities of paramilitary groups and security normalisation by the 

British Government.

Following the November 2003 e l e c t i o n , t h e  D.U.P. and Sinn Fein emerged 

as the largest parties representing unionism and nationalism/ republicanism 

respectively.^^^ On the day following the Assembly election, i.e. 27 '̂’ November 

2003, Secretary o f State Murphy made the Northern Ireland Act 1998 (Modification) 

Order 2003'*°° pursuant to section 6 o f the Northern Ireland Act 2000, in the light of 

the on-going period o f suspension, to permit members of the Assembly to be paid 

notwithstanding the fact that they were unable to take up their seats by virtue o f the 

fact that the Assembly stood suspended and that they were therefore unable to sign the 

Roll of Members.'*'” Following this, a review o f the Agreement got underway, and a 

plenary meeting of the review was held at Parliament Buildings, Stormont on 3'̂ '*

Agreement between the Government o f  Ireland and the Government o f  the United Kingdom o f  
Great Britain and Northern Ireland establishing the Independent Monitoring Commission, done at 
Dublin on 25 November 2003, text set out in Independent Monitoring Commission Act 2003 (No. 40 
o f  2003), Sch. 2.

No. 40 o f  2003.
The Assembly had been formally dissolved on 28* April 2003 in anticipation o f  an election in May 

2003 which was ultimately postponed until 26*'’ November 2003; see Northern Ireland (Date o f  Next 
Assembly Poll) Order 2003 (S.I. 2003 No. 2697).

The D.U.P. won 33 seats including 3 members elected as Ulster Unionists who subsequently joined  
the D.U.P., compared to 24 seats for the U.U.P. Sinn Fein won 24 seats compared to 18 for the 
S.D.L.P.

S.I. 2003 No. 3039.
Standing Order 3(3) o f  the Standing Orders o f  the Northern Ireland Assembly provided that a 

member takes his seat on signing the Roll. This was not possible during suspension. See Northern 
Ireland Assembly, Committee on Procedures, Standing Orders o f  the Northern Ireland Assembly 
(Belfast, 2002).
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February 2004. In his opening remarks to that meeting, the Minister for Foreign 

Affairs, Brian Cowen T.D. stressed that;

“As the Secretary o f State outHned, it is the two Governments’ view that 

the fundamentals o f the Agreement must remain in place. The review is 

about the operation of the Agreement ... “the Good Friday Agreement is 

both an international treaty and a part of the Irish Constitution. It will 

come as no surprise to anyone here, therefore, when I say that we take its 

provisions very seriously”."*̂^

He went on to say that the fundamentals o f the Agreement are not up for 

negotiation and that, without being prescriptive, the fundamentals would in his view 

include the constitutional policy o f consent, partnership government in Northern 

Ireland on an inclusive basis, the interlocking institutions of the Agreement including 

its North/South and East/West dimensions, the entrenchment o f human rights and 

equality for all, the removal o f the use and threat o f paramilitary violence, the 

normalisation of security arrangements and the consolidation o f the new policing and 

criminal justice arrangements.

In July 2004 a letter was issued to political parties jointly by Secretary of State 

Paul Murphy and the Minister for Foreign Affairs, Brian Cowen, outlining details for 

the arrangements for the resumption of talks in September 2004.''°^ Talks on Strand 1 

issues took place on 1̂ ‘ September 2004, and the talks envisaged by Article 8 occurred

Department o f  Foreign Affairs, Press R elease, “O pening Remarks by the M inister for Foreign  
Affairs, Mr Brian C ow en T .D ., Plenary M eeting -  R eview  o f  the Operation o f  the G ood Friday 
A greem ent, Parliament B uildings, Stormont, 3'̂  February 20 0 4 ”.

Northern Ireland O ffice, Press R elease “D ate Confirm ed for Intensive Talks”, 30* July 2004.
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on 16"' to 18* September 2004 at Leeds Castle. On 8*’’ December 2004, following 

intensive negotiations the two Prime Ministers failed to agree an outcome to the 

review of the Agreement with Sinn Fein and the DUP. Notwithstanding this failure, 

the two Prime Ministers then published the draft Agreement, which would have 

involved a decommissioning of all weapons, an agreement that the I.R.A. would 

instruct its members not to endanger the Agreement, confirmation of 

decommissioning including photographs, a Sinn Fein Ard Fheis to decide on support 

for new policing arrangements, devolution o f criminal justice and policing powers to 

the Assembly, and re-establishment of the institutions by agreement.'*^''

The December 2004 proposals would have involved the introduction into the 

British Parliament of legislation to amend a number o f aspects of the Northern Ireland 

Act 1998 and related legislation which would also provide for the removal o f the 

power of suspension, presumably by repealing the Northern Ireland Act 2000.'*^  ̂

Devolution o f policing powers would also take effect by means o f primary 

legislation."*®  ̂ Emergency legislation would be introduced immediately to establish a 

Shadow Assembly in December 2004,"**̂  ̂ to be followed in January 2005 by the 

enactment of necessary legislation amending existing legislative arrangements on 

Strands 1 to S."*®* Detailed proposed changes to the operation of the Agreement, 

including changes to the Northern Ireland Act 1998, were set out. These included 

proposals to enhance collectivity and accountability, including the agreement of a

See Moriarty, Gerry, Brennock, Mark and Keenan, Dan, “Ahem and Blair to press on despite failure 
to agree N.I. deal”. The Irish Times, 9* December 2004, British and Irish Governments, “Proposals by 
the British and Irish Governments for a comprehensive agreement” (2004) published in The Irish 
Times, 9* December 2004 (hereafter “2004 Proposals”).

2004 Proposals, par. 5.
Ibid., par. 7.
Ibid., Annex A.
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draft programme for government and budget which would have to be approved by the 

Assembly on a cross-community vote.‘*°̂  In a key change, the appointment o f First 

Minister and Deputy First Minister, previously to be made jointly, was now to be 

decoupled, and these were to be nominated separately by the nominating officers o f 

the largest and second largest parties respectively.'*’'’ There would be an Institutional 

Review Committee o f the Assembly, to keep the operational aspects o f the Strand 1 

institutions under virtually permanent review, and there was an explicit commitment 

to repeal the Northern Ireland Act 2000. Proposals by both Governments for changes 

in Strands 2 and 3 were also set out, including a proposal that the Northern Ireland 

Executive and the Irish Government would, under the auspices o f the North/South 

Ministerial Council, appoint a review group to examine objectively the efficiency and 

value for money of the existing Implementation Bodies and “the case for additional 

bodies and areas o f co-operation within the N.S.M.C. where mutual benefit would be 

derived”.'*" Any changes to existing arrangements would require the endorsement of 

the Assembly and the Oireachtas. The Executive would encourage the parties in the 

Assembly to establish a North/South Parliamentary Forum bringing together equal 

numbers from the Oireachtas and the Assembly. In addition the Executive would 

support the establishment o f an independent North/South Consultative Forum 

appointed by the two administrations and representative o f civil society.'*'^

Under Strand 3, the two Governments would facilitate the establishment o f a 

Standing Secretariat for the British-Irish Council, and would encourage the Oireachtas 

and the British Parliament and the relevant elected institutions in the British Isles to

Ibid., Annex B.
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approve an East-West Inter-Parliamentary framework which would embrace all their 

interests, following consultation with the British/Irish Inter-Parliamentary Body." '̂^ 

The proposals went on, unusually, to set out the text o f draft statements to be made by 

the DUP, Sinn Fein, the Independent International Commission on Decommissioning 

(deference being paid to the independent position of this body by the use of the phrase 

“elements for an IICD statement”"” "') and -  most remarkably o f all in a formal 

document issued by two sovereign Governments -  a draft statement to be issued by 

the I.R.A. Perhaps in the light of ss. 2 and 10 of the Offences Against the State Act 

1939" '̂ ,̂ which make it an offence to “publish” any “document ... issued by or 

emanating from an unlawful organisation or appearing to be so issued or so to 

emanate”, the two Governments sought reftige in typographical insulation by 

publishing the proposed I.R.A. statement under the heading “[IRA] Statement”."*'̂

While from the point of view of working the Agreement and indeed closer 

North/South cooperation, there was much to welcome in the proposals, it remains a 

fact that the proposals, as they themselves noted, emerged from a process o f dialogue 

primarily with the D.U.P. and Sinn Fein. The S.D.L.P. were quick to express 

reservations not only about the manner in which these proposals were put together but 

also about their content, which they described as an Agreement which “weakens the 

principles and protections of the real Agreement -  The Good Friday Agreemenf’.'*'̂  

Chief amongst the S.D.L.P. objections was the scrapping of the joint election o f the 

two First Ministers. The S.D.L.P. also singled out the change to the previous

'"^No 13 o f 1939.
2004 Proposals, Annex C.
Durkan, Mark, “Fundamentals o f Agreement have been undermined”, The Irish Times, 14* 

December 2004.
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arrangement that no party could veto the other parties’ ministerial appointments, and 

the new requirement that any party that did not vote to approve an Executive could 

not take seats in it."̂ '*

The status o f these proposals was referred to by the Taoiseach, speaking at the 

Seventh British-Irish Council in the Isle o f Man in May 2005, when he said that:

“The review of the Good Friday Agreement was politically accepted by 

everyone, including the DUP on December 8*'’... we’ve had the review and 

the review is finished”."*'̂

However, the accuracy of this statement seems to be in doubt in the sense that 

the proposals were manifestly not agreed to by all parties, and in the absence o f such 

agreement, or at the least o f a definite agreement between the two Governments to 

proceed with actions in the absence o f agreement, it might be contended that the 

review envisaged by the Agreement was incomplete or at least inconclusive. It might 

also be noted that while the December 2004 review proposed to strengthen the 

parliamentary and civil advisory strand to North/South and EastAVest cooperation, 

there was no proposal for an East/West Civic Advisory Body or any form o f judicial 

cooperation, whether North/South or East/West.

A further key step in the process was the announcement by the l.R.A. o f the 

formal end to its armed campaign at 4.00 p.m. on Thursday 28*’’ July 2005.'*^° As

See S.D.L.P.’s detailed document rejecting the deal, Standing by the Will o f  the People: Why the 
S.D.L.P. rejects the “Comprehensive A greem ent”, March 2006  (Belfast, 2006).

Moriarty, Gerry, “Belfast Accord not for re-negotiation”. The Irish Times, 21 '̂ May 2005.
See “Editorial”, An Phoblacht (new series) Vol. 28, No. 29, Thursday 28"’ July 2005, p. 8.

157



events moved into 2006 without a restoration of the institutions, the two Governments 

pubUshed so-called “Plan B” proposals'*^' which in new language referred 

ambiguously to the governments’ “joint stewardship of the process”"̂ ^̂ , and the 

Assembly was recalled for 15**’ May 2006 with a 6-month deadline to elect a 

functioning executive by November 2006^^^ A “preparation for government” 

committee o f the Assembly began work on the steps required to restore devolution.

Conclusion

One of the key features to emerge from this discussion of the Good Friday 

Agreement is that by expressly imposing obligations on both Governments into the 

long-term, the Agreement is intended to apply not just under current constitutional 

arrangements but also following Irish unity. This simple conclusion has profound 

consequences for the way in which the whole question of reunification is to be 

approached. In the next section, this study will consider the Good Friday Agreement 

in teirns of its function as a mechanism towards self-determination and thereby 

towards re-unification.

See Taoiseach and Prime Minister, Joinl Statement, 6* April 2006; “Joint Statement Taoiseach and 
Prime Minister” The Irish Times 7* April 2006, Collins, Stephen “Ahem and Blair vow to press ahead” 
The Irish Times 7* April 2006; McAdam, Noel, “This time around there is a Plan B”, The Belfast 
Telegraph 7* April 2006.

Idem.
See Keenan, Dan and Hennessy, Mark, “Ahem calls on SF to clarify position on policing: NI 

Assembly meets today for first time since 2002”, The Irish Times 15 May 2006 p. 1.
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Chapter 5: The Agreement as a Roadmap to Reunification

The Good Friday Agreement is now a feature of the international legal 

landscape, and not one limited to any particular finite time period or limited to 

Northern Ireland’s membership o f the United Kingdom, and binds all participants into 

the long-term/^"* The critical feature o f the Good Friday Agreement for present 

purposes is that it provides a simple and symmetrical test for the constitutional status 

o f Northern Ireland. It provides that the simple requirement o f a majority vote in a 

referendum will determine whether the people o f Northern Ireland remain in the U.K. 

or alternatively (and subject to a concurrent agreement from the remainder o f the 

island o f Ireland) join a united Ireland.

The Good Friday Agreement therefore at its most ftindamental level rules out 

exotic alternative “solutions” to the problem of the constitutional status o f Northern 

Ireland, such as joint sovereignty, independence, repartition, or any other alternative 

including in particular the idea of joint consent i.e. that a majority o f both 

communities would have to consent before a united Ireland could come into 

existence. That notion is wholly without legal or logical basis. The clear and 

unambiguous language of the Good Friday Agreement firmly rejects all o f these 

alternative proposals which would have the effect of undermining the will of the 

majority of the people o f Northern Ireland as expressed in a referendum. The only 

legally permissible way in which any such alternative solutions could be advanced

Although the forum for enforceability by individuals is not, in general, the domestic courts: see also 
Doherty v. Governor o f  Portlaoise Prison [2002] 2 I.R. 252; O 'Neill v. Governor o f  Castlerea Prison 
[2004] l.E.S.C. 7 and 73; [2004] 1 I.R. 298.
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would be by way of further international agreement between the two sovereign 

Governments, a project which holds little attraction.

Independence would in any event be a repugnant notion given the absolute 

abuse of political power by the unionist “majority” during home rule in the 6 counties. 

Repartition likewise would be a wholly unjust and unequal outcome given that 

nationalists have been asked to live within the 6-county entity for the past 85 years on 

the basis o f a particular test -  the majority wish of that entity -  so it would be 

historically absurd and inherently unjust to change the test just as the answer is going 

in a direction that does not suit the unionist position. In any event, repartition would 

be a breach of international law, in the absence o f any agreement by the Irish 

Government to such a course. Such agreement seems to be extremely unlikely.

In the context o f alternative solutions to the Northern Ireland status issue, joint 

sovereignty should be distinguished from joint authority in the sense that joint 

authority could involve both governments taking responsibility for strand I issues in 

the absence o f devolved institutions, and for most non-devolved issues, without 

infringing the status o f Northern Ireland as part o f the U.K. Joint sovereignty would 

only exist if  Northern Ireland were part o f both states, or administered by both but 

part of neither. Bearing such a distinction in mind, while joint authority could form a 

transitional stage between the current position and ultimate unity, the main and 

possibly fatal disadvantage o f joint sovereignty, by contrast, considered in terms o f a 

transitional mechanism to unity, is that there is no natural exit point from it 

whereupon sovereignty would shift exclusively to the Irish side. One might seek to 

construct such an exit point, for example under a new agreement whereby a
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transitional period of joint sovereignty would exist between say a 47.5% nationalist 

vote and a 52.5% nationalist vote. However any new international agreement 

constructing such a mechanism would need the most careftil consideration. A lengthy 

transitional period o f joint authority within the U.K. might provide a simpler and, in 

the end, more flexible transitional mechanism to avoid the abrupt discontinuities of 

the 50% +1 approach o f the Good Friday Agreement.

The importance of the status of the Good Friday Agreement as an indefinite 

feature o f the institutional landscape, premised on the principle that a majority will 

decide on a united Ireland versus a United Kingdom, combined with a protection for 

the minority o f participation in a power-sharing executive, rests in the likelihood that 

as a majority for a united Ireland draws closer, efforts will be made to unravel the 

guarantee contained in the Good Friday Agreement that a united Ireland will be given 

effect to should a majority wish it. It seems likely that all o f the exotic alternatives to 

the simple right o f self-determination referred to in the Agreement will be trotted out 

in the years to come as the prospect o f a nationalist majority in Northern Ireland 

becomes more likely. For present purposes, it is sufficient to note that not only have 

the Northern Ireland parties solemnly committed themselves to give effect to the wish 

o f a majority for a united Ireland, should that be the case, but the two Governments 

have solemnly committed themselves to the same principle as a matter o f binding 

international law.

If -  as is argued in this study -  the Good Friday Agreement is intended to 

apply on the other side o f unity as well, in the absence o f any fiirther agreement with 

the U.K., then the institutional arrangements made by the Good Friday Agreement
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are, more fundamentally, not only protections for a nationalist minority in the current 

Northern Ireland, but protections for a putative unionist minority in a new Northern 

Ireland that is part of a 32-county United Ireland. This aspect of the Agreement is the 

other side of the coin to the fact that the Agreement rejects joint sovereignty, 

independence, repartition or dual consent of both communities. This dimension 

perhaps deserves to be highlighted further in that by necessary implication it rules out 

the prospect o f an all-Ireland unitary state, governed exclusively from Dublin. 

Pursuant to the provisions o f the Good Friday Agreement, the unionist minority can 

be guaranteed first o f all that Northern Ireland will continue to exist after a united 

Ireland as a separate administrative entity with a devolved legislative assembly, 

secondly that a devolved executive for the 6 counties will also be maintained pursuant 

to the Good Friday Agreement within a united Ireland and thirdly that pursuant to the 

Agreement, the devolved executive will exercise executive power for Northern 

Ireland on a cross-party basis. These vital protections for the unionist minority flow 

from the status of the Good Friday Agreement as a legally binding agreement of 

indefinite duration, which will endure notwithstanding the existence in future of a 

majority in favour of a united Ireland.

Negotiating Unity

The Good Friday Agreement itself does not necessarily envisage negotiations 

o f any kind preceding a referendum on the status of Northern Ireland. The holding of 

negotiations is not a legal prerequisite to the taking of such a referendum. It is instead 

a matter o f policy choice as to whether or not efforts should be made, prior to a 

referendum, to establish an agreed basis on which a united Ireland could be proposed.
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The holding of such negotiations and their timing is one which could be the subject of 

a number o f scenarios in the context o f a possible future proposal for the reunification 

o f the island o f Ireland. One scenario, it is suggested an unlikely one, would be that 

some form of negotiation with the unionist parties could take place prior to the 

holding o f a referendum. Such a negotiation, if  successful, would permit the 

referendum to embody not merely the question o f approval o f Irish unity, but also the 

approval o f any other measure agreed in the negotiation. However, there are a 

number o f strong practical reasons as to why such a negotiation, at that stage, would 

not be likely. A first reason has already been noted, namely that given their isolated 

and negative historical position, the unionist minority would be unlikely to engage 

with the mechanics o f a united Ireland unless this had already become di fait accompli. 

A  second and related reason would be that once a majority for a united Ireland within 

Northern Ireland had formed, there would be an immediate groundswell of pressure 

from the nationalist majority to give effect to the wish o f that majority without delay. 

Unionism would probably perceive that any delay (such as that likely to be 

occasioned by extensive negotiations in advance of legal reunification) might be used 

to ferment either what are legally impermissible alternative proposals (such as e.g. 

repartition, or perhaps more sinisterly, independence prior to the tipping point of 

nationalist majority voting strength being achieved). Any lengthy or prolonged delay 

might also provide a political vacuum which could be filled by the danger of 

paramilitary activity on the part o f elements of the unionist/loyalist community.

From the point of view of giving effect to the democratic wish of the majority, 

it would appear likely that the most effective way forward following the coming into 

place of a nationalist majority within the 6 counties would be a clear and
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unambiguous commitment on all sides, but particularly on the part o f the two 

Governments, to the principles contained in the Good Friday Agreement that a wish 

for a united Ireland will be implemented, combined with a brisk pace for such 

implementation to avoid the creation o f any dangerous vacuum. All of this would be 

best combined with very clear and generous protection for the rights o f the unionist 

minority, both before and after the process of putting in place the act of legal 

reunification. Having said that, there would be a great deal of merit in nationalist 

Ireland negotiating and agreeing, so far as possible, the kind of unity that would be 

put to the people in such a referendum. Even if unionism did not take up an invitation 

to participate in such a negotiation, an agreed or consensus position, or even a 

majority position from the nationalist side would add a great deal o f clarity and 

reassurance to what would otherwise be a fraught and uncertain referendum 

campaign. It might also be observed that a form of “evolving joint authority” would 

avoid many o f the problems o f vacuum and discontinuity inherent in a 50%+1 test for 

unity. Such a programme could allow a gradual and structured transition to a united 

Ireland, bridged by a lengthy period o f joint responsibility by both Governments.

The Agreement points to a solution whereby Northern Ireland retains an 

administrative identity

While the Forum Report discussed a number o f models for unity which might 

be proposed in the context of a future consent sought by peaceful means becoming 

available, that discussion has been significantly overtaken by the Good Friday 

Agreement. The Forum discussion considered three options, a unitary state, a
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federal arrangement or alternatively joint sovereignty.'*^^ Taking the three basic 

models and while assuming there may be other more exotic variations and sub

variations, the various international precedents can be broken down by type of 

possible solution. Under the unitary state model, there is the precedent o f the 

Cameroon which was reunited as a federal entity in 1961 and then voted to become a 

unitary state in 1972. The Sudan also reunified as a unitary state in 1960. The model 

o f German reunification in 1989 shares some similarities to the unitary approach 

(even though Germany is a federal state) because the entity o f the former German 

Democratic Republic did not retain a separate federal existence after reunification. 

As regards the federal models, recent examples might be the reunification of Hong 

Kong and Macao with mainland China. In terms of joint sovereignty, an interesting 

feature o f proposals for such a form of government internationally is that they are 

awfully thin on the ground. Joint sovereignty has been suggested in relation to highly 

contentious areas such as Gibraltar, Jerusalem and Kashmir. But actual examples of 

joint sovereignty working satisfactorily or at all are hard to find. Examples include 

Andorra, which has o f course recently become independent, the Anglo-French 

condominium in Cameroon which was short-lived, lasting only from approximately 

1914 to 1916, the Anglo-Egyptian condominium in Sudan from 1899 to 1956"*̂  ̂ and 

the Anglo-French condominium in the New Hebrides (now Vanuatu) from 1906 to 

1980. The interesting thing about all of these joint sovereignty models is that they 

have all ceased to exist. The fundamental presuppositions of the Agreement make it

See Chapter 3 above.
Boyle and Hadden suggest that John Hume was inspired by the Sudan condominium, and that in 

other colonial territories, to propose “joint authority” over Northern Ireland -  see Boyle, Kevin and 
Hadden, Tom, “Northern Ireland” in Blackburn, Robert and Plant, Raymond, Constitutional Refonri. 
The Labour G overnm ent’s Constitutional Reform Agenda  (London, 1999) pp. 282-306 at p.292 
although they incorrectly describe it as an Anglo-French condominium.
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clear that other exotic solutions such as, for example United Nations Administration 

are not permissible.'*^^

No arbitrary deadlines fo r  withdrawal

Similarly the Agreement is incompatible with arbitrary requirements such as 

that the British Government set a date for withdrawal from Northern Ireland. Any 

aim to secure unity by a given date such as 2016 or otherwise can only be an 

aspiration rather than be made a legally effective requirement, as to do so would be 

fundamentally inconsistent with the policy of consent at the heart o f the Agreement 

and the law preceding it.

The Agreement and Northern Irish corpus o f  law

One immediate question that would arise on unification would be the status of 

pre-existing Northern Irish law. If the 6 counties were to remain as a province within 

a federation, it might be appropriate or possible to retain the pre-existing corpus of 

Northern Irish law with necessary modifications, including pre 1922 statutes that have 

been repealed in the 26 counties, and U.K. and Northern Irish statute law from 1922 

to date. The impact of the incorporation of pre-unity Northem Irish Statute Law on 

the Statute Law Revision process in this part o f the island does highlight the general 

issue o f the perhaps unsatisfactory situation whereby Article 50 of the Constitution 

continues in force a vast body o f pre-independence law, written and unwritten, on an

See for a discussion o f  recent practice regarding United Nations Administration and an examination 
o f  some historical precedents, Stahn, Carsten “Constitution Without a State? Kosovo Under the United 
Nations Constitutional Framework for Self-Government” (2001) 14 Leiden Journal o f  International 
Law 531.
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indefinite basis. The provisions o f Article 50 have been criticised by the late John 

O ’Connor who commented that “Article 50 has had, and continues to have a more 

profound effect on Irish society that is generally realised”/^* O’Cormor went on to 

point out that Article 50 constituted a massive inertia within the system in effect and 

“some thought should be given to a new constitutional obligation on the State to give 

its citizens a comprehensive written code o f modem Irish law”.'’̂  ̂ In the event that 

significant strides have been made by the 26 counties towards statute law revision and 

codification by the time unity arrives, there may be less enthusiasm for taking over 

Northern Irish law wholesale, and perhaps a greater wish to simply apply the law o f 

the 26 counties in toto. One can readily see however the advantages o f at least some 

form of incorporation of pre-existing Northern Irish law, such as that catering for 

local, personal and private matters not dealt with in Irish law, and reassuring the 

unionist population that the separateness o f the Northern Ireland legal order will be 

maintained. For statute law reformers, however, unity would bring a new set o f tasks 

to be carried out in terms of bringing greater order to the statute book.

Another issue that arises is the status o f treaties in effect, or signed but not 

ratified, in respect o f Northern Ireland, but not the rest o f the island on the date 

reunification would come about. It would appear in international law that the answer 

to the status o f such treaties would be that they would simply cease to apply to 

Northern Ireland as the status of Northern Ireland would be governed by the position 

in international law o f Ireland, and the treaties entered into by it. It is possible that 

this could give rise to some anomalies and would need to be carefully considered in 

advance o f the details o f any legislation for reunification being finalised

Hogan, Dick “Lecturer Urges New Written Code o f Law”, The Irish Times, 4"’ October 1982. 
^^Udem.
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Current proposals o f  the Northern nationalist parties

Both the S.D.L.P. and Sinn Fein have recently published documents setting 

out the way forward as they see it towards a united Ireland. Taking firstly the Sinn 

Fein document, A Green Paper on Irish Unity, this document as its name suggests 

calls principally for the publication o f a detailed Green Paper on steps towards Irish 

unity.'*^'’ The basic thesis of this document was that there is a responsibility on the 

Irish Government to formulate and implement a strategy towards “national self- 

determination, Irish territorial reunification, political independence, sovereignty and 

national reconciliation”. The document suggested that a process of dialogue with 

civil society, including the Forum for Peace and Reconciliation, was appropriate, as 

well as negofiafion with the British Government and support fi"om the international 

community including the Irish Diaspora. This would involve the commissioning by 

the Government of a Green Paper on Irish unity, to be referred to an Oireachtas 

Committee on Irish unity and the appointment o f a Minister of State with 

responsibility in the area. Specific measures envisaged included Northern 

representafion in the Houses of the Oireachtas, vofing rights in Presidential elecfions 

for the people o f Northern Ireland, and economic planning on an all-Ireland basis by 

the Government in consultation with social partners.

The document called for implementation of the Good Friday Agreement, and 

went on to say that “nationalists and republicans should be strengthening and building

Sinn Fein, A Green Paper on Irish Unity: Sinn Fein Discussion Paper, February 2005 (Dublin 
2005).
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upon the all-Ireland aspects o f the Agreement”.'*̂ ' The Sinn Fein analysis is that 

Northern Ireland remains a failed political entity after the Good Friday Agreement -  

“the substance o f the Good Friday Agreement makes that clear” in the sense that it 

contains provisions only appropriate for a dysfunctional society. The Agreement is 

“an agreement to a journey but not to a destination”. However, implementation o f it 

must press forward, particularly all the aspects o f the Agreement under the control of 

the Governments. The document called on the British Government to become 

persuaders for Irish unity and to develop policies to end its jurisdiction in Ireland. 

This was somewhat qualified by a reference to the fact that there was a “majority” in 

the six counties in favour o f retaining the United Kingdom at present. The judiciary 

and civil service are still unionist-dominated and deeply integrated with the “British 

State security system” including the “repressive presence o f the British Army”. 

Economic disadvantage continues to affect nationalist communities. The document 

called for the injection by both Governments o f a “substantial peace dividend”, not 

altogether defined but seemingly of a primarily economic nature. The document also 

makes the point that the equality agenda, including in terms of culture, “protects and 

supports all communities” including unionists within a united Ireland.

The measures to be included in a Green Paper would be unifying national and 

democratic opinion, domestically and internationally, behind a plan for Irish unity, 

persuading unionists o f the merits of unity and challenging British policy in Ireland. 

In addition to speaking rights for the eighteen Westminster M.P.s, the document 

called for arrangements whereby “a determined number o f seats should be allocated to 

six county parties in proportion to their electoral representation”, an ambitious

Ibid., the pages o f this document are not numbered.
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objective to say the least in the present circumstances. As well as votes in 

Presidential elections for Irish citizens in the six counties, there was a call for a 

national list system for direct election to the Seanad. A representative forum, a 

caucus of the Irish Diaspora, should be created to give “immigrants” (presumably a 

reference to emigrants was intended) a role in policy formation.

On North/South cooperation, the document called for new areas o f ministerial 

cooperation including community development, art and heritage, economic 

cooperation and public investment. The creation of further implementation bodies 

was also proposed, for example in policing, justice, agriculture, rural development, 

social economy, pollution control, mental health, further and higher education, 

communications, infrastructure and energy. Uncontroversial perhaps, the document 

called for the establishment o f the all-Ireland Interparliamentary Forum, Consultative 

Civic Forum, and Charter o f Fundamental Rights envisaged in the Good Friday 

Agreement itself

What is significant about this document is that nowhere does it call for 

unilateral British withdrawal from Northern Ireland or for the British Government to 

set a date for such withdrawal. Indeed the emphasis is on persuasion of unionists 

even if  the precise criteria for such persuasion are implied rather than expressly 

spelled out: “the duty o f democrats in Ireland is to persuade a sufficient number of 

those in the North who are at present in favour of the Union that the best outcome for 

the constitutional and political future is a united Ireland”."*̂  ̂ What is also striking 

about the Sinn Fein document is that it is silent on the status of the Good Friday

Ibid., Section 2.
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Agreement following Irish unity and on the shape o f political institutions thereafter. 

In terms of safeguards for unionists, apart from the references to the equality agenda, 

the document is somewhat understated if  not altogether silent.

By contrast, the S.D.L.P. has published a set o f proposals in relation to unity 

which pin their colours firmly to the mast o f the Good Friday Agreement. This 

document, A United Ireland and the Agreement, w a s  published on 21*' March 2005, 

although an earlier version had appeared in November 2003.'* '̂* The key message of 

the document is that:

“In the united Ireland to which we are committed, all the Agreement’s 

principles and protections would endure”."*̂^

By contrast with Sinn F d n ’s paper, the S.D.L.P. version o f the threshold for 

unity was unambiguous -  reunification will occur “if  in a referendum a majority in the 

North votes for one”"*̂ .̂ A perhaps unguarded comment from Sinn Fein President, 

Gerry Adams, that unionist “consent and assent”"*̂’ would be required to bring about a 

united Ireland was rejected as incompatible with this threshold,''^* as were similar 

comments from unionist politicians. The S.D.L.P. declared with unimpeachable 

even-handedness: “the threshold for a united Ireland cannot be any higher than for a

Social Democratic and Labour Party, A United Ireland and the Agreement: A Better Way to a Better 
Ireland  (Belfast, 2005).

Social Democratic and Labour Party, A United Ireland through the Good Friday Agreement, 
Novem ber 2003  (Belfast, 2003).

S.D.L.P. op. cit., n. 433, p. 3.
Ibid., p. 4 (subject to a vote in the South also).
See Social Democratic and Labour Party, “DUP would destroy Unionism ’s protections in a united 

Ireland -  Durkan”, Press Release, 15* November 2003, in which Mark Durkan identified Gerry 
Adams’ reference to unionist consent and assent as a statement by him at the World Economic Forum 
in 2002. Adams later resiled from any such suggestion and indicates in Adams, Gerry, The New  
Ireland  (Dingle, 2005), that 50%+1 is the test required.

S.D.L.P. op. cit., n. 433, p. 4.
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United Kingdom”'’̂ .̂ In terms of the structures o f a united Ireland, the S.D.L.P. 

proposed that the Assembly would continue “as a regional Parliament o f a united 

Ireland”. The Executive would also continue, as would the Agreement’s equality and 

human rights guarantees, and the right to identify oneself as British or Irish or both 

and to hold passports accordingly. Going somewhat beyond the letter o f the 

Agreement, however, the S.D.L.P. proposed corresponding protections for unionism 

to those currently in existence for nationalism:

“East/West cooperation would continue. In particular, just as the Irish 

Government has a say in the North now, the British Government would 

have a say in the North in a united Ireland.

Just as there is northern representation in the Seanad at present, those in 

the North who want it should have representation in the House of Lords in 

a united Ireland.

The arguments in favour of such protections were trenchantly made: “unity 

must not be about the entrapment of a new minority...in a united Ireland we will still 

need to find a way of sharing our society as equals every bit as much as we do today”. 

There was also a pragmatic argument for maintaining the Good Friday Agreement 

institutions -  it would provide certainty and stability and thereby assist in making the 

case for a united Ireland. The S.D.L.P. also proposed that a referendum on unity 

should be held once the Agreement’s institutions have bedded down and are operating
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stably"̂ "*', a call which has been made at various times by Sinn Fein, the UUP and the 

DUP, the document stated. However, in the context o f a referendum, the S.D.L.P. 

committed themselves to seeking the agreement o f all the island’s parties that the 

Agreement endures regardless o f whether one is in a United Kingdom or a united 

Ireland. The alternative approach, that of not making clear that the Agreement will 

endure, was dismissed:

“Instead of making clear that the Agreement will endure, Sinn Fein has 

argued that unionists should negotiate the kind o f united Ireland that they 

want.

If Sinn Fein expects unionists to conduct such negotiations now, they are 

misguided. Unionists are most unlikely to negotiate on a united Ireland 

before a referendum.

If, on the other hand, Sinn Fein expects negotiations after a referendum, 

they are also misguided. Winning a referendum will be made much more 

difficult if  voters know nothing of how they will be governed afterwards, 

other than that there will negotiations.”'*'̂ ^

Overall the Agreement is more than just a mechanism for determining which 

State Northern Ireland will be part o f -  it is a “democratic common denominator” 

between both sections o f the community'*'*^. The document makes no specific 

argument that the continuation o f the Good Friday Agreement would be a legal

Ibid., p. 5.

Ibid., p. 4.
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requirement as matters stand at the moment. The document spelled out some of the 

consequences o f the putting in place of a united Ireland -  instead of sending M.P.s to 

Westminster, Northern Ireland would send T.D.s to Dail Eireann. Some rebalancing 

of power between the Assembly and the Oireachtas might be required, and 

constitutional change in Ireland would be necessary to guarantee the future o f the 

Assembly as a regional parliament of a united Ireland, to implement all the 

protections of the Good Friday Agreement to reflect greater pluralism and inclusion 

and to guarantee British citizenship to those who wish to have it in the North' '̂*'̂ . 

However it might be observed that this latter point is not something that could in 

reality be guaranteed by any amendment to the Irish Constitution, other than to say 

that it would be lawful for Irish citizens also to hold a second or multiple nationality. 

The document also envisaged that unity would bring changes to the Good Friday 

Agreement itself, but these should be made in the way envisaged by the Agreement, 

namely through a review. The S.D.L.P. contrasted their approach with that o f others:

“It is futile talking in high-minded language about unity while at the same 

time engaging in the sort of underhand actions that put unionists off even 

the Agreement, never mind the idea o f a united Ireland.”'*'*̂

Finally, describing the Agreement as a covenant o f honour (surprisingly rather 

than of law), the S.D.L.P. made the point that the best protection for unionists in a 

united Ireland would be through the mechanisms o f the Agreement:

Ibid., pp. 5-6. 
6 .
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“For unionists to “smash the Agreement” would be to forego not only their 

say in the Northern Ireland of today, but their guaranteed position in a 

future united Ireland”'*'*̂ .

Launching the document, S.D.L.P. chairperson, Patricia Lewsley, put the 

S.D.L.P. proposals in the context of the “true republican ideal of uniting Catholic, 

Protestant and dissenter”'*'*’. At the launch of the S.D.L.P. document, the Minister for 

Foreign Affairs, Dermot Ahem, described the Sinn Fein proposal for a Green Paper as 

“a red herring” and the proposal o f a “snake-oil salesman”, saying “we already have a 

template for Irish unity in the form of the Good Friday Agreement”'*''̂ .

The thesis that there would be practical advantages to preserving the Good 

Friday Agreement post a united Ireland was also advanced by Roy Garland, reacting 

to the November 2003 version of the S.D.L.P. proposals, who described them as 

“welcome and innovative”"*"*̂. It would fulfil a unionist proposal to “insist on 

Northern Ireland remaining an administrative unit, even if  Irish unity were achieved”, 

and therefore “has some potential to appeal to unionists”. Calling for the continuation 

o f East/West links following a united Ireland, including the British-lrish Council, he 

also said:

Ibid., ■p. 6.
Social Democratic and Labour Party, Press Release, “S.D.L.P. Launches Irish Unity Proposals”, 21“ 

March 2005. See also Social Democratic and Labour Party, “DUP would destroy Unionism’s 
protections in a united Ireland -  Durkan”, Press release, 15"' November 2003, and Moriarty, Gerry, 
“S.D.L.P. insists majority vote should secure united Ireland”, The Irish Times, 22"** March 2005.

Campbell, Anne, “Green Paper a red herring”, Daily Ireland, 22'“’ March 2005, Moriarty, Gerry, 
“Ahem compares SF plan to ‘snake-oil salesman”’. The Irish Times, 22"'* March 2005.

Garland, Roy, “GFA must live on if  unity is achieved”. The Irish News, 17* November 2003.
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“The crazy notion that Irish is the first language in the South and the 

remaining exclusively Catholic elements in the Irish Constitution would 

have to be ditched. The reality o f close ties o f many kinds between our 

islands should be given official recognition and in that context perhaps the 

Irish tricolour might fly freely alongside the Union flag in Dublin and 

Belfast without causing offence.”

He also suggested that the S.D.L.P. proposal that the Agreement should be an 

enduring one “must be incorporated into the Agreement itse lf’. This contention 

appears to be inherent in the agreement but in any event express provisions can 

readily be incorporated in the further international agreement that would follow a 

referendum.

The continuation of Northern Ireland as a separate administrative unit raises 

the question of whether post-unity, the 26 counties would also be a separate federal 

“province” of an overall 32-county unit, or whether the basic structure would be a 32- 

county unit with certain local powers in the 6-county area exercised locally (and 

therefore not a federation but rather a unitary state with a devolved government in a 

particular locality). A natural preference to avoid proliferation o f structures (the 

federal arrangement would require a federal parliament as well as two local 

parliaments North and South) as well as what one might anticipate would be a 

political preference to emphasise the primacy of the 32-county context would tend to 

militate against the true federal structure, and in favour of a single national 32-county 

parliament and government with certain powers devolved to local institutions in the 6 

counties. Since the union with Scotland in 1707 there has been no Parliament of
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England, nor is there any need or demand for one, and on the same basis there would 

be little demand for a 26-county parliament following a united Ireland.

The Referendum

Whether or not there are negotiations to determine the possible shape o f a 

proposal for a united Ireland which might be presented to the people o f Northern 

Ireland in a referendum, the trigger for the holding of a referendum is identified in the 

Agreement as being an order made by the Secretary o f State for Northern Ireland. 

The constitutional issues section o f the Agreement contains an Annex (Annex A) 

which includes the draft form of a Schedule for incorporation in British legislation, 

subsequently incorporated in Schedule 1 to the Northern Ireland Act 1998.'*^^

Paragraph 1 o f this Schedule provides as follows:

“ 1. The Secretary o f State may by order direct the holding o f a poll for the 

purposes o f section 1 on a date specified in the order”.

While the making o f an order is a discretionary matter for the Secretary of 

State, he or she is required to make the order in the circumstances set out in 

paragraphs 2 and 3 which are as follows:-

“2. Subject to paragraph 3, the Secretary of State shall exercise the power 

under paragraph 1 if  at any time it appears likely to him that a majority of

1998 c.  47 .

177



those voting would express a wish that Northern Ireland should cease to be 

part o f the United Kingdom and form part o f a united Ireland.

3. The Secretary o f State shall not make an order under paragraph 1 earlier 

than seven years after the holding of a previous poll under this Schedule.”

It is clear from the provisions of the draft Schedule 1, as incorporated in the 

Northern Ireland Act 1998, that the Secretary o f State is free to reftise to make an 

order for the holding of a poll unless the conditions laid down in paragraphs 2 and 3 

apply, i.e., the Secretary of State is o f the opinion that a majority would support a 

united Ireland; and no previous poll had been held during the preceding seven years. 

By the same token, the Secretary of State is free to make an order under the Schedule 

at any time, subject only to the requirement that the polls be at least seven years apart. 

As no order has yet been made, at the time of writing, the Secretary o f State is at 

present free to make such an order immediately. O f course, at present the result of 

such a poll would be to retain Northern Ireland within the United Kingdom. For that 

reason the former Leader of the Ulster Unionist Party, David Trimble M.P., suggested 

that such a poll be held, for the purpose o f demonstrating the ongoing support for the 

maintenance of the Union. By contrast the approach taken by Sinn Fein appears to be 

in favour o f holding such polls every seven years, for the purpose o f demonstrating an 

ongoing increasing level of support for the proposal. The S.D.L.P. position appears to 

be that the holding of a poll would serve no use or purpose at the present time and 

would give rise to a degree o f polarisation within the community.
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Clearly the decision to hold or not to hold a poll at a time when it is apparent 

that the result will be a maintenance o f the status quo is a matter for political 

consideration rather than legal obligation and arguments can be advanced for or 

against this contention which are largely outside the scope o f the present work. 

However, it is clear that if  it can be demonstrated to the Secretary o f State that it is 

likely that a majority would vote to change the constitutional position o f Northern 

Ireland at a future point, then the holding o f the poll becomes a mandatory obligation 

on the Secretary o f State for Northern Ireland and he is required by the Agreement to 

make an order for the purposes o f paragraph 1 o f Schedule 1 to Annex A to the 

Constitutional Issues Section o f the Agreement. A perverse subjective refiisal to 

recognise the manifest existence o f such a majority would, it is suggested, ultimately 

have to yield to review on Wednesbury grounds."*^' It would also amount to a breach 

o f the duty in international law to operate the Agreement in good faith (a duty referred 

to expressly in the 2004 “interpretative declaration” agreed by the two Governments), 

and to that extent would be liable to be met with international legal proceedings by 

Ireland, if  but only if  Ireland has by that stage made a declaration recognising the 

jurisdiction of the International Court o f Justice"^^ .̂ In the absence o f such a 

declaration there may simply not be any international judicial venue to which such a 

complaint could be brought.

Referendum -  North

S t t  Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation  [1948] 1 K.B. 223, and 
Hogan, Gerard and Gwynn Morgan, David, Adm inistrative Law in Ireland Ed.,) (Dublin, 1998) Ch. 
12 for the Irish law regarding this principle.

Under Art. 36(2) o f  the Statute o f  the International Court o f  Justice, annexed to the Charter o f  the 
United Nations done at San Francisco on the 26"’ June 1945.
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The key act set out in the Good Friday Agreement for the reunification o f the 

island of Ireland is the carrying out of a poll. Annex A to the constitutional issues 

section of the Agreement provides that Northern Ireland may cease to be part of the 

U.K. if a majority so decide in a poll held for the purposes of the implementing 

legislation giving effect to the Agreement as already noted. Paragraph 1(1) o f Annex 

A to the constitutional issues section o f the Agreement provides as follows:

“It is hereby declared that Northern Ireland in its entirety remains part of the 

United Kingdom and shall not cease to be so without the consent of a majority 

of the people o f Northern Ireland voting in a poll held for the purposes o f this 

section in accordance with Schedule 1 ”

The Agreement makes clear that the legal mechanics for the holding of a 

referendum are to be the same as those provided in the Northern Ireland Constitution 

Act 1973, Schedule (As has been seen, the one previous poll, held under special 

legislation in 1972, resulted in an overwhelming majority in maintaining the status 

quo, by reason of the fact that the nationalist community boycotted the poll). Those 

legal mechanics for the holding o f such a referendum are now well established. 

Among the features o f a referendum in most jurisdictions is the provision for a 

referendum petition. It can be readily envisaged that the result o f a successful 

referendum to support a proposal for a united Ireland would be likely to be the subject 

o f a referendum petition by some representatives of the unionist minority. 

Accordingly, it would be of importance to ensure that the referendum itself was 

carried out entirely in accordance with the governing Northern Irish legislation and

See Good Friday Agreement, Constitutional Issues, Annex A, Schedule 1, par. 4 which refers 
laconically to provision “along the lines o f  paragraphs 2 and 3 o f  existing Schedule 1 to 1973 Act”.
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that the grounds on which a referendum petition could be brought were limited to 

situations where the result was not a fair reflection of the will o f the people o f 

Northern Ireland voting in such a poll.

In this context one issue is that o f voter fraud, but in that regard very 

significant and stringent legislation on voter identity has been introduced at 

Westminster which appears to have brought this problem under control. Indeed there 

have been numerous complaints that the problem is now the other way i.e. that the 

legislation has inhibited genuine voters from being able to exercise their franchise. 

Nonetheless, the issue o f entitlement to vote, electoral registration and electoral fraud 

will be a key one in the context o f polls for the purpose o f testing the current strength 

o f public opinion on the constitutional issue. The effect o f the electoral legislation, 

particularly any effect that might discourage qualified voters from exercising their 

franchise, is in that context a significant question for consideration by the Irish 

Government and the nationalist political parties in Northern Ireland.

Referendum -  South

The Agreement builds on the historic formulation used in the 1994 Joint 

Declaration by recognising formally that the constitutional status of Northern Ireland 

is a matter for the self-determination o f the people o f the island o f Ireland as a whole. 

This is reflected in paragraph l(ii) of the Constitutional Issues Section o f the Good 

Friday Agreement which provides that:
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“ 1. The participants endorse the commitment made by the British and Irish 

Governments that in a new British/Irish Agreement replacing the Anglo/Irish 

Agreement, they will:

(i) recognise the legitimacy o f whatever choice is freely exercised by a 

majority of the people o f Northern Ireland with regard to its status, whether 

they prefer to continue to support the Union with Great Britain or a sovereign 

united Ireland;

(ii) recognise that it is for the people o f the island of Ireland alone, by 

agreement between the two parts respectively and without external 

impediment, to exercise their right o f self-determination on the basis of 

consent, freely and concurrently given, North and South, to bring about a 

united Ireland, if  that is their wish, accepting that this right must be achieved 

and exercised with and subject to the agreement and consent of a majority of 

the people of Northern Ireland.”

The fonnulation o f paragraph l(ii) is somewhat problematic from the point of 

view of what steps are required for the purposes o f the agreement to be taken in the 

South, in conjunction with or to give effect to a referendum in the North. There are 

two concepts contained in the provision that require particular attention. The first is 

the requirement that there be “agreement between the two parts” of the island of 

Ireland to exercise the right o f self-determination. It is suggested that any purposive 

interpretation of the provision, and having regard to the importance of the right of 

self-determination in particular, would lead to a reading o f the clause which did not 

require a formal agreement in the sense o f an international instrument or treaty, but 

rather envisaged agreement in a political sense, namely that the two parts o f the island
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respectively express support for the same proposition, namely that Ireland be united 

into a single political entity (with or without federal sub-components). Support for 

this reading of the provision can be derived from the manner in which the Good 

Friday Agreement itself was approved. The Agreement having been signed by the 

parties, and the accompanying British/Irish Agreement having been signed by the two 

Governments, it was submitted for approval in simultaneous referenda North and 

South on the basis o f two separate questions, one in Northern Ireland seeking support 

or otherwise for the Agreement as sent out in Command Paper 3883'* '̂’ and one in 

Ireland seeking approval or otherwise for a Bill to amend the Constitution.

In any event, the Agreement between both parts o f the island to bring about a 

united Ireland could not be an international agreement in the full legal sense by reason 

of the fact that Northern Ireland is not o f course a sovereign entity having the capacity 

to enter into international agreements. It is true that the Northern Ireland Government 

was a party to the 1925 treaty amending the 1921 Treaty, but it should be recalled that 

the amending treaty adjusting the 1921 Treaty and signed on behalf o f Northern 

Ireland was primarily entered into by sovereign Governments, with the Northern Irish 

signature as an additional feature. In this respect the agreement was not different 

from other international agreements which are also supported by or signed by entities 

not having international legal capacity, such as regional or local governments in 

appropriate instances. For these reasons it appears that the Agreement between both 

parts of the island envisaged initially in the 1994 Joint Declaration and subsequently 

in the Constitutional Issues Section o f the Good Friday Agreement must necessarily 

be regarded as an agreement of a political character as demonstrated through the

Good Friday Agreement, Validation, Implementation and Review Section, par. 2.
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results o f referenda on the Constitutional Issues, and not an agreement of a formal 

treaty-type character. It is further suggested that having regard to the history of the 

approval of the Good Friday Agreement itself, the separate questions North and South 

made by virtue of the different legal systems involve a somewhat different format, 

provided that the substantial question in both cases is the same.

Turning now to the second problematic issue o f the formula used in paragraph 

l(ii) of the Constitutional Issues Section, this relates to the precise meaning of the 

requirement that the exercise o f the right of self-determination North and South be 

“freely and concurrently given”. While the requirement that the consent be freely 

given is relatively unproblematic, the question of concurrent consent does give rise to 

a difficulty in the matter of timing and form. The consent that is required is that of 

“the people of the island of Ireland” and consequently it would seem inevitable that 

the consent be given by the people directly in a referendum rather than be given by 

the Government of Ireland on behalf of the people. It is true that if, as will be 

suggested, the implementation o f the Agreement would give rise to the necessity for 

constitutional change, it could be argued that the approval o f a Bill to amend the 

Constitution so as to facilitate implementation o f a proposal for a united Ireland 

would of itself constitute the necessary giving of consent by the Irish people living in 

this part of the island to the proposal. There are a number of difficulties with this 

analysis having regard to the requirement that the consent of the people o f the island 

o f Ireland be given “concurrently” in both parts of the island. The difficulty from the 

point of view of amendment of the Constitution is that such an amendment could only 

have effect in the event o f a positive vote in Northern Ireland, a fact that could not be
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known with certainty in advance. There would seem to be three possible solutions to 

the question o f timing.

The first would be not to hold a referendum in Ireland on the same date as a 

referendum in Northern Ireland but rather to await the result o f the Northern Irish 

referendum, and in the event that this result was positive, to then formulate and 

submit for approval a Bill to amend the Constitution to give effect to this decision as 

necessary. There would seem to be two difficulties with this solution. Firstly, it 

could be argued that if  the referenda were not held on the same day, the consent 

would not be concurrent for the purposes o f the agreement. Some support for this 

reading of the Agreement can be gathered from the fact that the referenda to approve 

the Agreement itself were envisaged by the Agreement as being required to be held on 

the same day -  indeed the date was specified in the Agreement itself. Secondly, there 

is the potential for some delay between the result o f a poll in Northern Ireland and a 

constitutional referendum in Ireland if  this was to be postponed until after the holding 

o f such a referendum in Northern Ireland. Even if  the requirement o f concurrent 

consent did not necessarily mean that such consent had to be given on the same day, 

there might nonetheless be difficulty if  the consent was to be given after a very 

prolonged lapse of time.

A further possible solution to the question of timing would be to hold two 

referenda in the Republic, the first being a plebiscite on the question of unity to be 

held simultaneously with the Northern Ireland poll, and the second being a subsequent 

amendment o f the Constitution to give effect to any constitutional change required on 

the completion o f whatever processes follow fi"om the referendum results North and
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South. This approach has some attractions from the point o f view of logic. However 

during the process o f formulating the 1998 constitutional amendment, there was a 

very strong desire that there would only be a single question put to the people in 

referendum. Arrangements could have been made in 1998 for the submission to the 

people o f two questions, one o f which would have been an approval o f the Agreement 

in an identical form of words to that employed in Northern Ireland, and the second 

would have been the constitutional amendment Bill. However, so great was the desire 

that only a single question be put, that the tidy solution o f the same question in 

precisely the same wording being employed both North and South was rejected. It 

could be contended that the putting of multiple questions does allow a certain amount 

o f what might be termed “each-way betting” by voters who might be dissatisfied with 

some aspect or another of the proposal. Certainly the methodology used in 1998, 

which is likely to be o f similar relevance in any future referendum, avoids this 

problem by requiring voters to vote simply yes or no to the totality of the proposal.

A third possibility would be to make whatever amendments to the Constitution 

are required to give effect to possible future reunification well in advance, in an 

atmosphere o f relative calm, and thus to clear the way for a single simple question to 

be put in referendum in Ireland on the same date as any poll in Northern Ireland or at 

least on the same day as a poll likely to result in a “Yes” vote. This approach would 

seem to commend itself on balance particularly where there may be other 

constitutional amendments required to facilitate the process of reconciliation and to 

make the case for a united Ireland.
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As has been made clear, any possible objection to this approach - based on the 

concept that a referendum on unity-related matters now would be an alteration o f the 

wording o f the Constitution as agreed in the Good Friday Agreement - would be 

entirely misconceived, for the simple reason that the Agreement itself envisages 

mechanisms whereby support for and implementation o f a proposal for a united 

Ireland can be put into effect. Unless the single vote solution o f a constitutional 

amendment Bill is adopted, the poll in Ireland would probably require separate and 

special legislation. Such a poll would not, in that scenario, be a referendum on a Bill 

to amend the Constitution and fijrthermore would be unlikely naturally to constitute a 

referendum on a Bill not being a Bill to amend the Constitution (a so-called ordinary 

or popular referendum). Holding a poll for a popular referendum would require the 

agreement o f the President who may “decide that a Bill ... does not contain a proposal 

o f such national importance that the will o f the people thereon ought to be 

ascertained”.'*̂  ̂ Even if  a President perversely refused to permit a popular 

referendum, that decision could not be challenged in any court by virtue o f Article 

13.8. The likely conclusion therefore is that, on such a scenario, the poll to ascertain 

the consent or otherwise o f the people of Ireland resident in the 26 counties would be 

a plebiscite to be conducted separately from existing legislation dealing with 

referenda. It appears therefore that in order to regulate all o f the matters requiring 

legislation e.g. the decision to hold the poll, qualified electors and so on as well as 

referendum petitions, separate legislation may well be required. There does not seem 

to be anything inherently unconstitutional about legislative provision for consultation 

o f the people outside the parameters o f the constitutional provisions on referenda, 

although if, contrary to this view, the courts were to hold that such provision was

Under Art. 27.6.
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unconstitutional, it would seem likely that only in the event o f an armed conflict could 

the provisions o f Article 25.3.3° be invoked to underpin such legislation.

It is certainly true that if  the Secretary o f State for Northern Ireland decided to 

hold a poll in Northern Ireland, and if it was decided by the Government to hold a poll 

simultaneously in this part of the island, legislation to facilitate such a poll could be 

rushed through the Oireachtas on an emergency basis. However, there would seem to 

be little objective justification for the approach of leaving the matter to the last 

minute. It is suggested that the preferable approach would be to introduce a Bill well 

in advance of any proposed poll setting out the legislative procedures that would be 

applied in the event of a poll to be held in Ireland. It should be noted that just as the 

Secretary of State is not by and large under an obligation to make an order for the 

taking of a poll save where he is of opinion that a majority will vote for a united 

Ireland and no previous poll has been held within the preceding seven years, the Irish 

Government is not under any express obligation to conduct a simultaneous poll in 

Ireland. However, it is suggested that given that the purpose of the provisions o f the 

Agreement relating to the matter is to vindicate the inherent right o f self- 

determination o f the Irish people, it would be an implicit obligation on the Irish 

Government to hold a simultaneous poll where it was o f opinion that the result of a 

poll in Northern Ireland would be likely to be supportive of a united Ireland. It could 

be contended that there would be no such obligation where the Northern Irish poll was 

o f the “testing the waters” variety and not considered on objective evidence likely to 

result in a change to the status quo. Having said that, the Irish Government would be 

free to hold a poll each and every time the Northern Irish Secretary decided to do so 

in Northern Ireland and the arguments for and against doing so in the case o f polls
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unlikely to be decisive would be o f a political character and a matter for judgment at 

the appropriate time. Any legislation designed to regulate a poll for the purposes o f 

an agreement in Ireland could be closely modelled on the Referendum Act 1994“*̂  ̂

and indeed perhaps apply it with any necessary modifications. At the present time no 

such legislation has been enacted, so a proposed referendum here could only be in 

respect of a Bill, as the Constitution and legislation now stands. The requirement of 

consent o f a majority o f the people must mean consent in the ordinary, democratic 

sense,"*^  ̂ by contrast with previous (and dissident) efforts to promote unity by 

undemocratic means. For that reason, and because the Constitution is quite explicit 

where anything other than a majority o f those who turn out to vote is envisaged,"*^^ 

one must reject the suggestion by Hogan and Whyte that the provision “could mean a 

majority o f those on the electoral register”"*̂ .̂ Nonetheless little would be lost by 

amending Article 47.1 to state expressly that the ordinary majority test applies to the 

polls under Article 3 as well.

A new International Agreement

In the event that the result o f a poll in Northern Ireland is that Northern Ireland 

should cease to be part o f the United Kingdom and become part o f a united Ireland, 

paragraph 1(2) o f Annex A to the Constitutional Issues Section of the Agreement 

envisages:

12 o f 1994.
I.e., along the lines o f  Art. 47.1, “a majority o f  the votes cast at such Referendum, shall have been 

case in favour . . .”
See Art. 47.2.
Hogan and Whyte, op. cit., n. 126, p. 76.
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“[I]f the wish expressed by a majority in such a poll is that Northern Ireland 

should cease to be part of the United Kingdom and form part of a united 

Ireland, the Secretary of State shall lay before Parliament such proposals to 

give effect to that wish as may be agreed between Her Majesty’s Government 

in the United Kingdom and the Government o f Ireland”.

One question regarding the interpretation o f this provision -  now incorporated 

in s. 1(2) o f the Northern Ireland Act 1998"*̂  ̂ - is whether or not it envisages the 

negotiation and signing of a formal international treaty. Such a treaty is not an 

express requirement o f the Agreement and the language used in the Agreement is 

wide enough to encompass the political agreement o f proposals for the orderly hand 

over of Northern Ireland from the United Kingdom to the new united Ireland. In such 

an agreement, whether political or legal, technical proposals will be required to 

terminate Northern Ireland’s membership o f the United Kingdom and deal with 

consequential matters such as staffing of the public services, exchequer and financial 

matters and so on, as occurred in 1921. The 1921 Treaty is not a precise analogy 

simply by reason of the fact that Saorstat Eireann continued to be part of His 

Majesty’s dominions and the Crown continued to play a key role in Saorstat Eireann’s 

affairs, not least that it figured in the Treaty Oath. Furthermore, the British retained 

control although not sovereignty o f the so-called Treaty Ports. In view of the wholly 

different nature of the prospective creation o f a united Ireland, it is most unlikely that 

matters o f this kind will feature in any future arrangements agreed between the two 

Governments. The express declaration that Britain has no selfish strategic interest in

1998 c. 47 .
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Ireland rules out retention o f treaty ports or the like in Northern Ireland following a 

vote for unity.

One other area o f technical change that may give rise to considerable delay is 

the issue of amending and adjusting British legislation to cater for the fact that the 

province of Northern Ireland will cease to be part of the United Kingdom. This in and 

of itself will give rise to major constitutional change in the U.K., a matter addressed in 

the next section. There is a case to be made for the putting in place o f consultative 

provisions with the British Government similar to those prevailing under the Good 

Friday Agreement for consultation with the Irish Government in relation to Northern 

Irish affairs. The current provisions on consultation will o f necessity cease to have 

effect on the putting into place o f a united Ireland, and consequential corresponding 

amendment if thought desirable would be required. The case for an on-going role 

with consultation with the British Government can be made for a number o f reasons, 

principally to provide reassurance and protection for the unionist minority.

Another dimension of this issue is also the difficulty that may arise in the 

context of operating a devolved administration in Northern Ireland, in the context o f a 

united Ireland, where the nationalist majority in the devolved administration decides 

to collapse the administration and force a return o f direct rule by Dublin. This is the 

corresponding problem to that which in effect exists at the present time whereby the 

alternative for the unionists to participation in a devolved administration with 

nationalists and republicans is the not altogether unacceptable alternative o f direct 

rule by Westminster. If a devolved administration within a united Ireland did collapse 

for a period of time and satisfactory alternative proposals could not be put in place, it
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might be argued that it would be important to retain a formal structure for consultation 

with the British Government, particularly on non-devolved matters, if  for no other 

reason than to provide a disincentive to the ongoing continuation of a non-fianctioning 

devolved executive. As against this it could be contended that the continuing British 

involvement would present an unacceptable degree o f interference in a sovereign state 

and would inhibit unionist elements from developing a sense of affinity with the Irish 

State. Notwithstanding the fact that the Agreement does not expressly envisage the 

negotiation and signature o f a formal international treaty -  it speaks only o f proposals 

agreed - between the U.K and Ireland for the purposes of the handover o f Northern 

Ireland, it would seem that this is in effect an inevitable consequence of an affirmative 

decision in referenda. Firstly the relationship between Ireland and the United 

Kingdom is governed by a host o f international agreements which could require 

express modification in the event o f a change in the constitutional status of Northern 

Ireland. Such express modification could only be made by another international 

agreement in the formal legal sense between the two States. Principal among the 

international agreements of relevance still in force that might require adjustment or 

abrogation with replacing provisions are the 1921 Treaty itself and the instruments 

amending it, the Agreement concerning the delimitation o f the continental shelf, 

and the British Irish Agreement o f 10'*’ April 1998.

It would appear that amendment o f these international agreements would 

necessitate the entry into force o f a new international agreement between the two 

Governments and given the fact that the negotiation and conclusion of such an 

Agreement would take a considerable period o f time, there is a case to be made for

Agreement between the Government o f  Ireland and the Government o f  the United Kingdom  
concerning the delimitation o f  areas o f  the Continental Shelf between the two countries, done at 
Dublin, 7'’’ November 1988 (Treaty Series No. TS 020/1990: Cm 990).
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beginning the process o f identifying the necessary terms of such an Agreement in 

advance o f the holding of referenda North and South. While discussions o f  an 

exploratory nature could take place between the Governments well in advance, it 

would seem unlikely that fully fledged negotiations on a new treaty could commence 

until such time as the prospect o f a majority in Northern Ireland in favour o f a united 

Ireland became more imminent. Nonetheless it would seem desirable that such 

negotiations could commence as soon as that prospect appeared on the horizon, as to 

leave the commencement o f such negotiations until after a poll would run the risk of 

significant delay.

The network o f  bilateral treaties

The opportunity could be taken in the context o f any such new international 

agreement -  if  not before then - to review and perhaps rationalise and update the 

overall status of bilateral agreements between the two Governments.'*^^ There are a 

considerable number o f bilateral Anglo-Irish agreements having constitutional 

implications which might be appropriate for review in the context o f the international 

agreement between the States giving effect to a future referendum on a united Ireland, 

or indeed possible review even in advance of that.

One item for examination in this regard is the 1921 Treaty itself and the 

various agreements amending it. The Treaty, while still in force in international law 

between the two States, and while the implementing legislation is also still in force 

and part o f Irish law, has ceased to be a definitive statement o f the relationship

A list o f  such agreements was sought in parliamentary question 213 o f  Wednesday, 29*’’ September 
1999 (question 18363/99) submitted by Deputy Ruairi Quinn to the Minister for Foreign Affairs.
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constitutionally between these islands and between North and South. In consequence, 

it appears that there is a case for a new international agreement to be entered into 

between the two Governments at this stage formally abrogating the 1921 Treaty and 

replacing it with provisions that do reflect the current relationships between the two 

States. This may give rise to some consequential provision but it is unlikely to be 

especially problematic, save insofar as it may be necessary to define the parameters of 

Northern Ireland. However, this is simply a recognition of reality and should not give 

rise to any fiindamental objection in principle.

Among the other bilateral agreements having constitutional implications are 

an agreement between the Government of Ireland and the Government of the United 

Kingdom regarding Articles 6 and 7 of the Articles o f Agreement of 6'*’ December 

1921,463 exchange of notes between the Government of Ireland and the 

Government o f the United Kingdom regarding the guarantee by the Government of 

the United Kingdom and the maintenance o f the minimum sterling proportion by 

Ireland,'* '̂* a subsequent exchange o f notes on the same subject,”*̂  ̂ the Agreement 

between the Government o f Ireland and the Government of the United Kingdom 

concerning the International Fund for I r e l a n d , t h e  Agreement between the 

Government of Ireland and the Government of the United Kingdom concerning the 

delimitation of areas o f the Continental Shelf between the two countries,"^^^ the 

Protocol supplementary to the Agreement between the Government o f Ireland and the 

Government o f the United Kingdom concerning the delimitation of areas o f the

Signed 25* April 1938. 
Signed September 1968. 
Signed 23'̂ '’ September 1971. 
Signed, 18* September 1986. 
Signed, 7* November 1988.
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Continental Shelf between the two countries/^^ the Agreement between the 

Government o f the United Kingdom of Great Britain and Northern Ireland and the 

Government o f Ireland establishing the Independent Commission for the Location o f 

Victims’ Remains/^^ the Exchange of Notes dated 19̂ *' November 2002 between the 

Government o f Ireland and the Government o f the United Kingdom of Great Britain 

and Northern Ireland concerning certain decisions o f the North/South Ministerial 

Council and related matters'*^® and the Exchange o f Notes dated 18* October 2001 

and 31** October 2001 between the Government o f Ireland and the Government o f the 

United Kingdom of Great Britain and Northern Ireland constituting an agreement 

pursuant to Article 83, paragraph 3 o f the United Nations Convention on the Law of 

the Sea 1982 on the provisional delimitation of an area o f the Continental Shelf 

Insofar as the continental shelf is concerned, on 25*’’ May 2005, the Government made 

a claim to a large area o f the continental shelf alongside an area known as the 

Porcupine Abyssal Plain. The claim, lodged with the UN Commission on the Law of 

the Sea, relates to an area o f 39,000 square kilometres. Ireland and Britain agreed on 

the borders of disputed areas o f seabed in 1988. Since 1968, Ireland has had seabed 

rights running up to 200 miles from the shore, and the eventual new claims would 

allow extension o f this out to up to 350 miles. A further even larger off-shore claim 

will be made after boundary disputes have been resolved with Iceland and the Danish- 

owned Faeroe Islands over parts o f the Atlantic in the North, and with France and 

Spain over parts o f the Celtic Sea in the South.**^  ̂ In addition, there is a dispute with 

the British Government over ownership of Rockall, with the British claiming

Signed 8“'' December 1992.
Signed 11*' April 1999 and entered into force on 28'*' May 1999.
Irish Treaty Series No. 5 o f  2002, entered into force 3̂ '̂  December 2002.
Irish Treaty Series No. 8 o f 2002 entered into force on 3 1*‘ October 2001.
Bushe, Andrew, “Government stakes claim over sea bed rights”, The Irish Times, 6* June 2005
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jurisdiction over the rock, a claim asserted by the Island o f Rockall Act 1972"*’ ,̂ and 

the Irish rejecting that claim without so far making an express claim of their own.'*’'* 

Clearly anticipation of, or the eventual, international agreement with the British 

Government would be an opportunity to either resolve any outstanding disputes or 

alternatively agree a mechanism for such resolution, for example by reference to the 

International Court o f Justice.

Other aspects o f the relationship between the two Governments that might 

require to be revisited include bilateral arrangements which have been made by way 

o f informal agreement rather than formation o f international instruments, such as the

1 475common travel area.

Conclusion

The Agreement may be viewed by some as a stable end point for political life 

in Northern Ireland, parking all issues o f future unification. However on another 

view, the Agreement itself expressly recognises the legitimacy of the drive towards 

reunification, as a valid political objective to be pursued by peaceful means in 

accordance with the policy of consent. On that basis, the Agreement provides a clear 

road-map towards an act of self-determination by the Irish people (which for this

'*73 c. 2, which provides in s. 1 that “the Island o f  Rockall (o f which possession was formally 
taken in the name o f  Her Majesty on 18* September 1955 in pursuance o f  a Royal Warrant dated 14* 
September 1955 addressed to the Captain o f  Her M ajesty’s Ship Vidal) shall be incorporated into that 
part o f  the United Kingdom known as Scotland . . .”

See Symmons op. cit., n. 127, pp. 217-230.
Discussed by Ryan, Bernard in “The Common Travel Area Between Britain and Ireland” (2001) 64 

M odern Law Review  855 and by Hogan, Gerard in “The Common Travel Area and Community Law” 
in Hyland, Niamh (Ed.), The Free Movement o f  Workers Within the European Union (Dublin, 1999) 
pp. 9-20. The Area is recognised in a Protocol on Art. 7a attached to the Rome and Maastricht Treaties 
by the Treaty o f  Amsterdam, where it is described in Art. 2 o f  the protocol as the outcome o f  
“arrangements” rather than “agreement” between the two Governments.
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purpose includes British citizens living in Northern Ireland) that would bring about 

unity, through the mechanism of an Anglo-Irish treaty following a referendum vote. 

The mechanics of implementing such a treaty will be the subject of discussion in the 

next Chapter.
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Chapter 6: Implementing the bilateral treaty contemplated by the Agreement

A vote on the island of Ireland for unity, and a subsequent bilateral treaty to 

give effect to that vote, is the trigger for the process o f reunification, but further key 

steps are required. Both Governments will be required to engage in a process not just 

of ratification but of legislative and constitutional implementation of the treaty, before 

or in tandem with that treaty coming into effect.

Legal Change in the United Kingdom

The cessation o f Northern Ireland’s status as part of the United Kingdom 

would obviously require legislative change in the U.K. as well as in the 26 counties. 

A small indicator of the scale of legislative change required for major constitutional 

adjustments can be gleaned from the provisions o f the Constitutional Reform Act 

2005"*̂  ̂which abolish the Office o f Lord Chancellor. This measure, which originated 

in what was thought initially to be a straightforward reshuffle announcement by the 

Prime Minister, Tony Blair M.P., on 12'*’ June 2003,"*^  ̂ took nearly two further years 

to proceed through Parliament and has involved the examination o f dozens o f statutes 

to identify and adjust references to the Lord Chancellor. It is likely that a similar 

exercise will be required in the U.K. to identify and amend all statutory references to 

Ireland/Northern Ireland with a view to making the necessary legal adjustments in the 

event o f Northern Ireland ceasing to be part o f the U.K.

2005 c. 4.
See Morgan’s annotation o f  the Act for background information on the legislation and some 

criticisms o f  its origins: Morgan, Austen, “Constitutional Reform Act 2005”, Annotation (2005) 
Current Law Statutes 4.
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Again, however, there is a strong case to be made for rationalising many of the 

statutory references to Ireland/Northern Ireland in any event. Much of the governing 

legislation (including many provisions o f the Act o f Union 1800) is largely obsolete 

and would benefit from significant amendment and statute law revision in any event. 

A proper programme o f statue law revision regarding the legislation relating to 

Ireland and Northern Ireland on the Westminster Statute Book would to some extent 

lay the ground for preparation o f the friture Bill to give effect to a referendum 

decision in favour o f a united Ireland, but in any event would be a desirable process to 

be engaged in at this stage. Such a process might remove some of the more offensive 

pieces o f sectarian anti-Catholicism that still have the force o f English law, a matter to 

be discussed in Chapter 7. It would be for nationalists and republicans in the first 

instance to confront the British side with its own sectarianism and to urge the sort of 

radical legal change that is required and that would contribute to an atmosphere of 

equal respect between the two traditions.

Apart from merely technical changes to a wide body of U.K. legislation, the 

cessation o f Northern Ireland’s status as part o f the United Kingdom would have 

major constitutional ramifications for the United Kingdom itself For example, the 

name of the state would inevitably revert back to the 1707 name o f “The United 

Kingdom of Great Britain”. The national flag would again be likely to change by 

reverting to the 1707 model with the removal o f the St Patrick Cross from the Union 

Jack. Northern Irish MPs would cease to be entitled to take their seats at 

Westminster. These are simply instances o f the various changes o f a constitutional 

character that would be required.
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Legal Change at EU  or International Level

As with the reunification o f Germany, it is clear that any change to the extent 

of the national boundary of Ireland will require changes in European Union law 

across a range of issues. Extensive technical changes to a battery o f directives and 

other European Union instruments will be required, as occurs indeed on the occasion 

of European Union enlargement where technical adjustment to European Union legal 

instruments is required. Judging by the volume o f European Union law affected by 

any change in the boundaries in the Union by enlargement, it is likely that the 

technical exercise of adjusting European Union law to accommodate Irish 

reunification will be an extensive one and may take a considerable period o f time.

However, it is to be noted that in the context of German reunification, the 

European Union facilitated the re-integration of the German national territory by 

promptly adopting the necessary legal instruments,"*^* and it can readily be envisaged 

that a similar helpful approach would be taken should the prospect o f the reunification 

of the national territory o f Ireland re-enter the horizon. The European Union has 

contributed substantially, since 1989, to the International Fund for Ireland established 

by the Agreement o f 18*'’ September 1986 between the two Governments. For the 

period 2005 to 2006, the European Union provided €15m per year to the Fund"*’ .̂ In 

addition supports were provided through the structural funds, in particular the Special

Giving effect to the Treaty on the Final Settlement with respect to Germany, Federal Republic o f  
Germany-German Democratic Republic-France-Union o f  Soviet Socialist Republics-United Kingdom- 
United States, done at M oscow on 12''' September 1990 (1990) 29 I.L.M. 1186.

See Council Regulation (EC) No. 177/2005 o f  24* January 2005 concerning community financial 
contributions to the International Fund for Ireland (2005/2006), OJ L30, 3.2.2005, p.l .
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Programme for Peace and Reconciliation in Northern Ireland and the Border Counties 

of Ireland (the P.E.A.C.E. Programme)'^*®.

O f lesser priority but also o f some significance, would be the question o f any 

necessary or appropriate ramifications for international legal instruments to which 

Ireland or the United Kingdom or both were parties. It is likely that at least some of 

the international treaties to which the two States or either o f them are parties will 

require some form of adjustment in the event o f Irish reunification. However, it is 

likely that this matter can be dealt with on a case-by-case basis. The transfer of 

Northern Ireland from the jurisdiction o f the United Kingdom to that of Ireland would 

mean that any international agreements to which the United Kingdom was party but 

has not been ratified by Ireland, would cease to apply to it. It would appear that the 

principles of State succession do not have any application in this context. Again, any 

undesirable consequences that may flow from this situation can be redressed by 

executive action on a case-by-case basis. In short it does not seem likely that the 

problem of amendment by an international legal instrument would be a significant 

obstacle to the process o f re-integration o f the national territory.

Constitutional and Legal Change in Ireland

It is clear that the form of united Ireland envisaged by the Good Friday 

Agreement is one which would involve the continued existence o f the Northern 

Ireland Executive. The absence of any provision for a devolved executive in the 

Constitution would need to be rectified in anticipation o f such an eventuality and it is

Set up in accordance with Council Regulation (EC) No. 1260/1999 o f  21 June 1999 laying down 
general provisions on the structural fiinds, OJ L161, 26.6.1999, p .l.
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suggested that the extension of the existing terms of Article 15 which provides for 

devolved legislatures to also cover devolved Executive authority, would be a 

worthwhile and permissible amendment even at this stage, well in advance o f any 

proposal for a united Ireland. It is noteworthy that the 1937 Constitution as drafted 

had no difficulty in envisaging the future reunification of the island making 

appropriate provision for that eventuality. Given the change in circumstances brought 

about by the Good Friday Agreement, it seems appropriate that this provision now be 

updated so as to be capable of operating in the event o f the Good Friday Agreement’s 

provision for reunification being put into effect.

A fundamental difficulty with the existing text o f the Constitution however, 

arises in relation to the application of its provisions to citizens of Ireland in the first 

instance, with only limited rights being conferred on non-citizens. The Good Friday 

Agreement envisages that the right of all of the people o f Northern Ireland to Irish or

481British citizenship or both would be preserved even after a united Ireland. In 

essence there is a central contradiction in the Constitution as it now stands. Having 

been initially adopted for one nation, it must now serve an island that expressly 

contains two. The absolute equivalence it posits between the people it serves and the 

Irish nation can no longer hold, but the contradictory concepts continue to sit uneasily 

side by side in the current text, awaiting resolution by express amendment or possibly 

creative judicial reasoning. One can then envisage a situation in which a very 

substantial number o f people who reside within the new State (i.e. the 32-county 

united Ireland) would not in fact be citizens o f that State but would rather be British 

citizens maintaining their right to assert their British idenfity as guaranteed by the

See Good Friday Agreement, Constitutional Issues Section, par. l(vi).
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Good Friday Agreement itself. One can see in that context that it would be wholly 

unacceptable to maintain the current constitutional position whereby the right to 

engage in important aspects o f State activity would be confined only to Irish citizens - 

for example the right to vote in referenda or Presidential elections. Similarly it would 

be unacceptable to maintain the position that the human rights guaranteed by the 

Constitution itself are expressly stated to be conferred only on Irish citizens, as almost 

all of the rights set out in Articles 40, 44 and 45 are.

Indeed the existing restriction o f human rights guaranteed by the Constitution 

to Irish citizens is very dubious from the point of view of Ireland’s compliance with 

international human rights norms, given that the international human rights 

instruments to which Ireland is a party require the State to secure rights to “everyone”

482within its jurisdiction, not simply to citizens. This has been redressed to some 

extent by some decisions of the c o u r t s , a l t h o u g h  these have not been entirely 

consistent, and indeed by the enactment of the European Convention on Human 

Rights Act 2 0 0 3 . However, the position remains unsatisfactory. In the run up to 

the recent 2004 referendum on citizenship, Binchy pointed out"**̂  what he saw as the 

negative consequences o f depriving persons bom in Ireland of citizenship in terms of 

the knock on effect o f depriving them of express constitutional rights. This

Art. 1 ofECHR.
Hogan and Whyte comment that the case law “contains a range o f  views” on the extent to which 

non-citizens can rely on constitutional rights, op. cit., n, 126, p. 1260 and see pp. 1260-1265. Broadly 
it must be said that the courts have proceeded on the basis that non-nationals are entitled to most 
constitutional rights o f  citizens. For a chilling account o f  how non-citizens o f  the German state were 
excluded from legal protection, starting with the Law for the Restoration o f  the Professional Civil 
Service o f  7’*' April 1933, see Majer, Diemut, “Non-Gei7nans” under the Third Reich (Baltimore, 
2003).

No. 20 o f  2003.
Binchy, William, “M cDowell creating divided Society -  Do we really want two classes o f  children 

growing up side by side?”. The Irish Times, 27* May 2004; see also Coulter, Carol, “Lawyers unite 
against referendum: amendment would create constitutional ambiguities, says group” The Irish Times 
20*̂  May 2004.
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contention gave rise to an amendment proposed"***̂  to the Bill so as to guarantee the 

extension of constitutional rights to other persons in the State, not just to Irish 

citizens. Unfortunately this amendment was ruled out o f order by Rory O’Hanlon, the 

Ceann Comhairle, and consequently could not be discussed. Nonetheless, the point 

remains that the existing text o f the Constitution insofar as it by and large confines 

constitutional rights to citizens would be wholly untenable in the context o f a united 

Ireland (and certainly in the context o f a united Ireland which permitted and 

recognised the right o f its inhabitants who would otherwise in ordinary course be 

citizens to hold affinity with the United Kingdom) and in any event is undesirable in 

principle. Furthermore there is no reason why an appropriate adjustment and 

updating of these provisions by way of their extension to other persons in the State 

could not be undertaken at this stage, well in advance o f any proposal being made for 

the reunification of the island.

The question o f voting rights in presidential elections or referenda where the 

franchise is confined constitutionally to citizens is a more complex one. On the one 

hand, a coherent argument could be maintained that the extension of voting rights to 

British citizens in connection with Presidential elections and referenda could be 

postponed until a united Ireland appeared on the horizon as there is not the same 

pressing case for a natural right to vote for non-citizens in the State as presently 

constituted. At the same time, however, a strong case can be made in the interests of 

promoting reconciliation and allowing recognition for the British dimension of the 

Irish community and cultural experience for making provision, at the very least by 

way o f an enabling provision, at this stage, for the extension o f the fi-anchise. Any

"***’ See Dail Debates, vol. 584 no. 3 (unrevised), 28"' April 2004.
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constitutional amendment to extend the franchise for presidential elections and 

referenda would be likely to be modelled, at least at this stage, on the terms o f Article 

16.1.2‘’.ii, inserted by the Ninth Amendment o f the Constitution Act 1984, which 

enables British citizens to vote for the Dail i.e. that the constitutional right would be 

conferred on Irish citizens with provisions being made for such other persons in the 

State as may be prescribed by law to exercise the franchise in due course, if  so 

provided for by law. While such a provision does admittedly fall short of a 

constitutional right for British citizens to vote, given the traditional British practice of 

guaranteeing rights by legislation rather than constitutions, it would seem that such an 

arrangement would be satisfactory in practice. There is also the question o f extending 

entitlement to run for the office of President or member o f Dail Eireann to non

citizens, and again similar considerations might apply. The current constitutional 

arrangement whereby these offices are confined to citizens would be untenable in a 

united Ireland and arguably on democratic grounds some case could be made for an 

extension even in advance o f that eventuality. In any event provision could be made 

by law for such an extension provided that an appropriate enabling clause was 

inserted by way of constitutional amendment, and this could be done even at this 

stage.

During the history of partition there has been a persistent myth that all of the 

people living on the island of Ireland including unionists are fiindamentally Irish. 

This view has even included the proposition that unionists would only be entitled to 

remain in a united Ireland if  they opted for Irish citizenship,"^*^ the alternative to 

which would be “returning”. Such a view cannot now survive the recognition of the

Bowman, op. cit., n. 38, p. 318.

205



two traditions now enshrined in the Good Friday Agreement. The desirabiUty of 

amending the Constitution so as to extend certain constitutional guarantees to non

citizens may be relevant not only in the context o f a forthcoming united Ireland but

488also in order to recognise the inherent rights o f non-Irish citizens within the State.

One minor feature o f the constitutional landscape that would need to be 

considered is the provision for Seanad representation for third-level institutions, at 

present confined to the N.U.I. and Dublin University. In the event of unity being 

contemplated, in the absence o f some major reconfiguration o f the upper house (a 

more likely scenario), legislation would be required to extend the fi'anchise to 

Northern Irish institutions under Article 18.4.2.”"'*̂

D ealing with pre-unity Northern Irish law

A significant technical issue arises relating to the status of the law in force in 

Northern Ireland on the date immediately prior to the reintegrafion o f the national 

territory. In that regard difficult questions akin to those arising under Article 50 o f the 

Constitution of Ireland or Article 73 of the Saorstat Eireann Constitution will arise for 

determination in the event o f reintegration o f the nafional territory. There would seem 

to be the following three basic options for dealing with the question o f the status of 

pre-existing Northern Irish law.

See Committee on the Ehmination o f  Racial Discrimination, General Recommendation 30, 
Discrimination against non-citizens, 64* Session, 23 ’̂'* February to 12* March 2004, 
C.E.R.D/C64/M isc.l l/rev.3; Committee on the Elimination o f  Racial Discrimination, Consideration o f  
reports subm itted by S ta te’s parties under Article 9 o f  the Convention, concluding observations o f  the 
Committee on the elimination o f  racial discrimination, Ireland, 66* Session, 21®’ February to 11* 
March 2005, CERD/C/IRL/CO/2, 10* March 2005.

See Hogan and Whyte, op. cit., n. 126, p. 351.
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The first option would be to disapply such law in its entirety and to apply the 

law of Ireland to the entire 32-county entity. Such an arrangement would have the 

advantage of simplicity and uniformity, but there is one very powerful argument 

against it. The uniform application o f the law of the 26 Counties would set aside 

years o f effort by the devolved Legislative Assembly in enacting legislation on a 

cross-community basis. It would seem that a legislative solution which undermined 

these efforts would be unacceptable politically and would hinder efforts to promote 

reconciliation and mutual understanding. In addition a significant legal vacuum 

would be created insofar as law exists in Northern Ireland to deal with local, personal 

and private matters not catered for by the law o f the 26 Counties.

A second option would be to apply the law of Ireland insofar as it related to 

non-devolved matters, while continuing the law in force in Northern Ireland relating 

to devolved matters. Obviously not all non-devolved matters will apply in the context 

of a united Ireland, for example the law relating to succession to the Crown would not 

have a corresponding body o f legislation in this State. This solution would preserve 

the legislation enacted in relation to devolved matters while allowing for the 

application o f general law o f the 26 Counties to Northern Ireland in relation to other 

matters. However, there are some difficulties with this solution also. The major 

complication is that Westminster remains, under the Good Friday Agreement, a body 

which has legislative competence for Northern Ireland, on all matters, 

notwithstanding devolution. Accordingly some devolved matters will have been 

affected by legislation enacted at Westminster even after the Good Friday Agreement, 

as well as Westminster legislation before devolution. Accordingly the law of
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Northern Ireland relating to even devolved matters is a complex patchwork of native 

and Westminster legislation.

A third option would be to carry over the law o f Northern Ireland in its 

entirety insofar as it stood on the day immediately proceeding the reintegration of the 

national territory, with such modifications as may be necessary and insofar as it was 

consistent with the law and Constitution o f Ireland. This option would allow 

maximum continuity and would minimise any delay that might be occasioned by, for 

example, the specific identification of devolved and non-devolved matters, a process 

which could take a considerable period of time and cause some degree o f uncertainty.

Provision could also be made for the subsequent modification of the law of the 

26 Counties as applied to Northern Ireland and the express replacement by such law 

o f the corresponding provisions of the law o f Northern Ireland as it was in force 

immediately prior to the reunification. Such a process could be done by statutory 

instrument on the analogy of the Adaptation of Enactments Act 1922.'*^° A process of 

case-by-case replacement o f pre-existing Northern Irish law would enable 

consultation to be carried out with the Northern Irish political institutions prior to the 

putting in place of all-Ireland measures to replace pre-existing Northern Irish law. 

Obviously as far as fiiture measures are concerned, following reunification the 

Oireachtas would be a 32-county entity and would have power to legislate for the 

whole of the island on any matter, much as Westminster enjoys that power in relation 

to Northern Ireland at the present time. Such a power would be exercised sparingly in 

relation to devolved matters where a functioning devolved legislature existed. As

No. 2 o f 1922.
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regards the second and third solutions, which would continue in force at least some if 

not most of the pre-existing Northern Irish law, such scenarios would need to be 

accompanied by extensive modification o f enactments changing references to colonial 

and imperial matters so as to apply to the corresponding institutions in the new State.

A possible Constitution fo r  Northern Ireland

Another issue that may arise in the context of continuity o f law in Northern 

Ireland would be the situation if the Northern Irish political parties and institutions 

were to adopt a Constitution for Northern Ireland. There is no inherent reason as to 

why the United Kingdom or any constituent part thereof could not adopt and enact for 

itself a Constitution for the purpose o f promoting greater institutional stability, 

particularly so as to ensure entrenched protections for persons within Northern Ireland 

whatever the outcome of broader jurisdictional questions. In the event that a 

Constitution for Northern Ireland was adopted and enacted by appropriate legislation, 

there would again be no absolute reason why such a Constitution, as a subordinate 

Constitution, could not continue under the overall umbrella o f the Constitution of 

Ireland. The negotiation of such a Constitution in the present climate would be likely 

to take a considerable period o f time and it is hard to predict the prospects for a 

successful resolution o f that issue. The negotiation o f a Constitution might also afford 

the opportunity to unpick some o f the fundamental aspects o f the Good Friday 

Agreement or o f British or Irish Constitutional Law. However, these dangers might 

be obviated by ensuring the appropriate participation of both Governments and 

ensuring that any new Constitution for Northern Ireland was negotiated on a
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genuinely cross-community basis. An all-island bill o f rights could be a possible 

staging post towards a formal Constitution for the statelet.

Ratification

The standard procedure adopted to implement an international agreement 

involving legislative change in two dualist jurisdictions tends to be along lines 

involving firstly signature of the bilateral agreement, secondly the introduction and 

enactment in both jurisdictions of such legislation as may be necessary to implement 

it, thirdly the execution and delivery of instruments o f ratification and fourthly the 

commencement of the agreement either by way o f the delivery of the second 

instrument of ratification or the expiry of a certain period of time from that date, or 

the happening of some other specified event. It is likely that the same sequence will 

apply in the event o f an agreement for the handover of Northern Ireland. Indeed the 

Good Friday Agreement itself envisages firstly an agreement between the two States 

and secondly the introducfion of legislation to give effect to that agreement, with both 

Governments committed to introduce and support in their respective parliaments 

legislation to give effect to that wish."* '̂

Accordingly following the new British-Irish handover agreement envisaged by 

the Good Friday Agreement, and the introduction and enactment o f appropriate 

legislation in both the British and Irish parliaments to give effect to that agreement, 

including if necessary a Bill to amend the Constitution which would need to be 

submitted to referendum if  that had not already been provided for by anticipatory

See Good Friday Agreement, Constitutional Issues Section par. l(iv ) and Annex A, par. 1(2).
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amendments to the Constitution, both Governments would then execute instruments 

o f ratification and then deposit these instruments in a specified manner. The 

agreement would then commence in accordance with its terms on a specified, which 

would also be the date on which the relevant British and Irish legislation would come 

into effect. The happening of the legal event to trigger such commencement, 

normally the mechanism specified in the agreement being operated possibly combined 

with the making of a commencement order for the legislation, would constitute the act 

bringing into effect the reintegration o f the national territory.

“Ratification” o f the agreement to transfer Northern Ireland to Irish 

sovereignty will take place, in accordance with international law, in the ordinary way 

by execution o f instruments of ratification on each side. The coming into force o f the 

agreement and the formal transfer of Northern Ireland will then require revision of 

polifical structures on each side but particularly on the Irish side. In crude terms the 

British structures will be “slimmed down” by the removal of the Northern Irish 

dimension, the Irish structures will be expanded so that a new 32-county Dail and 

Seanad will be put in place, the local assembly and executive recognised, local 

government structures recognised or created for Northern Ireland and provision made 

for statutory agencies. At its most basic level two new States and parliaments will be 

constituted or perhaps more accurately reconstituted, for Ireland and Britain. It has 

occasionally been suggested that there would be a requirement for an express 

provision by way of international agreement after unity between the two new States to 

deal expressly with the terminafion of the Union o f 1800-1801 (which was itself 

executed on the authority o f independent Parliaments in Ireland and Britain) -  i.e., 

that the newly reconstituted Irish and Brifish parliaments should “ratify” the undoing
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of the union that they had originally created in 1800. In favour of such a “ratifying” 

agreement, it might be said that such a process would bring certainty to the post-unity 

arrangement and would remove a technical criticism which could be made o f the new 

dispensation. However, the argument against seems distinctly stronger on balance. 

The new dispensation will require not only the agreement of both governments, but in 

addition a majority o f those voting in concurrent or at least semi-concurrent referenda. 

North and South. The process will be complex enough without the addition of a 

further layer o f agreement which could only bring delay. In addition, it is quite likely 

that any attempt to go down the road of dealing with non-meritorious technical 

objections will be much more likely to encourage the objectors and create further 

doubts, rather than resolve anything.

Resisting opposition

The Good Friday Agreement is predicated on the optimistic assumption that 

the democratically expressed wish of a majority in Northern Ireland will simply be 

given effect to. The Agreement says nothing expressly about what is to happen in the 

event o f strenuous and possibly unlawful opposition by a minority to that 

democratically expressed will. It is, however, inherent in the Agreement that such 

opposition is to be resisted, as it is inconsistent with the concept o f self-determination 

as enshrined in the Agreement itself.

Historically the unionist and loyalist position has often been characterised as 

defensive, seeking to hold what one has, very much by contrast with the forward 

motion and striving towards a clearly defined objective which characterises the
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nationalist and republican position. To that extent it is to be anticipated that 

defensive, obstructionist and rejectionist tactics o f opposition will be brought into 

play whenever the prospect o f a majority materialising in favour o f a united Ireland 

begins to rear its head.

Dealing first with constitutional forms of opposition, one can probably 

discount the use of legal challenges as an effective mechanism for halting progress 

towards a united Ireland. Previous attempts to challenge political arrangements 

between the Governments - for example the Anglo-Irish Agreement - were without 

significant effect, and it is unlikely that activity of this kind could hold up for long in 

the face o f an emerging majority position in favour o f a united Ireland. Possibly the 

most logical strategy of constitutional opposition to an emerging majority in Northern 

Ireland in favour o f a united Ireland would be to seek repartition.

One o f the ironies o f the failure o f the Boundary Commission is that had it 

“succeeded” in transferring the predominantly nationalist parts of Northern Ireland 

into the new dominion South of the border, the effect might really have been to rule 

out Irish unification by consent in perpetuity. It was only because the six-county 

statelet remained at that size that the possibility o f a majority emerging in favour of 

Irish unity exists. Indeed as has been seen, de Valera considered a scheme whereby 

each county would be entitled to vote itself out o f the Free State -  an option which 

had it ever been pursued would have had the same effect, namely the cementing of the 

division o f the island. The alternative argument would have been that a smaller 

Northern Ireland would not have proved economically or socially viable. However, 

this argument would appear to involve a great deal of conjecture and wishful thinking,
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and would not appear to take into account the determination on the part o f unionism 

to retain the union and on the part o f successive British Governments to retain a 

presence in Northern Ireland as long as a majority there so wished.

For unionists the prospect o f an impending majority in favour of unity would 

certainly conjure up a scenario where repartition was seen as the last throw o f the dice 

to preserve the union, at least for that part o f Northern Ireland east o f the Bann. It 

would be surprising indeed if some attempt is not made to propose such a scheme as 

the two sections of the community draw closer in numerical strength. Such a scheme 

could be promoted as a means of ensuring peace and stability, and preventing the 

outbreak of further violence. It would no doubt be argued that a two-State solution 

where the two States were in fact largely culturally homogenous as overwhelmingly 

nationalist and unionist States respectively would be a far more stable means o f 

sharing the island. It is, however, a central and fiandamental feature o f the Good 

Friday Agreement that the two Governments and all o f the subscribing parties, 

including the unionist parties participating in the Stormont Talks, as well as majorities 

North and South, accepted the principle that the right to self determination o f the Irish 

nation is to be exercised by reference to the political jurisdictions on the island of 

Ireland as they currently exist and not as they might artificially be gerrymandered at 

some future point. The Good Friday Agreement is clearly and unambiguously 

predicated on the premise that any decision on a possible united Ireland is to be taken 

by the people of the twenty-six counties and the people of the six counties acting 

jointly and that majorities in favour of unity are to be assessed on a twenty-six county 

and a six county basis only, and not on the basis o f any other calculation or division o f 

the Irish people. In simple terms, the option of repartition would simply not be lawful
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in terms o f the Good Friday Agreement as a matter of international law. Given that 

the Agreement has not been made, in its entirety, part o f the law of Ireland or o f the 

United Kingdom, and given that the constitutional amendments to the Irish 

Constitution do not reflect all o f the Agreement’s provisions, it might be argued that a 

hypothetical agreement amending the British-Irish Agreement to provide for the 

repartition option would not o f itself breach the national law of either State or indeed 

international law. To that extent the ultimate guarantor o f the Agreement’s

protections is the requirement that the two Govemments hold their nerve.

However, this is not to say that the six-county entity must be fixed for all time 

and for all purposes. If one considers the position which would obtain after a 

successfiil vote North and South for a united Ireland, the question o f the continuation 

o f the six-county Northern Ireland Assembly, albeit subject to the Dail rather than to 

the Westminster Parliament would arise. In the event that the Northern Ireland 

Assembly continued as a subordinate Parliament under Article 15 o f the Constitution, 

one issue that might arise would be whether it must o f necessity continue to represent 

all six o f the present counties o f Northern Ireland. Clearly this is an area where 

practical politics would play a key consideration. Following a united Ireland, a six 

county parliament operating under the Good Friday Agreement would always have a 

nationalist/republican First Minister, and would operate as an Assembly, and with an 

Executive, where both sections of the community were represented in roughly equal 

numbers. However, if  individual counties, or even sub-county electoral areas, were 

allowed to vote themselves out o f a devolved parliament, and into a situation o f 

equality with the rest o f Ireland, namely direct rule on all matters from Dail Eirearm, 

the internal politics o f the rump Northern Ireland Assembly that would be left behind
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would change very considerably. The rump Assembly, now consisting of perhaps of 

perhaps as few as two counties, would be overwhelmingly unionist, and devolving 

any significant degree o f legislative or executive power to such an entity might create 

a real opportunity for subtle oppression (outright oppression being presumably made 

unlawful) of the much smaller percentage of nationalist or republican population left 

behind such a redrawn internal frontier. In addition, the unionist minority within the 

areas that would have, under this hypothesis, voted themselves out o f Northern 

Ireland, might feel and express a sense o f grievance at being deprived o f the cross

party and cross-community protection inherent in the Good Friday Agreement. All of 

these protections would be absent in a situation o f direct rule from Dublin, and 

extension of that direct rule to any part o f Northern Ireland would almost certainly 

create pressure for an extension of the peculiar legislative and executive arrangements 

which apply to Northern Ireland under the Good Friday Agreement to be made island- 

wide -  for example permanent coalition Government in Dublin representing all 

strands of opinion. Overall, it is hard to conclude other than that any Irish 

Government would need to think long and hard before altering the six-county 

structure for devolved government, following a united Ireland, even if  to do so was 

lawful in terms o f Ireland’s international obligations.

It might be observed in passing that even with the six-county structure fully 

intact and a devolved six-county Assembly and Executive in place, the expansion of 

the 26-county state to become island-wide would have very major and permanent 

effects on the composition of any future Irish Government. There have occasionally 

been suggestions that constitutional change might be proposed to ensure that unionists 

were permanently represented in the 32-County national Government (a change which
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would be alien to the constitutional history o f any sovereign Irish or British 

Government). The arithmetic o f a united Ireland would suggest that Northern 

nationalism or republicanism or both would be more or less guaranteed a permanent 

place in Cabinet on the basis of the present division o f political forces. Fianna Fail, 

the S.D.L.P. and Sirm Fein might well find themselves in a position to win a majority 

of seats in the 32-county Dail, agree a programme for Government and work together 

in Cabinet, and if so it is hard to gainsay the possibility that they would dominate the 

government of any future united Ireland, possibly for a very substantial period of 

time. Given the historical attitude o f Sinn Fein towards Fine Gael, it is hard to see a 

substantial Sinn Fein bloc in any future all-Ireland Parliament lending itself to 

supporting a Fine Gael nominee for Taoiseach quite so readily. The arithmetic o f a 

united Ireland certainly has the prospect to affect Irish politics quite radically, and 

while a number o f scenarios can be put forward conjecturally, including the fabled 

“left/right realignment o f Irish politics”, the option that seems the most natural and 

likely is a coalescence o f the more overtly nationalist parties North and South into a 

“green coalition” that would represent a formidable if not overwhelming voting bloc. 

Such an arrangement would also have particular benefits for the S.D.L.P. and above 

all Sinn Fein, who unlike Fianna Fail would also be members o f (and in Sinn Fein’s 

case, on current arithmetic, leading) the Northern Irish Executive as well as 

participating in the 32-county national government.

We can now turn to a second, and from a unionist point o f view, perhaps 

preferable mechanism for constitutionally resisting any impending drive towards 

unity, namely independence for Northern Ireland. One could envisage that in the 

dying days of a unionist majority, if  all unionist parties threw their weight behind a
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campaign for independence, a bare majority might be forthcoming for such a 

proposition within the six counties as a last means o f staving off unification. In this 

scenario, from a unionist point o f view, an independent Northern Ireland with a 

continuing albeit diminishing unionist majority would be free in practice to abolish 

the Good Friday Institutions and restore old fashioned Stormont majority rule, with all 

o f the prospects and possibilities for oppression o f the nationalist/republican section 

of the community that would be left behind by the British Government within an 

independent Northern Ireland, whether of six counties or o f some small number. 

Under this system, mechanisms could be devised to put off the evil day o f a 

nationalist/republican majority. Such mechanisms could include creating nationalist 

Bantustans within the six counties, being notionally self-governing but in fact under 

Stonnont rule, or expelling overwhelmingly nationalist areas from the six counties 

altogether, leaving them no practical alternative but to be governed from Dublin, 

while a dismembered independent Northern Ireland thereby could bolster its unionist 

majority -  albeit it that “unionism” in the context o f an independent Northern Ireland 

would take on a somewhat theological character. No doubt such an old-style 

Stormont could devise ways in which the unionist identity and affinity with Britain 

could be maintained notwithstanding the formal separation in terms o f sovereignty. 

For instance there would be nothing stopping an independent Northern Ireland from 

retaining the Queen as head o f State, thereby providing a basis for contending that the 

“union” was still a reality at some level.

Again, the Good Friday Agreement firmly rules out the possibility of an 

independent Northern Ireland. Quite deliberately the only two constitutional options 

proffered in the Agreement are a continued United Kingdom of Great Britain and
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Northern Ireland, and a united Ireland. Again, the framework for the exercise o f self 

determination of the Irish people is to be within the twenty-six county and six-county 

entities acting by a joint and concurrent act of self-determination. Even if a majority 

in the six counties expressed a desire for independence, the British Government 

would be obliged as a matter o f international law by the Good Friday Agreement to 

decline to give effect to such a wish -  even though formally a request so expressed 

would be a wish by a majority in Northern Ireland for a change in the constitutional 

status o f Northern Ireland.

One might pose the question as to whether the British Government could, in 

the hypothetical event o f wishing to facilitate an independent Northern Ireland, avoid 

accusations that such a manoeuvre was in breach o f the Good Friday Agreement by 

seeking to impose a condition on the new independent State that it accept the 

responsibilities and disciplines o f the Good Friday Agreement as commitments in 

international law. It would appear, however, that such an approach would not be 

likely to be held to be within the letter of the Good Friday Agreement, and nor would 

it appear to accord with the obligation to operation the Agreement in good faith, being 

an obligation that applies to any international treaty. Any assurance or obligation 

undertaken by an independent Northern Ireland as part o f such a rearguard move 

would be most unlikely to be honoured if  its effect would be to bring the prospect of a 

united Ireland closer. The only guarantee that the Good Friday Agreement will be 

complied with is for the two Governments to retain firm joint stewardship of the 

process throughout. Contemplating this scenario does highlight one perhaps 

melancholy feature o f the Good Friday Agreement - or any other possible agreement 

that might be envisaged relating to Northern Ireland - namely that the constitutional
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aspirations of all simply cannot fully be reconciled within any given institutional 

structure. While one cannot aim for absolute accommodation of all positions, one can 

legitimately aim for reasonable coexistence, an objective towards which the Good 

Friday Agreement provides the best practical means. At the same time one must keep 

to the forefront the fact that if  any constitutional or institutional framework is to 

survive, it must be defended against the efforts of those who would seek to undermine 

it, whether by lawful or unlawful means.

As to unlawful means of unionist resistance, one can readily but regrettably 

predict that the instinct to engage in civil disobedience, disorder, and strikes will not 

be far below the surface, given that such techniques found ready success in the past. 

Above and beyond, or possibly even in conjunction with such approaches, the threat 

of illegality which has in the past been conjured up by unionist politicians -  even 

constitutional lawyers'^^^ -  as well as its actual use on behalf o f unionism/loyalism, 

cannot unfortunately be discounted. Faced with such a prospect, the response of some 

sections of the political classes, particularly in the twenty-six counties, will 

undoubtedly be that progressing towards the objective o f Irish unity is not worth 

kicking the sleeping dog o f unionist/loyalist paramilitary violence.

The laissez faire  approach which might commend itself to some elements of 

the political establishment might, however, be accused o f ignoring the regrettable but 

scarcely avoidable fact that it would be hard to contain the prospects for inter

community hostilities in the event that the historic right of self-determination o f the 

Irish people was to be thwarted at the instance o f what would be in this hypothesis a

See Calvert, Harry, Constitutional Law in Northern Ireland: A Study in Regional Government 
(London and Belfast, 1968), p. 33.
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unionist/loyalist minority. It would be a short-sighted view indeed to maintain that 

the status quo must be continued at all costs in order to avoid any outbreak of 

violence. On one view, a massive loss o f nerve by the political leadership o f the 

twenty-six counties is probably the greatest threat to the achievement of Irish unity. 

Here again, however, the Good Friday Agreement itself provides the answer. In 

casting the problem in terms o f a right o f self-determination o f the people o f Ireland, 

acting in concert North and South, the Agreement by necessary implication rules out 

any action by either Government that would succumb to pressure, particularly 

unconstitutional pressure, to thwart that right o f self-determination. It is axiomatic in 

the Agreement that political violence is to be consigned to history, that weapons of 

war are to be decommissioned and that democratic dialogue and the will of the 

majority combined with safeguards for the minority is to be the way forward. It 

would be utterly antithetical to these nostrums if  a unionist/loyalist counter-revolution 

was to be allowed make headway. Apart from the inherent desirability o f ensuring 

complete decommissioning on the loyalist side as well as on the republican side, the 

desirability o f minimising the opportunities for unconstitutional resistance to a future 

democratically expressed wish for a united Ireland would also very much militate in 

favour of ensuring comprehensive decommissioning.

The ingrained nature o f the unionist threat o f illegality to thwart a united 

Ireland can readily be demonstrated. It is interesting that as recently as 1968, Harry 

Calvert, a senior lecturer in law at Queens University o f Belfast, writing in a leading 

constitutional textbook, which contained a glowing foreword from the Lord Chief 

Justice o f Northern Ireland, viewed with apparent equanimity the prospect that 

unionism would resort to illegality to resist a proposal for a united Ireland:
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“Finally, it will be appreciated that should the issue [i.e., o f a united 

Ireland] ever arise, it is likely that consideration o f legality will play but a 

small part in the determination of it. Unionist sentiment has on previous 

occasions unmistakably demonstrated that in its view there are higher 

considerations than legality”."*̂^

Calvert, admittedly commenting in the context o f union with Ireland without 

the consent o f the Northern Irish Parliament, went on to say:

“The Ulster Volunteers, who threatened to rise against Parliament in 1912- 

4 had, on their side, the arch-traditionalist Dicey, whose constitutional 

theories did not accommodate them at all. It is, paradoxically, those who 

have challenged the Diceyan view who offer a shred of justification to the 

Volunteers. The “Home Rule” Bills did not, o f course, contemplate that 

Ireland would cease to be a part o f the United Kingdom and hence were 

not an immediate breach of the Terms o f Union. Only in so far as they 

might be viewed as a first step on the road to severance might they 

considered to be constitutionally objectionable.

The constitutional path to severance lies via a request fi’om the Northern 

Ireland Parliament (Ireland Act 1949, s. 1(2): Statement o f the Prime

Ibid., p. 33.
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Minister H.C. Debs 5s.,v.785/6, c.72) which requires a nationalist majority 

o f both Houses”.'*̂ '*

Christopher McGimpsey of Q.U.B. continued this theme in a paper in 1985; 

“Northern unionists will not be coerced into a united Ireland. If needs be they will 

resisf’.''̂  ̂ The Good Friday Agreement again provides a clear roadmap towards 

overcoming the challenge that would be posed by unconstitutional unionist violence -  

not merely in its emphasis on self-determination balanced by the requirement for 

consent o f a majority before unity occurs, nor in its mechanisms to ensure complete 

decommissioning across the board, but also in terms o f the spirit o f cross-community 

political structures that provide guarantees and protections for both traditions. The 

one gap in the garment is the absence o f a cross-community arrangement in the event 

o f the institutions failing to operate, but this gap can if  appropriate be rectified by the 

two Governments working together in a joint stewardship o f the process leading 

perhaps in time to a workable form of joint authority.

Conclusion

In many respects, measures to give effect to a fliture bilateral treaty on unity, 

and to ratify it, are of a technical character. The greatest legal challenge will be posed 

for the Irish constitutional order, which will need to readjust a number o f concepts, 

particularly that o f limiting political participation to citizens. There is, o f course, 

nothing stopping the Irish state from contemplating these questions well in advance of 

reunification however, and making the necessary accommodation in a less fevered

Ibid., p. 33 n.93.
McLoone, James (Ed.), The British-Irish Connection (Galway, 1985) at p. 48.
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atmosphere. The real challenge o f unity will be to effect it in a way that minimises 

unconstitutional opposition from those at the losing end o f the bargain. The measures 

that suggest themselves in this respect are a firm commitment to maintain the Good 

Friday structures following unity, continued East/West links, and a rethink o f the law 

on both sides of the Irish Sea to recognise the both identities and to build confidence. 

It is to that issue that this study will now turn.
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Chapter 7: Uniting Peoples as well as Territory

John Hume frequently commented that the task of the peace process was to 

unite people rather than territory/^^ And it is true that the new Article 3.1 speaks 

literally o f seeking “to unite all the people who share the territory o f the island of 

Ireland”. However it must be said that the people are in turn defined by reference to 

the territory, and the reference to the application of law in Article 3.1 by reference to 

“area and extent” makes it clear that unity involves a territorial extension o f the State 

as well as uniting hearts and minds. It might therefore be more precise to say that the 

new Articles 2 and 3 seek to unite both the peoples o f these islands and, ultimately, 

the territory o f the island o f Ireland itself In this chapter the study will examine legal 

aspects of the efforts to build confidence between the two communities and unite the 

peoples who share these islands, as well as preparing for unity in ways compatible 

with, albeit not strictly required by, the Good Friday Agreement.

There are a number of areas where legal or constitutional change might be 

made to enhance the case for unity and they will be considered in this chapter. They 

break down as between changes which suggest themselves prior to unity, possibly 

even at this juncture, and changes which arises closer to or after the process of 

reunification. Such changes can also be considered in terms of their appropriateness 

for bilateral or mulfilateral, agreed, action, or alternatively for acfion by the Irish or 

British Governments respectively.

The phrase has been attributed to Hume by e.g. Fitzgerald, Garret, “Difficult to imagine a more 
complex process o f negotiations”, The Irish Times, S'*" November 1994, and seems to relate back to his 
speech to the S.D.L.P. party conference in 1993, see Hume, John, Speech to S.D.L.P. Annual Party 
Conference, 6* November 1999.
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While it is a matter for political debate and judgement to a considerable extent 

as to whether appropriate confidence building or similar measures should be put in 

place well in advance o f reunification, or alternatively only at the time of 

reunificafion, certain suggestions can legitimately be advanced in this regard. When 

Taoiseach Fitzgerald proposed his “constitutional crusade” in September 1981, a 

major factor in Fianna Fail’s response rejecting this idea was the concept that changes 

such as those proposed by Fitzgerald should not be considered until the unionists were 

“around the negotiating table”.'̂ ^̂  Clearly this is a matter o f political judgment in 

each individual case in respect of any particular proposed legal or constitutional 

change. One recalls the long debate about the form o f Articles 2 and 3 of the 

Constitution, where notwithstanding the case that was made for unilateral change, the 

strategy of awaiting change until such time as there was a prospect o f comprehensive 

political and constitutional agreement between the two Governments and the Northern 

Irish parties was arguably vindicated. That “wait and see” approach permitted the 

regularisation and amendment of Articles 2 and 3 to be balanced by appropriate 

measures from the British Government and the parties. As against that, it is arguable 

that in order to marshal a majority in favour of unity there must be clarity about what 

unity would involve -  and therefore a case for legislating for inclusion in advance to 

make clear that only the most inclusive form of unity will be proposed. A not 

dissimilar strategy was employed in the 1995 divorce referendum"*^*, involving the 

putting in place o f legislation in advance to deal with as many aspects o f the problem 

of marriage breakdown as possible, to create greater certainty as to what was involved 

in the referendum vote itself. One approach in the unity context might be to leave 

over any reforms that would require to be revisited following unity, such as a new

See Bowman op. cit., n. 38, pp. 335-337.
On the Fifteenth Amendment o f  the Constitution (No. 2) Bill, 1995 (No. 43 o f  1995).
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national flag or anthem, but to consider addressing legal or constitutional change at 

this stage where a case for improvement on the merits in any event presented itself, 

such as the denominational language o f the preamble.

In this Chapter, the need for legal or constitutional change in advance o f Irish 

unity primarily in terms o f bilateral action or action by the British Government will be 

considered under a number o f headings. Actions by the Irish side will be considered 

in a subsequent chapter. This chapter will consider firstly, the need for fiill 

implementation of the Good Friday Agreement as it stands. Secondly, the question of 

legal measures which could have the effect of ensuring that other parties, particularly 

the British Government are required to live up to the commitments in the Agreement, 

however unlikely it is that they would seek to resile fi'om these. Thirdly, the need for 

confidence-building legal measures by the United Kingdom Government itself

Developing the Agreement’s institutional architecture

It is obvious that one of the critical ways to bed down the Good Friday 

Agreement itself is to ensure that the Agreement is fully implemented in all o f its 

aspects. This is a process which requires action on the part o f the two Governments 

as well as all o f the parties. Certainly insofar as making more real the roadmap set out 

in the Agreement towards a united Ireland is concerned, the full implementation o f the 

Agreement, particularly by the Irish and British Governments and the parties is a 

major desideratum. While large secfions o f the Agreement have already been 

implemented, there are a number o f areas where there is considerable progress to be 

made including areas within the competence o f the Governments. It is noteworthy
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that on the first suspension o f the institutions in early 2000, the Taoiseach stated that 

“there is no reasonable alternative to the full implementation o f the Good Friday 

Agreement and, pending the re-establishment o f  the institutions, we will continue to 

implement resolutely all the outstanding elements o f it within our responsibility”.''̂  ̂

A continued emphasis on implantation o f the Agreement insofar as that is within the 

responsibility o f the two Governments is likely to be a feature o f efforts to make 

progress particularly in the absence o f devolved government.

Among the measures where the Governments would be free to make progress 

in the absence o f  agreement with the parties are further measures to promote human 

rights^°°, and review o f security legislation.^^' Much attention has been given to the 

need to develop the rights protection mechanisms o f the Agreement, an effort which

502will no doubt also be influenced by on-going developments at European level. 

There is now a considerable literature on the issue o f possible development o f  human

503rights protection mechanisms on the island o f Ireland, North and South. Indeed the 

putting in place o f strong rights protection including a Bill o f Rights for Northern

Government Information Services, “Statement by the Taoiseach, Mr Bertie Ahem T.D.”, 16‘*' 
February 2000.

A long-standing theme in the context o f making progress in Northern Ireland, and indeed in the 
twenty-six counties, see for example Forum for Peace and Reconciliation, The Protection o f  Human 
Rights in the Context o f  Peace and Reconciliation in Ireland, Consultancy Studies No. 2, May 1996 
(Dublin 1996); Murphy, Ray and Wills, Siobhan, “The European Convention on Human Rights and 
Irish Incorporation -  Adopting a Minimalist Approach”, (2001) 6 Bar Review  541.

Again, a long-standing agenda item in both jurisdictions. See Anon., “Changes in Law Worry 
Authors”, The Irish Times, lO* February 1989, Hogan, Gerard, “Intermnent Preferable to Laws that 
Fail the Test”, The Irish Times, 19* August 1998, Committee to Review the Offences Against the State 
Acts, 1939 -  1998 and Related Matters, Report (Dublin, 2002).

See, for example Heffeman, Liz “The Treaty o f Nice: Arming the Courts to Defend a European Bill 
o f  Rights?” (2002) 65 Law and Contemporaiy Problems 189. A good summary o f current trends is 
contained in European Court o f  Human Rights, “Memorandum by the European Court o f Human 
Rights to the Third Summit o f Heads o f State and Government o f the Council o f  Europe”, 27 April 
2005 (2005) 26 Human Rights Law Journal 127. See also Easton, Martin and Schokkenbroek, Jeroen, 
“Reforming the Human Rights Protection System established by the European Convention on Human 
Rights” (2005) 26 Human Rights Law Journal 1.

See, for example O ’Connell, Donncha “Belt and Braces or Blinkers: The Irish Constitution and the 
ECHR” (2000) Irish Human Rights Review  81, O ’Connell Donncha “Ireland” in Blackburn and 
Polakiewicz, Fundamental Rights in Europe (Oxford 2001).
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Ireland has been a feature o f the political agenda long before even the Good Friday 

Agreement.^®'' Overall it is clear that there is still a substantial political agenda to be 

achieved in terms of implementing the agreement in areas such as equality, human 

rights, addressing collusion, promoting the Irish language, demilitarisation, and 

working towards better justice and policing.^'’̂  Progress on such agenda items would 

appear to have a significant value in itself from the point o f view o f promoting 

equality o f respect and addressing nationalist/republican grievances, as well as in 

addition having the more intangible feature o f adding to the growing nationalist sense 

of self-confidence which is part of the overall context o f the current debate on a 

united Ireland. It goes without saying that progress from such matters must also be 

balanced by the necessary progress on items such as verification of the ending of 

paramilitary activity, and one would hope that with improvements to policing 

arrangements will also come participation by Sinn Fein in policing structures.

The approach taken by the Agreement in relation to prisoners and that 

proposed in relation to “on the runs” firmly rejects the approach of more radical 

“transitional justice” approaches which, for example in some central and eastern 

European countries, have involved the probing of pre-regime change events with the 

fiill rigour o f the criminal law. '̂^  ̂ In the light o f the line taken by the Agreement, it 

would be difficult to envisage how it could be regarded as compatible with the spirit 

o f the Agreement to permit fully retroactive transitional justice measures following a

The Committee on the Administration o f  Justice is among the many bodies to have called for such a 
Bill o f  Rights -  see Committee on the Administration o f  Justice, Making Rights Count: Discussion, 
Analysis and Documentation o f  International Charters o f  Rights and their Application to Northern 
Ireland: Includes a Bill o f  Rights fo r  Northern Ireland proposed  by the Committee on the 
Administration o f  Justice, CAJ pam phlet no. 17 (Belfast, 1990).

See for example calls by Sinn Fein for action on these areas in Moriarty, Gerry and Staunton, Denis 
“Taoiseach W elcomes Internal Debate by IRA”, The Irish Times, 18* May 2005.

See, for example Eric A. Posner and Adrian Vermeule “Transitional Justice as Ordinary Justice” 
(2004) 117 H arvard Law Review  761.
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united Ireland, for example the taking o f legal and possibly criminal action against 

surviving unionist politicians involved in decades of systemic sectarian discrimination 

against Catholics in Northern Ireland, or members of U.K. security forces involved in 

controversial incidents. It is a matter for consideration as to whether to put in place 

express amnesty-type measures to ensure that such a prospect is not raised at any 

future point. Other peace processes internationally have featured a variety of 

distinctive forms of confidence building measures, some o f which are occasionally 

proposed as models for the Northern Irish Peace Process. Among these examples of 

confidence building initiatives is the South African Truce and Reconciliation 

Commission, established under the South African Promotion of National Unity and 

Reconciliation Act of 1995. The amnesty provided for in the Act was held by the 

Constitutional Court o f South Africa to be consistent with international law.^^^ The 

question of whether such a mechanism is appropriate in the Northern Irish context is 

one for political decision, and indeed the preparation for government committee of the 

Assembly has been examining, among other issues, ways of dealing with the legacy 

o f the past.

Another critical aspect to be considered is the widening and development of 

the six county, North/South and East/West institutional architecture to strengthen all 

o f the relevant relationships and to fill the void left by the non-existence of 

functioning Northern institutions. One might consider all o f the sets o f possible 

institutions in the form of a matrix with two axes, one being the different sets of 

relationships and the other consisting of the forms of institution required, legislative.

See Azanian Peoples Organisation (Azapo) v. President o f  the Republic o f  South Africa (1996) 8 
B.C.L.R. 1015; (1996) S.A.C.L.R. LEXIS 20; and generally Boraine, Alex, A Country Unmasked: 
Inside South Africa’s Truth and Reconciliation Commission (Oxford 2001) and Review by Oosthuizen, 
Gabriel H., (2002) 15 Leiden Journal o f  International Law 281.
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executive, judicial, administrative and related to civic society. The matrix o f

relationships can be considered in tabular form as set out in Table 2.

Table 2

Matrix o f Institutional Architecture by Strand

Type of Strand 1 Strand 2 Strand 3

institution NI N/S E/W

Legislative None functioning None. Pre-existing

at present; N/S British Irish

Assembly Parliamentary Interparl i amentary

(suspended) structure Body^”̂  continues

envisaged by -  Agreement

Joint Framework envisaged

Document and development of

April 2003 and this

December 2004

proposals^*^^

Executive None functioning North/South British-Irish

at present other Ministerial Council (involves

than direct rule: Council - devolved

Northern Ireland decisions now institutions and

508 jggg Joint Framework Document para. 36; 2003 Declaration, par. 11; 2004 Proposals Annex B.
The Blip is a non-statutory non-treaty body first proposed in the Anglo-Irish Joint Studies Report o f  

11'*’ November 1981 made to the meeting o f British and Irish Heads o f Govenmient in 1981. See Ddil 
Debates, Vol. 337 col. 2697.
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Executive

(suspended)

being taken by 2 

Governments). 

Joint Secretariat.

other

administrations in 

the islands). 

Secretariat to 

British/Irish 

Council provided 

by 2

Governments. 

British-Irish 

I ntergo vemm ental 

Conference (2 

Governments).

Judicial No new 

institutions. 

Pre-existing 

courts continue.

None. None.

Administrative Some new 

institutions under 

Good Friday 

Agreement: 

Northern Ireland 

Human Rights 

Commission,

North/South 

Implementation 

Bodies in 

specified areas 

(care and 

maintenance 

basis).

None.

2003 Declaration, Annex 2, par. 24.
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Equality Joint Committee

Commission, and bringing together

an independent North and South

commission to Human Rights

review policing. Commissions. 

Possible new 

justice 

institutions 

envisaged by 

April 2003 

proposals.^''^

Civic Society Civic Forum, not 

meeting at time 

of writing^"

None.

North/South 

Consultative 

Forum proposed 

in December 

2004 proposals to 

represent civil 

society.^

None.

On this basis it can readily be seen that there is very considerable scope for 

fijrther institutional architecture to underpin and develop the totality o f relationships 

recognised by the Good Friday Agreement. It is also clear that much of this

Under Good Friday Agreement, Strand 2, para. 34. 
2004 Proposals, Annex B.
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institutional machinery could be put in place by the two governments, without 

awaiting the resuscitation o f Northern Irish self-government.

Considering firstly the legislative strand, a number of areas for development of 

the institutional architecture suggest themselves. In the absence of a functioning 

executive, the Northern Ireland Act 1998 (rather than the Agreement itself) 

envisages^'^ that a poll for the assembly will be held. For historical reasons if  nothing 

else there would tend to be significant nationalist/republican opposition to the concept 

of allowing a local legislature to function in the absence o f an inclusive executive and 

there may be no simple solution to the question of a devolved legislature without first 

cracking the problem of a non-functioning executive. The North/South legislative 

body has never been brought into existence and its establishment would certainly 

mark a step forward in the bedding down o f the Agreement. However, some of the 

bodies established by the Agreement are little more than “talking shops” and it would 

could be argued that it would be desirable to seek to confer on the new North/South 

legislative body a modicum of legislative power as opposed merely to consultative 

function, subject to the assent o f the two Governments to any legislation passed by it. 

The establishment of such a body is envisaged by the Agreement^’'* to involve a 

decision of the Northern Irish Assembly as well as the Oireachtas, but in the absence 

of an assembly it might be said to fall to the two governments to establish whatever 

structures are required to fill the gap thereby created. If the assembly was in fact 

functioning, the establishment o f the North/South parliamentary body would need to 

be carefijlly negotiated as undoubtedly considerable resistance to it might emerge.

Northern Ireland Act 1998 s.32(3) requires a poll where either the Assembly fails to elect a First 
Minister/Deputy First Minister following its initial meeting (s. 16(1)) or fails to fill the vacancies 
created following resignation (s. 16(8)).

Good Friday Agreement, Strand 2, para. 18.
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However this could be balanced by seeking to put in place other structures more 

appealing to the unionist position. As far as EastAVest legislative structures are 

concerned, there may be a case for putting the BIIP on a treaty basis, and in any event 

for developing its role as the Good Friday Agreement envisaged.

One might pose the question as to whether investing the North/South or even 

East/West bodies with actual legislative power would be constitutionally permissible. 

Looking at a combination of Article 15 and the limited scope of Article 3 the answer 

appears to be that such a step would be an unconstitutional infringement o f the sole 

power o f the Oireachtas to legislate for the State. While there might be logic in 

allowing the North/South parliamentary structure to legislate within its area of 

competence (and indeed a form of all-island subordinate legislation exists in the shape 

o f statutory instruments made by the North/South aquaculture and marine 

Implementation Body with the consent o f the Governments^'^) there would be 

resistance to giving an East/West body any legislative power as to do so would be 

redolent o f turning the clock back to 5̂ '’ December 1921, even if  “assent” to its bills 

could be withheld by a sovereign Irish Government. As against that, some dimension 

o f East/West legislation might provide the necessary balance to a North/South 

parliamentary system with actual legislative power. Whether to put in place even an 

enabling measure for such a power would be a matter for political consideration.

In terms of the executive strand, the study has already discussed alternatives 

to the Good Friday Agreement arrangements in the absence o f a workable devolved

Known as the Foyle, Carlingford and Irish Lights Commission, under the Foyle Fisheries Act 1952 
as amended by s. 34 o f  the British-Irish Agreement Act 1999. A recent example o f  such legislation is 
the Foyle Area and Carlingford Area (Licensing o f  Fishing Engines) (Amendment) Regulations 2005, 
S.R. 2005 No. 562 made under the Foyle Fisheries Act 1952 and the Foyle Fisheries Act (Northern 
Ireland) 1952 (1952 c. 5 (N.I.)).
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administration. As far as the judicial branch of government is concerned no 

additional structures were proposed by the Good Friday Agreement. An all-island 

court to deal with security matters had been a feature o f previous proposals to deal 

with issues such as extradition, but in the light o f the changed security situation the 

pressure for such a mechanism has reduced. However the absence o f North/South and 

East/West judicial bodies does have certain unfortunate consequences. Such absence 

means that instruments adopted by, or agreements between, administrations North and 

South, or East and West as the case may be, will fall to be interpreted or assessed for 

validity or both by the courts o f two separate jurisdictions, with the possibility of 

different results. One can see an advantage in having a judicial mechanism to avoid 

this problem and as a visible expression o f the broader sets of relationships that 

transcend state sovereignty in this area and in terms o f international law generally 

there may be some arguments in favour of the approach o f specialised judicial bodies 

to deal with this sort of local or regional problem.^'^ The establishment of such 

judicial bodies could therefore reasonably be a matter for consideration, with 

East/West structures balancing for unionists the North/South structures that would 

express the all-island perspective for nationalists. Perversely however, much as the

C 1 Q

old Article 3 copper-fastened partition in its own way, it would appear that the new 

Article 3 likewise would render such cross-border judicial bodies unconstitutional. 

Again one view would be that the provision is drafted in an excessively narrow and 

limited way, particularly as regards the North/South dimension, and that amendment 

to cater for shared judicial bodies would create a desirable flexibility.

See e.g., Law Enforcement Commission, Report (Dublin and London 1974) Prl. 3832 and Cmnd. 
5627,

See for an interesting discussion o f  this subject, Buergenthal, Thomas “Proliferation o f  International 
Courts and Tribunals: Is it Good or Bad?” (2001) 14 Leiden Journal o f  International Law 261.

See Humphreys, Richard “Articles 2 and 3 may Copper-fasten Partition”, Ireland on Sunday, 29"' 
March 1998.
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The North/South implementation bodies represent an element o f lost 

opportunity for a much more ambitious programme of cross-border co-operation to 

mutual advantage. There is a huge economic and social case for much more 

significant co-operation in a range o f areas. Under the Agreement this would be a 

matter for agreement between the two executives, but in the absence of a functioning 

Northern executive there is no fiandamental reason in principle why the two 

Governments could not take the initiative in identifying and acting on further areas for 

joint activity where this makes sense in practical terms. To balance this exercise 

politically there can be no absolute argument in principle against putting in place 

East/West administrative bodies where this would provide joint gains. Again, such 

bodies would appear to be constitutionally dubious in the absence o f amendment of 

Article 3. Indeed the All-Party Oireachtas Committee on the Constitution rejected a 

more general enabling clause for inter-state executive co-operation in 2003.^'^

While development o f the North/South structure to consult civic society would 

not require any legal or constitutional change, it has again fallen foul o f the 

breakdown of the executive. Such a step might be a valuable addition to the 

mechanisms for cross-border co-operation. The establishment o f such a body might, 

if  appropriate, be balanced by the simultaneous establishment o f an East/West 

structure for bringing together representatives o f civil society. The Irish Government 

is at present engaged in an exercise o f promoting active citizenship,^^*^ and any 

measures to enhance the participation o f wider society in public affairs relating to

See All-Party Oireachtas Committee on the Constitution, Eighth Progress Report: Government 
(Dublin, 2003) p. 77.

See Ahem, Bertie, “Speech by the Taoiseach Bertie Ahem TD at the Conference on the Future o f  
the Community and Voluntary Sector” 14* April 2005 announcing the establishment o f  a task force on 
active citizenship.
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Northern Ireland would seem to be conducive to that agenda. Such bodies can 

lawfially be established in the absence o f a Northern Executive if  the Governments so 

decide.

Perhaps one of the difficulties with the wording of Article 29.7.1” is that it 

locks the State into the precise parameters of the British-Irish Agreement of 1 April 

1998, rather than adopting a formula which would have rendered constitutional 

whatever aspects of that agreement required constitutional amendment. The difficulty 

with this is that the Good Friday Agreement itself envisages possible amendment to 

the British-Irish Agreement in the event of “difficulties ... which require remedial

521action across the range of institutions, or otherwise require amendment”. In the 

event o f such an amendment, even o f a technical kind, an issue would arise similar to 

that in the context of the constitutional provision permitting ratification of the Treaty 

of Rome, viz., whether the provision is a general “licence” that allows o f a certain 

development, or is limited to the particular agreement. How much development 

might constitutionally be permitted is a matter for speculation. To avoid such 

problems it might be worth considering supplementing the constitutional provision 

with more general language.

Mechanisms to Ensure Compliance with the Agreement.

The British-Irish Agreement of 10* April 1998, while a binding international 

legal instrument, does not in and o f itself contain a mechanism to force the British or 

indeed the Irish Government to comply with the obligations contained therein in the

Good Friday Agreement, Validation, Implementation and Review Section, para. 7.

238



event o f a breach. Talk of a breach of the obligations in the Agreement might seem 

far-fetched save for the fact that the official position o f the Irish Government appears 

to be that the introduction, by the former Secretary o f State for Northern Ireland, Peter 

Mandelson M.P., of the Northern Ireland Act 2000 which provides for the suspension 

o f the Northern Ireland institutions, may not be lawful in terms of the Good Friday 

Agreement.

In that regard the Taoiseach initially said rather vaguely that “I have taken 

legal advice on the current legislation and there are clearly some difficulties in that

522area”. The following day this had magnified into what appeared to be an express 

assertion that the Agreement had been contravened; “I have had discussions with the 

Attorney General on the issue of suspension ... Unilateral suspension would not be in 

line with the terms of the Good Friday Agreement at this stage”.̂ ^̂  However, his 

statement to the Dail when it next met changed tack starkly and retreated from an 

outright allegation o f contravention of the Agreement; “The terms of that agreement 

do not expressly provide for the situation in which we now find ourselves ... This 

clearly gives rise to concerns” (emphasis a d d e d ) . I t  is hard to know how to 

interpret these inconsistent emphases except to say that the Taoiseach appeared 

reluctant to make the allegation o f breach o f the Agreement, then appeared to make it, 

and then drew back from it. It should perhaps in fairness also be acknowledged that 

the opposition did not, in the debates cited, appear even to notice the inconsistency 

involved let alone to explore it in any way. On the specific issue, indeed, it may be 

that the Taoiseach’s initial caution was justified in that the failure o f the Good Friday 

Agreement to deal with collapse of the institutions, together with the continuing effect

Ddil Debates, Vol. 514 col. 7, 9'*' February 2000.
Ddil Debates Vol. 514 col. 326, 10*'' February 2000.
DdU Debates, Vol. 514 col. 582, 1S"" February 2000.
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of the Acts of Union, would provide a legal basis for the intervention of the British 

Government in the form of the 2000 Act, but politically one can readily make the case 

for a more developed set o f fall-back arrangements above and beyond direct rule.

As regards the question o f judicial remedies for breach of the Agreement, in 

the wake of issues surrounding the failure by First Minister Trimble to accord full 

facilities to the Sinn Fein ministers in late 2000, the Sinn Fein President Gerry Adams 

M.P. called on the Irish Government to make a declaration recognising the 

jurisdiction of the International Court o f Justice as a means of providing a judicial 

forum within which this question might be resolved, and it is suggested that this 

approach provides the simplest and most convenient way forward. Even in the event 

o f the establishment of a North/South or East/West judicial body or both, it might still 

be appropriate to permit fundamental constitutional disputes regarding the good faith 

operation of the Agreement to be submitted for the adjudication o f the International 

Court of Justice, by making a declaration under Article 36(2) of the Statute of the 

Court annexed to the UN Charter.

The British Government have already made an indefinite declaration 

recognising the competence of the International Court o f Justice.^^^ Surprisingly the 

Irish Government, notwithstanding its professed support for the international legal 

o r d e r , h a s  not, as yet, seen fit to make this declaration. Apart from making a 

declaration recognising the competence of the International Court o f Justice, or setting 

up new judicial bodies, or both, it is hard to see any other effective judicial remedy

See Brownlie, Ian, Principles o f  Public International Law (6'*' Ed.) (Oxford, 2003), p. 686.
Declaration o f  United Kingdom o f Great Britain and Northern Ireland recognizing as compulsory 

the Jurisdiction o f  the International Court o f  Justice, T’ January 1969 (1995) U.N.Y.B. 1557.
E.g., as set out in Art. 29.1-3.
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that would permit the Irish Government to require Her Majesty’s Government to take 

any step necessary under the Good Friday Agreement towards complying with its 

obligations to either hold a poll for the purposes o f ascertaining support for a united 

Ireland, or alternatively introduce and support legislation giving effect to that wish. 

While it might seem unlikely that Her Majesty’s Government would be found wanting 

in any o f these respects, it would seem only prudent to put in place a legal safeguard 

in the event that any difficulty arose. The alternative to a judicial mechanism to 

resolve a major future difference between the Governments as to the principle o f good 

faith^^* in the implementation o f the Agreement would be the use of international 

political mechanisms. The prospects in this regard may not be terribly good. 

Donncha O ’Connell points out^^  ̂ that during the 1950s, the approach of raising the 

partition issue in the Council o f Europe and other supranational fora had proved 

unsuccessful.^^®

Certain security commitments o f the British Government are being policed by 

the Independent Monitoring Commission under the Agreement establishing that 

Commission of November 2003, including, for example closure of military bases 

and installations, troop withdrawals and repeal o f counter-terrorist legislation.^^' The 

Agreement establishing the Commission goes on to provide that there shall be a 

mechanism for complaint to the Commission by any party represented in the Northern 

Ireland Assembly that a minister has failed to observe any o f the terms of his/her

See e.g., White, Gillian, “The Principle o f  Good Faith” in Lowe, Vaughan and Warbrick, Colin, The 
United Nations and the Principles o f  International Law: Essays in memory o f  M ichael Akehurst 
(London, 1994) pp. 230-255.

In “Ireland”, chapter in Blackburn and Polakiewicz, Fundamental Rights in Europe (Oxford, 2001), 
chapter 18.

See also Blake, Teresa, “The National Archives; N ew  Perspectives on Ireland’s Approach to the 
International Protection o f  Human Rights” (1992) 10 Irish Law Times (n.s.) 43.

Agreement Establishing the Independent Monitoring Commission, Art. 5.
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pledge of office or that a party is not committed to such of its members as are or

532might become ministers observing the terms of the pledge o f office. However, 

apart from those provisions and the monitoring o f paramiHtary groups generally, there 

is not a mechanism for complaint regarding breach o f other obligations o f the Good 

Friday Agreement, in particular by the two Governments, apart from the area covered 

by the Agreement establishing the Independent Monitoring Commission. Sinn Fdn 

have complained that the Commission is unwarranted by the Agreement and have 

published a Bill to abolish it,^^  ̂ and insofar as the remit o f the Commission is limited 

to breaches only by specified parties and to a specified extent, and that it is a non

judicial body, their complaint to that extent appears to have some validity in that the 

Governments in setting the terms of reference o f the Commission did not treat all 

obligations under the Agreement equally.

It is a feature o f modem conflict situations that mechanisms to resolve conflict 

and move forward frequently involve considerable input from intemational 

organisations and parties. To an extent the Northem Ireland situation is no different 

from that norm in that in the process to date there has been considerable input from 

the United States Government, the European Union and other intemational 

participants. It is likely that some element o f intemational involvement will continue 

to be a feature of the situation into the future, particularly in relation to guaranteeing 

the integrity o f measures taken by the participants and in particular the Government. 

On the financial front, guarantees of support from, for example the United States or 

the European Union or both may have a role to play in securing a peace dividend and

Ibid., Art. 6.
Independent Monitoring Commission (Repeal) Bill 2006 (No. 2 o f  2006).
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in combating the now in any event outdated suggestion that a united Ireland would 

involve severe financial hardship for the economies North and South.^ '̂*

Confidence-building legal measures on the British side.

Apart from measures to promote the objectives o f the Agreement and fully 

implement it, a number o f legal steps are open to the British side to promote 

confidence in the process and build on the gains o f the Agreement. The study will 

discuss the question o f removing legal sectarianism and other legal changes. Among 

the issues for negotiation and discussion in this regard are, it is suggested, firstly the 

repeal o f inappropriate U.K. legislation incompatible with the letter and spirit o f the 

Agreement, and secondly, possible consolidation o f remaining U.K. legislation 

dealing with constitutional structures o f Northern Ireland into a Northern Ireland 

Constitution Act (and possibly subsequently into a Constitution for Northern Ireland 

to be negotiated by the parties over a period o f time.)

Removing legal sectarianism

As well as confidence building measures on the Irish side, which will be 

discussed shortly, it would appear that there is much that can be done by the British 

Government towards putting in place a legal regime which is truly faithful to the 

objectives o f the Agreement namely parity o f esteem and equality of treatment for all 

members o f the community. In particular there are a number o f blatantly anti- 

Catholic pieces o f legislation still on the Westminster Statue Book and it is surprising

For a recent examination o f  the role o f  international organisations in post-conflict scenarios, see 
Korhonen, Oute “International Governance in Post Conflict Situations” (2001) 14 Leiden Journal o f  
International Law  495.
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that to date the British system has not been confronted with its own inherent 

sectarianism albeit that such sectarianism now exists in a highly formal and stylised 

context. The English Statute Book, which is also in force in Northern Ireland to a 

considerable extent, is replete with anti-Catholic reference and condemnations of 

“popery” and “papists”. It is certainly open to the nationalist parties or the Irish 

Government or both to seek from the British Government the introduction of 

legislation at an early stage for the repeal o f these measures. Such a step would, it is 

suggested, build confidence in the process and ensure that momentum was maintained 

in pursuing the rights o f the nationalist community to equality o f treatment. The 

repeal of discriminatory legislation would also put down a marker that equality of 

treatment is of benefit to all and likewise the unionist minority would not be 

discriminated against in the event o f a united Ireland.

While the compilation of a comprehensive list o f United Kingdom legislation 

which is incompatible with the broad thrust o f the Agreement presents some questions 

o f judgment, the following elements can be noted. Firstly, a number o f expressly 

anti-Catholic pieces of legislation remain on the English and Northern Irish statute 

book. Chief amongst these is the Coronation Oath Act 1688^^^ which embodies an 

oath to uphold Protestantism. The Bill o f Rights 1688^^^ includes a Preamble which 

refers to suppression of “papists”, as well as clauses relating to rights applicable to 

Protestants only such as the right to bear arms, sets out the Oath o f supremacy, and 

includes provision that “papists” or those married to “papists” are debarred from the 

Crown. The Act o f Settlement 1700^^’ confirms that the Crown can only be held by

1 Will. & Mar., c. 6.
1 Will. & Mar., sess. 2, c. 2. 

” M 2  & 13 Will. 3 ,c .  2.
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Protestants, and the Union with Scotland Act 1706^^  ̂ provides that “papists” and 

persons marrying “papists” are excluded from the Crown and that the crown descends 

as if  such persons were dead. Even leaving to one side the question of changing the 

position o f the Crown as head o f the Church of England, or the status o f the Church o f 

England as the established church, progress could still be made in removing the more 

egregious elements o f discrimination at this stage. It is of interest to note that a recent 

House of Lords Private Members Bill, the Succession to the Crown Bill 2005^^^ 

proposes to amend the law relating to succession to the Crown and royal marriages by 

removing the disqualification of persons married to Catholics. This proposal involves 

the repeal o f prohibition on marrying a “papisf’ set out in the Bill o f Rights 1688,̂ '*'̂  

the Act o f Settlement IVOO,̂ "*' the Union with Scotland Act 1706,̂ "*̂  the (Scottish) 

Union with England Act 1707 '̂*  ̂ and the Royal Marriages Act 1772. '̂*“’ However, the 

Bill would not affect the prohibition on Catholics succeeding to the Crown itself, 

which however one looks at it represents unambiguous sectarianism cemented at the 

very constitutional centre o f the U.K. State. Nor would such reform necessarily 

require the disestablishment o f the established Churches o f England and Scotland, as 

the precedent o f the Lord Chancellor (Tenure o f Office and Discharge of 

Ecclesiastical Functions) Act 1974^''^ could be followed, which declares that the Lord 

Chancellor may be a Catholic, and if  so his or her ecclesiastical functions are to be 

performed by the Prime Minister or another minister.

'’"“ 6 A nn.,c. 11.
” ^No. 11 o f  2005.

1 Will, and Mar., sess. 2, c. 2.
12 & 13 Will. 3, c. 2.
6 Arm., c. 11.
1707 c. 7 (Scot.).
12 Geo. 3 c. 11.
1974 c. 25.
See Smith, Thomas (Ed.), The Laws o f  Scotland: Stair M em orial Encyclopaedia  (Edinburgh, 1987) 

Vol. 5, p. 169.
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Other legal changes

In addition some other provisions of U.K. law are contrary to either the letter 

or spirit o f the Agreement. For example the Acts of Union of 1800 are out o f step 

with the Agreement insofar as they recite that the U.K. and [Northern] Ireland are 

united “for ever”. '̂'’ Clearly this should be amended to reflect the fact that the union 

lasts only so long as the self-determination of the Irish people so determines.

The Joint Declaration o f April 2003 commits the British Government, inter 

alia, to removing security legislation peculiar to Northern Ireland.^''* Other legislation 

making peculiar arrangements for Northern Ireland may also fall to be considered in 

due course, such as the Elected Authorities (Northern Ireland) Act IQSQ.̂ '*̂  This Act 

requires candidates for local elections to make a declaration set out in the Act^^^ 

which would confimi that the councillor, if  elected “will not by word or deed, express 

support for or approval o f ... a proscribed organisation ... or ... acts o f terrorism (that 

is to say violence for political ends) connected with the affairs of Northern Ireland”. 

No such provision exists for members of local authorities elsewhere in the U.K. or for 

that matter in the State.

As far as the Northern Ireland Act 1998 is concerned, overall the Act provides for 

a restricted level of legislative competence for Northern Irish institutions which could 

be significantly expanded in keeping with the spirit o f the Agreement. As long as the

S. 1 o f  both Acts.
British and Irish Governments, Joint Declaration, April 2003. 
1989 c. 3.
Ibid., s. 3(1) and Schedule 2 Part I.
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mechanisms to promote cross-community decision-making remain in place^^' there is 

sufficient protection for the two sides o f  the community.^^^ The study has already 

discussed the intention that the Northern Ireland Act 2000 is intended to be repealed 

in full. It may be that review o f the Northern Ireland (Monitoring Commission etc.)

c  c  '1

Act 2003 is warranted in that the compatibility o f the provisions regarding 

exclusion from ministerial office with the Agreement is a matter o f  debate.

Tidying-up changes could include the repeal o f the Northern Ireland Assembly 

Elections Act 2003,^^“* which is spent, and o f  the Northern Ireland Assembly 

(Elections and Periods o f  Suspension) Act 2003^^ ,̂ repeal o f  which appears required 

consequent on proposed repeal o f  the Northern Ireland Act 2000.

Measures to promote Irish Identity

“Irish identity” can be a difficult thing to define -  Christopher McGimpsey 

referred to the task o f  such a definition as “as simple as nailing jelly to a wall”.̂ ^̂  In 

tandem with recognising the British identity in Ireland, it is equally important to

Good Friday Agreement, Strand 1, para. 5.
The particular provisions that might be reviewed are as follows: s. 4 (excepted & reserved matters -  

the issue is whether to allow legislation on these matters with sufficient definition o f cross community 
support), s. 6(2)(a) (prevents any cross-border effect o f legislation), s. 6(2)(b) (prevents legislation on 
excepted matters save as an ancillary to other matters), ss. 8, 10 (makes consent o f Secretary o f State a 
requirement for bills dealing with excepted/reserved matters), ss. 5(2)-(5) and 14 and 15 (requirement 
for royal assent -  this requirement could either be removed or at least replaced with a procedure 
whereby Northern Irish bills are submitted for royal assent by the Northern Irish authorities 
themselves), s. 25 (power to revoke Northern Irish legislation by order if  it deals with 
excepted/reserved matters), ss. 26, 27 and 80 (power o f secretary o f State to overrule legislation/ 
ministerial decisions on lawfulness grounds by order -  this could be replaced with judicial 
determination o f illegality before an Assembly decision can be overturned), ss. 84-86 (power to amend 
law (for certain limited purposes) by Orders in Council) and schedules 2 and 3 (list o f  excepted and 
reserved matters for legislation).

2003 c. 25, annotated by Morgan, Austen, (2003) Current Law Statutes 25.
2003 c. 3.
2003 c. 12.
McLoone, James (Ed.), The British-Irish Connection (Galway, 1985) at p. 39.
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recognise the Irish identity of those in Northern Ireland who assert such an identity. 

This is not entirely a matter for the British Government as it has ramifications for the 

law and practice o f Ireland also, and can be considered under a number of headings.

Oireachtas representation

It is interesting that in October 1922, the leader o f the Labour Party, Tom 

Johnson, proposed that when the Senate was being established, steps be taken to 

provide that organisations representing “the northern parts of Ireland” would be 

included, he suggested for example the Trades Councils of Belfast or Derry.^^^ Sinn 

Fein as has been seen in Chapter 5 have called for a range o f measures to involve the 

6 counties electorally in the structures o f the State, including speaking rights for 

Northern Irish MPs, allocation o f seats in the Dail to Northem political parties, votes 

in presidential elections for Northem residents and a national list system for the 

Seanad.

As regards the question o f giving rights to Northem Irish elected 

representatives to participate in the Oireachtas, a practice has evolved o f nominating 

individuals from Northem Ireland to the Seanad, and this practice has been regarded 

as reasonably successfiil, and has also been operated on a cross-community basis 

whereby individuals such as Gordon Wilson, Maurice Hayes, Edward Haughey, Sam 

McAughtry, Brid Rodgers and Seamus Mallon have been nominated for membership 

o f the Upper House. The question of representation o f politicians from the Northem 

Irish political parties in the Oireachtas has been considered by the All-Party

Dail Debates, Vol. l ,C o l.  1949.
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Oireachtas Committee on the Constitution which recommended a cautious approach

558to the subject. A number of options were discussed in their report including both 

the possibiHty o f unlimited right of audience for Northern representatives, as well as a 

more limited option for a right of audience for particular debates. The matter has 

again featured on the agenda in the context o f current discussions to revive the 

Northern Irish institutions and secure the full implementation o f the Good Friday 

Agreement. It was suggested in the report o f the All Party Oireachtas Committee on 

the Constitution that there may be constitutional difficulties in providing an unlimited 

right o f audience to individuals who are not members o f the Oireachtas.

The issue o f giving Northern MPs speaking rights in the Dail emerged again in 

August 2005 when Gerry Adams, President of Sinn Fein, claimed that the Taoiseach, 

Bertie Ahem, had already “given a commitment that MPs elected in the six counties 

will be able to speak in the Dail”^̂ .̂ The Taoiseach’s position in reply was that all 

that was involved was a “proposal”, which was “ultimately a matter for the 

Oireachtas”, and which “would not involve speaking rights or privileges in the Dail, 

but rather facilitate committee discussions with Northern MPs on matters relating to 

Northern Ireland and the Good Friday Agreement”^̂ .̂ Sinn Fein subsequently sought 

to square the circle by suggesting that what had been envisaged was that the Dail 

Committee would meet in plenary session in the Dail Chamber, with speaking

See All-Party Oireachtas Committee on the Constitution, Seventh Progress Report: Parliament 
(Dublin, 2002).

Adams, Gerry, “North political momentum must be maintained”, The Irish Times, 5* August 2005, 
and see Brennock, Mark, “Adams presses for North’s MPs to have say in the Dail”, The Irish Times, 5*'’ 
August 2005.

Ahem, Bertie, “There was no deal over men’s return”. The Irish Times, 8"’ August 2005.
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arrangements for Northern MPs in that setting.^^' However to date such arrangements 

have not found favour on a cross-party basis and have not been progressed.

The argument in favour of some kind of arrangement for such representation, 

or a similar alternative arrangements such as representation in the Seanad, is that 

Northern nationalists are not only members of the nation but citizens o f the State as a 

matter of Irish law, and therefore have a legitimate case for participation in the 

political life o f the nation. However, it might be argued that the Seanad is politically 

a more convenient venue for representation o f this type. There certainly is a risk that 

an arrangement whereby the parliamentary institutions o f the State are extended to 

Northern Ireland could be seen as cutting across the architecture o f the Good Friday 

Agreement. On the other hand that must be balanced against the need to recognise all 

sets o f relationships, and particularly give recognition to the Irishness o f Northern 

nationalists. One option which has not as yet been considered is the question of 

extending the speaking arrangements to also include the East/West dimension, to 

include‘an organised audience in .-a .special committee by parliamentarians in 

Westminster above and beyond those in Northern Ireland. Even the Northern Irish 

representation as proposed is limited to MPs and not members of the Upper House, so 

there is perhaps room for a more inclusive form of arrangement. The other possibility 

would be to establish the new interparliamentary body envisaged by the Good Friday 

Agreement bringing together parliamentarians North and South. The danger o f undue 

extension of the scope of the 26-county parliament would be that it might be seen to 

undermine the acceptance of the legality and appropriateness o f 26-county institutions

See Moriarty, Gerry, “SF admits Adams wrong on Dail speaking rights”, The Irish Times, 9*
August 2005, 6  Caolain, Caoimhghin, “Sinn Fein and Dail speaking rights”. Letter to the Editor, The 
Irish Times, 13"' August 2005, citing the Report o f  the All-Party Oireachtas Committee on the 
Constitution, Seventh Progress Report: Parliament (Dublin, 2002).
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pending the operation o f the poHcy o f consent. In addition there must be few 

parliaments in the world that would open their doors on an open-ended basis to 

persons who are not members o f the parliament. The Ulster Unionist Party strongly 

rejected the proposal for speaking rights in the Dail, describing it as “an embryonic 

all-Ireland Parliament” and said that “if  it is pursued by Dublin we will no longer be 

obligated to our support for North/South institutions”^̂ .̂ The Conservative Party also 

warned against the creation of “a thirty-two county Dail in shadow form” which 

would “undermine the principle of consent”. Such a move “is very unhelpful in terms 

of fostering genuinely good relations within Northern Ireland”^̂ .̂ In a perceptive if  

slightly unsympathetic analysis, Jim Duffy summarised the advantages for Sinn Fein 

of speaking rights for Northern MPs:

“Having Sinn Fein MPs in Leinster House would achieve the key symbolism 

of turning Dail Eireann from what they used to call “the Free State 

Parliamenf’ into a de facto, even if not actually de jure, all-Ireland Dail. It 

would also benefit Sinn Fein electorally.”^̂ '*

He suggested that the existing Sinn Fein T.D.s were under-performing as the 

public face o f the party, but “send the big guns o f Gerry Adams MP, Martin 

McGuiimess MP and others into Leinster House and their Oireachtas Parliamentary 

Party would jump from division three to premier division overnight”. Ongoing 

speaking rights were to be distinguished from existing arrangements for guest 

speakers, which are “once-off occasions, not the continuous right to participate that

Reid, Liam, “Empey opposes Dail, Seanad role for MPs”, The Irish Times, 1"̂  August 2005.
Millar, Frank, “Tory warning on proposals for thirty-two-county ‘shadow’ Dail”, The Irish Times,

5'*’ August 2005.
Duffy, Jim, “Adams in Dail could have the status o f  a British peer”, The Irish Times, 13* August 

2005.
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Sinn Fein is seeking”. Likewise the proposed arrangements were to be distinguished 

from the longstanding practice o f nominating Northern figures to the Seanad, because 

“nominees have an explicit constitutional status”. This echoes a point floated (rather 

than developed) in the Report o f the All-Party Oireachtas Committee on the 

Constitution, namely that an open-ended right to attend the Oireachtas might be in 

conflict with the Constitution. Duffy also pointed out that Sinn Fein MPs would take 

up time that would no longer be available to elected T.D.s, would absorb office and 

secretarial facilities, would be involved in advocating the spending o f resources o f the 

State to which they did not contribute, and would not have to vacate their “seat” at a 

Dail general election. Insofar as they occupied safe seats under the Westminster 

system, they would effectively be there for life. In Duffy’s analysis, the proposal was 

in breach not only o f the constitutional parameters but also the spirit of the 

Agreement.

On balance it is hard to conclude that a standing right o f audience in a special 

committee o f the Dail for a class o f individuals who are not members o f the Dail 

would be unconstitutional. Standing Orders of each House at present give a standing 

right o f audience to Ministers o f State who are members o f the other House^^^ and 

perhaps more significantly, the Government by executive decision has made 

arrangements for Ministers of State, including the Chief Whip and the Minister for 

Children, to have a right of audience at cabinet meetings despite not being members 

of the Govemment.^^^ Even the Attorney General’s right to attend cabinet is not of

The Constitution confers a right o f  audience on members o f  the Government to be heard in each 
House o f  the Oireachtas -  Art. 28,8.

See e.g. Lenihan, Brian, “Speech by Brian Lenihan TD, Minister for Children, Dail na nOg”, 25* 
March 2006: “I have been given increased responsibilities and attend all Cabinet meetings”.
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constitutional origin/^^ Unless such arrangements are also unconstitutional it is hard 

to see how the “thicker end of the wedge” that would be represented by a right of 

audience for 6-county parliamentarians would be unconstitutional. Rather such rights 

would appear to be a legitimate decision o f the body concerned to organise its own 

affairs as it sees fit, and benefiting from a presumption of constitutionality especially 

as it refers to the indoor management o f the body itself and does not infringe the 

rights of any third party.^^* Whether such an arrangement would be politically 

appropriate -  even acknowledging that it is probably constitutional -  is o f course a 

matter for political rather than legal decision.

The issue is not wholly unrelated to the question o f political representation of 

emigrants, who are amongst the persons with whom the State shares a special affinity 

pursuant to the new Article 2 of the Constitution. If the twenty-six county political 

arguments against representation for Northern MPs in the Dail are viewed as 

overwhelming, it may be that attention may focus on some form o f system of election 

to the Seanad. In view of the flexibility of the constitutional provisions in the Seanad 

it may be possible to arrange this without further constitutional amendment.^^^ Also 

related is the question of whether Irish citizens in Northern Ireland should be entitled 

to vote in, for example, referenda. Donal O’Donnell S.C. has recently suggested that 

it is “difficult... to explain in a satisfactory and constitutional way” why such persons 

should be omitted from political participation.

Indeed Art. 30.4 provides merely that the Attorney shall not be a member o f  Government.
Just as the answering o f  parliamentary questions “involves to such a degree the operation o f  internal 

machinery o f  debate o f  the House as to remain within the competence o f  Dail Eireann to deal with 
sx c \\x siv t\y '\p er  O ’VXaheriy i . ,  in O ’M alley V. An Ceann C om hairle[\991]  1 I.R. 437 at p. 431. See 
also Controller o f  Patents, Designs and Trade Marks v. Ireland  [2001] 4 l.R. 229.

Although this might require the setting up o f  a “vocational group or association or council” for the 
purposes o f  a direct election under Art. 19 o f  the Constitution.

O’Donnell, Donal, “Constitutional Background to and Aspects o f  the Good Friday Agreement -  A  
Republic o f  Ireland Perspective” (1999) 4 B ar Review  174.
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Promoting an all-Ireland identity

Other means o f recognising the Irish identity o f the nationalist community in 

Northern Ireland have also arisen for discussion in the past, centring on questions 

such as availability of Irish television in Northern Ireland and so on. Clearly this is an 

agenda that will require ongoing attention and is not something which can be 

neglected until there is a firm proposal for a united Ireland. The Irish identity of 

nationalists in Northern Ireland is something which is put centre stage by the Good 

Friday Agreement itself and consequently it seems appropriate and proper to provide 

due recognition and protection for this identity at this stage. Such measures include 

anything tending to promote the nationalist sense o f purpose and identity, including 

promotion of culture and language. Clearly such measures need to be balanced by 

measures acknowledging the British or Ulster-Scots identity where appropriate.

The area of development o f cultural and social cross-border links arises for 

consideration under this heading. The development of cross-border relationships falls 

very considerably within the private sector, and the social and cultural field, and thus 

outside of the strictly legal area. However, cross-border relationships between, for 

example, local authorities could be one area where some measure of legal facilitation 

may be appropriate.^^' Another area for co-operation, given the current context of

Apart from E.U. programmes, North/South local government co-operation is not generally catered 
for within existing implementation bodies, see Birrell, David and Hayes, Amanda, The Local 
Government system in Northern Ireland (Dublin, 1999) p. 145. For a recent account o f  local 
government see Callanan, Mark and Keogan, Justin F., Local Government in Ireland: Inside Out 
(Dublin, 2003).
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non-membership by the U.K. o f the Euro-zone, would be measures to facilitate the 

use o f the euro in Northern Ireland, some o f which are underway.^^^

As well as the official use of the Irish language, the regulation of flags is also 

a subject o f some concern. The latest provision for this issue comes in the form o f the 

Flags (Northern Ireland) Order 2000^^^ which provides that the Secretary of State may 

make regulation regulating the flying o f flags at Government Buildings, defined as 

buildings wholly or mainly occupied by members of the Northern Ireland civil 

service.^’"* The Secretary o f State is required to consult the Assembly but is not bound 

to comply with their views in the matter.

North/South legal co-operation also presents an opportunity for practical 

progress in sharing the island. Dickson comments that in terms o f legal cooperation, 

there is scope for looking at “ways in which each legal system could leam from the 

other for their overall mutual benefit”^̂ .̂

Conclusion

The Agreement envisages the creation o f new institutional architecture, much 

of which is stagnant at present following suspension. Other institutions are sketched 

as possible but have never been summoned into existence. In addition the matrix of 

relationships recognized by the agreement suggests that further institutional supports

See Keenan, Dan “West Belfast Plans Euro Friendly Currency Area”, The Irish Times, IS* May 
2005.

S.l. 2000 No. 1347 (N.I. 3 o f 2000).
Ibid., Art. 3.
Dickson, Brice, “A Unionist Legal Perspective on Obstacles in the South to Better Relations with 

the North”, in Forum for Peace and Reconciliation, Building Trust in Ireland: Studies Commissioned 
by the Forum fo r Peace and Reconciliation (Belfast, Blackstaff Press, 1996), pp. 53-84 at p. 77.
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could be put in place to underpin those relationships. Overall a significant 

programme o f institutional construction could be grounded upon the opportunity 

presented by the Agreement. Such a programme, combined with vigorous 

confidence-building measures on the British side, and measures to promote an all

island identity, could play a major role in recognizing the complex identities o f those 

who share the island o f Ireland and in seeking to unite the peoples of the island and 

not just the territory. A further piece of that jigsaw consists o f measures falling 

wholly on the Irish side of the equation, a matter to which the study will turn in the 

next Chapter.
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Chapter 8: Confidence-building measures on the Irish side

The Downing Street Declaration includes the commitment that;

“In recognition of the fears o f the unionist community... the Taoiseach will 

examine with his colleagues any elements in the democratic life and 

organisation o f the Irish State that can be represented to the Irish Government 

in the course o f political dialogue as a real and substantial threat to their way 

o f life and ethos, or that can be represented as not being fially consistent with a 

modem democratic and pluralist society, and undertakes to examine any 

possible ways o f removing such obstacles. Such an examination would of 

course have due regard to the desire to preserve those inherited values that are 

largely shared throughout the island or that belong to the cultural and 

historical roots of the people o f the island in all their diversity”.

One can see in this Declaration considerable scope to retain in place, whether 

in modified or unmodified form, legal or constitutional provisions which might not be 

acceptable to unionism, but which nonetheless reflect majoritarian values -  either for 

that reason alone or because unionism fails to engage in the “course o f political 

dialogue” that is a precondition for change. Indeed even in the event o f political 

dialogue taking place, it would be unwise and inappropriate to give any absolute 

commitment to reshape any and all legal and constitutional provisions that might find 

their way unto the negotiating table pursuant to unionist complaint. However, when

Downing Street Declaration, para. 6.
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one poses the question as to what precisely has been done to implement this 

commitment in the Downing Street Declaration, it is difficult to identify much in the 

way of tangible progress in that regard. This may be perhaps justified on the very 

basis that the Declaration is phrased in terms of matters brought to the attention o f the 

Irish Government “in the course of political dialogue”, a dialogue which has not been 

engaged with by unionism in any organised way, perhaps for understandable reasons 

from their particular point of view.

This topic was considered by the Forum for Peace and Reconciliation which 

established a sub-committee on obstacles to reconciliation but never produced a final 

r e p o r t . A  draft report was, however, prepared^’* but never formally published. The 

draft Forum report dealt with a number o f topics including constitutional change, 

symbolism, education, health, anti-discrimination and the acknowledgment of the 

British-Irish dimension. It is a matter for political judgment as to whether and to what 

extent to hold off all legal or constitutional change until after the achievement o f the 

reunification o f the island of Ireland -  and incieed a clear division of opinion emerged 

in the Forum draft report The minutes o f a plenary debate on 24‘̂  February 1995 

indicate, for example the view of one protagonist regarding change in symbolism:

See National Archives, Department o f  the Taoiseach file re f S230/15/12/0035C, 0037B, 0037C, 
0043.

National Archives, Department o f  the Taoiseach file ref. S230/15/12/0035C Document ref 
F303/SCO Rev 1 dated May 1996.
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Bertie Ahem (FF) ... saw no great public demand for change ... while ready 

to discuss different symbols for a new Ireland, he saw no need to launch a 

major debate until unionists came to negotiate.”^̂ ^

By in large, however, most o f the legal changes dealt within this study are 

ones which can be put in place at the present time, well in advance o f any concrete 

proposals for unity. However, there are some changes o f a fundamental character 

which it is suggested, could only be contemplated in the post-reunification context, or 

at the very least in the context o f comprehensive all party negotiations dealing with 

the reunification scenario, if  such negotiations were to take place prior to reunification 

itself

Changes which are appropriate to the post-unification situation are discussed 

in the following sections. Broadly they relate to two areas, viz., areas which involve 

negotiation with unionism, and those areas fiindamental to the Irish Constitution. It 

does not seem feasible or appropriate to deal with either of these in terms of legal or 

constitutional change in advance o f unification, given that the unionist population will 

be unlikely to engage in negotiation thereon, but what can be done is that the 

willingness to engage in relation to these aspects can be signalled in advance. It is on 

that basis that the areas that follow are raised for discussion. Hogan has pointed out 

that in considering change to, for example, Article 7 or Article 8, on the flag and 

language, “we are probably close to the very limits o f what southern Irish society will 

yield up in order to reach a reconciliation with its Northern neighbours”. The twenty- 

six county jurisdiction was “essentially a cosy and contented society” and proposals

National Archives, Department o f  the Taoiseach file ref. S230/15/12/0037C Summary o f  Debate 
24/2/95, Plenary Debate on Obstacles in the South to reconciliation. See also Carolan, Mary, “Ahem  
stands up for “historic” anthem”, Irish News, 19* October 1995.
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for “fundamental change in relation to matters such as the flag, language, or the 

overall social and political culture o f the State will meet a degree o f resistance that 

will surprise many”^̂ ®. These observations are quite apposite in the context of the 

existing twenty-six county State considered in isolation but it might be envisaged that 

a greater degree of flexibility will o f necessity be brought into play in the context of 

the fundamental constitutional upheaval that would be involved in moving towards a 

united Ireland.

In discussion of the question of a united Ireland, historically considerable 

attention has been given to the need to dilute what might be described as the 

denominational aspects of law and constitutional provision in this State for the 

purpose o f promoting reconciliation and making clear to the unionist minority on the 

island of Ireland that their rights and position would be fully accommodated within a 

united Ireland. Thus the most egregious feature of the 1937 Constitution as enacted, 

namely the special position of the Catholic Church in Article 44.1.2° was deleted in 

1973 on that express b a s i s . T h e  former prohibition on divorce previously figured in 

debate in that regard although during the successful 1995 campaign to modify the 

absolute prohibition the question of the impact on the Northern situation did not loom 

large in the campaign^^^. Notwithstanding the amendment of these two provisions, 

there nonetheless remain a number of other provisions of the Irish law and

Poliak, Andy, “Challenge o f  changes to Constitution stressed”, The Irish Times, 29* May 1995; 
Hogan, Gerard, “A  stunning achievement, now in need o f  updating”, The Irish Times, 19**' April 1995.

See also Hogan, Gerard, “The Belfast Agreement and the future incorporation o f  the European 
Convention on Human Rights in the Republic o f  Ireland”, (1999) 4 Bar Review  205.

The Fifth Amendment o f  the Constitution Act 1972 was signed by President Eamon de Valera on 5* 
January 1973 and provided for the repeal o f  Art. 44.1.2 and 44.1.3, thereby deleting the special position 
o f  the Catholic Church and the recognition o f  other named churches.

Indeed even Garret Fitzgerald’s account o f  the first divorce referendum does not mention Northern 
\re\and: A ll in a Life (T>uh\in, 1991)pp. 625-631. Hogan comments that Fitzgerald’s view  was that 
making Northern Ireland an issue during the campaign would have been “counter-productive”: Hogan, 
G.W., “Law and Religion: Church-State Relations in Ireland from Independence to the Present Day” 
(1987) 35 American Journal o f  Com parative Law  47 at p.96.
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Constitution which are o f interest from the point o f view o f resolving the perception 

o f Ireland as in some way a confessional State.

Constitutional reinvigoration

In considering the current text o f the Constitution, a distinction can be posited 

between relatively minor “updating” improvements and more fundamental changes 

that might be more appropriate to negotiation in the actual event o f Irish unity. The 

draft Forum report considered a number o f provisions, in particular the Preamble and 

Articles 7, 8, 41 and 44 and the declarations in Articles 12, 31 and 3 4 . Considering 

the “updating”-type changes first, one area that might be examined in this regard is 

the preamble which expresses an altogether nationalist perspective on history and is 

worded in a manner that can hardly be accused of inclusiveness. Its religious 

references also seem overly denominational in character. John Rogers S.C. has 

pointed out shortcomings in the Preamble and Article 1 of the Constitution, in 

particular on the ground that “the difficulty with the Constitution is that it fails to 

acknowledge our current and historic problem: that the Irish people are divided. The 

Constitution recognises the territorial division o f the island but not the divisions

i  o

between the people o f the island”. The solution proposed by Rogers was that 

attention be given to the flaw that the Constitufion on its face claims to have been 

enacted by “the people o f Eire” whereas equating “Eire” with the State led to the 

problem that the Constitution claimed a national territory which is greater in extent 

than Eire. Rogers went on to propose that the Preamble and Article 1 be amended to 

recognise the plural origins of our people and “the absence o f an acknowledged

National Archives, Department o f  the Taoiseach file re f S230/15/12/0035C Document ref 
F303/SCO Rev 1 dated May 1996 p.30.

Rogers, John, Constitution Fails to Acknowledge Historic Problems, The Irish Times 8*'’ April 1998.
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history and common allegiance”. The provisions should “acknowledge the division o f 

our people and should make it a common purpose and interest o f the people to respect 

the heritage and allegiance o f all people on the island”.

Clearly the provisions of the Preamble are very much a product o f their time, 

and would not get off the starting blocks now were the Preamble to be drafted at the 

present time. In addition the terms of the Preamble have the potential to give rise to 

or reinforce a perception that Ireland is primarily established to cater for the 

requirements of nationalists and republicans rather than, as a concept of a republic 

implies, all members of the community on a basis o f equality and respect. To that 

extent the terms of the Preamble tend to undermine the case for Irish unity, and 

consequently it is suggested that both terms ought to be amended and updated at this 

stage, in a more inclusive form. The Constitution Review Group suggested that the 

Preamble be ditched in its entirety and only the formal words of enactment 

r e t a i n e d . T h e  reason for this proposal was expressed to be because “the substantive

C 0 7

elements in a Preamble tend to be expressly provided for in the various Articles”, 

which is a somewhat prosaic, lacklustre and limp proposal that might be said to stress 

the mechanical aspect o f the Constitution at the expense of its more abstract 

sentiments. Remarkably, the fall-back position of the Group was to insert a reference 

to unity in the preamble phrased by reference to the view that “the aspiration to unity 

o f many in Ireland will be sought peaceftilly and through reconciliation and 

consent”.̂ ^̂  Again it might reasonably regarded as remarkable that the Group could

See Constitution Review Group, Report (Dublin, 1996) pp. 5-6. For an interesting analysis o f  the 
Report, see Whyte, Gerry, “Discerning the philosophical premises o f  the Report o f  the Constitution 
Review  Group: An Analysis o f  the recommendations on Fundamental Rights” (1998) 2 Contemporary 
Issues in Irish Law and Politics 216.

Constitution Review Group, op. cit., n. 586, p.5.
Idem.
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only muster the confidence to state that unity is aspired to by “many”, as opposed to 

for example “the majority”, or the “firm will o f the Irish nation” as it is now put in 

Article 3.1 o f the Constitution. The formula of “many” suggests an almost post

modernist refusal to recognise the fact that there is a clear majority choice for unity on 

the island o f Ireland, and it is surely to be welcomed that such a virtually meaningless 

formula was not adopted in Article 3.

The Forum draft report suggested that the references to God be toned down so 

as to refer to God only rather than the more detailed existing references, but that the 

political aspects be left aside pending overall developments.^*^ In addition one 

linguistic change that might now be contemplated however is the replacement of 

Article 4 by a provision that stated, in its English text, that the name of the State is 

Ireland. The Irish version could provide simply that “Eire is ainm don Stat”. Such an 

amendment would do much to avoid linguistic confusion regarding the name o f the 

State -  some o f which may justifiably said to have been added to by recent comments 

of Dermot Ahem glossing the decision to put Ireland and Eire on E.U. country name

plates.

Another area where attention might be given to reform and updating as part of 

making the case for an inclusive Republic is the references to religion in other parts of 

the Constitution.^^' One instance o f this is the religious formula for the oaths o f office

National Archives, Department o f  the Taoiseach file ref. S230/15/12/0035C Document ref 
F303/SCO Rev 1 dated May 1996 pp. 31-32.

See Higgins, Michael D., “Ahem misleading & confusing public on Eire/Ireland name change”,
Press Release, 28* June 2006, criticising the fact that Minister Ahem made comments suggesting that it 
was proposed to change terminology used in press releases and website references as well.

For some interesting recent commentary on issues relating to the interplay o f religion and law see 
Whyte, Gerry, “Protecting religious ethos in employment law; a clash o f cultures” (2005) 27 Dublin 
University Law Journal (n.s.) 169; Barrett, Richard, “Church and State in the Light o f the Report o f the 
Constitution Review Group” (1998) 20 Dublin University Law Journal (n.s.) 51.
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for the President and members o f the Council of State and Judiciary as set out in 

Articles 12.8, 31.4 and 34.5.1° o f the Constitution respectively. The United Nations 

Human Rights Committee has drawn attention to the undesirable nature of such 

provision although their concern might reasonably be described as selective in that 

their first report refers only to the President and judiciary, and not Councillors o f 

State, and in their second report the concerns regarding the President are not referred

592to and the only proposal made is limited to a declaration for the judiciary. The 

Constitution Review Group also addressed the issue, producing what might be 

considered an unnecessarily complicated and unsatisfactory formula. They 

recommended that the President and Councillors of State be given the option o f either 

making a declaration (presumably in the existing formula) or alternatively making a 

(presumably secular) affirmation, but judges should take a secular declaration only by 

reason of the need to ensure that the judge’s impartiality is not put in doubt by a 

public declaration of his or her v a l u e s . B u t  one might pose the question as to 

whether it can reasonably be said that public confidence in the judiciary would be 

undermined by a public declaration as to whether the judge believes in God or in 

taking declarations to God, but public confidence in the President would not. The 

value of the standard declaration is that it applies neutrally to all, and insofar as a 

religious declarafion may oppress the conscience o f a minority, a standard secular

See United Nations Human Rights Committee, Concluding Observations o f  the Human Rights 
Committee: Ireland, S'** August 1993, CCPRyC/79/Add.21, which referred in para. 15 to the oath for the 
President and judges only. The concerns about the oath, but only as regards judges, were referred to in 
the Committee’s second report. United Nations Human Rights Committee, Concluding Observations o f  
the Human Rights Committee: Ireland, 24"’ July 2000, A /55/40, paras. 422-451. Par. 29(b) calls for 
“[rjeform o f  constitutional provisions requiring judges to make a declaration with religious references 
(art. 18)”. The second report included a remarkably fatuous concern that the “ethos” exemption for 
religious bodies in the Employment Equality Act 1998 “may result in discrimination contrary to article 
26 o f  the Covenant” [on Civil and Political Rights] (para. 22). Extraordinarily, no reference is made to 
the need to protect the religious freedom o f  religious bodies by permitting them to enjoy their own 
ethos, which is o f  course the reason for the exemption.

Constitution Review Group, op. cit., n. 586, pp. 33 (President should be entitled to make either 
declaration or affirmation), 130 (likewise for Councillors o f  State) and 179 (delete the references to 
God in the judicial oath).
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declaration would achieve both objectives -  that is neutral application to all and 

accommodation o f conscience. There seems to be no reason not to apply these 

benefits to all offices where a declaration is required and in fairness to the Review 

Group no real reasons are offered for the recommendation they assert, other than that 

the case for a neutral declaration is stronger in the case of the judiciary. It seems clear 

overall that constitutional change to provide for a non-religious declaration in 

substitution for the religious oath o f office set out in the Constitution would be a 

tangible form of advancing the case for an inclusive Republic, in keeping with Tone’s 

aspiration to unite Protestant, Catholic and dissenter.

Hogan writes that three Articles in particular - Articles 41, 42 and 44 - are 

“generally singled out as bearing the mark of Catholic social teaching”. H o w e v e r  

other provisions appear also to be influenced by Catholic thought, such as the 

vocationalist principle underlying Articles 15.3 and 18.7.^^^ The formulation o f an 

inclusive wording for such provisions could give rise to difficulty in advance o f 

comprehensive negotiations in the context o f reintegration o f the national territory. It 

may be that it will not prove politically possible to formulate a broadly attractive 

alternative wording particularly for Article 44 in the absence o f the specific pressure 

to do so occasioned by the approach of unity. However it may alternatively be that 

some form of consultative process could be put in place involving the churches and 

civic unionism that might enable a more broadly acceptable wording to be hammered

Hogan, G.W., “Law and Religion; Church-State Relations in Ireland from Independence to the 
Present Day” (1987) 35 American Journal o f  Com parative Law  47 at p.53. See also Whyte, J.H.,
Church and State in M odem  Ireland  1923-1979 (2"“* ed.) (Dublin, 1980); Clarke, Desmond M., Church 
and State: Essays in Political Philosophy (Cork, 1985).

See Whelan, Anthony, “Constitutional Democracy, Community and Corporatism in Ireland” (1995) 
Irish Human Rights Yearbook 97, noting the particular influence on vocationalist thought o f  Pius X I’s 
1931 encyclical, Quadragesimo Anno, issued on the 40* anniversary o f  Leo XIII’s Rerum Novarum o f  
1891.

265



out. A close examination of such issues and of the possible consultative processes 

that could be put in place to progress such issues, would be o f benefit in making the 

case for an inclusive Ireland.

The unionist attitude to change in the twenty-six county state has been 

described as follows:

“While Unionists might applaud the emergence of a more pluralist society in 

the Republic, they do not see any necessary connection between such 

developments and better relationships on the island of Ireland. Certainly, they 

see no connection at all between such changes and the claims o f Irish political 

unity. Unionist politicians have made and continue to make unfavourable 

comment about the Catholic and Gaelic ethos o f the south and it is possible to 

examine the nature of their criticisms. However, this does not mean that they 

or those whom they represent are prepared to discuss the conditions for the 

removal of these elements in the life o f the southern State. To do so, as they 

see it, would implicate themselves in negotiating their place in a united 

Ireland. That is the reason why no official representatives o f traditional 

unionism have involved themselves so far in the work of the Forum for Peace 

and Reconciliation”.

On the basis of such views, it might be argued that constitutional and legal 

changes, such as for example the amendment of Article 44 of the Constitution, 

amount to little more than “gesture politics”, or an attempt to appease or mollify

Aughey, Arthur, “Obstacles to Reconciliation in the South”, in Forum for Peace and Reconciliation, 
Building Trust in Ireland: Studies Commissioned by the Forum fo r  Peace and Reconciliation (Belfast, 
Blackstaff Press, 1996), pp. 1-52, at pp. 14-15.
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sections o f the unionist community. It might further be contended that such changes 

have in the past achieved little or nothing in terms of changing unionist attitudes 

towards the State or towards the prospect o f a united Ireland. While there is much 

force in these contentions, there is something o f a balance to be struck between on the 

one hand removing the more egregious sources o f unionist complaint which cannot be 

logically defended, and on the other hand avoiding anymore general kind of review o f 

the law and Constitution o f the State which, at the present time, would be unlikely to 

engage the interest o f unionists. “Gesture politics” is not necessarily a bad thing if  the 

gesture can be shown to have achieved something. In the instance o f the amendment 

o f Article 44 of the Constitution, it might be said that what has been achieved is the 

removal o f a provision which could be used to attack and denigrate the State as being 

in some way a sectarian one. The fact that this line of argument, never particularly 

meritorious, has been shut down, is arguably a tangible return for the constitutional 

gesture o f amendment o f Article 44.

It might further be said that this State can make all the amendments to its law 

and Constitution that it wishes but at the end o f the day the unionist objection will still 

be there. That is undeniably the case for some if not most unionists, but that is an 

irremovable feature o f the nature of the conflict in Northern Ireland. It is a precise 

mirror image of the situation under the current dispensation, whereby the United 

Kingdom can make all o f the changes to its own law and that o f Northern Ireland that 

it sees fit, including human rights for all and sundry, as well as further changes to the 

policing service and any other items on the nationalist/republican wish list, but in the 

end of the day the nationalist and republican objection to the United Kingdom will 

still be there. It is as well to bear in mind this major limitation o f the value o f any
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individual legal or constitutional measure in terms o f the politics o f Northern Ireland. 

While individual, legal and constitutional changes can seek to accommodate the 

rights, interests and concerns o f different sections of the community, the fundamental 

constitutional objections of each tradition can only be realised in an absolute sense 

within one State or the other. Short of joint sovereignty, there is no mechanism for 

absolutely accommodating the ultimate constitutional objectives of both traditions, 

and all that can be aspired to in this regard is machinery for determining by consent of 

a majority, which constitutional tradition will prevail in terms of membership o f a 

United Kingdom or a united Ireland, combined with measures to ensure that the 

society so created is one founded on principles of equal respect and is one within 

which identity can be freely pursued and recognised on both sides, albeit within the 

framework of one State or the other.

It is clear that the perception o f a confessional state which endures to some 

extent, notwithstanding the 1973 amendment, is by no means the only issue of 

concern to the unionist minority on the island of Ireland. Apart from the whole 

question o f British identity, which will be addressed in the next section, it is clear that 

there are significant cultural differences and differences of perception on a number of 

issues giving rise to scope for possible change in Ireland in such a way as to enhance 

the case for reunification. To that extent a previous perception of Ireland as 

impoverished and economically backward has been substantially dissipated by the 

economic success story o f the past decade, which has gone a long way to improving 

the perception of the State as viewed from the vantage point o f Northern Ireland. 

Certain other perceptions too, however, remain, although identifying and combating 

these is largely in the arena of the measuring of public opinion and public relations in
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response. One example is the self-perception o f Northern Ireland unionists by and 

large as being attached to the utmost probity in financial matters and a perception that 

this principle stand is not entirely shared in the institutions o f Ireland which are 

perceived to have been tainted by elements o f corruption. Clearly Ireland has put in 

place a comprehensive set o f anti-corruption laws commencing with the Ethics in 

Public Office Act 1995^^^ and the Electoral Act 1997^^*, as strengthen and enhanced 

in recent years. The Tribunals of Inquiry, notwithstanding their success in combating 

wrongdoing, may have fiaelled the perception of the State as one affected by a 

significant corruption p r o b l e m . F o r  present purposes it is sufficient to note the 

question o f perception and suggest that dealing with it is a matter for consideration on 

the agenda of making the case for Irish unity in the longer term.

Aughey comments in relation to the possibility o f a united Ireland:

“A united Ireland would still not be multi-cultural in the North American 

sense. But everything that is solid in the Republic would have to melt into air 

and a new, more ethically neutral order be established. There could be no 

apology then for the State behaving in a conservative and a Catholic manner. 

To describe Irish unity in this way reveals the unlikelihood of its attainment. 

The achievement o f unity and its consequences would most likely introduce a 

general instability into one of the most stable regions in the European 

Union’’.̂ ^̂”

No. 22 o f 1995 annotated by Phelan, Siobhan, (1995) Irish Current Law Statutes Annotated 22.
No. 25 o f  1997 annotated by O’Dowd, T. John, (1997) Irish Current Law Statutes Annotated 25.
See Standards in Public Office Commission, “Press Release re Annual Report 2002”, 24*’’ July 

2003; Transparency International, Transparency International Global Corruption Report 2005:
Country Report -  Ireland (Dublin, 2005).

Aughey, op. cit., n. 312, pp. 28-29.
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In an essay on “Reviewing the Constitution”, Hogan had commented on the 

background to the drafting of the Constitution that:-

“Even if certain clauses do reflect Catholic social teaching, this should neither 

surprise us nor persuade us to reject it on that ground alone. It is the content 

o f the Constitution which matters, not its inspirational source.” ®̂’

Aughey replied to this suggestion as follows:

“That passage sums up the imaginative distance between the intelligential of 

the Republic and unionist thinking. The source o f Catholic social teaching is 

sufficient grounds for unionists to reject the Constitution: and the content of 

the Constitution does not matter (except for Articles 2 and 3) because the 

common good it seeks may be admirable in itself but it is estranged fi'om 

unionists.

Whatever one might think of Aughey’s decision to take exception to the fact 

that the language of certain constitutional provisions might have a source in Catholic 

social teaching, his comment that the content o f the Constitution does not matter, 

except for Articles 2 and 3, must strike the reader as remarkably flippant and 

unreasoned. Hogan’s original analysis must be regarded, in that respect, as 

fundamentally correct in the sense that the substantive actual or potential content of 

law, including constitutional law, must matter if  any discussion of law is to have

Hogan, Gerard, “Reviewing the Constitution”, The Irish Times, IQ'*" April 1995.
Aughey, op. cit., n. 312, p. 30.
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meaning. One might also observe that the source o f particular legal or constitutional 

provisions, and particularly the source o f their language, might also matter to the 

extent that acceptance of such provisions within and across communities may be 

influenced by such factors.

In an analysis commissioned by the Forum for Peace and Reconciliation, Brice 

Dickson has identified a number o f features o f the Irish constitutional order which are 

uncomfortable for unionists.^®^ The first of these is the very idea o f a Constitution 

itself Dickson says that “unionists are naturally wary of condensing complex 

constitutional principles to numbered paragraphs in one written document, as this 

would risk compromising the position they have gradually won for themselves since 

the Plantations” .̂ "̂* It is hard to reconcile this objection with the concept o f a 

Constitution at all, although perhaps it is an objection that may have declined in force 

since the Good Friday Agreement which is of a constitutional character and looks to 

the drawing up o f a bill o f rights. In a tentative reaction to this view, one comment 

included (in square brackets) in the draft Forum report was that Dickson’s view 

represented “a level of instinctive reaction to the Constitution ... rather than 

considered thought”.̂ ®̂

Dickson’s second objection is that unionists “do not wish to live in a State 

where parliament’s pronouncements can be negated by the edict o f unelected judges, 

however, eminent or erudite those judges may be. Nor do they want their parliament

Brice Dickson “A Unionist Legal Perspective on Obstacles in the South to Better Relations with the 
North”, in Forum for Peace and Reconciliation, Building Trust in Ireland: Studies com m issioned by the 
Forum fo r  P eace and Reconciliation (Belfast, 1996) pp. 53-84.

Ibid., p. 59.
National Archives, Department o f  the Taoiseach file ref. S230/15/12/0035C Document ref 

F303/SCO Rev 1 dated May 1996, p. 30.

271



to be subservient to any other Parliament (i.e. the Dail).” *̂̂  ̂ In respect o f this 

objection, it is hard to imagine that the concept of Judicial Review of legislation 

would be a fiandamental unionist stumbling block to the Irish Constitution. Judicial 

Review of legislation for compatibility with the separation and hierarchy o f powers in 

the Northern Ireland Act 1998 is entrenched in that Act, and since the Human Rights 

Act 1998^'’̂ , all parts o f the United Kingdom have become familiar with a degree of 

Judicial Review of legislation, that is apart from what has occurred in relation to 

European Union Law. The objection that a Northern Irish Parliament should not be 

subservient to any other parliament is hard to reconcile with existing constitutional 

arrangements in the United Kingdom.

A further unionist objection to Articles 40 to 44 of the Irish Constitution is 

“either because those provisions are not balanced by a set o f fiandamental duties or 

because the rights conferred are not those to which unionists would themselves accord 

priority within society”. I t  might be that these are not insuperable difficulties in the 

context of a rc-negotiatcd Constitution following a united Ireland. In addition, 

objections to entrenched rights might now seem less forceful from a United Kingdom 

point of view following the coming into effect of the Human Rights Act 1998. 

Dickson goes on to refer to unionist suspicion of the Office o f President,^^^ a 

consequence o f their loyalty to the Crown. He goes on to say that “the Preamble to 

the Constitution is perhaps one of the most offensive parts in this regard, even though 

it does not have any substantive contenf’.̂ '*̂  As regards the national flag, he says that

Ibid., p. 61.
1998 c. 42, annotated by Duffy, Peter and Stanley, Paul, (1998) Current Law Statutes 42. 
Dickson op. cit., n. 603, p. 64.

°̂‘̂ Ib id , p. 67.
^'°Ibid, p. 68.
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precluding any reference to the Union Jack is “virtually unthinkable for unionists” .^" 

Furthermore unionists do not see the necessity for Article 8 o f the Constitution, 

especially combined with Article 25.4.6 giving priority to the Irish language text of 

laws. However, the survey is not all negative. Dickson for example states that:

“In that part o f the Irish Constitution ranging from Articles 9 to 39 there is 

precious little which any Northern unionist could reasonably find 

objectionable and much that he or she might well applaud.” '̂^

Dickson criticises Article 40.2.1 o f the Constitution which precludes citizens 

(Dickson incorrectly says “any person”) '̂"' from accepting membership o f the Privy 

Council or a knighthood or other honours. He goes on to comment that the treatment 

o f the family and religion is antipathetic to unionist sensibilities.^'^ He comments that 

Article 44.2.3° may mean that any restriction on ministers o f religion standing as 

candidates in parliamentary elections would be invalid, and that provision such as the 

House o f Commons Disqualification Act 1975 that prohibit ministers from some but 

not all churches would not pass this test.^'^

Other legal provisions may also come under scrutiny as being unduly 

influenced by Catholic thinking -  the Forum received a number o f comments about

/b id , p. 69. 

Idem.
Ibid., p. 70. 
Ibid., p. 71. 

^^Ubid., p. 72.
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aspects o f “Rome rule” in, for example, education, health and regarding censorship, 

but no recommendations for legal change in these areas appeared in the draft report.^’’

Recognising the British Identity

A significant aspect o f the problem lies in the question of national identity 

which is at the core o f the clash between the two versions of the constitutional future 

for Northern Ireland. The unionist case is one o f attachment to the British identity; an 

identity which it is perceived cannot be celebrated and achieved within a united 

Ireland. The challenge for nationalism therefore is to identify legal measures which 

would recognise the legitimacy of the British identity and the British dimension to 

Irish life.

It may seem an unusual or possibly surprising concept to some but it is clear 

that there is a significant British dimension to the Irish experience. The primary 

language in which Ireland speaks to itself is English and looking at the official 

position, it is manifest that the broad outline of our public institutions is drawn from 

the British and common law experience. British culture permeates Irish society, 

possibly in a way that is regretted by some but nonetheless in a real and undeniable 

fashion. The two islands are very much linked in destiny and by closely-knit 

relationships at an individual level. The British experience is very much a part of life 

for that numbers o f people in the State whether through family relationships, travel, 

work, emigration or media. Indeed it could plausibly be contended that the average

See National Archives, Department o f  the Taoiseach file ref. S230/15/12/0037C and 0043, the 
former file including a letter from Eason & Son Ltd., dated 27”’ February 1995 complaining about the 
burdens imposed by the censorship legislation, and the latter file includes material from the Campaign 
to Separate Church and State including a restatement o f  their policy document, “Time to face up to 
“Rome Rule””.
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person in the 26 counties is significantly closer culturally to London than to Belfast, 

particularly given the exciting, metropolitan, outgoing, modem and culturally open 

face that London presents to the world, by contrast with somewhat more monochrome 

images and legacies that come to mind in contemplating the Belfast experience.

The relationship between Ireland and Britain is by no means a straightforward 

one o f neighbourly solidarity as has been identified in the recent British Council 

survey of attitudes to Britain in Ireland.^'* However, in making the case for Irish 

unity, it is, it is suggested, an essential to be in a position to assert that the British 

identity o f unionists would be protected, recognised and cherished in a hypothetical 

32-county republic. It would seem to follow that the best way o f ensuring that this 

would be the case, and would be seen to be likely to be the case, would be to seek 

ways, including legal measures if appropriate, to cherish and recognise the British 

identity within the 26-county state.

To date there are few tangible legal instruments and measures to which one 

can point which can be regarded as acknowledging the British dimension. One can 

view the recognition of the British dimension within Ireland as being very much the 

counterpoint o f the necessity to recognise the Irish dimension o f a Northern Ireland 

which is part o f the United Kingdom, a requirement that has been recognised ever 

since the Council o f Ireland under the 1920 Act, the corresponding body envisaged by 

the Sunningdale communique, and the North/South bodies under the Good Friday 

Agreement as well as the consultative role given to the Irish Government by the 

Anglo-Irish Agreement and the Good Friday Agreement which followed it.

British Council Ireland, Through Irish Eyes; Irish Attitudes Towards the U.K. (Dublin, 2003).
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One attempt in this regard was the bill^’  ̂ to confer voting rights o f  British 

citizens which was introduced by Garret Fitzgerald’s Government in the mid 1980’s 

and subsequently held to be u n c o n s t i tu t io n a l .S ig n if ic a n t  progress towards 

recognising the rights o f British citizens in the State was made with the enactment o f 

the Ninth Amendment o f the Constitution Act 1984, signed by the President on 2"^ 

August 1984. The amendment provided for a new Article 16.1.2 o f the Constitution 

which permitted not only all citizens but in addition “such other persons in the State 

as m ay be determined by law” to have the right to vote at an election for members o f 

Dail Eireann. Pursuant to this provision, legislation'^^* was enacted permitting British 

citizens to vote in Dail elections, a provision now contained in the Electoral Act 

1 9 9 2 _ ^ 2 2  constitutional amendment, this measure is confined to Dail

elections and does not apply to referenda or Presidential elections, notwithstanding a 

more ambitious initial proposal. It is suggested that there is a case for revisiting this 

aspect as an initial means o f giving recognition to the British identity within Ireland. 

Certainly, following a united Ireland, a provision preventing a million British citizens 

on the island o f Ireland from voting in referenda or presidential elections would be 

untenable, so it is at least reasonable to consider whether to make provision for such 

an entitlement at this stage, as well as extending the category o f persons entitled to sit 

in Parliament. Given the role o f  the President as first citizen and representative o f  the 

State internationally, one can see legitimate objection being taken to the concept that 

the President o f Ireland could be a non-Irish citizen, but the same objection carries 

less force in the context o f  membership o f  the Houses o f  the Oireachtas.

Electoral (Amendment) Bill 1983.
Electoral (Amendment) Bill 1983, In re [1984] I.R. 268; [1984] I.L.R.M. 539.
Electoral (Amendment) Act 1985 (No. 12 o f  1985).
No. 23 o f  1992), annotated by O ’Dowd, T. John, (1992) Irish Current Law Statutes Annotated  23.
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Another issue which has been put on the agenda in recent years is the question 

of rejoining the Commonwealth. It is clear that the original reasons for leaving the 

Commonwealth no longer obtain i.e. it is now regarded as being compatible with the 

status o f its members as republics where they so decide. Membership o f the 

Commonwealth would not, in addition, have the extensive ramifications for Irish 

foreign policy and practice which would necessitate a return to pre-1949 practice in 

that regard. At this stage in the evolution o f the Commonwealth, the positive 

implications for Irish membership would tend to be on the cultural side and would 

involve a more tangible sense o f affinity with the broader family o f former colonial 

states as well as with the United Kingdom itself For some, indeed, participation in 

cultural and sporting events such as the Commonwealth games would be reason 

enough to put the issue back on the agenda. The argument against rejoining the 

Commonwealth would primarily be that it would be seen as involving a recognition of 

the Crown in Irish affairs in an undesirable way. However, this is to some extent the 

very attraction of the proposal and highlights the essential validity o f de Valera’s view 

that the Commonwealth was a bridge between the t r a d i t i o n s . I m b u e d  perhaps by 

that spirit, President de Valera’s grandson. Minister Eamon 6  Cuiv, has recently 

floated the concept o f rejoining the Commonwealth at this stage.^ '̂* De Valera’s 

official biographers point out that the Costello Government never in fact withdrew 

from the Commonwealth -  they merely “took certain steps which ... led the British 

and the rest o f the Commonwealth to conclude that Ireland was not a member”^̂  ̂ so 

perhaps it may be contended that the state has been in law a member all along.

See Coogan, Tim Pat, De Valera: Long Fellow, Long Shadow (London, 1995) p. 640.
Lehane, Denis and O’Neill, Liam, “Dev’s grandson says republicans would be in favour o f joining 

Commonwealth”, The Examiner, 27* November 1998.
The Earl o f  Longford and O’Neill, Thomas P., Eamon De Valera (Dublin, 1970) p.433.

277



The radical nature o f renewed Irish membership of the Commonweahh would 

be an attraction from the point of view of charting a new course as an inclusive state 

that recognised the validity of the British dimension. For some, the move would be 

too radical to contemplate in advance of reunification itself and ultimately this is a 

matter o f political judgment. However, it is safe to say that rejoining the 

Commonwealth would not involve any legal implications fundamentally inimical to 

the Irish constitutional order and would, by reason of its radical nature, send a strong 

signal of inclusiveness in the new constitutional situation. Whether Ireland rejoins the 

Commonwealth or not, however, there appears to be a strong case for deleting Article 

29.4.2° o f the Constitution as it is no longer necessary in either event, for the reasons 

outlined by the All-Party Committee when they recommended its deletion.

Other recent proposals to recognise the British identity included overcoming

627the resistance to displaying the Union flag in the twenty-six counties, and a 

proposal by the ITCU to make 12*'’ July a public holiday in the twenty-six counties^^*. 

Again such gestures would be a matter for political judgment. Certainly any proposal 

to commemorate 12̂ *’ July would need to be balanced with a nationalist holiday such 

as recognising Ireland’s independence day on 6'*’ December.

The possibility o f a variety o f constitutional arrangements to recognise the 

British identity in Ireland may be underlined by the current anomalous and special

See All-Party Oireachtas Committee on the Constitution, Eighth Progress Report: Government 
(Dublin, 2003) pp. 75-77.

See McGarry, Patsy, “Independence possible without 1916, says Bruton”, The Irish Times, 20'*' 
September 2004.

See Frawley, Martin, “Bid to make the 12'*’ a holiday in the Republic”, The Sunday Tribune, 12* 
June 2005.
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legal position of Ireland in United Kingdom law, attention to which is drawn by

ft'yQ •Dickson. Dickson comments that “one lesson which can be drawn from these 

special legal arrangements between the United Kingdom and Ireland is that their 

existence does not in any way undermine the independence of either nation. Nor was 

this the case when there was a monetary union throughout these islands.”^̂ ° The 

particular arrangements to which Dickson refers are the existence o f the common 

travel area, the entitlement to vote o f Irish citizens within the U.K. subject to 

residence requirements, and to stand as candidates for election, the fact that certain 

acts committed in either part o f Ireland constitution criminal offences triable in either 

jurisdiction,^^' and what Dickson describes as “a little known provision”^̂  ̂ that judges 

in Northern Ireland are presumed to know the law of Ireland as well as England, but 

not Scotland.

Constitutional fundamentals

While the 1937 Constitution is certainly capable, with appropriate amendment, 

of dealing with the 32 counties, it is hard to gainsay the contention that the unionist 

minority on the island o f Ireland feel no attachment to that document and have no 

sense o f ownership of it. Indeed even the nationalist community of Northern Ireland 

had no part in the formulation o f the Constitution, notwithstanding that it purports to 

have been adopted by the “people o f Eire” . There would in consequence seem to be a 

strong case for a revision of the Constitution -  if  not a new text altogether - on an

Dickson op. cit., n. 603, pp. 78-79.
Ibid., p. 79.
Criminal Jurisdiction Act 1975 (U.K.) and Criminal Law (Jurisdiction) Act 1976.
Dickson op. cit., n. 603, p. 79.
Idem., referring to section 114(2) o f  the Judicature (Northern Ireland) Act 1978 (1978 c. 23) 

annotated by Grey, G.T.A. (1978) Current Law Statutes Annotated  23. Grey comments that “where the 
court feels it desirable to do so” it may still require Irish law to be proved.
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agreed and cross-community basis in the context of a united Ireland. However, it is 

hard to envisage that the negotiations on such a new constitutional text could 

realistically take place until such time as reunification was actually achieved, as there 

would be no particular incentive for the unionist minority to engage with the issue 

prior to that point. However, there is a value, it is suggested, in making clear that the 

Constitution in its entirety would be on the table for renegotiation in the event o f a 

united Ireland. This is not to say that, for example, major human rights provisions 

would be scheduled for omission from a new Constitution, but rather that, subject to 

Ireland’s international obligations, the negotiations on a new Constitution would 

effectively start with a blank piece of paper and with full openness to the views and 

proposals to be put forward from the unionist side. It is difficult to see how more than 

that could be proposed in advance o f any concrete proposal of unification.

It might be argued that any proposal for a new Constitution following on from 

a united Ireland would be unnecessary given that any new Constitution would 

necessarily have to look something like the existing Constitution -  establishing the 

machinery o f Government and protecting fundamental rights. In many ways there is 

merit in this prospective, given the fact that the existing 1937 Constitution is a robust 

and flexible instrument which has proved itself capable o f accommodating significant 

social and political change. One o f the most basic reasons why the Constitution has 

proved so flexible is the doctrine of unenumerated rights which has allowed the courts 

to flesh out the text o f the Constitution as enacted. It is remarkable therefore that the 

Constitution Review Group commented so negatively on the unenumerated rights 

doctrine,^^'* and it is suggested that this central recommendation of the report would, if

Constitution Review Group, op. cit.,, p.259.
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implemented, give rise to a situation where the Constitution could rapidly become out 

o f date. It is therefore for the best that there does not appear to have been any appetite 

to implement this recommendation o f the Review Group -  indeed to date there has 

been almost no actual implementation o f any o f their many recommendations, for that 

matter.^^^ However, apart from the unenumerated rights doctrine, the structure o f the 

written Constitution is muscular and robust, setting out necessary institutions o f State 

which are capable o f ftinctioning in almost any imaginable contingency -  very much 

by contrast with the extremely fragile and brittle institutions envisage by the Good 

Friday Agreement. Indeed the fragility o f the Good Friday Agreement is perhaps its 

central weakness, and very much leaves open the prospect o f there having to be at 

some ftiture point supplementary and fallback arrangements in the event o f parties -  

particularly unionist parties -  continuing to fail to operate the Agreement.

Given that any likely Constitution to emerge for a new united Ireland would 

involve the establishment o f Executive, Legislative and Judicial branches of 

government and a catalogue of human rights, one might well indeed conclude that 

such a hypothetical Constitution would be similar to the existing Constitution. 

Nonetheless even within the broad headings o f similarity, there is considerable scope 

for negotiation on issues such as the composition of the various state authorities, the

Hogan and Whyte suggest, op. cit., n. 126, p. 2100, that 3 o f  their recommendations have been 
carried out (on cabinet confidentiality, local government and the death penalty), but it is not clear 
whether the Report had any, or any significant, influence on the actual decision to initiate these 
amendments (as opposed to being used as a basis for justifying them once the decision was made) and 
one can readily identify political pressures independently o f  the Report that would have led to these 
amendments, particularly the first two. In passing it might be observed that it appears doubtful as to 
whether it was prudent to recommend that certain rights including the right to life should have effect 
notwithstanding the emergency clause o f  Art. 28.3.3°, no matter how extreme the future threat to the 
existence o f  the State might be (see Report, p. 94) -  in that context the provision as enacted is more 
limited than the over-broad recommendation o f  the Constitution Review Group. Art. 15.5.2° only 
proscribes the enactment o f  stamte law which provides for the imposition o f  a death penalty, and does 
not affect the imposition o f  the death penalty by extraordinary criminal tribunals with no basis in 
statute law, i.e., drumhead courts-martial under Art. 38.4.1°. It would seem to be the height o f  folly to 
tie the hands o f  such tribunals by some abstract, absolute constitutional rule, without any regard to the 
possible extremity o f  the emergency facing such bodies in the future.
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representation of different communities, the names o f these bodies and corresponding 

language issues, safeguards in the event of conflict between the communities, and an 

updating o f the rights catalogue in the light o f work done on that issue in Northern 

Ireland and in Ireland as a whole since 1937, as well as international developments 

since then.

It may be that these changes might be accommodated in the form of 

amendment to the 1937 Constitution rather than a wholly new Constitution. 

However, there would as against that be an argument in favour o f a new legal 

Grundnorm^^^, apart from the issue o f whether unionists would be happy to amend an 

Irish Constitution rather than take part in drafting a new one. The argument in favour 

of a new Grundnorm would arise because of the fact that the 1937 Constitution was 

enacted only by the inhabitants o f the 26 counties, and not the people o f Ireland as a 

whole, to whom any new overall Constitution would be submitted for approval by 

referendum following a united Ireland.

In an interesting discussion on national symbols, Aughey summarises the 

unionist attitude to the national flag as being that “the fate of the Irish tricolour was 

the fate of a hypothetically inclusive nationality falling victim to an actually exclusive 

nationalism”.̂ ^̂  He draws a distinction between symbols o f the Irish State on the one 

hand, and those of “Irish nationality” on the other hand which “are the expressions of 

a non-political sense of Irishness and value precisely because they are part of the 

affective identity of everyone who lives on the island o f Ireland”.̂ *̂ In the latter

The term is Hans Kelsen’s.
Aughey op. cit., n. 312, p. 38.
Ibid., p. 39.
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category he refers to the many all-Ireland (or as he puts it “island-wide”)̂ ^̂  

institutions such as the Church o f Ireland, the Irish Association, the Baptist Union and 

the Irish Rugby Football Union, and symbols such as the harp, shamrock and the 

colour green, as well as the Irish language.^'*'’ Aughey’s version o f nationality is one 

that includes unionists living on the island of Ireland, who thus enjoy an affinity by 

nationality with Ireland while retaining their British citizenship. His conclusion is 

that the Irish State ought not to agonise about its own symbols “from green letter 

boxes to the Angelus”,̂ '*' and that the reasonable approach might be to extend 

recognition to other symbols and events, as had been done with Remembrance Day.̂ "*̂  

The other side of this coin, in Aughey’s analysis, was to ensure that things symbolic 

o f Irish nationality ought not to be corrupted by their appropriation for nationalist 

ends. '̂^  ̂ He commends the fact that Amhran na bhFiann is not played before rugby 

matches and indeed the comment by the Taoiseach John Bruton that the national 

anthem itself by be reviewed. '̂ '̂* In that regard he says:

“If the anthem were to be changed it would not of itself change unionist 

attitudes towards Irish unity but it would be an interesting symbolic statement 

about how the Republic seeks to represent itself today. It might contribute to a 

more positive ‘mood music’ which might in turn contribute to a more relaxed 

political atmosphere throughout the island”.̂ '*̂

36.

39.
39-40, as suggested by Sean Farren o f the S.D.L.P. at the Forum on 24"̂  February 1995.
40.

Ibid., p. 
Ibid., p. 
Ibid., p. 

^  Idem. 
Idem.
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In the context of any future overall revision of the Constitution in the setting 

of a united Ireland, it is hard to envisage that the existing national symbols would 

remain unaltered. In South Africa for example, the new national flag combined 

elements of both the apartheid era state and the A.N.C. flag, a new set of national 

languages was adopted on an inclusive basis covering the languages o f the different 

South African communities, and a new multilingual anthem was adopted. Likewise, 

while the current Irish national flag has the noble republican aspiration o f uniting 

orange and green with the white of peace, its provenance is such that the original 

message has not made itself entirely clear to the unionist community, and it is hard to 

see how this flag would not be a matter for negotiation in the context o f a united 

Ireland. Similarly the national anthem, which is not a constitutional phenomenon, and 

which contains the same problematic exclusively nationalist narrative as the 

Preamble, would also need to be reviewed in the new inclusive 32-county entity. 

However one strong reason from a government point of view why there might be no 

question of changing the flag or other such national symbols in advance o f unity is 

that to do so would make a gift o f the existing flag or other symbols to republicanism, 

which would in all likelihood be happy to take possession of the vacuum created by a 

withdrawal of state recognition.

The constitutional priority for the Irish language might also fall for 

reconsideration in the context o f a new political dispensation. Apart from the 

question of recognising Ulster-Scots as a ftirther official language, and apart from the 

question of whether priority for one of the official languages over the other or others 

would be a sustainable proposition, the need to protect individuals in the State against 

discrimination on the grounds o f lack of facility in Irish would also arise. In that
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context the question o f compulsory Irish for students, lawyers, and otherwise would 

be a matter for consideration. Insofar as language is concerned, given that Ulster- 

Scots has acquired a semi-official status under the Agreement, and in view of the fact 

that this is recognised to some extent through the statutory basis for the cross-border 

language body, the question arises as to whether Ulster-Scots should be recognised by 

statue in Ireland as a fiarther official language in addition to Irish and English. On the 

one hand this could be done in a purely formal way without making the extensive 

provision for the rights of users of that language which is provided for in the case of 

Irish under the Official Languages Act 2003 '̂* ,̂ but it would at least provide a 

measure o f official recognition for the language which would make clear an intention 

to create an inclusive State on a 26-county basis initially as part o f making the case 

for an inclusive 32-county State. As against that, there would seem to be an absence 

of demand for such provision within Ireland, and even formal recognition would 

create pressure for a more extensive set of rights to be conferred over time. At 

present it seems that the arguments against such an extension would be considerably 

stronger.

However, as with the negotiation o f a new Constitution, these fundamental 

dimensions o f national identity are not matters that can necessarily be satisfactorily 

dealt with by unilateral action on the part o f Ireland or nationalists in the island of 

Ireland generally. Any satisfactory resolution o f these issues would require 

negotiated agreement, and as has been noted this is not something can really be 

achieved on this side o f a united Ireland. It is therefore suggested that as with the 

concept o f a new Constitution, all that can be done is to make clear that in the context

^  No. 32 o f  2003.
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of a united Ireland, these national symbols will also be on the negotiating table for 

review and amendment in the context o f making a fresh start in a State which 

recognised the parity o f esteem of the Irish and British identities.

On the other hand, there is no absolute legal reason as to why any o f the 

national symbols would automatically need to be amended or adjusted in the event of 

a united Ireland, and it would be legally open to a majority simply to decide to retain 

the existing symbols, particularly as the flag, anthem and national language predate 

Irish independence in 1922. This is a matter for political judgment rather than one of 

legal obligation but there would seem to be clear advantages in terms of making a 

fresh start in constitutional terms, and in accommodating the different traditions on 

the island, by going the South African route of seeking to put in place more inclusive 

national symbols. An alternative might be the “two flags” approach where the 

symbols o f both communities would be adopted for various public purposes. This 

would not, however, remove the need for the State to have a single national flag and 

anthem for international purposes. It is true that the precedent o f new flags and 

anthems has not been universally applied. For instance in the unification of Germany, 

the Federal Republic o f Germany retained its name and other markers o f identity. 

However, German reunification involved the joining o f two sections of a nation, each 

o f which was culturally compatible with the other. The German example did not 

present the kind of radical social disconnect which one can see in Northern Ireland, 

and to that extent the South African precedent is a much closer one.

Conclusion
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Irish nationalism may be viewed as in tension between two competing 

objectives. On the one hand is the desire to cherish all that is distinctively national, 

such as the flag, the anthem, the Constitution, the Irish language, the national 

symbols. On the other hand is the imperative to accommodate the over one million 

people of a British identity on the island. Perhaps the most significant provision of 

the Good Friday Agreement in terms o f accommodating identity is the express 

recognition that individuals in Northern Ireland can go on into the fiiture seeing 

themselves as Irish or British or both. That provision is fundamentally incompatible 

with a traditional view of unification whereby citizenship o f the Irish state is to be 

thrust upon those o f another tradition. However a strong case can be made that the 

implications of this cultural gear-shift have yet to be worked through. Much o f the 

Constitution remains stranded in the previous paradigm, and to that extent the original 

hope that the Constitution could accommodate a united Ireland without express 

amendment seems forlorn. Reviewing these provisions can o f course be postponed 

sine die, until unification is imminent. However, there might be advantage in seeking 

to initiate such a process o f review in calmer times. The next section will seek to 

draw together a number of themes o f the work overall, including the question o f what 

sort o f work programme could be devised to promote a greater sense o f shared 

identity and common fiiture.
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Chapter 9: Conclusion

One of the key questions examined by this study is whether or not unification 

can be pursued as a meaningful policy objective or is simply to be regarded as a piece 

of “pious padding” "̂*̂ in the Constitution. It has broadly been the argument of this 

study that unity is a process that can be aimed towards, and argued for, and that it is a 

realisable project towards which a work programme can be developed. Hogan and 

Whyte describe the new article 3.1 as “arguably” still embodying a “constitutional 

imperative” towards unity, '̂** and while for some reason this conclusion is described 

only as arguable, it is hard to see any other way in which “the firm will o f the Irish 

nation ... to unite all the people who share the territory of the island of Ireland” *̂*̂ can 

be construed.

One mechanism which has been raised in recent political debate by both the 

S.D.L.P. and Sinn Fein is the putting in place o f institutional measures to address 

issues related to national reunification. The S.D.L.P. for example has suggested that 

the Forum for Peace and Reconciliation, established on foot of a commitment in the 

Joint Declaration o f 1993, be given the remit o f considering “the kind o f multicultural 

Ireland we should be shaping”.̂ '̂’ Such measures are perhaps reminiscent o f the 1972 

Committee on the Implications o f Unity, and indeed the New Ireland Forum itself, 

which reported in 1984. In the light o f these precedents, the concept o f some form of 

institutional structure to tease out the implications of unity by consent may be worth

The phrase is K elly’s; Hogan and Whyte, op. cit., n. 126, p. xii.
Ibid., p. 76.
Art. 3.1.
Farren, Sean, “Recall Forum for Peace and Reconciliation: SDLP Joins Liberty Project in Belfast”, 

Speech by Sean Farren MLA, 10* April 2006.
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considering. Indeed, one o f the principal proposals made by Sinn Fein in their “Green 

Paper” document^^' is that the re-unification of Ireland should become a matter o f 

stated Government policy, embodied in mechanisms such as a green paper, an 

Oireachtas committee, and a Minister of State. Whether these or other mechanisms 

are the appropriate ones, and at what time, is a matter for political judgment. But one 

factor might be suggested, namely that the pursuit of reunification by Irish 

nationalism, broadly construed, whether in a Government or a party capacity, is a 

project capable o f being advanced and not merely held as a long-term aspiration. 

Sinn Fein point to a number o f aspects o f this project including the mobilisation of 

public opinion in favour o f unity. But public opinion is a complex phenomenon and 

one aspect o f the debate so opened up will be the posing o f questions in return to 

nationalism and particularly republicanism as to the kinds o f guarantees and 

concessions that will be offered to the British identity on the island. Indeed it is one 

of the conclusions of the present study that Irish unity will be a significant challenge 

to the republican side of the political equation.

Adopting or highlighting unity as a formal policy objective poses challenges 

for unionism, but it also poses very significant challenges to republicanism. A first 

challenge is the adoption o f the policy of unity by consent. This firmly rules out any 

possibility o f setting a date for unilateral withdrawal and disengagement o f Britain 

Irom Ireland, whether by 2016 or any other date. The only kind o f unity that can be 

achieved under the Agreement’s policy o f consent is unity with the consent o f a 

majority. Unity without consent would also be unconstitutional as contrary to the new 

Article 3.1. Furthermore, the sort o f unity that can realisfically be achieved or striven

Sinn Fein, A Green Paper on Irish Unity: Sinn Fein Discussion Paper, February 2005 (Dublin 
2005).
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for is one that will involve major accommodation to unionism, including in terms of 

national shibboleths such as the flag and anthem. The kind o f united Ireland to which 

one can look with confidence is an economically free, democratic and modem one, 

accommodating to the British identity and affording it equality of respect to the Irish 

identity o f the majority.

The Agreement as a road map to reunification

The Agreement by its own terms is a mechanism for contending points of 

view in Northern Ireland to advance their separate identities and agendas in a 

structured way, and to co-exist in so doing. It is not an acceptance by either side that 

their agendas will not be achieved; rather it is a mechanism for sharing the island 

while debate continues on the long-term constitutional status of Northern Ireland. To 

that extent there is some validity to the republican characterisation of some -  though, 

as has been argued, not all -  of the provisions of the Agreement as transitional.^^^ 

The Agreement sets out a clear sequence o f steps by which a united Ireland will be 

achieved, if  a majority exists to support that outcome. The fundamental feature o f the 

agreement is that the 6-county entity is to belong to either the U.K. or Ireland, and the 

ascertainment o f which state it is to belong to is to be made by an act o f self- 

determination. Therefore repartition is to be rejected as unlawful along with other 

exotic “solutions” to the Irish question such as independence. Joint sovereignty, 

while having some attractions in theory, is not contemplated by the Agreement. 

However, significant elements of the joint sovereignty approach may be capable of 

being taken up including the recognition o f two identities and traditions on the island,

See e.g., McLaughlin, Mitchel, “Free-Statism Needs to be Tackled”, (2006) 29 An Phoblacht (n.s.) 
No. 31, 3̂ “* Aug., p. 2: “[i]n a period o f  transition, the all-Ireland element o f  the Good Friday 
Agreement is a vehicle for driving the agenda forward”.

290



both the British dimension within an all Ireland framework and the Irish dimension at

present.

The formal machinery for unity under the Agreement involves a border poll 

pursuant to Schedule 1 o f the Northern Ireland Act 1998. A first step towards any 

possible border poll would be the putting in place in British law o f detailed legislative 

provisions for the holding o f such polls in general. Such provision could be put in 

place at this stage by Order under Schedule 1 of the Northern Ireland Act 1998. 

Following the enactment o f such a legal framework it would be a matter for political 

judgment as to when the first border poll might be held. In terms of legal change in 

the 26 counties, one element is the requirement to introduce legislation to regulate the 

referenda to be held on unity pursuant to the Agreement in the 26 counties. Such 

referenda do not naturally lend themselves to the form o f either a constitutional or an 

ordinary referendum and are in effect sui generis, thus requiring their own legislation. 

In addition, in terms o f completing the legal framework required by the Agreement 

and putting in place judicial mechanisms for enforcing it, there appears to be a case 

for the Irish Government making a declaration recognising the jurisdiction o f the 

International Court o f Justice, and thereby creating a jurisdiction in the court to 

entertain any enforcement proceedings should that ever be necessary.

The question o f the continuing status o f the Agreement is a crucial one in 

determining the shape o f the debate towards unity as, in the absence o f a further 

treaty, it will have a major bearing on the kind o f united Ireland to be worked towards. 

Application o f the Agreement after unity would be a major safeguard for the unionist 

minority and would promote a more balanced and stable political architecture. It is
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significant that provision for a 6-county parliament within a united Ireland has 

historically been a fairly constant feature o f measures envisaged towards unification, 

signalled by de Valera in his January 1921 L 'Oeuvre interview, featuring expressly in 

the 1921 Treaty, and also being provided for in Article 15.2.2° o f the Constitution. 

This study has noted how the clear intention of the two Governments, expressed in 

1995 in the Joint Framework Document, was that the entrenched cross-community 

structures would endure even after a united Ireland. This study concludes that express 

provisions of the Agreement must be read as envisaging that its core provisions would 

continue beyond unity.^^^

The argument that the Good Friday Agreement is, unless changed, intended to 

be binding into the future tends to lead to a conclusion that in broad terms the 

essentials o f the S.D.L.P. proposals on unity are soundly based. The S.D.L.P. argue 

expressly for the maintenance of the agreement post-unity on its merits, and for its 

protections for nationalists today to be applied to the unionist minority o f tomorrow. 

The appeal to unionism that can be made in that situation lies in the continuing 

separateness o f Northern Ireland as an administrative unit, the cross-community 

protections as to law-making and administration, and the continuing recognition o f the 

British identity including EastAVest links. It should however be recognised that the 

S.D.L.P. proposals go somewhat beyond what the letter o f the Agreement requires in 

that a consultative role for the U.K., or seats in the House o f Lords following unity,

In particular the commitments at Good Friday Agreement, Constitutional Issues, para. l(v ) and (vi) 
and the fact that the Declaration o f  Support at para. 5 links the devolved institutions with reference to 
the differing political aspirations o f  talks participants. The provisions regarding the establishment o f  
strand 1 institutions are not linked to the continuing status o f  Northern Ireland as part o f  the U.K., 
albeit that Strand One, paras. 26, 27, 31, 32, 33 could not operate without amendment outside the U.K. 
context. The provisions o f  Strand Two would be largely irrelevant in a united Ireland context as there 
would be no question o f  a Northern executive “sharing” power with an all-Ireland Government from 
whom its executive power would constitutionally derive. The strand three institutions could survive a 
united Ireland but para. 5 is predicated on the U.K. context.
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while arguably consistent with the spirit o f the Agreement, are not encompassed by its 

actual provisions. However the fiindamental feature of the analysis o f this study is 

that the conclusion contended for by the S.D.L.P. is one that can be reached not 

merely as a political preference but also, in the absence o f an amending agreement, as 

a matter o f legal obligation.

Applying the Agreement after unity would mean that an absolutely unitary 

state, while the stated aim o f some, including Sinn Fein at present, would not be an 

option in the absence o f a further treaty provision. The six counties would remain as 

a separate and distinct administrative unit with their own legislative and executive 

arrangements within the context o f an Irish, rather than British, national parliament. 

Alternative arrangements such as a state based on regional parliaments in each o f the 

four provinces as historically defined, would likewise not be legally appropriate on 

the same basis. The Agreement evinces an intention that the power-sharing 

institufions thereby established including a parliament for the 6 counties would 

remain a feature o f the institutional landscape on a long-term basis. However to 

facilitate the implementation of this principle and to offer an important signal to 

Northern Ireland that the institutional balance inherent in the Agreement would be 

retained, consideration might be given to amending the Constitution even at this stage 

to permit the Agreement’s institutional structures to be absorbed within the State, by 

making provision for subordinate executives and perhaps -  in areas where a 

subordinate parliament is established under Article 15.2.2° - devolved non-limited 

judicial authorities. Such constitutional change would at this point be a purely 

enabling measure and might also facilitate institutional development based on the 

Agreement or going beyond it, pending the reintegration of the national territory.
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Avoiding deadlock and discontinuity

Building on the Good Friday Architecture

A central feature of future progress will be efforts to implement the 

agreement, particularly provisions that can be implemented by the Governments 

notwithstanding the breakdown of the devolved administration. Areas for possible 

action include equality and rights, the Irish language, and security and policing issues. 

In addition, however, much can be done to build on the existing arrangements and to 

work towards realising the potential of the Agreement and creating a ftiller and more 

rounded set o f institutional mechanisms. Such a programme could involve 

establishing the North/South Parliamentary body contemplated by the Agreement. 

Such measures might also be balanced by giving a formal treaty basis to the British- 

Irish Interparliamentary Body and expanding its role as envisaged by the Agreement. 

Actual legislative power for either the North/South or East/West bodies would appear 

to require constitutional amendment, as would judicial structures on an all-island or 

East/West basis, or shared administrative bodies on an East/West basis. It would 

seem desirable to amend Article 3 in order to enable all or any combination of such 

bodies and thereby create an extra and desirable level o f flexibility to facilitate the 

organic evolution of the Agreement and a working through of its architecture. In 

addition there would seem to be considerable merit in policy terms to establishing the 

North/South Civic Forum brining together representatives o f civic society, as well as 

considering a similar structure on an East/West basis.
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The limitations o f  the Agreement

However it is hard to avoid the conclusion that the Agreement may not be a 

solution to all problems in this area. The combination o f unionist caution and 

reluctance, and initial republican dilatoriness in decommissioning and in declaring 

their war over, as well as regrettable hostility to the new inclusive and balanced 

policing structures, has so far proved toxic to the Northern Irish body politic. The 

result has been increased polarisation, a resurgent rejectionist vote on one side and 

republicanism in the ascendant on the other side. It seems hardly in accord with the 

spirit o f creating an Ireland of equals for the two Governments, who accept “joint 

stewardship”^̂ '* of the process, to simply preside over continued political stalemate 

and British direct rule.

Any historical analysis illustrates “Ulster’s” historic tendency to “Say No” to 

international agreements, even ones to which Northern Ireland is a party either 

directly or indirectly. In the vacuum thus created, the two Governments have, 

historically, sought to bridge the gap by bilateral arrangement. Thus it was that the 

boundary commission was reconstituted under a British-Irish Agreement in 1924 

following Northern Ireland’s refusal to participate. Similarly, in more recent times, 

the two Governments have agreed to operate the North/South bodies notwithstanding 

the lack o f a Northern executive. On the same basis, there is a case for the two 

Governments to agree, in the form of an international agreement, fall-back provisions

See Taoiseach and Prime Minister, Joint Statement, 6'*' April 2006.
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for Northern Ireland in the absence o f functioning institutions under the Good Friday 

Agreement as presently constituted.

A much more inclusive form of providing for the government of Northern 

Ireland than direct rule, that could recognise both identities without compromising the 

position of Northern Ireland as part of the U.K., would be for non-devolved powers 

(including devolved powers that cannot be exercised due to the absence of functioning 

local structures) to be exercised not -  as at present - by British politicians holding 

office as direct rule Ministers, but by a joint authority structure representing the two 

Governments. Such a structure would be compatible with the fundamental 

constitutional guarantee of the Good Friday Agreement, as it would not alter the status 

of Northern Ireland as part o f the U.K. Joint authority along these lines was the 

preferred model sought by Fitzgerald in the run up to the 1985 Anglo-Irish Agreement 

but while it did not command support at that stage, the time might now be ripe for it 

to be revisited. If and insofar as political stagnation continues into the long term, it 

may be reasonable to suggest that a form of evolving joint authority might evolve as a 

mechanism for giving more satisfactory expression to the two identities than simply 

continued direct rule from Westminster. Such a fall-back agreement, while not 

amounting to joint sovereignty, might provide for a form of joint authority without 

infringing the fundamentals of the Agreement. More fundamentally, this study 

suggests that a form of evolving joint authority might provide a more stable transition 

to unity than the sudden discontinuity posited by the 50% plus 1 test of the 

Agreement, even if that were to be combined with the maintenance o f all of the 

Agreement’s institutions into the friture. The all-or-nothing nature o f the 50% plus 1 

test for sovereignty envisaged by the Good Friday Agreement has a potential to cause
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serious instability particulariy as the nationalist/republican majority continues to 

emerge and assert itself in the coming years.

This study discusses and rejects the argument that joint authority would be 

unconstitutional. This contention fails for a number o f reasons; most fundamentally 

because the State would have power to legislate with effect for Northern Ireland if  to 

do so was in accordance with international law under Article 29.8 o f the Constitution. 

Such legislation for joint authority would be in accordance with international law if  it 

were effected in accordance with an agreement between the two sovereign 

governments. To the argument that a new British-Irish Agreement would contravene 

the Good Friday Agreement one can contend that the Agreement does not inherently 

preclude the development of closer co-operation between the two governments, nor 

does it inherently lock the people o f these islands into a limbo o f political inactivity in 

the event that the Good Friday institutions cease to function. Such a mechanism 

could be structured in the form o f “evolving joint authority” whereby the involvement 

of the Irish Government across the range of issues could be progressively stepped up 

on this side o f a nationalist majority, ultimately to a position o f approximate equality 

in decision-making terms. A lengthy period of joint administration (save for non

devolved matters, assuming the existence o f functioning institutions) could gradually 

be followed by a rolling programme of administration primarily on the Irish side, 

following the coming into place o f a nationalist majority in the six counties. The end 

state would be administration primarily on the Irish side but with a role for the British 

Government similar to that played by the Irish Government today. Such a programme 

of evolving joint authority might require to develop over a period o f perhaps 30 years 

in order to minimise the risks o f the political or military shocks to the system that
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might be engendered by a sudden transition following a majority vote for unity. Such 

a mechanism would allow change to see-saw more gently from the British side to the 

Irish side without massive discontinuity.

A further familiar historical theme, particularly from the efforts to dismantle 

the Treaty settlement from 1932 onwards, has been the nationalist wish to see the 

U.K. Government accept the role o f persuaders for unity, rather than neutral 

bystanders happy to give effect to whatever the Irish people decide. While in 

principle Irish self-determination does not depend on any attitude struck by any other 

Government, one might pose the question whether, if  there is a strong case for unity 

in terms of economic and social development, there anything wrong with the U.K. 

Government recognising that case and offering support to it, subject to the policy of 

consent. More fundamentally, the U.K. Government taking on the role, jointly with 

the Irish Government, o f persuaders for unity, would dispel the historic potential for 

political stagnation that has arisen due to repeated U.K. Government failures, such as 

those of 1912-14 and 1974, to uphold agreed structures and constitutional changes 

when faced with unionist resistance including unlawfril violence.

The prospect of volatile discontinuities, or o f unionist alienation generally, 

might best be minimised by three ftindamental measures. Firstly, a programme of 

measures now to reassure the unionist community that their identity will be 

recognised and protected and to promote reconciliation. Secondly a firm guarantee 

that the protections o f the Good Friday Agreement will endure for the benefit of the 

unionist minority. And thirdly, as has been argued, a lengthy period o f joint authority 

to avoid any sudden volatility or discontinuity. Good relations involve honesty and to
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that extent it is inappropriate to minimise the fact that nationalism is pursuing the 

concept o f a united Ireland.

The study discussed the threat o f unconstitutional violence by the unionist side 

to thwart the will o f a majority in both jurisdictions in favour o f unity. Clearly in such 

a case, the two Governments have a democratic responsibility to stand firm and 

enforce the law giving effect to the requirement o f self-determination set forth in the 

Agreement. In that context, it seems prudent to dispel any ambiguity arising from the 

fact that the new Article 3 sets out a policy not only that unity can be achieved with 

the consent o f a majority but also by peaceful means alone. The use o f peaceftil 

means prior to a decision to reunify is a firm and clear policy. But that is not to say 

that peaceful means alone will ensure that the decision is given effect to. The 

fiindamental postulates o f legality require that if  unlawful force is used to thwart the 

self-determination o f the Irish people, this must be met with force -  lawful force 

effected on the authority o f the two Governments. Article 3’s “feel-good” references 

to peaceful means might unfortunately somewhat obscure this basic but unavoidable 

reality.

The study also examined the fact that the wording o f Article 3, elevating as it 

does the policy o f consent into a binding legal rule as opposed to merely a policy, or 

at most a rule dependent on compliance by other parties, may in certain circumstances 

have unfortunate and unintended consequences. The requirement that a united Ireland 

“shall be brought about only ... with the consent o f a majority” would hamstring the 

state in the event o f a crisis resulting in a unilateral British withdrawal. In such an 

eventuality the state would be constrained to accept an independent Northern Ireland

299



with all o f the concomitant probability o f oppression and thwarting of the will of the 

people o f Ireland, rather than being able to take the 6 counties into the fold. The 

intention of Article 3 is clear in that it intends to keep nationalist demands in check 

for so long as a majority favours the union. However its wording goes beyond that 

and imposes a requirement that is not dependent on the British side keeping its part of 

the bargain. It is hard to avoid the conclusion that the wording of Article 3 of the 

Constitution is flawed and unsatisfactory, and that it would be preferable to make 

clear (a) that the requirement for peaceful means does not presage any lack of will to 

use force to give effect to the wishes o f a majority and (b) that the policy o f consent 

applies only to the question o f whether Northern Ireland retains its present status or 

becomes part of Ireland, and only so long as the British side applies the policy.

The challenge of change

While the 1937 Constitution may have been originally drafted with a view to 

accommodating Northern Ireland without amendment, overall it is hard to conclude 

other than that significant constitutional change would be required in the event of 

moving towards unity, particularly as envisaged by the Agreement, and in recognising 

the diversity of identity on the island. The study examined the range o f legal and 

constitutional changes which would be either required or appropriate in the context of 

the lead up to, and the aftermath of, Irish reunification. Many of these changes would 

also serve the important purpose o f promoting reconciliation independent of any 

strictly political objective, by recognising the Irish identity within the U.K. and the 

British identity within the island of Ireland as a whole. Tone’s dictum regarding 

accommodating Catholic, Protestant and Dissenter remains as relevant today as ever.
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One of the less frequently articulated realities that this study has attempted to 

address is the significant British identity within Irish life, including in the 26 counties, 

and the challenge posed for republicanism in particular to accept and accommodate 

the British identity. If nationalists and republicans are serious about wanting a united 

Ireland, a good place to start would be addressing the ways in which the Constitution, 

law and policy of the 26-county state fails to cherish the British identity equally or at 

all. Arising from this analysis a significant programme for legal and constitutional 

change suggests itself

The study examined confidence-building measures by way o f constitutional 

change in Ireland to deal with updating and improving the text o f the Constitution in 

advance of unity in order to build confidence in the creation of an inclusive society. 

There is in addition a case for revisiting the more denominational and nationalistic 

aspects o f the Preamble and replacing it with a modem, inclusive text. Removal of 

the religious references, or providing an express secular alternative, from the oaths of 

office o f judges, the President and Councillors o f State would be a significant 

improvement also. It may be that an inclusive consultative process could be put in 

place towards formulating a new and more broadly acceptable text for Article 44 of 

the Constitution. It would be a matter for political judgment as to when the time 

would be right to revisit other provisions, such as the priority between official 

languages in Article 8.

Irish Citizenship after the Agreement is to some extent problematic. Contrary 

to what appears to have been the intention of the fi'amers o f the 1998 settlement, Irish
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citizenship is imposed “involuntarily” on certain categories o f Northern unionists who 

are citizens by descent automatically, whether they like it or not.^^^ There may be a 

case for revision of the citizenship law to overcome this problem, presumably by 

amending s.7(l) of the Irish Nationality and Citizenship Act 1956, dealing with 

citizenship by descent, so as to provide a mechanism for the individual to assert 

citizenship akin to the position in respect o f birth in Ireland. There may also be a case 

for a statutory definition of “national”, presumably as equivalent to citizen.

The Supreme Court held in Re Electoral (Amendment) Bill 1984^^^ that in 

Articles 12 and 47 “there is an equation for electoral and referendum purposes o f ‘the 

people’ with ‘citizens’ who have the right to vote at an election for Dail Eireann.”^̂  ̂

There may, in consequence, be a need to rethink the way in which the Constitution 

confers rights on the “nation” or “people”, while simultaneously recognising the right 

of a considerable number of the inhabitants of the island of Ireland not to be part of 

the nation. The Good Friday Agreement firmly recognises two identities or nations 

on the Island, which overlap in that individuals may declare themselves members of 

both, but the rest of the Constitution seems to be predicated on what must, by logical 

inference, be a false equivalence of nation and people. There is in this sense a very 

real contradicfion at the heart of the Constitution post-1998, which can only be 

properly resolved by further express amendment.

The natural solution in a unity context {viz., to confer Irish citizenship on 

unionists entitled to it) conflicts with the new doctrine of “voluntary” citizenship

See Ryan, Bernard, ‘The Ian Paisley Question; Irish Citizenship and Northern Ireland” (2003) 25 
Dublin University Law Journal 145.

[1984] I.R. 268.
Ibid.. at p. 276.
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under the Good Friday Agreement and the right o f all relevant persons to regard 

themselves as either Irish or British or both. A preferable solution might be to confer 

rights on British citizens precisely equivalent to those applicable to Irish citizens. 

Such a provision could be facilitated at this juncture by amending the Constitution to 

provide expressly for the extension of rights under it, including rights conferred by 

Articles 40-45, to persons other than Irish citizens. The rights to be extended to non

citizens would certainly have to include a right o f full political participation (so that 

British citizens could run for all political offices and vote in all polls) as well as 

fundamental human rights (currently confined to citizens). Such an extension could 

be phrased in general terms by conferring them on citizens and such other persons as 

may be prescribed by law. Such a formula would allow legislation if necessary to 

provide for exceptions where the constitutional guarantee is more generous than 

international law requires us to be to non-nationals. Certainly it would be 

unacceptable following Irish unity to impose on those of a British identity a 

constitution that debarred them from political office, so there might be a case for 

crossing the appropriate mental Rubicon in advance, even in terms of an enabling 

provision. However such amendment or implementing legislation might also have to 

provide that the exercise o f such rights would be subject to appropriate and 

corresponding duties. To avoid any possible problems in E.U. law, it would appear 

prudent to seek on the next available opportunity a provision in E.U. law that the 

conferral of rights on British citizens equivalent to those afforded to Irish citizens 

cannot be regarded as discriminatory against cifizens o f other E.U. states.

On the question of the position o f the Irish language, the New Ireland Forum 

report envisaged that while the language would be fostered, there would not be
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compulsion on any section o f the people. It is hard to justify compulsion in relation to 

Irish on this side o f unity but not on the far side. On balance, while measures to 

promote Irish and facilitate its use by those who wish to use it are welcome, such as 

the Official Languages Act 2003^^*, compulsory measures such as the Legal 

Practitioners (Qualification) Act 1929^^  ̂ and compulsory Irish at secondary schools 

are hard to jusfify in terms of a polity that proclaims recognition o f the rights of a 

non-Irish speaking section o f the community.

As has been seen, the original instrument removing the Crown from the Irish 

constitutional order. Amendment No. 27 to the Free State Constitution, retained a 

provision for “external association” with the U.K. and the Crown, an option preserved 

in the 1937 Constitution and retained in practice until 1949. “External” association 

with the U.K. also features in the East-West institutions o f the Good Friday 

Agreement. The possibility o f some form of enhanced external association with the 

United Kingdom, whether through the Commonwealth or otherwise, or through 

enhanced East-West institutions, would be one way to recognise the British identity 

within the island of Ireland in the context of moves towards an overall settlement. 

The question of rejoining the Commonwealth might also be a matter for 

consideration, and such a decision would not now have any major constitutional or 

legal ramifications and could be a legitimate expression o f the British identity, albeit 

that its timing would be a matter for polifical judgment. Even some new form of 

“external association” with the Commonwealth could be a matter for consideration.

No. 32 o f 2003. 
“ ®No. 16 o f 1929.
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The study discussed a range o f possible confidence-building measures on the 

Irish side, many of which do not necessarily involve change in the law. Such changes 

include a greater level o f representation for Northern Ireland in the Oireachtas. The 

discussion concluded that such representation (or standing speaking rights) is 

probably not unconstitutional, and that the arguments against greater speaking rights 

in the Dail for Northern Irish politicians are really o f a political character. In that 

context it may be more realistic to consider some form of Seanad representation for 

the wider Irish identity as a possible way forward, an approach that could be taken 

without constitutional amendment.

In terms of constitutional change in advance o f unity, a programme of 

constitutional review could include a fine-tuning of Article 47.1, without amending 

Article 3 (much as Article 9 has been amended without disturbing the text o f Article 

3) that would emphasise that a simple majority o f those actually voting in polls North 

and South is what is required for consent to unity, lest there be any ambiguity in the 

matter. In addition, for example, the case made by the 1967 Committee on the 

Constitution for amendment o f the Preamble and Article 4 to delete the reference in 

the English text to “Eire” seems difficult to dispute. The case for inserting express 

reference to the status of the country as a republic seems to be more finely balanced 

but on balance the republican character o f the Irish state is so fijndamental and central 

to any version of unity that it may be appropriate to provide for it in the Constitution. 

Such provision could also facilitate the repeal o f the Republic of Ireland Act 1948 

which has achieved little but which has caused considerable confusion in the 

international and Anglo-Irish plane as to the name o f the State. While the willingness 

of the 26-county state to contemplate constitutional change pending an imminent
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united Ireland is a matter for political judgment and decision, it seems not 

unreasonable to suggest that at least some o f the items discussed could be considered 

for change even at this stage.

Beyond these possible measures, it would appear appropriate to signal a 

willingness to put on the negotiating table more fundamental aspects of the 

Constitution, for discussion in the event of unity taking place. The study has 

examined the S.D.L.P. proposal that the putting in place of measures to safeguard the 

unionist position after unity could include representation in the House of Lords for 

those who would thereby feel represented.

The study also examined the extent to which legal anachronisms fi-om an 

earlier period of our history remain in place. That examination indicated that the 

“hand of history” is still at our shoulder in a number o f respects, not the least of which 

is that the Government o f Ireland Act 1920 is still unrepealed in the 26 counties. In 

legal terms following Irish independence there would seem to be a case for the formal 

repeal o f the 1920 Act. Such repeal would involve formally removing the assertion 

that the sovereignty of Westminster remains undiminished over all persons and things 

in Ireland - a remarkable provision to remain formally in place in the 21 '̂ century Irish 

statute book. The Irish Free State (Agreement) Act 1922 is also unrepealed, thereby 

retaining the 1921 Treaty as part of domestic Irish law. Again there seems to be a 

clear case to repeal this Act also as a historical anachronism. The 1921 Treaty itself 

remains in force as a matter o f international law between Ireland and the United 

Kingdom, and indeed is listed as in force in a recent summary of bilateral agreements

306



produced by the Foreign and Commonwealth Office.^^° For symbolic reasons if 

nothing else, even apart from the somewhat unworkable nature o f some of the 

outstanding provisions, there appears to be a case for abrogating this treaty by means 

o f a fresh international agreement between the two Governments. Such a new 

agreement could, if  necessary, define the land frontier between the two states so that 

no change in substance would occur in the law. Such an agreement might 

alternatively be incorporated within an overall Omnibus British-Irish Constitutional 

Treaty drawing together the existing and proposed bilateral agreements between the 

two states and symbolising a new departure in bilateral co-operation. Both items of 

U.K. legislation giving effect to the Free State Constitution also remain on the Irish 

statute book, the Irish Free State Constitution Act 1922 and the Irish Free State 

(Consequential Provisions) Act 1922, and again these provisions might usefully be 

repealed at this stage for similar reasons. The 1922-36 Free State constitutional 

amendment Acts which remain unrepealed might also be expressly repealed, albeit 

that they must have been impliedly repealed by Article 48 of the Constitution.

A further issue arises in relation to what it is suggested is a partitionist attitude 

which has grown up in Ireland during the eighty plus years o f independence. A 

practice has grown up whereby for example the term “national” is used to refer to 

institutions or entities which do not in fact encompass the nation, but rather only the 

26 counties. Again, logic would suggest that the term “national” be confined to 

institutions which in fact represent the nation. This would involve significant change 

to Statute law and indeed possibly the Constitution. Even pending unification it has 

never been the official position that the inhabitants o f the 26 counties are a “nation” -

Text o f  Reply to Westminster Parliamentary Question 217 o f  8"’ November 2005 by Mark Durkan 
MP MLA regarding British-Irish Agreements and text o f  hst referred to in Reply.
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the nation is a broader concept encompassing Irish citizens on the island as a whole 

and abroad.

As regards change to British law, it is a matter for the nationalist parties and 

the Irish Government to press the British side for appropriate legal change at this 

juncture to bed down the Agreement and enhance the rights and equality agenda. 

Such change might be positively considered under a number o f headings. Firstly, 

there is a general need to legislate to give full effect to the Agreement and enhance the 

prospects o f breaking the political stalemate. Some of the proposals for improving the 

policing, security, rights, equality and language positions may involve legal change of 

themselves. As has been seen, the 2004 proposals o f the two Governments would 

have committed the U.K. Government to introducing legislation to in effect repeal the 

Northern Ireland Act 2000, thereby eliminating the power to suspend the institutions. 

Other changes were envisaged to the Northern Ireland Act 1998 including devolution 

o f policing powers. On one view, eliminating the power to suspend would add 

urgency to the need for more satisfactory fall back airangements in the event that the 

Agreement was not being operated as envisaged. In addition there is a case for 

measures to be taken on the British side to scale back the extent o f “direct rule”, even 

leaving aside the question of greater British-lrish co-operation. Subject to security 

considerations, the withdrawal o f U.K. armed forces and the transfer o f security duties 

from the British Army to the local PSNI, or the devolution of reserved functions to 

local structures are two dimensions of this agenda. Ongoing transfer o f functions to 

local structures could result over time in the phasing out o f London-based political 

structures dealing with Northern Ireland, specifically the Northern Ireland Office. 

Furthermore general U.K. electoral law will remain o f relevance to any ftiture
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referendum to determine the status o f Northern Ireland. In that respect, it is 

interesting to note that among the reforms called for by the S.D.L.P. is a reduction in 

voting age to 16.̂ '̂

Secondly, there would seem to be a compelling case for the U.K. Parliament to 

update its legislation in the spirit o f the Good Friday Agreement by removing 

elements of sectarianism and anti-Catholicism from the British and Northern Irish 

statute book. And thirdly, there is a case for a significant overhaul of legislation 

referable to Ireland/Northern Ireland, with a view to removing obsolete provisions and 

amending and updating the legislative code. It is perhaps odd that the references to 

union of Britain with “Ireland” in the Acts of Union, for example, have never been 

textually amended. Such revised legislation could be consolidated into a new 

Northern Ireland Constitution Act or indeed into a Constitution for Northern Ireland if  

that was thought desirable.

The study also discussed the question of review o f the network o f Anglo-Irish 

bilateral agreements in the context o f the anticipated future treaty to provide for

See statement by Sharon Haughey, “S.D.L.P. Press Government to Reduce Voting Age”, Press 
Release, 17'*' April, 2004. The issue was canvassed during the parliamentary debate on the bill for the 
Electoral Administration Act 2006 (2006 c. 22) which received Royal Assent on 11* July 2006 and 
which deals inter alia with anti-fraud measures.

The H.M.S.O. Statutes Revised Northern Ireland  (Belfast, 1982), Vol. A, p. 143, comments a 
propos o f the Irish Act that “ ‘Ireland’ and ‘United Kingdom o f Great Britain and Ireland’ to be 
construed as exclusive o f the Republic o f Ireland, 1922 c.2 (13 Geo. 5) (sess. 2)) s.6; SRO 1923/405 
(Rev. vol. X p.298); 1938 c.25 s .l; 1949 c.41 s . l”. The statutory references given are to the Irish Free 
State (Consequential Provisions) Act 1922 (13 Geo. 5 (Sess. 2) c. 2), s.6, which permits His Majesty to 
amend any statute by Order in Council to reflect the establishment o f  the Irish Free State, the Irish Free 
State (Consequential Adaptation o f Enactments) Order 1923 (1923 S.R.&O. No. 405), which provides 
in Art. 2 that in general references in any enactment passed before the establishment o f  the Irish Free 
State to the “United Kingdom o f Great Britain and Ireland” shall (save in so far as relates to the 
application o f  the enactment to the Irish Free State) “be construed as exclusive o f  the Irish Free State”, 
the Eire (Confirmation o f Agreements) Act 1938 (1 & 2 Geo. 6 c.25) s. 1 which requires the Irish Free 
State to be “styled and known as Eire”, and the Ireland Act 1949 (12, 13 & 14 Geo. 6 c. 41) s. 1, which 
“recognized and declared” that as o f 18* April, 1949, “that part o f Ireland heretofore known as Eire” 
ceased to be part o f His Majesty’s Dominions. I.e., the amendment o f  the Acts o f  Union has been non
textual only.
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unification. One option that arises in advance of that ultimate “handing over” treaty is 

to seek to rationalise and improve the existing bilateral treaty network, perhaps in the 

form of a consolidating British-Irish constitutional treaty to replace, for example, the 

1921 Treaty. Such a consolidating treaty could be put in place in advance o f unity 

and then followed at the appropriate time by a further treaty providing for the actual 

transfer o f the 6 counties, and the associated islands, territorial waters, exclusive 

economic zone, fishery limits and continental shelf. Similarly, the 1924 and 1925 

treaties amending the 1921 treaty could be considered for replacement in the context 

of a new British-Irish Constitutional Agreement. The study also examined aspects of 

possible omissions fi'om the British-Irish Agreement, particularly the absence o f an 

express provision dealing with the question o f whether the Agreement is intended to 

have effect after unity is achieved. Also for consideration is the question o f expressly 

limiting unilateral repudiation of the Agreement (if and insofar as such repudiation 

would be permitted under the Vienna Convention on the Law of Treaties).

If unity is to be in any way attracfive, and if persuasion is to be a mechanism 

towards achieving it, there must be a preparedness to adopt a generous approach 

towards constitutional quesfions in the context o f unity. Such an approach might 

involve the putting on the table o f the Constitution itself for renegotiation and review, 

so as to ensure that the people of the entire island of Ireland would have a democratic 

say in its contents. That review would, on such an approach, include a South-Afiican 

style preparedness to review nafional shibboleths such as the Flag and Anthem, and 

the constitutional priority for the Irish language. Having said that, there is arguably 

little point in adopting a new Consfitufion, Flag or Anthem at this stage, or possibly in 

revisiting the priority for Irish, as the polifical benefits o f dealing with these issues at
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the appropriate time in the context o f unity would thereby be diminished or lost 

altogether. It is quite possible that the prospect o f taking such a generous approach, 

towards a more inclusive constitutional order, will pose a great challenge to 

republicanism at the grass roots level and overall. Nonetheless it is a challenge that 

must be faced. Another fundamental challenge for republicanism is coming to grips 

with the fundamental fact that Irish unity will not o f itself usher in Utopia or anything 

like it. What it will usher in is an opportunity for all those who share the island to 

engage in politics on an island-wide basis and to argue for their particular positions 

and perspectives armed only with their ideas.

Overall, what emerges is that there is no one single pathway to unity -  rather 

there are alternative but perhaps related roadmaps to reunification. Examination and 

analysis o f these roadmaps is, it is suggested, a timely exercise towards determining 

future actions towards achieving the majority aspiration to reunification. If, as 

appears from the text o f Articles 2 and 3 o f the Constitution, the aspiration to unity is 

a legitimate one shared by the majority on this island, and if, as is suggested, that 

aspiration is one which can be advanced by practical steps including legal and 

constitutional change, such a situation poses an immediate challenge to the nationalist 

parties on the island of Ireland as well as to the two Governments. As Garret 

Fitzgerald suggested, a united nationalist analysis is the only real mechanism for 

political progress, as unionism is frozen by its own “historical dilemma”. Developing 

a broad consensus on the way forward, both measures to promote inclusion o f the 

British identity, and to promote nationalist goals in parallel, could be a task to be 

teased out by the Forum for Peace and Reconciliation or perhaps some other 

appropriate body. It does no favours to those of a unionist persuasion to pretend that
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the nationalist aspiration does not exist, and it seems better and more open to 

acknowledge its existence clearly in a spirit o f fraternity. Indeed, given the need in 

particular to reflect the British dimension within a new 32-county context, the 

prospect of unity poses perhaps a particular challenge to republicans. Insofar as the 

prospect o f unity will require the 26 counties to engage with the needs and aspirations 

of those within the 6 counties who aspire to unity, as a specific objective to be 

achieved rather than simply one set o f views to be cherished alongside with other 

views, the project o f unity will pose a considerable challenge to the partitionist 

mentality that pervades much of the Southern political landscape. The examination of 

possible roadmaps to reunification presents a striking opportunity not simply to 

vindicate the right of self-determination of the Irish people but also a unique 

opportunity to address the causes o f conflict on the island and to promote lasting 

reconciliation between the different strands that constitute the national identities of 

the peoples that share these islands.

312



Tables

A. Table of Treaties.

Treaty o f Versailles, 19‘*’ June 1919-40 .

Articles o f Agreement for a Treaty, done at London on 6̂ '’ December 1921 (Cmd. 

1560; “British State Papers” Series Vol. 114 p. 161) -  23-27, 29, 30, 33, 36-43, 46, 94, 

129, 145, 146, 183, 190, 192-194, 292, 298, 306, 310.

Protocol o f an Amendment to Article 393 of the Treaty o f Versailles, done at Geneva, 

14"’ June 1923-38 .

Agreement supplementing Article Twelve o f the Articles o f Agreement for a Treaty 

between Great Britain and Ireland to which the force of law was given by the Irish 

Free State (Agreement) Act, 1922, and by the Constitution o f the Irish Free State 

(Saorstat Eireann) Act, 1922 done on 4*'' August 1924 (Text set out in Schedule to 

Treaty (Confirmation of Supplemental Agreement) Act 1924 (No. 51 of 1924)) -  30- 

32,41,42, 295,310.

Locarno Treaties, signed at London on 1®' December 1925 -  35.

313



Agreement amending and supplementing the Treaty of December 6, 1921, between 

Great Britain and the Irish Free State, done at London on 3 December 1925 -  33-35, 

41,42, 95, 183,310.

Agreement between the Government of Ireland and the Government of the United 

Kingdom regarding Articles 6 and 7 of the Articles of Agreement of 6*'’ December 

1921, done at London on 25**’ April 1938 (I.T.S. No. 1 of 1938) -  41, 58, 60, 79, 194.

Charter of the United Nations done at San Francisco on 26̂ *’ June 1945 -  179, 240.

European Convention on Human Rights and Fundamental Freedoms done at 

Strasbourg on the 4‘̂  November 1950 (E.T.S. No. 5) -  74, 86, 111, 203, 228.

Treaty of Rome, done at Rome on the 25‘*’ day o f March 1957 -  196, 238.

International Covenant on Civil and Political Rights, adopted 16̂ ’’ December 1966 -  

264.

Exchange o f notes between the Government of Ireland and the Government of the 

United Kingdom regarding the guarantee by the Government o f the United Kingdom 

and the maintenance of the minimum sterling proportion by Ireland done at Dublin on 

23'̂ ‘' September 1968 and 1®‘ October 1968 (Treaty Series No. TS 118/1968: Cmnd. 

3 8 3 4 )- 194.

314



Exchange o f notes between the Government o f Ireland and the Government o f the 

United Kingdom regarding the guarantee by the Government o f the United Kingdom 

and the maintenance o f the minimum sterling proportion by Ireland done at Dublin on 

September 1971 (Treaty Series No. TS 006/1971) - 194.

Vienna Convention on the Law of Treaties, done at Vienna on 23’̂‘* May 1969 (1155 

U.N.T.S. 331)-310.

Anglo-Irish Agreement, done at Hillsborough on 15**’ November 1985 (I.T.S. No. 2 o f 

1985, Treaty Series No. TS 062/1985; Cmnd 9690) -  72, 90-92, 96, 97, 99, 108, 296.

Agreement between the Government o f Ireland and the Government o f the United 

Kingdom concerning the International Fund for Ireland Done at London and Dublin, 

18̂ '’ September 1986 (Treaty Series No. TS 058/1987: Cm 266) -  194, 200.

Agreement between the Government of Ireland and the Government o f the United 

Kingdom concerning the delimitation o f areas of the Continental Shelf between the 

two countries, done at Dublin, 7^ November 1988 (Treaty Series No. TS 020/1990; 

Cm 9 9 0 )-  192, 194.

Treaty on the Final Settlement with respect to Germany, 12''̂  September 1990 (1990) 

29 International Legal Materials 1186 -  40, 200.

Treaty o f Maastricht signed at Maastricht on 7‘*’ February 1992 -  196.

315



Protocol supplementary to the Agreement between the Government o f Ireland and the 

Government of the United Kingdom concerning the delimitation of areas o f the 

Continental Shelf between the two countries, done at Dublin, 8̂ '’ December 1992 

(Treaty Series No. TS 047/1993; Cm 2302) - 194.

Amsterdam Treaty 2"‘* October 1997 -  196.

British-Irish Agreement done at Belfast on the 10'*’ day of April 1998 (I.T.S. No. 18 of 

2000, Treaty Series No. TS 050/2000: Cm 4 7 0 5 )-2 , 115-117, 119, 123, 138, 140,

153, 161, 192,215,238,310.

Agreement between the Government o f Ireland and the Government of Great Britain 

and Northern Ireland establishing implementation bodies done at Dublin on 8̂ '’

March 1999 (Treaty Series No. TS 051/2000: Cm 4706) -  144, 145.

Agreement between the Government o f Ireland and the Government of the United 

Kingdom o f Great Britain and Northern Ireland establishing a North/South Ministerial 

Council, done at Dublin on 8‘'̂  March 1999 (Treaty Series No. TS 053/2000: Cm 

4 7 0 8 )- 144, 145.

Agreement between the Government o f Ireland and the Government of the United 

Kingdom o f Great Britain and Northern Ireland establishing a British/Irish Inter 

Governmental Conference, done at Dublin on 8'*’ March 1999 (Treaty Series No. TS 

054/2000: Cm 4709) -  144, 145.

316



Agreement between the Government of Ireland and the Government o f Great Britain 

and Northern Ireland establishing a British/Irish Council, done at Dublin on March 

1999 (Treaty Series No. TS 055/2000: Cm 4710) -  144, 145.

Agreement between the Government o f the United Kingdom of Great Britain and 

Northern Ireland and the Government of Ireland establishing the Independent 

Commission for the Location o f Victims’ Remains done at Dublin 27‘*’ April 1999 

(Treaty Series No. TS 070/1999: Cm 4473) -  195.

Treaty o f Nice 26‘*’ February 2001 -  228.

Exchange of Notes dated 18*’’ October 2001 and 31 October 2001 between the 

Govemment o f Ireland and the Government of the United Kingdom of Great Britain 

and Northern Ireland constituting an agreement pursuant to Article 83, paragraph 3 of 

the United Nations Convention on the Law of the Sea 1982 on the provisional 

delimitation o f an area o f the Continental Shelf Irish Treaty Series No. 8 of 2002 

entered into force on 31^‘ October 2001 - 195.

Exchange o f Notes between the Govemment of Ireland and the Govemment o f the 

United Kingdom of Great Britain and Northern Ireland concerning certain decisions 

o f the North/South Ministerial Council and related matters done at Dublin 19̂ '’ 

November 2002 (Irish Treaty Series No. 5 o f 2002, Treaty Series No. TS 054/2002: 

Cm 5 7 0 8 )- 149, 150, 195.

Agreement between the British and Irish Govemments, April 2003 -  150, 151.

317



Agreement between the Government of Ireland and the Government of the United 

Kingdom of Great Britain and Northern Ireland establishing the Independent 

Monitoring Commission done at Dublin on 25*’’ November 2003 (Irish Treaty Series 

No. 1 o f 2004, Treaty Series No. TS 027/2004: Cm 6263) -  151, 241, 242.

Declaration o f the parties to the Agreement between the Government of Ireland and 

the Government o f the United Kingdom o f Great Britain and Northern Ireland, dated 

19'*’ April 2 0 0 4 - 139-141, 179.

Treaty Establishing a Constitution for Europe, done at Rome on the 29*’’ October 2004 

- 1 1 .

B. Table of Constitutional provisions.

B. 1 Constitution o f  Saorstdt Eireann.

Article 3-134.

Article 44 - 49.

Article 65 - 44.

Article 66 - 44.

318



Article 69 -  44.

Article 73 - 206.

B. 2 Constitution o f  Ireland.

Preamble -  110, 251, 262, 305.

Article 1 -4 8 ,  109, 261.

Article 2 -  8, 36, 47, 48, 50-52, 54, 55, 76, 77, 93,95-98, 101-102, 109, 118, 120, 

132-139, 145, 225, 226, 253, 270, 311.

Article 3 -  8, 9, 16, 36, 47, 48, 50, 51, 53-55, 76, 77, 92, 93, 95-98, 101, 102, 109, 

117-123, 125, 132, 145, 189, 225,226, 235-237, 263,270,288,289, 294, 299,300, 

305,311.

Article 4 -  52, 263, 305.

Article 5 - 5 3 .

Article 7 -  259, 261.

319



A r t i c l e s -  159, 261 ,273 ,301 .

Article 9 -  135-140, 273, 305.

Article 1 0 - 5 2 .

Article 1 2 -2 6 1 ,2 6 4 ,3 0 2 .

Article 15 -  6, 21, 49, 202, 215, 235, 265, 281, 292, 293. 

Article 1 6 -1 3 3 ,2 0 5 ,  276.

Article 1 8 -  133,205,276.

Article 19 -  253.

Article 25 -  273.

Article 27 -  187.

Article 2 8 -  109, 138, 252, 281.

Article 28A - 49.

320



Article 2 9 - 6 ,  43,55, 59, 60, 117, 119, 121, 123-126, 138, 238, 278, 297.

Article 3 0 -2 5 3 .

Article 31 -2 6 1 , 264.

Article 34 -  49, 261, 264.

Article 3 8 -2 8 1 .

Article 39 -  273,

Article 40 -  109, 111, 203, 272, 273.

Article 41 -  109, 111, 203, 265, 272.

Article 42 -  109, 111, 203, 265, 272.

Article 4 3 -  109, 111,203,272.

Article 44 -  40, 109, 111, 203, 260, 261, 265-267, 272, 301.



Article 4 6 -1 1 8 , 120.

Article 4 7 -  110, 189,302,305.

Article 4 8 -3 9 , 41, 307.

Article 50 -  166, 206.

C, Table of Statutes.

C l. Table o f  Irish Statutes.

Act of Union (Ireland) 1800 (39 & 40 Geo. 3 c.38 (Ir.)) -  17, 147, 240, 246, 309.

Constitution of the Irish Free State (Saorstat Eireann) Act 1922 (No. 1 o f 1922) -  27, 

29, 38, 44, 45.

Adaptation of Enactments Act 1922 (No. 2 o f 1922) - 208.

Treaty (Confirmation of Supplemental Agreement) Act 1924 (No. 51 of 1924) -  31, 

42.

Treaty (Confirmation of Amending Agreement) Act 1925 (No. 40 of 1925) -  36, 42.

322



Legal Practitioners (Qualification) Act 1929 (No. 16 o f 1929) - 304.

Irish Nationahty and Citizenship Act 1935 (No. 13 o f 1935) -  134, 135.

Constitution (Amendment No. 27) Act 1936 (No. 57 o f 1936) - 304.

Executive Authority (External Relations) Act 1936 (No. 58 of 1936) -  45, 46, 62.

Offences against the State Act 1939 (No. 13 of 1939) -  156.

Second Amendment o f the Constitution Act 1941 -  110.

Republic o f Ireland Act 1948 (No. 22 o f 1948) -  52, 63, 305.

Foyle Fisheries Act 1952 (No. 5 o f 1952) -  235.

Irish Nationality and Citizenship Act 1956 (No. 26 of 1956) -  132 to 136, 302.

Criminal Law (Jurisdiction) Act 1976 (No. 14 o f 1976) -  279.

Statute Law Revision Act 1983 (No. 11 o f 1983) - 38.

Ninth Amendment o f the Constitution Act 1984 -  205, 276.

Electoral (Amendment) Act 1985 (No. 12 o f 1985) - 276.



Electoral Act 1992 (No. 23 of 1992), annotated by O ’Dowd, T. John, (1992) Irish 

Current Law Statutes Annotated 23 - 276.

Referendum Act 1994 (No. 12 o f 1994), annotated by O’Dowd, T. John, (1994) Irish 

Current Law Statutes Annotated 12 -  113, 121, 188.

Ethics in Public Office Act 1995 (No. 22 of 1995), annotated by Phelan, Siobhan, 

(1995) Irish Current Law Statutes Annotated 22 - 269.

Electoral Act 1997 (No. 25 of 1997), annotated by O ’Dowd, T. John, (1997) Irish 

Current Law Statutes Annotated 25 - 269.

Nineteenth Amendment of the Constitution Act 1998 -  125, 186.

Employment Equality Act 1998 (No. 21 o f 1998) -  264.

Criminal Justice (Release o f Prisoners) Act 1998 (No. 36 o f 1998), annotated by 

Boyle, Kevin, (1998) Irish Current Law Statutes Annotated 36 -  127, 128.

British-Irish Agreement Act 1999 (No. 1 o f 1999) -  150, 235.

Human Rights Commission Act 2000 (No. 9 o f 2000), annotated by Dillon-Malone, 

Patrick, (2000) Irish Current Law Statutes Annotated 9 - 74.

324



Irish Nationality and Citizenship Act 2001 (No. 15 o f 2001), annotated by Cahir, 

John, (2001) Irish Current Law Statutes Annotated 15-132.

Human Rights Commission (Amendment) Act 2001 (No. 35 of 2001), annotated by 

Clark, Robert, (2001) Irish Current Law Statutes Annotated 3 5 -7 4 .

British-Irish Agreement (Amendment) Act 2002 (No. 26 of 2002), annotated by 

Clark, Robert, (2002) Irish Current Law Statutes Annotated 26 -  149, 150.

European Convention on Human Rights Act 2003 (No. 20 o f 2003) - 74.

Official Languages Act 2003 (No. 32 o f 2003) -  284, 304.

Independent Monitoring Commission Act 2003 (No. 40 o f 2003), annotated by Clark, 

Robert, (2003) Irish Current Law Statutes Annotated 40 — 152.

Twenty-Seventh Amendment o f the Constitution Act 2004 - 137.

Irish Nationality and Citizenship Act 2004 (No. 38 of 2004), annotated by Herrick, 

Liam, (2004) Irish Current Law Statutes Annotated 38 - 139.

C2. Table o f  English, Great British and United Kingdom o f  Great Britain and

Ireland Statutes.

Coronation Oath Act 1688 (1 Will. & Mar., c. 6) - 244.

325



Bill o f Rights 1688 (1 Will. & Mar., sess. 2, c. 2) -  244, 245.

Act of Settlement 1700 (12 & 13 Will. 3, c. 2) -  244, 245.

Union with Scotland Act 1706 (6 Ann., c. 11) - 245.

Royal Marriages Act 1772 (12 Geo. 3, c. 11) - 245.

Union with Ireland Act 1800 (39 & 40 Geo. 3 c. 67) -  17, 147, 199, 240, 246, 309.

Suspensory Act 1914 (4 & 5 Geo. 5 c. 88) - 19.

Government o f Ireland Act 1914 (4 & 5 Geo. 5 c. 90) -1 8 ,1 9 ,8 1 .

Government o f Ireland Act 1920 (10 & 11 Geo. 5 c. 67) -  1, 17-22, 33, 38, 42, 64, 66, 

102, 105, 117, 145,275,306.

Irish Free State (Agreement) Act 1922 (12 Geo. 5 c. 4) -  28, 37, 41, 42, 306.

Constabulary (Ireland) Act 1922 (12 & 13 Geo. 5 c. 55) -  38.

Irish Free State Constitution Act 1922 (Session 2) (13 Geo. 5 (Sess. 2) c. 1) -  29, 39, 

307.

326



Irish Free State (Consequential Provisions) Act 1922 (13 Geo. 5 (Sess. 2) c. 2) -  29, 

307, 309.

C3. Table o f Statutes o f United Kingdom o f Great Britain and Northern Ireland. 

Irish Free State (Confirmation of Agreement) Act 1924(14 & 15 Geo. 5 c. 41) - 31. 

Ireland (Confirmation o f Agreement) Act 1925 (15 & 16 Geo. 6 c. 77) - 36.

Statute of Westminster 1931 (22 & 23 Geo. 5 c. 4) - 44.

Eire (Confirmation o f Agreements) Act 1938 (1 & 2 Geo. 6 c. 25) -  59, 309.

Ireland Act 1949 (12, 13 & 14 Geo. 6 c. 41) -  63-65, 69, 222, 309.

Statute Law Revision Act 1953 (2 & 3 Eliz. 2, c. 5) - 31.

Island of Rockall Act 1972 (1972 c. 2) - 196.

Northern Ireland (Temporary Provisions) Act 1972 (1972 c. 22) - 69.

Northern Ireland (Border Poll) Act 1972 (1972 c. 77) - 69.

Northern Ireland Constitution Act 1973 (1973 c. 36) -  63, 69-71, 82, 89, 90, 180.

327



Lord Chancellor (Tenure o f Office and Discharge o f Ecclesiastical Functions) Act 

1974(1974 c. 25)-245 .

House o f Commons Disqualification Act 1975 (1975 c. 24) - 273.

Criminal Jurisdiction Act 1975 (1975 c.59), annotated by Grey, G., (1975) Current 

Law Statutes Annotated 59 - 279.

Judicature (Northern Ireland) Act 1978 (1978 c. 23), annotated by Grey, G.T.A., 

(1978) Current Law Statutes Annotated 23 - 279.

Elected Authorities (Northern Ireland) Act 1989 (1989 c.3) - 246.

Statute Law (Repeals) Act 1989 (1989 c. 43) -  29, 36.

Human Rights Act 1998 (1998 c. 42), annotated by Duffy, Peter and Stanley, Paul, 

(1998) Current Law Statutes 42 -  74, 272.

Northern Ireland Act 1998 (1998 c. 4 7 )-2 0 , 141, 142, 147, 151, 154, 177, 178, 190, 

234, 246, 272, 291,308.

Northern Ireland Act 2000 (2000 c. 1) -  147, 148, 154, 155, 239, 240, 247, 308. 

Northern Ireland Assembly Elections Act 2003 (2003 c. 3) - 247.

328



Northern Ireland Assembly (Elections and Periods o f Suspension) Act 2003 (2003 c. 

12)-247.

Northern Ireland (Monitoring Commission etc.) Act 2003 (2003 c. 25), annotated by 

Morgan, Austen (2003) Current Law Statutes 25 - 247.

Constitutional Reform Act 2005 (2005 c. 4), annotated by Morgan, Austen (2005) 

Current Law Statutes 4 -  198.

Electoral Administration Act 2006 (2006 c. 22) - 309.

C4. Table o f  Statutes o f  Northern Ireland.

House o f Commons (Method o f Voting and Redistribution of Seats) Act (Northern 

Ireland) 1929 (19 Geo. 5 c. 5 (N.I.)) - 66.

Foyle Fisheries Act (Northern Ireland) 1952 (1952 c. 5 (N.I.)) -  235.

Electoral Law Act (Northern Ireland) 1962 (1962 c. 14 (N.I.)) -  66, 67.

C5. Table o f  Statutes o f  Scotland.

Union with England Act 1707 (1707 c. 7 (Scot.)) - 245.

329



D. Table of Statutory instruments.

D l. Table o f  Irish statutory instruments.

Saorstat Eireann (Irish Free State) Proclamation, December 1922 -  28.

Republic of Ireland Act 1948 (Commencement) Order 1949 (S.I. No. 27 o f 1949) - 

63.

D2. Table o f  United Kingdom o f  Great Britain and Ireland statutory instruments.

Order in Council under the Government of Ireland Act 1920 (S.R. & O. No. 533 of 

1921)- 17.

Government o f Ireland (Lord Chancellor o f Ireland) Order 1921 (S.R. & O. No. 1130 

o f 1921)- 17.

Order in Council under the Government of Ireland Act 1920 (S.R. & O. No. 1243 of 

1921)- 17.

Order in Council under the Government o f Ireland Act 1920 (S.R. & O. No. 1527 of 

1921)- 17.

Order in Council under the Government of Ireland Act 1920 (S.R. & O. No. 1691 of 

1921)- 17.

330



Order in Council under the Government o f Ireland Act 1920 (S.R. & O. No. 1696 of 

1921)- 17.

Order in Council under the Government o f Ireland Act 1920 (S.R. & O. No. 2006 o f

1921)- 17.

Order in Council under the Government o f Ireland Act 1920 (S.R. & O. No. 1230 of

1922)- 17.

D3. Table o f  United Kingdom o f  Great Britain and Northern Ireland statutory 

instruments

Proclamation o f 6'*’ December 1922 - 27.

Irish Free State (Consequential Adaptation o f Enactments) Order 1923 (S.R. & O. No. 

405 of 1923)- 309.

Order in Council o f 25* June 1924 - 30.

Flags (Northern Ireland) Order 2000 (S.I. 2000 No. 1347 (N.I. 3 of 2000)) - 255.

Northern Ireland Act 2000 (Restoration o f Devolved Government) (No. 2) Order 2001 

(S.I. 2001 No. 3 2 3 1 )- 148, 149.

331



Northern Ireland Act 2000 (Suspension o f Devolved Government) Order 2002 (S.I. 

2002 No. 2 5 7 4 )- 148, 149.

Northern Ireland (Date o f Next Assembly Poll) Order 2003 (S.I. 2003 No. 2697) - 

152.

Northern Ireland Act 1998 (Modification) Order 2003 (S.I. 2003 No. 3039) - 152. 

D4. Table o f  Northern Irish statutory instruments.

Address o f both Houses of Parliament of 7*'’ December 1921 - 27.

Foyle Area and Carlingford Area (Licensing o f Fishing Engines) (Amendment) 

Regulations 2005 (S.R. 2005 No. 562) -  235.

E. Table of European Community legislation.

Council Regulation (EC) No. 1260/1999 of 21 June 1999 laying down general 

provisions on the structural funds, O.J. No. LI 61, 26.6.1999, p.l - 201.

Council Regulation (EC) No. 177/2005 of 24'*’ January 2005 concerning community 

financial contributions to the International Fund for Ireland (2005/2006), O.J. No. 

L30, 3.2.2005, p.l -200.

332



F. Table of Cases.

Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 

223 - 179.

Azanian Peoples Organisation (Azapo) v. President o f  the Republic o f  South Africa 

(1996) 8 B.C.L.R. 1015; (1996) S.A.C.L.R. LEXIS 20 - 230.

Boland v. An Taoiseach [1974] I.R. 338 -  71, 75, 76, 94.

Controller o f  Patents, Designs and Trademarks v. Ireland [2001] 4 I.R. 229 -  253. 

Criminal Law (Jurisdiction) Bill 1975, In Re [1977] I.R. 129 -  77, 92, 95, 126. 

Doherty v. Governor o f  Portlaoise Prison [2002] 2 I.R. 252 -  127, 159.

Electoral (Amendment) Bill 1983, In re [1984] I.R. 268; [1984] I.L.R.M. 539 -  276, 

302.

Legal Status o f  Eastern Greenland (Denmark Norway) (1933) 6 International Law 

Reports 95; P.C.I.J. Series A/B, No. 53 - 94.

Logue, In re (1933) 67 I.L.T.R. 253 - 28.

McGimpsey v. Ireland [1988] I.R. 567 (High Court), [1990] 1 I.R. 110 (Supreme 

Court) -  92-97, 121.

Molyneaux, Ex Parte [1986] 1 W.L.R. 331 - 92.

Morris v. Minister fo r  the Environment and Local Government [2002] 1 I.R. 326 - 

120

Nuclear Tests Case (Australia v. France) [1974] I.C.J. Rep. 253; 57 I.L.R. 348 - 94. 

O. Minister fo r  Justice, Equality and Law Reform [2003] 1 I.R. 1 -  133, 134. 

O ’Malley v. An Ceann Comhairle [1997] 1 I.R. 437 -  253.

O N eill V. Governor o f  Castlerea Prison [2004] lESC 7 and 73; [2004] 1 I.R. 298 - 

159.

333



Reade, In re [1927] I.R. 31 -4 4 .

Riordan \ .A n  Taoiseach (No. 2) [1999] 4 I.R. 343 - 121.

Russell V. Fanning [1988] I.R. 505 -  3, 96.

Sheedy v. Information Commissioner [2005] 2 I.R. 272 -  138.

Temple ofPreah Vihear Case (Cambodia v. Thailand) [1962] I.C.J. Rep. 6; (1962) 33 

I.L.R. 48,418 -94.

The S.S. “Wimbledon ” (United Kingdom v. Germany) (1923) 2 I.L.R. 99 - 40.

The State (Ryan) v. Lennon [1935] I.R. 170 -  44, 46.

334



Bibliography

Adams, Gerry, “North political momentum must be maintained”, The Irish Times, 5*'’ 

August 2005.

Adams, Gerry, A Pathway to Peace (Cork and Dublin, 1988).

Adams, Gerry, Hope and History: Making Peace in Ireland (London and Dingle, 

2003).

Adams, Gerry, The New Ireland (Dingle, 2005).

Ahem, Bertie, “Speech by the Taoiseach Bertie Ahem TD at the Conference on the 

Future of the Community and Voluntary Sector” 14̂ *’ April 2005.

Ahem, Bertie, “There was no deal over men’s return”. The Irish Times, 8*'’ August 

2005.

All-Party Oireachtas Committee on the Constitution, Eighth Progress Report: 

Government (Dublin, 2003).

All-Party Oireachtas Committee on the Constitution, Second Progress Report: Seanad 

Eireann (Dublin, 1997).

All-Party Oireachtas Committee on the Constitution, Seventh Progress Report: 

Parliament (Dublin, 2002).

335



An Irish K.C., Ulster’s Opportunity: A United Ireland (London, 1917).

Anderson, Bruce “King who Wears a Crown o f Thoms” The Times 5̂ '’ December 

1985, p. 14.

Anderson, Malcolm and Bort, Eberhard (Editors), The Irish Border: History, Politics, 

Cu//wre (Liverpool, 1999).

Anglo-Irish Studies Report, November 1981.

Anon., “Changes in Law Worry Authors”, The Irish Times, 10̂ '’ February 1989. 

Anon., “Durkan raises concerns with Taoiseach on citizenship poll”. The Irish Times, 

17"’ April 2004.

Anon., “Editorial”, An Phoblacht (new series) Vol. 28, No. 29, Thursday 28'*’ July

2005, p. 8.

Anon., “Joint Statement Taoiseach and Prime Minister” The Irish Times 7'*’ April

2006.

Anon., “Mitchell Issues his Concluding Report”, The Irish Times, 19‘*’ November 

1999.

Anon., “New Ireland, Mr. Churchill's Vision, Hope O f Boundary Peace, Early 

Election Vital” The Times Friday, Feb 17, 1922, p. 10.

Anon., “Parliament, Irish Free State, The Agreement Bill, Mr. Churchill's Speech, 

House O f Commons” The Times Friday, Feb 17, 1922 p. 14 

Anon., “Proposals by the British and Irish Governments for a comprehensive 

agreement”. The Irish Times, 9*'’ December 2004.

Anon., “Propositions on Heads of Agreement” The Irish Times, 13'*’ January 1998. 

Anon., “What is an “Irish National”?” (1952) 18 Irish Jurist 36

336



Aughey, Arthur, “Obstacles to Reconciliation in the South”, in Forum for Peace and 

Reconciliation, Building Trust in Ireland: Studies Commissioned by the Forum fo r  

Peace and Reconciliation (Belfast, Blackstaff Press, 1996), pp. 1 to 52.

Aughey, Arthur, The politics o f  Northern Ireland: Beyond the Belfast Agreement 

(London, 2005).

Bar Council of Ireland and Bar Council of Northern Ireland, Legislative Change and 

the Belfast Agreement (Belfast, 1999).

Barrett, Richard, “Church and State in the Light o f  the Report of the Constitution 

Review Group” (1998) Dublin University Law Journal (n.s.) 51.

Bates, St. John, “Statute Law (Repeals) Act 2004”, Annotation, (2004) Current Law  

Statutes 14.

Bell, Christine, “Peace Agreements: Their Nature and Legal Status” (2006) 100 

American Journal o f  International Law  373.

Bew, Paul, Patterson, Henry and Teague, Paul, Between War and Peace: The Political 

Future o f  Northern Ireland (London, 1997).

Binchy, William, “McDowell creating divided Society -  Do we really want two 

classes o f children growing up side by side?”, The Irish Times, 27*'’ May 2004.

Birrell, David and Hayes, Amanda, The Local Government system in Northern 

Ireland (Dublin, 1999).

Bishop, Patrick and Mallie, Eamon, The Provisional IRA (London, 1988).

Black, Louis “The Magistracy of Northern Ireland: Its New Functions and Powers”

(1936) 2 Irish Jurist 2.

Blackburn and Polakiewicz, Fundamental Rights in Europe (Oxford, 2001).

Blackburn, Robert and Plant, Raymond, Constitutional Reform: The Labour 

Government’s Constitutional Reform Agenda (London, 1999)

337



Blake, Teresa, “The National Archives: New Perspectives on Ireland’s Approach to 

the International Protection o f Human Rights” (1992) 10 Irish Law Times (n.s.) 43. 

Bloomfield, Ken, Stormont in Crisis: A Memoir (Belfast, 1994).

Bogdanor, Vernon, “Devolution: The Constitutional Aspects” in University of 

Cambridge Centre for Public Law, Constitutional Reform in the United Kingdom: 

Practice and Principles (Cambridge, 1998) pp. 9-20.

Boraine Alex, A Country Unmasked: Inside South A frica’s Truth and Reconciliation 

Commission (Oxford 2001).

Bourke, Richard, Peace in Ireland: The War o f  Ideas (London, 2003).

Bowman, John, De Valera and the Ulster Question I9I 7  -  1973 (Clarendon Press, 

Oxford, 1982).

Bowyer Bell, J., Back to the Future: The Protestants and a United Ireland (Dublin, 

1996).

Boyle, Kevin and Hadden, Tom, “Northern Ireland” in Blackburn, Robert and Plant, 

Raymond, Constitutional Reform: The Labour Government’s Constitutional Reform 

Agenda (London, 1999) pp. 282-306.

Boyle, Kevin and Hadden, Tom, Northern Ireland -  The Choice (London, 1994). 

Boyle, Kevin and Hadden, Tom, The Anglo-Irish Agreement: A Commentary 

(London, 1989).

Boyle, Kevin, “Criminal Justice (Location o f Victims’ Remains) Act 1999” 

Annotation, (1999) Irish Current Law Statutes Annotated 9.

Boyle, Kevin, “Criminal Justice (Release o f Prisoners) Act 1998” Annotation, (1998) 

Irish Current Law Statutes Annotated 36.

Boyle, Kevin, Campbell, Colm and Hadden, Tom, The Protection o f  Human Rights in 

the Context o f  Peace and Reconciliation in Ireland (Dublin, 1996).

338



Brazier, Rodney “How near is a written Constitution?” (2001) 52 Northern Ireland 

Law Quarterly 1.

Brazier, Rodney, “House of Lords Act 1999” Annotation, (1999) Current Law 

Statutes 34.

Brennock, Mark, “Adams presses for North’s MPs to have say in the Dail”, The Irish 

Times, 5*'’ August 2005.

Brennock, Mark, “British back Irish Referendum”, The Irish Times, 20* April 2004. 

Brennock, Mark, “IRA’s claim of 1918 mandate is ‘drivel,’ says McDowell”, The 

Irish Times, 12* April 2004, p. 6.

Brennock, Mark, “Tanaiste staunchly defends citizenship poll plan”. The Irish Times, 

20"’ April 2004.

British and Irish Governments, “Proposals by the British and Irish Governments for a 

comprehensive agreement” (2004) published in The Irish Times, 9"’ December 2004. 

British and Irish Governments, Joint Declaration, April 2003.

British and Irish Governments, The Anglo-Irish Agreement; Review of the Working 

o f the Conference, May 1989

British Council Ireland, Britain & Ireland: Lives Entwined (Dublin, 2005).

British Council Ireland, Through Irish Eyes; Irish Attitudes Towards the U.K.

(Dublin, 2003).

British Government, A Framework fo r  Accountable Government in Northern Ireland 

(London, 1995).

British Government, Procedural Guidelines fo r  the Conduct o f  Strand 2, 4**’ June 

1991.

British Government, Proposals in relation to On The Runs (OTRs), April 2003. 

Brownlie, Ian, Principles o f Public International Law (6‘̂  Ed.) (Oxford, 2003).

339



Buckland, Patrick “Who Governed Northern Ireland? The royal assent and the Local 

Government Bill 1922” (1980) 15 Irish Jurist (n.s.) 326.

Buergenthal, Thomas “Proliferation of International Courts and Tribunals: Is it Good 

or Bad?” (2001) \ A Leiden Journal o f  International Law  267.

Bushe, Andrew, “Government stakes claim over sea bed rights”. The Irish Times, 6* 

June 2005.

Butler, David and Ranney Austin (Editors), Referendums: A Comparative Study o f  

Practice and Theory (Washington D.C., 1978).

Byrne, David, “Irish View of the Northern Ireland Peace Agreement: The Interaction 

of Law and PoHtics, An Analysis of the Northern Ireland Peace Agreement” (1999) 

22 Fordham International Law Journal 1206.

Cahir, John, “Irish Nationality and Citizenship Act 2001”, Annotation, (2001) Irish 

Current Law Statutes Annotated 15.

Callanan, Mark and Keogan, Justin F., Local Government in Ireland: Inside Out 

(Dublin, 2003).

Calvert, Harry, Constitutional Law in Northern Ireland (London and Belfast 1968). 

Campbell, Anne, “Green Paper a red herring”. Daily Ireland, 22"̂ * March 2005. 

Carolan, Mary, “Ahem stands up for “historic” anthem”, Irish News, 19*'’ October 

1995.

Casey, James, Constitutional Law in Ireland (London, 1987) pp. 36-44.

Casey, James, The Irish Law Officers (Dublin, 1996).

Clark, Robert, “British-Irish Agreement (Amendment) Act 2002” Annotation, (2002) 

Irish Current Law Statutes Annotated 26

Clark, Robert, “British-Irish Agreement (Amendment) Act 2005” Annotation, (2005) 

Irish Current Law Statutes Annotated 6.

340



Clark, Robert, “Human Rights Commission (Amendment) Act 2001” Annotation, 

{200\) Irish Current Law Statutes Annotated 35

Clark, Robert, “Independent Monitoring Commission Act 2003” Annotation, (2003) 

Irish Current Law Statutes Annotated 40.

Clarke, Desmond M, “Constitutional Bootstrapping: The Irish Nation” (2000) 18 Irish 

Law Times 74.

Clarke, Desmond M, “Nation, State and Nationality in the Irish Constitution” (1998) 

16 Irish Law Times 252.

Clarke, Desmond M., “Nationalism, The Irish Constitution and Multicultural 

Citizenship” (2000) 51 Northern Ireland Law Quarterly 100.

Clarke, Desmond M., Church and State: Essays in Political Philosophy (Cork, 1985). 

Collins, Stephen “Ahem and Blair vow to press ahead” The Irish Times 7‘*’ April 

2006.

Committee for Privileges of the House of Lords, Report o f  the Petition o f  the Irish 

Peers 5*̂  July 1956, House o f Lords Session Papers 53.

Committee on the Administration of Justice, Making Rights Count: Discussion, 

Analysis and Documentation o f  International Charters o f  Rights and their Application 

to Northern Ireland: Includes a Bill o f  Rights fo r  Northern Ireland proposed by the 

Committee on the Administration o f  Justice, CAJ pamphlet no. 17 (Belfast, 1990). 

Committee on the Constitution, Report (Dublin, 1967) (Pr. 9817).

Committee on the Elimination o f Racial Discrimination, Consideration of reports 

submitted by State’s parties under Article 9 of the Convention, concluding 

observations o f the Committee on the elimination of racial discrimination, Ireland,

66“’ Session, 21^' February to 11“’ March 2005, CERD/C/IRL/CO/2, 10‘*’ March 2005.

341



Committee on the Elimination of Racial Discrimination, General Recommendation 

30, Discrimination against non-citizens, 64*'’ Session, 23'̂  ̂February to 12'  ̂March 

2004, C.E.R.D/C64/Misc.l l/rev.3.

Committee to Review the Offences Against the State Acts, 1939 -  1998 and Related 

Matters, Report (Dublin, 2002).

Constitution Review Group, Report (Dublin, 1996) (pn 2632).

Coogan, Tim Pat, De Valera: Long Fellow, Long Shadow (London, 1993).

Coogan, Tim Pat, The IRA (3'‘‘' Ed., 1994).

Cooney, John and Franceskides, Rebecca “King says Dublin accepts partition “in 

perpetuity”” The Irish Times 4̂ '’ December 1985 p. 1.

Coulter, Carol, “Lawyers unite against referendum: amendment would create 

constitutional ambiguities, says group” The Irish Times 20**’ May 2004.

Cox, Michael, A Farewell to Arms? Beyond the Good Friday Agreement (2"‘* Ed.) 

(Manchester, 2006).

Cunningham, Michael, British Government Policy in Northern Ireland 1969 — 2000 

(Manchester, 2001).

Currie, Austin, All Hell Will Break Loose (Dublin, 2004).

Dawlings, Richard “Quasi-Legislative Devolution: Powers and Principles” (2001) 52 

Northern Ireland Law Quarterly 54.

Department of Foreign Affairs, Challenges and Opportunities Abroad: White Paper 

on Foreign Policy (Dublin, 1996).

Department o f Foreign Affairs, Press Release, “Minister for Foreign Affairs and 

Secretary of State for Northern Ireland to sign international agreements 

supplementing the British Irish Agreement, Dublin Castle, 8*’’ March 1999”, 7*'’ March 

1999.

342



Department o f Foreign Affairs, Press Release, “Opening Remarks by the Minister for 

Foreign Affairs, Mr Brian Cowen T.D., Plenary Meeting -  Review of the Operation 

o f the Good Friday Agreement, Parliament Buildings, Stormont, 3'̂ '’ February 2004”. 

Department o f Justice, Equality and Law Reform, Briefing Note, “Proposed 

Citizenship Referendum, Summary o f Implementing Proposals”, 6**’ April 2004. 

Department of Justice, Equality and Law Reform, Irish Nationality and Citizenship 

Bill 1999, Explanatory and Financial Memorandum (Dublin 1999).

Department of the Taoiseach, An Bhratach Ndisiunta: The National Flag (Dublin, 

undated).

Dickson, Brice “Reconciliation in Northern Ireland: The Law’s Role” (1998) 1 

Contemporary Issues in Law and Politics 56.

Dickson, Brice “The Northern Ireland Act -  Issues of Equality and Human Rights”

(1999) 4 Bar Review 212.

Dickson, Brice, “A Unionist Legal Perspective on Obstacles in the South to Better 

Relations with the North”, in Forum for Peace and Reconciliation, Building Trust in 

Ireland: Studies Commissioned by the Forum for Peace and Reconciliation (Belfast, 

Blackstaff Press, 1996), pp. 53-84.

Dillon-Malone, Patrick, “Human Rights Commission Act 2000”, Annotation, (2000) 

Irish Current Law Statutes Annotated 9.

Duffy, Jim, “Adams in Dail could have the status of a British peer”. The Irish Times, 

13̂ *’ August 2005.

Duggan, G .C .,^  United Ireland {DuhMn, 1954).

Durkan, Mark, “Fundamentals of Agreement have been undermined”. The Irish 

Times, 14'^ December 2004.

343



Easton, Martin and Schokkenbroek, Jeroen, “Reforming the Human Rights Protection 

System established by the European Convention on Human Rights” (2005) 26 Human 

Rights Law Journal 1.

Emerson, P.J., The Politics o f Consensus: For the Resolution o f Conflict and Reform 

o f Majority Rule {BeXfasi, 1994).

English, Richard, Armed Struggle: The History o f the IRA (Oxford, 2003).

Eric A. Posner and Adrian Vermeule “Transitional Justice as Ordinary Justice” (2004) 

117 Harvard Law Review 761.

European Court of Human Rights, “Memorandum by the European Court of Human 

Rights to the Third Summit of Heads of State and Government of the Council of 

Europe”, 27 April 2005 (2005) 26 Human Rights Law Journal 127.

Fanning, Ronan, Kennedy, Michael, Keogh, Dermot and O’Halpin, Eunan,

Documents on Irish Foreign Policy, Vol. II, 1923-1926 (Dublin, 2000).

Fanning, Ronan, The Irish Department o f Finance 1922 to 1958 (Dublin 1978). 

Farrell, Brian, “The Drafting of the Irish Free State Constitution” (1970) 5 Irish Jurist 

(n.s.) 115 and 343 and (1961) 6 Irish Jurist (n.s.) 111 and 345.

Feldman, David (Ed.), English Public Law (Oxford, 2004).

First Minister and Deputy First Minister, Statements, set out in “Trimble/Mallon 

Statement of What was Agreed”, The Irish Times, 19‘'̂  December 1998.

Fitzgerald, Garret “The Anglo-Irish Agreement 1985”, in Lynch, Patrick and Meenan, 

James, Essays in Memory o f  Alexis Fitzgerald (Dublin 1989).

Fitzgerald, Garret, “Difficult to imagine a more complex process of negotiations”. The 

Irish Times, 5̂ '’ November 1994.

Fitzgerald, Garret, All in a Life (Dublin, 1991).

Fitzgerald, Garret, Ireland and the World: Further Reflections (Dublin, 2005).

344



Fitzgerald, Garret, Ireland in the World: Further Reflections (Dublin, 2005) 

Fitzpatrick, Patrick “The paradox of parliamentary sovereignty” (1972) 7 Irish Jurist 

(n.s.) 28

Ford, P. & G., A Select List o f  Reports o f  Inquiries o f  the Irish Ddil and Senate 1922 -  

'72 (Dublin, 1974).

Ford, Richard and Haviland, Julian “Governments unite to settle the dust over King’s 

Ulster remark” The Times 5**’ December 1985 p. 1.

Ford, Richard and The Times Correspondent, Luxembourg “King’s claims on united 

Ireland anger FitzGerald” The Times 4̂*’ December 1985 p. 1.

Forde, Michael, Constitutional Law (2"̂ * Ed.) (Dublin, 2004) pp. 82-86.

Forum for Peace and Reconciliation, Building Trust in Ireland: Studies Commissioned 

by the Forum fo r  Peace and Reconciliation (Belfast, Blackstaff Press, 1996).

Forum for Peace and Reconciliation, Exploring Long-Term Economic and Social 

Consequences o f  Peace and Reconciliation in the Island o f  Ireland: Consultancy 

Studies, Number Four {DvibVin, 1996).

Forum for Peace and Reconciliation, Paths to a Political Settlement in Ireland: Policy 

papers submitted to the Forum fo r  Peace and Reconciliation (Dublin, 1995).

Forum for Peace and Reconciliation, The Protection o f  Human Rights in the Context 

o f Peace and Reconciliation in Ireland, Consultancy Studies No. 2, May 1996 (Dublin 

1996).

Foulkes, David, “Government o f Wales Act 1998”, Annotation, (1998) Current Law 

Statutes 38.

Frawley, Martin, “Bid to make the 12* a holiday in the Republic”, The Sunday 

Tribune, 12* June 2005.

345



Gallagher, Colm, “The Great Seal o f Ireland” Seirbhis Phoibli, Vol. 14 No. 3,

Aibrean 1994, page 17.

Garland, Roy, “GFA must live on if  unity is achieved”. The Irish News, 1 

November 2003.

Gavan Duffy, George “The legislative authority o f the parliaments o f Northern 

Ireland and of the Irish Free State” (1935) 1 Irish Jurist 2.

Goodman, Michael, “House of Commons (Removal o f Clergy Disqualification) Act 

2001”, Annotation, (2001) Current Law Statutes 13.

Government Information Services “Inaugural Meeting o f the British/Irish Inter 

Governmental Conference Opening Statement by the Taoiseach”, Dublin 17*'’ 

December 1999.

Government Information Services “Statement by the Taoiseach Mr Bertie Ahem T.D. 

to mark the entry into force of the British/Irish Agreement, Dail Eireann, Wednesday, 

1 December 1999 at 10.45 a.m. approx” (Dublin, 1999).

Government Information Services, “North/South Ministerial Council Inaugural 

Plenary Meeting, Armagh, 13*'’ December 1999 remarks by Taoiseach”.

Government Information Services, “Statement by the Taoiseach, Mr Bertie Ahem 

T.D.”, 16“’ Febraary2000.

Govemment Information Services, Communique issued following the meeting 

between the Taoiseach Mr John Bruton T.D. and the British Prime Minister Mr John 

Major M.P. on Wednesday, 28''’ February 1996 (Dublin, 1996).

Govemment Information Services, Press Release, British/Irish Council Inaugural 

Summit Meeting, London 17*̂ ' December 1999, introductory statement by the 

Taoiseach.

346



Government Information Services, Statement by the Taoiseach, Mr Bertie Ahern, T.D. 

on the entry into force o f  the British-Irish Agreement and the Declaration by the 

Government to give effect to the amendment o f  the Constitution, Thursday, 2''^ 

December 1999.

Government o f Ireland and Government o f U.K., Joint Communique (December 

1973).

Government of Ireland and Government o f United Kingdom, Communique following 

meeting between the two Heads of Government on 6*'’ November 1981.

Grey, G., “Criminal Jurisdiction Act 1975” Annotation, (1975) Current Law Statutes 

Annotated 59.

Grey, G.T.A., “Judicature (Northern Ireland) Act 1978”, Annotation, (1978) Current 

Law Statutes Annotated 23.

Gwynn Morgan, David “Drafters o f amendments did very good job in difficult 

circumstances”. The Irish Times, 16*'’ April 1998.

Gwynn, D.R. The History o f  Partition: 1912 -  1925 (Dublin, 1950).

Hadden, Tom and Boyle, Kevin, The Anglo-Irish Agreement: Commentaiy Text and 

Official Review (Dublin and London, 1989).

Hadfield, Bridget (Ed.), Northern Ireland: Politics and the Constitution (Milton 

Keynes, 1992).

Hadfield, Bridget “Devolution: Some key issues and a Northern Ireland Searchlight” 

in University o f Cambridge Centre for Public Law, Constitutional Reform in the 

United Kingdom: Practice and Principles (Cambridge, 1998) pp. 52-58.

Hadfield, Bridget, “From the Downing Street Declaration 1969 to the Downing Street 

Declaration 1993” (1998) 1 Contemporary Issues in Irish Law and Politics 76.

347



Hadfield, Bridget, “Political Process, Peace Process?” (1998) 4 European Public Law 

451.

Hadfield, Bridget, “The Belfast Agreement, Sovereignty and the State o f the Union”, 

i \ 9 n )  Public Law  599.

Hadfield, Bridget, “The implementation of the Belfast Agreement: In Part or In 

Whole?” (2000) 6 European Public Law  22.

Hadfield, Brigid “The Anglo-Irish Agreement 1985 - Blue print or green print?” 

(1986) 37 Northern Ireland Law Quarterly 1.

Hand, G.J., (Ed.) Report o f  the Irish Boundary Commission 1925 (Shannon, 1969). 

Hansen, Nicholas, Review  (2001) \4  Leiden Journal o f  International Law  485.

Hargie, Owen and Dickson, David (Editors), Researching the Troubles: Social 

Science Perspectives on the Northern Ireland Conflict (Edinburgh and London, 2003). 

Harkness, David, The Restless Dominion: The Irish Free State and the British 

Commonwealth o f  Nations 1921-31 (London, 1969).

Harvey, Colin “Legality, Polifics and Constitutionalism in Northern Ireland” (2000) 3 

Contemporary Issues in Irish Law and Politics 70.

Haughey, Sharon, “S.D.L.P. Press Government to Reduce Voting Age”, Press 

Release, April, 2004.

Hay, Colin, British Politics Today (Cambridge, 2002).

Hayes, Jon and O’Higgins (Eds.), Paul, Lessons from Northern Ireland (Belfast,

1990).

Heffeman, Liz “The Treaty o f Nice: Arming the Courts to Defend a European Bill of 

Rights?” (2002) 65 Law and Contemporary Problems 189.

Hennessy, Mark, “S.D.L.P. tells Ahem o f ‘profound concern’ on referendum”. The 

Irish Times, 17*'̂  April 2004,

348



Hennessy, Thomas, A History o f  Northern Ireland 1920 -  1996 (Dublin 1997). 

Hennessy, Thomas, The Northern Ireland Peace Process: Ending the Troubles? 

(Dublin, 2000).

Herrick, Liam, “Irish Nationality and Citizenship Act 2004” Annotation, (2004) Irish 

Current Law Statutes Annotated 38.

Himsworth, C.M.G., and Munro, C.R., “Scotland Act 1998” Annotation (1998) 

Current Law Statutes 46.

Hogan, Dick “Lecturer Urges New Written Code o f Law”, The Irish Times, 4*’’ 

October 1982.

Hogan, G.W. and Whyte G.F., J.M. Kelly: The Irish Constitution (S"̂  ̂Ed.) (Dublin, 

1994).

Hogan, G.W. and Whyte G.F., J.M. Kelly: The Irish Constitution (4*’’ Ed.) (Dublin, 

2003)

Hogan, G.W., “Law and Religion; Church-State Relations in Ireland from 

Independence to the Present Day” (1987) 35 American Journal o f  Comparative Law  

47.

Hogan, Gerard and Gwyrm Morgan, David, Administrative Law in Ireland Ed.,) 

(Dublin, 1998).

Hogan, Gerard, “A stunning achievement, now in need of updating”. The Irish Times, 

19'*’ April 1995.

Hogan, Gerard, “Constitutional Change is Not a Change in Attitudes”, The Irish 

Times, 18* March 1998.

Hogan, Gerard, “Internment Preferable to Laws that Fail the Test”, The Irish Times, 

19'*’ August 1998.

349



Hogan, Gerard, “New Definition of Irishness Represents Fundamental Change”, The 

Irish Times, 16̂  ̂March 1998.

Hogan, Gerard, “Practical Problems May Make South Referendum Difficult”, The 

Irish Times, 17'*’ March 1998.

Hogan, Gerard, “Reviewing the Constitution”, The Irish Times, 19‘*’ April 1995. 

Hogan, Gerard, “The Belfast Agreement and the Future Incorporation o f the European 

Convention on Human Rights in the Republic of Ireland” (1999) 4 Bar Review 205. 

Hogan, Gerard, “The British-Irish Agreement and the Irish Constitution” (2000) 6 

European Public Law  1.

Hogan, Gerard, “The Common Travel Area and Community Law” in Hyland, Niamh 

(Ed.), The Free Movement o f  Workers Within the European Union (Dublin, 1999) pp. 

9-20.

Holmes, Oliver Wendell, The Common Law  (Harvard, 1881).

Hood Philips, O., “Ryan’s Case” [1936] 206 Law Quarterly Review 241.

Human Rights Commission, Promoting and Protecting Human Rights in Irish 

Society: A Plan fo r  2003 -  2006 (Dublin, 2003).

Hume, John “The Irish Question: A British Problem” Winter 1979/80 Foreign Affairs. 

Hume, John, Speech to S.D.L.P. Annual Party Conference, 6*'’ November 1999. 

Humphreys, Joe, “New limits on work visas for immigrants are criticized” The Irish 

Times 1 February, 2003.

Humphreys, Richard “Articles 2 and 3 may Copper-fasten Partition”, Ireland on 

Sunday, 29*'’ March 1998.

Humphreys, Richard “The Constitution o f Ireland; The Forgotten Textual Quagmire” 

(1987) 22 Irish Jurist (n.s.) 169.

350



Humphreys, Richard F., Covert State Surveillance (LL.M. Thesis, U.C.D.) (Dublin, 

1989).

Humphreys, Richard, “Our bilingual Constitution” (2000) 35 Irish Jurist (n.s.) 375. 

Humphreys, Richard, Review, Hogan, G.W. and Whyte, G.F., Kelly: The Irish 

Constitution, Third Edition (1994) 16 Dublin University Law Journal (n.s.) 222.

Hurd, Douglas, Memoirs (London, 2003).

Hyland, Niamh (Ed.), The Free Movement o f  Workers Within the European Union 

(Dublin, 1999).

Ingoldsby, Brian, “Free Movement -  A Department of Justice Perspective” in Hyland, 

Niamh (Ed.), The Free Movement o f  Workers Within the European Union (Dublin, 

1999) pp. 23-26.

International Body, Report o f  the International Body, 22’'‘̂ Januaty 1996 (Belfast, 

1996).

Irish and British Governments Draft Agenda fo r  Substantive All-Party Negotiations 

(Belfast, 1996).

Irish and British Governments Procedural Guidelines fo r  the Conduct o f  Substantive 

All-Party Negotiations, 6'  ̂June 1996 (Belfast, 1996).

Irish and British Governments, A New Framework fo r  Agreement (Dublin and 

London, 1995).

Irish and British Governments, Ground Rules fo r  Substantive All-Party Negotiations 

(Belfast, 1996).

Irish and British Governments, Joint Communique, 28^  ̂February 1996 (Dublin,

1996).

Irish and British Governments, Scenario fo r  the Opening Plenary Session (Belfast, 

1996).

351



Jones, Thomas, Whitehall Diary, volume 3: Ireland, 1918 -  1925, K. Middlemas, Ed 

(London, 1971).

Judicial Committee o f the Privy Council, Report o f  the Judicial Committee o f  the 

Privy Council as approved by Order o f  His Majesty in Council o f  31^' July 1924 on 

the question connected with the Irish Boundary Commission referred to the said 

Committee (Cmd. 2214),

Keane, Ronan, “Fundamental Rights in Irish Law: A Note on the Historical 

Background” in O ’Reilly, James (Ed.), Human Rights and Constitutional Law: Essays 

in Honour o f  Brian Walsh (Dublin, 1992), pp. 25-35.

Keane, Ronan, “The Voice o f the Gael: Chief Justice Kennedy and the emergence of 

the new Irish Court System 1921-36” (1996) 31 Irish Jurist (n.s.) 205.

Keatinge, Patrick, A Place among the Nations (Dublin, 1978).

Keatinge, Patrick, The formulation o f  Irish Foreign Policy (Dublin, 1973).

Keenan, Dan “Currie pays warm tribute to Fitt” The Irish Times 14*'̂  March 2006 p. 8. 

Keenan, Dan “West Belfast Plans Euro Friendly Currency Area”, The Irish Times,

18“’ May 2005.

Keenan, Dan and Hennessy, Mark, “Ahem calls on SF to clarify position on policing: 

N1 Assembly meets today for first time since 2002”, The Irish Times 15 May 2006 

p .l.

Keenan, Dan, “DUP may veto SF talks over redrawing o f security”. The Irish Times, 

2"̂ * August 2005.

Keenan, Dan, “Radical plan to cut security in North unveiled”, The Irish Times, 2"‘* 

August 2005.

Kennedy, Geraldine “Voters will face six proposals to ratify peace deal”, The Irish 

Times 18 April 1998.

352



Kennedy, Geraldine, “Belfast accord fundamentally alters nature o f North’s place in 

the Union”, The Irish Times, 8*’’ May, 1998.

Kennedy, Geraldine, “Digging Ditches Deeper -  De Valera’s Legacy”, The Sunday 

Tribune, 25'^ October 1981.

Kennedy, Michael, Division and Consensus: The Politics o f  Cross-Border Relations 

in Ireland, 1925-1969 (Dublin, 2000).

Kennedy, Michael, Ireland and the League o f  Nations 1919-1946 (Dublin, 1996). 

Kenny, John, “The Advantages of a Written Constitution Incorporating a Bill of 

Rights”, (1989) 30 Northern Ireland Legal Quarterly 189.

Kohn, Leo, The Constitution o f  the Irish Free State (London, 1932).

Korhonen, Oute “International Governance in Post Conflict Situations” (2001) 14 

Leiden Journal o f  International Law  495.

Laffan, Michael, The Partition o f  Ireland 1911-1925 (Dundalk, 1983)

Lauterpacht, Sir Hersch, Oppenheim’s International Law, Vol. I, Peace (8'^ Ed.) 

(1955).

Lavelle, Patricia O ’Mara, A staunch Sinn-Feiner 1873-1948 (Dublin, 1961). 

Law Enforcement Commission, Report (Dublin and London 1974) Prl. 3832 and 

Cmnd. 5627.

Lee, Joe, “Constitutional review may prove to be another “Irish solution””, The Irish 

Times, 20^ April 1995.

Lehane, Denis and O ’Neill, Liam, “Dev’s grandson says republicans would be in 

favour of joining Commonwealth”, The Examiner, 27'*’ November 1998.

Lenihan, Brian, “Speech by Brian Lenihan TD, Minister for Children, Dail na nOg”, 

25"’ March 2006.

Leo XIII, Rerum Novarum (Vatican, 1891).

353



Longford, The Earl of, and O ’Neill, Thomas P., Eamon De Valera (Dublin, 1970). 

Lowe, Vaughan and Warbrick, Colin, The United Nations and the Principles o f  

International Law: Essays in memory o f  Michael Akehurst (London, 1994).

Lynch, Patrick “Pages from a Memoir”, in Lynch, Patrick and Meenan, James, Essays 

in Memory o f  Alexis Fitzgerald (Dublin 1989).

Lynch, Patrick and Meenan, James, Essays in Memory o f  Alexis Fitzgerald (Dublin 

1989).

Lyons, F.S.L., Ireland since the Famine (London, 1985)

Maguire, Paul R., “Northern Ireland Act 1982” Annotation, (1982) Current Law 

Statutes Annotated 38.

Maguire, Paul R., “Parliament and the Direct Rule o f Northern Ireland” (1975) 10 

Irish Jurist (n.s.) 81

Majer, Diemut, “Non-Germans” under the Third Reich (Baltimore, 2003).

Mansergh, Martin “Let us now make the case for Irish unity”. The Irish Times 20 ’̂’ 

March 2004 p. 14.

McAdam, Noel, “This time around there is a Plan B”, The Belfast Telegraph 7̂*’ April 

2006.

McArdle, Dorothy, The Irish Republic (London, 1968).

McAuley, Imelda, “Northern Ireland (Elections) Act 1998”, Annotation, (1998) 

Current Law Statutes 12.

McCaffrey, Una, “Ahem rejects S.D.L.P. concern at vote”. The Irish Times, 20**’ April 

2004.

McCall, Cathal, “From Barrier to Bridge: Reconfiguring the Irish Border after the 

Belfast Good Friday Agreemenf ’ (2002) 53 Northern Ireland Law Quarterly 479.

354



McCall-Smith, Alexander and Magee, Philip “The Anglo-Irish Law Enforcement 

Report in Historical and Political Context” (1975) Criminal Law Review 200. 

McCartney, Robert, The McCartney Report on the Framework Documents (Bangor 

1998).

McClean, J. “Some developments in Northern Ireland since 1921” (1975) 23

Northern Ireland Law Quarterly 82

McDowell, Michael, Review, (1998) 4 Bar Review 53.

McGarry, John and O ’Leary, Brendan, Explaining Northern Ireland: Broken Images 

(Oxford, 1995).

McGarry, John, Northern Ireland and the Divided World (Oxford, 2001).

McGarry, Patsy, “Independence possible without 1916, says Bruton”, The Irish 

Times, 20'*’ September 2004.

McGuinness, Martin, Address to Sinn Fein Ard Fheis, Dublin 18 April 1998. 

McLaughlin, Mitchel, “Free-Statism Needs to be Tackled”, (2006) 29 An Phoblacht 

(n.s.) No. 31, 3'̂ ‘* Aug., p. 2.

McLoone, James (Ed.), The British-Irish Connection (Galway, 1985).

McNeill, J.G.S., Studies in the Constitution o f  the Irish Free State (Dublin, 1925). 

Millar, Frank “Stalemate on North and London Talks”, The Irish Times, 20'*’ May 

2005.

Millar, Frank, “Tory warning on proposals for thirty-two-county ‘shadow’ Dail”, The 

Irish Times, 5‘*’ August 2005.

Mitchell, George, Making Peace (London, 1999).

Mitchell, George, Synthesis Paper, 10*’’ March 1998, published in “New Paper Sets 

Out Areas o f Agreement and Disagreement on Joint Structures”, The Irish Times 2^^  

March 1998.

355



Mitchell, J.D.B., Constitutional Law, (2"‘' Edition) (Edinburgh 1968).

Morgan, Austen “The Northern Ireland (Location of Victims’ Remains) Act 1999: 

amnesty, immunity or what? (2002) 37 Irish Jurist (n.s.) 306

Morgan, Austen, “Constitutional Reform Act 2005”, Annotation, (2005) Current Law 

Statutes 4.

Morgan, Austen, “Northern Ireland (Monitoring Commission etc.) Act 2003”, 

Annotation, (2003) Current Law Statutes 25.

Morgan, Austen, The Belfast Agreement: A Practical Legal Analysis (London, 2000). 

Moriarty, Gerry and Staunton, Denis “Taoiseach Welcomes Internal Debate by IRA”, 

The Irish Times, 18*’’ May 2005.

Moriarty, Gerry, “Ahem compares SF plan to ‘snake-oil salesman’”. The Irish Times, 

22"‘* March 2005.

Moriarty, Gerry, “Belfast Accord not for re-negotiation”. The Irish Times, 21̂ * May 

2005.

Moriarty, Gerry, “S.D.L.P. insists majority vote should secure united Ireland”, The 

Irish Times, 22"̂ * March 2005.

Moriarty, Gerry, “SF admits Adams wrong on Dail speaking rights”. The Irish Times, 

9‘*’ August 2005.

Moriarty, Gerry, Brennock, Mark and Keenan, Dan, “Ahem and Blair to press on 

despite failure to agree N.I. deal”. The Irish Times, 9* December 2004.

Morrissey, Mike, Northern Ireland After the Good Friday Agreement (London, 2002). 

Mowlam, Mo, Momentum: The Struggle fo r  Peace, Politics and the People (London 

2002).

Murphy, Ray and Wills, Siobhan, “The European Convention on Human Rights and 

Irish Incorporation -  Adopting a Minimalist Approach”, (2001) 6 Bar Review 541.

356



Needham, Richard, Battling fo r  Peace (Belfast, 1998).

Neuheiser, Jorg, Peace at Last? (New York, 2002).

New Ireland Forum, Report (Dublin, 1984).

Newark, F.H. “The Constitution of Northern Ireland: The First 25 years” (1948-1950) 

8 Northern Ireland Law Quarterly 52

North/South Ministerial Council, “Joint Communique, North/South Ministerial 

Council Inaugural Plenary Meeting Armagh, 13'*’ December 1999” (Armagh 1999). 

Northern Ireland Assembly, Committee on Procedures, Standing Orders o f  the 

Northern Ireland Assembly (Belfast, 2002).

Northern Ireland Information Service, Statement by the Secretary o f  State fo r  

Northern Ireland, the Rt. Hon. Peter Brooke M.P., 26 '̂’ March 1991.

Northern Ireland Office Northern Ireland Constitutional Proposals Cmnd. 5259, 

March 1973.

Northern Ireland Office The Northern Ireland Constitution (July 1974) Cmnd. 5675. 

Northern Ireland Office, Press Release “Date Confirmed for Intensive Talks”, 30'*’ 

July 2004.

Northern Ireland Office, The Future o f  Northern Ireland, A Paper fo r  Discussion, 

October 1972.

6  Briain, Barra, The Irish Constitution (Dublin, 1929).

6  Brogain, Seamus, The Irish Harp Emblem (Dublin, 1998).

O Caolain, Caoimhghin, “Sinn Fein and Dail speaking rights”. Letter to the Editor,

The Irish Times, 13* August 2005.

O Ceallaigh, Daltun, Britain and Ireland: Sovereignty and Nationality (Dublin, 1996). 

O Ceallaigh, Daltun, Irish republicanism: Good Friday and After (Dublin, 2000).

O Ceallaigh, Daltun, Sovereign People or Crown Subjects? (Dublin, 1993).

357



6  Ceaniil, Micheal, Bunreacht na hEireann: A Study o f  the Irish Text (Dublin, 1999). 

6  Ceaniil, Micheal, Bunreacht na hEireann: Two Texts or Two Constitutions? 

(Dublin, 2002).

6  Tuathail, Seamus, “What the North will lose” in 6  Ceallaigh, Daltiin, Sovereign 

People or Crown Subjects? (Dublin, 1993) at pp. 83-87.

O’Brien, Conor Cruise, Memoir: My Life and Themes (Dublin, 1999).

O’Clery, Conor, The Greening o f  the White House (Dublin, 1996).

O’Connell Donncha “Ireland” in Blackburn and Polakiewicz, Fundamental Rights in 

Europe (Oxford, 2001).

O’Connell, D.P., International Law  (2"‘* Ed.) (London, 1970).

O’Connell, Donncha “Belt and Braces or Blinkers: The Irish Constitution and the 

ECHR” (2000) Irish Human Rights Review 81.

O ’Day, Alan (Ed.), Dimensions o f  Irish Terrorism (Aldershot, 1993).

O’Donnell, Donal “Constitutional background to and aspects of the Good Friday 

Agreement -  A Republic of Ireland Perspective” (1999) 50 Northern Ireland Law  

Quarterly 76

O ’Donnell, Donal “Constitutional background to and aspects of the Good Friday 

Agreement -  A Republic of Ireland Perspective”(1999) 4 (4) Bar Review 174. 

O’Dowd, T. John, “Electoral Act 1992”, Annotation, (1992) Irish Current Law  

Statutes Annotated 23.

O’Dowd, T. John, “Electoral Act 1997”, Annotation, (1997) Irish Current Law  

Statutes Annotated 25.

O’Dowd, T. John, “Referendum Act 1994”, Annotation, (1994) Irish Current Law 

Statutes Annotated 12.

O’Higgins, Paul “English Law and the Irish Question” (1966) I Irish Jurist (n.s.) 59

358



O ’Leary, Brendan “Belfast Agreement: the making, management and mismanagement 

o f a complex consociation” in Hay, Colin, British Politics Today (Cambridge, 2002). 

O ’Leary, Brendan et al.. Institute o f Public Policy Research, Northern Ireland: 

Sharing Authority {London, 1993).

O ’Regan, Michael, “McDowell suggests all-Ireland approach to Europe”, The Irish 

Times, 24'*’ July 2004, p. 7.

O ’Reilly, James (Ed.), Human Rights and Constitutional Law: Essays in Honour o f  

Brian Walsh (Dublin, 1992).

O ’Sullivan, David “The Good Friday Agreement: A New Constitutional Agreement 

for Northern Ireland” (2000) 22 Dublin University Law Journal (n.s.) 112.

Office o f the Attorney General’s Chronological Table o f  the Statutes 1922-1995 

(Dublin, 2000)

Oosthuizen, Gabriel H., Review, (2002) 15 Leiden Journal o f  International Law  281. 

Palley, Claire “Constitutional devices in multi-racial and multi-religious societies” 

(1968) 19 Northern Ireland Law Quarterly 377 

Patterson, Henry, The Politics o f  Illusion (London, 1989).

Phelan, Siobhan, “Ethics in Public Office Act 1995”, Annotation, (1995) Irish 

Current Law Statutes Annotated 22.

Pius XI, Quadragesimo Anno, (Vatican, 1931).

Poliak, Andy, “Challenge of changes to Constitution stressed”. The Irish Times, 29* 

May 1995.

Progressive Democrats, Constitution fo r  a New Republic (Dublin, 1988).

Rabbitte, Pat, “Sinn Fein’s Plan B for North Unconstitutional”, The Irish Times, 15*'’ 

November 2004.

Rafter, Kevin, Martin Mansergh: A Biography (Dublin, 2002).

359



Redmond, Mary “The Criminal Law (Jurisdiction) Act 1976 and the Constitution” 

(1978) 13 Irish Jurist (n.s.) 1.

Reid, Liam, “Empey opposes Dail, Seanad role for MPs”, The Irish Times, 2"'̂  August 

2005.

Rogers, John, Constitution Fails to Acknowledge Historic Problems, The Irish Times 

8“’ April 1998.

Rowat, Donald C., The Government o f  Federal Capitals (Toronto and Buffalo, 1973). 

Ruane, Joseph and Todd, Jennifer, After the Good Friday Agreement: Analysing 

Political Change in Northern Ireland (Dublin, 1999).

Ruane, Joseph and Todd, Jennifer, The Dynamics o f  Conflict in Northern Ireland: 

Power, Conflict and Emancipation (Cambridge, 1996).

Ryan, Bernard “The Common Travel Area Between Britain and Ireland” (2001) 64 

Modern Law Review 855.

Ryan, Bernard “The Ian Paisley Question; Irish Citizenship and Northern Ireland” 

(2003) 25 Dublin University Law Journal, 145.

Ryan, Bernard, (Ed.), Labour Migration and Employment Rights (London, 2005). 

Ryan, Bernard, “Employer Enforcement of Immigration Law after Section Eight of 

the Asylum and Immigration Act 1996” (1997) 26 Industrial Law Journal 136.

Ryan, Bernard, “Legal Migration: The Right to Work in Britain” in Ryan, Bernard, 

(Ed.), Labour Migration and Employment Rights (London, 2005), pp. 23-49.

Ryan, Bernard, “The Celtic Cubs: The Controversy over Birthright Citizenship in 

Ireland” (2004) 6 European Journal o f  Migration and Law  173.

Ryan, Bernard, “The European Dimension to British Border Control” (2004) 18 

Immigration Asylum and Nationality Law 6.

360



Ryan, Bernard, “The Free Movement o f Persons and Ireland” in Keville, Cathrina and 

Lucey, Mary Catherine (Eds.), Irish Perspectives on EU Law  (Dublin, 2003).

Scanlan, Gary and Gale, Sarah, “Northern Ireland Arms Decommissioning Act 1997”, 

Annotation, (1997) Current Law Statutes 7.

Sinn Fein, A Green Paper on Irish Unity: Sinn Fein Discussion Paper, February 2005 

(Dublin 2005).

Smith, Geoffrey “Commentary” The Times 10‘*’ December 1985.

Smith, Thomas (Ed.), The Laws o f  Scotland: Stair Memorial Encyclopaedia 

(Edinburgh, 1987).

Smith, Thomas B., “The Union of 1707 as Fundamental Law” [ 1957] Public Law  99. 

Social Democratic and Labour Party, “DUP would destroy Unionism’s protections in 

a united Ireland -  Durkan”, Press release, 15*’’ November 2003.

Social Democratic and Labour Party, A United Ireland and the Agreement: A Better 

Way to a Better Ireland (Belfast, 2005).

Social Democratic and Labour Party, A United Ireland through the Good Friday 

Agreement, November 2003 (Belfast, 2003).

Social Democratic and Labour Party, Press Release, “S.D.L.P. Launches Irish Unity 

Proposals”, 21®' March 2005.

Social Democratic and Labour Party, Standing by the Will o f  the People: Why the 

S.D.L.P. rejects the “Comprehensive Agreement”, March 2006 (Belfast, 2006).

Stahn, Carsten “Constitution Without a State? Kosovo Under the United Nations 

Constitutional Framework for Self-Govemmenf’ (2001) 14 Leiden Journal o f  

International Law  531.

Standards in Public Office Commission, “Press Release re Annual Report 2002”, 24*'’ 

July 2003.

361



Staunton, Enda, “The Boundary Commission Debacle 1925: aftermath and 

implications”, (1996) 4 History Ireland, No. 2, Summer, p. 45.

Swift McNeill, J.G., The Irish Free State Constitution (Dublin, 1925).

Symmons, Clive “A rejoinder” (1984) 33 International and Comparative Law  

Quarterly 1064.

Symmons, Clive “The Anglo-Irish agreement and International precedents: A unique 

experiment in inter-state co-operation on minority rights” (1986) 22 Irish Jurist (n.s.) 

71.

Symmons, Clive, “Who owns the Territorial Waters of Northern Ireland?” [1976] 

Northern Ireland Law Quarterly 27.

Symmons, Clive, Ireland and the Law o f  the Sea (2"‘*. Ed.) (Dublin, 2000).

Taoiseach Albert Reynolds and Prime Minister John Major, Joint Declaration, IS"* 

December 1993.

Taoiseach and Prime Minister, Joint Statement, 6‘*’ April 2006.

Taylor, Peter, Brits: The War against the IRA (London, 2001).

Towey, Thomas, “Hugh Kennedy and the Constitutional Development o f the Irish 

Free State 1922 to 1923” (1977) 12 Irish Jurist (n.s.) 355.

Towey, Thomas, “Who Owns the Territorial Waters of Northern Ireland? The 

McNeill Case: Another View” (1983) 32 International and Comparative Law 

Quarterly 1013.

Transparency International, Transparency International Global Corruption Report 

2005: Country Report -  Ireland (Dublin, 2005).

Trimble, David, “At long last Dublin recognises British territorial sovereignty”. The 

Irish Times, 18**’ May, 1998.

362



United Kingdom Unionist Party v4« Analysis o f  the Castle Buildings Deal o f  10 April 

1998 (Bangor 1998).

United Nations Human Rights Committee, Concluding Observations o f  the Human 

Rights Committee: Ireland, August 1993, CCPR/C/79/Add.21.

United Nations Human Rights Committee, Concluding Observations o f  the Human 

Rights Committee: Ireland, 24' '̂ July 2000, A/55/40.

University o f Cambridge Centre for PubHc Law, Constitutional Reform in the United 

Kingdom: Practice and Principles (Cambridge, 1998).

Van Der Poel, Jean, (Ed.) Selections from  the Smuts Papers: Vol. V: Sept. 1919 -  

Nov. 793^ (Cambridge, 1973).

Wallace, Martin “Home Rule in Northern Ireland -  Anomalies of devolution” (1967)

18 Northern Ireland Law Quarterly 159

Walsh, Dermot P.J., “Disqualifications Act 2000”, Annotation, (2000) Current Law 

Statutes 42.

Walsh, Dick “McBride’s Spinning Set Up a Taoiseach on Tour”, The Irish Times, 5‘*’ 

April 1999.

Watson, G.R., The Oslo Accords: International Law and the Israeli-Palestinian Peace 

Agreements (Oxford, 2000).

Whelan, Anthony, “Constitutional Democracy, Community and Corporatism in 

Ireland” (1995) Irish Human Rights Yearbook 97

White, Gillian, “The Principle of Good Faith” in Lowe, Vaughan and Warbrick,

Colin, The United Nations and the Principles o f  International Law: Essays in memory 

o f Michael Akehurst (London, 1994) pp. 230-255.

363



Whyte, Gerry, “Discerning the philosophical premises o f the Report o f the 

Constitution Review Group: An Analysis of the recommendations on Fundamental 

Rights” (1998) 2 Contemporary Issues in Irish Law and Politics 216.

Whyte, Gerry, “Protecting religious ethos in employment law: a clash of cultures” 

(2005) 27 Dublin University Law Journal (n.s.) 169.

Whyte, Gerry, “Public Interest Litigation in Ireland -  the emergence o f the 

Affirmative Decree?” (1998) 20 Dublin University Law Journal (n.s.) 198.

Whyte, Gerry, “The role of the Supreme Court in our Democracy: A response to Mr 

Justice Hardiman” (2006) 28 Dublin University Law Journal (n.s.) 1.

Whyte, Gerry, Social Inclusion and the Legal System (Dublin, 2002).

Whyte, J.H., Church and State in Modern Ireland 1923-1979 (2''‘̂  ed.) (Dublin, 1980). 

Wilford, Rick, “The Good Friday Agreement Revisited” (2000) 3 Contemporary 

Issues in Irish Law and Politics 1.

Wilford, Rick, Aspects o f  the Belfast Agreement (Oxford, 2001).

364


