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Summary

This thesis examines accommodation of religious practice in the Irish legal system. 

The current level of accommodation is analysed with particular focus on the 

constitutional principles set out in the Supreme Court case of Quinn’s Supermarket Ltd  

V Attorney General [1972] IR 1. It is argued that there is an obligation on the State to 

accommodate religion. Building on this proposition, the future for accommodation of 

Muslim practices in this system is analysed. There is a focus on the fields of 

employment, education and healthcare throughout this examination.

Irish society has been on a path to secularisation for some time now, and this journey 

has been accelerated by scandals in the Catholic Church. However, there has also been 

a recent and rapid increase in members of new and diverse faiths, who are articulating 

particular faith requirements. Islam is one of the fastest-growing religions in the 

country, and it is also the third-largest religious group overall.

While existing constitutional principles and case law demonstrate a strong legal 

grounding for the accommodation o f religion generally, comparative case law points to 

new and challenging scenarios involving Muslim religious requirements. In this regard, 

headscarf controversies constitute a prime example of the sparking of public debate 

over rights and interests connected with manifestation of Islam. Many of the claims 

arising from Islam have yet to materialise in this jurisdiction, and in the expectation that 

requests for accommodation of faith are likely to increase, it is important that decision

makers are equipped with the skills to adjudicate in such cases.

The Canadian model of reasonable accommodation of religion is outlined and' it is 

argued that this concept can provide valuable guidance for the Oireachtas, the 

Government and the judiciary going forward. In employment law cases beginning in the 

1980s, the Supreme Court of Canada developed the principle that the employee’s right 

to be free from religious discrimination required reasonable steps towards an 

accommodation by the employer. In recognition that the requirement could not be 

overbroad, the Court fomiulated the limit of “undue hardship”. The accommodation



principle expanded to sectors outside of employment law, and notably features as a duty 

placed on education and healthcare providers. Accommodation measures come in many 

forais and include exemptions from provisions in private contracts, exemptions from 

generally applicable laws and the construction of separate specialised sets of rules.

However, the duty of accommodation is not untrammelled. The concept of undue 

hardship serves to provide acceptable parameters to the concept of reasonable 

accommodation, as the courts have held that factors such as the rights o f others, cost 

and efficiency are all to condition the duty, so that it is not “unreasonable 

accommodation”.

In light of Ireland’s status as a Contracting State of the European Convention on 

Human Rights, there is a focus on the European Court of Human Right’s approach to 

accommodation of Islam. Following on from this analysis, Irish constitutional law is 

examined in detail, in order to construct a theory of accommodation. Furthermore, 

equality legislation which developed in tandem with European Union directives is 

discussed in depth. Following the development of a theory of reasonable 

accommodation of Islam in the Irish legal system, the application of the concept to 

various employment, education and healthcare scenarios is considered in detail.

In conclusion, it is argued that reasonable accommodation is an effective tool with 

convincing freedom of religion, equality, and integration justifications. When applied 

correctly, within the proper legal boundaries, the concept enhances social cohesion, and 

the Canadian experience is one from which Ireland can gain valuable insights. The 

ultimate aim is that defining a legal duty of reasonable accommodation will result in 

institutions and private parties reflexively building diversity considerations into their 

operations.

With a broad constitutional duty to accommodate religion, Irish decision-makers 

may be challenged by claims involving Islam, as experiences such as the Gorey hijab 

affair demonstrate. Reasonable accommodation does not hold all of the solutions. 

However, it is submitted that the doctrine respects sincere believers and assists in the 

process o f reaching compromises in religiously diverse societies.
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Introduction

“I see an opportunity in Ireland to get the issue o f  integration right and avoid the mistakes that 
have alienated M uslim populations elsew here.” '

Reasonable accommodation is a legal concept whereby adjustments are made in laws 

and other measures in order to protect specific freedoms and avoid discrimination. The 

topic o f this thesis is “Towards Reasonable Accommodation o f Islam in the Irish Legal 

System: A Focus on Employment, Education and Healthcare” . It aims to provide both 

an exposition o f the current level o f accommodation o f religion in the Irish legal system 

in these three fields, and an analysis o f the receptiveness o f the Irish legal system to the 

emergence o f Muslims as a new and increasingly numerically important faith 

community. It will be argued that, in general, based on existing constitutional principles 

and case law, there is a strong legal grounding for the accommodation o f Muslim 

practices. However, it shall also be demonstrated that Ireland has not yet grappled with 

many hard cases involving manifestations o f faith which clash with the fundamental 

rights o f others, or pose administrative and financial burdens on institutions. Therefore, 

it is recommended that guidance can be obtained from the legal system o f Canada, 

which has devised a sophisticated model o f reasonable accommodation o f religion.

In this chapter, there will be an overview in Section 1 o f the presence and 

organisation o f M uslims in Europe. In Section 2, the focus is switched to Ireland. In 

Section 3, the content and structure o f this thesis on the accommodation o f Islam is set 

out. In Section 4, Ireland’s official policies and strategies for meeting the challenge of 

diversity are set out, and an overview o f the impact which Islam has already made on 

the legal landscape is provided.

' Abdul Haseeb, Editor o f  Irish M uslim  m agazine, quoted in Mary Fitzgerald, “The Future o f  Islamic 
Ireland” The Irish  Times, 12 February 2 0 1 1.

1



I. MUSLIMS IN EUROPE

1.1 Recent Emergence of Diversity

It is estimated that there are approximately 19.5 million M uslims living in the European 

Union. With a population o f  over 500 m illion inhabitants across the 27 Member 

States,^ this M uslim population constitutes approximately 3.9% o f  the total."̂  Although 

there are old ties between Europe and Islam, the presence o f  Muslims in Europe dates 

mainly from the 20'*’ century, particularly post World War II, and thus is a relatively 

recent phenomenon.^ As noted in a 2004 European Commission Report on Islam and 

Fundamental Rights in Europe, the presence o f  Islam has become much more visible 

over the last 20 to 30 years:

An increasing number o f  M osques have been erected on the European landscape, 

the headscarf has become more prominent and various policies have been 

challenged as a growing second, third and fourth generation seem to be more 

confident and assertive in their expression o f  faith. European society is therefore 

often left trying to understand, study and deal with this ‘new ’ presence o f an 

‘alien’ culture.^

 ̂ The official statistics office of the EU, Eurostat, does not gather any data on religious affiliation. 
National legislation and practice in a number of Member States prevent the collection and dissemination 
o f information on ethnic group or religion in statistics. The statistics for the EU have been calculated by 
extracting data from the Pew Research Center’s Forum on Religion & Public Life January 2011 Report, 
The Future o f  the Global Muslim Population: Projections fo r  2010-2030, available at 
http://stage.pewforum.org/uploadedFiles/Topics/Religious_Affiliation/Muslim/FutureGlobalMuslimPopu 
lation-W ebPDF-Febl0.pdf (visited 30 December 2011).
This Report considers “Europe as a whole” as constituting 50 countries and territories, including Russia. 
The figures for the 27 EU Member States were extracted from this data.
 ̂On 1 January 2010, the population of the EU 27 was estimated to be 501.1 million. See Eurostat 

Demography Report 2010, at 57, available at
http://epp.eurostat.ec.europa.eu/portal/page/portal/population/documents/Tab/report.pdf (visited 30 
December 2011).

Some studies state that rising levels o f immigration from Muslim countries and low birth rates among 
Europe’s indigenous population mean that, by 2050, 20 per cent o f the EU population will be Muslim. 
Adrian Michaels, “A fifth o f European Union will be Muslim by 2050” The Telegraph, 8 August 2009, 
available at http://www.telegraph.co.uk/news/worldnews/europe/5994045/A-fifth-of-European-Union- 
will-be-Muslim-by-2005.html (visited 30 December 2011). See generally, Pew Research Center’s 2011 
Report, note 2, at 15.
 ̂ See Jack Goody, Islam in Europe (Polity Press, 2004), at 95-97.

® Jocelyne Cesari, Alexandre Caeiro and Dilwar Hussain, Islam and Fundamental Rights in Europe, 
European Commission, Directorate-General Justice and Home Affairs Final Report, October 2004, at 11. 
The Report explains the distribution and ethnic make-up of the Muslim population, at 10:

A striking fact is the ethnic diversity of European Muslims. Arab Muslims are the most numerous 
(3.5 million living in Western Europe) o f which approximately 45% are of Moroccan origin. The
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Muslim minorities in Europe exist as a result o f waves o f immigration, and the 

Commission Report notes the unprecedented integration challenges involved in 

transplanting a population o f people coming from countries where Islam is, i f  not a 

State religion, at least the religion o f the majority, into a majority non-Muslim 

environm ent/ Indeed, as noted in a 2005 report by the US Pew Research Center’s 

Forum on Religion & Public Life, Muslim immigration poses special challenges for 

Europe, when compared with other lands:

Unlike the United States -  a land o f  immigrants with no dominant ethnic group -  

most nations in Europe are built around a population base with a common 

ethnicity. Moreover, these countries possess deep historical, cultural, religious 

and linguistic traditions. Injecting hundreds o f thousands, and in some cases 

millions, o f people who look, speak and act differently into these settings often 

makes for a difficult social fit. Tensions also have arisen over religion. The 

centrality o f Islam in the lives o f so many European Muslims is hard for 

increasingly secular Scandinavians, Germans and Frenchmen to comprehend. 

Europeans worry that Islam will make it difficult for their Muslim neighbors to 

accept many o f the continent’s core values, such as tolerance, democracy and 

equal rights for women.*

These tensions and challenges shall be explored throughout later chapters. When 

analysing “European accommodation”, it is important to avoid generalisations, as the 

diversity o f approach to accommodation in individual countries is immediately 

apparent.^ Nonetheless, it is possible to discern overarching trends. Furthennore, it

second largest ethnic group is that o f  Turkish M uslim s (numbering approximately 2.5 m illion, and 
spread throughout Europe). The third major group (o f  more than 800 ,000  people) has its roots in 
the Indian subcontinent: India, Bangladesh, Pakistan, and Afghanistan.

’ Ibid, at 12.
* P ew  R esearch  C en ter's Forum  on R elig ion  & P ublic  Life O ctober 2005  R eport, An Uncertain Road: 
M uslim s and the Future o f  Europe, at I, available at
http://pewforum .org/M uslim /An-Uncertain-Road-M uslim s-and-the-Future-of-Europe.aspx (visited 30  
D ecem ber 2011).
 ̂M aussen notes that from the available studies on the accom m odation o f  Islam in European countries, it 

has becom e clear that there have been different responses to the religious needs and demands o f  M uslim s. 
See M arcel M aussen, The govern an ce o f  Islam  in W estern E urope: A S tate o f  the A rt R eport, IMISCOE  
W orking Paper N o. 16, D ecem ber 2006 , at 64, available at
http://im iscoe.socsci.uva.nl/publications/w orkingpapers/docum ents/G ovem anceofIslam - 
stateoftheart_OOO.pdf (visited 30 D ecem ber 2011).
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should be noted from the outset that the concept o f “European accommodation” can be 

divided into a separate examination o f Council o f Europe (CoE) and European Union 

(EU) accommodation.''^ In Chapter 4, the former is analysed, and the focus is on the 

case law o f the European Court o f Human Rights (ECtHR). In Chapter 6 , it is 

demonstrated that EU instruments such as the Employment Equality Directive shed 

light on the orientations o f the Union. EU equality directives have been implemented in 

the form o f domestic equality legislation which shall be examined in detail.

1.2 Accommodation Concerns for European Muslims

The list o f accommodation concerns for Europe’s Muslims is extensive." Fetzer and 

Soper state that education is likely to be the single most important issue to Muslim 

immigrants and citizens in each o f their three comparator countries; Britain, France and

While there are currently 27 Member States of the EU, there are 47 Member States o f the CoE, who are 
party to the ECHR. For instance, Turkey is a member of the CoE, but not the EU. While the Court of 
Justice of the European Union (CJEU) rules on matters of EU law, the ECtHR rules on the ECHR. The 
links between the two “systems”; namely the EU and the CoE, are manifold. First, all 27 Member States 
of the EU are signatories o f the ECHR, and thus under an obligation to secure to everyone within their 
jurisdictions the rights and freedoms defined in the Convention (Article 1 ECHR). This obligation applies 
even where Member States are involved in the implementation and application of EU law.

Secondly, the Treaty on European Union (TEU) provides for respect by the CJEU for the rights 
guaranteed by the ECHR, as is clear from Article 6(3);

Fundamental rights, as guaranteed by the European Convention for the Protection o f Human 
Rights and Fundamental Freedoms and as they result from the constitutional traditions common to 
the Member States, shall constitute general principles of the Union’s law.

The jurisprudence of the CJEU has greatly added to the development of fundamental rights law. See for 
example; No/d  v Commission Case 4/73 [1974] ECR 491. Also see Paul Craig and Grainne de Biirca, EU  
Law: Text, Cases and Materials (4’’’ ed, Oxford University Press, 2008), at Chapter 11 “Human Rights in 
the EU”. While it has not gone so far as to declare itself bound by the rulings of the ECtHR, the CJEU is 
“careful to remain in line” with the Strasbourg Court’s interpretations of the Convention; Julie 
Ringelheim, “Rights, Religion and the Public Sphere; The European Court o f Human Rights in Search of 
a Theory?” in Camil Ungureanu and Lorenzo Zucca eds, A European Dilemma: Religion and the Public 
Sphere (forthcoming with Cambridge University Press), at 1-2.

Thirdly, the Lisbon Treaty, which entered into force on 1 December 2009, placed the EU under a 
legal obligation as regards accession to the ECHR. Article 6(2) TEU provides; “The Union shall accede 
to the European Convention for the Protection of Human Rights and Fundamental Freedoms”. In turn. 
Protocol No. 14 to the ECHR amended the Convention to facilitate the accession o f the EU, and this 
Protocol entered into force on 1 June 2010. Accession negotiations remain underway, and if successful, 
the EU will be subject to Strasbourg human rights law and external monitoring in the same manner as its 
Member States. Individuals will also be able to challenge the legal acts adopted by the EU before the 
ECtHR. See the Council of Europe discussion of the issues at http;//www.coe.int/lportal/web/coe- 
portal/what-we-do/human-rights/eu-accession-to-the-convention (visited 30 December 2011).
As Ringelheim observes, at 2, this move “appears like an official recognition that the responsibility for 
ensuring coherence of Europe’s overall human rights protection system falls primarily on the ECtHR”.
’' As outlined in Section 3 of this chapter, the accommodation concerns which are explored in this thesis 
cluster around the themes of employment, education and healthcare.
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Germany.'^ The estabHshment and financing o f  mosques is often o f  central concern to 

Muslim communities.'^ Furthemiore, the establishment o f  Islamic religious authorities 

and the issue o f  political representation are also key.'"  ̂Headscarf affairs have caught the 

political and popular imagination, with this “piece o f  cloth” acting as a site for the 

playing out o f  European soul-searching on issues such as liberalism, secularism, gender 

equality and religious freedom.'^ The 2004 Com m ission Report on Islam and 

Fundamental Rights notes that the greatest divergences between Muslims and non- 

Muslims seem  to concern the questions o f  morality and sexuality, as shown by the 

debates over headscarves, and also sexual orientation.'^

In 1993, Huntington famously predicted a “clash o f  civilisations” between Islam  

and “the W est”.'’ Many would argue that this has been borne out by events such as 9/11 

in N ew  York, the Madrid train bombings in 2004, and the London bombings in July 

2005.'* However, the current European position is quite nuanced, and without engaging 

in an in-depth analysis o f  the situation at this juncture, it is submitted that the majority 

o f  Muslims in European countries live peaceably side-by-side with those o f  other 

religious traditions or none. In this regard, Klausen disagrees with “apocalyptic 

pronouncements” that Europe faces a cultural war.'^ She examines the new European

Joel s. Fetzer and J. Christopher Soper, M uslims and  the State in Britain, France, and  Germany 
(Cam bridge University Press, 2005), at 22. See Section 3 o f  this chapter for a discussion o f  this work.

Ibid. See also M aussen, note 9, at 17. In N ovem ber 2009, a referendum  in Switzerland banned 
construction o f  m osque minarets. The UN High Com m issioner for Human Rights described this as a 
“discrim inatory, deeply divisive and a thoroughly unfortunate step” for the country to take. See “UN 
rights chief says Swiss ban on m inarets ‘clearly discrim inatory’” , 
available at http://w w w.un.org/apps/news/story.asp?N ewsID =33104& Cr=religion& Crl 
(visited 30 D ecem ber 2011).

M aussen, note 9, at 22 and 30.
See Dagm ar Schiek, “Just a Piece o f  Cloth? German Courts and Em ployees with Headscarves” (2004) 

33 Industrial Law  Journal 68. The headscarf controversies are dealt w ith further throughout this thesis.
Note 6, at 3.
Samuel P. H untington, “The Clash o f  C ivilizations?” (1993) 72(3) Foreign Affairs 22:

It is my hypothesis that the fundamental source o f  conflict in this new world will not be primarily 
ideological or prim arily economic. The great divisions am ong humankind and the dominating 
source o f  conflict will be cultural. Nation states will rem ain the most powerful actors in world 
affairs, but the principal conflicts o f  global politics will occur between nations and groups o f 
different civilizations. The clash o f  civilizations will dom inate global politics. The fault lines 
between civilizations will be the battle lines o f  the future.

Huntington further observed, at 27, “even more than ethnicity religion discrim inates sharply among 
people. A person can be half-French and half-Arab and sim ultaneously even a citizen o f  two countries. It 
is more difficult to be half-Catholic and half-M uslim ” .

Many other events in the first decade o f  the new m illennium  have led to tensions surrounding Islam in 
Europe in particular. In 2004, Theo Van Gogh, a Dutch film m aker was m urdered by a Dutch-M oroccan 
linked to Hizbollah. He had made a film entitled “Subm ission” which was critical o f the treatment o f 
women in Islam. One can also cite various cartoon affairs. See the discussion o f  blasphem y in Section 4.

Jytte Klausen, The Islam ic challenge: Politics and religion in Western Europe  (Oxford University 
Press, 2005), at 3.
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politics o f Islam by interviewing Muslims engaged in political and civic organisations 

in Sweden, Denmark, the Netherlands, Great Britain, France and Gennany. Her central 

thesis is that Muslims are simply a new interest group and a new constituency, and that 

European political systems will change as the processes o f representation, challenge, 

and co-optation take p la c e .K la u se n  recognises that there may be a conflict o f values, 

but states that the real clash lies “between two old European parties, secularists and 

conservatives, as each struggles to come to tenns with religious pluralism” . The conflict 

raises questions related to the “ long-standing European preoccupations with State 

neutrality in religious matters and the place o f Christianity in the construction of 

European public identity”.^’ Klausen sought to deteraiine the level o f commitment of 

Europe’s Muslim leaders to liberal values, noting that some experts warn that Islam ’s 

embrace o f liberalism is i n s i n c e r e . S h e  found that the majority o f Muslim leaders 

were realists who recognised that Islam is a minority religion in Europe, and that 

Muslims must find a place within the framework o f liberal d e m o c r a c y . F o r  this 

majority, “democracy was not a means but an end” .̂ "̂  She concludes that European 

Muslim leaders are “overwhelmingly secular in outlook and supportive o f core liberal 

values about individual choice and the separation o f religion and politics” .

Insofar as it is suggested that Muslims can fit into Europe’s existing democratic 

institutions harmoniously, there is cause for optimism. However, if  integration is 

considered further from the perspective o f the ordinary Muslim citizen, then the dark 

side o f the European experience is inescapable.

1.3 Discrimination, Islamophobia and Integration Measures

The European M onitoring Centre on Racism and Xenophobia (EU M C /^ published an 

extensive report on discrimination and Islamophobia in 2006, which concluded that

“  Ibid.
Ibid.
Ibid, at 204:

Experts on Islam, from M oham m ed Arkoun and O liver R oy to G illes Kepel, nevertheless warn 
that Islam ’s embrace o f  liberalism is insincere. The charge poses a challenge ... H ow  can 
dem ocracy seek  accom m odation with political or theological m ovem ents that do not genuinely  
believe in the rights and freedom s associated with liberal individualism ?

Ibid, at 205.
Ibid.
Ibid, at 207.
C ouncil Regulation (EC) N o. 1035/97 o f  2 June 1997 establishing a European M onitoring Centre on 

Racism  and X enophobia created a Centre w ith a mandate to study the extent and developm ent o f  the
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Muslims often experienced various levels o f  discrimination and marginalisation in 

employment, education and housing, and that they were also victims o f  negative 

stereotyping and prejudicial attitudes.

It is sometimes suggested that M uslims are the new Jews o f  Europe. A  Pew  

Research Center study published in 2008 found that opinions o f  M uslims in several 

major European countries were extremely negative. Furthermore, opinions o f
29Muslims were “considerably more negative” than were view s o f  Jews. A  2009 hearing 

for the Parliamentary Assem bly o f  the Council o f  Europe also noted a “significant rise” 

o f  Islamophobia in Europe.^'’ In October 2010, the Commissioner for Human Rights o f  

the CoE, Thomas Hammarberg, published a Human Rights Comment in which he 

warned o f  “another crisis beyond budget deficits -  the disintegration o f  human

phenom ena and manifestations o f  racism, xenophobia and anti-Sem itism , analyse their causes, 
consequences and effects, and examine examples o f  good practice. In 2007, the EUM C becam e the 
European Union Agency for Fundamental Rights (FRA); see Council Regulation No. 168/2007 o f  15 
February 2007. The FR A ’s goal is to provide the EU institutions and the M ember States with assistance 
and expertise in the field o f  fundamental rights, and in this regard it produces detailed reports on the main 
events and developm ents in the area o f fundamental rights in the EU. The FR A ’s 2009 Report, European  
Union M inorities and  D iscrim ination Survey (EU-MIDIS) : Data in Focus Report/M uslims, available at 
http://w w w.fra.europa.eu/fraW ebsite/attachm ents/EU-M ID IS_M U SLIM S_EN .pdf (visited 30 December 
2011), found that on average one in three M uslim  respondents were discrim inated against in the past 12 
months, and 11% experienced a racist crime.

European M onitoring Centre on Racism and Xenophobia, M uslims in the European Union: 
Discrim ination and  Islamophobia, Decem ber 2006, at 108,
available at fra.europa.eu/fraW ebsite/attachm ents/M anifestations_EN .pdf (visited 30 D ecem ber 2011). It 
was noted that such discrim inatory phenom ena could not be attributed exclusively to religion, as M uslims 
are likely to become victims o f  multiple discrim ination on the basis o f  other factors including race, 
national or ethnic origin, language, and colour. The Islamic Foundation o f  Ireland (IFI) and National 
Consultative Com m ittee on Racism and Interculturalism  (NCCRI) contributed to this report by recording 
incidents o f  Islam ophobia in Ireland, at 76-77.

Pew Research Center, Pew Global Attitudes Project, Unfavorable Views o f  Jews and  M uslim s on the 
Increase in Europe, 17 Septem ber 2008, at 1-2, available at
http://pew global.org/2008/09/I7/unfavorable-view s-of-jews-and-m uslim s-on-the-increase-in-europe/ 
(visited 30 Decem ber 2011). H alf o f Spanish (52%) and German respondents (50%) rated Muslims 
unfavourably. This figure was 38% in France and 23% in Britain. Overall a clear relationship was found 
between anti-Jewish and anti-M uslim  attitudes.

Ib id
Parliamentary Assembly, Com m ittee on Culture, Science and Education, H earing on Islam, Islamism  

and Islam ophobia in Europe, 8 September 2009, at 2, available at
http://w w w.ps.au.dk/fileadm in/site_files/filer_statskundskab/subsites/cir/A AC_15_09_H earing_on_Islam
_Islam ism _and_Islam ophobia Jensen concept_paper.pdf (visited 30 December 2011).
In the subsequent Report produced in May 2010, the Assem bly deplored the fact that some European 
political parties, “exploit and encourage fear o f  Islam and organise political cam paigns which promote 
sim plifications and negative stereotypes concerning M uslim s in Europe and often equate Islam with 
extrem ism ” . Parliamentary Assem bly, Com m ittee on Culture, Science and Education, Report on Islam, 
Islamism and  Islamophobia in Europe, 25 M ay 2010, at [10],
available at http://assem bly.coe.int/M ain.asp?link=/Docum ents/W orkingD ocs/DoclO/EDOC 12266.htm 
(visited 30 December 2011). N otably, the Assem bly asked that the Com m ittee o f  M inisters call on 
Switzerland to repeal the m inaret ban, and said that it would call on M em ber States not to establish a 
general ban on full veiling -  see [3.12-3.13].
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values” . '̂ The Commissioner considered that one symptom o f this disintegration was 

the increasing expression o f intolerance towards Muslims. He commented that 

Islamophobic prejudices;

...are  combined with racist attitudes -  directed not least against people 

originating from Turkey, Arab countries and South Asia. Muslims with this 

background are discriminated in the labour market and the education system in a 

number o f European countries. There are reports showing that they tend to be 

targeted by police in repeated identity controls and intrusive searches. This is a 

serious human rights problem.

Notwithstanding the foregoing concerns, it is important to note that Europe is

constantly promoting integration and aiming to combat Islamophobia. There are
•1

countless initiatives aimed at achieving such a result; one important milestone being 

the Thessaloniki European Council o f June 2003, which aimed to generate an EU 

Framework for integration. The Presidency Conclusions stated:

Integration policies should be understood as a continuous, two-way process based 

on mutual rights and corresponding obligations o f legally residing third-country 

nationals and the host societies. While primary responsibility for their elaboration 

and implementation remains with the Member States, such policies should be 

developed within a coherent European Union framework, taking into account the 

legal, political, economic, social and cultural diversity o f M ember States.^"*

Building on this, in 2005, the European Commission communicated a Common Agenda 

for Integration which aims inter alia to strengthen the Common Basic Principles o f

A vailable at http;//com m issioner.cw s.coe.int/tik i-view _blog_post.php?postId=99 (visited 30 D ecem ber  
2 0 1 1 ).

Ibid. In 2011 , the President o f  the ECtHR, Jean Paul Costa noted that lawsuits based on M uslim  
discrim ination are on the rise in Europe: http://w w w .islam ophobia-w atch.com /islam ophobia-
w a tch /2011/6/17/echr-head-adm its-islam ophobia-rising-in-europe.htm l (visited 30 D ecem ber 2011).

Exam ination o f  these policies and their effectiveness more properly falls under the scope o f  the study  
o f  social policy.

See Council o f  the European Union, Thessaloniki European C ouncil, 19 and 20 June 2003 , Presidency  
C onclusions 11638/03 POLGEN 55, at 9, available at
http://w w w .consilium .europa.eu/uedocs/cm s_data/docs/pressdata/en/ec/76279.pdf (visited 30 D ecem ber  
2011). This “tw o-w ay process” echoes versions o f  the intercultural approach, w hich, as d iscussed  in 
Section 4.1 o f  this chapter, aims at “m eeting people half-w ay”.
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Integration which include the principle: “[ijntegration is a dynamic, two-way process of 

mutual accommodation by all immigrants and residents o f Member States”. 

Furthennore, a 2008 Framework Decision of the European Council obliges all EU 

Member States to provide for criminal sanctions in relation to inter alia incitement to 

violence or hatred based on race, colour, descent, religion, national or ethnic origin, as 

well as dissemination of racist or xenophobic m a t e r i a l . A s  another example, the 

Stockholm Programme, adopted by EU Heads of State and Government at the EU 

Summit in December 2009, sets out the EU’s priorities for the area of justice, freedom 

and security for the period 2010-14, and provides:

Since diversity enriches the Union, the EU and its Member States must provide a 

safe environment where differences are respected and the most vulnerable 

protected. Measures to tackle discrimination, racism, anti-Semitism, xenophobia
37and homophobia must be vigorously pursued.

In respect of CoE policies, the 2008 “White Paper on Intercultural Dialogue: 

Living together as equals in dignity”^̂  argues in the name of the governments of the 47 

Member States that their common future depends on the ability to safeguard and 

develop human rights, democracy and the rule of law, and to promote mutual 

understanding and respect. It concludes that the intercultural approach, and specifically 

intercultural dialogue, offers a forward-looking model for the management of cultural 

diversity.

A Comm on A genda fo r  Integration: F ram ew ork f o r  the In tegration  o f  Third-C ountry N ationals in the 
E uropean Union, Brussels, 1 .9.2005, COM (2005) 389, at 5, available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CO M :2005:0389;FIN :EN:PDF (visited 30 
D ecem ber 2 0 II). It is also stated, at 9:

The practice o f  diverse cultures and religions is guaranteed under the Charter o f  Fundamental 
Rights and must be safeguarded, unless practices conflict w ith other inviolable European rights or 
with national law.

C ouncil Framework D ecision  2 0 0 8 /9 13/JHA o f  28 N ovem ber 2008 on com bating certain forms and 
expressions o f  racism and xenophobia by means o f  criminal law, OJ L 328/55.

The Stockholm  P rogram m e - A n  open an d  secure E urope serv in g  a n d  p ro tec tin g  citizens  (2 0 1 0/OJ C 
115/01), at [2.3], available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=O J:C :20I0:115:0001:0038:en:PDF (visited 30 
Decem ber 2 0 1 1).
^^Available at http://ww w.coe.int/t/dg4/intercultural/w hitepaper_interculturaldialogue_2_EN .asp (visited  
30 D ecem ber 2011). See also. Report o f  the Group o f  Eminent Persons o f  the Council o f  Europe, Living  
together: com bining d iversity  an d  freed o m  in 2 f  century E urope, M ay 2 0 1 1, available at 
http://book.coe.int/ftp/3664.pdf (visited 30 D ecem ber 2 0 1 1).
”  Ibid, at 2:
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Having sketched the presence o f  M uslims in Europe, the focus shall now be 

trained on Ireland in particular.

2. MUSLIMS IN IRELAND

2.1 The Emergence of a Counterpoint to Roman Catholicism

Ireland’s census figures indicate rapid growth in the Muslim population over a short 

period o f time. The 2006 census indicated that there were 32,539 Muslims in Ireland."'^’ 

Although 2011 census figures are not yet available, it is generally thought that the true 

Muslim population far exceeds 40,000.“̂' In 2002, the Muslim population was recorded 

at 19,147. Therefore, the number o f Muslims living in Ireland increased by almost 70% 

between 2002 and 2006. These figures indicate that Islam is one o f the fastest-growing 

religions in the country, and it is also the third-largest religious group in the State, after 

Roman Catholics and members o f  the Church o f Ireland.''^

Scharbrodt describes the recent emergence o f an Irish Muslim population which 

is one o f the most diverse in Europe. He observes:

Two elements o f the Muslim experience in Ireland distinguish it from other 

European countries; one is the very recent nature o f Muslim migration to Ireland 

which began in the 1950s but has only gained major momentum in the last twenty 

years. In addition, Ireland has not established historical or colonial links with 

particular countries or regions in the Muslim world. Therefore, Muslim 

immigration to Ireland has been extremely diverse and has not been dominated by

(3) Intercultural d ialogue has an important role to play in this regard. It allow s us to prevent 
ethnic, religious, linguistic and cultural d ivides. It enables us to m ove forward together, to deal 
w ith our different identities constructively and dem ocratically on the basis o f  shared universal 
values.

Central Statistics O ffice, Census 2 0 0 6  -  Volume 13: R elig ion  (D ublin, The Stationery O ffice , 2007), at 
23 , available at
http://w w w .cso.ie/en /m edia /cso ie/cen sus/census2006resu lts/vo lum el3 /vo lum e_13_relig ion .p df (visited  
30 D ecem ber 2011).

Interview with A li Selim , member o f  the Irish C ouncil o f  Imams and spokesperson for the Islam ic 
Cultural Centre o f  Ireland, conducted on 10 June 2010 . See also Patsy McGarry, “M uslim s have 
integrated w ell despite recent arrival” The Irish Tim es, 14 M ay 2008: the Islam ic Cultural Centre o f  
Ireland’s Imam  H ussein Halawa estim ated in 2008 that the M uslim  population stood at around 45 ,000  
and that it w as com posed o f  50 nationalities.

In 2006 , 86.8%  o f  the population described them selves as Roman Catholic. The 2006 census also  
revealed an increase in non-believers, w hose numbers exceed  M uslim s, m aking them the second-largest 
grouping overall, after Catholics. See Patsy M cGarry, “The Changing Face o f  Faith” The Irish  Times, 10 
M ay 2008.
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Muslims from a particular ethnic or cultural background.'^^

Scharbrodt identifies a total of five main groups of Muslims in Ireland. The first group 

o f Muslims came to Ireland in the early 1950s. These were students from South Africa 

and various Arab countries of the Middle East who pursued studies in fields such as 

medicine. Many stayed in Ireland and became “the nucleus of the early Muslim 

community”.'̂ '' The second large group of Muslims began to come to Ireland during the 

1990s, when Ireland attracted asylum seekers and refugees from countries such as 

Nigeria, Pakistan, Iran, Iraq, and Bosnia. There are three additional groups: a small 

group of Irish converts to Islam, the children of the first “settled” group of Muslims, 

and finally Muslim students from Malaysia and various Gulf states who come to Ireland 

on a temporary basis."*  ̂ It is also worth noting that the vast majority of Muslims in 

Ireland are Sunni, but there is also a substantial Shia population, as well as many 

smaller sects and sub-sects.''^

2.2 The Presence and Organisation o f  M uslims in Ireland

The aforementioned diversity in the Irish Muslim population along with Islam’s lack of 

an institutional character akin to Roman Catholicism''^ means that it can be difficult to 

discern who speaks for Muslims in Ireland. However, it is generally recognised that the 

two main organisations that have taken the lead in “institutionalising Islam in Ireland 

and in representing Muslims to the public”'’* are the Islamic Foundation of Ireland (IFI), 

and the Islamic Cultural Centre of Ireland (ICCI).'*^ The IFI was founded in 1959 by the

See O liver Scharbrodt, “Islam in Ireland; Organising a Migrant R elig ion” in Olivia Cosgrove, 
Laurence C ox, Carmen Kuhling and Peter M ulholland eds, Ire lan d 's N ew  R elig ions M ovem ents 
(Cambridge Scholars Publishing, 2011) 318, at 319. Dr Oliver Scharbrodt is leading a pioneering three- 
year research project on the History o f  Islam in Ireland at U niversity C ollege Cork.

Ibid, at 320. Scharbrodt states that this group w as more favourably positioned than early migrants in 
other European countries:

U nlike countries such as the United Kingdom , France or Germ any w hose early M uslim  migrants 
arrived from underprivileged, rural areas o f  Pakistan, Bangladesh, A lgeria or Turkey in order to 
fill the shortage o f  labour force after W WII, early M uslim s in Ireland cam e primarily for study 
purposes and to a certain extent as businesspeople and, therefore, did not have to overcom e as 
many cultural, socio-econom ic, political, educational and linguistic obstacles as m ost M uslim  
migrants in other W estern European societies. 
a t3 2 1 .

Mary Fitzgerald, “Ireland’s M uslim s forging an identity” The Irish Times, 13 October 2006.
Scharbrodt, note 43, at 323, notes that Islam is “a religion with an extrem ely w eak tradition o f  

institutionalisation”.
76/^/, at 327.
Fitzgerald notes:
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first group o f  M uslims to come to Ireland. Its premises are located around the Dublin 

City Mosque on South Circular Road. The ICCI is a large mosque com plex in 

Clonskeagh in Dublin that was built in 1996 with funding from the Dubai-based Al- 

Maktoum Foundation. Although the IFI was first in time, the ICCI has more resources 

at its disposal, and has come to dominate popular and political conceptions o f  Islam in 

Ireland.

The ICCI’s Imam  Hussein Halawa is secretary general o f  the European Council 

for Fatwa and Research (ECFR), which provides religious opinions on issues pertaining 

to M uslims in Europe. In light o f  his role, the ECFR is based in the Clonskeagh 

complex.^® Y usuf al-Qaradawi, a controversial figure who has strong links to the 

M uslim Brotherhood, established the ECFR and continues to head the Council, visiting  

Dublin for meetings.^'

The issue o f  “Islamic extremism”^̂  in Ireland has reared its head at various times 

over the past d e c a d e . I n  2006, a South African Muslim named Dr Shaheed Satardien 

claimed that M uslim leaders were in denial about “an ocean o f  extremism” among 

young Irish M uslims, and alleged Ireland had becom e a “haven o f  fundamentalism”. 

However, his claims were widely refuted by members o f  the M uslim community.^"* In

Superficially, the ICCI is the most visible face of the faith, from its sprawling mosque complex in 
south Dublin, which hosts school tours several times a week, to the frequency with which its 
representatives participate in public debate. When official Ireland wants to reach out to Muslims it 
will most likely turn to the centre in Clonskeagh.

Mary Fitzgerald, “The Future of Islamic Ireland” The Irish Times, 12 February 2011.
Scharbrodt, note 43, at 331, states: “With the Clonskeagh mosque complex hosting the secretariat of 

this leading body o f Islamic jurisprudence, Ireland has become the centre of one o f the most influential 
ideological and intellectual trends o f the contemporary Muslim world”.

Al-Qaradawi is known for issuing a fa tw a  which condoned Palestinian suicide bombings. He denies 
that he is an extremist and states that he is against Israel’s acts o f aggression, but that he has condemned 
Al-Qaeda terror attacks elsewhere. See Mary Fitzgerald, “Muslims divided on cleric’s teachings” The 
Irish Times, 5 October 2006. Some Muslims in Ireland refer to the ICCI as the Ikhwani mosque, which is 
an Arabic reference to its links with the Muslim Brotherhood. However, Scharbrodt, note 43, at 331, 
remarks that the ICCI’s links with the Brotherhood are “very often loose and informal”. Recently, after 
the WikiLeaks scandal, the ICCI dismissed its description in a US diplomatic cable as a body that was 
dominated by the Muslim Brotherhood, and reiterated that it calls for “integration and peaceful 
coexistence of Muslims and non-Muslims”. See Mary Fitzgerald, “Clonskeagh mosque rejects US 
claims” The Irish Times, 28 April 2011.

For present purposes this is understood to mean behaviour linked with terrorism, although the concept 
is obviously difficult to define.

John Downes, “Dublin imam would report extremists” The Irish Times, 29 August 2005. Speaking 
shortly after the London bombings o f 7 July 2005, Imam  Hussein Halawa pledged to personally arrest or 
report al Qaeda supporters or Islamic extremists to the Irish authorities.

See Mary Fitzgerald, “Daily life lived far from extremism” The Irish Times, 20 October 2006, who 
notes;

Interviews with dozens of imams, community leaders and ordinary Muslim men and women 
living in Ireland show that the Muslim community here is still smarting from the controversy that 
followed Dr Satardien’s widely publicised remarks. Most accept that there is a tiny extremist
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fact, it is generally thought that Ireland’s Muslim community has escaped the 

radicalisation that has plagued other communities.^^

Some time after the extremism controversy, the Irish Council of Imams was 

f o r m e d . T h e  Council is an umbrella theological Muslim body, consisting of 35 

members who are all imams of different mosques around the country. The Chairperson 

o f the Council is Imam Hussein Halawa of the ICCI. The objectives of the Council 

include encouraging “Muslim positive integration into the Irish society”.̂ ’ The Irish 

Council o f Imams has taken positions on some Muslim issues, and in 2010 spoke out
C O

against niqab bans.

Bearing in mind this introduction to the status quo with regards to the presence of 

Muslims in Ireland, it is appropriate at this stage to outline the structure of this thesis, 

which argues for their accommodation.

3. EXPLORING EXISTING ACCOMMODATION OF ISLAM AND THE 

POTENTIAL OF REASONABLE ACCOMMODATION

This thesis sets out to examine the extent to which Irish law accommodates religion, 

and Islam in particular, and suggests an approach to accommodation of future claims. 

Chapter 2 details key concepts that recur throughout the thesis; freedom of religion, 

equality/discrimination measures, and secularism. FurthenTiore, in order to articulate an 

ideological foundation for the thesis, a nonnative basis for reasonable accommodation 

of religion is explained. In Chapter 3, the concept o f reasonable accommodation of 

religion under Canadian law is explained. In brief, it is argued that this legal concept 

advances the freedom and equality of religious groupings, while at the same time

elem ent within the M uslim  population, but bristle at m edia coverage they feel unfairly and 
reck lessly  treats the com m unity as one hom ogenous whole.

Ibid. F itzgerald notes that U K -based mem bers o f  radical fringe groups such as the now  disbanded al- 
Muhajiroon tried to recruit in Ireland but failed to gain a foothold.

Scharbrodt, note 43, at 333-334 , states that its establishm ent “interestingly coincided with the media 
controversy around Satardien’s com m ents”.

See Press R elease o f  the Irish C ouncil o f  Imams, 15 Septem ber 2006, and Mary Fitzgerald, “Ireland’s 
M uslim s forging an identity” The Irish Tim es, 13 October 2006.

Charlie Taylor, “M uslim  group urges acceptance o f  niqab”, The Irish Times, 6 February 2010. 
However, as Scharbrodt observes, note 43 , at 336, the authority o f  the C ouncil, as w ell as the IFI and 
ICCI to represent Irish M uslim s has been questioned:

W hile organisations such as the Islam ic Foundation o f  Ireland, the Islamic Cultural Centre o f  
Ireland or the Irish C ouncil o f  Imams have em erged as the public faces o f  Islam in Ireland, the 
majority o f  M uslim s living in Ireland have no officia l affiliation with them. H ence, the question o f  
how representative these organisations are needs to be raised -  a problem that exists with all 
M uslim  organisations in Europe.
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protecting the rights and interests of individuals and institutions required to 

accommodate religious claims. Chapter 4 explores Europe’s accommodation of Islam 

by examining the case law emanating from the European Court of Human Rights 

(ECtHR). In Chapter 5, the focus is on the Irish legal system. Through an examination 

of constitutional provisions and case law, it is argued first that there is an existing duty 

to accommodate religion, and secondly that the concept of reasonable accommodation 

contains useful principles which may guide the judiciary, the legislature and the 

executive in detennining the appropriate scope of this duty for religions such as Islam. 

Chapter 6 concerns Irish equality legislation as it developed in line with EU directives. 

Chapters 7, 8 and 9 concern Employment, Education and Healthcare respectively. In 

each of these chapters there is an analysis of the practical application of the principles 

worked out in earlier chapters to the workplace, classrooms, and hospitals.

When the term “accommodation of Islam” is used, this should be understood as 

accommodation of religious needs of Muslims. This concept is capable of vast breadth, 

as even a basic understanding of Islam reveals. Islam means “submission” or 

“surrender” to the will of God. The Quran, as the holy book of Islam, is believed to be 

the direct word of God, as revealed to the Prophet Muhammad. It is the primary source 

of Islamic law, or sharia. Sharia law is all-encompassing. As noted by Esposito:

The Sharia is believed to be God’s law for the entire Islamic community, indeed 

for all humankind. In the final analysis, God is the sovereign ruler of the world, 

head of the human community, and its sole legislator. As a result, Islamic law is 

as much a system of ethics as it is law, for it is concerned with what a Muslim 

ought to do or ought not to do. All acts are ethically categorized as: (1) 

obligatory; (2) recommended; (3) indifferent or permissible; (4) reprehensible but 

not forbidden; or (5) forbidden. To break the law is a transgression against both 

society and God, a crime and a sin; the guilty are subject to punishment in this life 

and the next.^^

John L. E sposito, Islam : The S tra igh t P ath  (revised ed, Oxford U niversity Press, 200 5 ), at 87-88. 
E sposito also states, at 78, that the literal m eaning o f  sh aria  is “the road to the watering h o le ,” the clear, 
right or straight path to be follow ed. H ow ever, the Q uran  does not provide an exhaustive body o f  laws. 
Therefore, a science o f  law or jurisprudence {ftqh) developed over time. This discipline “sought to 
ascertain, interpret, and apply G od’s w ill or guidance (Sharia) as found in the Quran to all aspects o f  
life” . There are four main sources o f  law; the Qurarr, Sunna  (the traditions or know n practices o f  
M uhammad preserved in tradition reports know n as hadith)\ Q iyas  (analogical reasoning), and Ijma  
(consensus o f  the com m unity).
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Therefore, since Islam is a “comprehensive social blueprint”^̂  it might seem illogical, 

or at least insufficient, to ask to what extent the European and Irish legal orders can 

accommodate the religious needs of those who subscribe to a system of law that they 

believe to be comprehensive. However, it is not the focus of this thesis to discuss the 

wholesale recognition or adoption of sharia law as a parallel legal system in the State. 

Instead, the focus is on accommodation through making adjustments to generally 

applicable law, and also providing positive measures that aim to pemiit the achievement 

of equality in diversity.^' In line with Fetzer and Soper’s definition of “religious needs”, 

this thesis discusses “those practical devices that are necessary to practice an orthodox 

form of a particular religion”. T h e  “practical devices” which are discussed throughout 

the thesis are those that have arisen in case law concerning employment, education and 

healthcare. Therefore, issues such as religious clothing, worship, dietary requirements, 

and conscientious objections are examined. While there are other important religious 

needs which Irish Muslims may seek to have accommodated,^^ it is submitted that the 

issues arising frequently in the workplace, classroom and in healthcare settings are of 

relevance to most Muslim citizens in their everyday lives. At the same time, an effort 

will be made to avoid essentialising Islamic practices, as it must be recalled that Islam 

is one of the most heterogeneous faiths;

Far from being homogenous, Islam is practised and observed differently across 

countries and cultures. Embracing some 1.4 billion people, ranging from the taxi

“  Ibid, at 88.
See D om inic M cGoldrick, “A ccom m odating M uslim s in Europe: From A dopting Sharia Law to 

R elig iously  Based Opt Outs from Generally Applicable L aw s” (2009) 9(4) Human R ights L aw  R eview  
603 for an explanation o f  the difference. M cG oldrick states, at 618, that whether the increasing number 
o f  M uslim s in Europe should be accom m odated by a general adoption o f  a sharia  law system  is perhaps 
the w rong question because “it is not at all clear w ho, beyond som e radical Islamist groups, is asking for 
it” . This thesis w ill also not address the question o f  the com patibility o f  sharia  law system s with 
dem ocracy or human rights, except to the extent that the decision  in Refah P a rtis i v Turkey Application  
N os. 41340 /98 , 41342 /98 , 41343 /98 , (2003) 37 EHRR 1, D ecision  o f  31 July 2001 (Chamber) and 13 
February 2003 (Grand Chamber) is d iscussed in Chapter 4.

Fetzer and Soper, note 12, at 23.
M ost notably, the issue o f  the availability o f  m osques is frequently raised. Ebou Ndure, Imam  at 

K ilkenny Islam ic Centre states:
Identifying suitable places o f  w orship is a big challenge. W e don’t expect to have the sam e as in 
our countries o f  origin, but the com m unity in Ireland is grow ing, and people need proper places to 
pray. At the m om ent many M uslim s are gathering for prayers in places like warehouses and 
private hom es across the country. It’s not just about worship; it’s also about having som ew here to 
m eet and get to know  other M uslim s.

Quoted in Mary Fitzgerald, “The Future o f  Islam ic Ireland” The Irish  Times, 12 February 2011,
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driver in Indonesia who unfiirls his prayer mat at the side o f the road when he 

hears the muezzin, to the Egyptian student who wears her sequinned headscarf 

with the latest boho chic fashion, its vast territory stretches eastward from the 

west coast o f Africa to Indonesia.^"*

As jurisdictions with large Muslim populations and experience in legal 

accommodation requests, France, Germany and the United Kingdom are referred to at 

different points throughout this thesis. These nations illuminate the influence of 

political and historical factors in approaches to accommodation. Fetzer and Soper have 

tested various theories to explain the varying responses o f these three n a t io n s .F ir s t ,  

the theory labelled “resource mobilization” sees politics as a contest o f competing 

actors, with the outcome affected by their relative resources. It is often argued that 

internal dynamics within the Muslim community have hampered its efforts to “bargain 

effectively with the state”, and that “communal unity, coherent organizational resources 

and the strategic placement o f communal personnel in elite positions” are all vital 

factors that go towards achieving concessions.^^ Second, the theory o f “political 

opportunity structures” focuses on political institutions and holds that key regime 

characteristics -  such as whether a polity is a unitary or federal one; the type of 

electoral system, and the separation o f powers -  all affect policy outcomes. As an 

example, due to very different citizenship laws, a higher percentage o f UK Muslims 

than German Muslims are citizens, and as a result the fornier group have “myriad 

political opportunities for activism at their disposal” .^’ Finally, the focus o f the 

“political ideology” theory is on ideas. This theory contends that a nation’s political 

ideology, particularly ideas about citizenship, nationality and pluralism, shape how the 

State resolves issues related to immigrant rights. For example, in France, the republican

Mary Fitzgerald, “N ad ia’s W edding” The Irish Times, 3 June 2006. See also Mary Fitzgerald, “The 
Faces o f  Islam; a guide to its key concepts” The Irish Tim es, 3 June 2006 , where Fitzgerald sets out the 
Five Pillars o f  Islam w hich, notwithstanding differences in sects, broadly form the basis for being a 
M uslim: the shahada  (profession o f  faith), sa la t (the five daily prayers), zaka t (alm s giving), saw m  
(fasting during the month o f  Ramadan) and hajj (m aking the pilgrim age to M ecca). H ow ever, Saeed  
com m ents that it is a mistake to assum e that all M uslim s in the W est are fully practising, com m itted  
M uslim s and reminds us there are those w ho are sim ply nominal or “cultural” M uslim s. A bdullah Saeed, 
“M uslim s in the W est; attitudes to full participation” in G eoffrey Brahm L evey and Tariq M odood eds, 
Secularism , R elig ion  an d  M ulticu ltural C itizenship  (Cambridge U niversity Press, 2009) 200, at 204.

Fetzer and Soper, note 12.
^^Ibid ,a l 7-10.

Ibid, at 10-13. Furthermore, the political centralisation o f  pow er in France m eans that M uslim s must 
aim for national legislation when seeking change. H ow ever, in the UK , the diffusion o f  political pow er  
has meant that city o fficia ls in areas such as Birmingham have worked c losely  w ith ethnic groups and 
taken their demands seriously.
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tradition favours a philosophy o f integration rather than accommodation. In the UK, 

there is arguably greater emphasis placed on the idea o f managing relations between 

diverse groups.

Fetzer and Soper introduce a fourth explanatory theory: “religious institutions and 

church-state history”. They argue that public policy on accommodation varies 

according to the inherited relationship between church and state in each nation.^^ The 

central thesis o f the authors is that in conjunction with the other theories, “ [cjhurch- 

state traditions shape the ideological context through which state accommodation of 

Muslim religious practices plays itself out” .’° The authors summarise that the level o f 

accommodation o f Muslims is high in Britain, low in France and medium in 

Gennany.^' They conclude that “ [s]ome states have more easily accommodated 

[Muslim] religious needs than others because they have well-developed relations 

between political and religious institutions” .̂  ̂ In summary, as this brief discussion o f 

the work o f  Fetzer and Soper shows, the backdrop o f history and politics must be borne 

in mind during the course o f this discussion o f legal accommodation, and in particular 

the variety o f relationships which may potentially exist between Church and State is an 

important factor to consider.’^

As regards Huntington’s prediction of a clash o f civilisations,^"' the current Irish 

position does not appear to reflect such a conflict, and the passage o f Ireland’s voyage 

with new faiths on board has been relatively smooth, as discussed in the following 

section.

Ibid, at 13-15.
at 16.

™ Ibid, at 20.
A pplying the Church-State theory to the three countries, Fetzer and Soper exam ine three public policy  

issues in each jurisdiction:
(i) The accom m odation o f  M uslim  religious practices and teaching in public schools;
(ii) State funding for Islamic schools;
(iii) Regulation o f  the building o f  mosques.

They contend, at 60-61 , that accom m odation o f  M uslim s in the U K  has been shaped by the existence o f  
the established Church. This legitim ates the expectations o f  M uslim s to have State-funded religious 
schools, for exam ple. In France, the authors argue, at 97, that laTcite has been a very pow erful political 
reality for M uslim s and has made it difficult for them to argue for recognition o f  their particular religious 
needs. In Germ any, the authors note, at 129, that the issue is whether the State is w illing to expand its 
informal religious establishm ent and consider Islam as a public corporation, despite the fact that M uslim s 
were not party to the original com prom ise in that country. This status w ould secure various privileges for 
the com m unity. W hile German society is not “convulsed over h ijab-w earing  teenagers the w ay France 
is”, only a few  L ander  provide M uslim  schoolchildren with the religious instruction offered to most 
Christian students, and in this and other respects, German policy is less accom m odating to M uslim s than 
is British policy.

Ibid, at 20.
The relationship between Church and State in Ireland is exam ined in Chapter 5.
See Section 1.2 o f  this chapter.
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4. EMBRACING DIFFERENCE IN IRELAND 

4.1 Official Policies and Strategies

There has been much ink spilled on the various integration strategies that a host society 

dealing with immigration ought to adopt7^ For a long period o f  time, multiculturalism  

was in vogue in Europe. Although its meaning is a fiercely contested concept, in broad 

tenns it may be stated that this policy pennits different groupings to coexist side-by- 

side in society. An advantage o f  multiculturalism is that preservation and 

accommodation o f  culture is pennitted, and attempts to coerce groups to change to “our 

way o f  doing things” are discouraged.^^ It may be described as a “salad-bowl” rather 

than “melting-pot” approach. However, multicultural societies often begin to question 

whether their liberal democracies are being undennined by cultural difference. 

Furthennore, multiculturalism has been blamed for ghettoisation and isolation o f  

religious or ethnic groups from host societies.’  ̂ When discontent explodes in terrorism 

or rioting, politicians have often denounced multiculturalism, and reached for 

integrationist po l i c i e s . Po l i c i e s  that stress integration are lauded for their promise that

As the discourse is situated in the realm o f sociology and social and political philosophy, it shall only 
be outlined in order to provide a b rief backdrop to Ireland’s experience o f the recent change from a 
religiously hom ogenous to a more diverse society.

One o f  the best-known political philosophers in this area, Will Kymlicka, provides a liberal defence for 
a model o f  equal citizenship that incorporates differentiated rights for minority social groups. Kymlicka 
coined the term “group-differentiated rights” , and contends that such rights realise liberal equality, while 
other models o f universal citizenship merely reflect formal equality. See Will Kymlicka, M ulticultural 
Citizenship: A Liberal Theory o f  M inority Rights (C larendon Press, Oxford, 1995).

M cGoldrick summ arises: “The fundam ental challenge for the theory has been the issue o f  supporting 
illiberal cultures, particularly those that do not have at least a formal premise o f  gender equality” . 
D om inic M cGoldrick, “M ulticulturalism  and its D iscontents” (2005) 5(1) Human Rights Law  Review  27, 
at 36.

Taylor states that multiculturalism is m isunderstood, and that it has unjustifiably “becom e a suspect 
term in much o f  Europe today” . He states that this is “all about Islam ” and that people had an erroneous 
understanding o f  multiculturalism that it involved “lim itless acceptance o f  different forms o f  life” that 
could allow  a society with ghettos to develop. He. states that “in its original notion (for instance in the 
Canadian case) m ulticulturalism  was seen as a procedure for integration”, and secondly, the “trem endous 
assim ilative force” o f  the modern way o f life means that it is practically impossible for com m unities to 
retain their “w hole original life-form ” unless they succeed in rem oving them selves from the mainstream, 
the way the Am ish or certain com m unities o f  Orthodox Jews have done. Charles Taylor, “W hat is 
Secularism ?” in Secularism, Religion and  M ulticultural Citizenship, note 64, xi, at xiii-xiv. Taylor 
concludes, at xiv:

The real m enace is that o f  failed integration, where young people, who have lost much o f  their 
original language and culture, nevertheless cannot make a go o f  their lives in our societies, 
because they lack the skills and training (including crucially the linguistic skills), or because they 
suffer discrimination.

A fter the defeat o f  the Lisbon Treaty in June 2008, there was some speculation that im m igration w as a 
w orrying issue for voters. The Fianna Fail TD Chris A ndrew s rem arked in the Dail;
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minorities will subscribe to an overarching common and shared identity. However, if

taken to an extreme, such policies effectively demand abandonment o f cultural or
80religious uniqueness and may result in an ethos o f assimilation.

The sudden increase in inward migration to Ireland from the mid-1990s onwards
81led to increased religious diversity, and a quest for coherent immigration policies. In 

2010, Honohan and Rougier completed a report that addresses the framework within 

which issues o f tolerance arise in contemporary Irish society. The report was set in the 

context o f  Ireland’s participation in a major EU Research project entitled ACCEPT  

p l u r a l i s m }^ The project investigates whether European societies have become more 

or less tolerant during the past 20 years. The authors note;

As large-scale immigration into Ireland began later than many west European 

countries -  taking place only in the last twenty years -  immigrant cultural 

minorities represent a new phenomenon. In 1996 Ireland reached its migration 

‘turning point’; a decade later, in 2006, non-Irish nationals represented 

approximately 10% o f the population ... The most significant development in 

religious diversity is represented by the growth o f Muslim and Orthodox 

communities. While these changes have already posed certain issues of 

integration and accommodation, many o f the claims and challenges deriving from 

cultural diversity have yet to arise.

The authors state: “Given the drive to promote a Gaelic and Catholic Ireland that

M ulticulturalism  is not the way forward and strict integration is the best option. W hen one 
considers the exam ples o f  France and England, one will realise diversity has brought considerable 
problems. Ireland must address this matter.

Q uoted in Ruadhan Mac Cormaic, “Losing our imm igrants in a fog o f vague intentions” The Irish Times, 
3 July 2008. See also Kevin M yers, “An Irishm an’s D iary” The Irish Times, 16 September 2005:

W hen I see a wom an shrouded in full burka in the centre o f  Dublin, my heart does not race with 
pride at the m ulticulturalism  we are importing, for this is aggressive and m onocultural intolerance, 
in a studied and disdainful rejection o f  our ways. The burka proclaim s its w earer’s m odesty and is 
an explicit declaration o f  the imm odesty o f  women who do not wear it.

See Rory Byrne, “Enforced integration the tool o f  oppression” The Irish Times, 3 N ovem ber 2006, who 
m entions ghettos o f  Turks in Germany and Algerians and M oroccans in Brussels and Paris and states that 
the m ulticulturalism  experim ent has failed. However, he also rejects “enforced integration” typified by 
the 2004 French law on banning religious symbols in schools.

See Ruadhan Mac Corm aic, “Questions get tougher” The Irish Times, 22 Decem ber 2007, who notes 
that in 1999, the first sentence o f  a draft docum ent on im m igration and asylum produced by the 
Progressive Democrats read: “Ireland needs an imm igration policy” .

See http://accept-pluralism .eu/H om e.aspx (visited 30 December 2011). The project was funded by the 
European Com m ission under the Seventh Fram ework Programme.

Iseult H onohan and Nathalie Rougier, Tolerance and Cultural D iversity D iscourses in Ireland, 
(European U niversity Institute, Robert Schuman Centre for A dvanced Studies, Septem ber 2010), at 3.

19



succeeded the foundation o f the state, it may be argued that the idea o f tolerance was 

not a central term in the discourse o f diversity in Ireland” . I t  certainly appears that the 

wholesale promotion o f tolerance and respect for moral, cultural and religious diversity 

is a relatively recent phenomenon.*^ In 2001, the Irish Government launched a three- 

year national anti-racism awareness programme entitled “Know Racism” with the aim 

o f stimulating an awareness o f racism and respect for cultural diversity. This was 

followed in 2005 by the launch o f  the National Action Plan Against Racism 2005-2008 

(NPAR). This Plan stressed the importance o f developing “reasonable and common 

sense measures to accommodate cultural diversity in Ireland” and its overall aim was to 

provide “strategic direction to combat racism and to develop a more inclusive, 

intercultural society in Ireland based on a commitment to inclusion by design”.*̂  It is
S7noteworthy that the NPAR refers to reasonable accommodation and interculturalism 

throughout, stating for example:

The priority is to apply a ‘whole system ’ approach to ensuring that access to and 

the delivery o f public services make reasonable accommodation o f cultural 

diversity and take positive action measures, with reference to broader equality 

policy including the use o f equality reviews and equality action plans.

Around this time, the National Consultative Committee on Racism and Interculturalism 

(NCCRI)*^ began to actively promote a strategy o f “ interculturalism”, which is a fonn

Ibid, at 24. The authors also state, at 30:
Ireland has had to generate im migration and integration p olicies against a background o f  rapid 
change, lim ited experience, and, until recently, a largely monocultural society. There w as no 
official ‘planning process’ regarding immigration, and it has been argued that, initially, and for a 
number o f  years, Ireland lacked a coherent integration policy  and that ‘the dominant econom ic  
ethos o f  la issez  fa ir e  translated into an amalgam o f  piece-m eal policy statements and reactive 
policy  responses to im m ediate issu es’ and to a certain attitude o f  ‘w elcom e if  you fit our national 
interest’. . . .

The State legislated for em ploym ent equality in 1998, and equality in. the provision o f  goods and 
services in 2000, as shall be discussed in detail throughout this work. H ow ever, the focus here is on 
integration strategies.

Department o f  Justice, Equality and Law Reform, P lann in g  f o r  D ivers ity : N a tion a l A ction  Plan  
A gain st R acism  200 5 -2 0 0 8  (D ublin 2005), at 27.

The Glossary o f  K ey C oncepts, ib id , at 38, states:
‘R easonable accom m odation o f  d iversity’ in the context o f  this Plan m eans a taking account o f  the 
practical im plications o f  cultural diversity in the design and im plem entation o f  policies, 
programmes and organisational practices. It is about m aking adjustments and providing special 
treatment and facilities to secure an inclusion for black and minority ethnic people.

** Ibid, at 99.
89 The NCCRI w as established in 1998 as an independent expert body focusing on racism and 
interculturalism. It was a partnership body w hich brought together governm ent and non-governm ent

20



o f “two-way street” integration:

Developing a more inclusive and intercultural society is about inclusion by 

design, not as an add-on or afterthought. It is essentially about creating the 

conditions for interaction, equality, understanding and respect where racism is 

effectively challenged. In taking this approach the NCCRI embraces the concept 

that ‘one size does not fit all’, and that by planning for and accommodating 

cultural and ethnic diversity, everyone will benefit.^^

In July 2007, the Office o f the Minister for Integration (OMI) was established as a 

response to the scale o f migration to Ireland. The OMI published a Statement on 

Integration Strategy and Diversity Management, which set out the following key 

principles designed to infonn and underpin State policy with regard to integration;

• A partnership approach between the Government and non-governmental 

organisations, as well as civil society bodies, to deepen and enhance the 

opportunities for integration.

• A strong link between integration policy and wider state social inclusion 

measures, strategies and initiatives.

A clear public policy focus that avoids the creation o f parallel societies, 

communities and urban ghettoes, i.e. a mainstream approach to service 

delivery to migrants.

A commitment to effective local delivery mechanisms that align services to 

migrants with those for indigenous communities.^'

The Statement sought to stress the concept that integration is a “two-way process

organisations. H ow ever, it was closed  at the end o f  2008 as a result o f  Governm ent cutbacks. See Chapter 
8 for reference to the N C C R I’s D iscussion  Paper on W earing the H ijab  in Irish Schools.

P rogress an d  P lans: P rogress  R eport 2002 -2004  + Stra tegy S tatem ent 2 0 0 5 -2007  (N CC RI, 2004), at 
2. See also Spectrum , The Journal o f  the N ational C onsu lta tive C om m ittee on R acism  an d  
Interculturalism  (Issue 12, September 2006), at 29:

An intercultural approach is the developm ent o f  strategy, policy  and practice that promotes 
interaction, understanding, respect and integration betw een different cultures and ethnic groups on 
the basis that cultural diversity is a strength that can enrich society, without g lossing over issues 
such as racism. Interculturalism is now  replacing earlier approaches such as assim ilation and 
m ulticulturalism.

O ffice o f  the M inister for Integration, M igration  N ation: S tatem ent on In tegration  S tra tegy  an d  
D ivers ity  M anagem ent (D ublin, The Stationery O ffice, 2008), at 9-10.
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requiring mutual adaptation”.

In terms o f  reaching out to “institutional Islam”, in February 2007, the then 

Government put relations between the State and religious bodies on a fonnal plane for 

the first time when it announced a Structured Dialogue between State and church, faith 

communities, philosophical and non-confessional b o d i e s . A  series o f  bilateral 

meetings with the dialogue partners was planned, along with an annual assembly o f  all 

partners.^'' Furthermore, at the level o f  inter-faith understanding, the Dublin Inter- 

Religious Council was set up in December 2010.^^

W hile these strategies and policies are noble in theory, the practice is o f  course 

another issue. W hile the successes and failures o f  the State’s implementation o f  its 

targets is a matter that is beyond the scope o f  this study, it is submitted that the 

infrastructure clearly demonstrates a policy base that is favourable to reasonable 

accommodation as a legal concept. It shall be demonstrated that reasonable 

accommodation aims to achieve equality in diversity, and that it considers the rights as 

well as the responsibilities o f  both the party seeking accommodation and the party from 

whom accommodation is sought. In a broad sense, the State has committed itself to

Ibid, at 17. Furtherm ore, in September 2010, a M inisterial Council on M igrant Integration, com posed 
o f  migrants and operating on a regional basis, was established in order to advise the Governm ent on 
issues faced by m igrants in Ireland. See
http://w w w .integration.ie/w ebsite/om i/om iwebv6.nsf/page/aboutus-m inisterialcouncil-overview-en#m ore 
(visited 30 D ecem ber 2011).

The Taoiseach o f  the time Bertie A hem  set out his intentions as regards the aims o f  the Structured 
Dialogue:

I believe this dialogue will be a new and important strand in the civic and political culture o f  this 
State. This process will build better understanding across a more diverse society. It will also 
advance to a new and more appropriate basis the relations o f  mutual respect and engagem ent 
between the civil authorities and those who lead our churches, faith com m unities and non
confessional bodies, which have been so significant in shaping the ideas, values, and even 
identity o f  so many o f  our people ... It is an envisaged goal o f  the process that the dialogue would 
stim ulate public interest and debate on important issues, providing a constructive contribution to 
public policy development.

See D ail D ebates, 25 April 2007, Volum e 636, available at http://historical- 
debates.Oireachtas.ie/D/0636/D .0636.200704250004.htm l (visited 30 Decem ber 2011),

Patsy M cGarry, “The Changing Face o f  Faith” The Irish Times, 10 M ay 2008. The Structured D ialogue 
had its origins in the original EU Constitution and was incorporated into the Lisbon Treaty. Ireland was 
first country in the EU to set up such a Dialogue. M eetings got back on track this year after a hiatus 
caused by the financial crisis in Septem ber 2008. See Patsy M cGarry, “First ‘structured d ialogue’ 
between church and State” The Irish Times, 20 M ay 2011.

Patsy M cGarry, “M artin to head inter-faith body” The Irish Times, 10 D ecem ber 2010. See also Ali 
Selim, “Urgent need for interfaith dialogue based on mutual trust” The Irish Times, 22 April 2008, where 
Selim suggested that visits by religious leaders to people o f other faiths as well as mutual visits to schools 
can play a vital role in strengthening interfaith relations. He also suggested inviting leaders and people o f 
various faiths to attend events o f  local and national significance stating that this would “reflect m ore 
accurately the plurality o f  Irish society” .
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accommodating rather than nulhfying cultural and religious difference, and it is onto 

this bedrock that the legal concept o f reasonable accommodation may be grafted.

Finally, one measure o f Ireland’s experience with diversity thus far can be found 

in documenting viewpoints o f those who are in the minority. In 2006, the first 

comprehensive poll o f Muslim opinion in Ireland painted “a picture o f a religious group 

who seem happily integrated in this country and accepting o f Irish society and 

norms”. I t  was revealed that 77% o f Muslims believed they were accepted in Irish 

society, while 80% believed the country’s democracy was one o f our key strengths. 

73% felt completely integrated into society, and 60% believed the Irish were tolerant o f 

Muslim beliefs. It should be noted that there were some contradictions evident. For 

instance, 58% believed Muslims should be prepared to give up parts o f their religion or 

culture if  they conflicted with Irish law. However, a majority o f 82% were opposed to 

restrictions on women wearing the headscarf to work or school. Furtheraiore, a 

minority, mostly under the age o f 26, held opinions that “might be considered harder”, 

with just over one in five believing that violence for political ends was sometimes 

justified. Furthennore, over one in three believed Ireland would be better under sharia 

law. These figures demonstrate both content and disaffection, with the implication 

being that the process of embracing difference in Ireland is a delicate and a long-tenn 

commitment.

4.2 The Impact of Islam on Irish Law

It was noted above in relation to the project ACCEPT PLURALISM, that “many o f the 

claims and challenges arising from cultural diversity have yet to arise” . This is true in 

the case o f the arrival o f Islam in Ireland. Honohan and Rougier state;

As we have seen, the Muslim community in Ireland is quite different in tenns of 

origins and socio-demographic composition from that in other EU countries. This, 

and the fact that the Irish Government and institutions have sought to establish a 

dialogue with the Muslim community and have allowed for some accommodation 

o f religious practices might be seen as the two main reasons for the absence o f

The poll w as carried out by Landsdowne Research for the Irish Independent/Prime Tim e. See Ciaran 
Byrne, “It’s hom e away from hom e but w e ’re glad to be here” The Irish Independent, 19 D ecem ber 2006.
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either major claims or problems with regard to Islam in Ireland.

Therefore, this exploration o f accommodation o f Islam is in many respects predictive. 

However, in recent times “the Islam question” has surfaced in the context o f issues 

including headscarf controversies, polygamy, blasphemy legislation and sharia- 

compliant financial services. This selection o f topics shall be explored here in order to 

demonstrate the status quo with regard to Islam’s impact to-date on the Irish legal 

system.

(i) Headscarf Controversies

Headscarf controversies have dominated the issue o f accommodation o f Islam in 

European legal systems. McGoldrick remarks: “the symbolism attached to this simple 

piece o f clothing worn by women has managed to place it within a series of major 

contemporary issues -  identity, multiculturalism, liberalism and religious 

fundamentalism”.̂ * In Ireland, the request o f a girl in a Gorey secondary school to wear 

a headscarf plunged the State into an analysis o f these major issues. Furthennore, there 

continue to be periodic calls to ban certain forms o f Muslim dress.^  ̂ Although the 

headscarf case law is set out in detail in Chapter 4,'°° and the Irish debate discussed in 

Chapter 8 ,’ '̂ it is important to note from the outset the variety o f competing rights and 

interests which the conflicts generate.

Tolerance and Cultural Diversity Discourses in Ireland, note 83, at 29.
98 See Dominic McGoldrick, Human Rights and Religion The Islamic Headscarf Debate in Europe (Hart 
Publishing, 2006), at 308.
99 Louise Roseingrave, “Cork councillor urges ban on burkas” The Irish Times, 20 August 2011. Cllr Joe 
O ’Callaghan called for a ban on burkas, balaclavas or other any clothing that masks identity, on the 
grounds of public safety. He added the burqa had no place in modern Irish society:

Wearing a burka is an affront to women in this day and age and this view has been endorsed by 
one o f our local Muslim leaders in Cork. I fail to accept that anyone with any cop-on would like to 
wrap themselves in what looks like a curtain all day.

The Accommodation o f Islam under the European Convention on Human Rights.
Reasonable Accommodation o f Islam in Education.
However, this thesis is not confined to an examination o f headscarf litigation. This is a topic which 

has been covered extensively by several authors. See inter alia McGoldrick, note 98; Dominic 
McGoldrick, “Muslim Veiling Controversies in Europe” in J0rgen S. Nielsen, Samim Akgoniil, Ahmet 
AlibaSic, Brigitte Marechal and Christian Moe eds, Yearbook o f  Muslims in Europe (Brill, 2009, Volume 
1) 427; John R. Bowen, Why the French D o n ’t Like Headscarves: Islam, the State, and Public Space 
(Princeton University Press, 2006); Christian Joppke, Veil: Mirror o f  Identity (Polity Press, 2009); 
Timothy Welch, “The Prohibition O f The Muslim Headscarf; Contrasting International Approaches In 
Policy And Law” (2007) 19 Denning Law Journal 181; Jennifer M. Westerfield, “Behind the Veil: an 
American Legal Perspective on the European Headscarf Debate” (2006) 54 The American Journal o f  
Comparative Law 637; Richard W. Bauman and Sarah L.M. Weingarten, “Keeping Religious
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First, it should be noted that although there are a variety o f  head and body 

coverings, the generic term “headscarf’ shall be used unless it is necessary to specify a 

particular gannent. A piece o f  cloth which covers the head and neck but leaves the face 

visible is known as a hijab}'^^ This is the version o f  the headscarf most comm only worn 

by M uslim wom en in the West. The niqab  covers the entire face, apart from the eyes. 

The j ilb a b  is a long and loose gown which covers the entire body, except for hands, 

face and head. The burqa  is an “all enveloping robe” which covers the entire body and 

the face and head, leaving only a mesh screen to see t h r o u g h . T h e  issue o f  whether 

and in what fonn the headscarf is required by Islam is often debated, as the references 

to w om en’s dress code in the Quran are not express.'®^ Opponents o f  the veil claim that 

not all Muslim wom en wear it as an act o f  faith or modesty. It is argued that many 

cover up because they are forced to by their male relatives, or even for the sake o f  

sectarian assertiveness or p r o v o c a t i o n .H o w e v e r ,  when these headscarf controversies 

are litigated, for the most part, courts tend to accept that the religious freedom o f  the 

veiled woman is engaged.'®^

Therefore, proceeding on the assumption that the right to religious freedom is 

engaged when any restriction is imposed on wearing headscarves, the range o f  interests 

with which this can conflict needs to be considered. Context is all-important, as the 

specific cases discussed in later chapters will demonstrate. First o f  all, the State may 

subscribe to a brand o f  secularism which militates against the expression o f  religion in

Fundam entalism  Under W raps: The Clothing Controversy In Selected European Countries” (2006) 15(1) 
Constitutional Forum  1.

Hijab  is an Arabic w ord which can be translated as “veil” .
' “''See W elch, note 102, at 182.

See Esposito, note 59, at 98:
The Quran does not stipulate veiling or seclusion. On the contrary, it tends to em phasize the 
participation and religious responsibility o f  both men and women in society. However, the Quran 
does say that the wives o f  the Prophet should speak to m en from behind a partition and 
adm onishes women to dress modestly:

And say to the believing women that they should lower their gaze and guard their modesty, 
that they should not display their beauty and charm s except what [normally] appears o f  
them, and they should draw their veils over their bosom s and display their beauty only to 
their husbands, their fathers. [24:31]

Clark states that a “limited understanding o f  the hijab as a monosem ic symbol” overlooks the multitude 
o f  reasons why M uslim women w ear the headscarf, reasons which “range from personal religious 
devotion to the cultural and political” . See Sevda Clark, “Female Subjects o f International Human Rights 
Law: The Hijab Debate and the Exotic O ther Fem ale” (2007) 19(1) Global Change, Peace & Security  35, 
at 39.

It shall be dem onstrated that the ECtHR in particular has ascribed negative m eanings to the veil in 
some o f its decisions. See Chapter 4.

M cGoldrick, “M uslim V eiling Controversies in Europe”, note 102, at 430:
Given the widespread practice in Europe o f  wearing the Islamic headscarf, it will be treated an as 
aspect o f religious belief that is at, or close to, the core or essence of the right, but not part o f  the 
‘inviolable core, o f  freedom o f  relig ion’.
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public spaces such as schools and the civil service. Particularly v^hen layers o f political 

meaning are added to the headscarf, the State might argue that stability, democracy, and 

the avoidance o f fundamentalism depend on their secular stance. Second, the rights of 

those who wish to avoid religion, and who prefer to work, or to have services delivered, 

in a non-religious environment must be c o n s id e re d .T h ird , an employer may have a 

practical or operational interest in restricting the choice o f dress worn by employees, 

which interest might relate to safety, performance or profit. The extent to which an 

employee is covered by a particular garment is often o f significance in these cases. 

Fourth, the protection o f gender equality can be used by both sides in these debates. On 

the one hand, the headscarf is understood by many to be illustrative o f the subjugation 

o f women, and it is therefore viewed as contrary to their interests to facilitate the 

practice o f wearing the gamient. On the other hand, headscarf bans may adversely 

affect Muslim women by causing them to retreat from workplaces and other public 

arenas. This leads to the issue o f potential social and economic disadvantage entering 

the equation.

With so many competing rights and interests at stake, it is little wonder that the 

case law throws up so many varied approaches to the accommodation o f the headscarf 

Bauman and W eingarten review religious clothing controversies in several countries 

and conclude that whether a law is valid, even though it interferes with religious 

freedom, “depends crucially on the particular conditions present in the country where 

the law is adopted” . T h e  authors state that the only trend which can be identified at a 

European level is the need to defer to each State’s own conception o f the appropriate 

way to balance values."^ Joppke considers that the headscarf is a “mirror o f identity” 

which forces societies to see who they are and to rethink matters such as the type o f 

public institutions they want to h av e .'"  He argues that Islam constitutes a ftmdamental 

challenge to liberalism, and that when liberal states respond to the challenge, they

See discussion o f  negative religious freedom in Chapter 2, Part I.
Bauman and W eingarten, note 102, at 2.
Ibid, at 11:

Courts and legislators work from certain prem ises about the cultural m eaning o f  religious sym bols 
and the current social and demographic circum stances in the state under consideration. The law 
makers and courts do not focus primarily on individual choice or conscience, and indeed, they 
might not even inquire into the m otivations o f  a particular individual affected by the law. 
Therefore, insofar as a them e can be extracted from recent developm ents, it might w ell be that o f  a 
considered (although by no m eans unlim ited) appreciation o f  increasing pluralism in Europe and 
the consequent need to allow  states som e room to balance values insofar as they can do so in a 
manner consistent with human rights.

Joppke, note 102.
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violate some o f their own liberal precepts; they “repress religious liberties, as in the

French and Gennan banning o f the headscarf, or encourage illiberal views and
1 1 ')practices, which seems to be the result o f British toleration”. Joppke concludes:

The Islamic headscarf is a provocation which cannot be suppressed unless the 

West denies its own values such as tolerance and religious freedoms. This is the 

central paradox o f all headscarf controversies; the headscarf is an affront to liberal 

values, but its suppression is illiberal also and as such a denial o f these same 

values."^

However, such an assessment rests on Joppke’s premise that the “burden o f proof is on 

those who deny that the Islamic headscarf implies the subordination o f women and thus 

violates a core liberal value”, w h i c h  brings us back to square one; the hotly-contested 

debates on the signification o f the veil.

The Irish school headscarf controversy did not result in litigation. In fact, thus far, 

the only Irish judicial decisions to directly involve accommodation o f Muslim practices 

involve the issue o f polygam y."^

(ii) Polygam y

The issue o f Muslim polygamy came to prominence in 2004, when it emerged that the 

Department o f Justice required Muslim men seeking naturalisation to sign an affidavit 

stating that they did not have, nor did they intend to take, a second w ife."^ In / /  v

Ibid, at Preface xi. 
at 4-5.

Ibid, at 14.
There are signs o f  other cases beginning to progress through the legal system . See “M uslim  man 

claim s breach o f  rights in prison” The Irish Times, 12 April 2011 , where it was reported that a prisoner 
obtained leave to bring judicial review  proceedings aim ed at securing his transfer from Cork prison to 
another prison. Mr Dam ache claim ed his rights under the Constitution and ECHR to practise his religion  
freely were being breached in the circum stances o f  his detention. He argued that as part o f  his faith, he 
was required to wash h im self and go to the toilet before he prayed. H ow ever, he and two other M uslim s 
were in a cramped cell with no running water and no proper toilet, and therefore he claim ed that he was 
unable to pray on occasions. He w as also on a vegetarian diet because he w as unable to get information  
on whether meat served in the prison w as acceptable under his religion.

See Carol Coulter, “W hen does a rite becom e a right?” The Irish Times, 3 July 2004. The Irish 
Council for C ivil Liberties (ICCL) condem ned this policy o f  singling out one group and requiring them  
to swear that they w ould not break Irish marriage law, stating that it “show s a deep lack o f  respect for the 
M uslim  com m unity in Ireland -  both Irish nationals and non-Irish nationals -  w ho live here in com plete 
accordance with our law s” .
Press R elease from the ICCL, available at
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the High Court was called upon to decide on the status o f a polygamous marriage.'

This case concerned the marriage o f a Lebanese Muslim man and woman in

Lebanon in 1975, which union became polygamous when the man married a second

time in 1988. Hussein Ali Hamoud had been granted refugee status in Ireland in 2000,

and sought to bring both wives and children to Ireland in order to reunify his family.

This case concerned an application, pursuant to section 29 o f the Family Law Act 1995,

for a declaration o f validity o f the first marriage. Unfortunately, no freedom o f religion

arguments were made by the applicant, and Dunne J decided the matter on the basis o f

conflicts o f law .''^  Dunne J referred to an authority on this topic (Dicey and Morris),

where a rule provided that such a polygamous marriage will be recognised in England

as a valid marriage, “unless there is some strong reason to the contrary” . The judge

stated that this “brings into play the question o f public policy”. S h e  remarked that in

the context o f  the institution o f marriage, “the public policy o f the State is informed by

the Constitution, by legislation and to an important extent by our culture and 
121tradition”. The learned judge reviewed authorities on the meaning o f marriage. She

noted that the 1995 Act does not contain a definition o f marriage but stated that it was

important to have regard to the provisions o f the Constitution dealing with the family

and education, and stated that to interpret the word “marriage” in the Act as including

polygamous marriage “would be re-writing the understanding o f marriage in this 
122jurisdiction”. She stated: “ it is impossible to equate polygamous marriage with 

marriage as understood in the Constitution”, and therefore refused to recognise the

http;//w eb .arch ive.org/w eb/20041220082859/w w w .iccl.ie/m inorities/race/04_m uslim affidavit.htm l 
(visited 30 D ecem ber 2011).

[2010] lEH C 497, 11 April 2010 (HC).
The issue o f  the validity under Irish law o f  M uslim  marriages contracted in foreign jurisdictions has 

arisen in several previous decisions, including one on the status o f  p o ten tia lly  polygam ous marriages. In 
the fam ily reunification case o f  H am za & A nother  v M inister f o r  Justice E quality  an d  Law  R eform  [2010] 
lEH C 427, 25 N ovem ber 2010 (H C), C ooke J held that at a marriage contracted under law s w hich allow  
for polygam y is capable o f  recognition provided neither party w as dom iciled in Ireland at the tim e and 
neither has also been married to a second spouse, either then or since. Therefore, provided no second  
marriage takes place, a potentially polygam ous marriage is capable o f  recognition under Irish law. 
H ow ever, H  v A w as the first case to deal with the status o f  an actually polygam ous marriage.

The parties w ere agreed that the rules o f  private international law were settled; the validity o f  a 
marriage was determ ined by the dom icile o f  the parties and the place w here it w as celebrated. An 
affidavit o f  law s sworn by a Lebanese lawyer stated that the marriage w as valid according to Lebanese  
law, and that the second marriage w as not a relevant issue, “since according to Lebanese law and 
Shari’ah, a M uslim  man in Lebanon shall have the right to marry up to four w om en”. [2010] lEH C  497, 
at 6.

Ibid, ax 64.
Ibid , at 65.
Ibid, at 70.
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marriage and grant the declaration s o u g h t . D u n n e  J concluded with the following 

remarks:

M any changes have occurred in Irish society since the bringing into force o f the 

Constitution in 1937. It is interesting to note that there have been some changes to 

the institution o f marriage. The most significant change relates to the removal of 

the constitutional prohibition on the dissolution o f marriage. Nonetheless, it is 

clear that the basic understanding and concept o f marriage in this jurisdiction has 

remained unchanged.

Other changes have taken place in Irish society and particularly since the 

enactment o f the 1995 Act. Probably the most significant change has been 

brought about by the increase in immigration bringing with it the benefits that 

flow from a vibrant multi-cultural and pluralist society. People coming to this 

country have brought their own traditions and values with them, some o f which 

will seem strange and sometimes alien to our traditions and culture. From time to 

time it is inevitable that there will be a clash o f cultures. This case provides one 

such example.'^"*

While the field o f family law is not under consideration in this thesis, this case is 

interesting for Dunne J ’s recognition o f change in Irish society. Ultimately, the alien 

tradition o f polygamous marriage could not oust the Court’s understanding o f marriage 

as a constitutionally protected monogamous concept.

(iii) B lasphem y Legislation

Article 40.6.1° o f the Constitution protects freedom of expression, and at the same time 

protects religion by providing for an offence o f blasphemy in the following terms:

Ibid, at 72-73. Enright is critical o f  this passage, and comments:
A  key assum ption animating the judgm ent -  that nothing short o f  a social and historical tsunami 
can legitim ate the reinterpretation o f  key constitutional provisions -  resonates w ith the final 
paragraphs, w hich couch an insistence on the unchanging nature o f  Irish traditions in a tokenistic  
quasi-muticulturalism.

See Mairead Enright, “H v. A: Foreign P olygam ous Marriage and Irish Law”, Hum an R ights in Ire lan d  
B log, available at http://w w w .hum anrights.ie/index.php/2011/07/12/h-v-a-foreign-polygam ous-m arriage- 
and-irish-law / (visited 30 D ecem ber 2 0 II).
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The publication or utterance of blasphemous, seditious, or indecent matter 

is an offence which shall be punishable in accordance with law.

1 ^  SThe case of Cot-way v Independent Newspapers (Ireland) Ltd  centred on a cartoon 

which was published in the Sunday Independent in the wake of the 1995 referendum 

which removed the constitutional ban on divorce. The cartoon depicted three politicians 

walking away from a priest offering Holy Communion, and in a play on the wording of 

a particular “No” campaign slogan, it stated; “Hello Progress-Bye-Bye Father?” The 

applicant sought leave to mount a prosecution for blasphemous libel, on the basis that 

the cartoon was calculated to insult the feelings and religious convictions of Catholic 

readers, by treating the sacrament of the Eucharist and its administration as objects of 

scorn and derision. The Supreme Court held that the common law crime of 

blasphemous libel was too uncertain to give content to the constitutional offence set out 

in Article 40.6. l°i. Barrington J concluded that the task of defining the crime was for 

the Oireachtas rather than the courts. Thus, the “timidity of the Court in the face of this 

interpretative task ... essentially neutralized this reference to blasphemy”. 

Furthennore, section 13(1) of the 1961 Defamation Act, which stipulated the penalties 

for blasphemous libel, presumed to exist as a common law offence, was also rendered 

obsolete by the failure of the Court to define the o f f e n c e . T h e  deletion of Article 

40.6.l “i. was recommended by the Law Reform Commission in its Report on the Crime 

of Libel in 1991, by the Constitution Review Group in 1996 and also by the Joint 

Oireachtas Committee on the Constitution in July 2008.

However, In April 2009, the Minister for Justice proposed an amendment to the 

Defamation Bill, which was then before the Oireachtas, to provide a definition of the 

offence of blasphemy. The Minister was aware of popular distaste for such an offence, 

and he informed the Oireachtas Committee on Justice that while he favoured abolishing

'-^[1999] 4 IR 484.
Gerry Whyte, “The Frontiers o f  Religious Liberty; A Commonwealth Celebration o f  the 25* 

Anniversary o f  the U.N. Declaration on Religious Tolerance -  Ireland” (2007) 21 Emory International 
Law Review  43, at 51.

Section 13(1) o f  the Defamation Act o f  1961.
http;//www.Iawreform.ie/_fileupload/Reports/rCrimeofLibel.htm (visited 30 December 2011).
R eport o f  the Constitutional Review Group (Dublin, The Stationery Office 1996), at 296-297.
First Report - o f  the Joint Committee on the Constitution: Article 40.6. L i - Freedom o f  Expression  10 

July 2008, available at http;//www.oireachtas.ie/documents/committees30thdail/j- 
constitution/report_2008/l00708-Reportl.pdf (visited 30 December 2011).
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the offence o f  blasphemous libel, the constitutional lacuna arising from lack o f  

definition o f  the offence required action.’ '̂

Part 5 o f  the Defamation Act 2009 now provides for an offence o f  blasphemy 

which is punishable by a fine o f  up to €25,000. Section 36(2) o f  the Act defines 

blasphemy as occurring where a person publishes or utters “matter that is grossly 

abusive or insulting in relation to matters held sacred by any religion, thereby 

intentionally causing outrage among a substantial number o f  adherents o f  that religion”, 

and where a person “intends, by the publication or utterance o f  the matter concerned, to 

cause such outrage”. Section 36(3) o f  the Act states that it shall be a defence to 

proceedings for the defendant to prove “that a reasonable person would find genuine 

literary, artistic, political, scientific, or academic value in the matter to which the 

offence relates”.

The blasphemy controversy is a microcosm o f  the current religious climate in 

I r e l a n d . O n  the one hand, many campaigners attacked the legislation and campaigned 

for its r e p e a l . T h e  group Atheist Ireland published 25 potentially blasphemous quotes 

on the internet, including utterances attributed to Jesus Christ, Muhammad, and even an 

exchange between the Minister for Justice and another politician in the Dail during the 

passage o f the B ill.’ '̂' Atheist Ireland posted such quotes in order to break the law and 

to make a political point about freedom o f  s p e e c h . H o w e v e r ,  in contrast to these

See Am ending the Law on Blasphemous Libel: Speech by Mr. D erm ot Ahern TD. M inister fo r  Justice, 
Equality and  Law Reform at the D ail Comm ittee on Justice, Equality D efence and W om en’s Rights, 
Wednesday, 20th May, 2009, available at
http://www.justice.ie/en/JELR/Pages/Speeches_legislation_law-reform _EU?OpenDocum ent& start=21 
(visited 30 December 2011), where the M inister stated:

As regards the offence o f blasphem ous libel, I think we would all agree that the optim al approach, 
and certainly the one that I find most preferable, would be to abolish it. As a republican, my 
personal position is that Church and State should be separate. But I do not have the luxury o f 
ignoring our Constitution.

This climate is discussed further in Chapter 5 on the Irish Constitution.
Elaine Edwards, “A theists rally over blasphem y law”, The Irish Times, 4 January 2010.
The following examples o f  allegedly blasphem ous utterances published by the group relate to Islam: 

Salman Rushdie, 1990: ‘The idea o f  the sacred is quite simply one o f  the most conservative 
notions in any culture, because it seeks to turn other ideas -  uncertainty, progress, change -  into 
crim es.’
Pope Benedict XVI quoting a 14* century Byzantine em peror, 2006: ‘Show me just what 
M uham m ad brought that was new and there you will find things only evil and inhum an, such as 
his command to spread by the sword the faith he preached.’

Available at http://blasphem v.ie/2010/01 /0 1 /atheist-ireland-publishes-25-blasphem ous-quotes/ (visited 
30 Decem ber 2011).

The group stated:
Despite these quotes being abusive and insulting in relation to matters held sacred by various 
religions, we unreservedly support the right o f  these people to have published or uttered them, and 
we unreservedly support the right o f  any Irish citizen to make com parable statem ents about
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attacks on the blasphemy legislation, some religious groups in Ireland have welcomed 

the legislation. Representatives o f  the Catholic Church were not vocal in their reaction 

to the legislation. However, the ICCI publicly approved o f the legislation.'^^ The issue 

o f support for, or rejection of, this blasphemy legislation might appear to be trivia!, in 

light o f the general consensus that it is already dead law, and that prosecutions will not 

be brought. However, various cartoon controversies demonstrate the passions which are 

fuelled by any perceived disrespect for Islam, and also the differing viewpoints which 

secular and deeply religious people in a society will hold on the limits o f freedon of 

expression. In 2005, the publication in a Danish newspaper o f several cartoons 

depicting the prophet Muhammad led to worldwide civil unrest and inter-govemmental 

tensions. Closer to home, in March 2010, Gardaf arrested seven people in Waterford 

and Cork as part o f an international investigation into an alleged plot to kill a Swedish 

artist who produced a series o f sketches depicting the Prophet Muhammad with the 

body o f a dog.'^^ Many speculated that the 2009 Act was introduced in order to avoid a 

similar cartoon controversy.'^* However, perhaps in an attempt to dispel the suggestion 

that Muslim lobbying affected the decision to define blasphemy, the Minister stated 

categorically that the Department o f Justice did not consult with any religious 

organisations, nor seek or receive any representations in relation to the legislation.'^^

Public disquiet persists in relation to the blasphemy legislation, and the possibility 

that freedom o f expression will be restricted as a response to the sensibilities o f our new 

Muslim community. An Irish Times poll revealed that 62% surveyed would support a 

referendum to remove the constitutional provision in q u e s tio n .F u r th e n n o re , it has 

come to light that certain Islamic States approve of, and are apparently emulating the

matters held sacred by any religion without fear o f  being crim inalised, and without having to 
prove to a court that a reasonable person would find any particular value in the statement.

Ibid.
A li Selim , m em ber o f  the Irish C ouncil o f  Imams and spokesperson for the Islam ic Cultural Centre o f  

Ireland made the fo llow ing com m ents about respect for Islam: “W e don’t im pose it on others but all that 
w e ask others to do with it, do not degrade it, full stop. I f  you say som ething offensive about m y prophet, 
it’s som ething that is definitely not going to be tolerated”. C om m ents m ade on RTE “Prime Tim e” 
television  programme on 12 January 2010 , available at
http://w w w .rte.ie /new s/2010/0112/primetime.html (visited 30 D ecem ber 2 0 1 1).

C onor Lally and Mary Fitzgerald, “Seven arrests over a lleged  plot to kill Sw edish cartoonist” The 
Irish Tim es, 10 March 2010. Lars V ilks, the artist at the centre o f  the alleged murder conspiracy, was put 
under police protection in 2007 after his drawings prompted a l-Q aeda  to put a $100 ,000  bounty on his 
head.

See R ob Gifford, “Irish B efuddled by N ew  B lasphem y L aw ”, NPR , 4 January 2010, available at 
http://w w w .npr.org/tem plates/story/story.php?storyId=122225249 (visited 30 D ecem ber 2011).
'” N ote 131.

http://w w w .irishtim es.com /polIs/index.cfm ?fuseaction=yesnopoll& pollid=9174& subsiteid=356  
(visited 30 D ecem ber 2011).
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law.'" '̂ O’Dell notes that as the offence is narrowly drawn and the fine is relatively 

light, the law is “neither a trap for the unwary, nor a charter for religious cranks, nor 

even a check upon valuable public discourse”. However, he suggests that the offence is 

not compatible with the ECHR, as the Strasbourg Court has held that only the risk o f  

“public disorder”, which is stronger than “outrage”, can justify the infringement on 

freedom o f expression which blasphemy r e p r e s e n t s . I n  any event, the current 

Government has pledged to review the constitutional provision as part o f a review o f  

the Constitution.'^^

(iv) Legislation for 5/iflr/a-Compliant Financial Services

The Finance Act 2010 contained measures to facilitate the development o f Islamic 

finance in Ireland. Islamic finance covers any financing arrangement compliant with 

sharia law, based on principles contained in the Quran. It is worth an estimated $700 

billion and is growing at 10% a year.''̂ "' One o f the central tenets o f Islamic financial 

law relates to the prohibition o f interest.Furtherm ore, under sharia law, active trade 

is considered a good thing, but idle gain is not, therefore the principle o f shared risk 

allocation is important. For instance, an Islamic financier of a venture can only obtain 

repayment out o f the profits o f its success where he played an active role.'^^ The 

Western system of lending is regarded by Islam as inherently unfair to the borrower.

Chair o f  Atheist Ireland M ichael Nugent states that the new law is “both silly and dangerous”;
It is silly because m edieval religious laws have no place in a m odern secular republic, where the 
crim inal law should protect people and not ideas. And it is dangerous because it incentives 
religious outrage, and because Islam ic states led by Pakistan are already using the w ording o f  this 
Irish law to promote new blasphem y laws at UN level.

See http://blasphem y.ie/2010/01 /0 1 /atheist-ireland-publishes-25-blasphem ous-quotes/
(visited 30 Decem ber 2011).

Eoin O ’Dell, “Blasphemy provisions clash with Constitution” The Irish Times, 22 July 2009.
Deaglan De Breadiin, “Agreem ent for ‘one o f  the darkest hours’” The Irish Times, 1 M arch 2 0 1 1.
M arie O ’Halloran, “Finance Bill m easures ‘lack am bition’, says Bruton” The Irish Times, 10 February 

20 1 0 .

Richardson explains the prohibition:
The most infamous prohibition in Islamic financial law is that o f  riba. Riba  is regarded as an 
unjustified gain resulting from an unfair exchange o f counter-values between parties to a 
contract and its elim ination is at the core o f the Islamic financial system. The strength o f  this 
proscription is highlighted by the fact that it is referred to in at least eleven separate instances by 
the Q u r’an ... In addition to the strong prohibition within the Q ur'an, there are also many hadith  
w hich address the issue o f  interest in Islam. One o f the m ost telling o f  these narrative 
descriptions o f the Prophet’s life reports that the M uham m ad ‘equated the taking and giving o f  
interest to com mitting adultery thirty-six tim es, or being guilty o f  incest with one’s own m other.’ 

Edana Richardson, “The Shari 'ah Prohibition o f Interest” (2008) 11 Trinity College Law  Review  78, at 
83.

Ibid, at 89-90.
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and the Islamic system “in keeping with the principle o f protecting the weak from 

exploitation o f the rich, seeks to spread the burden, ensuring that returns are more 

equitably distributed” .''̂  ̂ Various financial instruments aiming to provide customers 

with banking facilities which do not offend their religious beliefs have been developed 

by Islamic banks. For instance, sharia law permits the creation o f tradable bonds known 

as sukuk, whose holders share an ownership interest in the underlying asset, and are 

entitled to a return from any profits, but not to interest payments.'"'*

The Finance Act 2010 adds provisions to the Taxes Consolidation Act 1997 

which will treat returns on sharia  law transactions as i n t e r e s t . T h e  Act facilitates the 

creation o f investment securities similar to sukuk. The measures contained in the Act 

are aimed at wholesale financial markets. The 2010 Act represents the sole example of 

legislation tailored specifically to the accommodation o f Islam. When introducing the 

Bill, the fonner Minister for Finance, Brian Lenihan, stated that an important theme of 

the Bill was, “ [ejnhancing the attractiveness o f Ireland as a location from which to 

conduct international business” . He stressed that Islamic finance was “the fastest- 

growing sector o f the international financial services industry and it is important that we 

are in a position to attract this new type o f investment into Ireland”.

One might cynically, but perhaps justifiably, contend that rather than an 

accommodation aim, the purpose o f the legislation was to boost Ireland’s attractiveness 

to Islamic financial services as a means o f strengthening our economy in recessionary 

times. This contention is strengthened by the lack o f availability o f sharia-compWdini 

retail financial services which would assist the average Muslim citizen.'^ ' In this 

regard, the Irish Council o f  Imams welcomed the proposed tax changes. However, there 

were calls to financial institutions to launch such retail services so that Muslims living 

in Ireland do not contravene religious teachings.

Ibid, at 90-91.
Barry O ’Halloran, “C hanges to attract Islam ic investm ent ‘a first step’” The Irish Tim es, 5 February 

2010 .

See section 39 on “specified financial transactions”.
See h ttp://w w w .finance.gov.ie/view doc.asp?D ocID =6203 (visited 30 D ecem ber 2011).
The 2010  Act does not explicitly  lim it its scope to w holesale transactions. H ow ever, its impact (for 

now ) w ill be solely  on the w holesale side, since the am endm ents in the 2010  A ct do not address hurdles 
in the retail finance sector, such as the im position o f  stamp duty. The Irish Islam ic Chamber o f  
C om m erce is calling for retail finance. See http://islam ic-cham ber.org/services/certifying/islam ic- 
m ortgage-com pliance (visited 30 D ecem ber 2011).

A ll Selim  stated;
N o  institution has taken steps to introduce a product that M uslim s living here can avail of, despite 
the fact that in the UK, m oves have been made to do this, not only in terms o f  offering m ortgages 
for houses but also Sharia-compliant business loans.
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Therefore, although the Finance Act 2010 seeks to specifically accommodate 

particular proscriptions of sharia law, the precedential value of the Act is low insofar as 

the Government sought to attract foreign investment, instead o f aiming to allow 

everyone to participate fully in society on an equal footing. It is this latter aim that 

forms the basis o f the proposal for reasonable accommodation.

4.3 Conclusion

In this chapter, there has been an explanation of the issues arising in newly religiously 

diverse societies, and an outline of some of the broad themes involved when Muslim 

minorities make up part of the fabric of European, and more particularly, Irish society. 

An outline of the structure of the thesis has been provided, and it is now necessary to 

hone the normative propositions which underlie it.

Charlie Taylor, “M uslim  group urges acceptance o f  niqab” The Irish Times, 6 February 2010.
See also A li Selim , “M uslim  Entrepreneurship in Ireland”, available at
http://ww w.islam ireland.ie/articles/general-topics/m uslim -entrepreneurship-in-ireland.htm l (visited 30 
D ecem ber 2011):

The M uslim  com m unity in Ireland is em ployed in a w ide range o f  professions e.g. m edical doctors 
estim ated to be 4 000 , business men mainly in ethnic restaurants, meat industry and Halal food. 
But most o f  these M uslim  businessm en, when starting their business, did not go to Irish banks 
because the Irish banks do not provide facilities profitable to the bank and the custom er without 
violating Islam ic teachings. It is a great obstacle in the w ay o f  any business idea.
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Justifications for Reasonable Accommodation of Religion

“The test o f  courage com es when w e are in the minority. The test o f  tolerance com es when we
are in the majority.” '

Introduction

Should a woman who wishes to wear a hijab in a supermarket be pennitted to do so? 

What if  the supennarket has security rules prohibiting head coverings? Suppose the 

woman wishes to wear a burqal Would it make a difference if the head covering was a 

Jedi hood?“ Now place the woman into a civic arena such as a public school or the civil 

service.

Throughout this thesis difficult questions concerning the role of religion will 

arise, and it will be seen that diverse responses have been provided by diverse legal 

systems. In the process of teasing out these responses, some key concepts will be 

referred to repeatedly. In Part I of this chapter, the themes and controversies which arise 

shall be fleshed out at this initial stage. In Part II, the nonnative justifications for the 

thesis of reasonable accommodation of Islam shall be explored.

I. KEY CONCEPTS 

1. FREEDOMS ASSOCIATED WITH RELIGION 

1.1 Freedom of Religion

Freedom of religion first demands understanding of the concept of “religion”. However, 

this is plagued with difficulty. Ahdar and Leigh state that case law reveals two main 

methods of elucidating the meaning of “religion”; the “subjective-functional” approach

' Ralph Washington Sockman.
 ̂Helen Carter, “Jedi Religion Founder accuses Tesco of Discrimination over Rules on Hoods” The 

Guardian, 18 September 2009.
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and the “substantive-content” approach. The former approach requires the claimant to 

subjectively believe in the things or persons at the centre o f their faith, and for the belief 

system to function as a religion in the individual’s life. The substantive-content 

approach seeks to define religion by identifying its essence or core characteristics.^ In 

Ireland, the definition o f “religion” has not been addressed."^ However, Islam is 

invariably recognised as a religion, whatever definitions o f the concept a legal system 

might adopt. Therefore, delving any further into the debate o f what constitutes a 

religion is unnecessary for the purposes o f  this thesis.

In broad tenns, “freedom o f religion” is a concept which covers the freedom to 

believe and the freedom to manifest a be lie f Further sub-categories are possible. For 

instance, Edge divides religious rights into four “distinct but related” categories: the 

right to a religious belief; the right to a religious identity; the right to be a member o f a 

religious community; and the right to act on such belief, identity, or membership of a 

community.^ The list o f human rights instruments which protect freedom of religion is 

extensive. Article 18 o f the 1948 Universal Declaration o f Human Rights reads:

Everyone has the right to freedom o f thought, conscience and religion; this right 

includes freedom to change his religion or belief, and freedom, either alone or in 

community with others and in public or in private, to manifest his religion or 

belief in teaching, practice, worship and observance.^

Furthermore, Article 18 o f the International Covenant on Civil and Political Rights 

(ICCPR) 1966 declares:

 ̂ S ee R ex Ahdar and Ian Leigh, R elig ious F reedom  in the L ibera l S ta te  (O xford U niversity Press, 2005), 
at 115-122.
" See Chapter 5. There has been som e indication that religions such as Scientology are problematic. In the 
case o f  Johnson v Church o f  S cien to logy M ission o f  D ublin  L td  [2001] 1 IR 682 doubt was cast on the 
status o f  the Church o f  Scientology as a religion. The case concerned the issue o f  whether the discovery  
or disclosure o f  counselling notes arising from practices o f  Scientology known as “auditing”, and 
“training” w ould be analogous to a breach o f  the seal o f  Roman Catholic confession . G eoghegan J 
com m ented, at 686:

Furthermore, the w hole question as to whether the Church o f  Scientology is a religion or not 
remains controversial throughout the world ... I think that the absolute unwaivable privilege  
w hich probably does attach in Irish com m on law to the priest penitent relationship in the 
confessional is su i iuris and is not capable o f  developm ent in the manner suggested.

 ̂ Peter W. Edge, “R eligious rights and choice under the European Convention on Human R ights” [2003] 
Web Journal o f  C urrent L ega l Issues, available at http://w ebjcli.ncl.ac.uk/2000/issue3/edge3.htm l 
(visited  30 D ecem ber 2011).
 ̂ It should be noted that Islam does not recognise a right to convert from Islam, and that som e Islam ic  

scholarship teaches that the punishment for apostates is execution. H ow ever, this topic is outside o f  the 
scope o f  this discussion.
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1. Everyone shall have the right to freedom of thought, conscience and religion. 

This right shall include freedom to have or to adopt a religion or belief of his 

choice, and freedom, either individually or in community with others and in 

public or private, to manifest his religion or belief in worship, observance, 

practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or 

to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only to such 

limitations as are prescribed by law and are necessary to protect public safety, 

order, health, or morals or the fundamental rights and freedoms of others.^

In Canada, as shall be explained in Chapter 3, in the Supreme Court of Canada 

decision in Syndicat Northcresi v Amselem^ the majority defined freedom of religion in 

a subjective manner, by emphasising sincerity of belief, and rejecting the idea that one 

might have to prove the objective validity of one’s beliefs. However, it was held that 

once freedom of religion is triggered, the next step is considering how the exercise of 

religious freedom impacts upon the rights of others, as conduct that causes hann and 

interference with the rights of others will not automatically be protected.

At the European level, the European Convention on Human Rights (ECHR) 

protects the right to “freedom of thought, conscience and religion” in Article 9, with the 

freedom to “manifest one’s religion or beliefs” subject to certain limitations. The ways 

in which the ECtHR has afforded, in some cases, a narrow scope to the forum externum 

(external manifestation) of freedom of religion shall be explored in Chapter 4. It shall 

be demonstrated that limits on the second aspect of freedom of religion are common in 

the case of Islam.^ As Casanova argues:

As liberal democratic polities, all European societies respect and protect 

constitutionally the private exercise of religion, including Islam, as an individual 

human right. It is the public and collective free exercise of Islam as an immigrant

 ̂A rticle 18(4) relates to parental rights to respect for their convictions in education, and is set out in 
Chapter 8.
* [2004] 2 SCR 551.
 ̂ See Chapter 4, Part II.
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religion that most European societies find difficult to tolerate, precisely on the 

grounds that Islam is perceived as an essentially un-European religion.

M odem democracies have unique legal frameworks in which freedom o f religion

is situated. McCrea notes that almost all EU Member States have a constitutional

guarantee o f  freedom o f religion, and they are required to uphold the freedom as it is

expressed in the ECHR. However, “ [b]eyond this minimum, diversity reigns” , as States

accord different statuses to certain religions, even providing for established Churches."

In Chapter 5, it will be demonstrated that an authoritative definition o f “free profession

and practice o f religion” has not yet been provided in Irish case law, yet the

Constitution has been interpreted to hold the State to a duty o f generous

accommodation o f rehgion.

It is readily apparent that “freedom of conscience” is a right which often receives
12protection in tandem with “freedom o f religion” . To the extent that Islam is generally 

covered by a “freedom of religion” guarantee, the extra protection provided by freedom 

of conscience shall not be examined. However, on the issue o f conscientious objections 

based on religious belief, the lines between the concepts are blun'ed, and so there shall 

be some analysis of conscience under this rubric.'^

Finally, it is important to note that there is both an individual and collective 

dimension to the right to freedom of religion. Article 18(1) o f the ICCPR provides that 

its freedoms are to be enjoyed “either individually or in community with others” . 

Article 9 ECHR refers to the right attaching to everyone “alone or in community with 

others” .’"̂ It will be seen that some protections against discrimination are directed to

Jose C asanova, “Immigration and the new religious pluralism” in G eoffrey Brahm L evey and Tariq 
M odood eds, Secularism , R eligion  an d  M ulticu ltural C itizenship  (Cambridge U niversity Press, 2009)
139, at 145.
" Ronan McCrea, R elig ion  a n d  the P u b lic  O rder o f  the E uropean Union  (Oxford U niversity Press, 
2010), at 38. M cCrea describes how “relatively similar approaches are adopted by several groups o f  
M ember States” . For instance, N ordic countries including Denmark and Finland (but not Sw eden) are 
characterised by established Lutheran State churches.

A s discussed in Chapter 5, Article 44 .2 .1° o f  the Irish Constitution provides:
Freedom o f  conscience and the free profession and practice o f  religion are, subject to public order 
and morality, guaranteed to every citizen.

See for exam ple. Chapter 4, Part III, and the discussion o f  the case o f  Pichon an d  Sajous  v F rance 
Application N o. 49853 /99 , 2001 -X  ECHR, D ecision  o f  2 October 2001.

Som e com m entators argue that there is a poor conception o f  “group rights” in these human rights 
docum ents, as it is only through the individual that the com m unal aspects o f  freedom  o f  religion are 
protected. See D om inic M cG oldrick, “Extreme R eligious Dress: Perspectives on V eiling Controversies” 
in Ivan Hare and James W einstein eds. E xtrem e Speech a n d  D em ocracy  (Oxford U niversity Press, 2009) 
400 , at 404. M cG oldrick states that the headscarf issue can be conceived  o f  as a “quest for group 
recognition o f  ... identity”, but points to A rticle 27 o f  the International Covenant on C ivil and Political
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individuals, and that others are directed to rehgious bodies and institutions. Under Irish 

law, it is arguable that there is particularly strong protection afforded to religious 

institutions, including broad permission to discriminate in order to protect religious 

ethos.

1.2 Freedom From Religion

Fahlbeck states, “ [a] common adage tells us ‘One m an’s meat is another m an’s poison’. 

A paraphrase here could be; ‘One m an’s religion is another m an’s anathem a’”, and he 

remarks that the conflict between those who wish to manifest their religion and those 

who wish to be spared this is “at the heart o f a raging debate in Europe”.'^ It is 

important to note the existence o f “negative freedom o f religion”, i.e. if  positive 

religious freedom is the right to have a religion, then negative religious freedom is the 

right not to have a religion. This flipside tends to come to prominence in some cases 

involving Islam, when there is a claimed right to protect oneself or one’s children from 

the external manifestations o f Islam such as headscarves.'^ Furthemnore, it shall be

argued that in Ireland, the influence o f the Catholic religion in our public institutions
18such as schools can lead to infringements o f negative religious freedom.

2. EQUALITY/ANTI-DISCRIMINATION MEASURES 

2.1 Direct and Indirect Discrimination

Combating discrimination and achieving equality for all is an important aim professed 

by most nations and supra-national bodies. To this end, anti-discrimination laws are 

introduced. In the discussion o f anti-discrimination measures as they exist in the legal 

orders under review in this thesis, it is important to note the existence o f  different types 

o f discrimination on the grounds o f religion. Direct discrimination involves less

R ights as the only express guarantee o f  minority group rights. A rticle 27 ICCPR provides:
In those States in w hich ethnic, religious or linguistic m inorities exist, persons belonging to such 
m inorities shall not be denied the right, in com m unity w ith the other m em bers o f  their group, to 
enjoy their own culture, to profess and practise their ow n religion, or to use their ow n language. 

See Chapters 5 and 6.
R einhold Fahlbeck, “Ora et L abora  -  On Freedom o f  R eligion  at the W ork Place; A  Stakeholder cum  

B alancing Factors M odel” (2004) 20 In ternational Journal o f  C om parative  L abour L aw  an d  Industrial 
R ela tion s  27, at 35-36.

See the discussion o f  D ah lab  v S w itzerlan d  A pplication N o. 42393 /98 , 2 0 0 1-V ECH R 449 , D ecision  o f  
15 February 2001, in Chapter 4, Part III.

See Chapter 8, Part II.
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favourable treatment than that which would be afforded to other persons o f  a different 

religion or belief. It generally involves singling out a particular religion, and an 

example might be a sports club that refuses to admit M uslims to membership. Indirect 

discrimination occurs where a facially neutral provision, criterion or practice puts 

persons o f  a particular religion or belief at a disadvantage compared with other 

persons.'^ An example here is an employment policy that mandates that all staff in a 

hospital use anti-septic lotion containing alcohol to sterilise their hands. A  Muslim  

nurse might experience difficulty in complying with the rule that a Catholic nurse will

2.2 Religious Discrimination and Freedom of Religion

It is possible to theorise at length about the relationship between religious 

discrimination and freedom o f  religion. In the first instance, measures prohibiting 

discrimination on the ground o f  religion bolster freedom o f  religion. Vickers comments 

on the relationship between the concepts in the employment sphere: “The concepts o f  

religious freedom and religious discrimination are clearly closely related; freedom o f
^ Ireligion will be fettered if  its exercise leads to discrimination at work”.“ Thus, as shall 

be discussed in Chapter 6, the approach o f  the European Union (EU) to protecting 

religious freedom was to focus on anti-discrimination, and to adopt equality

In the US, direct discrim ination is referred to as “disparate treatm ent”, and indirect treatm ent is known 
as “disparate im pact” . Under Canadian law, the categories are “direct” and “adverse effect” 
discrim ination — see Chapter 3.

Some M uslims interpret the Quran  as injuncting touching as well as drinking alcohol. In England, a 
Tesco superm arket w orker sued his em ployer for religious discrim ination after he was asked to handle 
crates o f alcohol in a warehouse. Tesco argued that M r Ahmed was made aware during his em ployment 
induction course that he would be handling alcohol, and that every effort was made to find him an 
alternative role in the warehouse. U ltim ately, his case was dism issed by an Em ploym ent Tribunal in 
Birmingham. See “M uslim  worker loses out in booze bid”,
available at http://w w w.thisisderbyshire.co.uk/M uslim -w orker-loses-Tesco-booze-bid/story-l 1581305- 
detail/story.htm l (visited 30 Decem ber 2011).

Lucy Vickers, Religious Freedom, Religious Discrim ination and the Workplace (Hart Publishing, 
2008), at 1. N ote however, that Evans stresses that the concepts o f  non-discrim ination and religious 
liberty are not the same:

Although denying a person their freedom o f religion m ight also be an act o f  discrim ination on 
grounds o f  religion, and vice versa, this will not always be the case. For instance if  a Christian is 
perm itted to erect a church but a M uslim  is not permitted to construct a mosque this might amount 
to unlawful discrim ination. If, how ever, the construction o f  any place o f w orship is forbidden, the 
religious freedom o f  both might be violated but no question o f discrim ination on the ground o f 
religion arises.

Evans concludes that non-discrim ination “ is simply a tool that assists the realization o f  religious liberty; a 
means not an end” . See M alcolm  D. Evans, “Religious Liberty and N on-D iscrim ination” in Titia Loenen 
and Peter R. Rodrigues eds, N on-D iscrim ination Law: Comparative Perspectives (Kluwer International 
Law, 1999) 119, at 120.

41



directives. Clearly, if  the sports club that refuses to admit Muslims is brought to book 

for direct discrimination, the religious freedom of a prospective Muslim member is 

enhanced.

However, this is not to forget that permitting or requiring discrimination on the 

ground of religion can also improve freedom of religion. If a hospital states that Muslim 

nurses do not have to use alcohol-based lotion then it is discriminating on the religion 

ground in order to vindicate the religious freedom of the employee. Under the Irish 

Constitution, this particular conception of the inter-relation between religious 

discrimination and freedom of religion prevails. The conflict between a prohibition on 

religious discrimination and the guarantee of free profession and practice of religion 

was recognised in the case of Quinn’s Supermarket Ltd  v Attorney General. This case 

is discussed in detail throughout Chapter 5.

2.3 Interaction with other Equalities

Leaving aside the often complex relationship between a prohibition on religious 

discrimination and freedom of religion, there are conflicts between the prohibition of 

other fonns of discrimination and religious freedom. One which often arises is that 

between sex or sexual orientation equality and religious freedom, and this shall be 

discussed in the chapters to follow. For instance, a Muslim primary school might have a 

hiring policy that excludes women from being considered as imams, and excludes 

openly homosexual candidates from any teaching role. Equality legislation can be 

thought of as a polymer composed of several molecules. To take the UK’s Equality Act 

2010, the molecules are the eight protected characteristics of age; disability; gender 

reassignment; marriage and civil partnership; race; religion or belief; sex, and sexual 

orientation. The molecules are linked by bonds, and allowing one molecule to be 

dominant can cause a reaction whereby another is rendered impotent. For instance, a 

Muslim registrar might argue that a job requirement to officiate at the civil partnerships 

of homosexual couples puts him at a particular disadvantage.^"^ If it is decided that the 

employee ought not to be compelled to comply with this requirement, and that he ought

A s described in Chapter 4, the focus o f  the ECtHR is on freedom o f  religion under A rticle 9 rather than 
on religious discrimination.

[1972] IR 1.
See the discussion o f  Islington  Borough C ouncil v L adele  [2010] ICR 532, Court o f  A ppeal, 12 

February 2010, in Chapter 6, Part II.
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to be protected from indirect religious discrimination, then there is Ukely to be an 

immediate negative knock-on impact on sexual orientation e q u a lity .T h e r e  is no neat 

formula for the resolution o f  complex conflicts, and it may seem that the outcome 

depends on the arbitrary nature o f  decision-makers’ priorities. However, it is submitted 

that the concept o f  reasonable accommodation provides structure and some conceptual 

clarity.

The issue o f  the creation or emergence o f  hierarchies in equality law looms in the 

background o f  the discussion o f  reasonable accommodation. Where legislation provides 

for hierarchies, this will be highlighted.^^ However, issues such as the overall coherence 

o f  grounds o f  discrimination within equality legislation, as well as the appropriateness
27o f  a hierarchical system, are outside the scope o f  this thesis. Instead, the position 

taken is that there can be a tendency to regard religious equality as a lesser equality, 

which in turn can result in injustice for Muslim citizens. As Modood comments:

The response that woman, black and gay are ascribed unchosen identities while 

being a Muslim is about chosen beliefs, and that Muslims therefore need or ought 

to have less legal protection than the other kinds o f  identities, is sociologically  

naive and a political con. The position o f M uslims in Britain today is similar to 

the other identities o f  ‘difference’ as M uslims catch up with and engage with the

The tension can also involve groups or institutions rather than individuals. A rule which provides that 
all homosexual couples are to be considered as prospective adoptive parents will vindicate sexual 
orientation equality, but the Catholic adoption agency which is not exempted from the requirem ent will 
claim  interference with its religious interests.

For instance, under Irish law, section 37(1) o f the Em ploym ent Equality Acts 1998-2011 provides that 
religious, educational or medical institutions shall not be taken to discriminate in certain circumstances 
where they are acting to protect religious ethos, and yet this section must be read subject to Part III o f the 
Acts which prohibits gender discrimination. Thus, gender equality will trump the religious freedom o f the 
em ployer. See further. Chapter 6, Part II.

For an analysis o f  hierarchies in the context o f  EU anti-discrim ination directives see Christopher 
M cCrudden, “Thinking about the discrim ination directives” (2005) European Anti-D iscrim ination Law  
Review  17. M cCrudden argues that there are four different m eanings attaching to the concept o f  equality 
as a policy goal: equality as individual justice; equality as group justice; equality as protecting and 
enhancing identity; and equality as participation. He states that attem pting to achieve all o f  these goals 
will clearly lead to profound debate about the priorities between these equalities when they clash, and 
points to the US in this regard, at 19:

Evidence from the United States shows that there may, for example, be a tension between 
prohibiting age discrim ination (a classic individual justice dem and) and redistributive policies on 
race and gender discrimination. The principal beneficiaries o f the American age discrimination 
legislation are, after all, older, white males.

He concludes, at 20:
W hat is necessary, then, is recognition that different equalities are in play in different situations 
and that what is necessary is the ability o f  the protected groups to be able to engage with policy 
makers to help secure the adoption o f  the conception o f  equality that best suits their 
circumstances. W e should not prejudge the outcom e o f  that debate.

43



contemporary concept o f equality. No one chooses to be or not to be bom  into a 

Muslim family. Similarly, no one chooses to be bom into a society where to look 

like a Muslim and to be a Muslim creates suspicion, hostility or failure to get the 

job  you applied for.^*

Finally, in the discussion o f Canadian reasonable accommodation, it will be seen 

that vindicating the right to religious freedom and guaranteeing equality are alternative 

but overlapping rationales underlying the duty to reasonably accommodate religion. 

Thus, either an interference with freedom of religion, or discrimination based on 

religion must be established.

3, SECULARISM

The Oxford dictionary definition of “secular” is “not connected with religious or 

spiritual matters” , and is contrasted with “sacred” .̂ *’ In practice, concepts such as 

secular, secularism and secularisation are difficult to reduce to a one-line definition, and 

indeed, contrasting ideas about the demands o f these concepts lie at the heart o f most 

disputes about the accommodation o f religion in society.

3.1 The Changed Role of Religion in European Democracies

The history o f religious freedom in Europe can be described in broad terms as a process 

o f  gradual secularisation and modernisation.^' Machado argues that from the 

Reformation and Enlightenment onwards, the “liberal emphasis on freedom of religious 

conscience, originally meant to underscore the sacred nature o f individual religious

Tariq M odood, “M uslim s, religious equality and secularism ” in Secularism , R elig ion  an d  M ulticu ltural 
C itizensh ip , note 10, 164, at 176. Furthermore, in the context o f  the E U ’s anti-discrimination framework, 
O ’Cinneide com m ents that governm ents (and to an extent courts) treat certain forms o f  discrimination  
such as race and gender as inherently more serious than others, and that it is a concern “that the 
em ergence o f  a hierarchy o f  discrim ination grounds may lead to som e o f  the grounds, and in particular 
the difficult and com plex ones o f  disability, age and religion or belief, being neglected”. See Colm  
O ’C inneide, “M ultiple D iscrim ination and the D istinctions betw een D iscrim ination Grounds in EU Law” 
in E xpanding E qu ality  P ro tec tion s in G oods an d  Services - conference p roceed in gs  (Equality Authority,
2010 ), at 38, available at http;//w w w .equality .ie/index.asp?locID =107& docID =954 (visited 30 D ecem ber
2 0 1 1 ).

See Chapter 3, Part II.
A vailable at http;//oxforddictionaries.com /defm ition/english/secular?q=secuIarism #secular 12

(visited  30 D ecem ber 2011).
For a detailed account, see Jonatas E.M. M achado, “Freedom o f  R eligion: A V iew  from Europe” 

(2005 ) \Q R oger W illiam s U niversity L aw  R eview  A 5 \ .

44



conscience, soon became a means o f  affim iing its private, subjective and ultimately 

irrelevant character”.̂  ̂ As a result o f  the secularisation process, “state-established 

religions have come to lose their control over the political, legal, economic, cultural and 

scientific life, leaving more room for individual freedom and equality in all these 

spheres o f  social action”.M c C r e a  focuses on the EU and concludes;

Although religious institutions continue to play a role in law-making, including at 

EU level, religious bodies ... have much lower political impact than in other areas 

o f  the world. The limited nature o f  religious influence over legal norms in Europe 

is shown by the fact that, even in relation to the law governing what Casanova 

terms ‘lifeworld’ issues (namely those relating to the beginning and end o f  life, 

family and sexuality) which are the highest political priority for mainstream 

European religious ... liberal nonns o f  personal autonomy, privacy and equality 

have become increasingly dominant.^'*

While there has been a waning o f  the influence o f  religion over European legal 

systems, it should be noted that the EU recognises the competence o f  its Member States 

to have an established Church.^^ Furthemiore, although many States describe

Ibid, at 462,
”  Ibid, at 463.

Ronan McCrea, “Limitations on Religion in a Liberal Democratic Polity: Christianity and Islam in the 
Public Order of the European Union” LSE Law, Society and Economy Working Papers 18/2007, at 3. 
McCrea notes, at 1-2, that European integration arose “partly out o f horror at the consequences of 
fascism and fear o f its totalitarian counterpart, Soviet Communism”. He states that it is therefore 
unsurprising that the EU has been committed, to an increasingly explicit degree, to the liberal democratic 
system of government:

The EU recognises religion’s potentially totalitarian aspects and therefore requires certain limits 
on religious influence over the law and politics as part o f this commitment to the principles of 
liberal democracy.

This statement overlooks the positive contributions that religion makes (as discussed in Part II, where the 
case for valuing religion is made), and it must also be noted the most serious challenges to liberal 
democracy in the 20* century came from secular, rather than religious, ideologies. Nonetheless, there is 
much force to the overall argument that the EU attempts to uphold limitations on religion in the public 
sphere.

Article 17.1 of the Treaty on the Functioning o f the European Union (TFEU) states that the EU 
“respects and does not prejudice the status under national law of churches and religious associations or 
communities in the Member States”. This provision was originally introduced by Declaration (No.l 1) on 
the Status of Churches and Non-Confessional Organisations to the Final Act of the Treaty of Amsterdam, 
signed October 2, 1997,
available at http://eur-lex.europa.eu/en/treaties/dat/ll997D/htm/l 1997D.html#0133040028 (visited 30 
December 2011). Furthermore, at the Council of Europe level, the ECHR is not breached by the mere 
existence of an established Church. In Darby v Sweden Application No. 1 1581/85, Report o f the 
Commission of 9 May 1989, the European Commission of Human Rights held at [45]:

A State Church system cannot in itself be considered to violate Article 9 (Art. 9) of the 
Convention. In fact, such a system exists in several Contracting States and existed there when the
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them selves as secular, in many instances this is a secularism which has been historically 

shaped by Christianity. Augenstein argues that in European nation states, both 

“religious-communitarian and secular-laic constitutional orders substantiate state 

neutrality against the background o f  national traditions that continue to affirm Christian 

values as they have shaped Europe’s occidental worldviews’’.̂  ̂ McCrea argues that 

most European countries’ relations with their “native” Christian denominations are 

characterised by an “evolving, contested and partial nature o f ... secularity” .̂  ̂ It is 

submitted that the fiction o f  “pure” secularism ought to be abandoned where 

appropriate, in favour o f  acknowledging the extent to which the public legal orders o f  

many Western democracies are imbued with Christianity.^^ Furthennore, it must also be 

acknowledged that the entrenched public role o f  Christianity can often be accompanied 

by mistrust o f  Islam.

3.2 Privileging Christianity and M istrusting Islam

A watershed moment for the role o f  religion in the EU was generated by the European 

Constitution project. There was support from some Member States,^^ Pope John Paul II,

Convention was drafted and when they became parties to it. However, a State Church system 
must, in order to satisfy Article 9 (Art. 9), include specific safeguards for the individual’s freedom 
o f religion.

Knights views this case as an implicit acknowledgment that the existence of a State Church may cause 
problems for minority religions, and that therefore it is necessary to subject the position of the Church in 
any given State to proper scrutiny. See Samantha Knights, “Religious symbols in the school: freedom of 
religion, minorities and education” (2005) 5 European Human Rights Law Review 499, at 503.

Daniel Augenstein, “The Contested Polity, European Constitutionalism between Religion and 
Secularism” University of Edinburgh School of Law Working Paper No. 2009/13, 1 April 2009, at 7. The 
author argues that in Germany, “the principle of state neutrality is underpinned by a substantive 
commitment to a distinctively Christian culture and tradition”. The Ludin decision and its aftermath, 
discussed at Section 3.3 of this Part is an example o f this commitment. Augenstein also cites, at 9-10, the 
example o f France where laicite or liberal neutrality “privileges, in effect or intention, a secularized 
Christian culture and tradition” . In short, the faith of French Muslims is not readily susceptible to 
privatisation, and they suffer hardship in complying with laicite legislation such as the 2004 law banning 
religious symbols in schools. Meanwhile, their Christian counterparts are better able to compartmentalise 
their faith.

McCrea, note 34, at 44.
In this regard, Machado, note 31, at 517, describes the “potpourri” nature of religion in Europe, and 

notes that the right of freedom of religion and the principle of separation of Church and State are 
constitutionally recognised, “against a backdrop that is a complex mosaic of different notions o f religious 
freedom, religious confession, equality, laicism, secularism and State neutrality”. He states, at 521, that in 
the context of European public law, the principle o f separation of Church and State “must accommodate 
the way Judeo-Christian principles, traditions and doctrines have, over centuries, influenced some of the 
central social, political and legal institutions”, and remarks that these public institutions “still incorporate 
... many concepts, symbols and rituals with a religious origin and significance”.

“Germany’s President backs God reference” The Irish Times, 1 May 2004.
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and the Catholic hierarchy in Ireland^*^ and elsewhere, to include a specific reference to 

Christianity in the Constitution. Meanwhile, other States^' expressed the desire to 

remove such an explicit reference from an instrument whose development was set in a 

liberal, plural and multi-cultural era."*̂  Ratification o f the draft Constitution Treaty was 

rejected by referendum in France and the Netherlands in 2005, and the project was 

abandoned. However, large parts o f the Constitution were included in the Lisbon Treaty 

o f  2007. In the end, the Lisbon Treaty did not introduce an explicit reference to 

Christianity, as can be seen from the Preamble o f the TEU, which is cast in general 

terms;

DRAW ING INSPIRATION from the cultural, rehgious and humanist inheritance 

o f Europe, from which have developed the universal values o f the inviolable and 

inalienable rights o f  the human person, freedom, democracy, equality and the rule 

o f law.

Augenstein contends the choice that presents itself when considering Europe’s future is 

not a dichotomous one between a “Christian” and a “secular” Europe, as this 

“misperceives of the way Christianity and secularism have mutually influenced each 

other in the process o f European nation-building”."*̂ It is clear that such a stark choice is 

not palatable for a variety o f reasons, not least the recent and further projected rise in 

Muslim population.

On this point, despite the numerous policy texts deploring anti-Muslim sentiment, 

there are some troubling indications that an Islamic presence in the public sphere has

Arthur B eesley , “Hierarchy wrote to Ahern on treaty failure to include G od” The Irish Tim es, 11 
August 2004.

“France remains opposed to m ention o f  Christianity” The Irish Times. 27 M ay 2004.
Augenstein, note 36, at 1, explains the m otivations behind each view point as follow s:

In the ongoing process o f  European constitution-m aking, w here functional integration has reached  
its lim its, w here a national ethos or European dem os seem s not available and a European public 
sphere o f  collective w ill-form ation is out o f  sight, the conjuration o f  a shared Christian culture and 
tradition could, or so it is hoped by som e, gain citizens’ solidarity for the European project. 
Hence, or so the argument goes, European constitutionalism  should recognise the Christian values 
that underpin the material and institutional provisions o f  Europe’s national constitutions. 
M oreover, the shared com m itm ent to uphold and foster these values should provide a sufficiently  
thick normative basis to unite the European fam ily o f  nations. Those who oppose this normative 
ideal o f  a ‘Christian E urope’ maintain that the European liberal tradition w as precisely bom  out o f  
the Enlightenm ent desire to escape violent conflict created by religion.

Ibid, at 13. In another work, A ugenstein  build’s on L ocke’s ideas about tolerance, and argues that 
instead o f  relying on a communitarian vision o f  a “Christian Europe”, a European identity should build 
on a culture o f  religious tolerance. See D aniel A ugenstein , “A European Culture o f  R eligious T olerance” 
EUI W orking Papers, Law 2008 /04 , at 14.

47



been identified by the EU as particularly threatening to liberal democracy. Turkey’s 

membership negotiations have revealed such a n x i e t y . I n  2004, the Turkish 

government fonnulated an overhaul o f  the criminal code in order to comply with the 

Copenhagen Criteria. However, the reforms included a proposal for the 

recriminalisation o f  adultery. GUnter Verheugen, the Commissioner with responsibility 

for the Enlargement process cautioned, “Turkey should not give the impression ... that 

it is introducing Islamic elements into its legal system while engaged in a great project 

such as the EU”.'̂  ̂ The proposals were dropped soon after these comments. It is 

arguable that double standards were manifest, as the Union had not on any previous 

occasion interfered with or made adverse comment on Christian elements in the legal 

system s o f  existing Member States.'^  ̂ It cannot be denied that EU accession criteria can 

prove to be an important impetus for improving human rights in a given candidate 

country. However, there is a necessity to tread carefully, and to avoid hypocritical 

condemnation o f  Islam as it features in public life and society.'^’

In relation to T urkey’s poor record on gender equality, Fisher Onar and Muftiiler-Bap note that 
“concern for women can intermix with Orientalist assumptions on the part o f  those who oppose Turkish 
accession on culturalist grounds by attributing a static and m isogynistic character to Islam and Muslim 
societies”. See Nora Fisher Onar and M eltem M iiftuler-Baf, “The adultery and the headscarf debates in 
Turkey: Fusing “EU -niversal” and “alternative” m odernities?” 2 0 1 1 34(5) W omen's Studies Internaticnal 
Forum  378, at 381.

See “EU irked by Turkish adultery law”, available at http://news.bbc.co.Uk/2/hi/europe/3641026,stm 
(visited 30 Decem ber 2011). See also Denis Staunton, “N o entry talks w ithout reform , EU tells Turkey” 
The Irish Times, 21 Septem ber 2004. A lthough it was widely perceived that the adultery law would be 
used predom inantly against women, there were some supporters o f  the law who argued that it would 
em pow er women. As Fisher Onar and M uftiiler-Bap explain, ibid, at 384, polygamy exists in Islam but is 
illegal under Turkish civil law, and som e men used non-binding religious ceremonies to justify  infidelity, 
“while preventing pious w ives from holding m iscreant husbands accountable” . Furtherm ore, mistresses 
or “second w ives” and their children were at risk o f  being cast aside with no legal rights in these 
scenarios. Therefore, som e women supported both the crim inalisation o f adultery, as well as legal 
recognition o f religious m arriage cerem onies on par with civil ceremonies. The nuance o f  the situa:ion 
was perhaps not appreciated at EU level.

M cCrea, note 34, at 14, comments:
This objection to ‘Islamic elem ents’ contrasts strikingly with the acceptance by the Union of the 
specific invocation o f  Christian influence in the constitutions o f  EU m em ber states such as 
Ireland, Germany and Spain whose constitutions, to varying degrees name the Christian God is a 
source o f  fundam ental values or authority.

As another exam ple o f the E U ’s suspicion regarding Islam, M cCrea discusses, at 19, how EU and 
M em ber State m igration laws increasingly dem and o f  M uslim migrants that they give explicit assurances 
in relation to their acceptance o f  liberal-dem ocratic values in relation to issues o f  gender and sexuality. 
For instance, in Germ any, and pursuant to parent EU directives, Baden-W iirttem berg and Hesse proposed 
citizenship exam inations which focused on the question o f  religion, and Islam. Questions in the Hesse 
exam ination asked im m igrants; “A w om an should not be allowed to move freely in public or trivel 
unless escorted by a close m ale relative. W hat is your standpoint on this?” The Baden-W iirttem berg e:cam 
asked w hether the Septem ber 11* hijackers were “terrorists or freedom fighters” . See 36-37.

In his study on religion and the public order o f  the European Union, M cCrea concludes that the EU 
appears to attribute a higher level o f  acceptance o f  secularism and liberal dem ocracy to Christian 
denom inations than to Islam. He notes that symbolic and institutional privileges are often granted to 
culturally entrenched Christian religions in M em ber States. However, he em phasises that does not n'.ean
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Many examples demonstrating the privileged position o f  Christianity in putatively 

secular public arenas are analysed throughout this thesis, including the ECtHR 

classroom symbols case law"̂ * and the Irish Garda turban controversy.'^^ Furthennore, 

the 2011 ECtHR decision in Lautsi v Italy^^ is revelatory o f  the ingrained nature o f  

Christian sym bology. The case concerned the compatibility with certain ECHR rights 

o f  the presence o f  crosses in Italian public classrooms. The Italian Government argued 

that the retention o f  crucifixes in schools was a matter o f  “preserving a centuries-old
51 52tradition”. Despite holding that the crucifix is “above all a religious symbol”, one o f  

the key holdings o f  the Grand Chamber approved this tradition argument, and it was 

held that deciding whether or not “to perpetuate a tradition falls in principle within the 

margin o f  appreciation o f  the respondent State”.

In its principal holding that the presence o f  crosses in Italian public classrooms 

did not breach the right to education and freedom o f  thought, conscience and religion o f  

the applicants,^"  ̂ the Lautsi decision goes against the grain o f  earlier headscarf cases 

involving M uslims, which demonstrated a move by Europe towards the removal o f  

religion from the public sphere;^^ a movement which can be characterised as part o f  the 

new wave o f  secularisation.

that the Union would accept a Christian theocracy and reject a M uslim one. Rather, there is a fear that 
M uslim s would permit an inappropriate degree o f religious influence over affairs that the EU regards as 
properly secular:

The public order o f the EU requires lim itations on the political ambitions o f  all religions. 
However, the EU appears not to perceive that the same danger o f  religious domination o f  the 
political arena arises from Christian dom inations as from M uslim denom inations. In effect, is 
assumes that the actual impact o f  the privileges granted to culturally entrenched Christian 
denom inations will be m oderated by shared cultural assum ptions (shared also by the Christian 
faithful) relating to the limited nature o f the perm issible influence o f religion over law and 
politics.

M cCrea, Religion and  the Public O rder o f  the European Union, note I I , at 215-216.
See Chapter 4, Part II.
See Chapter 7, Part II.
Application No. 30814/06, Decision o f  3 N ovem ber 2009 (Cham ber) and 18 M arch 2011 (Grand 

Chamber). D iscussed in detail in Chapter 4, Part IV.
Ihid, at [36]. The Italian G overnm ent argued that the sign o f  the cross could be perceived not only as a 

religious symbol, but also, “as a cultural and identity-linked symbol, the symbol o f  the principles and 
values which formed the basis o f  dem ocracy and western civilisation” . It was pointed out that the symbol 
appears on the flags o f  a num ber o f  European countries. The presence o f  crucifixes reflected the “close 
relations between the State, the people and Catholicism  attributable to the historical, cultural and 
territorial developm ent o f  Italy and to a deeply rooted and long-standing attachm ent to the values of 
Catholicism ” .

Ihid, at [66].
”  Ibid, at [68].

Article 2 o f  Protocol No. I and Article 9 ECHR.
See discussion in Chapter 4, Part II.
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3.3 Islam as a Challenge to Secularisation

Just as it appeared to be disappearing behind the curtains as the last century drew to a 

close, religion, and in particular Islam, has taken centre-stage once more. If 

secularisation is understood as an inevitable process o f increased waning o f religious 

belief, increased privatisation and diminished relevance o f religion generally, then 

Islam presents a challenge to the previously shared assumption that modem 

democracies were on a trajectory o f secularisation. Fetzer and Soper agree that while 

religion became less politically important in the middle decades o f the 20'*’ century in 

Europe, the migration o f large numbers o f Muslims “poses a new challenge to the 

existing church-state arrangements and has resurrected somewhat dormant religious 

disputes”.̂  ̂Levey notes that “[ujntil recently, the prevailing view was that religiosity in 

western democracies would attenuate with each generation, reflecting the march of 

secularisation and the forces o f m odem  consumer societies” .H o w e v e r ,  while 

“traditional, institutional forms o f religiosity, such as church attendance” declined 

across Europe, Canada and Australia, “new forms o f religious expression and the 

intensification o f religious sentiment were being observed” .̂ * Islam is part o f a religious 

resurgence across Europe, and across other constantly “secularising” countries such as 

Ireland.^^ As Levey notes, “all liberal democracies have felt the tension between the old 

‘separationist’ model devised for religion and the increasing demands for cultural 

recognition and accommodation in the name o f multiculturalism” .̂ *̂ It has been 

explained in Chapter 1 that Islam is an all-encompassing religion which places many

Joel s. Fetzer and J. Christopher Soper, M uslim s a n d  the S tate in Britain, F rance, a n d  G erm any  
(Cambridge U niversity Press, 2005), at 6. See also Knights, note 35, at 501;

...[M Jigration flow s had a considerable impact on the religious diversity o f  w estern Europe and 
juxtaposed a dominant, com placent and increasingly secular Christian majority against vulnerable 
m inorities, many o f  whom  were not Christian but for whom  religion was an important aspect o f  
their identity.

G eoffrey Brahm L evey, “Secularism  and religion in a multicultural age” in Secularism , R eligion and  
M ulticu ltural C itizenship, note 10, 1, at 1.

Ibid, at 1-2. Eberle notes:
...[T ]h e  w idely  held idea, codified in the theory o f  secularization, that m odernizing societies w ill 
becom e progressively irreligious is vulnerable to powerful objections, as is the prediction, also  
associated w ith the theory o f  secularization, that modern citizens w ill engage in their religious 
practices ‘p ian issim o,’ in ever more privatized a fashion. R eligion  -  and specifically , pu b lic  
religion -  seem s here to stay.

Christopher J. Eberle, R elig ious C onviction in L ibera l P o litics  (Cam bridge U niversity Press, 2002), at 6. 
E m phasis original.

See Chapter 5, Part I.
L evey, note 57, at 2.
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behavioural demands on its adherents. It is often perceived in a negative light.^' Many 

believe that “the ‘Muslim question’ requires an ever more resolute insistence on ‘core’ 

liberal values and the established liberal settlements governing religion and politics”.

It is submitted that this response o f  opposition to religions, such as Islam, which are 

more public and in some respects more resistant to privatisation than Christianity, can 

result in a renewed “front o f  secularisation” whereby efforts are made to re-affirm the 

secular nature o f  a particular polity. The term “aggressive secularism” has also been 

used to describe this p h e n o m en o n .T h e  case law o f  the ECtHR demonstrates this new  

approach o f  increased secularisation in several instances, as shall be discussed in 

Chapter 4.̂ "̂  It shall be demonstrated that these efforts can at times result in illiberal 

outcomes and discrimination against Muslims.

Casanova argues that when dealing with “immigrant religions”, countries “tend to 

replicate their particular model o f  separation o f  church and state and the patterns o f  

regulation o f  their own religious minorities’’,̂  ̂ a point borne out by the research o f  

Fetzer and Soper.^’ It is arguable that aggressive secularism is evident in Ireland’s 

attempts to cast o ff  the last shackles o f  Catholic influence on public life.^* However,

Levey rem arks, ibid, at 16, that nowadays “the claim s are that M uslims are separationist and disloyal, 
adhere to an anti-m odern, sexist and violent religion, and are rather too soldierly in defending their faith” . 
Levey also notes, at 17, the assum ption that “religions o f  law” such as Islam are more likely than 
“religions o f  b e lie f’ such as Christianity to clash with liberal law, as well as the argum ent that Islam has 
“no notion o f  the separation o f  religion and state that m ight ease its adaptation to life in liberal 
dem ocracies” .
“  Ibid, at 3.

Pope Benedict used this term on his visit to Britain in Septem ber 2010.
See Part II.
M achado, note 31, at 495, argues that religious symbols have been branded as a “clear and present 

danger” in m any cases, and describes this as a dangerous precedent. He concludes, at 534, that 
“ [rjeligious resurgence should not lead to a change in the basic nature o f  freedom o f  religion, nor 
com prom ise its place as a cornerstone o f  human rights and m odern constitutional and international law” . 
O f course, it should be recognised that M achado’s attitude to religion and its manifestations, is 
favourable, as his com ment at 535 dem onstrates;

The obvious limits o f secular science, history and philosophy in answering the basic questions 
about the origin, m eaning and destiny o f  our lives prom ises more room  for religious inquiry. The 
fundam ental right o f religious freedom should try to accom m odate the em otive, subjective and 
private, as well as the rational, objective and public dim ensions o f religion. Such accom m odation 
will acknowledge religion’s relevance in shaping political and legal values, norms and institutions, 
and in the fostering o f individual identity w ithout ever com prom ising the central role o f the 
individual right o f  freedom o f conscience.

Casanova, note 10, at 141.
See Chapter I .
See the com m ents o f  Archbishop o f  Dublin Diarm uid Martin:

In Ireland we encounter the aggressive secularism about w hich Pope Benedict spoke on his visit to 
Britain. But there are other secularism s, perhaps more significant here in Ireland: there is the 
secularism  o f  indifference and a secularism which is agreeable, pleasant and com fortabie and 
which appeals to many in our society; there is even a secularism  with a religious veneer.
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Ireland ought to be mindful o f the potential impact on faiths, such as Islam, o f a policy 

o f aggressive secularism. As Casanova states:

W hile conservative religious people are expected to tolerate behaviour they may 

consider morally abhorrent -  such as homosexuality -  liberal, secular Europeans 

are openly stating that European societies ought not to tolerate religious 

behaviour or cultural customs that are morally abhorrent, insofar as they are 

contrary to modem, liberal, secular norms. What makes the intolerant tyranny of 

the secular, liberal majority justifiable in principle is not just the democratic 

principle o f majority rule, but rather the secular teleological assumption built into 

theories o f modernisation that one set o f nonns is reactionary, fundamentalist and 

anti-modem, while the other set is progressive, liberal and modem.^^

In her research, Klausen also noted this new front o f secularisation which is rising 

up to counter the more visible aspects o f Islam in European society;

A member o f the Gennan Bundestag told me that, in her view, when the history 

o f how Muslims changed Europe will be written, the conclusion will be that they 

promoted secularism and the separation o f Church and State. ‘Because o f this 

decision by the constitutional court (the Ludin decision), we are having a 

discussion about secularism,’ she remarked ... It is very interesting that Islam has 

brought a new dimension to the discussion in this country.^®

Patsy M cGarry, “Irish attitude to religion ‘marked by am bivalence’” The Irish Times, 19 January 2011. 
See also Patsy McGarry, “R elig ious freedom under pressure, says M ansergh” The Irish Times, 22 March 
2007, w here Senator Martin Mansergh com plained that secular humanism w as being promoted as the 
em bodim ent o f  neutrality, and therefore the norm for Irish society. He stated that occurrences such as 
calls for the ending o f  the A ngelus and prayers in the Oireachtas tended to show  that “religion is to be 
privatised and rem oved from the public sphere in a .. .  post-Christian Ireland”.

See also the com m ents o f  Bertie Ahern former Taoiseach when discussing the establishm ent o f  
the Structured D ialogue betw een State and church, faith com m unities, philosophical and non
confessional bodies, as outlined in Chapter 1:

On m y com m ent on ‘aggressive secularism ’, m y personal v iew  is that I do not like, agree w ith or 
support the secular State and believe religion has a predominant role to play. I have no problem  
with secularists w ho do not want to have any religion but aggressive secularists are people w ho  
infringe on other p eop le’s rights. There are people in society w ho believe religion, o f  any kind, 
has no part to play and they are not shy about making their vo ices heard either.

Casanova, note 10, at 147.
™ Jytte K lausen, The Islam ic challenge: P o litics an d  relig ion  in W estern E urope  (O xford U niversity  
Press, 2005), at 179. See Chapter 1 for an introduction to her work.
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The Ludin decision was a German constitutional case involving challenge to a decision
71by a school board to ban the wearing of a hijab by a teacher in a public school. 

Although the Court held that the applicant’s constitutional rights had been infringed, 

this finding hinged on the school board’s lack of authority to make the impugned 

decision. Crucially, the Court held that the Land (state) legislature was at liberty to 

create the statutory basis for prohibition that until then was la ck in g .S in ce  the Ludin 

decision, eight Lander have enacted legislation and policies to prohibit teachers in 

public schools from wearing certain visible items o f religious clothing and symbols. 

This is a concrete example of a request for accommodation leading to a reinforcement
7 -3

of the principles of secularism.

3.4 Understanding the True M eaning of Secularism

Taylor answers the question, “what is secularism?” by reference to the goods that it 

seeks, and states that these goods correspond to the French Revolution trinity of liberty, 

equality and fraternity:

First, no one must be forced in the domain of religion, or basic belief. This is 

what is often defined as religious liberty, including, of course, the freedom not to 

believe. This is what is also described as the ‘free exercise’ of religion, in the 

terms of the US First Amendment. Second, there must be equality between people 

of different faiths or basic belief; no religious outlook or (religious or areligious) 

Weltanschauung can enjoy a privileged status, let alone be adopted as the official 

view of the state. Then, thirdly, all spiritual families must be heard, included in 

the ongoing process of detennining what the society is about (its political

”  BVerfG, 2 BvR 1436/02 o f 09/24/2003. The English version o f  the decision is available at 
http://www.bverfg.de/entscheidungen/rs20G30924_2bvrl43602en.html (visited 30 December 2 0 1 1).

Ibid, at B.II.6. In this regard, the Court declared that future legislation prohibiting headscarves in 
public schools would represent “a permissible restriction o f freedom o f faith” in harmony with Article 9 
ECHR.

Controversially however, the majority o f  the Lander with bans (Baden-Wiirttemberg, Bavaria, Hesse, 
North Rhine-Westphalia, and Saarland) allow some form o f exemptions for Christianity and Western 
cultural traditions, meaning that nuns can still wear their habits. Human Rights Watch has found that the 
laws in question contravene Germany’s international obligations to guarantee individuals the right to 
freedom o f religion and equality before the law. The organisation states that these laws (either explicitly 
or in their application) discriminate against Muslim women, excluding them from teaching and other 
public sector employment on the basis o f  their faith. “Discrimination in the Name o f Neutrality: 
Headscarf Bans for Teachers and Civil Servants in Germany” (February 2009), available at 
http://www.hrw.org/en/reports/2009/02/25/discrimination-name-neutrality-0 (visited 30 December 2011).
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identity), and how it is going to realize these goals (the exact regime o f rights and 

privileges). This (stretching the point a little) is what corresponds to ‘fraternity’7''

He states that one kind o f secularism claims to have resolved the question o f how to 

realise these goals -  under the model of French lai'cite it is argued that reason alone has 

detem ined  a set o f timeless principles. However, the problem here is that “dictating the 

principles from some supposedly higher authority above the fray ... deprives certain 

spiritual families o f a voice in working this out”.̂  ̂Taylor is a proponent o f negotiation, 

and argues that we must move instead to a second model o f what constitutes a secular 

regime, which is “not one based on an antecedently available set o f principles, but one 

that builds an overlapping consensus, o f  the kind that Rawls was tending towards” .’  ̂

Taylor advocates negotiation, and suggests that we eschew a mutated understanding of 

“secular” where it is opposed to “religious” as true-false or necessary-superfluous.^^ He 

concludes:

...[0 ]n e  defines secularity as an attempt to find fair and hannonious modes of 

coexistence among religious communities, and leaves the connotations of the 

word ‘secular’ as these have evolved through western history quietly to the side. 

This takes account o f the fact that fonnulae for living together have evolved in 

many different religious traditions, and are not the monopoly o f those whose 

outlook has been formed by the modem, western dyad, in which the secular lays 

claim to exclusive reality.

Charles Taylor, “What is Secularism ?” in Secularism , R elig ion  an d  M ulticu ltural C itizenship, note 10, 
at xii.

Ibid.
Ibid, at xvi.
Ibid, at XX.

Ibid, at xxi. N ote that in his earlier book on secularism , Charles Taylor, A S ecu lar A ge  (Harvard 
University Press, 2007), Taylor argues that there are three stages o f  secularism . The first stage is 
characterised by the separation o f  the religious w orld-view  and the public political/social sphere. The 
second stage involves a decline in personal religious practice and com m itm ent. The third stage consists 
o f  the relatively recent shift in culture away from assum ing that having faith is the default position in 
society. Faith is now  one option for consum ption among many, and it is an embattled option. Taylor asks 
the question, at 25, “w hy w as it virtually im possible not to believe in God in, say, 1500 in our W estern 
society, w hile in 2000 many o f  us find this not only easy, but even inescapable?” See also Paul G illesp ie, 
“Church-State relations face changing tim es” The Irish Tim es, 29 March 2008 , w here G illesp ie argues 
that Ireland has gradually made the transition to “secularism  1” after the “painful experience o f  church 
domination from the 1920s to the 1960s”. He states that the transition to “secularism  2 ” is w ell underway, 
and that “secularism  3” is more typical o f  U SA  than Europe, but is “potentially a universal experience” .
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Taylor concludes that secularism “as an essential feature o f religiously diverse

societies, aiming to secure freedom of both belief and unbelief as well as equality

between citizens, is much too important ... to be left to ‘secularists’”, and that while we

cannot jettison the tenn, we need to “start by articulating afresh the basic goals we seek

in secularist regimes” , “tune out the mantras ... like ‘separation o f church and state’ or

lai'cite, and look at our real situations in the light o f  the indispensable values o f

democratic society” . R e l a t i n g  this theory to the assessment o f existing levels of

accommodation o f Islam and the proposal that reasonable accommodation represents a

way forward, it is submitted that secularism is a concept that if  not properly understood,
80or if  mutated, can trample on religious liberty with impunity. Ireland’s transition to a 

multi-religious society demands negotiation on the role o f religion in society, and the 

model o f working-out and consensus-building proposed by Taylor is suited to this 

process.

It is submitted that reaching an understanding o f the true aims o f secularism 

assists in unlocking the nonnative justifications for reasonable accommodation of 

religion, which is the next point o f focus o f this chapter.

II. NORMATIVE PROPOSITIONS SUPPORTING ACCOMMODATION

In Chapter 1 it was demonstrated that Ireland is committed to an intercultural approach 

to diversity, and thus it might be argued that this mandates accommodation o f Muslim 

religious practices. Furthemiore, in Chapter 5, it will be argued that one o f the reasons 

why we ought to reasonably accommodate Islam is that the text o f the Irish Constitution 

and relevant jurisprudence commits the State to facilitating free practice o f religion. 

However, it is necessary to go further than to state that we ought to accommodate 

religion because our laws and polices currently dictate this answer, and it is essential to 

muse on further principled and normative reasons for the proposal. This discussion

/bid, at xxi-xxii.
Modood, note 28, at 176-177, also argues that secularism can no longer be treated as “off-lim its” or 

“non-negotiable”, and that there should be a “careful, institution-by-institution analysis o f how to draw 
the public-private boundary and further the cause o f  multicultural equality and inclusivity”. The author 
laments the fact that “an ideological secularism is currently being reasserted and is generating European 
domestic versions o f ‘the clash o f  civilisations’ thesis”. He concludes, at 185:

That some people are today developing secularism as an ideology to oppose Islam and its public 
recognition is a challenge both to pluralism and to equality, and thus to some o f the bases of 
contemporary democracy. It has to be resisted no less than the radical anti-secularism o f some 
Islamists.
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focuses on justifications for protecting freedom of religion, justifications for reasonable 

accommodation, and the question o f who should bear responsibility for deciding the 

requirements of reasonable accommodation.

1. JUSTIFICATIONS FOR PROTECTING FREEDOM OF RELIGION

In the age of disenchantment with religion in large sectors of society, and in the face of 

its notable clashes with other rights such as sexual orientation equality, questions such 

as what makes religion special and why should it continue to receive protection 

continue to trouble academics. There are of course religious reasons which might justify 

the protection of religion. A Muslim might simply point to the Quran as reflecting the 

absolute tmth and argue that protection for believing in and practising Islam should 

automatically follow. However, it is submitted that freedom of religion must be 

justified in the Rawlsian “public reason” sense, i.e. by way of reasons that people of 

different moral or political backgrounds can accept. Rawls notes that a basic feature of 

democracy is the fact of reasonable pluralism -  “the fact that a plurality of conflicting 

reasonable comprehensive doctrines, religious, philosophical, and moral, is the nonnal
o  1

result of its culture of free institutions”. He continues;

Citizens realize that they cannot reach agreement or even approach mutual 

understanding on the basis of their irreconcilable comprehensive doctrines. In 

view of this, they need to consider what kinds of reasons they may reasonably 

give one another when fundamental political questions are at stake.

Under Rawls’ theory of political liberalism, comprehensive doctrines of truth or right 

are distinguished from self-standing political conceptions of justice, and on the content 

of public reason, Rawls comments:

John A. R aw ls, “The Idea o f  Public R eason R evisited” (1997) 64 (3 ) The U niversity  o f  C hicago L aw  
R eview  765, at 765-766.

Ibid, at 766. Rawls notes, at 771, that those w ho insist on deciding questions by reference to religious 
truth w ill reject the idea o f  public reason;

Since the idea o f  public reason specifies at the deepest level the basic political values and specifies  
how  the political relation is to be understood, those w ho believe that fundamental political 
questions should be decided by what they regard as the best reasons according to their ow n idea o f  
the w hole truth-including their religious or secular com prehensive doctrine -  and not by reasons 
that might be shared by all citizens as free and equal, w ill o f  course reject the idea o f  public 
reason. Political liberalism view s this insistence on the w hole truth in politics as incom patible with  
democratic citizenship and the idea o f  legitim ate law.
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A citizen engages in public reason, then, when he or she deliberates within a 

framework o f what he or she sincerely regards as the most reasonable political 

conception o f justice, a conception that expresses political values that others, as
83free and equal citizens might also reasonably be expected reasonably to endorse.

It is important to note that religious doctrines are not disregarded in public reason, 

rather they naturally fonn the first step o f the road to proper political reasons:

...[R]easonable comprehensive doctrines, religious or nonreligious, may be 

introduced in public political discussion at any time, provided that in due course 

proper political reasons -  and not reasons given solely by comprehensive 

doctrines -  are presented that are sufficient to support whatever the 

comprehensive doctrines introduced are said to support.*"*

Ultimately, public reasoning “aims for public justification”;

We appeal to political conceptions o f justice, and to ascertainable evidence and 

facts open to public view, in order to reach conclusions about what we think are 

the most reasonable political institutions and policies. Pubhc justification is not 

simply valid reasoning, but argument addressed to others: it proceeds correctly 

from premises we accept and think others could reasonably accept to conclusions 

we think they could also reasonably accept.

Rawls argues that one way to identify the principles o f justice is to show that they 

would be agreed to in what in what he tenns the “original position” . In A Theory o f  

Justice, Rawls proposed a hypothetical “veil o f ignorance” where “no one knows his

Ibid, at 773.
Ibid,  at 783-784. Furthermore, Rawls encourages mutual know ledge o f  the varieties o f  religious and 

non-religious doctrines, at 784-785:
C itizens’ mutual know ledge o f  one another’s religious and nonreligious doctrines expressed in the 
w ide view  o f  public political culture recognizes that the roots o f  democratic c itizen s’ allegiance to 
their political conceptions lie in their respective com prehensive doctrines, both religious and 
nonreligious. In this w ay citizen s’ allegiance to the dem ocratic ideal o f  public reason is 
strengthened for the right reasons. W e may think o f  the reasonable com prehensive doctrines that 
support soc ie ty ’s reasonable political conceptions as those conceptions’ vital social basis, g iving  
them enduring strength and vigor.

Ibid, at 786.

57



place in society, his class position or social status; nor does he know his fortune in the 

distribution o f  natural assets and abilities, his intelligence and strength, and the like” .*̂  

The theory holds that parties to the “original position” would hypothetically choose 

mutually acceptable principles o f  justice. Rawls discusses two such principles o f justice 

“that free and rational persons concerned to further their own interests would accept an 

initial position o f equality as defining the fundamental terms of their association” .*̂  The 

first principle o f justice that Rawls argues would be agreed to is that each person is to 

have an equal right to the most extensive scheme o f equal basic liberties compatible
o o

with a similar scheme o f liberties for others. Important among these basic liberties are 

political liberty (the right to vote and to hold public office) and freedom o f speech and 

assembly; liberty o f conscience and freedom o f thought; freedom o f the person, which 

includes freedom from psychological oppression and physical assault and 

dismembennent (integrity o f the person); the right to hold personal property and 

freedom from arbitrary arrest and seizure.*^ On liberty o f conscience, Rawls comments:

Now it seems that equal liberty o f conscience is the only principle that the persons 

in the original position can acknowledge. They cannot take chances with their 

liberty by permitting the dominant religious or moral doctrine to persecute or 

suppress others if  it wishes. Even granting (what may be questioned) that it is 

more probable than not that one will turn out to belong to the majority (if  a 

majority exists), to gamble in this way would show that one did not take one’s 

religious or moral convictions seriously, or highly value the liberty to examine 

one’s beliefs.

It may be questioned whether this theory provides a sufficient justification for freedom 

o f religion. Dorfman suggests that justifications for religious freedom may be classed 

into two groups: the “freedom o f conscience” justificafions, and the “religion as a

John A. R aw ls, A Theory o f  Ju stice  (revised edition. The Belknap Press o f  Harvard U niversity Press, 
1999), at 118. See also John A. R aw ls, P o litica l L iberalism  (N ew  York, Colum bia U niversity Press, 
1993).

Ibid, aX 10.
** Ibid, at 53. The second principle is that social and econom ic inequalities are to be arranged so that they 
are both (a) reasonably expected to be to everyone’s advantage, and (b) attached to positions and offices  
open to all.
^^Ibid 

Ibid, at 181.
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public good/culture” justifications.^' Dorfman categorises Rawlsian arguments in this 

former group, and suggests that the “justification from conscience, notwithstanding its 

dominance in contemporary literature, does not explain what singles out religion, but 

rather explains the concept o f conscience”. H e  argues that there is nothing in the 

justifications that distinguishes religion from other (non-religious) meaningful belief 

systems, and states that this ''substitutive explanation” is over-inclusive, as “freedom of 

conscience cannot account for the distinctive nature o f religion -  there are other 

profound, valuable beliefs and commitments exercised by secular and religious people 

which do not follow any religious agenda” .̂  ̂There is no explanation for why freedom 

of religion features as a constitutional value worthy o f independent protection, as 

religion “becomes parasitic upon the idea o f conscience” .F u r th e n n o r e ,  if  one 

attempts to point to “what makes religion special” over and above freedom of 

conscience, one risks resorting to highlighting that religion is concerned with concepts 

such as divinity and salvation.^^ It should be immediately apparent that such 

justifications are unpalatable to non-believers. Using Rawlsian tenninology, we move 

away from public reason and justification and take the retrograde step o f pennitting
97reliance on comprehensive doctrines.

Under the second group of justifications temied “religion as a public 

good/culture” , one finds accounts such as R az’s theory in The Morality^ o f  Freedom. 

Raz argues that what underlies rights and the value o f freedom is a concern with 

autonomy. Autonomy requires that individuals have an array of valuable options to

Avihay Dorfman, “Freedom o f Religion” (2008) 21 Canadian Journal o f  Law & Jurisprudence 279.
’VA/o', at 285;

The actualization o f  religious beliefs represents a paradigmatic case o f  exercising deep and 
profound beliefs. Therefore, freedom o f  religion, the argument goes, guarantees the freedom to act 
on one’s religious beliefs and thus to self-govern oneself in accordance to the dictates o f  one’s 
conscience.

Ibid.
Ibid, at 286.
Ib id
Ibid, at 287:

The only way in which freedom o f conscience could justify the principle o f  religious freedom is 
by showing that there is something special in acting according to religious motivation that leaves 
far behind all other kinds o f  motivation and commitment. In fact, it is special: religious beliefs go 
directly to the realm o f  the divine and, furthermore, they are distinctively concerned with 
salvation.

Dorfman concludes, ibid:
...[T]he argument is that freedom o f conscience does not justify religious freedom as such; it only 

justifies conscientious claims, religious and otherwise. And insofar as freedom o f conscience is 
enlisted in the service o f  justifying the protection that should be assigned to religious-based 
activities, the principle o f freedom o f religion as an independent principle in political morality and 
in legal doctrine ceases to exist.
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choose from. Raz states that “general beneficial features o f a society are inlierently
98public goods” , and argues that some religions are public goods insofar as they are the 

foundations on which autonomy might be promoted. He states;

...[IJnasmuch as religion is and was a social institution embracing a community, 

its practices, rituals and common worship, the right to free religious worship, 

which stood at the cradle of liberalism, is in practice a right o f communities to 

pursue their style o f life or aspects o f it, as well as a right o f individuals to belong 

to respected communities. Thus while religious freedom was usually conceived of 

in terms o f the interest o f individuals, that interest and the ability to serve it rested 

in practice on the secure existence o f a public good: the existence o f religious 

communities within which people pursued the freedom that the right guaranteed 

them. Without the public good the right would not have had the significance it did 

have. Furthermore, the existence o f  the right to religious freedom served in fact to 

protect the public good.^^

Several strains of this justification rely on arguments that religion is a culture. 

Kymlicka argues that people are constituted by their culture, and that religion is 

therefore worthy o f constitutional protection since its exercise helps people to flourish 

freely and equally in the w o r l d . M a d d e n  states that there is often an implicit or 

explicit suggestion that “a utilitarian good can be achieved by protecting religious 

freedom -  that society, as a collective or as an aggregate o f individuals, seems to 

benefit from the influence o f religion”. H e  points to empirical research claiming to 

show that regular church goers are twice as likely to engage in volunteer activities as 

individuals who do not routinely attend church, as well as a positive correlation 

between religious belief and psychological wellbeing. O f course the problem with these 

justifications is that few would deny harms connected with aspects o f certain religions, 

and thus the overall objective benefit o f religion is not an easy calculus.

Joseph Raz, The M ora lity  o f  F reedom  (O xford U niversity Press, 1986), at 199.
Ibid, &\.25\.
W ill K ym licka, L iberalism , Comm unity, an d  C ulture  (O xford U niversity Press, 1991).
M ike Madden, “Second A m ong Equals? Understanding the Short Shrift that Freedom o f  R eligion  is 

R eceiving in Canadian Jurisprudence” (2010 ) 7 (1) Journal o f  L aw  an d  E quality, U n iversity  o f  Toronto  
57, at [12].

a t[13]:
A necdotally, at least, one can see that religion causes many harms to society, in addition to the 
benefits that it yields. Consider, for instance, the prejudices against hom osexuality that have
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Furthemiore, “religion as a public good” justifications suffer from the same 

infm nities as justifications from conscience, as there is an over-inclusivity problem, and 

as Dorfman argues, the justifications fail to explain why freedom of religion receives 

special protection:

As with the justification from conscience, the cultural rationale cannot justify the 

special protection that is granted to religious practice by the principle o f  freedom 

o f religion (even though religious practice may be understood as a kind o f cultural 

practice). Needless to say, recourse to deity as the reason for singling out religion 

and not any other cultural system violates the public justification criteria. In 

summary, the justification o f religion as a cultural context fares poorly in 

explaining and justifying why freedom of religion deserves a political-moral and 

constitutional status apart from, and irrespective of, other, non-religious, cultural 

contexts.

It is important to articulate reasons o f sufficient strength for protecting religion in 

particular, as distinct from conscience and culture, as other rights will often conflict 

with freedom of religion, and may easily trump the right if  it does not have a sound 

justification. Macklem provides a rationale which adds to other justifications.'*^'' He 

defines the term religion as refeiring to “collective participation in institutions and 

practices that manifest a freely given personal commitment to a particular set o f beliefs, 

beliefs that are not based on reason alone but are held, at least in part, on the basis o f 

faith” . H i s  central thesis about faith as a secular value is as follows:

In my view, only ... faith, is capable o f providing the moral basis for a guarantee 

o f freedom of religion, for it is only faith that can generate a contribution to 

human well-being that is both capable o f meeting the moral requirements o f a 

fundamental political guarantee and sufficiently distinctive to warrant protection

formed part o f  the teachings o f  major world religions over the years, or the fonns o f  
discrimination against w om en that continue to be perpetuated and advocated by various religious 
organizations. H ow  w ould these harms measure up against the purported benefits o f  religion?  
Even if  an equation could be formulated to balance these largely unquantifiable aspects o f  
religion, it is by no means self-evident that the benefit religion brings to society is greater than the 
harm it causes.

Dorfman, note 91, at 289.
Tim othy M acklem , “Faith as a Secular V alue” (2000) 45 M cG ill L aw  Journal 1.
Ibid, at 27.
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as religion, over and above the protection that is offered to expression, 

association, assembly, and other secular activities.

Macklem argues that society guarantees freedom o f religion “because o f the value that

faith is capable of contributing to the pursuit of human well-being” .'*’’ He states that the

concept o f faith “describes the manner in which a particular belief or set o f beliefs may

be subscribed to by human beings” and argues that faith exists “as a type o f rival to 
108reason”. Notably, faith is to be distinguished from conscience -  “religious belief is 

sustained by faith, conscientious belief by reason”, and yet Macklem notes the overlap 

between the concepts;

It is true that the claims o f religion and the claims o f conscience frequently 

coincide, as in conscientious objector cases, for religion commonly asks us to 

believe what there is reason to believe as a matter o f conscience. Yet only the 

claims o f religion are consequently referred to as faith, for only the claims of 

religion are endorsed as a matter o f faith. The claims o f conscience, by contrast, 

are the product of reason.

In the following key passage, there is an exposition o f the reason why faith can be seen 

as valuable and worthy o f fundamental protection:

Faith ... comes into play in those settings where a commitment to a particular 

option or course in life cannot be made on the basis o f reason, simply because the 

reasons to make or not to make the commitment cannot be known in advance o f 

making it. Clearly, this is not enough to show that faith fosters human well-being, 

however, for not all commitments based on faith are valuable. That being the case 

... faith contributes to human well-being when the inability to make the 

commitments that faith makes possible would have a negative impact on well

being, both because the commitments in question are potentially valuable and 

because failure to make them would be harmful. In evaluating the contribution of 

religious faith to human well-being, therefore, two distinctions need to be drawn.



The first distinction is between what is knowable and what is unknowable, 

between what is accessible to reason and what is not. The second distinction lies 

within the realm o f what is unknowable and so inaccessible to reason, and is 

between what does and what does not need to be addressed in order to secure 

human well-being. Faith is only valuable in dealing with what is unknowable, and 

is only valuable there if  the unknowable must be addressed in order to secure 

human well-being. In short, faith is not valuable unless both those conditions are 

m et."°

Macklem argues that there is “a zone o f perception beyond the known and the 

unknown, a zone o f understanding beyond the reasonable and the unreasonable ... a 

zone where issues are widely recognized to be in some sense mysterious or 

unknowable” .’"  He recognises that the ability to deal with issues that fall into this zone 

is essential to the achievement o f the well-being o f some people but not others and 

continues:

It is in regard to issues that fall into this zone that religious faith may be essential

to well-being, and correspondingly, it is upon such issues that religious doctrine

must be focused if  it is to attract the protection o f freedom of religion. If a body of

people claims that Jesus lives and that they depend upon faith in that fact for their

sense o f purpose in life, it is possible for us to recognize and respect that claim

without either endorsing it or seeing any reason to endorse it, for faith in the

Resurrection and its implications is one way o f  coming to tenns with death, an

issue that we can all recognize to be in some sense genuinely mysterious. But if a

body o f people claims that Elvis lives and that they depend upon faith in that fact

in order to carry on in life we would be forced to conclude that they needed

professional help, for belief that Elvis is still alive is not a way o f coming to temis

with death or any other mystery in life, but is simply an unfortunate and
112damaging consequence o f the cult o f celebrity.

Macklem states that in assessing whether commitment to a faith-based belief is capable

" V W ,  at 44-45. 
'" /A /o ', at 51.
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o f enhancing well-being, the question is whether “it enables people to address and 

overcome matters that we can all recognize, if not accept as being in some sense 

profoundly mysterious and so inaccessible on the basis o f reason” .''^  He concludes;

In short, the guarantee o f freedom o f religion extends to religiously inspired 

conduct because a religion is not a set o f ideas like any other, but rather is a faith- 

based institution and set o f practices, the character and consequences o f which 

are, from a rational point o f view, idiosyncratic and consequently must be 

protected idiosyncratically.''"'

We know that freedom o f religion receives constitutional protection in the Irish 

Constitution, the Canadian Charter o f Rights and Freedoms, the ECHR, as well as many 

other international human rights documents. From the many potential justifications for 

its protection, this justification relating to faith as a secular value is preferred for its 

acknowledgement o f the role that religion plays in the lives o f people who struggle to 

make sense o f the mysterious and unknowable.

However, it should be noted that M acklem’s thesis potentially does not protect all 

religions but only those that contribute to human well-being. He states that the focus 

must be on “the extent to which an alleged exercise o f religion can be said to express 

that faith in a way that fosters human well-being” and continues:

In other words, those who wish to claim religious freedom for their conduct must 

be able to show that the conduct in question is central to the possibility and the 

practice o f their faith, and further, that their faith is central to their well-being. 

This is something quite different from what they have traditionally been expected 

to show."^

This may affect the case for reasonable accommodation o f Islam, insofar as some 

Muslim practices may not be central to the possibility and the practice o f Islam. 

Furthermore, there may be cases where it is adjudged that Islam is not central to a 

person’s well-being. O f course, this raises the further difficult question o f who ought to

at 51-52.
" at 52.

Ibid, at 56.
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make these decisions, and by reference to which criteria; questions tackled in the 

following sections.

2. JUSTIFYING REASONABLE ACCOMMODATION

Even if  it is accepted that in principle, religion is deserving o f protection, the extent o f 

its protection is clearly the next point o f disagreement, and in reality the focus o f 

conflict in freedom o f religion cases is on the extent to which religious practices ought 

to be protected. The objections to reasonable accommodation must be considered from 

the point o f view o f both those who are requested to accommodate, and those who seek 

to be accommodated.

2.1 Objections to Reasonable Accommodation

From the standpoint o f those upon whom the believer seeks to impose an 

accommodation obligation, the proposal o f reasonable accommodation can often 

generate the perception that a cynical attempt is being made to escape a rule which all 

should follow. It is felt that an immediate injustice is done to those who are non

believers."^ Furthemiore, allowing the intrusion o f religious considerations to the field 

o f law is viewed by some as a retrograde step. Gey argues that the accommodation 

principle “continues to pose disturbing problems”,’'^ and he believes that chief among 

these problems is subordination o f democratic control over aspects o f public policy to 

non-democratic, extrahuman force.” * Reasonable accommodation involves granting

Although a deep exam ination o f  the extent to which the non-believer is excluded is outside the scope 
o f  this thesis, see the argum ents o f Doyle on how the Irish Constitution privileges the rights o f the 
religious at the expense o f  the non-religious: Oran Doyle, “Article 44: Privileging the Rights o f  the 
Religious” in Eoin Carolan and Oran Doyle eds, The Irish Constitution: Governance and  Values (Dublin, 
Thom son Round Hall, 2008) 476.

Steven G. Gey, “W hy Is Religion Special? Reconsidering the Accom m odation o f  Religion under the 
Religion Clauses o f  the First A m endm ent” (1990) 52 University o f  P ittsburgh Law Review  75, at 185.

Ibid, at 186. He writes:
An alliance between church and state has several appealing features. The infusion o f  religious 
principles into politics would anchor an often capricious and fractious dem ocratic political process 
in the com forting certainties o f  everlasting truth. The certainties o f  religion would in turn certify 
our own sense o f specialness, and would give the population the satisfaction o f  answering to a 
higher calling in its public affairs than is possible through secular politics. But the undoubted 
benefits that accrue from the alliance o f  church and state w ould come with a high cost. Religion is 
incom patible with individual traits that all healthy dem ocracies should encourage, such as anti
authoritarianism , intellectual skepticism, and nonconformity. M oreover, religion rejects the 
fundamental dem ocratic notion that society can define its own objectives and then successfully 
achieve them.
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exemptions from generally applicable measures in some instances."^ Evans sums up 

the tension involved in these cases;

To allow a group to avoid a law that has been passed for the general social good 

seems to some people to be both unfair to those who have to abide by the law and 

potentially dangerous to social cohesion and the common good. To others, being 

forced to obey laws that conflict with their mostly deeply held beliefs is a serious 

interference with their religious or other beliefs, and they see themselves as being 

expected to pay too high a price for collective goals.

In the UK, the case of McFarlane v Relate Avon'^^ demonstrates recent rejection of 

exemptions for religious believers, and the comments of Laws LJ show antipathy to 

special rules for the faithful. The applicant was a Christian who entered into a contract 

of employment as a paid relationship counselor. He worked for Relate, which is a 

member o f the British Association for Sexual and Relationship Therapy; an 

organisation that has a Code of Ethics requiring the therapist to avoid discrimination on 

grounds o f sexual orientation. In the course of his employment, McFarlane sought to be 

exempted from any obligation to work with same-sex couples in cases where issues of 

psychosexual therapy were involved. Pennission was refused, and disciplinary 

proceedings, then dismissal ensued. In the Court of Appeal, Laws LJ considered the 

applicant’s claim of discrimination, and held that there was no room for any balancing 

exercise in the name of proportionality as to find for the applicant would “necessarily 

undermine Relate’s proper and legitimate policy”.

Lord Carey o f Clifton, the former Archbishop o f Canterbury, provided a witness 

statement in support of McFarlane, and warned that a series of recent rulings against 

Christians could lead to civil unrest. He complained of a lack of sensitivity to religious 

beliefs, and called for a specialist panel of judges to hear cases involving religious
123practice. However, Laws LJ dismissed this as “deeply inimical to the public

Furthermore, apart from exem ptions, reasonable accom m odation w ill at tim es require the enactment 
o f  special adjustment measures.

Carolyn Evans, F reedom  o f  R elig ion  under the E uropean Convention on Hum an R ights (Oxford  
U niversity Press, 2001), at 168-169.

[2010] ICR 507, Court o f  Appeal, 29 April 2010.
Ibid, al [21].
Ibid, at [17]:

Further, I appeal to the Lord C h ief Justice to establish a specialist Panel o f  Judges designated to 
hear cases engaging religious rights. Such Judges should have a proven sensitivity and
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interest” .' '̂* He expressed strong sentiments regarding religion and the law, which 

suggest firm opposition to exemptions sought on grounds o f religious belief:

The promulgation o f law for the protection o f a position held purely on religious 

grounds c an n o t... be justified. It is irrational, as preferring the subjective over the 

objective. But it is also divisive, capricious and arbitrary. We do not live in a 

society where all the people share unifonn religious beliefs. The precepts o f any 

one religion -  any belief system -  cannot, by force o f their religious origins, 

sound any louder in the general law than the precepts o f any other. If  they did, 

those out in the cold would be less than citizens; and our constitution would be on 

the way to a theocracy, which is o f necessity autocratic. The law o f a theocracy is 

dictated without option to the people, not made by their judges and governments. 

The individual conscience is free to accept such dictated law; but the State, if  its 

people are to be free, has the burdensome duty o f thinking for itself

So it is that the law must firmly safeguard the right to hold and express 

religious belief; equally finnly, it must eschew any protection o f such a beliefs 

content in the name only o f its religious credentials. Both principles are necessary
125

conditions o f a free and rational regime.

This case clearly exemplifies typical objections on the part o f those receiving the 

request to reasonably accommodate.

Fuithennore, from the point o f  view o f the religious believer, there is an 

immediate and obvious objection to the reasonable accommodation o f religious 

practice, insofar as it is “reasonable” , rather than “total” . Adherents o f any particular

faith may insist that they require accommodation o f what they understand their
126religious practices to be, and no less than this.

understanding o f  religious issues and I w ould be supportive o f  Judges o f  all faiths and 
denom inations being allocated to such a Panel. The Judges engaged in the cases listed above 
should recuse them selves from further adjudication on such matters as they have made clear their 
lack o f  know ledge about the Christian faith.

'^'^Ibid, at [26],
Ibid, at [24]-[25],
W illiam s states:

That faith and practice which depends on the judgm ent and choice o f  any other person, and not on 
the person’s ow n understanding judgm ent and choice, m ay pass for religion in the synagogue o f  
Satan, w hose tenet is that ignorance is the mother o f  devotion; but with no understanding 
Protestant w ill it pass for any religion at all. N o  action is a religious action without understanding 
and choice in the agent.
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However, it is submitted that the State (in whatever guise, as discussed below) 

must have a role in deciding how far such practices can be accommodated, and it is 

argued throughout this thesis that a suitable limit can be found in the accommodation to 

the point o f “undue hardship” . Real difficulty is faced in identifying a coherent 

justification that facilitates religious practice, but also ensures that the State sets the 

parameters o f that facilitation. However, through re-visiting the concepts which were 

introduced in Part 1 o f this chapter, it is proposed to construct a nonnative theory 

supportive o f  reasonable accommodation. The goal o f this exercise is to balance the 

concerns o f those who seek to be accommodated with those o f the institutions and 

people carrying out the accommodation.

2.2 Fulfilling the Principles o f Secularism

As a point o f departure, the first premise is Rawls’ account o f the fact o f  reasonable 

pluralism. The second premise is that we live in a secular political polity, or at least
127strive to. However, as stated in Part I, the meaning o f “secular” is open to 

interpretation. In an important recent contribution to the thinking in this area, Maclure 

and Taylor aim to provide “an adequate conceptual analysis o f the constitutive 

principles o f  secularism”.’ *̂ They argue that secularism consists o f two major 

principles: equality of respect for everyone and freedom o f conscience, as well as two 

operative modes that make the realisation o f these principles possible, namely 

separation o f  Church and State, and neutrality o f the State towards r e l i g i o n . T h e y  

state that these operative modes o f  secularism are “ indispensable institutional 

arrangements” which nevertheless, “can be interpreted in different ways and can prove 

to be relatively permissive or rather restrictive with respect to religious practice” .'̂ ® 

One need only reflect briefly on the fact that a woman may walk freely around the 

streets o f Ireland wearing a burqa, but the same actions will expose her to a fine in 

France.

Elisha Williams, The Essential Rights and Liberties o f  Protestants (1744), reprinted in Political Sermons
o f  the American Founding Era 333-335 (Ellis Sandoz ed, Liberty, 1991) 51, at 62.

See the comments o f  Taoiseach Enda Kenny in the aftermath o f  the Cloyne Report in June 2011,
discussed in Chapter 5, Part I.

Jocelyn Maclure and Charles Taylor, Secularism and Freedom o f  Conscience (Harvard University
Press, 2011), at 3.

Ibid, at 20.
130 j
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The aims o f secularism and the modes which help to achieve these aims are 

reflected in the historical development o f secularism:

The first steps toward neutrality, as hesitant and partial as they were, went hand in 

hand with the establishment o f modes o f religious tolerance that allowed a greater 

freedom in the exercise o f previously banned faiths. The First Amendment o f the 

United States Constitution stipulates that no law establishing a religion or 

prohibiting the free exercise thereof can be adopted by Congress. Similarly, the 

1905 French law on lai'cite established the separation o f church and state while 

decreeing freedom o f worship for every citizen. In both cases the aim of 

separation and neutrality was to ensure the equality o f citizens and went hand in 

hand with the recognition and protection o f individuals’ freedom of conscience 

and religion.'^’

Examination of Ireland’s Constitution reveals the same concern for equality o f respect 

for all, reflected, for example in the Article 44.2.2° guarantee o f the State “not to endow 

any religion”, and in the principle o f non-discrimination contained in Article 44.2.3°. 

The concern for freedom of conscience and the free profession and practice o f religion 

is encapsulated in Article 44.2.1°.

It is necessary to examine closely these twin aims o f secularism; equality of 

respect for all and freedom of conscience, as well as the twin modes which aim to 

guarantee their achievement; separation o f  Church and State and the neutrality o f the 

State towards religion.

(1) Equality o f Respect for All

Although we take equality for granted, upon reflection, equality o f respect is justified 

because a democratic system recognises that its citizens hold many different 

conceptions o f the good life and therefore the State should recognise the equal moral 

value o f all citizens and therefore seek to grant them all the same respect. On how the 

operative modes o f  secularism help to realise the aim, Maclure and Taylor comment 

first on the topic o f separation o f Church and State;

Ibid, at 22. E m phasis original.
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On the one hand, since the state must be the state for all citizens, and since 

citizens adopt a plurality o f conceptions o f the good, the state must not identify 

itself with one particular religion or worldview. It is for this reason that the state 

must be ‘separate’ from religion. It must be sovereign within the fields o f  its 

jurisdiction. The fusion between political power and a religious or secular 

conception o f the world makes those who do not espouse the state’s official 

doctrine into second class-citizens.'^^

The second mode which will help realise the aim o f equal respect is neutrality. 

Essentially, the State must not be biased for or against any religions or deep 

convictions:

To grant equal respect to all citizens, the state must be able to justify to everyone 

the decisions it makes, which it will be unable to do if  it favors one particular 

conception o f the good. The reasons justifying its actions must be ‘secular’ or 

‘public’, that is, they must be derived from what could be called a ‘minimal
1 •> 7

political m orality’ potentially acceptable to all citizens.

Mac lure and Taylor lay emphasis on the point that equality o f respect is not the only 

aim o f secularism, and argue that the aim o f setting in place a secular State is also to 

protect citizens’ freedom o f conscience. It is submitted that this second aim o f 

secularism is often toned down drastically or overlooked completely in decisions 

involving these themes.'^"*

(2) Freedom of Conscience

Maclure and Taylor describe why the State respects the freedom o f conscience o f  its 

citizens:

Ibid, at 20.
Ibid, at 21.
See Chapter 4 for arguments that several decisions o f  ECtHR reveal that it has lost sight o f  the 

fundamental purpose o f  the Article 9 (1) freedom o f  religion guarantee.
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In showing itself to be ‘agnostic’ on the questions of the aims of human existence, 

the secular state recognizes the sovereignty of the person in his or her choices of 

conscience. Historically, conceptions of the world and of the good have been the 

object of profound disagreements, and nothing allows us to envision a change in 

that structural fact of modem life. Nothing leads us to believe that practical reason 

has the capacity to establish the truth of the matter with regard to the question of 

the ultimate aims of existence. Rather than dictate to individuals a conception of 

the good, the secular state respects their freedom of conscience or moral 

autonomy, that is, their right to conduct their lives in light of their own choices of 

conscience. It will also seek to defend that freedom of conscience when it is 

illegitimately impinged upon, just as it defends the equality between women and 

men or freedom of expression.

Cmcially, the authors state that it is “from that standpoint that religious 

accommodations are sometimes justified”. Therefore, religious accommodation can be 

justified as an aspect of State respect for freedom of conscience or moral autonomy, i.e. 

the right of individuals to conduct their lives in light o f their own choices of 

conscience.

However, this argument seems, at first blush, to justify total accommodation. It 

does not add much more to the Rawlsian justification from conscience; the idea that 

equal liberty of conscience is the only principle that the persons in the original position 

can acknowledge. There are many other strains of this argument which might seem to 

permit full accommodation. For example, Laycock argues that the protection afforded 

to freedom of religion is meaningless if there are not appropriate exemptions for 

religious believers from laws of general application:

For the religious believers -  especially the believers whose faith is at odds with 

the culture -  and for the civil libertarians, the argument for religious exemptions 

is simple and straightforward. There can be no coherent understanding of 

religious liberty without the right to actually practice your religion. When the 

state says, ‘You can believe whatever you want but you can never act on it,’ that 

is not religious liberty, and it is certainly not the free exercise of religion.

Ibid, ax 2 \ .
Ibid, ax 22 .
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‘Exercise,’ now and in the Founders’ time, means actions and conduct.'^^

Laycock sums up the argument for exemptions for believers as follows;

Bans on practices central to a faith are equivalent to a ban on adherents. 

Meaningful religious liberty requires allowing people to practice their faith, not 

just to believe it. This is the core o f the argument for regulatory exemptions, 

although this core is so obvious to supporters o f exemptions that it is not 

explicitly stated as often as it should be.'^*

However, few experts in this area will advocate total accommodation. That Laycock 

envisages some limits is evident when he states that a “far better rule is that all exercise 

o f religion is constitutionally protected, but that less weighty government interests can 

justify burdens on less weighty religious practices”.F u r t h e n n o r e ,  McConnell has 

also been a consistent proponent o f accommodation for the US legal system. His 

arguments rest on jurisdiction. He argues that accommodation is required because the 

State lacks jurisdiction over the higher authority that is religion. When secular and 

sectarian duties conflict, McConnell notes that “a believer can be faced with a conflict 

between authorities”, and his view is that when there is a conflict between God and 

Caesar “it does not offend a proper notion o f separation o f church and state for Caesar 

to recede when he can conveniently do so”.'"*̂  However, McConnell also includes 

limitations, as he has argued that mandatory accommodation must be construed as 

broadly as possible “within the constraints o f countervailing governmental interests” .

D ouglas L aycock, “The R eligious Exem ption D ebate” (2009) 11 R utgers Journal o f  L aw  an d  R eligion  
139, at 149.

150.
Ibid, at 151.
M ichael W. M cC onnell, “A ccom m odation o f  R elig ion” 1985 Suprem e C ourt R eview  1, at 26. He 

argues, at 15:
[RJeligious claim s -  i f  true -  are prior to and o f  greater dignity than the claim s o f  the state. I f  there 
is a God, His authority necessarily transcends the authority o f  nations ... R elig ious claim s thus 
differ from secular moral claim s both because the state is constitutionally disabled from disputing  
the truth o f  the religious claim  and because it cannot categorically deny the authority on w hich  
such a claim  rests.

See also M ichael W . M cC onnell, “Old Liberalism , N ew  Liberalism and People o f  Faith” in M ichael W. 
M cC onnell, Robert F. Cochran and A ngela C. Carmelia (eds), C hristian P erspec tives  on L eg a l Thought 
(Y ale U niversity Press, 2001).

Ibid, at 27. See also M ichael W, M cC onnell, “A ccom m odation o f  R eligion; A n Update and a 
R esponse to the Critics” (1992) 60 G eorge W ashington L aw  R eview  685 where the author defines the 
“rigorous lim itations” he w ould place on the doctrine.
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In fact, it is fair to say that most jurists agree that there ought to be a ceiling on 

the level of religious accommodation which the State ought to pennit. In blunt terms, 

and to take an extreme example designed to provoke alarm, total accommodation could 

result in the State giving its imprimatur to actions such as murder (which a religion 

might label “human sacrifice”) or other activities generally categorised as unlawful due 

to the objective harm caused to others.

Therefore, if  we can agree that accommodations are sometimes, but not always, 

justified, we must ask ourselves when and in what circumstances they are justified, and 

where the limits should be set and why? It is clear that there is a range of options here. 

For example, Hamilton argues that religion is capable of great harm, and she places a 

heavy onus on religious entities by arguing that they should be subject to the rule of law 

unless they can prove that the exemption they seek will cause no harni to others.'"*^ At 

the other end of the spectmm, sharia law views God as the “sole legislator” and it is 

illogical then to subordinate religion to a State legislature or judicial system.

It is submitted that the matter can be understood as a balancing act between the 

concerns of those who seek to accommodate with the concerns of those from whom 

accommodation is sought. Another way of expressing this is that the demands that 

religion may make of the liberal State must be balanced with the demands that the 

liberal State may make of religion.'"'^ In understanding why we must place a limit on 

accommodation, we must recognise that the twin aims of secularism are constantly 

coming into conflict.

2.3 Tension Between the Twin Aims of Secularism

Maclure and Taylor advocate acknowledgment that the ends of secularism cannot exist 

in perfect hannony. Instead, “compromises favoring maximum compatibility between 

these two ideals must then be sought”. A  student who requests that she be pennitted

Marci A . Ham ilton, G o d  vi-. The G avel: R elig ion  a n d  the R ule o f  L aw  (Cambridge U niversity Press, 
2005). Ham ilton provides many exam ples o f  this in chapters 2-7, and cites in ter a lia  the physical and 
sexual abuse o f  children by clergy, m edical neglect o f  children, polygam y, and em ploym ent and housing  
discrimination. Ham ilton states, at 3, that the purpose o f  her work “is to persuade Am ericans to take o f f  
the rose-colored g lasses and to com e to terms with the necessity o f  making religious individuals and 
institutions accountable to the law so that they do not harm others”.

John L. Esposito, Islam : The Straight Path  (revised ed, Oxford U niversity Press, 2005), at 87-88.
This is paraphrasing Gerry W hyte in his article “Protecting R eligious Ethos in Em ploym ent Law: A  

Clash o f  Cultures” (2005) \ 2 { \ )  D ublin  U niversity L aw  Journal 169.
M aclure and Taylor, note 128, at 24.
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to wear her niqab in a pubHc school, may if this request is denied, argue that her right to 

freedom of conscience has been infringed. However, if the State accedes to her request, 

then is it truly honouring the principle of equality of respect for all? Is it violating this 

principle by identifying with one particular religion? If a Muslim registrar is obliged to 

carry out duties which include solemnising the unions of homosexual couples, then he 

might argue that an infringement of his freedom of conscience has occurred. However, 

if the Muslim registrar receives an exemption from his duties, then is the State showing 

equality of respect to all those who seek to register their relationships? Furthemnore, 

any anti-religious agenda on the State’s part means that it “does not treat with equal 

consideration citizens who make a place for religion in their system of beliefs and 

values”,'^^ and so the principle of equal respect is again implicated. Limiting 

accommodation of certain religious practices is justified by the impossibility of giving 

full effect to the twin important aims of secularism in these difficult scenarios and 

dilemmas which are generated in a pluralist and diverse democracy. Where do we draw 

the balance then? On a practical level, it is submitted that the test of “reasonableness” 

has merits in its simplicity and its elasdcity as a concept. The concept is known to many 

areas of law such as negligence under the law of tort. As shall be explored in detail in 

Chapter 3, the test is elaborated upon through reference to the concept of “undue 

hardship” and again, this has the advantage of being a broad and flexible umbrella 

concept, rather than a closely-defined set of limitations. On a more principled level, it is 

submitted that as a method of attempted resolution between the competing aims of 

secularism, reasonable accommodation aims to balance the scale, whereas other 

approaches produce results which overly value one or other of the aims. In this regard, 

Maclure and Taylor look at the practice of different States and distinguish between two 

models or ideals of secularism, namely, a “republican” model and a “liberal-pluralist” 

one:

The republican model attributes to secularism the mission of favoring, in addition 

to respect for moral equality and freedom of conscience, the emancipation of 

individuals and the growth o f a common civic identity, which requires 

marginalizing religious affiliations and forcing them back into the private sphere. 

The liberal-pluralist model, by contrast, sees secularism as a mode of governance
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whose function is to find the optimal balance between respect for moral equality 

and respect for freedom of conscience. A liberal secular regime will not take 

exception to the mere presence of the religious in the public space and will accept 

the necessity of resorting to accommodations aimed at restoring equity or at 

allowing the exercise o f freedom of religion, as long as the principle of equal 

respect is not compromised. A request for accommodation would not be 

legitimate if it obliged the state or public institutions to grant a greater value to 

members of a particular religion. The aim of liberal-pluralist secularism is the 

optimal reconcihation of equality of respect and freedom of conscience.

This aim of optimal reconciliation cannot be achieved when the correct set of tools is 

not employed in religious freedom/equality cases, a feature which is regrettably 

common in several decisions which are discussed in this thesis. Concepts such as
148neutrality, which is an operative mode of secularism, become an end in itself It is 

submitted that the liberal-pluralist model of secularism ought to be the goal or ideal to 

strive for, and that retaining a keen focus on the twin core aims of respect for equality 

and freedom of conscience is vital. In circumstances where these aims are constantly 

conflicting, a balance must be sought, and the concept of reasonableness (and undue 

hardship) can be utilised to find a framework for reconciliation which ultimately may 

leave everybody a little bit dissatisfied; the true hallmark of a good compromise. A 

crucial final issue to examine is who ought to implement this framework.

3. WHO DECIDES WHAT IS REASONABLE ACCOMMODATION?

3.1 The US Debate

How is reasonable accommodation of Islam best achieved? Should judges or 

legislators be entrusted with the task? In the US, the debate has raged for decades. In 

the seminal decision of Employment Division v Smith, the Court described as “horrible 

to contemplate” '"'̂  the idea of federal judges regularly balancing against the importance 

of general laws the significance of religious practice. Hamilton agrees with this position

Ibid, at 34.
See the headscarf decisions o f  the ECtHR, discussed in Chapter 4, Part II. M aclure and Taylor caution  

against this “fetishism  o f  m eans” and argue that the separation o f  church and State and the State’s 
religious neutrality should not becom e values that must be defended at all costs, but must remain as 
means in the service o f  the twin principles o f  respect for the equality o f  persons and liberty o f  conscience. 
''‘̂ 494 U S 872 (1990).
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and argues that in striking the balance between freedom o f religious practice and the 

omnipresent risk o f hann to others which she perceives, the legislature is the only 

legitimate branch. She argues:

The judicial process is a packaged affair with strict limitations on the latitude o f 

the judge to make policy determinations. In contrast, the legislative process is at 

its very best when it engages in wide-ranging debate and investigation that can 

detennine the social policy out o f a universe o f options.

Hamilton has faith in the investigative power o f legislatures, arguing that they “have 

at their disposal the power to subpoena witnesses, to hold extensive hearings, to 

commission studies, and to elicit the views o f any expert” .'^' She stipulated “three 

necessary conditions for legitimate” religious exemptions;

Exempting religious conduct from neutral, general laws must be (1) duly 

enacted by a legislature, not decreed by a court; (2) must be debated under the 

harsh glare of public scrutiny; and (3) must be consistent with the larger public 

good.'^^

Similarly, West argues there is “no clear, workable, or fair way o f limiting the number 

and kinds o f exemptions to be granted if  persons had a recognized constitutional right 

to disobey for religious reasons whatever laws they chose to disobey” . S h e  states that 

the courts will inevitably make decisions that are “arbitrary, unpredictable, and 

discriminatory” .'̂ '*

On the other side o f the fence, several jurists argue in favour o f a role for courts. 

Laycock attacks Hamilton’s faith in legislatures. He argues that legislators “can do 

serious investigations, but they rarely do”, and points out that while “they are not 

stupid, they are spread far too thin” .'^^ He continues:

Hamilton, note 142, at 296.
Ibid, at 297.
Jbid,aX215.
Ellis West, “The Case Against a Right to Religion-Based Exemptions” (1990) 4 Notre D am e Journal 

o f  Law Ethics & Public Policy  591, at 604.
Ibid, ax 605.
Douglas Laycock, “A Syllabus o f  Errors” Michigan Law Review  (2007) 105(6), at 7.
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Yet Hamilton would have them separately investigate eveiy conflict between any 

religious practice and any law, enacting specific solutions to every one. Congress 

already explained, in the committee reports on RFRA, that ‘[i]t is not feasible to 

combat the burdens o f generally applicable laws on religion by relying upon the 

political process for the enactment o f  separate religious exemptions in every 

Federal, State, and local statute.

He argues that legislators are often “locked into positions by ideology or political 

pressure” , with the result that the hearing is “a charade” . L a y c o c k  comes down in 

favour o f judge-m ade exemptions:

Judicial decision-making is also highly imperfect. But when a question o f fact can 

be stated with some specificity in an adversarial fonnat, 1 have no doubt that 

judicial fact finding is more reliable than legislative fact finding. A claim to 

religious exemption addresses a specific religious practice, to be perfonned under 

specific circumstances, recognizing that any exemption will extend to all similar 

practices and circumstances that cannot be honestly distinguished. The question 

whether such an exemption will do any harni, and how much, is reasonably
158focused and well suited to adversary presentations.

Laycock states that in the adversarial process, each side will have an advocate who will 

be guaranteed a fair opportunity to present evidence and arguments, and witnesses can 

be cross-examined. Judges are not free to disregard the questions presented to them. 

They are also busy, but with weighty constitutional cases they can generally commit a 

generous amount o f time to consideration o f the issues. He remarks that judges are not 

open to the same external corrupting forces as legislators face: “W hen a judge makes up 

her mind because a campaign contributor talks to her before the hearing begins, it is 

corruption; when a legislator does the same thing, it is business as usual” . I n  a similar 

vein, Lupu argues that judges must “in the name o f the Constitution reassert control 

over distinctive treatment o f religion”, and “fearlessly order” such treatment when

156

157

159

Ib id .
Ib id .

' Ib id , a t  1 
Ib id .
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r e q u i r e d . H e  argues that to claim that “judicially manageable standards are lacking 

here more than in other areas o f constitutional adjudication simply rings false”, and 

continues;

A wide variety o f constitutional controversies -  those concerning reproductive 

rights, equal protection, or disputes between the President and Congress, to name 

only a few -  require complex judgm ents concerning the scope, weight, and 

reconcilability o f competing interests.'^'

In conclusion, this debate raises issues which are the subject o f perennial debate in 

jurisprudence generally, such as institutional competence, democratic deficits and 

judicial activism.

3.2 Ireland: Institutional Co-operation

To turn to the Irish legal system, fonner Supreme Court judge Hugh O ’Flaherty defends 

a role forjudges in law-making generally, and raises an interesting point in relation to 

minority rights in particular;

Having accepted that judges can and do, on occasion, remould the law, it is 

perhaps worth considering whether or not such judicial activism is to be 

encouraged. One reason frequently put forward for restricting judicial activism is 

that the courts are not well-suited to the task. It is said that judges have neither the 

time nor the resources to undertake independent research into the law and that 

they should not be concerned with the opinions o f society which highlight the 

need for law reform. Instead, they must rely solely on the arguments o f counsel 

put before them and base their decisions on a consideration o f  these argum ents...

I would venture to suggest that the independence o f the judiciary and their 

immunity from the demands placed on politicians to adopt popular stances, in 

particular with respect to minority rights, places the judiciary in a unique position 

to refom;! the law in appropriate cases. In certain situations, and this is true o f

Ira C. Lupu, “Reconstructing the Establishm ent Clause: The Case A gainst Discretionary 
A ccom m odation o f  R elig ion” (1991) 140 U niversity o f  P ennsylvan ia  L aw  R eview  5 5 S , a X 6 \ \ .

Ira C. Lupu, “The Trouble With A ccom m odation” (1992) 60 G eorge W ashington L aw  R eview  743, at 
760.

78



162minority rights, the law must act in advance of consensus.

It is submitted that there is a role for both the judiciary and the Oireachtas in the 

accommodation of religion. In Chapters 5 and 6, it is demonstrated that the Irish legal 

system has already embarked on a path of dual action.

First, it shall be argued that the text of Article 44 of Bunreacht na hEireann led 

Walsh J to defend a constitutionally compelled vision of accommodation of religious 

practice in the case of Quinn’s Supermarket v Attorney General. F e a r s  that there 

might be a slew of claims for exemptions from laws of general application have not 

been realised. However, should the number of claims increase in the future, especially 

in relation to religions such as Islam, there is no valid reason why judges should not 

continue to interpret the text of the Constitution in such a way that life and vitality is 

given to a constitutional text which is decidedly pro-religion in its tenns. Fear that the 

Irish legal system will encounter a string of confused or arbitrary decisions from judges 

is just that -  fear, as there is no evidence to suggest that judges are more likely to go off 

on a frolic in accommodation decisions than they would in any other area of 

constitutional rights-based adjudication. Furthermore, it shall be contended that the 

incorporation of the limiting factor of accommodation only to the point of “undue 

hardship” will condition the judicial discretion afforded to judges in this area of law. As 

a model of judicial practice of recognising a constitutionally compelled right to 

reasonable accommodation, the example set by the Supreme Court of Canada in its 

interpretation of the Charter of Rights and Freedoms demonstrates that a reasoned and 

principled line of authority may spring from judicial activism in this area of the law.'^'’ 

Furthemiore, recalling the words of O’Flaherty J, it is arguable that as a minority in this 

jurisdiction, a Muslim who seeks accommodation of a certain practice may fancy his 

chances in litigating, rather than waiting for the object of his concern to climb up the 

priority list of the Oireachtas. In areas where exclusion and discrimination are 

experienced by Muslims, judges may have an opportunity to act in advance of 

consensus and to recognise a constitutional right to accommodation, even in the 

absence of legislation.

As far as a role for the Oireachtas is concerned, it is submitted that legislative

Hugh O ’Flaherty, Justice, L iberty  an d  the Courts (Round Hall Sw eet & M axw ell, D ublin 1999), at 58. 
'“ [1972] IR 1. See Chapter 5.

See Chapter 3.
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accommodations are also key to improving the religious freedom o f the faithful. It will 

be demonstrated that Irish equality legislation, which coheres with EU equality 

directives, prohibits religious discrimination on the ground o f religion by employers 

and also service p r o v i d e r s . F e w  would disagree that the legislation has been a boon 

for equality law. The will o f the people, as expressed through their representatives in 

the Oireachtas, indicated desire for a change in the law which would bolster the 

religious freedom o f employees and those obtaining services including educational and 

healthcare services. This legislation currently provides for reasonable accommodation 

only for those who are disabled. Should the consensus emerge in the future that existing 

equality legislation be amended to provide for reasonable accommodation of religious 

belief, it is submitted that this development would significantly enhance the religious 

freedom o f believers who experience difficulty in carrying out employment, or in their 

capacity as service-recipients. The aim o f the Oireachtas should be to produce clear 

standards which serve to amplify the spirit and intendment o f the Constitution’s 

religious provisions.

Finally, it is submitted that there should be a partnership between the judiciary
] 67and the Oireachtas. This partnership works in two ways. First, the judiciary might 

recognise a constitutionally mandated accommodation which is later enacted in 

legislation. In such situations, the Oireachtas are acting to consolidate or codify a judge- 

made accommodation. Second, the accommodationist laws which the Oireachtas has 

enacted or will enact in the future will often, o f necessity, be interpreted by the 

judiciary. M cConnell notes the differing ways in which accommodation issues 

contained in laws may reach the courts:

Where the government has directed that claims o f religious conscience should 

outweigh the governm ent’s interest, this aspect o f the adjudication is greatly 

eased. For example, it is relatively easy to administer a law that allows use o f

See Chapter 6.
M cC onnell’s words are salutary here:

I have great sym pathy for the view  that legal principles should be structured to avoid excessive  
judicial discretion, w hich can lead to unprincipled results. But the proper approach is to design  
rules that w ill produce the right answer m ost o f  the time. Clear rules are o f  little value i f  they do  
not achieve the purpose o f  the constitutional provision they are designed to illuminate.

M cC onnell, note 141, at 738.
Dworkin conceptualised legislatures and courts as partnership. The ju d g e’s role is to find the best 

justification for each statute. See Ronald Dworkin, L a w ’s E m pire  (Harvard U niversity Press, 1986), at 
388.
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peyote in Native American Church ceremonials. We know that the legislature 

deems the detrimental impact o f its policies o f less weight than the injury to 

conscience.

On the other hand, if  the government enacts accommodation legislation in

general tenns (requiring religion to be ‘reasonably accommodate[d]’ or

accommodation in the absence o f a ‘compelling governmental interest’) the courts
! 68will have no choice but to engage in the difficult process o f balancing interests.

In short, where a statute sets out a straightforward accommodation, then the discretion 

o f the judiciary will be fettered. Section 4(2) o f the Health Act 1953 is an example o f 

such a law:

Any person who avails him self o f any service provided under this Act shall not be 

under any obligation to submit him self or any person for whom he is responsible 

to a health examination or treatment which is contrary to the teaching o f his 

religion.

However, if legislation in tenns similar to Canadian and US legislation providing for 

reasonable accommodation o f religion in areas such as employment is enacted, then the 

courts will inevitably face problems o f indeterminacy, and there will be a need to work 

out standards such as “reasonable” . F u r t h e n n o r e ,  existing equality legislation 

contains a prohibition on indirect discrimination. Similar legislation in the UK has been 

interpreted to incorporate a reasonable accommodation requirement, and it shall be 

argued that this interpretative approach is attractive for the Irish legal system. Judicial 

scope to act in this area o f law ought to be viewed as healthy functioning o f the judicial 

branch o f government. In line with Dworkin’s ideal, judges will form a community o f 

principle through their constructive interpretation o f statutes and a conception o f law as 

integrity; i.e. they will “identify legal rights and duties ... on the assumption that they 

were all created by a single author -  the community personified -  expressing a coherent
170conception o f justice and fairness” .

In summary, the judiciary and the legislature have a role to play in reasonable

M cC onnell, note 141, at 736-737.
Hart’s work has elaborated on indeterminancy. See H .L.A  Hart, The C oncept o f  L aw  (Oxford  

U niversity Press, 2012).
'™ Dworkin, note 167, at 225.
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accommodation of religious belief. This role may at times be separate, as where the 

courts recognise a constitutionally compelled accommodation right in the absence o f 

legislation, or where the Oireachtas recognises reasonable accommodation in certain 

defined contexts such as the workplace. Alternatively, some interplay between the two 

institutions ought to occur, for example, where the Oireachtas codifies a judge-m ade 

accommodation, or where judges are called upon to interpret the laws which provide for 

reasonable accommodation.'^'

At this juncture, it is appropriate to turn to the Canadian legal system for a full 

exposition o f  the model o f accommodation which is proposed.

The issue o f  whether a private party, as distinct from the State, can be obliged to provide 
constitutionally and legislatively  mandated accom m odations w ill be addressed in detail in Chapter 5.



Reasonable Accommodation of Religion in Canada

“W hile no right can be regarded as absolute, 
a natural corollary to the recognition o f  a right 

must be the social acceptance o f  a general duty to respect 
and to act within reason to protect it.” '

Introduction

Reasonable accommodation o f religion is a legal doctrine which seeks to facilitate 

practices of faith up to the point o f undue hardship. Bosset and Foblets define the aim 

o f reasonable accommodation as “equality in diversity” .̂  In this chapter, the concept o f 

reasonable accommodation o f religious belief in Canada shall be examined, with 

particular focus, where possible, on the accommodation o f Islam.

In Part I, religious diversity in Canada shall be examined, there will be an 

overview of the fundamental rights instruments, and the definition o f freedom of 

religion shall be provided. Part II proposes to examine the specific legal definition o f 

the concept o f reasonable accommodation, along with the foundational decisions which 

firmly established the parameters o f the concept. Part III assesses the trials and 

tribulations o f the doctrine and draws conclusions about its utility.

Although it was in the US that the concept originated, reasonable accommodation
•5 ,

has flourished to a greater extent in the Canadian legal system. Furthennore, it is a

' O ntario Human R ights C om m ission an d  Theresa O 'M alley v S im psons-Sears L td  [1985] 2 SCR 536, at 
[22].
“ Pierre B osset and M arie-Claire Foblets “A ccom m odating diversity in Quebec and Europe: different 
legal concepts, similar results?” in Institu tional A ccom m odation  an d  the C itizen: L ega l an d  P o litica l 
In teraction  in a P lu ra lis t Society , Trends in Social C ohesion, N o. 21 (Strasbourg, Council o f  Europe, 
2009) 37, at 37:

The main idea underlying reasonable accom m odation is that democratic states must allow  
everyone to participate fully in society on an equal footing, as far as possible w hile continuing to 
respect diversity. The aim is equality in diversity. In certain circum stances, achieving this aim  
may make it necessary to take account o f  individuals’ specific features, such as their religion, 
language or culture, by treating them differently. Promoting the social inclusion o f  the maximum  
number o f  members o f  the com m unity may som etim es entail a different approach that takes 
account o f  differences

 ̂ A s discussed in Part II, the doctrine sprung from the em ploym ent law sphere in the U S. In Canada, it 
w as judicia lly  extended to the activities o f  the State outside o f  em ploym ent. In this public realm, it is in
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topic that has attracted considerable debate in the media. During 2006-2007, a 

“reasonable accommodation crisis” emerged in Quebec during which the media 

published frequent attacks on “unreasonable accommodations”. The Quebec 

Government set up the Consultation Commission on Accommodation Practices Related 

to Cultural Difference, chaired by sociologist Gerard Bouchard and philosopher Charles 

Taylor.”̂ Consultations were held across the province of Quebec, and the Panel issued 

its final report in May of 2008.^ The Bouchard-Taylor Report is referred to throughout 

this chapter, as it provides an invaluable assessment of the operation of the concept of 

reasonable accommodation at the grass-roots level.

It will be argued that reasonable accommodation works well, and that the 

freedom of religion, equality and integration justifications supporting the concept are 

convincing. When applied correctly, within the proper legal parameters, the concept 

enhances social cohesion, and the Canadian experience is one from which Ireland can 

gain valuable insights.

1. RELIGIOUS DIVERSITY, FUNDAMENTAL RIGHTS AND FREEDOM OF 

RELIGION

1. RELIGIOUS DIVERSITY

1.1 Muslims in Canada

A 2009 Government Report concludes that in spite of declining attendance among 

Canada’s mainstream churches, “most Canadians continue to express religious 

identities”.̂  Figures from the 2001 Census demonstrated a marked increase in religious

the twin areas o f  education and healthcare provision that debate over reasonable accom m odation is most 
frequently played out. Bosset and Foblets, ibid, at 45, remark on the broad nature o f  the duty on public 
services to reasonably accom m odate their users:

Canadian public services’ legal duty to accom m odate applies to all decisions, practices and rules 
that have a discrim inatory effect on the exercise o f  a human right or freedom. Schools, hospitals, 
courts, m unicipalities and other public services are therefore legally bound to reasonably 
accom m odate m em bers o f  the public who use their services.

Gerard Bouchard and Charles Taylor, Building the fu ture: A time fo r  reconciliation, Report o f  the 
Consultation Commission on Accom m odation Practices R ela ted  to Cultural D ifferences (Quebec: 
Publications du Quebec 2008), available at http://w w w .accom m odem ents.qc.ca/index-en.htm l (visited 30 
D ecem ber 2011).
 ̂ The Com m ission had a m andate to; a) take stock o f accom m odation practices in Quebec; b) analyse the 

attendant issues bearing in mind the experience o f  other societies; c) conduct an extensive consultation on 
this topic; and d) form ulate recom m endations to the governm ent to ensure that accom m odation practices 
conform to the values o f  Quebec society as a pluralistic, dem ocratic, egalitarian society. Ibid, at 17.
* Governm ent o f  Canada, Policy Research Initiative, Understanding C anada’s “3M " (Multicultural, 
M ulti-linguistic and  M ulti-religious) Reality in the l i s t  Century (June 2009), at 12, available at 
http://w w w.horizons.gc.ca/doclib/2009-0015-eng.pdf (visited 30 Decem ber 2011).
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diversity, with the MusHm community becoming the largest non-Christian community.^ 

According to a Statistics Canada projection, the Muslim population was at an estimated 

base o f  884,000 in 2006, and this is set to rise to almost 2.9 million by 2031.^ Thus, the 

Muslim community is expected to account for almost 7% o f  the total population by this 

point in time.

Immigration is the main factor contributing to growing religious diversity in 

Canada. Me Andrew states that although one can trace the presence o f  M uslims in 

Canada back to the mid-nineteenth century, their numbers became significant from the 

m id-1960s onwards, following the adoption by the Government o f  a nondiscriminatory 

immigration policy that enabled many migrants from countries outside o f  Christian 

European lands to enter the country.^

A large-scale survey o f  Canadian Muslims was carried out by the Environics 

Research Group in 2007 to gain insight into this minority religious comm unity’s 

attitudes towards Canada. Adams concludes that the survey results offer “cause for 

optimism about the successftil integration o f  Muslim immigrants”. F o r  example, most

 ̂Ibid, at 12-13:
According to the 2001 Census, a large majority o f  Canadians (76.6% ) continue to identify with 
various Christian denom inations, although the num ber o f  adherents to other faith traditions has 
grown over the past decade. W hile still small in number, the overall percentage o f  Canadians from 
non-Christian religious backgrounds grew from 3.8% o f the population in 1991 to 6% in 2001. In 
1991, Judaism was the only non-Christian religion in Canada to account for more than 1% o f the 
population. By 2001, however, the M uslim, Jewish, Buddhist, Hindu, and Sikh religions all 
accounted for 1% or more o f C anada’s population. In 2001, the M uslim  com m unity becam e the 
largest non-Christian com m unity, accounting for 2% o f the total population.

C anada’s Census asks about religious beliefs among Canadians only every 10 years. Data from the 2011 
Census is scheduled for release in February 2012.
* Statistics Canada, Projections o f  the D iversity o f  the Canadian Population, 2006 to 203!  (Ottawa, 
M arch 2010), at 47-49, and at 25:

W ithin the population having a non-Christian religious denom ination, one person in two (48%) 
could be M uslim in 2031, whereas the corresponding proportion in 2006 was only 35%. All 
religions com bined, it is the M uslim  population that could show the greatest increase between 
2006 and 2031, with its num bers tripling during this period. This increase is mainly due to two 
factors; the com position o f  im m igration in the scenarios selected and higher fertility than for other 
groups.

The Report is available at http://w w w .statcan.gc.ca/pub/91-551-x/91-551-x2010001-eng.pdf (visited 30 
Decem ber 2011).
 ̂ M arie Me Andrew, “The M uslim Com m unity and Education in Quebec: Controversies and M utual 

A daptation” (2010) 11(1) Journal o f  International M igration and  Integration  41, at 43. She sum m arises 
the history o f  the settlement o f  M uslim  migrants:

The first im portant waves in the 1970s and 1980s cam e from the Indian subcontinent, Lebanon, 
Syria, Iraq, and Iran and these migrants settled mostly in Ontario. Later on, with the 1990s, source 
countries diversified as M uslim  imm igrants arrived from Jordan, Algeria, M orocco, and Tunisia. 
They also started to be much more evenly distributed between the main im m igrant-receiving 
provinces (Ontario, Quebec, British Colombia, and Alberta).

M ichael Adams, “M uslim s in Canada: Findings from the 2007 Environics Survey” in G overnm ent o f 
Canada, Policy Research Initiative, H orizons, Religious D iversity in Canada  (M arch 2009) 19, at 20. The 
Report is available at http://w w w .horizons.gc.ca/2009-0008_eng.pdf (visited 30 D ecem ber 2011).
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Canadian Muslims identify first as Muslim, and second as Canadian, but their pride in 

being Canadian matched the national average. Nine in ten o f  those surveyed were proud 

to be Canadian."Adams states;

Canadian Muslims expressed satisfaction with life in Canada, reporting that 

Muslims were better o ff  in Canada than in other Western countries, and that 

Muslim wom en enjoyed a higher quality o f  life in Canada than they would in 

most Muslim countries ... Canadian Muslims expressed greater satisfaction with 

the direction in which their country was headed than did M uslims in France, 

Germany, Spain, or Great Britain.'^

Despite these largely positive findings, it will be demonstrated that Canadian society, 

like most western Christian democracies, has had its successes and failures in grappling 

with the challenge o f  an increasingly religiously diverse society.

1.2 Competing Narratives and Tensions

Canada was bom  out o f  compromises; between French and English, Catholic and 

Protestant. Thus, it is unsurprising that there is a commitment to pluralism, and that the 

majority o f  Canadians are alive to the issue o f  protection o f  religious liberty. Canada is 

committed to multiculturalism, and in 1988 became the first country in the world to 

enact a national multicultural law. The Canadian Multiculturalism Act is a finn 

statement o f  commitment to diversity, equality and participation.’  ̂ However, the daily

A dam s explains that about nine in ten Canadian M uslims are foreign-born. See also, M ichael Adams, 
“ Surprise, Canadian pluralism  is w orking” Toronto Star, 10 N ovem ber 2007, available at 
http://w w w.thestar.eom /article/274900 (visited 30 D ecem ber 2011).
"  Ib id ,a i 22.

Ibid. However, it was noted, at 24, that three in ten Canadian M uslims reported experiences of 
discrim ination in the previous two years;

Thirty percent o f  Canadian M uslims said they had ‘had a bad experience’ due to their race, 
ethnicity, or religion in the last two years. Canadian M uslim s w ere roughly average in this regard. 
They were more likely than German (19% ), Spanish (25% ), or British (28% ) M uslim s to report 
negative experiences related to ethnicity or religion, but less likely than French M uslim s (37% ) to 
report the same.

Available at h ttp ://law s-lois.justice.gc.ca/PD F/C -l8.7.pd f (visited 30 D ecem ber 2011). Section 3(1) 
declares that it is the policy o f  the Governm ent o f  Canada to:

(a) recognize and prom ote the understanding that m ulticulturalism  reflects the cultural and racial 
diversity o f  Canadian society and acknowledges the freedom o f all m em bers o f  Canadian society 
to preserve, enhance and share their cultural heritage;
(b) recognize and prom ote the understanding that m ulticulturalism  is a fundam ental characteristic 
o f  the Canadian heritage and identity and that it provides an invaluable resource in the shaping o f
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reality o f  Canadian life does not consist o f  multicultural utopia, as there are certain 

long-standing patterns o f  religious affiliation within society, onto which 

multiculturalism pledges can be difficult to graft. Sossin states that Canadian society  

reflects a vibrant “narrative o f  pluralism”, but he also highlights a competing “narrative 

o f  exceptionalism ” at play.'"' According to this second narrative, “Canada began as and 

has remained a conservative English Protestant society that tolerated, but never 

considered as equal, all other minority religious communities”.'  ̂ Sossin concludes:

As religious communities become established, the Jewish, M uslim, Hindu, 

Buddhist, and other ‘outsider’ communities are accommodated, but only within a 

paradigm that accepts English Protestants (or, post-1970s, French Catholics in 

Quebec) as the ‘nonn’ and other religious communities as ‘m inorities.’ For 

example, Christmas Day and Easter remain publicly enforced ‘statutory holidays’ 

in Canada despite the obvious religious connotation o f  both holidays, and the 

large (and growing) segment o f  the population that does not observe these

C anada’s future;
(c) promote the full and equitable participation o f  individuals and com munities o f  all origins in the 
continuing evolution and shaping o f  all aspects o f  Canadian society and assist them in the 
elim ination o f  any barrier to that participation;
(d) recognize the existence o f  com m unities whose m em bers share a com mon origin and their 
historic contribution to Canadian society, and enhance their development;
(e) ensure that all individuals receive equal treatm ent and equal protection under the law, while 
respecting and valuing their diversity;
(f) encourage and assist the social, cultural, econom ic and political institutions o f  Canada to be 
both respectful and inclusive o f  C anada’s multicultural character;
(g) promote the understanding and creativity that arise from the interaction between individuals 
and com m unities o f  different origins;
(h) foster the recognition and appreciation o f the diverse cultures o f  Canadian society and promote 
the reflection and the evolving expressions o f those cultures;
(i) preserve and enhance the use o f  languages other than English and French, while strengthening 
the status and use o f the official languages o f  Canada; and
(j) advance multiculturalism  throughout Canada in ham iony with the national com m itm ent to 
the official languages o f  Canada.
In Quebec, there have been calls for endorsem ent o f  the concept o f interculturalism , which 

incidentally, is Ireland’s official guiding policy in matters o f integration. See Gerard Bouchard, “W hat is 
Interculturalism ?” (2011) 56(2) McGUl Law  Journal 435, at [64]. As was outlined in Chapter 1, Section 
4.1, there are many different labels for diversity strategies, the differences between various integration 
strategies being the subject o f  much social policy debate. The im portant point to note is that Canada does 
not endorse an assim ilationist policy.

Lom e Sossin, “God at Work: Religion in the W orkplace and the Limits o f  Pluralism  in C anada” (2009) 
3 Comparative Labor Law and Policy Journal 485.

Ibid, at 486. Sossin sees examples o f  the narrative in the fact that the French Catholic com m unity had a 
second-class status in Quebec until the Quiet Revolution o f  the 1960s and the rise o f  Quebec separatism 
in the 1970s. Furtherm ore, native aboriginal com m unities have been systematically disenfranchised over 
the years.
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holidays.'^

As discussed in Chapter 5, these narratives are matched in Ireland, insofar as there is a 

commitment to pluralism and integration strategies which occurs within a paradigm in 

which Catholics are accepted as the “norm”. Regrettably, the competing narratives 

often result in clashes of rights and values.'^ However, reasonable accommodation is 

proposed as a concept through which reconciliation can occur. Prior to analysis of the 

concept, it is necessary to examine the fundamental rights framework in which it 

operates.

2. FUNDAMENTAL RIGHTS AND FREEDOM OF RELIGION 

2.1 Human Rights Codes and the Canadian Charter 

(i) Human Rights Codes

Canada is a federal system in which provinces legislate in certain areas set out in the
18Constitution Act, 1867. Human rights codes or statutes whose main aim is to combat 

discrimination exist at both levels of government. For instance, the Canadian Human 

Rights Act, passed in 1997, applies throughout Canada to protect citizens against 

discrimination by federally-regulated employers or service providers. Furthermore, 

each province and territory has its own anti-discrimination legislation that applies to 

non-federal activities, for example the Ontario Human Rights Code, the consideration 

of whose provisions first generated the reasonable accommodation concept.'^ Another 

example is the Quebec Charter of Human Rights and Freedoms,^'’ which is relevant to 

some key decisions and also the Bouchard-Taylor Report. These human rights codes

at 487.
See Heather M. M acNaughton and Jessica C onnell, “A D elicate Balance: The C hallenges Faced By 

Our Dem ocratic Institutions in R econciling the C om peting Rights and Interests o f  a D iverse Population” 
(2011) 44 U n iversity  o f  B ritish  C olum bia L aw  R eview  149, at [59]:

A s Canada’s cultural m osaic continues to diversity, rights and societal values w'ill inevitably com e 
into conflict. These conflicts present innumerable challenges as they pit our fundamental values o f  
freedom  o f  religion against the rights o f  other m inorities in our society, challenge our v iew s o f  
what equality means, and engage safety, security and other co llective societal interests. These 
situations, w hich necessarily require a delicate balancing, are am ong the m ost difficult cases for 
public policy  makers, human rights adjudicators, and the public at large.

See Peter W. H ogg, C onstitu tional L aw  o f  C anada, (5*  ed, Thom son Carswell, 2007).
See Part II, Section 2.1. It shall be show n that reasonable accom m odation began as a human rights 

doctrine, and was later incorporated into Charter jurisprudence.
Hereafter referred to as the Quebec Charter.
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21impose obligations on public authorities and also horizontally between private parties.

Some o f the human rights codes have now officially incorporated the reasonable 

accommodation concept. For instance, in 1998 the Canadian Human Rights Act was 

amended to give effect to the principle that all individuals should have an opportunity;

...to  have their needs accommodated, consistent with their duties and obligations 

as members o f society, without being hindered in or prevented from doing so by 

discriminatory practices based on race, national or ethnic origin, colour, religion, 

age, sex, sexual orientation, marital status, family status, disability or conviction 

for an offence for which a pardon has been granted.

Human rights cases are generally brought at the provincial level under the equality 

provisions o f the relevant province. However, the hierarchy o f  nonns dictates that 

decisions o f the highest provincial courts may be appealed to the Supreme Court o f 

C a n a d a . A l l  provinces are subject to the Canadian Charter o f Rights and Freedoms, to 

which important document we turn next.^^

(ii) The Canadian Charter

The Canadian Charter, introduced in 1982, states in its Preamble; “ [w]hereas Canada is 

founded upon principles that recognize the supremacy o f God and the rule o f law” .
25However, this reference to the “supremacy o f God” has never been given teeth.

This is in contra-distinction to the Canadian Charter o f Rights and Freedoms which governs relations 
between the State and its citizens only.

Available at http://laws-lois.justice.gc.ca/PDF/H-6.pdf (visited 30 December 2011). The Ontario 
Human Rights Code contains a similar provision in section 11(2):

The Commission, the Tribunal or a court shall not fmd that a requirement, qualification or factor 
is reasonable and bona fid e  in the circumstances unless it is satisfied that the needs o f  the group o f  
which the person is a member cannot be accommodated without undue hardship on the person 
responsible for accommodating those needs, considering the cost, outside sources o f  funding, if 
any, and health and safety requirements, if  any.

This is available at
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90hl9_e.htm#BK 13 

(visited 30 December 2011).
See Lucy Vickers, “Approaching Religious Discrimination at Work: Lessons from Canada” (2004) 20 

International Journal o f  Comparative Labour Law and Industrial Relations 177, at 188-189 for an 
overview.

Hereafter referred to as the Canadian Charter. Available at http://laws- 
lois.justice.gc.ca/eng/charter/CHART_E.PDF (visited 30 December 2011).

See Lome Sossin, “The “Supremacy o f  God”, Human Dignity and the Charter o f  Rights and  
Freedoms" (2003) 52 University o f  New Brunswick Law Journal 221, at 228;
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Although there is no anti-establishment clause in the Charter, there is no preference for 

any particular denomination, and the State is secular?^ Section 27 o f  the Charter 

provides that the Charter “shall be interpreted in a manner consistent with the 

preservation and enhancement o f  the multicultural heritage o f  Canadians”.

Sections 2(a) and 15(1) are gennane to the discussion o f  religious freedom. 

Section 2(a) provides that “freedom o f  conscience and religion” is among the 

“fundamental freedoms” which everyone enjoys. Section 15(1) is entitled “Equality 

Rights” and states;

Every individual is equal before and under the law and has the right to the equal 

protection and equal benefit o f  the law without discrimination and, in particular, 

without discrimination based on race, national or ethnic origin, colour, religion, 

sex, age or mental or physical disability.

Section 1 o f  the Canadian Charter is known as the “reasonable limits” clause and 

provides that the rights and freedoms set out in the Charter are guaranteed “subject only 

to such reasonable limits prescribed by law as can be demonstrably justified in a free 

and democratic society”. This section sets up the legal justification for restrictions on 

Charter rights, as it is understood that no rights are absolute. Furtheraiore, in order to 

delineate the acceptable levels o f  limitation o f  Charter rights, the Court has developed a

[T]he reference in the Preamble o f  the Charier to the ‘suprem acy o f  G od’ represents the actual 
term in the Charter about which the Court has said the least. The suprem acy o f  God, like human 
dignity, is difficult to conceive as a justiciable concept. It cannot be substantiated nor can it be 
disproven. Unlike human dignity, however, the supremacy o f  God has not been the subject o f  
creative judicial elaboration. N ot even the m ost basic questions about its place and purpose in the 
Charter have been addressed. W hose God is supreme and suprem e in what way? Are the 
supremacy o f  God and the rule o f  law intended to be com plem entary constitutional principles, or 
distinct? How can and should the suprem acy o f  God be reconciled with the freedom o f conscience 
and religion provisions under s. 2 o f  the Charter?

See also Jonathon W. Penney and Robert Danay, “The Em barrassing Pream ble? U nderstanding the 
“Supremacy o f  G od” and the Charter” (2006) 39 University o f  British Columbia Law  Review  287.

In term s o f  m otivations for governm ental decisions, a federal governm ent policy research organisation 
recently convened a roundtable o f experts to discuss policy challenges relating to religious diversity. Four 
models o f societal stances toward religious belief w ere examined; faith-based, faith-adverse, faith-guided 
and faith-neutral. The findings o f  the group were that;

Canada was generally seen as tending towards a ‘faith-neutral’ stance in which justifications by 
policy-m akers for their policies are based on secular values, and attitudes toward religious views 
(including those o f  m inorities) are generally respectful.

See Andre Laliberte, “Policy Research Initiative Roundtable Report” in Ethnicity and  D em ocratic  
Governance newsletter, January 2009, Vol. 4(1), at 5,
available at http;//w w w .clubm adrid.org/im g/secciones/SSP_ED G _Jan_09.pd f (visited 30 D ecem ber 
2011). However, it was acknowledged that, even within a State in which public life tends toward the 
faith-neutral, it is sometim es necessary for societies such as Canada to impose lim its on religious 
dem ands if  they are seen as detrimental to fundam ental values.
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proportionality framework, set out in the landmark decision of v Oakes^^ The onus is 

on the party defending a restriction to prove that, on a balance of probabilities, the 

infringement is reasonable and can be demonstrably justified in a free and democratic 

society. This is a four-stage test whose key features are as follows:

(1) The legislative objective being pursued must be pressing and substantial;

(2) The law must be rationally connected to the objective;

(3) The law must minimally impair the right; and,

(4) There must be proportionality between the law’s salutary and deleterious 

effects.^*

The Oakes test plays a key role in accommodation decisions involving religious 

exemptions from laws of general application.^^

2,2 Freedom of Religion

In a decision involving reasonable accommodation in the employment sphere, the 

Supreme Court of Canada declared:

Freedom of religion is of fundamental importance to Canadian democracy. If 

reasonable accommodation of religious beliefs can be undertaken by an employer, 

it should be.^^

At the outset, it is important to reiterate that the argument in favour o f reasonable 

accommodation of religion, and specifically Islam, rests upon the premise that freedom
31of religion is a value that a particular legal system has chosen to protect, and Canada 

has patently decided this to be the case. In this vein, it is necessary to outline in brief

[1986] 1 SCR 103. In Chapter 5, it is demonstrated that the O akes  analysis has been recognised in Irish 
decisions on the proportionality doctrine.

Ibid, at 138-139. The O akes analysis has been developed to incorporate a reasonable accom m odation  
requirement, as discussed in Part II, Section 3.3.

See for exam ple, the case o f  M ultani v C om m ission  Scola ire  M arguerite-B ourgeoys  [2006] 1 SCR  
256, discussed in Part II, Section 3.3.

C om m ission sco la ire  reg ion ale  de  Cham hly  v B ergevin  [1994] SCJ N o  57, at [39].
See Chapter 2, and also Chapter 5 where it is argued that Ireland also places a strong premium on 

freedom o f  religion.
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the Canadian understanding o f the concept.^^

A subjective concept o f religious freedorn was endorsed in Syndicat Northcrest v 

Amselem^^ The complainants were Orthodox Jews who decided to build succahs on 

their balconies in fulfilment o f an obligation to dwell in such small enclosed temporary 

shelters during the annual nine-day festival o f Succot}'^' The respondent syndicate o f co- 

ownership requested the removal o f the succahs, claiming inter alia that they violated 

by-laws which prohibited decorations, alterations and constructions on balconies. The 

respondent suggested that the complainants could set up a communal succah in the 

gard en s,an d  contested the assertion that erecting a personal succah was an obligation 

of Judaism. The complainants expressed their dissatisfaction with the proposal and 

stated that their personal religious beliefs called for the setting up o f individual 

succahs^^

When the case came before the Supreme Court o f Canada, lacobucci J for the 

majority defined freedom o f religion^^ in a subjective manner, rejecting the idea that 

one might have to prove the objective validity o f one’s b e lie fs .S in cer ity  o f belief was

However, detailed definition o f  “religion” and “ freedom o f religion” is outside the scope o f  this thesis, 
as discussed in Chapter 2.

[2004] 2 SCR 551, H ereafter Am selem . R v Big M  D rug M art L td  [1985] 1 SCR 295 was the first 
significant case involving freedom o f  religion to be decided by the Supreme Court o f Canada, The 
respondent was charged with unlawfully carrying on the sale o f  goods on a Sunday contrary to the L ord’s 
Day Act. It was held that the acknowledged purpose o f the Lord’s Day A ct was the com pulsion of 
religious observance. This purpose infringed religious freedom. The Crown did not establish that the Act 
constituted a reasonable limit, dem onstrably justifiable in a free and dem ocratic society and therefore it 
could not be saved pursuant to section 1 o f  the Charter. The following protective com m ents relating to 
religious freedom were made by Dickson CJ, at [94]-[95]:

The essence o f the concept o f  freedom o f  religion is the right to entertain such religious beliefs as 
a person chooses, the right to declare religious beliefs openly and without fear o f  hindrance or 
reprisal, and the right to m anifest religious belief by worship and practice or by teaching and 
dissem ination ...

Freedom m eans that, subject to such lim itations as are necessary to protect public safety, 
order, health, or m orals or the fundam ental rights and freedoms o f  others, no one is to be forced to 
act in any way contrary to his beliefs or his conscience.

Ibid, at [4]-[7],
^^/ijit ,̂at[13]. 

at [14],
The Court was engaged in defining the concept as it appears in the Quebec Charter o f  Human Rights 

and Freedoms (section 3) and the Canadian Charter o f  Rights and Freedom s (section 2(a)), lacobucci J 
noted that in order to define “religious freedom ”, it was necessary first to define “religion” . W hile 
acknowledging that a precise definition o f  religion was “perhaps not possible” , he offered the following 
definition, at [39];

Defined broadly, religion typically involves a particular and com prehensive system o f faith and 
worship. Religion also tends to involve the belief in a divine, superhum an or controlling power. In 
essence, religion is about freely and deeply held personal convictions or beliefs connected to an 
individual’s spiritual faith and integrally linked to one’s self-definition and spiritual fulfilment, the 
practices o f  which allow individuals to foster a connection with the divine or with the subject or 
object o f  that spiritual faith.

Ibid, at [43]. He also noted, at [45], that the United States Supreme Court has sim ilarly adopted a
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emphasised:

... [Fjreedom o f religion consists o f  the freedom to undertake practices and 

harbour beliefs, having a nexus with religion, in which an individual demonstrates 

he or she sincerely believes or is sincerely undertaking in order to connect with 

the divine or as a function of his or her spiritual faith, irrespective o f whether a 

particular practice or belief is required by official religious dogma or is in 

confonnity with the position o f religious officials.

It was held that an inquiry into the mandatory nature o f an alleged religious practice is 

“not only inappropriate, it is plagued with difficulties” .''*̂  However, the Court was 

qualified to conduct an inquiiy, albeit a limited one, into the sincerity o f a claim ant’s 

belief It was emphasised that sincerity o f belief “simply implies an honesty o f b e lie f’, 

and the Court’s role is to ensure that an asserted belief is in good faith, neither fictitious 

nor capricious, and that it is not an artifice.""

Once freedom of religion is triggered, it must then be demonstrated that the 

impugned measure interferes with the claimant’s ability to act in accordance with belief 

in a way that goes beyond the trivial or insubstantial.*'^ The next step is considering how 

the exercise o f the religious right impacts upon the rights o f others, as conduct that 

causes hann and interference with the rights o f others will not automatically be 

protected.

A 5-4 majority o f the Court held that the complainants successfully triggered 

freedom o f religion, and this right was infringed, as the interference which occurred

subjective, personal and deferential definition o f  freedom  o f  religion, in cases such as Thomas v R eview  
B o a rd  o f  the Indiana E m ploym ent Security D ivision , 450  U S 707 (1981).

Ibid, at [46],
Ibid, at [47],
Ibid, at [51]-[52], The Court gave guidance, at [53], on how  to assess sincerity:

A ssessm ent o f  sincerity is a question o f  fact that can be based on several non-exhaustive criteria, 
including the credibility o f  a claim ant’s testim ony .. .  as w ell as an analysis o f  whether the alleged  
b e lie f  is consistent with his or her other current religious practices. It is important to underscore, 
how ever, that it is inappropriate for courts rigorously to study and focus on the past practices o f  
claim ants in order to determine whether their current beliefs are sincerely held. O ver the course o f  
a lifetim e, individuals change and so can their beliefs. R eligious beliefs, by their very nature, are 
fluid and rarely static.

*^Ibid,&\ [57]-[61].
Ibid, at [62]. lacobucci J held;

Freedom o f  religion, as outlined above, quite appropriately reflects a broad and expansive  
approach to religious freedom under both the Q uebec C h arter  and the Canadian C harter  and 
should not be prematurely narrowly construed. H ow ever, our jurisprudence does not allow  
individuals to do absolutely anything in the name o f  that freedom.
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was more than trivial or insubstantial. It was accepted that the complainants sincerely 

believed that they were obliged to erect their own succahs.'^'^ The Court held that a 

prohibition against setting up individual succahs “obliterates the substance” of the 

religious freedom right, and a communal succah was ruled out as an option because it 

could cause inconvenience and distress and detract from the joyous celebration of the 

holiday.''^ Furthermore, whereas the complainants’ rights to freedom of religion were 

significantly impaired, the Court considered the impact on the respondent’s property 

and security rights was, at best, minimal and thus could not be construed as validly 

limiting the exercise of the complainants’ religious freedom."'^

An extremely subjective or personal conception of freedom of religion is clearly 

controversial for the perceived risk that it may lead to untrammelled accommodation 

requests.''^ Other co-owners had been asked to remove wooden trellises and satellite 

dishes that had been installed on b a lc o n ie s .I f  these co-owners had a sincere belief that 

their religion required the installation of trellises and satellite dishes, some would argue 

that the Supreme Court might be obliged to deem their religious freedom to be in play. 

However, it is submitted that most fears about overuse or abuse of the accommodation 

principle are unfounded. The safeguard of the sincerity test and the reminder that rights 

are always susceptible to limitation each serve to temper the purely subjective 

conception o f freedom of religion offered by the Court.

At this point, detailed examination of the operation of the concept of reasonable 

accommodation is appropriate, in order to demonstrate the parameters of freedom of

Ibid, at [73].
Ibid, at [74]-[77],
Ibid, at [82]-[84].
Conversely, Ogilvie argues that the sincerity test will tend to erode the protection to be afforded to 

religion, reducing belief to whimsy, as a secular judiciary will be sceptical o f  sincerity when faced with a 
practice that seems outlandish or bizarre. See Margaret Ogilvie, “And Then There Was One: Freedom o f  
Religion in Canada -  the Incredible Shrinking Concept” (2008) 10(2) Ecclesiastical Law Journal 197, at 
203:

Sincerity as a basis for defining a ‘religious’ belief as meriting protection under section 2(a) is a 
flimsy and unstable basis for protecting religion. Sincerity is in the eyes o f  the beholder and a 
sceptical, secular judiciary is unlikely to accept the existence o f  sincerity when it finds the beliefs 
asserted to be ridiculous. In language o f  section 1 o f  the Charter, a court may find the beliefs to be 
neither ‘reasonable nor demonstrably justifiable’ and therefore unworthy o f  protection.

However, subsequent decisions have shown that this may have been an overly pessimistic prediction o f  
how the Amselem  doctrine would operate. In Multani v Commission Scolaire Marguerite-Bourgeoys 
[2006] 1 SCR 256 which followed in 2006 (see Section 3.3 infra), the Court readily recognised, at [34]- 
[41], that the applicant’s religious freedom was engaged and interfered with, even though some might 
categorise the Sikh practice o f  carrying a ceremonial sword (kirpan) as somewhat unconventional. 
Following Amselem, it seems that the Court would have to conclude that a person was acting in bad faith 
before deciding freedom o f religion is not engaged, and establishing bad faith appears to be a reasonably 
onerous task.

[2004] 2 SCR 551, at [111].
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religion.

II. DEFINITION OF REASONABLE ACCOMMODATION 

1. US ORIGINS OF THE CONCEPT

The concept o f  reasonable accommodation o f  religion first emerged in the US in the 

context o f  the landmark Civil Rights Act 1964. Title VII o f  the 1964 Act prohibits 

discrimination, including religious discrimination, in the employment sphere. Title VII 

was amended in 1972, to provide a duty “to reasonably accommodate to an em ployee’s 

or prospective em ployee’s religious observance or practice without undue hardship on 

the conduct o f  the em ployer’s business”.

Thus, in the US, employers are under an obligation to accommodate to the point 

o f  undue hardship. However, the decision in Trans W orld Airlines v H ardison  limited 

the extent o f  the duty.^® The Supreme Court held: “[t]o require TW A to bear more than 

a de minimis cost in order to [accommodate Hardison] is an undue hardship”.̂ '
52Furthermore, in Ansonia B oard o f  Education  v Philbrook, the Supreme Court held 

that an employer fulfils its duty to accommodate “so long as it offers a reasonable
C l

accommodation to the em ployee”. There is no duty for an employer to entertain some 

other accommodation, even if  the em ployee’s preferred accommodation would not

Title 42, Chapter 21, Subchapter VI, § 2000e(j), available at 
http;//www.law .cornelI.edu/uscode/42/usc_sec_42_00002000— eOOO-.html (visited 30 D ecem ber 2011).

432 US 63 (1977). Hardison worked as a clerk in the stores departm ent o f  TW A, which rem ained open 
24 hours per day, 365 days a year. The com pany operated a seniority system which allow ed senior 
em ployees to have the first choice in selecting their shifts. Some time after he was hired, Hardison 
becam e a m em ber o f  the W orldwide Church o f  God, the tenets o f  w hich religion required him to refrain 
from w ork from sunset Friday until sunrise on Saturday. Following a switch from one building in the 
departm ent to another, he was at bottom o f the seniority list, and thus unable to obtain a work schedule 
that accom m odated his faith. He was fired for insubordination for his refusal to w ork on Saturdays. The 
Supreme Court decided by a 7-2 majority that TW A went far enough in attem pting to accom m odate the 
em ployee’s religious beliefs.

Ibid, at 84, It is noteworthy that section 10(A) o f  the A m ericans with Disabilities A ct o f  1990, 
available at http://w w w.ada.gov/pubs/adastatute08.pdf (visited 30 Decem ber 2011), states that undue 
hardship “means an action requiring significant difficulty or expense”, and therefore does not reflect this 
de m inim is limit which applies in the case o f religion.
”  479 US 60 (1986).

Ibid, at 68-69. The case concerned a teacher who jo ined the W orldw ide Church o f  God. The tenets o f 
this religion required him to miss six school days annually to observe holy days. Collective bargaining 
agreem ents provided three days o f  paid leave annually to observe mandatory religious holidays, but 
teachers could not use for religious observance any accum ulated sick leave, three days o f which were 
available for “necessary personal business” . Philbrook requested that he either be allowed to use personal 
business days for the three uncovered religious observance days, or else pay the cost o f  a substitute 
teacher but not reduce his salary for those days. The Board consistently rejected both proposals. The 
Supreme Court rem anded the case for a determ ination o f  whether the adm inistration o f  the leave 
agreem ent in practice constituted a reasonable accom modation.
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cause undue hardship to the employer. Thus, it is generally recognised that the 

obligations o f  accommodation are not particularly onerous, and may not avail an 

employee.

Apart from the limiting o f  religious reasonable accommodation posed by these 

Title VII decisions, outside o f  anti-discrimination law and the employment context, 

there is no wider obligation to provide reasonable accommodation for religious b e lie f  

Furthermore, in US constitutional theory the question o f  whether religious practice can 

be reasonably accommodated by permitting departures from laws o f  general application 

is one which has generated heated debate and judicial and legislative U-tums.

The First Amendment to the United States Constitution contains the “Free 

Exercise Clause”.T r a d it io n a lly , the Supreme Court held that laws that “substantially 

burdened” the free exercise o f  religion could only survive scrutiny under the First 

Amendment if  justified by a “compelling interest”.̂ ’ However, in 1990, in Employment 

Division  v Smith, the Supreme Court changed direction on this i s s u e . T h e  Court held 

that only in cases where an individual is coerced by government to act in violation o f

For a recent discussion, see Bryan M. Likins, “Determ ining the A ppropriate Definition o f  ReHgion and 
Obligation to A ccom m odate the Religious Em ployee Under Title VII: A Com parison o f  Religious 
Discrim ination Protection In The United States And United K ingdom ” (2011) 21 Indiana International 
and  Comparative Law Review  111, at 126-132. Likins states, at 131:

Com bining the holdings o f Hardison and  Philbrook  m akes the duty to accom modate more 
fictional than real. W hat is given with the creation o f  the duty to accom m odate is taken by the 
very low level o f  hardship needed to defeat the duty to accom modate.

Bosset and Foblets, note 2, at 44, note the restricted nature o f  the doctrine in com parison with its 
Canadian development;

Outside o f  the em ployment relationship, United States anti-discrim ination legislation does not 
impose any specific obligation on its public services to accom m odate cultural diversity. The duty 
to accom m odate only applies to two grounds o f  prohibited discrimination: disability and religion, 
and in the latter case, only in connection w ith em ployment.

The First A m endm ent states:
Congress shall make no law respecting an establishm ent o f  religion, or prohibiting the free 
exercise thereof; or abridging the freedom o f speech, or o f  the press; or the right o f  the people 
peaceably to assem ble, and to petition the G overnm ent for a redress o f grievances.

The case o f  Sherhert v Verner 374 US 398 (1963) represented the first occasion on which the Supreme 
Court recognised that an individual could be entitled to an exem ption from a generally-applicable law, 
based on his freedom o f religion. The case concerned the denial o f  unem ploym ent benefits to an 
em ployee who had refused to w ork on Saturdays for religious reasons. Furtherm ore, in Wisconsin v 
Yoder 406 US 205 (1972), a decision which generated considerable controversy, m em bers o f the Amish 
com m unity w ere granted an exem ption from the State o f W isconsin’s legislation which fixes the 
m andatory school age limit at 16. The Supreme Court perm itted parents to take their children from school 
at age 14 so as to pursue vocational training w ithin the com munity. Am ish religious beliefs were given 
precedence over the S tate’s com peting interest in universal childhood education.
58 494 US 872 (1990). The case concerned two m em bers o f  the N ative American Church, who had been 
fired from their job  because they had consum ed a forbidden drug, peyote, during a religious ceremony. 
The State refused to grant them unem ploym ent benefits because they were fired for gross misconduct. 
The Supreme Court was called upon to consider whether an exem ption from the application o f  criminal 
sanctions m andated by law could be obtained for religious reasons. The majority o f  the Court concluded 
that the Constitution did not require Congress to grant such an exemption.
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his or her religious beliefs must a compelling government interest be shown. In all other 

cases, if  a law is neutral and generally applicable, in the sense that religious and non

religious individuals and actions are treated equally in intention and effect, the fact that 

it incidentally burdens religious conduct presents no First Amendment question.^^ The 

Court held that it could not “afford the luxury o f deeming presumptively invalid, as 

applied to the religious objector, every regulation o f conduct that does not protect an 

interest o f the highest order” , as such a rule “would open the prospect of 

constitutionally required religious exemptions from civic obligations o f almost every 

conceivable kind” .̂  ̂ In summary, it was held that although the legislature could 

legislate for religious exemptions from laws o f general applicability if  it so wished, the 

Free Exercise Clause did not oblige such action.^'

In light o f a negative reaction to Smith, Congress enacted the Religious Freedom 

Restoration Act (RFRA) in 1993. The RFRA requires the State to show that a burden 

on religion imposed by a law o f general application is in furtherance o f a compelling 

government interest and is the least restrictive means o f furthering that interest. The 

Supreme Court subsequently found that this Act was unconstitutional as Congress had 

exceeded its authority to regulate state laws.^^ However, the RFRA is only invalid in 

respect o f states, and remains valid when it applies to the Federal Govemment.^^ 

Furthennore, many states have enacted their own versions o f the RFRA. The present 

state o f the law is that pursuant to the RFRA in the case o f federal laws, and pursuant to 

some similar state-level statutes, one can benefit from an exemption from certain legal 

obligations on the grounds o f individual religious beliefs. However, the scope of 

exemptions generally continues to exercise legal minds in the US.^^

”  Ibid, at 879-890 .
Ibid, at 888. E m phasis original.
Thus, although it w as constitutionally perm issible to exem pt sacramental peyote use from the operation 

o f  drug law s, it was not constitutionally required. This position is in contrast with the decision in Quinn's 
Superm arket Ltd. v A ttorn ey  G enera l [1972] IR 1, d iscussed in Chapter 5, where an obligation to exem pt 
was created, as it was held that any law, w hich by virtue o f  the generality o f  its application, w ould by its 
effect restrict or prevent the free profession and practice o f  religion by any person or persons, w ould be 
unconstitutional unless it contained provisions w hich saved from such restriction or prevention the 
practice o f  religion o f  the person or persons w ho w ould otherwise be so restricted or prevented,
*’■ See C ity o f  B oern e V F lores  521 U S 507 (1997).

G onzales v O C entro  E sp irita  Beneficente U niao do Vegetal 546 U S 418 (2006).
For further analysis, see D ouglas Laycock, “The R eligious Exem ption Debate” (2009) 11 R utgers  

Jou rn a l o f  L aw  an d  R elig ion  139. Laycock, w ho is one o f  the nation’s forem ost authorities on religious 
liberty argues, at 145:

W hether and w hen to exem pt religious practices from regulation is the m ost fundamental religious 
liberty issue in the United States today. What is at stake in the debate over religious exem ptions is 
whether people can be jailed, fined, or otherwise penalized for practicing their religion in the 
United States in the twenty-first century.
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It is apparent that there are several characteristics in respect of which a duty to 

reasonably accommodate can be construed. In fact, the publicity given to cases 

involving religion masks the reality that disability, followed by gender, national origin 

and age are the more frequent grounds for accommodation in Canada.^^ There is often a 

greater willingness to accommodate disability, on the ground that disability is a 

physical or mental characteristic which is usually readily appreciated, and over which 

one does not have control.^^ The vagueness of the commandments of religion, as well 

as the element of choice perceived to be involved in the fact and degree of adherence to 

a particular religion can tend to deprioritise its accommodation.

An exploration of the foundational cases in the following section aims to provide 

support for an acceptance of the concept.

2. FOUNDATIONAL REASONABLE ACCOMMODATION CASES 

2.1 Employment: Sabbath Observance

The common law principle of reasonable accommodation was first articulated by the 

Supreme Court of Canada in the case of Ontario Human Rights Commission and 

Theresa O ’Malley v Simpsons-Sears Ltd.^'' This case concerned a full-time department 

store employee who in 1978 became a member of the Seventh-day Adventist Church 

and infonned her employer that her conversion would thenceforth prevent her from 

working from sundown Friday to sundown Saturday.^* She was informed that Saturday 

work was a requirement and she would be discharged if she could not work on this day. 

After further discussion, the applicant was offered, and accepted, part-time work. She 

suffered a consequent reduction in her earnings and fringe benefits.

The Court examined the case under the Ontario Human Rights Code, section

Laycock argues that regulatory exemptions are an essential part o f  meaningful religious liberty, and that 
the right to believe a religion is hollow without the right to practice the religion; it leaves committed 
believers subject to persecution for exercising their religion.

See Emmanuelle Bribosia, Julie Ringelheim and Isabelle Rorive, “Reasonable Accommodation For 
Religious Minorities: A Promising Concept For European Antidiscrimination Law?” (2010) 17(2) 
Maastricht Journal o f  European and Com parative Law  137, at 145.

In the European context, reasonable accommodation is clearly prescribed only in the case o f  disabled 
persons in employment context, as set out in the Employment Equality Directive. The Irish legal system  
is also only familiar with the concept o f  reasonable accommodation in relation to people with a disability, 
as provided for in the Employment Equality Acts 1998-2011 and Equal Status Acts 2000-2011. See 
Chapter 6.

[1985] 2 SCR 536. Hereafter referred to as O 'Malley.
The applicant signed a statement acknowledging that when she started working for Sears in 1971 she 

was fully aware o f  the need for her to work on Saturday as a condition o f  her employment. Ibid, at [4].
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4(I)(g) of which prohibited discrimination in employment on the basis o f creed. 

McIntyre .1 found that intent to discriminate is not a governing factor in construing 

human rights legislation aimed at eliminating discrimination. Rather, it is the result or 

effect of the alleged discriminatory action that is significant.’® It was held that the 

appellant showed a p r im a  fa c ie  case o f “adverse effect discrimination” based on
71 * 72  * 95creed. This corresponds to the concept of indirect discrimination. “No question” 

arises in direct discrimination cases, as if a measure discriminates on its face on a
7 -5  , ,

prohibited ground it is simply struck down. However, in adverse effect discrimination 

cases, the measure is not struck down. The effects of the measure on the employee must 

be considered, and “if the purpose of the Ontario Human Rights Code is to be given 

effect some accommodation must be required from the employer for the benefit of the 

complainant”. T h e  Court discussed the American concept of accommodation.’  ̂ In 

considering whether to import such a duty, the Court recognised the impact on the 

rights of others:

Difficulty arises when the question is posed of how far the person is entitled to go 

in the exercise of his religious freedom. At what point in the profession of his 

faith and the observance of its rules does he go beyond the mere exercise of his 

rights and seek to enforce upon others conformance with his beliefs? To what 

extent, if any, in the exercise of his religion is a person entitled to impose a 

liability upon another to do some act or accept some obligation he would not 

otherwise have done or accepted?’^

a t [ l l ] ,
™ Ibid, at [14]. McIntyre J stated, that m otive is difficult to prove, and “m otive w ould be easy to cloak in 
the formation o f  rules w hich, though im posing equal standards, could create .. .  injustice and 
discrimination by the equal treatment o f  those who are unequal” .

Ibid, at [18], McIntyre J explained:
It arises where an em ployer for genuine business reasons adopts a rule or standard w hich is on its 
face neutral, and w hich w ill apply equally to all em ployees, but w hich has a discriminatory effect 
upon a prohibited ground on one em ployee or group o f  em ployees in that it im poses, because o f  
som e special characteristic o f  the em ployee or group, obligations, penalties, or restrictive 
conditions not im posed on other members o f  the work force.

See discussion o f  indirect discrimination in Chapter 2, Part I.
[1985] 2 SCR 536, at [20]. It is struck down unless it can m eet a statutory justification test. An  

exam ple a directly discriminatory measure w as provided at [18]; “N o Catholics or no w om en or no 
blacks em ployed here”.

Ib id
^^Ibid

Ibid, ax [21],
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The Court found that the Code’s purpose and its general provisions generated the duty 

o f accommodation, as this key passage shows:

The Code accords the right to be free from discrimination in employment. While 

no right can be regarded as absolute, a natural corollary to the recognition o f a 

right must be the social acceptance o f a general duty to respect and to act within 

reason to protect it. In any society the rights o f  one will inevitably come into 

conflict with the rights o f others. It is obvious then that all rights must be limited 

in the interest o f preserving a social structure in which each right may receive 

protection without undue interference with others. This will be especially 

important where special relationships exist, in the case at bar the relationship o f 

employer and employee. In this case ... the em ployee’s right requires reasonable 

steps towards an accommodation by the employer.

The Court recognised that the duty could not be untramelled, and so formulated the 

limit o f “undue hardship” :

The duty in a case o f adverse effect discrimination on the basis o f religion or 

creed is to take reasonable steps to accommodate the complainant, short o f undue 

hardship: in other words, to take such steps as may be reasonable to accommodate 

without undue interference in the operation o f the em ployer’s business and 

without undue expense to the employer.’*

The Court did not elaborate on what exactly would constitute “undue hardship” or 

“undue interference” for the employer, but did acknowledge that the employee may not 

be fully accommodated, and that the employee would also have to consider taking his 

own conciliatory steps.

Ibid, at [22],
Ibid, at [23].

”  Ibid-.
The em ployer must take reasonable steps towards that end w hich may or may not result in full 
accom m odation. W here such reasonable steps, how ever, do not fully reach the desired end, the 
complainant, in the absence o f  som e accom m odating steps on his ow n part such as an acceptance 
in this case o f  part-time work, must either sacrifice his religious principles or his em ploym ent. 

Therefore, the Canadian court endorsed a version o f  the “freedom to resign” approach, considered in 
Chapter 7, Part I, but only after considering whether the em ployer had made a reasonable effort to 
accom m odate the em p loyee’s religious beliefs.
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Finally, in discussing the burden o f proof, it was held that the complainant first 

must establish a prim a fac ie  case o f discrimination. The onus then shifts to the 

employer to show that he has taken such reasonable steps to accommodate the 

employee as are open to him without undue hardship.*^ Here, the employer failed to 

discharge the onus o f showing that it had taken reasonable steps to accommodate the 

complainant. There was no evidence o f the cost, if any, o f rearranging work schedules 

for the em ployee’s benefit, or o f what other difficulties could have ensued if  further
Q I

steps were taken towards her accommodation.

In conclusion, the applicant was successful in her claim for compensation, and a 

new legal concept was planted into discrimination and religious freedom law, one 

whose roots would soon spread from a private-sector employment situation to the 

public sphere, and to relationships outside o f employment.

2.2. Shift in Direction-Preventive Duty to Accommodate

The twin cases known as Meiorin^^ and Grismer^^ marked a profound shift in the 

development o f the concept o f reasonable accommodation. Previous cases had 

concerned individual exemptions from rules or standards. However, these cases 

imposed a duty on public services to consider the accommodation o f their users when 

developing standards. The cases focus on sex and disability discrimination respectively, 

but they contain principles which are stated to be o f general application.

(i) Building equality into workplace standards: Meiorin

The applicant was a female forest firefighter who lost her job when the Government of 

British Columbia adopted a new series o f fitness tests for firefighters. The applicant 

took 49.4 seconds longer than required under the G overnment’s aerobic standard to 

complete a 2.5 kilometre run.*"  ̂ The narrow issue here was whether the Government 

improperly dismissed the claimant. The broader legal issue, however, was whether the 

aerobic standard that led to her dismissal unfairly excluded women from forest

Ibid, at [28].
Ibid, at [29],
British Columbia (Public Service Employee Relations Commission )  v BCGSEU  [1999] 3 SCR 3.
British Columbia (Superintendent o f  M otor Vehicles) v British Columbia (Council o f  Human Rights) 

[1999] 3 SCR 868.
^̂  [ 1999] 3 SCR 3, at [1],
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firefighting jobs. When the case reached the Supreme Court o f  Canada, McLachlin J 

recommended that courts should be “sensitive to the various ways in which individual 

capabilities may be accommodated”.*̂  She declared:

Employers designing workplace standards owe an obligation to be aware o f  both 

the differences between individuals, and differences that characterize groups o f  

individuals. They must build conceptions o f  equality into workplace standards ... 

To the extent that a standard unnecessarily fails to reflect the differences among 

individuals, it runs afoul o f  the prohibitions contained in the various human rights 

statutes and must be replaced. The standard itself is required to provide for 

individual accommodation, i f  reasonably possible.*^

The claimant established a prim a facie  case o f  discrimination, and so the burden shifted 

to the Government to demonstrate that the aerobic standard was necessary to 

accomplish the job, or to use the terms o f  the British Columbia Human Rights Code, a 

"‘'bona f id e  occupational requirement”.**

In justifying the standard, the employer would have to demonstrate that it was 

impossible, without suffering undue hardship, to accommodate individual em ployees 

sharing the characteristics o f  the claimant.*^ The Government failed to demonstrate that

Ibid, at [2],
Ibid, at [64]. Some questions that might be asked in the course o f  the accom m odation analysis were 

listed, at [65];
(a) Has the em ployer investigated alternative approaches that do not have a discrim inatory effect, 
such as individual testing against a m ore individually sensitive standard?
(b) I f  alternative standards were investigated and found to be capable o f  fulfilling the em ployer’s 
purpose, why were they not im plem ented?
(c) Is it necessary to have all em ployees m eet the single standard for the em ployer to accom plish 
its legitim ate purpose or could standards reflective o f  group or individual differences and 
capabilities be established?
(d) Is there a way to do the job  that is less discrim inatory while still accom plishing the em ployer’s 
legitimate purpose?
(e) Is the standard properly designed to ensure that the desired qualification is m et w ithout placing 
an undue burden on those to whom the standard applies?
(f) Have other parties who are obliged to assist in the search for possible accom m odation fulfilled 
their roles? ... the task o f  determ ining how to accom m odate individual differences may also place 
burdens on the em ployee and, if  there is a collective agreem ent, a union.

Ibid, at [68]. Underline original.
Ibid, ax [69]-[70],
M cLachlin explained her 3-step approach as follows, at [54]:

An em ployer m ay justify  the im pugned standard by establishing on the balance o f  probabilities;
(1) that the em ployer adopted the standard for a purpose rationally connected to the perform ance 
o f  the job;
(2) that the em ployer adopted the particular standard in an honest and good faith belief that it was 
necessary to the fulfilment o f  that legitim ate work-related purpose; and
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this particular aerobic standard was reasonably necessary to identify those persons who 

were able to perforai the tasks of a forest firefighter safely and efficiently, and failed to 

establish that it would experience undue hardship if a different standard were used.^*̂  It 

was recognised that the standard was not justified, and it was therefore discriminatory. 

The applicant was reinstated to her former position and compensated for lost wages and 

benefits.

(ii) Grismer: applying the Meiorin test to service provision cases

Some three months after the Meiorin decision, the Court gave its decision in the 

Grismer case. The applicant suffered a stroke which left him with a condition called 

homonymous hemianopia (H.H.) which eliminated most of his left-side peripheral 

vision in both eyes. The Superintendent of Motor Vehicles cancelled his driver’s 

licence on the ground that his vision no longer met the standard of a minimum field of 

vision of 120 degrees. While exceptions to this standard were pennitted in other cases, 

people with H.H. were not pemiitted to hold a driver’s licence.^' The case ultimately 

came before the Supreme Court of Canada, which confinned that the unified test set out 

in Meiorin was equally applicable to service provision cases. McLachlin J 

summarised the new approach of the Court:

Employers and others governed by human rights legislation are now required in 

all cases to accommodate the characteristics of affected groups within their 

standards, rather than maintaining discriminatory standards supplemented by 

accommodation for those who cannot meet them. Incorporating accommodation

(3) that the standard is reasonably necessary to the accom plishm ent o f  that legitim ate work-related 
purpose. To show  that the standard is reasonably necessary, it must be demonstrated that it is 
im possible to accom m odate individual em ployees sharing the characteristics o f  the claimant 
without im posing undue hardship upon the employer.

Ibid, at [73]. The procedures adopted by the researchers who developed the aerobic standard were 
problematic; for exam ple, there was a failure to distinguish the fem ale test subjects from the male test 
subjects. Furthermore, the Governm ent presented no evidence as to the cost o f  accom m odation. The 
evidence fell w ell short o f  establishing that the claimant posed a serious safety risk to herself, her 
colleagues, or the general public. Finally, the Governm ent also claim ed that accom m odating the claimant 
w ould undermine the morale o f  the workforce. H ow ever, the Court held that the attitudes o f  those w ho  
seek  to maintain a discriminatory practice could not be determinative o f  whether the em ployer had 
accom m odated the claimant to the point o f  undue hardship. I f  it were possible to perform the tasks o f  a 
forest firefighter safely and efficiently w ithout m eeting the aerobic standard, the rights o f  other forest 
firefighters w ould not be affected by allow ing the claimant to continue performing her job. See [74]-[80].

[1999] 3 SCR 868, at [4]. 
a t[12 ].
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into the standard itself ensures that each person is assessed according to her or his 

own personal abilities, instead o f  being judged against presumed group 

characteristics. Such characteristics are frequently based on bias and historical 

prejudice and cannot fonn the basis o f  reasonably necessary standards. W hile the 

M eiorin  test was developed in the employment context, it applies to all claims for 

discrimination under the B.C. Human Rights C o d e P

The Superintendent failed to prove that incorporating aspects o f  individual 

accommodation within the standard was impossible short o f  undue h a r d s h i p . H e  was 

obliged to give the claimant an opportunity to prove whether or not he could drive 

safely, through individual assessment. Therefore the charge o f  discrimination was 

established. In summary, these twin decisions marked a significant development in the 

concept o f  reasonable accommodation, which became a preventative, rather than 

merely a corrective force.

Ibid, at [19]. Underline original. The Court elaborated on the m eaning o f  accom m odation in the 
following passage, at [22];

‘A ccom m odation’ refers to what is required in the circumstances to avoid discrim ination. 
Standards must be as inclusive as possible. There is more than one way to establish that the 
necessary level o f accom m odation has not been provided ... Failure to accom modate may be 
established by evidence o f arbitrariness in setting the standard, by an unreasonable refusal to 
provide individual assessment, or perhaps in some other way. The ultimate issue is w hether the 
em ployer or service provider has shown that it provides accom m odation to the point o f  undue 
hardship.

The Superintendent’s goal was reasonable highway safety, balancing the need for people to be licensed 
and the need for public safety. W hile this safety goal was legitim ate and rationally connected to the 
general function o f  issuing driver’s licences, and the standard o f  a minimum field o f  vision o f  120 
degrees was adopted in good faith, the standard was not reasonably necessary to accom plish the goal. 
First, the Superintendent did not show that no individual with H.H. could ever achieve reasonable 
highway safety. People with less than full peripheral vision can drive safely and the claim ant was able to 
com pensate for his disability. Second, it was not shown that the risk or cost associated with providing 
individual assessm ent constituted undue hardship. The evidence revealed that at least two tests for road 
safety o f  people with H.H. had been developed, and that laboratory testing might also assist. The Court 
noted that excessive cost m ay justify  a refusal to accom m odate those with disabilities. How ever, it w as 
held that one ought to be wary o f  putting too low a value on accom m odating the disabled. Ibid, at [37]- 
[41]. In conclusion, M cLachlin J was precise, at [42], in her assessm ent o f where the fault o f the 
Superintendent lay;

He fell into error in this case not because he refused to lower his safety standards (which would be 
contrary to the public interest), but because he abandoned his reasonable approach to licensing and 
adopted an absolute standard w hich was not supported by convincing evidence.

Jezequel rem arks that the new definition o f  accom m odation has a num ber o f  consequences;
• it shifts the burden o f  dem anding equality from persons suffering discrim ination to society 

as a whole;
• it goes beyond banning discrim ination by incorporating equality into rules and standards, 

thus creating an inclusive environm ent, where there are no obstacles to integration;
• institutions are invited to initiate the accom m odation process, since it is they, better than 

anyone, who understand how their organisations function. A daptation becom es the m ain 
responsibility o f  the institution, as guarantor o f  respect for the right to equality.
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3. LIMITS TO REASONABLE ACCOMMODATION

3.1 Clarifying Conceptual Ambiguities: Requirement of Disadvantage

There is a need for clarity when speaking o f the concept o f reasonable accommodation. 

The popular meaning o f reasonable accommodation is broad in scope and “signifies any 

arrangements to which the management o f conflicts -cultural, religious or other -  might 

give rise” .̂  ̂ An appropriate example o f the popular meaning o f the concept is an 

incident involving a YMCA in Montreal. The YMCA agreed to frost its windows in 

light o f the sensibilities o f members o f a neighbouring orthodox synagogue, who 

objected to the sight o f women in sportswear. There were objections from YMCA
97members and widespread media coverage o f the supposed “accommodation” . 

However, this accommodation was not tied to a legal obligation to facilitate religious 

freedom or to correct discrimination, and thus it was only accommodation in the
98popular sense, as the gym was acting to maintain good relations with the synagogue.

The specific or legal meaning o f reasonable accommodation is anchored to 

freedom of religion and equality. The decisions demonstrate that the rationales of 

vindicating the right to religious freedom and guaranteeing equality are alternative, and 

also overlapping justifications for the duty to reasonably accommodate. Thus, either an 

interference with freedom of religion, or discrimination based on religion must be 

established.^^ On the equality point, there is some debate on the conceptual interaction 

between discrimination and accommodation. It is difficult to state with precision the 

correlation between the concepts, and specifically whether accommodation corresponds 

with direct, indirect, or positive d isc r im in a tio n .H o w e v e r , without engaging in the

Myriam Jfeequel, “The Concept o f  R easonable A ccom m odation: Its Potential against European 
Frameworks o f  C itizenship and Combat against D iscrim inations to m eet the N eed for Institutional 
Change, particularly in Social Services” in Institu tional A ccom m odation  an d  the C itizen, note 2, 21 , at 
31-32 .

B osset and Foblets, note 2, at 39.
The Y M CA  subsequently reversed its “accom m odation” and rem oved the frosted w indow s in 2007, 

replacing them with clear w indow s and functioning blinds.
B osset and Foblets, note 2, at 40.
A s discussed in Chapter 2, Part I, the relationship betw een the right o f  freedom  o f  religion, and the 

right not to be discriminated against on religious grounds is outside the scope o f  this thesis. Yet, the 
alternative justifications for reasonable accom m odation are discussed in Chapter 5, insofar as it is argued 
that the concept should be imported through existing freedom o f  religion protection in the Constitution, 
rather than through equality jurisprudence.

See Christine Jolls, “Antidiscrim ination and A ccom m odation”, (2001) 1 15 H a rva rd  L aw  R eview  642, 
where she disputes the notion that antidiscrimination and accom m odation are distinct notions. Instead, 
Jolls argues, at 666-667, that the concepts overlap as, even without a reasonable accom m odation

105



labelling debate, it is submitted that the link between discrimination and 

accommodation in most cases lies in the likehhood that a measure or law will, unless 

accommodation is provided, indirectly  discriminate against an individual or group. The 

rationale behind the concept is that the “same rules for everyone” could have different 

consequences for individuals, according to their personal c h a r a c te r is t ic s .M o r e  

fundamentally, it has been argued in Chapter 2 that reasonable accommodation seeks to 

balance the aims o f  secularism: moral equality and freedom o f  conscience.

Irrespective o f  the provenance o f  the duty to accommodate, it can be stated that an 

applicant must show that he or she has suffered, or is likely to suffer, a “disadvantage” 

due to religion. This trigger provides clarity and distinguishes the concept from 

measures that might serve merely to maintain good relations with religious people. 

Furthennore, it is submitted that the religious freedom and religious equality 

justifications serve to foster the integration o f  certain minorities.

Finally, it should be noted that accommodation measures come in many forais. A 

Muslim applicant might obtain an exemption from a provision in a private contract o f  

employment. He or she may be granted an exemption from the application o f  a

requirement for certain factors, the practical effect of aspects of “disparate impact” (indirect 
discrimination) liability is that employers are required to incur special costs in response to the distinctive 
needs and circumstances of particular groups. Furthermore, she argues, at 684-687, that prohibitions on 
direct discrimination also impose accommodation requirements, as it cannot be disputed that prohibitions 
on intentional discrimination can in some cases impose real financial costs on employers. The example 
provided is that an employer may be reluctant to hire a pregnant woman because this is simply more 
costly for his enterprise. Prohibiting his behaviour is also requiring reasonable accommodation. 
Furthermore, Jolls argues, at 687-698, that there is a link between accommodation measures and 
“affirmative” action (positive discrimination), as both forms of intervention require employers to bear 
undeniable financial costs associated with a particular group of employees, and in that sense to 
“accommodate” these employees.

See Jezequel, note 95, at 25:
Rules and policies that at first sight seem neutral, justified and equally applicable to all may have 
detrimental effects on certain persons because of one or more specific characteristic or special 
needs. These collective rules based on majority characteristics refiect a sort o f ‘implicit norm’. 
This norm need not be unfair or discriminatory in itself Even if there is no intention to exclude, 
where in practice such norms result in exclusion that is judged to be discriminatory, this is 
sufficient for them to be considered a source of injustice. Intention is not a necessary element of 
discrimination.

Bouchard, note 13, at [7], highlights that the adjustments do not mean awarding certain groups exclusive 
rights or privileges. Rather, the measures are designed to level the playing-field.

See Part II.
See the Bouchard-Taylor Report, note 4, at 165:

Consider the example o f young Sikhs, Muslims and Jews who attend French-language public 
schools instead of private English-language or religious schools, where they are allowed to wear 
visible religious signs. Consider, too, reasonable accommodation and concerted adjustments that 
allow isolated, vulnerable immigrant women to obtain health care and social services 

The Commission concluded, at 166, that a controversial request “should have less chance o f being 
accepted if it fosters ghettoization than if it promotes integration or another important collective 
purpose”.
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generally applicable law. It is possible that a separate specialised set of rules, or a 

system will be put in place for this believer. The Bouchard-Taylor Commission 

observed that a special distinction can be made between accommodation measures 

emanating from judicial interpretation, and those emanating from sources other than 

legal decisions. The latter measures may be called “concerted adjustments”, defined as:

Similar to reasonable accommodation except that the handling of the request falls 

under the citizen sphere while the fonner falls under the legal sphere. It is usually 

granted by the manager of a public or private institution following amicable 

agreement or negotiation with users such as patients, students or customers, or 

with employees.

It is submitted that “amicable agreement or negotiation” is the ideal process through 

which accommodation occurs. However, it is often contentious litigation that paves the 

way for the potential beneficiaries of such peaceable solutions.

3.2 Concept of Undue Hardship

In the O ’Malley case, it was noted that the right to be accommodated would inevitably 

come into conflict with other r i g h t s . T h e  concept of undue hardship calls for a 

balance to be struck between the right to accommodation and other interests. It is 

possible to interpret the principle of undue hardship in a manner restrictive of 

accommodation. For instance in the employment context, it might be decided that any 

accommodation entailing above a de minimis financial cost represents an “undue 

hardship” for an employer, and thus an unreasonable accommodation.'*^^ The undue 

hardship factors were developed in employment law cases. However, the factors are 

sufficiently flexible to be applied to the education and healthcare spheres. The 

examination of three key cases shall be followed by a thematic grouping of factors.

at 285.
'“^ [1985] 2 SCR 536, at [21].

The U S case o f  Trans W orld A irlines  v H ardison  432  U S 63 (1977) applied such an approach, as 
discussed in Section 1 o f  this Part.
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(i) A non-exhaustive list of factors

In the case o f Central Alberta Dairy Pool v Alberta Human Rights Commission,^^^ the 

Court gave a non-exhaustive list of some of the factors that might be taken into account 

in considering whether accommodation would result in undue hardship for the 

employer.

The complainant, who worked in the respondent’s milk-processing plant, claimed 

that his membership of the World Wide Church of God forbade work on Saturdays and 

on certain holy days. He requested permission to take unpaid leave in order to observe 

Easter Monday. The request was refiised because of the respondent’s particularly 

onerous canning and shipping operations on Mondays.'*’* The complainant was 

infonned that if  he failed to report to work on Easter Monday his employment would be 

terminated. He did not show up, and accordingly, was dismissed.

Wilson J held that the complainant was lawfully entitled to pursue the practices of 

his religion and to be free from the compulsion to work on that particular Monday. The 

onus was upon the employer to show that it made efforts to accommodate the religious 

beliefs of the complainant up to the point of undue hardship. In the following passage, 

some general guidance on the definition of “undue hardship” was provided;

I do not find it necessary to provide a comprehensive definition of what 

constitutes undue hardship but I believe it may be helpful to list some of the 

factors that may be relevant to such an appraisal. I begin by adopting those 

identified by the Board of Inquiry in the case at bar -  financial cost, disrupdon of 

a collective agreement, problems of morale o f other employees, 

interchangeability of work force and facilities. The size o f the employer’s 

operation may influence the assessment of whether a given financial cost is undue 

or the ease with which the work force and facilities can be adapted to the 

circumstances. Where safety is at issue both the magnitude o f the risk and the 

identity of those who bear it are relevant considerations. This list is not intended 

to be exhaustive and the results which will obtain from a balancing of these 

factors against the right of the employee to be free from discrimination will

[1990] 2 SCR 489. Hereafter referred to as Central A lberta D airy Pool.
The employer’s rule was mandatory attendance on Mondays except in case o f  illness or other 

emergencies, religious obligation not being included as an emergency for this purpose.
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necessarily vary from case to case.'°^

Considering this list of factors, it was held that there were no serious obstacles to 

accommodating the complainant’s religious needs. There was a contingency plan for 

dealing with sporadic Monday absences. Thus, the Court noted that if  the employer 

could cope with an employee’s being sick or away on vacation on Mondays, it could 

surely accommodate a similarly isolated absence due to religious obligation. Wilson J 

concluded that the employer failed to discharge its burden of proving that it 

accommodated the complainant up to the point of undue hardship.

It is clear from the foregoing that the Supreme Court was reluctant, or perhaps 

even unable, to develop a concrete definition of undue hardship. This creates a legal 

uncertainty, yet it also allows for the inclusion of novel hardships an employer might 

encounter.

(ii) M ore than negligible hardship; complainant also has a duty

In the case of Central Okanagan School District No. 23 v Renaud,^^^ the complainant 

was a Seventh-day Adventist who worked as a custodian (janitor) for the respondent 

school board. The gymnasium of the school was rented out to a community group on 

Friday evenings and the presence of a custodian was required during this time. 

However, the complainant’s religion prevented his working from sundown Friday to 

sundown Saturday. A representative of the school board explored a number of 

scheduling alternatives with the complainant. The only practical accommodation was 

the creation of a Sunday to Thursday shift. This accommodation involved an exception 

to a collective agreement and required union consent. The union demanded that the 

board rescind the proposal and threatened to launch a grievance. After further 

unsuccessful attempts to accommodate the applicant, the school board tenninated his 

employment.'"

When the case came before the Supreme Court, the Court had to detennine 

whether an employer is relieved of its duty to accommodate the religious beliefs of an 

employee when this would require an alteration o f a collective agreement in spite of

'”’ [1990] 2 SCR 489, at 520-21.
[1992] 2 SCR 970. Hereafter referred to as Renaud. 

at 976-77.
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union opposition. Also at issue was whether a union in these circumstances is in breach 

of a duty to accommodate. The respondents argued for a de minimis test in line with 

certain US authorities. However, Sopinka J noted that in the O ’Malley case, the Court 

had reviewed the American authorities and rejected that test. He continued:

The ... de minimis test virtually removes the duty to accommodate and seems 

particularly inappropriate in the Canadian context. More than mere negligible 

effort is required to satisfy the duty to accommodate. The use of the term ‘undue’ 

infers that some hardship is acceptable; it is only ‘undue’ hardship that satisfies 

this test. The extent to which the discriminator must go to accommodate is limited 

by the words ‘reasonable’ and ‘short of undue hardship’. These are not 

independent criteria but are alternate ways of expressing the same concept. What 

constitutes reasonable measures is a question of fact and will vary with the
I  I  9circumstances of the case.

It was held that the concern for the impact on other employees was a factor to be 

considered in detemiining whether the interference with the operation of the employer’s 

business would be undue. Nevertheless, Sopinka J rejected a threshold o f low impact:

...[M]ore than minor inconvenience must be shown before the complainant’s 

right to accommodation can be defeated. The employer must establish that actual 

interference with the rights o f other employees, which is not trivial but 

substantial, will result from the adoption of the accommodating measures. Minor 

interference or inconvenience is the price to be paid for religious freedom in a 

multicultural society."^

The effect of the collective agreement was relevant in assessing the degree of hardship 

caused by interference with its terms. Substantial departure from the nonnal operation 

of its conditions and terms of employment could constitute undue interference in the 

operation of the employer’s business. However, the cost of defending a threatened 

grievance did not constitute undue hardship justifying a refusal to accommodate the

at 984.
' Ibid, at 984-85. E m phasis added.
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applicant.” '' Importantly, it was held that considerations as to the effect on employee 

morale, a Central Alberta Dairy Pool factor, must be applied with caution."^

In all the circumstances, the employer failed to establish that it had discharged its 

duty to accommodate. There was no evidence that the rights of other employees were 

likely to have been affected by an accommodation of the complainant. The fact that he 

would be assigned to a special shift may have required the adjustment of the schedule 

of some other employee but this might have been done with the consent of any affected 

party. The respondents apparently did not explore this possibility.”  ̂The union objected 

to the proposed accommodation on the basis that the integrity of the collective

agreement would be compromised. However, the union had a shared duty to
1 ] 7accommodate the complainant.

The Court turned next to examine the behaviour of the complainant, noting that 

the search for reasonable accommodation is a “multi-party inquiry”.” * The employee’s 

conduct must be considered in detemiining whether the duty to accommodate has been 

fulfilled;

When an employer has initiated a proposal that is reasonable and would, if

implemented, fulfil the duty to accommodate, the complainant has a duty to

facilitate the implementation of the proposal. If failure to take reasonable steps on 

the part of the complainant causes the proposal to founder, the complaint will be 

dismissed.” ^

Finally, it was noted that the other aspect of the complainant’s duty is the obligation to 

accept reasonable accommodation. The complainant cannot expect a perfect solution, 

and the employer’s duty is discharged if a proposal that would be reasonable in all the 

circumstances is turned down. On the facts, the complainant did all that could be

Ibid, at 987.
Ibid, at 988. It was noted:

The objection o f  em ployees based on w ell-grounded concerns that their rights w ill be affected  
must be considered. On the other hand, objections based on attitudes inconsistent with human 
rights are an irrelevant consideration. I w ould include in this category objections based on the 
view  that the integrity o f  a collective agreement is to be preserved irrespective o f  its 
discriminatory effect on an individual em ployee on religious grounds. The contrary v iew  w ould  
effectively  enable an em ployer to contract out o f  human rights legislation provided the em ployees  
were a d  idem  with their em ployer.

Ibid. at 988-89.
" ’ /ft/o', at 989-94.

Ib id  at 994.
Ib id  at 994-95.
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expected of him in this case.'^'*

(iii) Factors to be applied with common sense and flexibility

In Commission scolaire regionale de Chambly v Bergevin^^ three Jewish teachers 

employed by the respondent School Board took a day off to observe Yom Kippur. The 

school board granted them leave of absence but with no pay.

The Supreme Court of Canada held that the school calendar requiring Jewish 

teachers to work on Yom Kippur, although neutral on its face, had the effect of 

adversely (indirecdy) discriminating against Jewish te ac h e rs .T e ac h e rs  who belonged 

to most of the Christian religions did not have to take any days off for religious 

purposes, since the Christian holy days of Christmas and Good Friday were specifically 

provided for in the calendar. However, members of the Jewish religion needed to take a 

day off work in order to observe Yom Kippur

Refen'ing to the Central Alberta Daiiy Pool factors, the Court advised some 

degree of flexibility;

These factors are not engraved in stone. They should be applied with common 

sense and flexibility in the context of the factual situation presented in each case. 

The situations presented will vary endlessly. For example, in a large concern, it 

may be a relatively easy matter to replace one employee with another. In a small 

operation replacement may place an unreasonable or unacceptable burden on the 

employer. The financial consequences of accommodation will also vary infinitely. 

What may be eminently reasonable in prosperous times may impose an 

unreasonable financial burden on an employer in times of economic restraint or 

recession. However, the listed factors can provide a basis fo r  considering what 

may constitute reasonable accommodation.

Ibid, at 995.
>21 [ 1 9 9 4 ] SCJ N o  57. Hereafter referred to as Bergevin.

Ibid, at [19], per Cory J.
Ibid, dX [32];

It thus inevitably fo llow s that the effect o f  the calendar is different for Jew ish teachers. They, as a 
result o f  their religious beliefs, must take a day o f f  work w h ile  the majority o f  their colleagu es  
have their religious holy days recognized as holidays from work. In the absence o f  som e  
accom m odation by their em ployer the Jewish teachers must lose a day’s pay to observe their holy  
day.

Ibid , at [32]. E m phasis added.
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On the facts, the school board did not meet the burden resting upon it to demonstrate
125that it took reasonable steps to accommodate these teachers, short o f  undue hardship.

For instance, no evidence was presented that it would represent an unreasonable
126financial burden to pay the Jewish teachers for their absence.

In conclusion, this trio o f  key decisions from the 1990s shows that certainty has 

been sacrificed on the altar o f  flexibility. The concept o f  undue hardship is entirely 

context-dependent. Thus, one can be certain only that more than negligible, but less 

than undue, effort is required. The spectrum between “negligible” and “undue” is where 

the Court expects compromises to be worked out. Expressed another way, the 

accommodation solution should be “reasonable”, and “unreasonable” burdens ought not 

to be imposed. Factors such as the rights o f  others, cost, and efficiency are present on 

the shopping-list o f  relevant factors.

In the following section, several undue hardship factors have been isolated for 

further analysis, in order to demonstrate the way in which the concept is applied in a 

variety o f  accommodation request scenarios. The most common objections to 

reasonable accommodation concern the concept’s interaction with countervailing 

considerations. In order to address these concerns, and to demonstrate that the concept 

does not involve jettisoning other fundamental rights and interests, the parameters that 

are set by four categories o f  undue hardship shall be explored.

This was despite the school board’s contention that if  the work calendar had the effect o f  adversely 
discrim inating against Jewish teachers, it had taken all necessary steps to make a reasonable 
accom m odation for them. It was argued that this was achieved by perm itting the affected teachers to take 
a day o ff work w ithout pay in order to observe Yom Kippur. The m ajority o f the Court o f Appeal had 
agreed with this position, and stated that to do more would constitute reverse (or positive) discrim ination 
by favouring Jewish teachers over those o f  other faiths. Ibid, at [34].
'■*’ It would have been difficult to make this argum ent in light o f  the fact that as a result o f  collective 
bargaining, there was provision for the paym ent o f  teachers who were absent, “ for what the parties 
considered to be a good or valid reason” . In conclusion, it followed that the observance o f  a holy day by 
Jewish teachers should constitute a “good reason” for their absence, and should qualify them for paym ent 
o f  a day’s wages. In addition, the practice existing prior to 1983 was that many Jewish teachers were 
absent on Yom Kippur  w ithout any loss o f  wages. Furtherm ore, the collective bargaining agreem ent could 
reasonably be interpreted to provide for such an accom m odation, as it incorporated the provisions o f  the 
Quebec Charter and stressed that principles o f equality and freedom from religious discrim ination would 
guide the parties in their relations. Ibid, at [35]-[43]. Being perhaps alive to em ployers’ fears that routine 
absences must be facilitated, Cory J provided, at [44] a hypothetical example o f hardship that could be 
characterised as undue:

I recognize that other cases may dem onstrate circumstances which would make reasonable 
accom m odation impossible. For example, if  the religious beliefs o f  a teacher required his or her 
absence every Friday throughout the year, then it might well be impossible for the em ployer to 
reasonably accom m odate that teacher’s religious beliefs and requirem ents. However, that is far 
from the situation presented in this case.
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3.3 Undue Hardship Factors -  Closer Analysis

Category 1: Financial Cost

This factor involves considerations such as the size of the employer or institution and 

its resources. This may be decisive in a finding that accommodation is unreasonable for 

the particular employer or institution. Secondly, the prevailing economic climate will 

influence whether the undue hardship criterion has been met. Although it may be 

unpalatable to tie the realisation of rights to pecuniary concerns, pragmatism demands 

that accommodations considered reasonable in times of prosperity might no longer be 

reasonable when, for example, a school or hospital is operating under severe budgetary 

constraints.

Category 2: Functioning or Efficiency of a Company or Institution

Relevant considerations in this category include the interchangeability of staff in the 

company or institution, the availability of premises which the accommodation may 

necessitate, the number of persons who require accommodation, the length of time for 

which they require accommodation, the time of year at which the accommodation is 

sought, and the interruption of work or service supply which the accommodation poses.

Category 3: Common Public Values and Public Institutional Aims

The Bouchard-Taylor Report found that the employment notion of undue hardship was 

ill-suited to situations in the education and health care sectors, such as students refusing 

to learn certain songs and withdrawing from dancing activities, and patients putting 

their lives in danger and refusing care.'^’ An examination of such cases demonstrated 

that “the specific aims of education and health care institutions are very different from 

those of enterprises centred on production and profit”. T h e  undue hardship factors as 

traditionally articulated are quite functional in nature. However, a school or hospital 

may have an important mission which renders it opposed to accommodation in certain 

cases in order to preserve the integrity of its mandate. In this regard, the Commission

N ote 4, at 98.
Ibid, at 99.
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questioned whether “common pubhc values” which public institutions seek to foster, 

and which transcend the unique conditions in which the requests arise, fonn part of 

undue hardship. It was found that a distinction had to be made between common values 

based on principles that have been expressed in law, i.e. the Charter of Rights and 

Freedoms, statutes, official policies, and so on, and the popular sense of common values 

which encompassed the values and practices of the majority, i.e. the norms, conventions 

and ways o f doing things embraced by a number of people. The Commission concluded 

that only common values according to the former meaning of the expression could be 

invoked to reject a request;

Common values that can serve as restrictive guidelines are those that are 

expressed through public institutions, i.e. those that have successfully passed the 

test of public deliberation and political decision-making. Such values underpin 

institutions and legislation governing cohabitation, e.g. the equal rights o f all 

citizens, the strengthening of French as the common public language, respect for 

diversity in the spirit of interculturalism, and so on. This does not necessarily 

mean that social conventions or customary values are illegitimate but they cannot 

justify the use by the State of its coercive power against individuals who do not 

confonn to them. For example, we cannot ask the State to prohibit the wearing of 

visible religious signs by invoking a social nonn ( ‘That is how we live here’) as 

the sole justification.'^^

Common public values that are promoted by schools and hospitals are usually based on 

law, and include values such as the attainment of certain levels of education amongst 

students, and the promotion of public health.

Multani v Commission Scolaire Marguerite-Bourgeoys^^^ is an important case 

which epitomises this category of undue hardship. The religious freedom of a 

schoolboy was pitted the against the safety objectives o f a Canadian school. 

Furthermore, the case explores the interplay between proportionality and reasonable 

accommodation, as well as the importance o f context.

Ibid, at 164.
[2006] 1 SCR 256. Hereafter referred to as Multani.
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Multani v Commission Scolaire Marguerite-Bourgeoys

This case concerned an Orthodox Sikh schoolboy who believed that his religion 

required him to wear a kirpan -  a ceremonial dagger -  on his person at all times. 

However, his school had a weapons ban.'^ ' The issue to be decided by the Supreme 

Court o f Canada was whether the school’s council o f commissioners’ decision which 

forbade Multani to carry the kirpan complied with the guarantee o f freedom of
132religion. The decision was made pursuant to an enabling statute, and thus the 

limitation o f  religious freedom required justification in accordance with section 1 o f the 

Canadian Charter, the “reasonable limits” clause, which in turn entailed carrying out the 

Oakes proportionality analysis.

In applying step one o f the Oakes test in order to ascertain whether there had been 

a reasonable limitation o f M ultani’s r i g h t , i t  was held that the decision to prohibit the 

wearing o f a kirpan was indeed motivated by a pressing and substantial objective, 

namely to ensure a reasonable level o f safety at the s c h o o l . S e c o n d ,  the decision had 

a rational connection with the o b j e c t i v e . H o w e v e r ,  the decision fell at the third 

hurdle, as it was not shown that the prohibition of the kirpan minimally impaired the 

boy’s rights.'^’

Writing for the majority, Charron J examined the minimum impairment test, and 

noted that it involved detennining whether the decision to establish an absolute 

prohibition against wearing a kirpan “falls within a range o f reasonable alternatives”.'^* 

She confirmed that a duty to accommodate is a corollary o f the minimal impairment 

test, and agreed that a breach o f a Charter right cannot be justified under section 1 if

Article 5 o f  the sch oo l’s C ode de  vie  (code o f  conduct) prohibited the carrying o f  w eapons. Ibid, at
[4].

Contained in section 2(a) o f  the Charter. The school board’s council o f  com m issioners upheld an 
earlier decision o f  the governing board o f  the school that the kirpan  could not be worn as it offended the 
w eapons policy. The council notified the boy and his parents that a sym bolic kirpan  in the form o f  a 
pendant or one m ade from material that rendered it harm less w ould be acceptable in the place o f  a metal 
kirpan.

[2006] 1 SCR 256, at [22]-[30].
It should be noted that the first step was demonstrating that “freedom o f  religion” was triggered and 

infringed by the cou n cil’s decision . This w as dealt with quickly, as it w as noted that the boy genuinely  
believed that he w ould not be com plying with the requirements o f  his religion were he to carry a plastic 
or w ooden kirpan  (as the council had proposed) and none o f  the parties contested the sincerity o f  his 
b e lie f  Secondly, the interference with M ultani’s freedom o f  religion was neither trivial nor insignificant, 
as it deprived him o f  his right to attend a public school. Ibid, at [34-40],

Ibid, ax [44]-[48]
Ibid, at [49].
Ibid, ax [50]-[79].

^^Ubid,aX [51].
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reasonable accommodation is possible. The Court quoted Professor Jose Woehrling’s 

explanation of the relationship between the duty to accommodate or adapt and the 

Oakes analysis in the following passage:

[I]n the context of s. 1 of the Canadian Charter, it is necessary, in applying the 

test from R. v. Oakes, to show, in succession, that applying the standard in its 

entirety constitutes a rational means of achieving the legislative objective, that no 

other means are available that would be less intrusive in relation to the rights in 

question (minimal impainnent test), and that there is proportionality between the 

measure’s salutary and limiting effects. At a conceptual level, the minimal 

impairment test, which is central to the section 1 analysis, corresponds in large 

part with the undue hardship defence against the duty o f reasonable
139accommodation in the context of human rights legislation.

Essentially, the Court held that to impair the freedom of religion in the least intrusive 

way amounts to placing a duty on the State to accommodate religious differences to the 

point of undue hardship. The Court held that the decision to establish an absolute 

prohibition against wearing a kirpan did not fall within a range of reasonable 

alternatives, for several reasons.

The risk of the boy using his kirpan for violence, or of another student obtaining 

the dagger, was very low, especially if the kirpan was worn under certain restrictive 

conditions, namely that it be carried in a wooden sheath, and sewn in a cloth envelope, 

worn under the clothes. Furthennore, it was noted that there are many objects in schools 

such as scissors, pencils and baseball bats that are potential weapons, and more easily 

obtained by s t u d e n t s . T h e  evidence also revealed that no violent incidents involving 

kirpans had been reported.'"^’ The respondents pointed to other cases in which the 

wearing of kirpans was prohibited in courts and on airplanes. The Court made an

Ibid, at [53], quoting Jose W oehrling, “L ’obligation d ’accom inodem ent raisonnable et I’adaptation de 
la societe a la diversite religieuse” (1998) 43 M cG ill L aw  Journal 325, at 360. W oehrling stated that the 
link between minim al impairment and reasonable accom m odation clear from the Supreme Court’s 
judgm ent in /? v E dw ards Boolcs an d  A rts L td  [1986] 2 SCR 713, w here in applying the m inim al 
impairment test, the Court asked whether the Ontario legislature, in prohibiting stores from opening on 
Sundays had done enough to accom m odate merchants w ho, for religious reasons, observed a day o f  rest 
on a day other than Sunday.
'‘’VA/t/, at [56]-[58],

Ibid, at [59]-[67]. It was recognised that although it was not n ecessa iy  to wait for harm to occur before 
acting, the existence o f  safety concerns had to be unequivocally established for the infringement o f  a 
constitutional right to be justified.
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important comment on context, stating that safety is just as important in schools as it is 

on airplanes and in courts, but that “the specific context must always be borne in mind 

in resolving the issue”. W h e r e a s  a person sits in an airplane or courtroom for a 

relatively brief period of time, students are in schools for several years and, as 

stakeholders, they engage with the teachers in a more in-depth way which can allow for 

the working out of accommodations in the spirit of the education enterprise.'"'^ With 

regard to the argument that allowing the kirpan could lead to other students feeling the 

need to ann themselves, the evidence did not support this speculative scenario.’'*'' 

Finally, the Court addressed the argument that pennitting the kirpan would poison the 

school environment. The respondents argued that the kirpan is a symbol of violence 

that sends a message that using force is necessary to assert rights and resolve conflict. 

The Court held that this argument was not only contradicted by the evidence regarding 

the symbolic nature of the kirpan, but was also disrespectful to believers in the Sikh 

religion and did not take into account Canadian values based on multiculturalism.'"'^

In conclusion, the Court did not need to look at step four of the Oakes analysis, as 

the decision failed step three. Nonetheless it was held that the deleterious effects of a 

total prohibition outweighed its salutary effects, as a total prohibition against wearing a 

kirpan to school undermined the value of this religious symbol and sent students the 

message that some religious practices did not merit the same protection as others:

On the other hand, accommodating Gurbaj Singh and allowing him to wear his 

kirpan under certain conditions demonstrates the importance that our society 

attaches to protecting freedom of religion and to showing respect for its
. . 146

mmonties.

This case demonstrates that by considering the context of the school environment, and 

imposing certain safety restrictions on how the kirpan was to be carried, an attempt was 

made to maximise the religious freedom rights of the student, while taking into account 

the safety concerns o f the school.

An individual student did not present to argue an infringement o f Charter-

Ibid, ax [63],
[65]-[66].

'‘̂ U bid,ai [68]-[69],
Ibid, at [70]-[71],
Ibid, at [79],
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protected security and bodily integrity rights. Therefore, the Court did not have to 

reconcile two constitutional rights, as only freedom of religion of the boy was in issue, 

the other “consideration” being the safe education objective of the school. However, the 

rights of other students are clearly taken into consideration throughout the decision of 

the Court, which point leads us to examination of the next category of undue hardship; 

infringement of rights and freedoms of others.

Category 4: Infringement of Rights and Freedoms of Others

This factor originally entailed conflict with the rights of other employees in the 

workplace, or with the rights of a particular employer. In the Renaiid case, the Supreme 

Court clarified that more than a vague fear that the rights will be interfered with must 

be established; therefore the threshold appears to be actual interference.

It is clear that when one speaks of “rights and freedoms,” it is possible that there 

will be a gradation of same, based on whether they are given expression in fundamental 

rights legislation or charters. For instance, a Muslim woman may present for treatment 

in a public hospital wearing a burqa. A fellow patient who opposes the presence of this 

garment in a public hospital might argue, “1 have the right to see and identify 

everybody in the hospital ward in which 1 receive treatment”. It is not immediately 

apparent that the claimed “right” here is anchored to a traditionally-protected freedom. 

However, the same patient might argue, “I have the right to freedom from religion, and 

the burqa is a proselytising symbol which infringes this right”. Similarly, the Muslim 

woman might request treatment by a health professional of the same sex. 

Accommodating this request may discriminate against male health-care professionals. 

These are difficult scenarios which involve a clash o f protected rights and freedoms. 

Although an argument has been made for the importance of protecting freedom of 

religion,'"*^ it is not suggested that accommodation of religious belief trumps all other 

rights in ail scenarios. However, it is also not the case that one ought to state in the
148abstract that all other equalities are more important to protect than religious equality.

It is a principle of Canadian constitutional law that there is no hierarchy of

See Chapter 2, Part II.
H ow ever, it should be noted that Irish law prioritises gender equality over other grounds o f  equality  

w hen it com es to permitting derogations from the principle o f  religious equality in section 37 o f  
Em ploym ent Equality A cts 1998-2011. See Chapter 6, Part II.
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fundamental rights.'"*  ̂ Therefore, in cases which test whether the infringement o f the 

rights o f others constitutes an undue hardship, we are left with a difficult balancing 

exercise in the attempt to reconcile rights. In the case o f  Islam, the thorny issues of 

sexual orientation equality and gender equality arise repeatedly.'^'’ Naturally, the right 

o f freedom from  religion or negative religious freedom will also arise in cases involving 

the symbols o f Islam. Courts should weigh up the extent o f  the infringement o f rights, 

and attempt to find a solution where freedoms are maximised and infringements are 

rninimised. In cases involving a legislative measure, courts in many jurisdictions use 

tools such as a proportionality analysis to ascertain whether a law restricts freedom of 

religion to an impennissible degree.'^' Context is also very important in these cases.

In some cases, reconciliation and compromise can be achieved. However, it is not 

always possible to reconcile rights, as cases which literally involve life and death 

demonstrate.'^^ Nonetheless, it is submitted that in the cases which involve a profound 

clash between religious freedom and the rights o f others, the step o f reasonable 

accommodation is an added specific protection for freedom o f religion.'^"' R v was

See Dagenais v Canadian Broadcasting Corporation  [1994] 3 SCR 835, at [72], where it was stated; 
“A hierarchical approach to rights, which places some over others, m ust be avoided, both when 
interpreting the Charter and when developing the com mon law” . The case concerned an attem pt to 
prevent the broadcast o f  a TV program m e about a criminal case, and therefore involved a clash between 
the right to a fair trial under section 7 o f  the Charter, and the right to freedom  o f expression under section 
2(b) o f  the Charter. See also R v M ills [1999] 3 SCR 668, w here an accused person sought the 
com plainant’s psychiatric and counselling records. The Court held, at [61];

At play in this appeal are three principles, which find their support in specific provisions o f  the 
Charter. These are full answer and defence, privacy, and equality. N o single principle is absolute 
and capable o f  trum ping the others; all m ust be defined in light o f  com peting claims.

In the Bouchard-Taylor Report, note 4, at 175, it was noted;
A num ber o f  Q uebecers, who are disturbed by the situation o f  w om en in certain countries and by 
court judgm ents, fear the invoking o f  freedom o f  religion to justify  practices that contradict that 
principle o f  gender equality. Some people regard as lax or overly perm issive the courts’ 
interpretation o f  freedom o f  conscience and fear that it will condone practices that should not be 
accepted in a liberal dem ocracy. In this context, some people looked favourably on proposals to 
am end the Quebec Charter o f  hum an rights and freedoms in order to include in it an interpretative 
clause asserting the importance o f  gender equality.

See Chapter 4 wherein the E C tH R ’s proportionality test is set out, and see also Chapter 5 which 
discusses Ireland’s adoption o f  the Canadian test.
152 W ritmg extra-judicially, Justice lacobucci stated;

The key to rights reconciliation, in m y view, lies in a fundam ental appreciation for context. 
Charier rights are not defined in abstraction, but rather in the particular factual m atrix in w hich 
they arise. W hen understood in this way, the exercise o f  reconciling com peting C harter values 
becom es a less onerous and daunting task.

Frank lacobucci, “Reconciling Rights: The Supreme Court o f  C anada’s A pproach to Com peting Charter 
R ights” (2002) 20 (2d) Supreme Court Law  Review  137, at 141. Em phasis original.

See the Jehovah’s W itness transfusion cases discussed in Chapter 9. The child’s right to life, on the 
one hand, and the parents’ freedom  o f religion, parental authority and liberty, on the other hand, are 
irreconcilable in the sense that a choice to give expression to one right w ould abrogate the other.

O f course, this is not to state that reasonable accom m odation o f others by a religious applicant cannot 
also be considered by the Court. The inquiry ought to focus on accom m odations made by both sides. This
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one such case.

R v N S

During a preliminary inquiry in a sexual assault case, a judge directed that a Muslim 

woman, who had brought charges against her uncle and another man in respect of 

allegations of childhood abuse, was required to remove her niqab in order to testify. 

The appeal of this direction raised a conflict between the witness’s constitutional right 

to freedom of religion in a criminal proceeding and the accused’s constitutional right to 

a fair trial.

Doherty JA recognised that the stakes were high. NS had to describe painful 

details of her childhood in a public forum in which her credibility would be vigorously 

challenged, and in circumstances where the accused benefitted from the presumption of 

innocence. Therefore, it was unsurprising that she sought “the strength and solace o f her 

religious beliefs and practices” .'^’ On the other hand, the accused, if convicted, could 

lose his liberty and carry the sdgma of being a child molester. Doherty JA concluded 

that the accused’s case depended on whether his counsel could show that his accuser
158was not a credible or reliable witness.

The Court held that established jurisprudence dictated that when faced with an 

apparent collision of constitutional values, “a court must first attempt to reconcile the 

rights so that each is given full force and effect within the relevant context”. N o  

Charter right should be treated as absolute and no one right should be regarded as 

inherently superior to another. Furthennore, the factual context of the clash was 

important.'^'’ Doherty JA identified and described the constitutional rights engaged. 

With regard to the fair trial rights of the accused, he noted that face-to-face 

confrontation, especially between an accused and his accuser, is a key feature of the 

adversarial process, through which process truth is most likely to emerge. An accused 

who cannot see the face o f a witness or of his accuser “loses something of potential

much is im plicit in O ’Malley,  at [23], with the requirement that a religious em ployee take som e 
“accom m odating steps” .
'^^2010 O N C A  670. This case w as decided by the Ontario Court o f  A ppeal in October 2010.

Ibid,
at [45].

Ibid, at [46].
Ibid, ax [47],
Ibid, at [48].
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value to the defence” .'^' Whether he loses his constitutional right “to make full answer 
162and defence” in a fair trial would depend on a detailed inquiry;

That inquiry must look to the actual effect of denying face-to-face confrontation 

of the witness in the circumstances of the particular case. That inquiry must also 

have regard to other legitimate interests engaged in the circumstances and the 

constitutional values underlying those interests.

The religious freedom rights of NS were not automatically triggered by 

participation in the criminal justice process and therefore she was required to show that 

the practice she sought to protect fell within the scope of “freedom of religion” as 

described in decisions such as Amselem. However, it was held that the court should be 

interested only in whether the practice is a manifestation of the sincerely held religious 

belief of the witness, and this criterion was fulfilled.'^"*

Having identified the relevant rights, the Court moved to the delicate task of 

reconciliation and held that the judge in the preliminary inquiry was required to balance 

Charter values when making decisions regarding the testimony of witnesses. All o f the 

diverse interests could not be “given full voice”. However, the reconciliation process 

demanded that all interests be acknowledged and considered:

If a person has a full opportunity to present his or her position and is given a 

reasoned explanation for the ultimate course of conduct to be followed, the 

recognition afforded that person’s rights by that process itself tends to validate 

that person’s claim, even if the ultimate decision does not give that person

Ibid, at para. 60.
Ibid. See R v L yttle  [2004] 1 SCR 193, aj [41]: “[T]he right o f  an accused to cross-exam ine  

prosecution w itnesses without significant and unwarranted constraint is an essential com ponent o f  the 
right to make full answer and defence”.

Ibid.
Ibid, at [67]-[68]. H ow ever, it was possib le to determine the extent to w hich the b e lie f that the niqab  

must be worn in public admits o f  exceptions, because i f  an exception could reasonably cover testify ing at 
a criminal trial, the w itn ess’s right to religious freedom w ould not extend to her decision not to not avail 
herself o f  that exception. Doherty JA sum marised the position, at [69], as follow s:

If testifying without the niqab  -  perhaps in m odified circum stances, including, i f  need be, the 
exclusion  o f  the m ale public except for the accused and counsel -  w ould fall within the boundary 
o f  the exceptions that N .S . has recognized to her requirement to wear a niqab in public, requiring 
her to rem ove that niqab to testify, even i f  she did not want to do so, w ould not interfere w ith  her 
ability to act in accordance with her personal religious beliefs.
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everything he or she wanted.

It was held that “constructive compromises” must be considered as part o f the 

reconciliation process:

Measures may be available to mitigate any potential hanri to both the w itness’s 

right to exercise her religious beliefs and the accused’s right to fully defend 

h im self These compromises may minimize apparent conflicts between those two 

rights and produce a process in which both values can be adequately protected 

and respected.

Constructive compromises might involve the use o f  an all female court staff and a 

female judge, an order that a witness be cross-examined by female counsel, closing the 

court to all male persons other than the accused and his counsel, or calling upon the 

witness to wear a niqab made with a kind o f fabric that least interferes with the ability 

to assess her demeanour.

While stressing that a decision on the niqab was necessarily fact-specific, some 

guidelines forjudges were offered. First, if a witness establishes that wearing the niqab 

is a legitimate practice engaging religious freedom, then the onus moves to the accused 

to show why the exercise o f this constitutionally protected right would compromise his 

constitutionally protected right to make full answer and defence. At the preliminary 

inquiry stage, a defence objection based exclusively on the loss o f demeanour evidence 

would in most circumstances fail.’ *̂ However, at full trial stage, matters are more 

complicated. Where the case turns on the credibility o f the witness, it should be 

recognised that the jury “will lose some infonnation” relevant to this, and where the 

credibility o f the witness is “virtually detenninative o f the outcome”, then it may be the 

case that denying the jury  full access to that demeanour detracts from the accused’s 

right to trial by jury.'^^ However, the jury may be given instructions by the judge on the

at [83].
'“ /5/a', at [84].

Ibid, at [85]-[86].
Ibid, at [98]. The preliminary inquiry judge could begin by permitting the w itness to wear her niqab  

w hile g iving her evidence. H ow ever, he or she could revisit this initial decision  in the event that as the 
cross-exam ination proceeded, it becam e apparent that the wearing o f  the niqab  w as effectively  denying  
counsel the ability to cross-exam ine the w itness.

Ibid, at [99].
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impact of the niqab on the testimony, and this might offset prejudice to the defence.’ ”̂ 

If, in the specific circumstances, the accused’s fair trial right can be honoured only by 

requiring the witness to remove the niqab, then the gannent must be removed if the 

witness is to testify.'^' Doherty JA stated that he hoped that the conflicting rights would 

be treated “as something more than additional weapons in the lawyer’s legal arsenal”, 

and that the parties could engage in good faith efforts to produce a satisfactory 

resolution that recognised and respected both parties’ rights.

The Court detennined that in this case the preliminary inquiry judge did not 

adequately consider the complainant’s religious freedom claim. His order was quashed 

and the matter remitted back for full consideration of the issue in light of the guidelines 

provided. Although the term “accommodation” is not explicitly used in this decision, it 

is clearly implicit in the reasoning, and it is submitted that the careful consideration of 

the interaction of rights represents a respectftjl approach to a person’s sincere belief in a 

precept of Islam which compares very favourably with decisions in other jurisdictions 

that dismiss outright the possibility of wearing the niqab or burqa in similar 

situations.

4. NARROWING OF THE CONCEPT?

The 2009 decision in Alberta v Hutterian Brethren o f  Wilson Colony''^^ may have 

significant implications for the future of reasonable accommodation.

In the Province of Alberta and since 1974, each driver’s licence was required to 

bear a photograph of the licence holder, subject to exemptions for people who objected 

to having their photo taken on religious grounds. In 2003, the religious exception was 

revoked, and the Province made the photo requirement universal, with all photos placed 

in a facial recognition data bank.'^^ Members of the Wilson Colony of Hutterian 

Brethren maintain a rural, communal lifestyle. They believe that the Second 

Commandment prohibits them from having their photograph t a k e n . A l t h o u g h  the 

Colony attempts to be self-sufficient, some members need drivers’ licences so that they

a t[1 0 0 ], 
at [102].

Ibid.
See Chapter 4, Part II for a discussion  o f  the French '"burqa ban”.
[2009] 2 SC R  567. Hereafter referred to as H utterian Brethren. 

a t [ l ] .
^'^Ubid, at [2],
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can travel outside the Colony in order to do business. The claimants led evidence that if 

members could not obtain drivers’ licences, the viability of their communal lifestyle 

would be threatened.

(i) Decision of tlie Supreme Court in Hutterian Brethren

This case hinged on whether the infringement of the section 2(a) freedom of religion 

right could be justified by the Government of Alberta under section 1 of the Charter. 

McLachlin CJ for the majority commenced the Oakes proportionality analysis by noting 

the difficulties faced by legislatures:

This Court has recognized that a measure of leeway must be accorded to 

governments in detennining whether limits on rights in public programs that 

regulate social and commercial interactions are justified under s. 1 of the Charter. 

Often, a particular problem or area of activity can reasonably be remedied or 

regulated in a variety of ways. The schemes are typically complex, and reflect a 

multitude of overlapping and conflicting interests and legislative concerns. They 

may involve the expenditure of government funds, or complex goals like reducing 

antisocial behaviour. The primary responsibility for making the difficult choices 

involved in public governance falls on the elected legislature and those it appoints 

to carry out its policies. Some of these choices may trench on constitutional 

rights.’’*

In this regard, freedom of religion “presents a particular challenge” because “much of 

the regulation of a modem state could be claimed by various individuals to have a more 

than trivial impact on a sincerely held religious belief’ and “giving effect to each of 

their religious claims could seriously undermine the universality of many regulatory 

programs”.’’^These sentiments are clearly quite deferential in tone to government 

interests.

The Government argued that the purpose of the photograph regime was to 

maintain the integrity o f the driver’s licensing system in a way that minimised the risk

[8],
'’Vfe/W, at [35], 

[36],
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o f identity theft. The majority found that this was “clearly a goal o f pressing and 

substantial importance, capable o f justifying limits on rights” .'*® Thus the first step o f 

the Oakes analysis was fulfilled. In relation to step two, the Court had little difficulty in 

determining that the regulations were rationally connected to the stated purpose.'*'

The Court’s change o f direction occurred on the third limb -  “minimal 

impairment” . It was noted that the Province had proposed alternatives which 

maintained the universal photo requirement, but minimised its impact on Colony 

members by eliminating or alleviating the need for them to carry photos. However, the 

Hutterian claimants rejected these proposals, as the only solution that would comply 

with their beliefs was the issuing o f a driver’s licence without a photo, stamped with the 

words, “Not to be used for identification purposes” .'*^ McLachlin CJ declared that the 

proposal compromised the Province’s goal o f minimising the risk o f misuse o f driver’s 

licences for identity t h e f t . S h e  continued:

Freedom o f religion cases may often present this ‘all or nothing’ dilemma. 

Compromising religious beliefs is something adherents may understandably be 

unwilling to do. And governments may find it difficult to tailor laws to the myriad 

ways in which they may trench on different people’s religious beliefs and 

practices. The result may be that the justification o f a limit on the right falls to be 

decided not at the point o f minimal impairment, which proceeds on the 

assumption the state goal is valid, but at the stage o f proportionality o f effects, 

which is concerned about balancing the benefits o f the measure against its 

negative effects.'*"^

Crucially, the majority distinguished between the situation of the legislature and 

that o f other parties subject to the duty to accommodate. The Court held that 

governments cannot be expected to tailor laws o f general application to every sincerely 

held religious belief The following passages merit quotation in full:

Minimal impairment and reasonable accommodation are conceptually distinct.

/6/a', at [42]-[47].
Ibid, at [48]-[52].
Ibid, ax [57]-[58].
Ibid, at [59].
Ibid, ai [61],
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Reasonable accommodation is a concept drawn from human rights statutes and 

jurisprudence. It envisions a dynamic process whereby the parties -  most 

commonly an employer and employee -  adjust the terms of their relationship in 

confonnity with the requirements of human rights legislation, up to the point at 

which accommodation would mean undue hardship for the accommodating 

party....

A very different kind of relationship exists between a legislature and the 

people subject to its laws. By their very nature, laws of general application are not 

tailored to the unique needs of individual claimants. The legislature has no 

capacity or legal obligation to engage in such an individualized determination, 

and in many cases would have no advance notice of a law’s potential to infringe 

Charter rights. It cannot be expected to tailor a law to every possible future 

contingency, or every sincerely held religious belief Laws of general application 

affect the general public, not just the claimants before the court. The broader 

societal context in which the law operates must infonn the s. 1 justification 

analysis. A law’s constitutionality under s. 1 of the Charter is detemiined, not by 

whether it is responsive to the unique needs of every individual claimant, but 

rather by whether its infringement of Charter rights is directed at an important
185objective and is proportionate in its overall impact.

While the impact of the law on an individual claimant was “a significant factor” for the 

Court to consider, its “ultimate perspective is societal”, and the question the Court must 

answer is “not whether a more advantageous arrangement for a particular claimant 

could be envisioned”.'*^ Similarly, the concept of undue hardship was deemed difficult
187to apply to the attainment o f legislative objectives.

Thus, it was found that the minimal impainnent requirement was met. As 

indicated by McLachlin CJ in the above passages, step four of the Oakes test was where 

the real focus of the Court should remain: do the salutary effects of the government’s 

objective outweigh the deleterious effects of the limit on the claimants’ freedom of 

religion? Three salutary effects of the universal photo requirement were raised on the 

evidence: (1) enhancing the security of the driver’s licensing scheme; (2) assisting in

[68]-[69],
Ibid.

at [70].
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roadside safety and identification; and (3) eventually hamionising Alberta’s licensing 

scheme with those in other jurisdictions.'^* In considering the deleterious effects of the 

requirement, the majority held that the perspective of a religious claimant must be 

considered “in the context of a multicultural, multi-religious society where the duty of 

state authorities to legislate for the general good inevitably produces conflicts with 

individual beliefs”.'*^ It was held that the evidence did not support the conclusion that 

arranging alternative means of highway transport would end the Colony’s rural way of 

life. It would be possible to hire people with driver’s licences, or to arrange third party 

transport to town for necessary services, like visits to the d o c t o r . I n  summary, 

weighing up the benefits and hann, the majority concluded that the breach was justified.

(ii) Change of Direction for Reasonable Accommodation

At first blush, this decision is reminiscent of the US Supreme Court decision in 

Employment Division v Smith, a n d  arguably represents a significant limitation on the 

doctrine of reasonable accommodation, at least when a claimant’s religious beliefs are 

limited by a legislative measure. On a purely factual level, Alberta had accommodated 

the Hutterites for three decades without incident, and it is puzzling why an exception 

for a few hundred people could not have been made in order to respect their sincere
192convictions.

On further analysis of the implications of the decision, there is perhaps no need to 

be overly pessimistic, as in its assessment of the minimal impairment criterion in step

'***/*/(/, at [79]. 
at [90], 
at [97].

49 4  U S  872 (1990). See Part II, Section 1 o f  this chapter.
192 In her dissenting reasons, at [110]-[177], A bella J described the harm from the perspective o f  the 
claim ants as “dramatic” . She points out, at [115], that there is a b ig hole in this schem e, as many 
thousands o f  Albertans are not licenced to drive;

Over 700,QQ0 Albertans do not have a driver’s license and are therefore not in the province’s 
facial recognition database. There is no evidence that in the context o f  several hundred thousand  
unphotographed Albertans, the photos o f  approxim ately 250  Hutterites w ill have any d iscem able  
impact on the province’s ability to reduce identity theft.

She notes that an inability to drive com prom ised their self-su fficiency and autonomy. She remarks, at 
[174]:

The harm to the Hutterites’ C harter  right is substantial and easily ascertainable, but, as previously  
noted, the benefit o f  requiring the Hutterites to be photographed for the purposes o f  reducing  
identity theft, is not. Hundreds o f  thousands o f  Albertans have no driver’s licence and their 
photographs, therefore, are not available in the facial recognition database, to help m inim ize  
identity theft. It is not clear to m e how having approxim ately 250 additional H utterites’ 
photographs in the database w ill be o f  any significance in enhancing the governm ent’s objective, 
compared to the seriousness o f  the intrusion into the Hutterites’ religious autonom y.
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three o f  the Oakes analysis, the Court still examines the availability o f  alternative 

solutions. However, this focus is swiftly shifted to step four, which asks whether the 

measure is proportionate in its effects.

The impact o f  Hutterian Brethren is not yet known. In future cases, if  the 

provenance o f  a rule is legislative, the deference afforded to governmental concerns 

may negate any accommodation requirements. However, it is to be hoped that the case 

merely represents a brief detour from the path o f  reasonable accommodation, and that 

disillusionment with the vista o f  poor protection for religious minorities will prompt 

future courts and legislatures to get back on this track.

W einrib argues that this new “critical fram ework” represents a “significant m ethodological departure” 
for the Court, with potentially serious consequences for freedom o f religion. She notes that the third and 
fourth O akes steps “generate distinct products” ;

The minimal im pairment test considers whether there are alternative m ethods o f  achieving the 
sta te’s objective. It thus considers whether there is another way to address each party’s needs, to 
protect both the integrity o f  the society as a whole and the functioning o f  m inority groups within 
it. In contrast, the proportionate effects analysis determines, in the event that no alternative route 
can be found, whose interests should prevail.

W einrib concludes that the proportionate effects test “potentially reduces the many alternatives presented 
in the m inim al im pairm ent analysis to two stark choices: adaptation or em igration” : Sara W einrib, “An 
Exem ption for Sincere Believers: The Challenge o f  Alberta v Hutterian Brethren o f W ilson Colony” 
(2011) 56(3) M cG ill Law Journal 719, at [70]-[72]. See also M ike M adden, “Second Among Equals? 
U nderstanding the Short Shrift that Freedom o f  Religion is Receiving in Canadian Jurisprudence” (2010) 
7(1) Journal o f  Law  and  Equality, University o f  Toronto 57, for an argument, at [62]-[63], that an 
undercurrent o f  philosophical opposition to the protection o f  religious freedom seems present in this 
decision, the m ajority’s references to abstract concepts such as the enhancem ent o f  dem ocracy suggesting 
scepticism as to whether religious freedom will contribute anything to the advancem ent o f democracy. 
Haughey argues that M cLachlin C J’s decision directly contradicts the majority decision in Multani', a 
decision with which the C hief Justice concurred. He laments the fact that the reasoning provides no 
encouragem ent or incentive for governm ents to attem pt to accom m odate adversely affected groups when 
drafting laws o f general application: M arshall Haughey, “The Camera and the Colony: A Com ment on 
Alberta v Hutterian Brethren o f W ilson Colony” (2011) 74 Saskatchewan Law Review  59, at [46]-[48]. 
Boonstra argues that the decision “eases the way for governm ents to override freedom o f religion for 
com m unitarian regulatory benefits” . He also expresses concerns about the tyranny o f the m ajority, and 
states:

W hen the courts focus m ore on whether a governm ent regulatory schem e is effective, they are 
favouring the regulations o f  the majority. It is an odd approach in this context, particularly when 
considering whether a regulatory scheme ‘minimally im pairs’ a right. That is, when the majority 
o f  the Court articulated the m inim al im pairment requirem ent to ensure that the governm ent’s goals 
were met, it m oved the focus away from whether the governm ent was effective in avoiding harm 
to the fundamental rights o f  its citizens.

See Kevin L. Boonstra, “Does Canadian Society Still Accom m odate Religious M inorities?” LexView  No. 
67, 6 N ovem ber 2009, available at http://www.cardus.ca/lexview/article/2114 (visited 30 Decem ber 
2011).

Indeed, in one example. M arriage Commissioners Reference  2011 SKCA 3 where the Saskatchewan 
Court o f Appeal was faced with the issue o f  governm ent officials refusing to solem nise same-sex unions, 
the Court used the minimal impairment limb to find that there was a creative way o f  accom m odating both 
parties. See Section 6 o f  this Part.
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5. EXEMPTIONS FOR RELIGIOUS ETHOS

The analysis o f Canadian reasonable accommodation would not be complete without an 

analysis o f the principles relating to exemptions from discrimination involving the 

religious freedom o f churches and other organisations seeking to uphold a religious 

ethos. These cases typically involve a consideration o f how best to balance the right o f 

an employee, student, or patient, to freedom from discrimination, and the right o f 

freedom o f religion o f religious groups.

In the Supreme Court o f Canada decision in Caldwell v Stuart, a  Catholic 

school refused to renew the contract o f a teacher upon her marriage to a divorced 

Methodist man in a civil ceremony. Caldwell was dismissed because her actions were 

incompatible with Catholic teaching on divorce.'®^ She taught commercial subjects and 

mathematics, and while she did not give any fonnal religious instruction, she led 

prayers in her classroom each mo rn i ng . Ca l dwe l l  brought a case o f discrimination on 

grounds o f marital status and religion.

The school contended that the discrimination provisions o f the British Columbia 

Human Rights Code should not protect Caldwell as she lacked a bona fide  qualification 

for the position and a willingness to observe the requirements and practices o f the 

Church.'^* The Supreme Court examined the teacher-student relationship:

[1984] 2 SCR 603.
Ibid, at 607. The teaching requires that Catholics marry in the Catholic Church and that a Catholic 

may not marry divorced person because in the eyes o f  the Church that person is still married.
Ibid, at 606. It was noted, at 609, that before em ploying a Catholic teacher the school requires a 

certificate from the teacher’s parish priest to the effect that he or she is practising Catholic. The school 
also hired non-Catholic teachers, and for these teachers, no such certificate was required. However, the 
nature and purpose o f the Catholic school was stressed and the school expected that non-Catholic 
teachers would support the religious approach o f  the school. Thus, if  Mrs Caldwell had been Protestant in 
denom ination (which accepted m arriage to divorced persons), she would have been re-engaged but being 
Catholic she was held to a different, and in the view o f  the Church, higher, standard o f  behaviour than a 
Protestant.

Ibid, at 617-618. Section 8 o f  the Human Rights Code provided:
(1) Every person has the right o f  equality o f  opportunity based on bona fide qualifications in 
respect o f  his occupation or em ployment, or in respect o f  an intended occupation em ploym ent 
advancem ent or prom otion; and without lim iting the generality o f  the foregoing,
(a) no em ployer shall refuse to employ, or to continue to employ, or to advance or prom ote that 
person, or discrim inate against that person in respect o f  em ploym ent or condition o f  em ploym ent; 
and
(b) no em ploym ent agency shall refuse to refer him for employment, 
unless reasonable cause exists for the refusal or discrimination.
(2) For the purposes o f  subsection (1),
(a) the race, religion, colour, age, marital status, ancestry, place o f  origin or political b e lie f o f  any 
person or class o f  persons shall not constitute reasonable cause.
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The relationship of the teacher to the student enables the teacher to forai the mind 

and attitudes of the student and the Church depends not so much on the usual 

form of academic instruction as on the teachers who, in imitation of Christ, are 

required to reveal the Christian message in their work and as well in all aspects of 

their behaviour The teacher is expected to be an example consistent with the 

teachings of the Church, and must proclaim the Catholic philosophy by his or her 

conduct within and without the school.

A requirement o f religious confonnance by Catholic teachers had to be “reasonably 

necessary” to assure the accomplishment of the objectives of the Church in operating 

the Catholic school in order to qualify as a bona fide  qualification.^”® In this regard, the 

Court found as follows:

The religious or doctrinal aspect o f the school lies at its very heart and 

colours all its activities and programs. The role of the teacher in this respect is 

fundamental to the whole effort of the school, as much in its spiritual nature as 

in the academic.^®’

In these circumstances, the requirement of religious confonnance was held to be a bona

fide  qualification, the absence of which deprived Caldwell of the protection of the

discrimination provisions. In failing to renew the contract of Mrs Caldwell, it was held

that the school authorities were legitimately exercising a preference for the benefit of

the members of the community served by the school, by preserving teaching staff
202whose Catholic members all accepted and practised the doctrines of the Church.

a t 608.
Jhid, a t 622. This test com es from the case o f  O ntario Hum an R ights C om m ission v E tobicoke  

(Borough oj) [1982] 1 SCR 202, at 208;
To be a bona fide occupational qualification and requirement, a limitation such as mandatory 
retirement at a fixed age must be im posed honestly, in good faith, and in the sincerely held b e lie f  
that such limitation is im posed in the interests o f  the adequate performance o f  the work involved  
with all reasonable dispatch, safety and econom y, and not for ulterior or extraneous reasons aim ed  
at objectives w hich could defeat the purpose o f  the Code. In addition it must be related in an 
objective sense to the performance o f  the em ploym ent concerned, in that it is reasonably necessary  
to assure the efficient and econom ical performance o f  the job  without endangering the em ployee, 
his fellow  em ployees and the general public.

Ibid. at 624.
The Court also ruled, at 628, that the dism issal o f  the teacher w as permitted under section 22 o f  the 

C ode, w hich exem pts non-profit religious organisations from the Code by permitting them to prefer in 
their em ploym ent practices members o f  their religious group, as the fo llow ing wording demonstrates;
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Protection for the ethos o f  a church or religious organisation, in circumstances 

where discrimination occurs, is often quite unpopular in today’s s o c i e t y . H o w e v e r ,  if  

the protection afforded to freedom o f  religion is to be meaningful, then it is submitted 

that ethos must be protected in certain circumstances. Cases such as Caldwell fall into 

the reasonable accommodation paradigm; in this instance, however, unlike in previous 

decisions discussed, we are considering the accommodation o f  a group and not an 

individual.^®'' The group seeks an exemption from generally applicable laws (usually 

equality laws), and the rationale for granting an exemption is the same as in a case 

involving, for example, an individual who requests an exemption from hard-hat 

regulations in order to wear a hijab, i.e. to vindicate freedom o f religion, and to avoid 

the indirect discrimination that would be caused by requiring compliance with an 

apparently neutral nonn that presents compliance difficulties for the believer.

However, it is not the case that the ethos will prevail in all circumstances. As with 

cases involving individuals seeking adjustments, the concept o f  undue hardship plays a 

key role, in order to detennine the reasonableness o f  the accommodation. An individual 

employee, student, or patient whose rights are in conflict with the religious freedom o f  

the religious organisation must have his or her rights taken into account. Factors such as 

the interest o f  the State in legislating for equality in public institutions also constitute 

countervailing considerations.

W here a charitable, philanthropic, educational, fraternal, religious or social organization or 
corporation that is not operated for profit has as a primary purpose the promotion o f  the interests 
and w elfare o f  an identifiable group or class o f persons characterized by a physical or mental 
disability or by a com mon race, religion, age, sex, marital status, political belief, colour, ancestry 
or place o f origin, that organization or corporation must not be considered to be contravening this 
Act because it is granting a preference to m em bers o f the identifiable group or class o f  persons.

It was held that this section confers on faith schools “the right to preserve the religious basis o f  the 
schools and in so doing engage teachers who by religion and by the acceptance o f  the C hurch’s rules are 
com petent to teach within the requirem ents o f  the school” . This justified a policy o f preferring Roman 
Catholic teachers who accepted and practiced the C hurch’s teachings.

It should be noted that the case corresponds with the notorious Irish case o f  Flynn  v Pow er [1985] 1 
IR 648, considered in Chapter 7, Part II. In fact, Costello J in the Flynn  decision referred to Caldwell.

See further, the discussion o f  the individual and collective dim ension to the right to freedom  o f 
religion in Chapter 2, Part I. It may be argued that there is a poor conception o f  “group rights” in many 
human rights docum ents, as it is only through the individual that the com munal aspects o f  freedom o f 
religion are protected

The various considerations which might be taken into account in an analysis o f  w hether the 
accom m odation o f  the religious organisation running a school or a hospital represents an undue hardship 
for an individual, a group or the State are considered at a later stage in greater detail in Chapters 7, 8 and 
9. Context is all-im portant in these cases. For instance, in Parks v Christian Horizons, [1991] 16 CHRR 
D/40, unlike in Caldwell, it had not been made clear to the em ployee that the ethos o f  the workplace 
involved conform ing to a certain ethical code. A carer in a group home run by a Christian organisation 
was dism issed for being involved in an extra-m arital relationship. The tribunal held that this was not 
justified. In contrast with previous cases, “there w as no mention at any time o f the requirem ent that all 
em ployees had to adopt a m oral and sexual lifestyle that would not be in conflict with the Evangelical
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The pluralist vision o f  the Canadian courts involves acceptance o f  all, including 

those who do not tolerate others. In the religious sphere, groups can operate in an 

exclusive manner, without being required to provide employment for those o f  other 

religions or lifestyles. Esau states that the Canadian vision o f  the pluralist society  

allows groups to retreat from mainstream society to create “islands o f  exclusivity” from 

which they can exclude those with different v i e w s . A s  shall be explained in detail, 

this islands concept has many parallels in Irish law under equality legislation 

exemptions and constitutional case law.

6. RELIGIOUS FREEDOM/EQUALITY AND SEXUAL ORIENTATION 

EQUALITY

The final limb o f  this discussion o f  the parameters o f  Canadian reasonable 

accommodation and its key decisions concerns principles arising in clashes between 

religious freedom/equality and sexual orientation equality. These are among the most 

contentious cases currently cropping up, particularly in the sphere o f  employment law. 

In light o f  legislation legalising same-sex marriages or civil partnerships, the possibility 

arises that a celebrant will refuse to preside over the ceremony o f  a homosexual
207 208couple. Exemptions for preservation o f  religious ethos have just been introduced. 

However, the position o f  a State employee outside o f  a religious organisation presents 

different issues. As an example here, one might bear in mind the hypothetical Muslim

Christian doctrinal principles o f  Christian H orizons” . The em ploym ent contract did not include a 
provision imposing this requirem ent and the em ploying organisation had not acted consistently on the 
issue in the past. It was reasoned that em ployment discrim ination o f  this kind would only be acceptable if 
“lifestyle requirem ents [were] clearly indicated or referred to in the em ploym ent contracts, and if  at all 
possible, confirm ed in the application and interview process leading to em ploym ent” .

Alvin Esau, “Islands o f  Exclusivity: Religious O rganizations and Em ploym ent D iscrim ination” (1993) 
33 University o f  British Columbia Law Review  719. V ickers, note 23, at 199, concludes that, “despite the 
existence o f  w ide-ranging non-discrim ination rules, em ployers in Canada retain the freedom to create 
religiously hom ogenous workplaces, even where they discrim inate on other grounds in the process” . For 
argum ents against any exem ptions o f  religious denom inations from equality law, see M ark Coen, 
“Religious ethos and em ploym ent equality; a com parative Irish perspective” (2008) 28(3) Legal Studies 
452, at 474:

...[T ]he operation o f  religious institutions within a human rights fram ework should not be seen as 
an attempt to obliterate the distinctiveness o f  different religious cultures. Rather, it should be seen 
as protecting the dignity and humanity o f  the person, aims with which religions consistently 
identify. If  the consensus in society is that equality should be universal, why uphold the existence 
o f  quasi-fiefdoms where, under the guise o f tolerance, the integrity o f  the law is com prom ised?

Furtherm ore, the issue is o f  some importance to Ireland in light o f  the very recent enactm ent o f  civil 
partnership legislation. See Chapter 7, Part II.

See Section 5 o f  this Part.
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registrar who objects to carrying out same-sex unions.^^^

It has been argued above that rights cannot be classed as hierarchical in the 

abstract, and that contextual balancing must occur in each case. However, in cases 

where an employee is a government official, it is submitted that in most cases it may 

represent an undue burden on the State to allow the employee to discriminate in the 

provision o f a State service. The State objective of providing access to a service to all 

citizens without discrimination perhaps fits into the category 3 undue hardship factors 

set out above relating to “common public values”, which are expressed through public 

institutions. Essentially, the value of sexual orientation equality is expressed in the 

ability of all couples to gain governmental recognition of their marriage or 

partnership.^'® Equality legislation guaranteeing citizens access to services without 

discrimination is the embodiment of this common public v a lu e .F u rth e rm o re , the 

category 4 factors concerning the infringement of rights and freedoms of others are to 

be considered, as the prospective civil partner who is declined the service will clearly 

suffer an infringement of sexual orientation equality rights.

In Canada, same-sex marriage is legal in all jurisdictions. In Reference Re Same 

Sex Marriage}^^ the Supreme Court o f Canada was faced with this clash o f equality 

rights and freedom of religion. In relation to civil marriage legislation, the Federal 

Government referred four questions to the Court for detennination including the 

following;

Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian 

Charter o f  Rights and Freedoms protect religious officials from being compelled 

to perform a marriage between two persons of the same sex that is contrary to 

their rehgious beliefs?^

209 A lthough m ost cases appear to involve Christians, in the U K  case o f  Islington Borough C ouncil v 
L adele  [2010] ICR 532, Court o f  A ppeal, 12 February 2010  w hich concerned a Christian registrar w ho  
objected to carrying out civ il partnerships, there were tw o other registrars w ho also objected, one o f  
w hom  was a M uslim  w om an w ho left the C oun cil’s service. See the Em ploym ent A ppeal Tribunal
decision: [2009] ICR 387, at [6]. The case is d iscussed  in detail in Chapter 6, Part II.
210 T his value w ill have successfu lly  “passed the test o f  public deliberation and political d ecision 
m aking”.

In Ireland, the terms o f  the Equal Status A cts 2000-2011 are relevant to the discussion.
[2004] 3 SCR 698.
Ibid , at [2]. The proposed civ il marriage A ct stated;

1. Marriage, for civil purposes, is the law ful union o f  tw o persons to the exclusion  o f  all others.
2. N othing in this A ct affects the freedom o f  o fficia ls o f  religious groups to refuse to perform  
marriages that are not in accordance with their religious beliefs.
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In relation to religious o f f i c i a l s the above question was answered in the 

affmnative.^'^ It was recognised that the performance o f  religious rites is a fundamental 

aspect o f  religious pract ice .^ I t  is submitted that this protection is justified as part o f  a
217broader protection for churches and organisations with a religious ethos. 

The subsequent case o f  M arriage Commissioners Reference is o f  direct relevance 

to the position o f  government employees.^'* The Saskatchewan Government had 

drafted two possible legislative amendments to the Marriage Act, 1995 that would
219allow marriage commissioners to refuse to perform same-sex m am age ceremonies. 

The Government submitted a constitutional question to the Saskatchewan Court o f  

Appeal, asking it to determine i f  the proposed amendments were consistent with the 

Canadian Charter. In its decision o f  10 January 2011, it was determined that the 

amendments created a negative distinction based on sexual orientation, which 

distinction would be discriminatory within the meaning o f  section 15(1) o f  the 

Charter.^*'  ̂ The Court m oved on to consider whether the amendments could be justified  

as a reasonable limitation. 

Acknowledging the conflicting freedom o f  religion o f  the m am age  

commissioners, the Court recognised that their religious freedom would be infringed in

As confirmed in subsequent decisions, the term “religious officials” was a reference to priests or 
rabbis, who hold formal positions in faiths or religious organisations, and it was not a reference to civil 
officials who happen to have religious beliefs which do not em brace same-sex marriage.

The reference did not address the issue o f  whether governm ent-appointed  officials could refuse to 
solemnise same-sex marriages.

Ibid, at [57]. The Court concluded, at [58]:
It ... seems clear that state com pulsion on religious officials to perform  same-sex marriages 
contrary to their religious beliefs would violate the guarantee o f  freedom o f  religion under s. 2(a) 
o f the Charter. It also seems apparent that, absent exceptional circum stances which we cannot at 
present foresee, such a violation could not be justified under s. I o f  the Charter.

D iscussed in Section 5 o f this Part.
2011 SKCA 3. There have also been high-profile proceedings in the Saskatchewan Hum an Rights 

Tribunal, and the Saskatchewan Court o f  Q ueen’s Bench, concerning a com plaint brought against a Mr 
Orville Nichols, who refused to perform a marriage between M J and BR on the basis o f  the prohibited 
ground o f  M J’s sexual orientation. The Human Rights Tribunal agreed that M r Nichols discrim inated 
against MJ and ordered that he pay com pensation to him in the am ount o f $2,500. The Court o f  Q ueen’s 
Bench upheld this decision. See Nichols v Saskatchewan (Human Rights Commission) 2009 SKQB 299.

The role o f  com m issioners was explained, at [9]:
M arriage com m issioners play a very carefully designed role in the overall schem e o f  The 
M arriage Act, 1995. Specifically, com missioners are the route -  the only route -  by which 
individuals who wish to be married by way o f  a non-religious cerem ony may have their union 
solemnized.

Ibid, at [44], Section 15(1) is outlined in Part I, Section 2.1 o f  this chapter. The Court held, at [45];
The historical m arginalization and m istreatm ent o f  gay and lesbian individuals is well know n ... 
They have been able to recently claim the right to marry only after travelling a very difficult and 
contentious road. Accordingly, putting gays and lesbians in a situation where a m arriage 
com m issioner can refuse to provide his or her services solely because o f  their sexual orientation 
would clearly be a retrograde step -  a step that w ould perpetuate disadvantage and involve 
stereotypes about the worthiness o f  same-sex unions.
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circumstances where they were obliged to perfonn a ceremony contrary to their 

religious b e l i e f s . B o t h  the freedom of religion of marriage commissioners and the 

equality rights of homosexual individuals were guaranteed by the Charter, and their 

accommodation or balancing had to be conducted under s. 1 of the Charter.^^^ On the 

third step of the Oakes analysis, it was held that the measures did not minimally impair 

the rights involved. There was an alternative model which could accommodate the 

beliefs of commissioners behind the scenes while also ensuring respect for the rights of 

gay couples. The Court pointed to a “single entry point” system in operation in Toronto 

under which a couple seeking the services of a marriage commissioner would proceed, 

not by directly contacting an individual commissioner who might refuse his services 

due to his religious beliefs, but by dealing with the Director of the Marriage Unit or 

some other central office, so that the couple could be matched to commissioners who 

did not have a conscientious objection to solemnising gay marriage.^^^

Despite failing the third limb of the test, the Court considered the fourth limb as it 

was a reference case. The salutary effect of the measures was that they would allow 

marriage commissioners to avoid acting in situations which would offend their religious 

beliefs. However, the amendments accommodated interests which did not “lie at the 

heart” o f freedom of religion under the Charter, as they concerned the ability of the 

commissioners to “act on their beliefs in the world at large”, and they did “not in any 

way concern the freedom of commissioners to hold the religious beliefs they choose or 

to worship as they wish” .̂ ^̂  On the question of deleterious effects, the amendments 

“would perpetuate a brand of discrimination which our national community has only 

recently begun to successfully overcome”.̂ ^̂  Second, allowing mamage commissioners

Ibid. at [62]-[65],
Ibid, at [66],
Ibid, at [85], and at [86];

This sort o f approach can perhaps most easily be understood by describing it in more concrete 
terms. What if  the request for the services o f  a marriage commissioner involved completion o f  a 
forrn indicating, not just the time and place o f  the proposed ceremony, but also the genders o f  the 
two people planning to marry? ... Assume too that the Director operated a simple internal system  
whereby a commissioner who did not want to perform same-sex marriage ceremonies because o f  
his or her religious beliefs could make that fact known to the Director. In this sort o f  arrangement, 
the Director’s office could reply to a request for marriage services by privately taking into account 
the religious beliefs o f  commissioners and then providing, to the couple planning to marry, a list 
o f  commissioners in the relevant geographical area who would be available on the planned date o f  
the wedding and who would be prepared to officiate. The accommodation o f  commissioners who 
did not want to be involved in a same-sex ceremony would not be apparent to the couple 
proposing to wed and there would be no risk o f the couple approaching a commissioner and being  
refused services because o f  their sexual orientation.

Ibid, at [93].
Ibid. at [94].

136



226to deny services to gay and lesbian couples would have genuinely harmful impacts. 

Third, and most pertinently, the measures would “undennine a deeply entrenched and 

fundamentally important aspect of our system of government” -  that government 

services must be provided to all members o f the public on an impartial and non- 

discriminatory basis. It was stressed that when performing marriage ceremonies, 

marriage commissioners act as government agents, not private individuals:

In our tradition, the apparatus of the state serves everyone equally without 

providing better, poorer or different services to one individual compared to 

another by making distinctions on the basis of factors like race, religion or 

gender. The proud tradition of individual public officeholders is very much 

imbued with this notion. Persons who voluntarily choose to assume an office, like 

that of marriage commissioner, cannot expect to directly shape the office’s 

intersection with the public so as to make it confonn with their personal religious 

or other beliefs. Any idea of this sort would sit uneasily with the principle of the 

rule of law....

In conclusion, the proposed amendments constituted sexual orientation discrimination 

contrary to secfion 15(1) of the Charter, and would not be justifiable pursuant to section 

1 .

The principles outlined in the Marriage Commissioners Reference case show that 

the Canadian approach deems facilitating religious objections on the part of government 

officials to solemnising same-sex marriages to be an unreasonable accommodation. It 

is submitted that the reasons articulated by the Court fully support the position that to 

accommodate would represent an undue hardship for the State and also for homosexual 

individuals. However, it must be stressed that the case is not authority for the 

proposition that in all circumstances people with religious beliefs should be obliged to 

carry out certain acts if there is a risk to undennining a legislative equality programme. 

The aim of stamping out sexual orientation discrimination is a noble one, and many 

believe there should be no scope for religious sensibilities which work against this aim. 

However, if  we consider the example o f a government scheme that detennined abortion

Ibid, at [95]. It w as recognised that the negative effects w ould not be restricted to those gay and 
lesbian individuals directly denied marriage services, but w ould be felt by the gay and lesbian com m unity  
at large and, and ripple through friends and fam ilies o f  gay and lesbian persons and the public as a w hole.

Ibid, at [97],
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was to be available on-demand to all female patients without charge and on an equal 

basis, most people would be uncomfortable with the idea of a State-employed doctor 

being compelled to carry out an abortion against his wishes/^® In the Marriage 

Commissioners Reference case, the respective rights of all parties were set out and 

given due consideration, rather than prioritised in the abstract. Furthermore, the Toronto 

method of seeking to neutralise the clash of rights was canvassed in an attempt to find a 

constructive compromise. It is submitted that this case offers a useful insight to judicial 

methods of scrutinising clashes between religious freedom/equality and sexual 

orientation equality from which the Irish legal system can learn. However, as discussed 

at a later stage, on the specific issue of whether civil servants can rely on religion to 

refuse to solemnise same-sex union, the Oireachtas has answered the question in the 

negative as a result of its refiisal to include a conscience clause in the Civil Partnership 

and Certain Rights and Obligations of Cohabitants Act 2010.^^^ It is submitted that this 

outcome reflects the conclusions in the Marriage Commissioners Reference case, and it 

is a clear example of the criterion of undue hardship militating against an 

accommodation.

III. CONCLUSIONS ON REASONABLE ACCOMMODATION 

1. BOUCHARD-TAYLOR REPORT

The Bouchard-Taylor Report revealed that in Quebec, accommodation measures are 

now part of the daily life of public institutions such as health establishments and 

schools. It was observed that most requests follow the citizen route and only a small 

number end up in the courts. The Report detailed a “crisis of perception” rather 

than reality, responded to common objections to reasonable accommodation, drew 

conclusions on the operation of the concept, and made recommendations for the future.

It is difficult to formulate a principle that differentiates both cases. In general terms, it is often the case 
that legal system s respect a conscientious decision related to the right to life, but not necessarily a 
conscientious decision based on freedom o f  religion. H ow ever, further exploration o f  this distinction is 
beyond the scope o f  the issues under discussion.

See Chapter 7, Part II.
N ote 4, at 19. The C om m ission strongly favoured recourse to the citizen route and concerted  

adjustments rather than the legal route for several reasons: it is positive for citizens to learn to manage 
their differences; this route avoids congesting the courts; and the values such as exchanges, negotiation, 
and reciprocity, also underpin the Quebec integration m odel. It w as observed that reasonable 
accom m odation was a concept w hich could be managed by em ployers and managers in public 
institutions, particularly i f  the relevant technical resources and support was provided.

Ibid, at 18.
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(i) A Crisis of Perception

The number o f  accommodation cases the subject o f  media coverage soared between 

March 2006 and May 2007.^^^ One o f  the cases which sparked pubhc debate was the 

M ultani decision. Several other cases involved Muslim clothing, dietary and other 

requirements.

The investigation o f  these cases revealed that there were striking distortions 

between general public perceptions and the actual facts. It was found that the negative 

public perception o f  reasonable accommodation often centred on an erroneous or partial 

perception o f  practices at grassroots level. Essentially, “media enthusiasm and

Ihid, at 38. In this one year there were approxim ately 40 cases, com pared with around 20 cases noted 
in the two preceding decades.

Ibid, at 53-58. It is useful to list these cases as indications o f  the scenarios which Ireland may 
encounter:

• In M ay 2006, it was revealed that a M ontreal school had allowed three M uslim  students 
to take the final exam in their swim m ing class under special conditions. Female staff 
supervised the exam and the windows o f  the pool were covered up.

• In Decem ber 2006, it was reported that men who were attending their children’s exams 
in a swim m ing class were asked to leave the pool area as M uslim  women were taking a 
swim m ing class at the same time.

• In July 2006, a M ontreal hospital ensured that pregnant women signed a declaration
stipulating that the centre could not guarantee that they would be treated by a female 
physician.

• In Novem ber 2006, the Commission des droits de la personne el des droits de la jeunesse
exam ined a com plaint filed by a M uslim father who dem anded that his two sons not eat 
any dish containing non-halal meat while in a childcare centre.

• In January 2007, it was reported that M uslim  students were exempted from com pulsory
music classes since, according to one interpretation, the Koran prohibits the practising 
o f  certain musical instruments.

• In February 2007, an 11-year-old female soccer player refused to rem ove her hijab  to
participate in a tournament.

• On M arch 9 2007, a M ontreal police dispute came to light concerning policies to be 
adopted in respect o f  searches o f  veiled women.

• On M arch I I ,  2007, a group o f M uslims engaged in prayer in the dance hall o f a 
sugarhouse, following the noon meal, and a week later, a M ontreal newspaper published 
an article entitled ‘Accom m odating sugarhouses. Pork-free pea soup and prayers in the 
dance hall’.

• On M arch 13, 2007, it was revealed that Q uebec’s correctional services had refused to 
allow a M uslim  woman wearing a headscarf to pursue her training to becom e a prison 
guard.

• On M arch 22, 2007, a M ontreal new spaper carried the following front-page headline: 
‘The C hief Electoral Officer o f  Quebec has confirm ed it; It’s legal to vote with your face 
covered’. The article revealed that the identification procedure stipulated in the Election 
Act allowed women whose faces were com pletely covered to vote.

• In April 2007, five girls were unable to participate in a tae kwan do com petition as they 
refused to rem oved the headscarves that they were wearing under their helmets.

• Starting on June 6, 2007, the m edia covered the trial o f  a man, accused o f  stabbing his 
brother, who pleaded self-defence and justified his action by asserting that his brother 
did not respect the precepts o f  the Koran.
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rumours” contributed to the crisis of perception.^^"^ Furthennore, it was found that the 

“wave of accommodation” had “touchcd a number of emotional chords among French- 

Canadian Quebecers”^̂  ̂ who constitute a majority group in Quebec, but a minority 

group themselves in North America?^^

Interestingly, in a finding that may resonate with Ireland, it was noted that 

French-Canadian Quebecers have “unpleasant memories of the period when the clergy 

wielded excessive power over institutions and individuals”.̂ ^̂  Secularism gained 

momentum during the 1960s Quiet Revolution in Quebec. The Report cautioned that it 

would be unfair if this situation led Quebecers to direct at all religions “the painful 

feeling inherited from their Catholic past” .̂ ^̂

(ii) Conclusions and Recommendations

The Report concluded that there were no critical threats to the foundations of collective 

life in Quebec. The requests for adjustment or accommodation that the managers in 

public institutions were handling were varied but their number remained relatively 

small. According to the available statistical data and the testimony heard, there was no 

indication that Quebec faced a striking increase in requests, and the fear o f a domino 

effect was u n fo u n d ed .H o w ev er, there was a need to adapt, and it was realised that 

for the success of the reasonable accommodation project going forward, certain civic 

values such as equity, moderation, and patience would have to be kept to the forefront 

of society.̂ "*®

The Report’s recommendations focused on five key themes.^"” First, there was a 

call for a definition of new policies or programmes aimed at defining and re-evaluating

Ibid, ax 18.
Ibid.

^^^Ibid:
A m ong som e Q uebecers, this counter-reaction targets immigrants, w ho have becom e, to som e 
extent, scapegoats. What has just happened in Quebec g ives the im pression o f  a fa ce-o ff betw een  
two minority groups, each o f  w hich is asking the other to accom m odate it. The m em bers o f  the 
ethnocultural majority are afraid o f  being swam ped by fragile m inorities that are w orried about 
their future. The conjunction o f  these tw o anxieties is obviously  not likely to foster integration in a 
spirit o f  equality and reciprocity. W e can conclude that Q uebecers o f  French-Canadian ancestry 
are still not at ease with their tw ofold  status as a majority in Q uebec and a minority in Canada and 
North Am erica.

Ibid, at 21.
^^^Ibid.

Ibid, al 19.
Ibid, at 242.
Ibid, at 22.
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interculturalism and secularism. Second, several recommendations were linked to the 

central theme o f integration and focus on issues such as recognition o f im migrants’ 

skills and diplomas. Third, from the standpoint o f intercultural practices and mutual 

understanding, the recommendations highlighted the need for broader training o f all 

government agents in public institutions, starting with schools, and also the need to 

further encourage community and intercommunity action projects. Fourth, the 

recommendations were intended to foster the accountability o f interveners in the citizen 

sphere (public and private agencies) by ensuring that they receive adequate training. 

The Commission asked the government to ensure that the practical knowledge acquired 

in institutions be recorded, promoted and disseminated. The fifth priority field was the 

fight against inequality and discrimination. The recommendations in this respect 

focused on issues such as the under-representation o f ethnic minorities in the 

government, the urgency o f combating the numerous fonns o f discrimination including 

Islamophobia, and the support which should be offered to immigrant women.

2. CONCLUSION: TRIALS AND TRIBULATIONS

The foregoing analysis o f the concept o f reasonable accommodation does not aim to 

present the Canadian approach as a panacea for problems in religiously diverse 

societies. From the point o f view o f Muslims, the concept cannot be considered as the 

perfect solution, as religious tensions persist.^"*^ Furthermore, continued wider popular 

discontent in relation to certain accommodation measures demonstrates that the concept 

has not been universally accepted. It is noteworthy that several o f the flashpoints have 

concerned Islam in particular.

As one example, pursuant to the Ontario Arbitration Act, religious arbitration

See Part 1, Section 1.1. One may also cite the infamous example o f  the town o f  Herouxville’s “Code 
o f  Life”. The town council o f this small town o f roughly 1,350 inhabitants approved a code o f  behaviour 
for incoming immigrants. An English translation o f  the Code is available at http://herouxville- 
quebec.blogspot.com/ (visited 30 December 2011). In a section entitled “Our Women” it is stated “we 
consider that killing women in public beatings, or burning them alive are not part o f  our standards o f  
life”. In relation to healthcare, immigrants are advised that “there is no law voted democratically that 
prohibits a woman treating a man and a man treating a woman”. Healthcare professionals “do not have to 
ask permission to perform blood transfusions”. In Herouxville schools, “the children cannot carry any 
weapons real or fake, symbolic or not”. Muslim garmets such as niqabs are ruled out: “You may not hide 
your face as to be able to identify you while you are in public. The only time you may mask or cover 
your face is during Halloween”. The Code also declares “Our people eat to nourish the body, not the 
soul”. See also, Rene Bruemmer and Kevin Dougherty, “Herouxville Cause Celebre” The Gazette^ 2 
February 2007, available at
http://www2.Canada.com/montrealgazette/news/story.html?id=8af3c4eb-5bc7-40bc-ba38-93f785c5646a 
(visited 30 December 2011).
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tribunals existed peacefully throughout the 1990s with very little media attention, and 

were often utilised by Orthodox Jews in order to resolve family law and contractual 

disputes.^''^ In 2003, the Islamic Institute o f  Civil Justice was founded as an agency 

dedicated to offering family arbitration services according to sharia  law. In June 2004, 

Marion Boyd, a former Attorney General and Minister Responsible for W om en’s 

Issues, was comm issioned to examine the question o f  religious family arbitration. The 

Boyd Report recommended that religious arbitration continue. However, certain 

safeguards to protect vulnerable individuals were recommended.^'^'^ Nonetheless, 

controversy about the spectre o f  sharia  law continued, until September 2005, when 

Ontario Premier Dalton McGuinty announced the abolition o f  all forms o f  enforceable 

family-related religious arbitration, regardless o f  the denomination.

Secondly, there is continued reluctance to accept headscarves which cover the 

face, as evidenced by the tabling o f  Bill 94 in Quebec in March 2010. The Bill would 

ban wom en in niqabs from working in the public sector or receiving public services,^''^ 

and has divided opinion in Canada, among Muslim groups too.^”̂  ̂ It is apparent that a 

“floodgates fear” is a common phenomenon in Canada; that there could be an 

overwhelming deluge o f  accommodation requests which would involve the trumping o f  

fundamental rights and common public values.

In conclusion, it is acknowledged that there is no magic legal principle or theory 

for achieving a harmonious society in which those o f  all different faiths and none live

In what are known as Beth Din courts.
The Report is available at

http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/boyd/fullreport.pdf (visited 30 December 
2011).

Section 6 of Bill 94 provides:
The practice whereby a personnel member of the Administration or an institution and a person to 
whom services are being provided by the Administration or the institution show their face during 
the delivery of services is a general practice.
If an accommodation involves an adaptation o f that practice and reasons of security, 
communication or identification warrant it, the accommodation must be denied.

It is estimated that fewer than 90 women wear a niqah in the entire province of Quebec. Premier Jean 
Charest cited equality, religious neutrality, security and communication as reasons for implementing the 
Bill. He reaffirmed the right to wear other religious symbols, such as crosses and skullcaps.

See Robert Silver, “All aboard the niqab ban” The Globe and Mail, 27 March 2010, available online at 
http://www.theglobeandmail.com/news/politics/second-reading/silver-powers/all-aboard-the-niqab- 
ban/articlel514431/ (visited 30 December 2011). The Canadian Council of Muslim Women (CCMW) 
spoke against Bill 94, while the Muslim Canadian Congress spoke in its favour. See the Report of the 
CCMW, Being a Canadian Woman in the 21^' Century, Module 7c: Belonging and Banishment -  
Q uebec’s Bill 94, at 8, available at
http://www.ccmw.eom/documents/BeingMuslimToolkit/CCMW_Module7c_FINAL.pdf 
(visited 30 December 2011).

Further, the broad subjective definition of freedom of religion in Amselem  arguably does little to quell 
fears that the right will be fraudulently invoked by those who want to evade all manner of public and 
private obligations.
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together in harmony. Rather, the concept o f reasonable accommodation has been 

presented as a tool that respects sincere believers and assists in reaching compromises 

in religiously diverse societies.

With this in mind, in the next chapter the accommodation o f Muslims in a 

religiously diverse Europe shall be examined, with particular focus on the decisions o f 

the ECtHR.
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The Accommodation of Islam under the European 
Convention on Human Rights

“ E u ro p e  w ill b e  Is lam ic  b y  th e  en d  o f  the ce n tu ry .” '

Introduction

In its Recommendation 1804 (2007) on State, Religion, Secularity and Human Rights, 

the Parliamentary Assem bly o f  the Council o f  Europe (CoE) noted that “religion is an 

important feature o f  European society”, due to the centuries-old influence o f  certain 

religions on European history, and also in light o f  modem religious diversity.^ 

Organised religions “are part and parcel o f  society”, a state o f  affairs which the CoE 

recognises, and it must “w elcom e and respect religion, in all its plurality, as a fonn o f  

ethical, moral, ideological and spiritual expression o f  certain European citizens”.̂  

However, the Assem bly also affinns that “one o f  Europe’s shared values, transcending 

national differences, is the separation o f  church and state”.T h e  Assem bly notes that 

CoE M ember States, “show varying degrees o f  separation between government and 

religious institutions in full compliance with the Convention” .̂

' Bernard Lewis, C leveland E. Dodge Professor Emeritus o f  Near Eastern Studies at Princeton 
University.
'  At [1], available at http://assem bly.coe.int/m ain.asp?Link=/docum ents/adoptedtext/ta07/erecl804.htm  
(visited 30 D ecem ber 2011).
 ̂Ibid, at [2-3].

* Ibid, at [4]. This statem ent perhaps overlooks the concept o f  established Churches in countries such as 
Denmark and Finland.
 ̂ Ibid, at [5]. In view o f these principles, the Assem bly recom m ended inter alia  that the Com m ittee o f 

M inisters:
23.1. ensure that religious com m unities m ay exercise the fundamental right o f  freedom o f religion 
w ithout hindrance in all Council o f  Europe m em ber states in accordance with the provisions of 
Article 9 o f  the European Convention on H um an Rights and Article 18 o f  the Universal 
D eclaration o f  Human Rights;
23.2. rule out any interference in religious affairs, but consider religious organisations as part o f 
civil society and call on them to play an active role in the pursuit o f  peace, co-operation, tolerance, 
solidarity, intercultural dialogue and the dissem ination o f  the Council o f  Europe’s values;
23.3. reaffirm  the principle o f  the independence o f  politics and law from relig ion....
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The most important legal instrument o f the CoE is the European Convention on 

Human Rights (ECHR).^ The European Court o f Human Rights (ECtHR) has the 

difficult task o f untangling and clarifying the concept o f freedom o f religion as it is 

understood under the Convention, while at the same time respecting the legal traditions 

o f the M ember States. Ringelheim observes that the Court “provides a precious 

example o f a supra-national Court striving to define common standards on religious 

freedom in a religiously diverse Europe” .̂  It is the function o f this chapter to provide 

detailed scrutiny o f the perfonnance o f the Court.

Part I o f this chapter provides an overview o f the ECH R’s guiding principles as 

they relate to religion. Part II focuses on ECtHR case law as it concerns Islam. Moving 

from the general to the specific, it is the function o f Parts III, IV and V o f this chapter to 

examine the Court’s record on religion and employment, religion and education, and 

religion and healthcare respectively.

I. OVERVIEW OF ECHR GUIDING PRINCIPLES  

1. ARTICLE 9 ECHR

Article 9(1) ECHR is the most express and significant commitment to the ideal of 

freedom of thought, conscience, and religion in the Convention:

Everyone has the right to freedom of thought, conscience and religion; this right 

includes freedom to change his religion or belief and freedom, either alone or in 

community with others and in public or private, to manifest his religion or belief, 

in worship, teaching, practice and observance.

Article 9(2) describes justifiable hmitations on the freedom of religious expression:

® The European Social Charter (ESC) com plem ents the ECHR, as it guarantees social and econom ic  
human rights. The ESC was adopted in 1961 and revised in 1996, The European Com m ittee o f  Social 
Rights (ECSR) ascertains whether countries have honoured the undertakings set out in the Charter. States 
Parties follow  a m onitoring procedure based on national reports, and there is also a co llective com plaints 
procedure. H ow ever, analysis o f  the ESC is outside the scope o f  this thesis.
’’ Julie R ingelheim , “Rights, R eligion and the Public Sphere; The European Court o f  Human Rights in 
Search o f  a Theory?” in Camil Ungureanu and Lorenzo Zucca eds, A E uropean D ilem m a: R elig ion  and  
the P ublic  Sphere  (forthcom ing with Cambridge U niversity Press), at 2.
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Freedom to manifest on e’s religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are necessary in a democratic society in 

the interests o f  public safety, for the protection o f  public order, health or morals, 

or for the protection o f the rights and freedoms o f  others.

Analysing these provisions, it is apparent that only religious manifestation can be 

limited by State action. The first limb o f  Article 9(1) concerns belief, which is not 

limited under Article 9(2). Thus, the forum internum  (internal sphere) o f freedom of  

thought, conscience and religion has absolute protection, whereas in the forum  

externum, the expression o f  religion or belief may be restricted under Article 9(2), 

subject to certain criteria.* hi her study o f  freedom o f  religion under the ECHR, Evans 

concluded that while the term “religion or b e lie f’ has been interpreted quite widely, this 

has been undermined by “the narrow scope that has been given to the right to have and 

manifest a religion or b e lie f’. She argues that this approach “makes it difficult for 

applicants acting outside the traditional European model o f  religious practice to make 

successful Article 9 claims” .̂  It is submitted that the case law discussed in Part II

* This division was rem arked upon in the case o f Kokkinakis v Greece Application No. 14307/88, 
(1994) 17 EHRR 397, Decision o f  25 M ay 1993 (discussed at Section 2 o f  this Part), at [33], where the 
Court observed:

The fundamental nature o f  the rights guaranteed in Article 9 para. 1 (art. 9-1) is also reflected in 
the w ording o f  the paragraph providing for lim itations on them. Unlike the second paragraphs o f 
A rticles 8, 10 and 11 (art. 8-2, art. 10-2, art, 11-2) which cover all the rights mentioned in the first 
paragraphs o f  those Articles (art. 8-1, art. 10-1, art. 11-1), that o f  Article 9 (art. 9-1) refers only to 
‘freedom to m anifest one’s religion or b e lie f .

For a general discussion o f  the tw in spheres sec Jim M urdoch, Freedom  o f  thought, conscience and  
religion: A guide la the implementation o f  Article 9 o f  the European Convention on H um an Rights 
(Council o f Europe, 2007), at 11-16. In relation to the fo rum  internum, M urdoch notes, at 13:

The clear implication from the text is thus that freedom o f thought, conscience and religion not 
involving a manifestation o f  belief cannot be subject to state interference, although in any event it 
may be difficult to envisage circum stances -  even in the event o f  a war or national em ergency -  in 
which a State w ould seek to obstruct the very essence o f the rights to  hold and to change personal 
convictions.

 ̂ See Carolyn Evans, Freedom o f  Religion under the European Convention on Human R ights  (Oxford 
University Press, 2001), at 200. Cum per and Lewis argue that this split between the forum  internum  and 
the fo rum  externum  has the effect o f  favouring post-Reform ation Protestant Christianity “which places 
more em phasis on the internal holding o f faith than the outward display o f  it” . Peter Cum per and Tom 
Lewis “Taking Religion Seriously”? Human Rights and Hijab  in Europe -  Some Problem s O f 
A djudication” (2009) Journal o f  Law and  Religion  599, at 605-606. The authors state that M artin 
Luther’s influence m eant that the em phasis on outward symbolism and ritual was significantly reduced in 
post-Reform ation Protestant Christianity. They observe, at 607, that other religions did not undergo such 
a process, a fact which the ECtHR m ay not fully appreciate in its rulings:

The relationship between contem porary human rights norms and religion continues to provoke 
debate, but one should not forget that in contrast to post-Reform ation Protestant Christianity, 
m any other faiths place great em phasis on external forms o f  observance, symbols and ritual. From 
Jewish yarm ulkes and Sikh turbans to M uslim veils and Catholic crosses, the distinctive character 
o f  each group is often m aintained by what is worn or displayed in public. On the global level,
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indicates that particular difficulties may exist for religions such as Islam where outward 

manifestations o f belief such as headscarves are the norm.

Returning to an analysis o f the text o f Article 9, an applicant must show that the 

State has interfered with his or her right to manifest his religious beliefs. In order to 

justify the interference, the State must demonstrate that it was (i) prescribed by law, (ii) 

directed at a legitimate aim, and (iii) necessary in a democratic society.'^ Most cases 

will hinge on the third step o f the justification test which will usually involve a 

proportionality test. Furthermore, the margin o f appreciation doctrine often plays a 

central role in the Article 9(2) test. It will be demonstrated that in sensitive cases 

concerning Church-State relations, the margin o f appreciation will more readily apply, 

and this tends to diminish the supervisoi7 rule o f the ECtH R."

An overview o f the religious freedom principles enunciated by the Court will be 

followed by detailed examination o f the ECtHR’s approach to cases involving Islam. It 

shall be seen that several cases involve the invocation o f equality arguments under 

Article 14 ECHR. This provision makes explicit reference to religious belief as an 

example o f a prohibited ground for discriminatory treatment:

The enjoyment o f the rights and freedoms set forth in this Convention shall be 

secured without discrimination on any ground such as sex, race, colour, language, 

religion, political or other opinion, national or social origin, association with a 

national minority, property, birth or other status.

there is thus a c lose  association betw een the physical manifestation o f  a person’s faith and what 
they wear. H ow ever, it would appear that the European Court o f  Human R ights has yet to take this 
fully onboard, given  the conservative w ay in w hich A rticle 9 has been interpreted in relation to 
state im posed curbs on religious dress.

See $ahin v Turkey A pplication N o. 44774 /98 , (2007) 44 EHRR 5, D ecision  o f  29 June 2004  
(Chamber) and 10 N ovem ber 2005 (Grand Chamber), at [75].
" M achado describes the equilibrium that must be reached by the ECtHR in its decisions;

This Court has alw ays attempted to strike the right balance betw een the need to promote human 
rights in Europe, and that o f  respecting different national traditions, experiences and levels o f  
human rights awareness the various States parties to the European Convention recognize. This has 
been done by attempting to identify the core human rights standards that every country should  
com ply with, as w ell as by allow ing a reasonable margin o f  appreciation to the different States 
without com prom ising the principle o f  European supervision. In the field  o f  religious freedom, 
this has meant that the Court has had to perform the difficult task o f  promoting religious freedom  
w hile sim ultaneously acknow ledging the specific political, legal and social realities that determine 
the place o f  religion in society. The problem with this task is that it creates a risk o f  inconsistency  
and can undermine the credibility o f  the Court.

Jonatas E.M. M achado, “Freedom o f  R eligion: A V iew  from Europe” (2005) 10 R oger W illiams 
U niversity L aw  R eview  451 , at 472-473.
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The prohibition o f  discrimination found in Article 14 is clearly limited as it is not free

standing, and applies only to “the rights and freedoms set forth” in the ECHR.'^ In 

some cases, Article 9 is considered in conjunction with Article 14, although it shall be 

shown that the ECtHR tends not to carry out a detailed separate analysis o f  potential 

discrimination in cases where interference with Article 9 is alleged.

Furthermore, provisions such as Article 10 on freedom o f  expression'^ and Article 

11 on freedom o f  assembly and association'"' are often called in aid by applicants in 

freedom o f  religion cases. Finally, some cases involving Islam also involve Article 2 o f  

Protocol No. 1, which concerns the right to education, and the right o f  parents to the 

State’s respect for their convictions.'^

2. KEY ARTICLE 9 PRINCIPLES FROM FOUNDATIONAL DECISIONS

Kokkinakis v Greece^^ was a landmark Article 9 decision. This case concerned a 

Jehovah’s Witness who was convicted under a Greek anti-proselytism law. Mr

It is important to note that Protocol No. 12 establishes a more general prohibition o f  discrim ination by 
providing that “the enjoym ent o f  any right set forth by law shall be secured without discrim ination on any 
ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, 
association with a national minority, property, birth or other status” . Protocol No. 12 thus accords 
additional protection by guaranteeing equal treatm ent in the enjoym ent o f any right (including rights 
under national law). The Protocol entered into force on 1 April 2005. However, several M em ber States, 
including France and the UK have not ratified it.

A rticle 10 provides:
1. Everyone has the right to freedom o f  expression. This right shall include freedom to hold 

opinions and to receive and impart information and ideas without interference by public 
authority and regardless o f  frontiers. This article shall not prevent States from requiring the 
licensing o f  broadcasting, television or cinem a enterprises.

2. The exercise o f  these freedoms, since it carries with it duties and responsibilities, m ay be 
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and 
are necessary in a dem ocratic society, in the interests o f  national security, territorial 
integrity or public safety, for the prevention o f disorder or crime, for the protection o f  
health or morals, for the protection o f  the reputation or the rights o f others, for preventing 
the disclosure o f inform ation received in confidence, or for m aintaining the authority and 
impartiality o f  the judiciary.

Article 11 provides:
1. Everyone has the right to freedom o f peaceful assembly and to freedom o f association with 

others, including the right to form and to jo in  trade unions for the protection o f  his 
interests.

2. No restrictions shall be placed on the exercise o f  these rights other than such as are 
prescribed by law and are necessary in a dem ocratic society in the interests o f  national 
security or public safety, for the prevention o f  disorder or crime, for the protection o f  
health or morals or for the protection o f  the rights and freedoms o f  others. This article shall 
not prevent the imposition o f  lawful restrictions on the exercise o f  these rights by m em bers 
o f  the arm ed forces, o f  the police or o f  the adm inistration o f  the State.

This provision is examined in greater detail in Part IV o f  this chapter, which concerns education.
Application No. 14307/88, (1994) 17 EHRR 397, Decision o f  25 May 1993. H ereafter referred to as 

Kokkinakis.
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K okkinakis argued that obtaining converts was a m anifestation o f  his freedom  o f  

religion, w hich A rticle 9 right had been violated. The EC tH R  agreed, holding that the 

conviction was not justified  by a pressing social need and therefore w as not 

proportionate to the legitim ate aim  pursued or necessary in a dem ocratic society for the 

protection o f  the rights and freedom s o f  others.'^ In the fo llow ing key passage, the 

C ourt underlined the im portance o f  the rights concerned:

As enshrined in A rticle 9 . . .  freedom  o f  thought, conscience and religion is one o f 

the foundations o f  a ‘dem ocratic society’ w ithin the m eaning o f  the Convention. 

It is, in its religious dim ension, one o f  the m ost vital elem ents that go to m ake up 

the identity o f  believers and their conception o f  life, bu t it is also a precious asset 

for atheists, agnostics, sceptics and the unconcerned. The pluralism  indissociable 

from  a dem ocratic society, which has been dearly w on over the centuries, depends 

on it.'^

The Court continued:

W hile religious freedom  is prim arily a m atter o f  individual conscience, it also 

im plies, inter alia, freedom  to ‘m anifest [one’s] re lig ion ’. Bearing w itness in 

w ords and deeds is bound up w ith the existence o f  relig ious convictions.

A ccording to Article 9 ... freedom  to m anifest o n e ’s religion is not only 

exercisable in com m unity with others, ‘in pub lic’ and w ithin the circle o f  those 

w hose faith one shares, but can also be asserted ‘a lone’ and ‘in p riva te ’; 

furthem iore, it includes in principle the right to try to convince one’s neighbour, 

for exam ple through ‘teach ing’, failing which, m oreover, ‘freedom  to change 

[one’s] religion or b e lie f ,  enshrined in Article 9 ... w ould  be likely to rem ain a 

dead letter.’^

It was held that a distinction had to be drawn betw een “bearing Christian w itness” or evangelicalism  
and “improper proselytism ” involving undue influence or even force. The Greek courts did not 
sufficiently specify in what w ay the accused had attempted to convince his neighbour by improper 
m eans. Ibid,  at [48] and [49],



90In Buscarini and Others v San Marino, a complaint was brought about the 

requirement that newly-electcd members o f San Marino’s General Grand Council swear 

an oath o f loyalty “on the Holy Gospels”. The Court found that this obligation was a 

violation o f  Article 9, as it could not be regarded as “necessary in a democratic 

society”. It was held that the freedom described in the Kokkinakis case entails the 

freedom “to hold or not to hold religious beliefs and to practise or not to practise a 

religion”.̂ '

Importantly, several decisions hold that Article 9 does not protect every act 

motivated or inspired by a religion or belief. Kokkinakis is also authority for the 

proposition that in democratic societies, in which several religions coexist within one 

and the same population, it may be necessary to place restrictions on manifestations of 

religious freedom “in order to reconcile the interests o f the various groups and ensure 

that everyone’s beliefs are respected”.H o w e v e r , in Manonssakis v Greece, the Court 

held that the freedom of religion “excludes any discretion on the part o f the State to 

determine whether religious beliefs or the means used to express such beliefs are 

legitimate”.̂ "̂

In the case o f Cha’are Shalom Ve Tsedek v France, the Court observed that 

“organisation by the State o f the exercise o f worship is conducive to religious harmony 

and tolerance”.̂  ̂ In Metropolitan Church o f  Bessarabia and Others v Moldova, the

“̂ Application No. 24645/94, (1999) 30 EHRR 208, Decision of 18 February 1999.
^'ibid, at [34], This right o f freedom/rom religion is known as negative religious freedom. See Chapter 2, 
Part I.

See for example, X  v United Kingdom  Application No. 8160/78, DR 22, Commission Decision of 12 
March 1981, which is discussed further in Part III below, and Arrowsmith v the United Kingdom 
Application No. 7050/75, (1978) 3 EHRR 218, Commission Report o f 5 December 1978, which is 
discussed further in Part V. Murdoch, note 8, at 15, observes, “a distinction must be drawn between an 
activity central to the expression o f a religion or belief, and one which is merely inspired or even 
encouraged by it” .

Application No. 14307/88, (1994) 17 EHRR 397, Decision of 25 May 1993, at [33],
Application No. 18748/91, (1997) 23 EHRR 387, Decision of 26 September 1996, at [47], The case 

concerned the conviction of Jehovah’s Witnesses for having rented rooms and operated a place of 
worship without first obtaining the authorisations required under Greek law from two authorities, 
religious and local. The applicants demonstrated delay and obstruction in this process of authorisation. 
The ECtHR noted, at [48], “a clear tendency on the part o f the administrative and ecclesiastical 
authorities to use these provisions to restrict the activities of faiths outside the Orthodox Church”. The 
Court concluded that the impugned conviction had such a direct effect on the applicants’ freedom of 
religion that it could not be regarded as proportionate to the legitimate aim pursued, nor, accordingly, as 
necessary in a democratic society.

Application No. 27417/95, [2000] ECHR 351, Decision of 27 June 2000, at [84]. The case involved a 
Jewish association which was refused authorisation from the State to conduct ritual slaughters in 
accordance with its ultra-orthodox beliefs. The ECtHR did not find interference with the freedom to 
manifest religion, since it had not been made impossible for the association to obtain meat slaughtered 
according to the strict prescriptions they considered appropriate.
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Court held that in some religious freedom cases the preservation o f  pluralism and the 

proper functioning o f  democracy is at stake, therefore the State is required to ensure
^ ) f \mutual tolerance between opposing groups. However, several decisions have 

emphasised that the State must confine itself to being a “neutral and impartial” 

organiser o f  the exercise o f  religious belief.^^

In Young, Jam es and W ebster v the United Kingdom , a case involving freedom o f  

association under Article 11, the Court noted that pluralism, tolerance and
-yQ

broadmindedness are “hallmarks” o f  a democratic society. Furthennore, it was 

stressed that although individual interests must on occasion be subordinated to those o f  

a group, democracy does not simply mean that the view s o f  a majority must always 

prevail: “a balance must be achieved which ensures the fair and proper treatment o f
29people from minorities and avoids any abuse o f  a dominant position”. Furthennore, m 

Otto-Prem inger-Institut v Austria, a case concerning freedom o f  expression under 

Article 10 ECHR, it was held that the State has a responsibility to “ensure the peaceful 

enjoyment o f  the right guaranteed under Article 9 ... to the holders o f  those beliefs and 

doctrines”.̂ '’

■^Application No. 45701/99, (2002) 35 EHRR 306, Decision o f 13 Decem ber 2001, at [123]. The case 
concerned the M oldovan authorities’ refusal to recognise the applicant Orthodox Christian church. The 
Court continued:

In the present case, the C ourt considers that by taking the view that the applicant Church was not a 
new denom ination and by m aking its recognition depend on the will o f  an ecclesiastical authority 
that had been recognised -  the M etropolitan Church o f  M oldova -  the State failed to discharge its 
duty o f neutrality and impartiality. Consequently, the G overnm ent’s argum ent that refusing 
recognition was necessary in order to uphold M oldovan law and the M oldovan Constitution must 
be rejected.

See the cases discussed in Part II o f  this chapter.
Application No. 7511/76, 7743/76, (1982) 4 EHRR 293, Decision o f  13 August 1981, at [63]. In this 

case the applicants w ere dism issed by British Rail because they refused to join the designated trade union 
under a closed shop agreement. It was held that there had been a violation o f  Article 11 ECHR.

Ibid. The Court was relying here on principles from the famous freedom o f expression judgm ent in 
Hartdyside v United Kingdom  A pplication No. 5493/72, (1976) 1 EHRR 737, Decision o f  7 D ecem ber 
1976.

Application No. 13470/87, (1995) 19 EHRR 34, Decision o f  25 N ovem ber 1994, at [47]. The case 
concerned the seizing and forfeiture o f  a film that w ould be likely to offend the religious feelings o f 
Catholics. The Court upheld the right o f  the State to withdraw  the film and held:

The respect for religious feelings o f believers as guaranteed by Article 9 ... can legitim ately be 
thought to have been violated by provocative portrayals o f  objects o f religious veneration; and 
such portrayals can be regarded as a malicious violation o f the spirit o f  tolerance, which m ust also 
be a feature o f  dem ocratic society.

It was held that w hoever exercises freedom o f  expression, undertakes “duties and responsibilities” , as 
borne out by the w ording o f  Article 10(2) and the Court observed, at [49]:

Am ongst them -  in the context o f religious opinions and beliefs -  may legitim ately be included 
an obligation to avoid as far as possible expressions that are gratuitously offensive to others and 
thus an infringem ent o f  their rights, and which therefore do not contribute to any form o f  public 
debate capable o f  furthering progress in human affairs.
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Finally, it should be noted that there is some doubt surrounding the recognition of 

conscientious objection as a manifestation o f one’s religion or belief, and this can be 

seen in cases involving conscientious objections to compulsory duties such as military 

service, and also in cases involving refusals to carry out employment duties.^'

Having outlined in broad terms the principles adopted by the ECtHR in freedom 

o f religion cases, the following Part shall reveal the Strasbourg Court’s treatment of 

Islam through analysis o f  several landmark cases. These cases are grouped according to 

two themes: Islam, Politics and Democracy; and Islam and its Symbols: the Headscarf 

Cases.^^

II. ECtHR CASE LAW CONCERNING ISLAM 

1. ISLAM, POLITICS AND DEMOCRACY

Under this heading, there are a group o f cases which demonstrate that State measures 

favouring a particular leader o f a divided Muslim community or seeking to compel the 

community to place itself under a single leadership may represent unacceptable 

intervention which constitutes an infringement o f freedom o f religion, notwithstanding 

public order arguments. Nevertheless, it is also the case that the ECtHR has 

demonstrated preparedness to sanction State measures intervening in the affairs of 

political parties which represent a threat to democracy, the rule o f law, and the principle 

o f secularism.

(i) Serif v Greece and Supreme Holy Council o f  the Muslim Community v 

Bulgaria

S erif V Greece^^ involved a dispute among two muftis (religious leaders who exercised 

judicial functions), one o f whom had been appointed by the State and the other who

See Evans, note 9, at 173:
The position reached by the C om m ission in conscientious objection cases was probably partly 
influenced by policy  considerations, particularly the d ifficulties that States face in trying to 
develop fair system s for conscriptions. Com pulsory military service can be burdensome, 
unw elcom e and unpleasant to m any conscripts who do not have a religious or philosophical 
objection to military service.

C onscientious Objections in em ploym ent law are discussed in Part III o f  this chapter.
Further cases involving em ploym ent, education, and healthcare issues are considered in Parts III, IV 

and V below.
Application N o. 38178 /97 , (2001) 31 EHRR 20 , D ecision  o f  14 D ecem ber 1999.
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was elected by Muslims at the mosques. The applicant, who had not secured the 

requisite State authority, was convicted by the State for having usurped the functions of 

a minister o f a “known religion” and for having publicly worn the dress o f  such a 

minister without having the right to do so. The Government argued that the intervention 

was necessary in order to avoid religious tension in the area. The applicant complained 

that his conviction amounted to a violation o f Article 9 ECHR. It was accepted that the 

conviction had pursued the legitimate aim o f protecting public order.^'' However, the 

ECtHR was not persuaded that there had been any pressing social need for the 

conviction. First o f all, noting that the muftis have competence to adjudicate on family 

and inheritance disputes between Muslims, the Court recognised the potential public 

interest for the State in protecting from deceit those whose legal relationships could be 

affected by the acts o f religious m in is te r s .Y e t ,  despite a “vague assertion” that the 

applicant had officiated at wedding ceremonies and engaged in administrative activities, 

the domestic courts had not cited any specific acts producing legal effects. The Court 

held that “punishing a person for merely acting as the religious leader o f a group that 

willingly followed him can hardly be considered compatible with the demands o f 

religious pluralism in a democratic society”.F u r th e rm o re , the Court did not consider 

that in democratic societies, “the State needs to take measures to ensure that religious
37communities remain or are brought under a unified leadership” . In summary, the 

Court found that the authorities had overstepped the mark and assumed an inappropriate 

role;

Although the Court recognises that it is possible that tension is created in 

situations where a religious or any other community becomes divided, it considers 

that this is one o f the unavoidable consequences o f pluralism. The role o f the 

authorities in such circumstances is not to remove the cause o f tension by 

eliminating pluralism, but to ensure that the competing groups tolerate each 

other.^*

The Governm ent argued that by protecting the authority o f  the lawful mufti the dom estic courts sought 
to preserve order in the particular religious com m unity and in society at large. They also sought to protect 
the international relations o f  the country, an area over w hich States exercise unlim ited discretion.

A pplication N o. 38178/97 , (2001) 31 EHRR 20, D ecision  o f  14 D ecem ber 1999, at [50].
Ibid, [51].

”  Ibid, at [52].
Ibid, at [53]. Apart from a “general reference to the creation o f  tension”, the G overnm ent did not point 

to disturbances among the M uslim s in a particular area that “had actually been or could have been caused
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In Ihe case of Supreme Holy Council o f  the Muslim Community v Bulgaria, t h e  

applicant was the leader of one of two groups claiming leadership of the Muslim 

community in Bulgaria. The complaint was that the Bulgarian authorities intervened in 

the affairs of the Muslim community by manipulating a 1997 Muslim Conference in 

support o f the rival faction. On whether the interference pursued a legitimate aim, the 

Government stated that they had sought to help resolve the conflict in the Muslim 

community and remedy the consequences of past unlawful State actions. The Court 

accepted that the interference with the internal organisation of the Muslim community 

was in principle aimed at the protection of public order and of the rights and freedoms 

of others.'*'’ However, it held that the interference was not “necessary in a democratic 

society”, and in the following passage the State’s duty of neutrality and impartiality was 

stressed:

The Court reiterates that the autonomous existence of religious communities is 

indispensable for pluralism in a democratic society. While it may be necessary for 

the State to take action to reconcile the interests of the various religions and 

religious groups that coexist in a democratic society, the State has a duty to 

remain neutral and impartial in exercising its regulatory power and in its relations 

with the various religions, denominations and beliefs.""

It was held that the authorities’ actions had the effect o f compelling the divided 

community to have a single leadership against the will of one of the two rival 

leaderships. As a result, one of the groups o f leaders was favoured and the other 

excluded and “deprived of the possibility of continuing to manage autonomously the 

affairs and assets of that part of the community which supported it”."*̂ The Court

by the existence o f  two religious leaders”. Furthermore, the risk o f tension between the Muslims and 
Christians or between Greece and Turkey could be qualified only as “a very remote possibility”.

Application No. 39023/97, (2005) 41 EHRR 3, Decision o f  16 December 2004. The decision built on 
principles set out in the earlier decision o f  Hasan and Chaush v Bulgaria Application No. 
30985/96, (2002) 24 EHRR 55, Decision o f  26 October 2000.

Ibid, ax [91-92].
Ibid, at [93]. 

at [94-95].
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reiterated the role of the authorities in a situation of conflict between or within religious 

groups is to ensure tolerance between competing groups.^^

It is clear from these decisions that despite the legitimacy of public order 

justifications, State intervention ought not to be too heavy-handed when it comes to the 

affairs of religious communities.^"^ However, as the following important case 

demonstrates, the ECtHR did not condemn the Turkish State’s intervention with regard 

to a political party advocating recourse to sharia law.

(ii) R ef ah Partisi v Turkey

The decision in Refah Partisi v Turkey^^ concerned freedom of association under 

Article 11 ECHR rather than Article 9, but it shall be examined in detail because it 

contains clear pronouncements in relation to the role of sharia in European 

democracies.

In the 1995 Turkish general election, the Refah Partisi (Welfare Party) won the 

largest share of the vote (22%). In 1996, the party entered a coalition government and 

its leader became Prime M i n i s t e r I n  May 1997, Principal State Counsel at the Court 

of Cassation applied to the Turkish Constitutional Court to have Refah dissolved on the 

grounds that it was a centre (mihrak) of activities contrary to the principles of 

secularism.'*’ He submitted that Turkey was not obliged to tolerate the existence of 

political parties that sought the destruction of democracy and the mle of law. He 

contended that Refah, by describing itself as an anny engaged in a jihad  and by openly 

declaring its intention to replace the Republic’s statute law by sharia, had demonstrated 

objectives that were incompatible with the requirements of a democratic society. It was 

argued that Refah’s aim to establish a plurality of legal systems, in which each group 

would be governed by a legal system in confonnity with its members’ religious beliefs,

Ibid, at [96],
Langlaude states that these cases are evidence that the ECtHR “has been wary o f  State intervention” 

concerning religious com m unities. See Sylvie Langlaude, “Indoctrination, Secularism , R eligious Liberty, 
and the ECHR” (2006) 55 In ternational & C om parative L aw  Q uarterly  929, at 938. M urdoch, note 8, at 
43, concludes that the “responsibility o f  the authorities to promote pluralism and tolerance clearly trumps 
any arguments based upon good governance or the importance o f  ensuring effective spiritual leadership”.

A pplication N os. 41340 /98 , 4 1342 /98 , 41343 /98 , (2003) 37 EHRR 1, D ecision  o f  31 July 2001  
(Chamber) and 13 February 2003 (Grand Chamber). Hereafter referred to as Refah.

I b i d ,& l [ \ \ l
Ibid. at [12].
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constituted the first stage in the process designed to substitute a theocratic regime for 

the Repubhc/*

In January 1998, the Constitutional Court dissolved Refah, and also noted the 

transfer o f Refah’s assets to the Treasury as an automatic consequence of dissolution. 

The Court agreed that the evidence proved that Refah had become a “centre of activities 

contrary to the principle of secularism”.''̂  As an additional penalty, the Constitutional 

Court stripped several party members of their MP status.

The applicants alleged before the ECtHR that the dissolution of Refah and the 

temporary prohibition barring its leaders from holding similar office in any other 

political party had infringed their right to freedom of association.^' On 31 July 2001 the 

Chamber gave judgment, holding by four votes to three that there had been no violation 

of Article 11 ECHR. The applicants requested that the case be referred to the Grand 

Chamber, and in its decision of 13 Febmary 2003, it was unanimously held that there 

had been no violation of Article 11 ECHR.

In its analysis, the Grand Chamber decided that “[tjaking into account the

importance of the principle of secularism for the democratic system in Turkey” the

interference with freedom of association pursued several legitimate aims listed in 

Article 11, “namely protection of national security and public safety, prevention of

disorder or crime and protection of the rights and freedoms of others” .̂ ^

The Court went on to consider whether the dissolution was “necessary in a 

democratic society”. Outlining the importance of democracy, the Grand Chamber 

referred to the decision in United Communist Party o f  Turkey and Others v Turkey 

wherein it was held, “ [djemocracy thus appears to be the only political model 

contemplated by the Convention and, accordingly, the only one compatible with it” .̂  ̂

The Court outlined key principles emerging from Article 9 c a s e s , a n d  held:

...[T]he Convention institutions have expressed the view that the principle of 

secularism is certainly one of the fundamental principles of the State which are in

Ibid, at [19].
Ib id  at [26].
Ibid, at [42]. They were banned for five years from becom ing founding members, ordinary m em bers, 

leaders or auditors o f  any other political party.
Ib id  at [49].
I b id  at [67].

”  Application N o. 19392/92, (1998) 26 EHRR 121, D ecision  o f  30 January 1998, at [45],
A s discussed in Section 2 o f  Part I.
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harmony with the rule of law and respect for human rights and democracy. An 

attitude which fails to respect that principle will not necessarily be accepted as 

being covered by the freedom to manifest one’s religion and will not enjoy the 

protection of Article 9 of the Convention/^

Accordingly, the principle of Turkish secularism would set the tone for the rest of the 

decision. The Grand Chamber held that where an association, through its activities, 

jeopardised a State’s institutions, the freedoms guaranteed by Article 11, and by 

Articles 9 and 10 ECHR, could not operate so as to deprive the authorities of the right 

to protect those institutions.^^ In examining Article 11, the Court reiterated that the 

exceptions set out in Article 11(2) were, where political parties are concerned, to be 

construed strictly; “only convincing and compelling reasons can justify restrictions on 

such parties’ freedom of association”, and in determining whether a “necessity” exists,
57the Contracting States have only a limited margin of appreciation.

The Court examined the three main findings of the Constitutional Court relating 

to Refah’s alleged anti-constitutional activities: (i) that the party intended to set up a 

plurality of legal systems; (ii) that it intended to apply sharia law; and (iii) the 

possibility of recourse to force as a political method.^* In relation to the first point, the 

Grand Chamber saw no reason to depart from the Chamber’s conclusion that a plurality 

o f legal systems, as proposed by Refah, could not be considered to be compatible with 

the Convention system:

Firstly, it would do away with the State’s role as the guarantor of individual rights 

and freedoms and the impartial organiser of the practice of the various beliefs and 

religions in a democratic society, since it would oblige individuals to obey, not 

loiles laid down by the State ... but static rules of law imposed by the religion 

concerned. But the State has a positive obligation to ensure that everyone within

Application N os. 41340 /98 , 41342 /98 , 41343 /98 , (2003) 37 EHRR 1, D ecision  o f  31 July 2001 
(Chamber), at [93].

Ibid, at [96]. It w as held, at [99], that the possibility could not be excluded that a political party, in 
pleading the rights enshrined in these Convention articles m ight assert, “the right to conduct what 
am ounts in practice to activities intended to destroy the rights or freedom s set forth in the Convention and 
thus bring about the destruction o f  dem ocracy” .

Ibid, at [100]. This position contrasts with Article 9 cases, w here the margin o f  appreciation is 
generally wider. See discussion at Section 2 o f  this Part.

I b id  at [161].
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its jurisdiction enjoys in full, and without being able to waive them, the rights and 

freedoms guaranteed by the Convention....

Secondly, such a system would undeniably infringe the principle o f non

discrimination between individuals as regards their enjoyment o f public freedoms, 

which is one of the fundamental principles o f democracy. A difference in 

treatment between individuals in all fields o f public and private law according to 

their religion or beliefs manifestly cannot be justified under the Convention, and 

more particularly Article 14 thereof, which prohibits discrimination.^^

With regard to the second point -  the plan to set up a regime based on sharia, the Grand 

Chamber concurred in the Cham ber’s view that sharia  is “incompatible with the 

fundamental principles o f democracy”, as the following quite striking passage 

demonstrates:

Like the Constitutional Court, the Court considers that sharia, which faithfully 

reflects the dogmas and divine rules laid down by religion, is stable and 

invariable. Principles such as pluralism in the political sphere or the constant 

evolution o f public freedoms have no place in it. The Court notes that ... the ... 

explicit references to the introduction o f sharia, are difficult to reconcile with the 

fundamental principles o f  democracy, as conceived in the Convention taken as a 

whole. It is difficult to declare one’s respect for democracy and human rights 

while at the same time supporting a regime based on sharia, which clearly 

diverges from Convention values, particularly with regard to its criminal law and 

criminal procedure, its rules on the legal status o f women and the way it 

intervenes in all spheres o f private and public life in accordance with religious 

precepts ... In the Court’s view, a political party whose actions seem to be aimed 

at introducing sharia in a State party to the Convention can hardly be regarded as 

an association complying with the democratic ideal that underlies the whole o f the 

Convention.

Ibid, at [119] (quoting from Cham ber judgm ent). 
Ibid, at [123] (quoting from Cham ber judgm ent).
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It was accepted that Turkey could oppose political movements based on religious 

fundamentalism in the light o f  its historical experience with the Islamic theocratic 

regime under Ottoman law.^’

Thirdly, in relation to the recourse to force argument, the Court endorsed the 

finding o f  the Chamber that while Refah’s leaders did not, in government documents, 

call for the use o f  violence, they did not take steps to distance themselves from those 

party members who had publicly approved o f  the idea o f  using force against opposition 

politicians.

Taking all o f  these factors into consideration, the Grand Chamber held that “even 

in the context o f  the restricted margin o f  appreciation left to Contracting States”, the 

penalty imposed by the Constitutional Court could reasonably be considered to have 

met a “pressing social need”.̂  ̂ Furthennore, the interferences were “proportionate to 

the aims pursued”.C o n se q u e n tly , the Court considered that Refah’s dissolution was 

“necessary in a democratic society” within the meaning o f  Article 11(2), and there was 

no violation o f  Article 11 ECHR.^^

Analysis: the incompatibility of sharia with democracy

It is clear that this judgment takes a finn stance against sharia  law in defence o f  

d e m o c r a c y . J u d g e  Kovler delivered a separate concurring opinion, in which he 

expressed concern about some o f  the Court’s “unmodulated” findings especially as 

regards the extremely sensitive issues raised by religion and its values:

Ibid, at [125],
Ibid, at [131] (quoting from Chamber judghient).
Ib id  at [132].
Ibid. at [133] and [134], Among the considerations leading to a finding o f  non-disproportionate action, 

it was noted that only five o f  R efah’s MPs tem porarily forfeited office, and the 152 rem aining Refah MPs 
continued to sit in Parliament. Furtherm ore, the pecuniary dam age alleged by the applicants was m ade up 
largely o f  a loss o f  earnings and was speculative in nature.

It was held that it was not necessary to exam ine separately the com plaints under Articles 9, 10, 14, 17 
and 18 o f  the Convention and Articles 1 and 3 o f  Protocol No. 1.

M cCrea com ments;
W hile elements o f  the C ourt’s reasoning could be applied to religion in general, it is nevertheless 
clear that the danger to the dem ocratic human rights based order protected by the Convention was 
seen by the Court as com ing from Islam. The judgm ent specifically problem atises sharia and notes 
specific elem ents o f Islamic law which its sees as incom patible with the ideals o f  the Convention. 
In particular, the judgm ent highlights the m anner in which it believes sharia violates the key 
Convention norms o f privacy and personal autonom y ... and pluralism.

Ronan M cCrea, “Lim itations on Religion in a Liberal D em ocratic Polity: Christianity and Islam in the 
Public Order o f the European U nion” LSE Law, Society and Econom y W orking Papers 18/2007, at 17- 
18. However, as the author observes, at 18, it can hardly be said that other Christian religions would pass 
the “com patibility with Convention” test w ith flying colours.
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I would prefer an international court to avoid terms borrowed from politico- 

ideological discourse, such as ‘Islamic fundamentalism’ ... ‘totalitarian 

movements’ ... ‘threat to the democratic regime’ ... whose connotations, in the 

context o f the present case, might be too forceful.

Judge Kovler also expressed regret about the assessment made o f sharia, which he 

described as “the legal expression o f a religion whose traditions go back more than a 

thousand years, and which has its fixed points o f reference and its excesses, like any 

other complex system”.

There have been many criticisms leveled at the Refah judgment. Macklem cites 

the Refah case as an example o f ECtHR endorsement o f the controversial concept of 

“militant democracy”; a fonn o f constitutional democracy authorised to protect civil 

and political freedom, ironically by preemptively restricting the exercise o f such 

f r e e do m s . I t  is important to note the emphasis placed by ECtHR on the principle o f  

secularism, describing it as one o f the fundamental principles o f the State which is in 

hannony with the iule o f law and respect for human rights and democracy, and 

stipulating furthemiore that an attitude which fails to respect that principle will not 

necessarily be covered by the freedom to manifest one’s religion. Langlaude concludes 

that it is only legitimate to join “acceptable” religions or ideologies, and that the Court 

is essentially developing a typology o f what is acceptable or not -  a disturbing trend 

with difficult consequences for religions.

Patrick M acklem , “M ilitant dem ocracy, legal pluralism and the paradox o f self-determ ination” (2006) 
4(3) International Journal o f  Constitutional Law  488. He charts the rise o f  legal pluralism  which often 
involves m inority com m unities seeking formal recognition involving a measure o f  cultural, political, or 
territorial autonom y from the parent states in which they are situated. M acklem describes the difficulties 
inherent in the sim ultaneous rise o f  militant dem ocracy in the face o f such transform ative agendas, and 
states at 490:

Perhaps reflecting moral anxiety over its im plications, the intem ational legality o f  legal'pluralism  
-  that is, the extent to which intem ational law authorizes transform ative political agendas that seek 
to im plem ent forms o f  religious, cultural, or national autonom y -  is far from clear. Likely for the 
same reason, the intem ational legality o f  m ilitant dem ocracy -  when and how a constitutional 
dem ocracy can act legally in an antidem ocratic m anner -  is also unclear. The elusive legality o f 
these political developm ents creates conditions for the abuse o f  power both by states acting in 
defense o f  dem ocracy and by religious, cultural, and national com m unities seeking a measure o f 
legal autonomy.

Langlaude, note 44, at 943. Boyle identifies the core issue raised by the case:
Can religion, dem ocracy and human rights guarantees relate in ways that neither require the strict 
secularism  as espoused in Turkey, nor the subordination o f  individual human rights to 
unchallengeable religious rules such as would result from shariah? Or may dem ocracy and
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While an extensive examination o f sharia legal systems and their compatibility 

with human rights nonns is outside the scope o f this t h e s i s , i t  is submitted that the 

criticism and blanket rejection o f sharia law as incompatible with democracy and with 

the Convention is unfortunate, and that a more nuanced approach might have been 

taken by the ECtHR in this sensitive area7° Above all, what we may discern from this 

decision is disapproval o f cornerstones o f Islam, as well as endorsement o f the principle 

o f secularism as a prop for democracy. The headscarf cases watered these seeds of 

discontent with Islam, as discussed in the following section.

2. ISLAM AND ITS SYMBOLS: HEADSCARF CASES 

(i) Karadiiman v Turkey

In the 1993 decision o f Karaduman v Turkey,^' the European Commission o f Human 

Rights^^ examined a University regulation prohibiting Muslim students from wearing a 

headscarf on identity pictures. The applicant was denied a graduation diploma because 

she had failed to provide a picture where her head was uncovered. The Commission 

declared that the case was inadmissible, on the grounds o f lack o f interference with the

plurality of religion be accommodated only through the endorsement of secularism and the 
complete divorce o f the religions of the electorate from political affairs?

Kevin Boyle, “Human Rights, Religion and Democracy; The Refah Party Case” (2004) 1(1) Essex 
Human Rights Review, at 16.

See Chapter 1, Section 3.
McGoldrick states that one way of seeing the decision is that it is one of the Court’s “constitutional 

judgments” setting out the fundamental parameters of the Convention:
It was drawing a line in the sand to give states directions on how to achieve and maintain 
compatibility with the Convention. If starting from a general sharia based system would always 
be problematic, then this necessarily strengthens the hands of those arguing for more secular based 
regimes. As previously noted, one of the historical motivations of the Convention system was to 
stop small-scale violations becoming larger ones. The Court may also have taken a kind of judicial 
notice of what have undeniably been major issues in terms of the compatibility of the content of 
sharia law with international human rights law.

Dominic McGoldrick, “Accommodating Muslims in Europe: From Adopting Sharia Law to Religiously 
Based Opt Outs from Generally Applicable Laws”, (2009) 9(4) Human Rights Law Review  603, at 617- 
618. Macklem, note 67, at 512-513, states that rather than rejecting wholesale all o f sharia, the Court 
might have crafted a decision that allowed for the future examination of the possible compatibility of 
different aspects of sharia with European Convention values;

Although it may be difficult to reconcile Shari’a and the convention’s values of democracy and 
human rights, especially, as the Court notes, in light o f Shari’a ’s approach to criminality and the 
legal status of women, Shari’a is a complex body of law, rich in its scope and depth, arguably as 
comprehensive in range as the common law. Many of its rules and components -  for example, 
rules governing economic transactions-appear to present no challenge to norms underpinning the 
European Convention.

Application No. 16278/90, (1993) 74 DR 93, Commission Decision of 3 May 1993. Hereafter referred 
to as Karaduman.

Note that the European Commission of Human Rights used to determine the admissibility of 
applications made to the ECtHR, but was abolished in November 1998.
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right to manifest religion under Article 9. There being no interference, there was no 

requirement on the State to justify the measure. In a short decision, the Commission 

took the view that the purpose of the photograph affixed to the degree certificate was to 

identify the person concerned, and that it “cannot be used by that person to manifest his 

religious beliefs” . I t  was essentially held that students who chose to study in a secular 

university had to abide with university regulations.^'* The approach of the European 

Commission of Human Rights here is an example of the now out of favour 

“contracting-out” approach, whereby religious freedom is subordinated to the 

functional concerns of an institution or organisation to which an individual is deemed to 

have voluntarily submitted.

(ii) Dahlab v Switzerland

Dahlab v Switzerland^^ decided in 2001, is a workplace “religious symbols” case that 

strongly influenced the later student cases. The applicant was a primary school teacher 

in a public school who claimed that a measure prohibiting her from wearing a headscarf 

while teaching represented a violation of Article 9. The Swiss Federal Court which had 

dismissed Ms Dahlab’s appeal laid emphasis on the importance of the strict 

denominational neutrality of the State school system. The ECtHR cast the headscarf in 

a negative light, as shown by the following passage:

The Court accepts that it is very difficult to assess the impact that a powerful 

external symbol such as the wearing of a headscarf may have on the freedom of 

conscience and religion of very young children. The applicant’s pupils were aged 

between four and eight, an age at which children wonder about many things and 

are also more easily influenced than older pupils. In those circumstances, it 

cannot be denied outright that the wearing of a headscarf might have some kind of

Application N o, 16278/90 , (1993) 74 D R  93, C om m ission D ecision  o f  3 M ay 1993, at 109.
Ibid:

,..[T ]h e  C om m ission  considers, having regard to the requirements o f  a secular university System , 
that regulating students’ dress and refusing them administrative services, such as the issue o f  a 
degree certificate, for as long as they fail to com ply with such regulations does not, as such, 
constitute an interference with freedom  o f  religion and conscience.

75 The theory behind this line o f  reasoning is d iscussed  in greater detail in Chapter 7 in conjunction with  
em ploym ent law cases.

Application No. 4 2393 /98 , 2001-V  ECHR 449 , D ecision  o f  15 February 2001. Hereafter referred to as 
Dahlab.
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proselytising effect, seeing that it appears to be imposed on women by a precept 

which is laid down in the Koran and which, as the Federal Court noted, is hard to 

square with the principle o f gender equality. It therefore appears difficult to 

reconcile the wearing o f an Islamic headscarf with the message o f tolerance, 

respect for others and, above all, equality and non-discrimination that all teachers 

in a democratic society must convey to their pupils.

As discussed further in Part III, the ECtHR held that the measure the Genevan 

authorities took was not unreasonable.’*

(iii) Leyla §ahin  v Turkey

The Grand Chamber decision in § a h in  v Turkey’’'̂  constitutes the keystone o f the

ECtHR’s jurisprudence on the headscarf issue. §ahin was a student in the Faculty o f

Medicine in the University o f Istanbul who came from a family o f traditional practising
80Muslims. She considered it her religious duty to wear a headscarf. In February of

1998, the University issued a policy prohibiting students from wearing head coverings
81and sporting beards in lectures, courses or tutorials. Shortly thereafter, §ahin was 

excluded from exams and lectures. Upon exhaustion o f domestic remedies, §ahin 

petitioned the ECtHR, arguing that the University policy violated her rights under 

Articles 8, 9, 10 and 14 o f the Convention and Article 2 o f Protocol No. 1.*̂  In its 

judgm ent o f 29 June 2004, a Chamber o f the Fourth Section o f  the Court held 

unanimously that there had been no violation these provisions.*'^ In its decision o f 10 

November 2005, the Grand Chamber confmned the Chamber decision by a 16-1 

majority.

Ibid, at 13.
Ib id
Application N o. 44774 /98 , (2007) 44 EHRR 5, D ecision  o f  29 June 2004 (Chamber) and 10 N ovem ber  

2005 (Grand Chamber). Hereafter referred to as $ahin. 
at [14-15].

Ibid, at [ \ 6].
Ibid, at [ \1].
Ibid, at [3],
Ibid, at [8].
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Findings of the Grand Chamber: Article 9 Analysis

The Grand Chamber endorsed the finding of the Chamber that an interference with the 

freedom to manifest rehgion under Article 9 had occurred, as the apphcant stated that in 

wearing the headscarf she was obeying a religious precept. Without deciding whether 

the decision to wear a headscarf aimed to fulfil a religious duty in every case, the Court 

proceeded on the assumption that the regulations constituted an interference with the 

applicant’s right to manifest her religion.^^ This step represents a positive advancement 

from earlier decisions such as Karaduman.

The Grand Chamber proceeded to an Article 9(2) analysis. The “prescribed by 

law” requirement was met.*^ The Court quickly dealt with the “legitimate aim” 

requirement finding that the “impugned interference primarily pursued the legitimate 

aims of protecting the rights and freedoms of others and of protecting public order, a 

point which was not in issue between the parties”. T h e  ECtHR moved on to the crux 

of the decision: whether the impugned ban was “necessary in a democratic society”. 

Crucially, the margin of appreciation afforded to Turkey was a wide one:

Where questions concerning the relationship between State and religions are at 

stake, on which opinion in a democratic society may reasonably differ widely, the 

role of the national decision-making body must be given special importance ... 

This will notably be the case when it comes to regulating the wearing of religious 

symbols in educational institutions, especially ... in view of the diversity of the 

approaches taken by national authorities on the issue. It is not possible to discern 

throughout Europe a unifonn conception of the significance of religion in society 

... and the meaning or impact of the public expression of a religious belief will 

differ according to time and context ... Rules in this sphere will consequently 

vary from one country to another according to national traditions and the 

requirements imposed by the need to protect the rights and freedoms of others and 

to maintain public order ... Accordingly, the choice of the extent and fonn such

Ihid, at [78],
This was despite the applicant’s argument that the legislature had at no stage im posed a ban on the 

hcadscarf. The ECtHR looked to decisions o f  the Constitutional Court. Ibid, at [92]-[93].
Ibid , at [99]. A lthough not clarified in this part o f  the Grand Chamber decision, the “rights and 

freedom s o f  others” were those o f  other university students. The “public order” aim w as the defence o f  
secularism  and also equality.
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regulations should take must inevitably be left up to a point to the State
88concerned, as it will depend on the domestic context concerned....

The Court’s task was to determine whether the measures taken at national level 

were justified in principle and proportionate.*^ It was noted that in past decisions such 

as Karaduman and Dahlab, the Convention institutions found that in a democratic 

society, the State was entitled to place restrictions on the wearing of the Islamic

headscarf if it was incompatible with the pursued aims of protecting the rights and

freedoms of others, public order and public safety. The controversial Dahlab comment 

on the meaning to be ascribed to the headscarf was repeated.^^ The Turkish courts 

grounded the restrictions on two principles; secularism and equality.^' Having reviewed 

the Turkish position, the Grand Chamber delivered an important comment on

secularism in the following passage;

,..[T]he Court considers this notion o f secularism to be consistent with the values 

underpinning the Convention. It finds that upholding that principle, which is 

undoubtedly one of the fundamental principles of the Turkish State which are in 

harmony with the rule of law and respect for human rights, may be considered 

necessary to protect the democratic system in Turkey. An attitude which fails to 

respect that principle will not necessarily be accepted as being covered by the 

freedom to manifest one’s religion and will not enjoy the protection of Article 9 

of the Convention.

The Grand Chamber then cited the Chamber’s opinion at length, seeing “no good 

reason to depart from the approach taken”. T h i s  approach should be quoted in full:

Ibid, at [109].
Ibid, at [WO].
Ib i d , &X[ \ \ \ ] .

‘̂ '/6/fl', a t[113]:
In its judgm ent o f  7 March 1989, the Constitutional Court stated that secularism , as the guarantor 
o f  democratic values, was the m eeting point o f  liberty and equality. The principle prevented the 
State from m anifesting a preference for a particular religion or belief; it thereby guided the State 
in its role o f  impartial arbiter, and necessarily entailed freedom o f  religion and conscience. It also  
served to protect the individual not only against arbitrary interference by the State but from  
external pressure from extrem ist m ovem ents. The Constitutional Court added that freedom to 
m anifest on e’s religion could be restricted in order to defend those values and princip les.... 

l b id ,a \ . [ W A l  
Ibid, a \ [ \ \ 5 ] .
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The Court ... notes the emphasis placed in the Turkish constitutional system on 

the protection of the rights of women ... Gender equality -  recognised by the 

European Court as one of the key principles underlying the Convention and a goal 

to be achieved by member States of the Council of Europe ... was also found by 

the Turkish Constitutional Court to be a principle implicit in the values 

underlying the Constitution....

...In addition, like the Constitutional Court ..., the Court considers that, when 

examining the question of the Islamic headscarf in the Turkish context, it must be 

borne in mind the impact which wearing such a symbol, which is presented or 

perceived as a compulsory religious duty, may have on those who choose not to 

wear it. As has already been noted ... the issues at stake include the protection of 

the ‘rights and freedoms of others’ and the ‘maintenance of public order’ in a 

country in which the majority of the population, while professing a strong 

attachment to the rights o f women and a secular way of life, adhere to the Islamic 

faith. Imposing limitations on freedom in this sphere may, therefore, be regarded 

as meeting a pressing social need by seeking to achieve those two legitimate aims, 

especially since, as the Turkish courts stated ..., this religious symbol has taken 

on political significance in Turkey in recent years.

...The Court does not lose sight of the fact that there are extremist political 

movements in Turkey which seek to impose on society as a whole their religious 

symbols and conception of a society founded on religious precepts ... It has 

previously said that each Contracting State may, in accordance with the 

Convention provisions, take a stance against such political movements, based on 

its historical experience {Refah Partisi and Others ...). The regulations concerned 

have to be viewed in that context and constitute a measure intended to achieve the 

legitimate aims referred to above and thereby to preserve pluralism in the
94university.

Having rehearsed the Chamber reasoning, the Grand Chamber concluded:

Ibid.
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Having regard to the above background, it is the principle o f secularism, as 

elucidated by the Constitutional Court ... which is the paramount consideration 

underlying the ban on the wearing o f religious symbols in universities. In such a 

context, where the values o f pluralism, respect for the rights o f  others and, in 

particular, equality before the law o f men and women are being taught and 

applied in practice, it is understandable that the relevant authorities should wish to 

preserve the secular nature o f the institution concerned and so consider it contrary 

to such values to allow religious attire, including, as in the present case, the 

Islamic headscarf, to be wom.^^

The Court moved next to detennine whether there was a reasonable relationship o f 

proportionality between the means employed and the legitimate objectives pursued by 

the interference.^^ In this regard, the Grand Chamber noted that practising Muslim 

students in Turkish universities are free, within the limits imposed by the constraints o f 

educational organisation, to manifest their religion in accordance with habitual fonns o f 

Muslim observance. In addition, the resolution showed that various other fomis o f 

religious attire were also forbidden on the university premises.^’ Furthennore, the Vice-
no

Chancellor had engaged with students on the reasons for the regulations. Finally, the 

implementation process took several years and was accompanied by a wide debate 

within Turkish s o c i e t y . I n  conclusion, the Court found that the interference in issue 

was justified in principle and proportionate to the aim pursued. Consequently, there was 

no violation o f Article 9 o f the Convention. The applicant’s claims under other articles 

such as Article 2 o f Protocol No. 1, and Articles 8, 10 were summarily d i s m i s s e d . A s  

regards the complaint under Article 14, taken alone or in conjunction with Article 9 o f

Ibid,
Ibid, &X[\ \1] .

a t[1 1 8 ],
/ft/o', at [119],
Ibid, dii [MO].

Ibid, at [122]-[123]. The Grand Chamber held that the regulations constituted a restriction on the 
applicant’s right to education, as guaranteed by Article 2 o f  Protocol N o. 1. H ow ever, an analysis o f  the 
case by reference to the right to education could not be divorced from the conclusion reached by the 
Court with respect to A rticle 9, as similar if  not identical considerations were involved. C onsequently, the 
justification and proportionality arguments were repeated, and it was held, at [161], that the restriction in 
question did not impair “the very essence” o f  the applicant’s right to education. Sim ilarly, the Court did 
not find any violation o f  Articles 8 or 10 o f  the Convention, and com m ented, at [164], that the arguments 
advanced by the applicant were “a mere reformulation o f  her com plaint” under A rticle 9 and A rticle 2 o f  
Protocol N o. 1, in respect o f  w hich no violation was found.
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the Convention or Article 2 o f Protocol No. 1, this was also dealt with swiftly, and 

deemed not to raise any new issues:

.,.[T ]he regulations on the Islamic headscarf were not directed against the 

applicant’s religious affiliation, but pursued, among other things, the legitimate 

aim o f protecting order and the rights and freedoms o f others and were manifestly 

intended to preserve the secular nature o f educational institutions. Consequently, 

the reasons which led the Court to conclude that there has been no violation of 

Article 9 o f  the Convention or Article 2 o f Protocol No. 1 incontestably also 

apply to the complaint under Article 14, taken alone or in conjunction with the 

aforementioned provisions.'®'

Dissenting Opinion of Judge Tulkens

Judge Tulkens was the sole dissenting voice in the Grand Chamber. She argued that 

European supervision o f the margin o f appreciation was largely absent.'®^ The 

“generalised assessment” that the headscarf contravenes the principle o f secularism 

gave rise to at least three difficulties;

Firstly, the judgm ent does not address the applicant’s argument -  which the 

Government did not dispute -  that she had no intention of calling the principle of 

secularism, a principle with which she agreed, into question. Secondly, there is no 

evidence to show that the applicant, through her attitude, conduct or acts, 

contravened that principle ... Lastly, the judgm ent makes no distinction between 

teachers and students..

Turning to equality. Judge Tulkens stated that the headscarf has no single 

meaning; it is a practice that is engaged in for a variety of reasons:

It does not necessarily symbolise the submission o f women to men and there are 

those who maintain that, in certain cases, it can even be a means o f emancipating

at [165].
Ib id , D issen tin g  O pinion o f  Judge Tulkens, at [3].

'“ /Z.7W, at [6].
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women. What is lacking in this debate is the opinion of women, both those who 

wear the headscarf and those who choose not to.'*̂ "*

Judge Tulkens stated that it is not the Court’s role to make a “unilateral and negative 

appraisal” of a religion or religious p r a c t i c e . S h e  added that if wearing the headscarf 

really was contrary to the principle of gender equality, the State would have a positive 

obligation to prohibit it in all places; public and private.'*’̂

The judge raised the spectre of religious discrimination, in questioning whether 

the infringement of the right to education ultimately amounted to an implicit acceptance 

of discrimination against the applicant on grounds of r e l i g i o n . S h e  was of the view 

that by accepting the applicant’s exclusion from the university in the name of 

secularism and equality, the majority accepted her exclusion “from precisely the type of 

liberated environment in which the true meaning o f these values can take shape and 

develop”.

Low-point for ECtHR Accommodation o f Islam

The §ahin decision provoked a torrent of academic commentary, most of it 

condemnatory in n a t u r e . T h e r e  are several grounds upon which this decision can be 

criticised. It is submitted that it is not representative of an approach of “reasonable 

accommodation” of Islam. Furthennore, it should be noted that in the case of Kose and 

others v Turkey,''^ the §ahin approach was applied to the context of second-level 

education in Turkey.

at [12],

Ibid, at [18]. Judge Tulkens noted that in its R esolution 1464 (2005) o f  4  October 2005 , the 
Parliamentary A ssem bly o f  the C ouncil o f  Europe reminded the m em ber States that it w as important to 
“fully protect all w om en living in their country against violations o f  their rights based on or attributed to 
religion” .

at [19].
Human Rights W atch argued that the decision clearly infringed the right to religious practice and 

expression, and stating that it w ould deny thousands o f  w om en access to higher education and a 
professional life in Turkey. See “Turkey; H eadscarf Ruling D enies W om en Education and Career” 
available at
http://www.hrw.Org/en/news/2005/l 1/15/turkey-headscarf-ruling-denies-women-education-and-career 
(visited 30 December 2011).

A pplication N o. 26625/02 , 2006-11 ECHR, D ecision  o f  24 January 2006.
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a. Profound Lack o f Evidence to Support the Legitimate Aims

First, in focusing on the “rights and freedoms” of others, there was a lack of evidence. 

No evidence was presented to the Court that that those students who wore headscarves 

pressurised other students.'" Second, there was no concrete evidentiary support for the 

allegation that wearing the headscarf disrupted “public order”. In essence, the threat to 

the public order lay in the possibility that the wearing of the headscarf would lead to an 

increase in political Islam, potentially dismantling Turkish secularism; a “slippery 

slope” argument, considered next.

b. Fear of Political and “Extremist” Islam

In discussing the legitimate aim of “public order” protection, there was a focus on 
1 1 2“political Islam” which obscured the actions of the individual in the case. The key 

question should have been whether wearing the applicant’s wearing of the headscarf 

disrupted the public order. The ECtHR accepted that $ahin chose to wear her headscarf 

because of her religious beliefs. Yet the Court discussed “extremist political 

movements” and referred to the Refah case on several occasions. It is clear that the 

threat posed by the Refah party was on a greater scale than the threat posed by $ahin, 

therefore it is an uneasy parallel for the Court to have d r a w n . E v e n  if some students 

were motivated by political rather than religious reasons (and there was no evidence of 

same), this would not make such students extremists, and it is apparent that the lines 

between political and fundamental Islam were blurred. Islamic extremism or

Human Rights Watch, note 109, noted that it was:
...not aware o f  such a pattern o f  intimidation, and has noted in past reports that women who wear 
the headscarf have been able to study side-by-side with women who do not cover their heads 
without disturbance on Turkish campuses for 10 years. Furthermore, while there are certainly 
extremist political movements in Turkey, the campaign for the right to wear a headscarf has been 
entirely nonviolent for more than a quarter o f  a century.

The Court stated, at [115], that the headscarf had taken on “political significance in Turkey in recent 
years”.

Bleiberg is critical o f  the Grand Chamber’s repeated reference to this case;
The Welfare Party may have posed a danger to the Turkish democratic system -  especially 
because factions o f that party were known extremists who openly supported a return to Sharia law 
in Turkey -  and banning it may thus have been ‘necessary in a democratic society.’ Yet an 
individual who chooses to wear a headscarf out o f  personal conviction, whether affiliated with the 
Welfare Party or not, does not pose the same danger to democratic society.

Benjamin D. Bleiberg, “Unveiling the Real Issue: Evaluating the European Court o f  Human Rights’ 
Decision to Enforce the Turkish Headscarf Ban in Leyla ^ahin v. Turkey” (2005) 91 Cornell Law Review  
129, at 166. This comment related to the 2004 Chamber decision. However, the points made are equally 
applicable to the 2005 Grand Chamber decision.
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fundamentalism may constitute a real threat to the Turkish State. However, as noted by 

Belelieu, the “correlation, or connection between Islamic fundamentalism and the 

headscarf is tenuous at best”, as the headscarf is neither “a necessary, nor a sufficient 

condition, for Islamic fundamentahsm”.""' Finally, the Court completely overlooks the 

possibility that upholding Turkey’s ban may result in the very situation which it sought 

to avoid; an increase in political Islam or even extremism, due to a sense o f  injustice 

and marginalisation."^

c. Wide margin of appreciation and poor proportionality analysis

It is submitted that the crux o f  this decision rests on the overbroad margin o f  

appreciation, which served to shield the regulations. The limitations o f  the ECtHR’s 

supervisory role are patently clear in the ^ahin decision. Judge Tulken’s reasons for a 

narrower margin are convincing. First, there may have been a lack o f  European 

consensus on religious symbols in primary and secondary schools, however university 

bans existed only in three o f  the CoE Contracting States."^ Secondly, as a matter o f  

principle, the question was o f  such importance that less deference and more supervision 

was called for. Belelieu argues that the Court must avoid affording a wide margin o f  

appreciation as a “fallback mechanism” whenever it is reluctant “to engage the inherent 

tension between democratic rights and the stability or order o f  a society”."^

Christopher D. Belelieu, “The H eadscarf as a Symbolic Enemy o f the European Court O f Human 
R ights’ Dem ocratic Jurisprudence: V iewing Islam through a European Legal Prism in Light o f the $ahin  
Judgm ent” (2006) 12 Columbia Journal o f  European Law  573, at note 80. However, the author notes that 
during the 1980s, Saudi Arabia financed the education o f  young girls w illing to w ear the headscarf 
"V W J, at 611-612:

One question which the Court does not look at is whether the interference works to the detriment 
o f its own objectives. Because many o f  the women who becom e active proponents o f  headscarf- 
wearing are students, the ban may in fact be contributing to the rise o f more radical Islamic views, 
with the ban on headscarves acting as an easily identifiable governm ent policy against which more 
fundairientalist views can rally.

' Turkey,  Azerbaijan, and Albania: see the Grand Cham ber decision at [55].
Note 114, at 614. See also Jeffrey A. Brauch, “The M argin o f  A ppreciation and the Jurisprudence o f 

the European Court o f H um an Rights: Threat to the Rule o f  Law ” (2005) 11 Columbia Journal o f  
European Law  113, at 150, for a very critical appraisal o f  the doctrine:

There is little doubt that the Court is well intentioned. It wants to appropriately balance individual 
rights with significant governm ent interests. And it has created a doctrine to help it achieve that 
balance. Unfortunately, the Court has used this judicially  created tool to the exclusion o f  the text, 
o f  legal analysis, and indeed o f  the rule o f law. It has taken on the role o f a supranational 
legislature making policy judgm ents for the nations o f  Europe, judgm ents that lack basic rule o f  
law requirem ents o f  clarity, predictability, equality, and non-arbitrariness. The Court must return 
to the text. It must abandon the margin o f  appreciation.
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Furthennore, it is clear that the proportionahty analysis is lacking depth. The wide 

margin o f appreciation set the tone, and so the Court appeared to be merely going 

through the motions when it reviewed the proportionality o f the impugned measures -  

mentioning briefly factors such as the attempts to engage with students. Despite these 

criticisms, and in the interests o f fairness, it must be acknowledged that the ECtHR was 

required to walk a tightrope in this case, in view o f the politico-legal particularities o f 

the Contracting State in question -  Turkey.

d. Turkish secularism and its requirements

Affording a wide margin o f appreciation facilitated avoidance o f the issue o f the tine 

nature o f Turkish secularism and its requirements. Turkey has a history o f conflict 

between secularists and Islamists. The country’s principle of secularism; laiklik, 

developed as a reaction to religious influences on a former regime; the Ottoman 

Empire. Bleiberg warns that simply because the ECtHR has found that Turkish 

secularism is in harmony with the Convention as applied in the specific contexts of 

previous cases, such as Refah, it should not assume that “any Turkish regulation
1 » Q

cloaked in the language o f secularism is always in hannony with human rights” . He 

notes that at the dawn o f the Turkish Republic under Atatiirk, headscarves were 

tolerated, and were not deemed inherently incompatible with secularism."^ Turkey did 

not institute a headscarf ban until the 1980s, thus Bleiberg argues that the Strasbourg 

Court “ could have found the Turkish Constitutional Court’s interpretation o f secularism 

-  one that denies a right to an individual -  a violation o f human rights, while 

simultaneously upholding the importance o f secularism in Turkish democracy” . 

Indeed, had the ECtHR delved a little deeper into the nature o f Turkey’s secularism and 

democracy, some uncomfortable findings may have been brought to light. Turkish 

secularism is not strictly neutral toward religion, and many argue that Turkey brings 

religion under the active control o f the S t a t e . A n o t h e r  aspect o f the debate is

B leiberg, note 113, at 152 
at 135.

™  Ibid, at 152.
Ib id , at 153-156. The State Directorate o f  R elig ious Affairs {D iyanet) promotes K em alist Islam  

through the regulation o f  Islam ic education, m osques and im ams. B leiberg laments, at 154-155, that the 
ECtHR, “does not discuss -  or even reference in passing -  these questionably theocractic practices”. It 
has failed to recognise a “secularist double standard”. See also B elelieu , note 114, at 580-581:
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Turkey’s desire to becom e part o f  the EU.'^^ It may have been with the aim o f  

appearing liberal and progressive to the rest o f  Europe that the Turkish State hardened 

its stance against the headscarf; a move which had the unfortunate corollary o f  hanning
123individual freedom o f  religion.

e. Move towards very strict secularism

The decision demonstrates a move towards strict secularism,'^"' as the ECtHR has given  

a green light to measures taken pursuant to rigid secularist regimes. It must be borne in 

mind that overly strict secularism is o f  concern for M uslims, who tend to live out their 

faith in more obvious ways than those o f  Judaeo-Christian faiths. Westerfield argues 

that laiklik, like French lai'cite, “historically has not entailed the expulsion o f  religion 

from the public sphere”. T h e  2004 French law on religious symbols, discussed next, 

and the stance o f  the Turkish State demonstrate that “both lai'cite and laiklik  appear to 

be m oving in a fundamentalist direction”.F u r th e n n o r e , through its stamp o f  approval 

o f  the status quo, the ECtHR has now “arguably incorporated Turkey’s 

‘fundamentalist’ view  o f  secularism into ECHR case law”.'̂  ̂ Fundamentalist 

secularism risks undermining the objectives o f  secularism itse lf  As Plesner cautions:

There is an old Turkish saying that governm ent without religion is impossible. A taturk may have 
wished to rid Turkey o f  this anachronistic saying, but the Turkey he envisioned seem s to have 
fallen prey to this message ... Secularism, for Ataturk, did not mean unbelieving, but rather 
‘open[ing] the way to struggle against false faith and superstition, and . . . allow[ing] the 
developm ent o f  true religion.’ This ‘true religion’ has meant the control o f Islam through the state. 
In 1924, the State Directorate o f Religious Affairs (SDRA) was created in order to ‘m anage’ 
religion, m eaning the SDRA promoted a certain type o f Islam through its own interpretations o f 
Islam while privileging certain versions o f  Sunni Islam. In addition, the M inistry o f  Education 
controls national education, allowing the state to disseminate its own views on Islam through the 
educational system which is a check on more fundam entalist interpretations o f  Islam. The state’s 
stranglehold over religion extends to all its imams and muftis as well, as Turkey pays ‘the salaries 
o f  60,000 imams [every month] and dictates the contents o f  their weekly serm ons at Friday 
prayers, som etim es down to the last w ord.’ (internal references omitted).

See Chapter 2, Part I, Section 3.2.
Belelieu, note 114, at 586 argues:

Turkey faces a serious dilemma in order to becom e part o f  the ‘Christian C lub.’ It not only has to 
prove to the European Union that Islam and dem ocracy are com patible, but it must also prevent 
the em ergence o f a more radical political Islam while liberalizing the Constitution to guarantee 
more fundamental freedoms.

As discussed in Chapter 2, secularism is susceptible to interpretations which have severe 
consequences for freedom o f religion. It has been argued that fortified secularism is designed to m eet a 
perceived rise in Islam.

Jennifer M. W esterfield, “Behind the Veil: an American Legal Perspective on the European H eadscarf 
D ebate” (2006) 54 The Am erican Journal o f  Comparative Law  637, at 649.
'- '‘ / W ,  at 650.

Ibid. W esterfield poses the following questions, at 660;
173



Making this notion o f secularism a superior principle with which the state policies 

and definition o f rights should be in compliance, may undennine human rights 

and hence conflict with the dual purpose that secularism is -  or should be -  

aiming to secure in the first place; the equal freedom and rights o f all inhabitants 

to live according to their conceptions o f ‘the good’, and peaceful coexistence in a 

plural society.’ *̂

f. Preserving democracy and achieving religious pluralism

It may be the case that the preservation o f Turkey’s more fragile democracy 

necessitated defence o f secularism. As noted by Boustead, “the opinion offers a sense 

o f sympathy for Turkey as a state struggling to maintain its democracy”. H o w e v e r ,  

when the Court upheld French headscarf bans, as discussed below, it did so in defence 

o f a more established democracy. As regards pluralism, the meaning o f the concept has 

been rendered utterly unclear and confusing as a result o f $ahin. Boustead argues that 

the decision represents a “significant step” in Article 9 case law, as the Court “endorses 

the view that religious pluralism can legitimately be achieved through strict secularism, 

an approach to religious expression common to both France and Turkey”. T h e  

ECtHR is sending conflicting messages about the meaning o f pluralism, and how is it 

achieved. In decisions such as Kokkinakis, religious freedom was championed as a way 

o f achieving a Europe where those o f all creeds and none had a place; “the pluralism 

indissociable from a democratic society, which has been dearly won over the centuries, 

depends on [freedom of religion]” .'^' However, here it is the limitation o f religious

Based on the EC H R ’s im plicit acceptance o f  Turkish ‘fundam entalist’ secularism , how  much  
religious freedom  can other European countries safely deny by citing secularism as a justification?  
. . .  Could the EC H R ’s acceptance o f  fundamentalist secularism give rise to a ‘tw o-tier’ Europe, in 
w hich countries with a principle o f  secularism  are subject to less stringent standards governing  
religious freedom  than countries with no such principle?

Ingvill Thorson Plesner, “The European Court on Human R ights betw een fundamentalist and liberal 
secularism ” (Paper for the seminar on The Islam ic H ea d sca rf C on troversy an d  the Future o f  F reedom  o f  
R eligion o r  B elief) Strasbourg, France 28-30  July 2005 , at 3-4, available at 
http://w w w .jus.uio.no/smr/om/aktuelt/arrangementer/historikk/forum /plesnerpaper.pdf 
(visited 30 D ecem ber 2011).

Kathryn B oustead, “The French H eadscarf before the European Court o f  Human R ights” (2 0 06 -2007 )
\ 6 Journal o f  T ransnational Law  & P o licy  167, at 187.
'^ V W , at 186.

Application N o. 14307/88, (1994) 17 EHRR 397, D ecision  o f  25 M ay 1993, at [31].
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freedom that will apparently achieve p l u r a l i s m . B l e i b e r g  describes the rationale o f  

promoting the interests o f  pluralism in universities as, “[qjuite possibly the most 

embarrassing and poorly reasoned o f  the ECHR’s rationales for upholding the headscarf 

ban”.'^  ̂ It is hard to disagree with the argument that it is illogical to attempt to advance 

the cause o f  pluralism by excluding an entire class o f  wom en with particular beliefs 

from the university system.

g. Gender Equality Discussion

Finally, the gender equality points o f  the decision are open to criticism. Equality 

arguments were used by the majority and also by Judge Tulkens in her dissent.’^̂  The 

issue o f  whether wearing the headscarf is an act required by Islam is c o n t e s t e d . I t  is 

beyond question that the garment is seen by many as a political symbol, with negative 

connotations.’^̂  Clearly, the conflict between religious freedom and gender equality is a

The Court has flip-flopped on the issue once m ore in the 2011 Lautsi decision, discussed in detail in 
Part IV, where through its acceptance o f  the Italian “tradition” o f  affixing crucifixes to the classroom 
walls o f  State schools, the pluralist project is em braced via a version o f freedom o f religion which tends 
towards maxim ising the m anifestation o f a particular religious b e lie f  However, as it shall be argued, this 
project may not involve M uslim symbols such as the headscarf

Bleiberg, note 113, at 168.
™ Ibid.

Rebouche highlights the differing uses o f gender equality arguments:
The majority opinion reflected the view that the ban freed women from religious beliefs that 
signify subordination, and liberated them from the societal pressures to adopt certain patriarchal 
practices. The dissent in ^ahin  also invoked gender equality, but reached the opposite conclusion: 
the prohibition on, or stigm atization of, the choice to w ear a headscarf in com pliance with one’s 
religious beliefs underm ined w om en’s autonom y and denied some women access to higher 
education.

Rachel Rebouche, “The Substance o f  Substantive Equality: Gender Equality and T urkey’s H eadscarf 
D ebate” (2009) 24 Am erican University International Law Review  711, at 712. Rebouche argues, at 737, 
that substantive equality was “applied without substance” as there was no clear exam ination o f  em pirical 
evidence supporting the assertions about the effect o f  veiling on w om en’s rights.

See Chapter 1, Section 4.2.
Clark refers to the §ahin  and Ludin  (See Chapter 2, Part I, Section 3.3) decisions and comments:

W hat was explicit, if  not fully developed, in the majority and dissenting opinions in Teacher 
H eadscarf, as well as the m ajority opinion in Sahin, was the perceived political, and potentially 
negative, m eaning o f  the Islamic headscarf in a dem ocratic society. These decisions suggest that 
the Islamic headscarf is no longer sim ply considered a religious symbol but is increasingly 
perceived as a political symbol that has, in and o f  itself, negative im plications for public order and 
individual freedom in a dem ocratic society.

Sevda Clark, “Female Subjects o f  International Human Rights Law: The Hijab Debate and the Exotic 
Other Fem ale” (2007) 19(1) Global Change, Peace & Security  35, at 40. Furtherm ore, Human Rights 
W atch discuss the way in which a w om an’s wearing the headscarf is rarely viewed as a simple act o f 
religious freedom:

In Turkey, as elsewhere, many other issues have been intertw ined with the religious freedom issue 
in discussions about headscarves, including: religious fundam entalism  and political uses o f  
religious symbols, including the headscarf; oppression o f girls and women; a generational clash

175



difficult issue, and there are no easy answers to the “headscarf question” which has 

beset courts across Europe.

On the one hand, it is submitted that in our haste to vindicate the rehgious 

freedom o f  veiled wom en, the potential pressure exerted on them to don a certain form 

o f  dress is often airbrushed out o f  the debate. It must be recognised that some wom en 

may wear headscarves or full veils against their will. Commentators such as Bennoune 

argue that too often has the headscarf debate been considered solely a question o f  

religious freedom. She advocates the re-insertion o f  gender equality into the heart o f  the
138debate. Arguing that the ECtHR ruled correctly in §ahin, Bennoune asserts that 

secularism is vital for the implementation o f  w om en’s human r i g h t s . B e n n o u n e  

argues that mainstream human rights advocates who focus traditionally on State 

conduct may overlook the human rights imperative to check coercion by non-State 

actors such as family members.''^'’ It is a social reality that certain vulnerable women  

may be unable to utilise the rights at their disposal, and therefore a certain degree o f  

paternalism may in fact be called for, despite Judge Tulkens’ distaste for same.'""

between girls and their parents; and pluralism  versus national integration. Some o f these issues 
have important human rights dimensions, but they must be tackled on their own terms. Such issues 
are not appropriately addressed by the proposed ban, and women and girls should not be used as a 
proxy to address these larger controversies.

Human Rights W atch Briefing Paper, “M em orandum  to the Turkish G overnm ent on Human Rights 
W atch’s Concerns with Regard to Academ ic Freedom in H igher Education, and Access to H igher 
Education for W om en W ho W ear the H eadscarf’ (New York, 2004), at 24-25, available at 
w w w .hrw .org/legacy/backgrounder/eca/turkey/2004/headscarf m em o.pdf (visited 30 Decem ber 2011).
138 —Karima Bennoune, “Secularism and H um an Rights: a Contextual Analysis o f  Headscarves, Religious 
Expression, and W om en’s Equality under International Law ” (2007) 45 Columbia Journal o f  
Transnational Law  367. 

at 407.
Ibid, at 418. In answer to the argum ent that bans exclude women from educational institutions, 

Bennoune argues, at 420, that although some women and girls may be taken out (or take them selves out) 
o f  school initially, over tim e they will return:

The long-term good o f  creating a free secular space in school which overtly opposes w om en's 
subordination is worth the, adm ittedly grave, short-term loss ... Furtherm ore, where is the 
alternative for girls being coerced to wear such garm ents by families and com munities, if  the 
public school yields? They do not have religious educational institutions as a fall-back space to 
protect their free choice.

Raday is o f  the same opinion and argues that an anti-veiling policy can “send a clear message that the 
benefits o f  state education are tied to the obligation to respect w om en’s and girls’ rights to equality and 
freedom ” . See Frances Raday, “Culture, Religion and G ender” (2003) 1(4) International Journal o f  
Constitutional Law  663, at 709.

As Bennoune questions, ibid, at 424;
W ould a person from a racial m inority group who had been raised in a racist environm ent and had 
internalized the notion o f her own inferiority be deemed not to be discrim inated against by racist 
policies? Theorists have clearly identified the problem o f  the naturalization o f hierarchy and the 
potential inability to articulate self-victim ization in a caste society. Precisely, those who have 
faced the most subordination m ay be least able to articulate it.
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On the other hand, there is evidence that many women wear the headscarf simply 

as an expression o f their faith. In cases such as Karaduman, Dahlab  and §ahin, where 

all the evidence suggested that the choice o f veiling was a free one, the Strasbourg 

Court should arguably limit negative pronouncements on a religious symbol which is 

sacred to the women at the centre o f the cases. In this regard, Clark advocates moving 

“from imagination to engagement” in order to “engage the plurality o f views regarding 

the hijab and understandings o f Muslim women”. I n  the paradigm o f reasonable 

accommodation, as discussed in Chapter 3, the headscarf presents difficulties because 

o f its contested meaning, and gender equality concerns. However, if  the headscarf is to 

be accommodated to the point o f “undue hardship” , then it is submitted that only clear 

countervailing rights and interests can serve to justify a ban, such as for example, where 

a language teacher communicating with children wears a niqab w'hich obscures her face 

and impedes communication.'^^ Naturally, there will be concerns that such an approach 

leads to case-by-case assessments and precludes legal certainty. However, through 

negotiation and engagement, as well as the fonnulation o f base-line rules, precluding 

for example, hijab bans where there is no impact that may be considered “undue”, a 

society should be better able to reach agreement on accommodations. Regrettably, the 

ECtHR is currently pursuing an approach which endorses Church-State arrangements 

that are prim a facie  inimical to the manifestation o f religion, by Muslims at least,''*'’ as 

demonstrated in the latest round o f headscarf cases.

(iv) France and her ECtHR Headscarf Cases

In December 2008, the ECtHR decided two cases concerning France’s intolerance of 

the headscarf in public schools: Dogru v France and Kervanci v France}^^ In brief, the 

ECtHR held that there had been no violation o f Article 9, and relied extensively upon 

reasoning from the §ahin case. The Court reiterated that the State may limit the freedom 

to manifest a religion if  the exercise o f that freedom clashes with the aim o f protecting

Clark, note 137, at 47-48.
See A zm i v K irk lees M etropolitan  B orough C ouncil [2007] ICR 1154, discussed in Chapter 6, Part II.
See the discussion o f  L autsi v Italy  Application N o. 30814/06 , D ecision  o f  3 N ovem ber 2009  

(Chamber) and 18 March 2011 (Grand Chamber) in Part IV o f  this chapter.
Application N os. 27058/05 and 31645/04 , (2009) 49 EHRR 8, D ecisions o f  4  D ecem ber 2008. 

Hereafter referred to as D ogru  and K ervanci. The girls at the centre o f  these cases had on numerous 
occasions in January 1999 refused to rem ove their headscarves, despite repeated requests to do so. In 
February 1999, they were expelled for failing to participate actively in physical education and sports 
classes.
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the rights and freedoms o f  others, public order and public safety.*'*^ A wide margin o f  

appreciation was granted to France, which had discussed its brand o f secularism; 

ld ic ite } ‘̂  ̂ The Court held that it was for the national authorities to take care that the 

manifestation by pupils o f  their religious beliefs “did not take on the nature o f  an 

ostentatious act that would constitute a source o f  pressure and exclusion”.'"** Praise was 

bestowed on the French model, as in the Court’s view, “that concern [relating to 

pressure] does indeed appear to have been answered by the French secular m odel”.'''® 

Accordingly, the Court concluded that the interference had been justified as a matter o f  

principle and had been proportionate to the aim pursued.

The legal source relied upon by the authorities at the time o f  the D ogru  and 

K ervanci cases was an opinion o f  the Conseil d ’E tat (Council o f State) o f Novem ber 

1989. The ECtHR noted that according to this opinion, the wearing o f  religious signs 

was not inherently incompatible with the principle o f  secularism, but could became so 

according to the conditions in which they were wom.'^' Later on, in Februaiy 2004, an 

overwhelming majority o f  the French National Assem bly approved a legislative text 

banning the wearing o f  conspicuous religious symbols and clothing in public schools. 

The legislation contemplates all sym bols through which students conspicuously exhibit 

a religious affiliation, and does not single out any particular sy m b o l.U n su r p r is in g ly ,

Ibid, at [64]. It is notable that w ith regard to the legitim ate aims, there was no elaboration o f whose 
rights and freedoms were affected, and what aspect o f  public order required protection; the Court simply 
stating, at [60]:

Having regard to the circum stances o f  the case and the terms o f  the decisions o f  the domestic 
courts, the Court can accept that the interference com plained o f  mainly pursued the legitim ate 
aims o f protecting the rights and freedoms o f  others and protecting public order.

The applicant argued, see [44], that she had proposed to w ear a hat or balaclava instead o f  the headscarf 
as a com prom ise. In addition, she argued that wearing the headscarf had given rise to strike actions by a 
num ber o f  teachers in the school on the pretext o f  defending the principle o f  secularism. She claim ed that 
it was those very teachers who had started any unrest and disruption in the school, 

at [37], 
at [71].

Ibid.
Ibid, at [77]. The Court held, at [84], that no separate question arose under Article 2 o f  Protocol No. 1, 

as the relevant circum stances w ere the same as for the com plaint under Article 9.
In its Opinion (No. 346.893) o f  27 N ovem ber 1989, the Conseil d ’E tat observed that the 

acknow ledged right o f  pupils to express and m anifest their religious beliefs on school prem ises could not 
interfere with teaching activities, the content o f  the curriculum or the duty to attend classes regularly, or 
jeopardise their health or safety, disrupt teaching activities or the teachers’ educational role, or, lastly, 
interfere with order in the establishm ent or the normal functioning o f  the public service. The Conseil 
d E ta t  then left it to schools to determ ine in their internal rules how the principles thus defined would be 
applied. The internal rules o f  the Secondary School at the centre of the D ogru  case expressly banned 
“conspicuous signs which are in them selves o f  proselytising or discrim inatory effect” .

The bill was signed into law by President Jacques Chirac on 15 M arch 2004 and has been in effect 
since 2 Septem ber o f  that year.

The legislation inserted Article L. 141-5-1 into the Education Code which provides:
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in 2009, with the French government relying now on the firmer justification provided 

by the 2004 law, the ECtHR declared inadmissible'^'' the applications lodged in the 

cases o f  Aktas v F ra n ce ,^ B a yra k  v F r a n c e ,G a m a le d d y n  v France^^^ Ghazal v 

F r a n c e , J .  Singh v F r a n c e , and R. Singh v F r a n c e , all o f which concerned the 

expulsion o f pupils from schools for wearing symbols o f religious affiliation.'^'

As a general comment, it is submitted that the demands of secularism in Turkey 

and France are conflated in these judgments, and that a greater effort to distinguish the 

religious climate o f each State should be made. It is important to note that in France,

D ans les ecoles, les colleges et les lycees publics, le po rt de signes ou tenues p a r lesquels les 
eleves manifestent ostensihlement une appartenance religieuse est interdit.

This translates as:
In public elem entary schools, jun ior high schools and high schools, students are prohibited from 
wearing signs or attire through which they exhibit conspicuously a religious affiliation.

It was repeatedly stressed by French politicians that the law targets large Christian crosses and the Jewish 
skullcap as well as Islamic headscarves. However, the headscarf was the focus o f  all debates in the 
Assembly.

The decisions are only available in French. See Press Release o f  the Registrar, 17 July 2009, for a 
summ ary o f  the findings, available at
http://w w w .codexnew s.com /codex/contents.nsf/W N PPrintA rticles/2A5F7717B4E9EDEDC22575FD004 
C2478?open (visited 30 Decem ber 2011).

Application No. 43563/08, Decision o f  17 July 2009.
Application No. 14308/08, Decision o f  17 July 2009.
Application No. 18527/08, Decision o f  17 July 2009.
Application No. 29134/08, Decision o f 17 July 2009.
Application No. 25463/08, Decision o f  17 July 2009.
Application No. 27561/08, Decision o f  17 July 2009.
The applicants were enrolled in various public schools. On the first day o f  school in Septem ber 2004, 

the girls; Atkas, Bayrak, Gam aleddyn, and Ghazal, arrived wearing headscarves. The boys; J. Singh and 
R. Singh, m em bers o f  the Sikh faith, were each wearing a keskv, a small piece o f cloth, which acts as an 
under-turban. This garm ent is frequently w orn by young Sikhs as a prelude, or as an alternative, to 
w earing a larger turban. When the pupils refused to remove the offending headwear, they were denied 
access to the classroom. Some o f  the girls subsequently decided to wear hats instead o f  their headscarves. 
A fter a period o f  dialogue with the families, the schools’ disciplinary boards decided to expel the pupils. 
Upon exhaustion o f  dom estic remedies, the applicants com plained to the ECtHR, relying in particular on 
Article 9, taken together with Article 14, and Article 2 o f  Protocol No. 1. The Court decided to examine 
the com plaints only under Article 9. The ECtHR stated that the restriction prescribed by the 2004 law 
pursued the legitimate aim o f protecting the rights and freedom s o f  others and public order. As to 
w hether the infringem ent was “necessary in a dem ocratic society”, the Court reiterated principles from 
the Dogru  and Kervanci cases and concluded that even though the contentious infringem ent was not only 
limited to the class o f  physical education but to all classes, there was no reason for the Court to move 
away from this case law. The prohibition o f  all conspicuous religious symbols in primary and secondary 
public schools was m otivated by the protection o f  the constitutional principle o f  secularism. In addition, 
the Court agreed with the opinion o f  the French authorities that the permanent wearing o f  substitute 
headwear also constituted a m anifestation o f religious affiliation. It pointed out that the 2004 law had to 
apply to the appearance o f  new religious symbols and also to potential attempts to circum vent the law. As 
to the punishm ent o f  definitive expulsion, it was not disproportionate as the pupils still had the possibility 
o f  continuing their schooling by correspondence courses. Taking into account the circum stances and the 
margin o f  appreciation accorded to France, the interference by the authorities with the pupils’ freedom to 
m anifest their religion was justified and proportionate to the aim pursued. Consequently, their complaints 
under Article 9 had to be rejected as m anifestly ill-founded. Furtherm ore, the Court rejected as manifestly 
ill-founded the alleged violation o f Article 14, in conjunction with Article 9. It was stated that the 
contested legislative provisions were applicable to all conspicuous religious symbols. Finally, the Court 
considered that no separate question arose under Article 2 o f  Protocol No. 1.
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those wearing conspicuous religious signs such as headscarves constitute religious 

minorities, whereas in Turkey, the majority o f  the population is Muslim. In this regard, 

it is disappointing that analysis o f  potential discrimination contrary to Article 14 is 

absent from the decisions involving France. Furthemiore, although it will be cold  

comfort for M uslims who felt targeted by the 2004 law, there has been confinnation  

that the legislation applies to another minority group, the Sikh community.

France has recently banned the “face veil” (“vo//e integraF, i.e. niqabs and 

burqas) in all public places, through the enactment o f  the law o f 11 April 2011.'^^ It is 

submitted that a generalised ‘‘‘‘burqa  ban” does not accord with the approach o f  

reasonable accommodation o f  I s l a m , h o w e v e r ,  it is apparent that France has 

effectively been given carte blanche by the ECtHR to enact tougher laws further 

limiting the manifestation o f  religion on the part o f  Muslim women. The French 

Government may safely assume that the legislation is immune from censure in light o f

Jasvir S ingh’s lawyers argued that there was no pressing social need which dictated that m em bers o f 
the very small Sikh minority in France should not be able to wear a discreet head-covering. United Sikhs 
Press Release: European Court Rules Against the Sikh Turban in French Schools, available at 
http://www.unitedsikhs.Org/PressReleases/PRSPvLS-16-07-2009-00.htm (visited 30 Decem ber 2011). 
Interestingly, the argum ent was made that a S ikh’s uncut hair is a much more conspicuous sign o f 
adherence to the Sikh religion than the keski which covers it. Accordingly, requiring a Sikh pupil to 
remove his keski. revealing his uncut hair tied in a tress knot, makes his religious affiliation more 
conspicuous rather than less. United Sikhs have filed another legal challenge before the UN Human 
R ights Com m ittee in relation to the expulsion o f  Sikh boys from French schools. Therefore, the m atter 
may be revisited, as this group has pledged to fight the ban which it regards as am ounting to religious 
persecution.

A nyone wearing a niqab  or burqa in a public place risks a fine o f  €150 and a citizenship course. 
Police are em powered to bring offenders to a police station, and to ask a veiled woman to rem ove the 
garm ent in order to identify herse lf The use o f  force to remove a veil is not allowed. Furtherm ore, under 
the law, anyone forcing a woman to cover her face could receive a one-year jail sentence and a €30,000 
fine. A  law banning the face veil cam e into effect in Belgium in July 2011. Similar m oves are underway 
in Italy. See, “The Islamic veil across Europe”, 2 August 2011, available at 
http://w w w.bbc.co.uk/new s/world-europe-13038095 (visited 30 December 2011).

In brief, it is subm itted there are no obvious “undue hardship” concerns in relation to the rights o f 
others in circum stances where a woman is wearing a full veil. Security arguments are unconvincing. The 
ban has been introduced to reinforce French secularism , and arguably to quell fear over the rise o f 
“visible” or m ore extrem e Islam in France, despite the fact that it is estimated that only about 2,000 
women in France wear the niqab  or burqa. W hile m any citizens protested against the ban, and some 
M uslim  leaders opposed it, the French Council o f  the M uslim Faith supported it, saying face veils 
represent “an extrem ist, literalist reading o f  the Koran, not a religious obligation” . See Ruadhan M ac 
Cormaic, “French police arrest burqa ban protesters as law comes into force” The Irish Times, 11 April 
2011. M any human rights organisations have expressed opposition to the law. Amnesty International 
states that “general prohibitions on the wearing o f  full face veils would violate the rights to freedom o f 
expression and religion o f  those w om en who choose to w ear a full face veil as an expression o f  their 
religious, cultural, political or personal identity or beliefs” . See Am nesty International Public Statement, 
“Bans on Full Face Veils W ould V iolate International Human Rights Law ”, 21 April 2010, available at 
http://w w w.am nesty.O rg/en/library/asset/PO L30/005/2010/en/e0ad88el-4e5a-4120-a624- 
b2a6c70edl74/pol300052010eng.htm l (visited 30 D ecem ber 2011).
Human Rights W atch is also firmly against such bans. See Human Rights W atch, “Beyond the B urqa”, 2 
July 2009, available at http://w w w.hrw .org/en/new s/2009/07/02/beyond-burqa (visited 30 D ecem ber 
2011 ).
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the lack of supervision by Strasbourg of measures taken in the name of secularism; a 

principle which has ironically become a sacred concept.

Conclusion on Headscarf Decisions: Alternative Approaches

There are several legal arguments which were not fully explored in the ECtHR 

headscarf cases, serving to highlight further the infirmities of these decisions.

First the issue of discrimination is largely absent. As we have seen, even though a 

breach of Article 14 may be pleaded, the Court generally considers that “no separate 

question” arises, or it is highlighted that measures are applicable to all symbols through 

which a student conspicuously displays a religious affiliation. However, it seems quite 

plausible that an argument constructed on indirect discrimination could be made.'^^ 

Firstly, an apparently neutral measure is less so when one considers that veils are per se 

“conspicuous”, whereas for example, Christian crosses worn around the neck can be 

covered by clothing, and thus remain discreet. Furthennore, it is a generalisation, but 

nonetheless a true one, that Islam entails dress requirements which Christianity does 

not. Therefore, these restrictive measures place Muslims at a particular disadvantage 

compared with other persons.

Secondly, Article 10 ECHR does not feature in headscarf decisions. Freedom of 

expression arguments feature heavily in US jurisprudence on religion. However, they 

are absent from the European d e b a t e . J u d g e  Tulkens in §ahin noted that the Court has 

never accepted that interference with the exercise of the right to freedom of expression 

can be justified by the fact that the ideas or views concerned are not shared by everyone 

and may even cause o f f e n c e . S h e  referred here to the decision in Giindiiz v Turkey,

See Chapter 2, Part I for a discussion o f  the definition o f  indirect discrimination.
A s discussed in Section 4 o f  this Part, the concept o f  indirect discrimination has gained acceptance in 

ECtHR jurisprudence since 2000, and thus the absence o f  discrim ination reasoning in $ahin  is all the 
more surprising.

W esterfield, note 125, d iscusses U S case law where “free exercise” and “free speech” are considered  
separately, rather than one claim being considered d ispositive o f  the other. She argues that the 
jurisprudence indicates that a ban on religious dress in public schools w ould have a difficult time 
surviving a free speech challenge, and concludes, at 669, that “the right to free exercise o f  religion and 
the right to free speech work together to ensure that religious freedom is respected”. Furthermore, 
W esterfield reminds us, at 670, that Articles 9 and 10 ECHR differ in content, “notably in their second  
paragraphs, w hich provide overlapping but different governm ent interests that justify infringement o f  the 
rights they guarantee” .

Application N o. 44774 /98 , (2007) 44 EHRR 5, D ecision  o f  29 June 2004 (Chamber) and 10 
N ovem ber 2005 (Grand Chamber), D issen tin g  O pinion o f  Ju dge Tulkens, at [9].

Application N o. 35071/97 , (2005) 41 EHRR 5, D ecision  o f  4  D ecem ber 2003.
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where the Court held that there had been a violation of freedom of expression under 

Article 10 in circumstances where a Muslim religious leader was convicted for 

violently criticising the secular regime in Turkey, calling for the introduction of sharia 

law, and referring to children bom of marriages celebrated solely before the secular 

authorities as “bastards”. Judge Tulkens was uncomfortable with the result of a 

comparison between Article 9 and 10 case law;

Thus, manifesting one’s religion by peacefully wearing a headscarf may be 

prohibited whereas, in the same context, remarks which could be construed as
1 A

mcitement to religious hatred are covered by freedom of expression.

Thirdly, the children’s rights perspective is also absent from these decisions. The 

UN Committee on the Rights of the Child (CRC) has expressed concern in relation to 

the pupil headscarf bans in France.'^' Brems points out that European debates on 

headscarves in schools, “literally take place above the heads of the children”.'^^ Article 

3(1) of the Convention on the Rights of the Child states that the “best interests of the 

child shall be a primary consideration”. Article 12 stresses the right of the child to 

express their views and to be heard, and Article 14(1) guarantees the child religious
] 73freedom. Brems argues that the only way in which the child’s perspective is 

considered is through the desire to protect the religious freedom of children who do not 

wear headscarves. Therefore, the “image of the child that transpires is predominantly 

one of a passive and vulnerable being” with an “emphasis on protection”.

D issen tin g  O pinion o f  Judge Tulkens, at [9].
The CRC w as concerned that the 2004 law could have a negative impact on the right o f  access to 

education. See Com m ittee on the Rights o f  the Child, Thirty-sixth session: C onsideration  O f  R eports  
S u bm itted  B y S tates P arties U nder A rtic le  44  O f  The Convention, C oncluding observa tions: France', 
C R C /C /I5/A dd.240, 30 June 2004, at [25]. See also Com m ittee on the Rights o f  the Child, F ifty-first 
session : C onsideration  O f  R eports S u bm itted  B y S ta tes P a rties  U nder A rtic le  44 O f  The C onvention, 
C oncluding observa tions: F rance, C R C /C /FR A /C O /4, 1 1 June 2009 , at [45],

Eva Brems, “A bove Children’s Heads The H eadscarf Controversy in European Schools from the 
Perspective o f  Children’s R ights’” (2006) 14 The In tern a tion a lJou rn a l o f  C h ild ren ’s R ights  119, at 133.

Children’s rights in education are considered in more detail in Chapter 8.
'^"'Note 172, at 130-131. Brem s remarks that this im age does not sit w ell with Article 14 o f  the CRC:

In the Convention how ever, religious freedom , guaranteed in article 14, is an autonom y right . . .  It 
is exercised by the child herself, w ith the help o f  her parents, w ho have the duty to provide 
direction to the child in a manner consistent w ith her evolving capacities.
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3. ECTHR VISION: PLURALISM, SECULARISM, NEUTRALITY -  A 

CONCEPTUAL BLUR?

From an analysis o f the foregoing cases, it is apparent that the religious freedom 

jurisprudence o f the ECtHR is replete with references to concepts such as pluralism, 

democracy, tolerance, freedom, secularism, and neutrality. At times, these concepts 

appear jum bled, overlapping, and applied without clear definition.

Ringelheim examines the way in which the ECtHR has conceptualised the place 

o f  religion in the public sphere, and argues that in tandem with the core value of 

pluralism, three key principles have emerged from the ECtHR’s jurisprudence: “the 

right to autonomy o f religious communities vis-a-vis the state; an obligation of
99 1 75neutrality for the state; and the necessity o f the secularity o f the legal order” . She 

argues that while these principles correctly identify essential values regarding the place 

o f religion in a democratic society, the Court’s approach to religion-related disputes 

“remains fraught with internal tensions and inconsistencies” .'^^

W ithout doubt, the Strasbourg Court faces a daunting task each time it rules on a 

case where national authorities insist that idiosyncratic and fragile Church-State 

relations will be thrown off balance should the “wrong” decision be reached. In the face 

o f fierce national debates over headscarves and crucifixes, it is perhaps unsurprising 

that the ECtHR is reluctant to weigh-in by imposing bright-line rules. However, it is 

submitted that the generous margin o f appreciation afforded to national authorities in 

these cases has some unfortunate consequences. First, the individual right to freedom of 

religion in Article 9 has been obscured by national considerations such as the
177importance o f preservation o f the prevailing religious climate. Secondly, the 

importance o f secularism to the maintenance o f democracy and public order has been so 

wholeheartedly emphasised in key judgm ents concerning Turkey and France that 

secularism seems to justify measures that are demonstrably inimical to the 

manifestation o f faith, and even oppressive. Thirdly, an inconsistent approach to the

R ingelheim , note 7, at 3.
Ibid.
Evans has pointed out that in recent cases, the ECtHR has focused on the role o f  the State to the 

detriment o f  the rights o f  the individual. He states that the Court’s version o f  “neutrality” is “deeply 
problem atic for all religious believers since it is tantamount to elevating secularism  in the name o f  
pluralism , and achieving this by ‘sanitising’ public life o f  traces o f  the religious” . M alcolm  D. Evans, 
“Freedom o f  R eligion and the European C onvention on Human Rights; Approaches, Trends and 
T ensions” in Peter Cane, Carolyn Evans and Zoe Robinson eds. L aw  an d  R eligion  in T heoretical an d  
H isto rica l C ontext (Cambridge U niversity Press 2008) 291, at 312.
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desirability o f religious symbols in the public sphere can be discerned, especially since 

the Lautsi decision, discussed in Part IV below, which lays the ECtHR open to the 

charge o f viewing Christian symbols as more benign than Muslim ones. This criticism 

begs the question: have any common standards and guiding principles been expounded 

by the ECtHR?

Writing extra-judicially, Judge Tulkens submits that pluralism is the main model
1 7Rof the Court’s case law relating to freedom of religion. Judge Tulkens sees in the 

recent case law o f the Court development o f  the principle o f pluralism taking “two main 

directions’’'^  ̂ which she labels (i) no arbitrary State interference'^'’ and (ii) State 

neutrality and im partiality.'*' However, the limitations inherent in a concept such as 

pluralism are apparent, as profound clashes o f rights are often generated:

Very often, pluralism entails a problem of conflicting human rights, which 

demands a serious and contextual examination. The conflict can be described as 

one between, on the one hand, the accommodation o f religious freedom claims, 

and on the other hand, individual liberties and fundamental rights o f others, such 

as for example the right to be treated equally.'*^

The conflict described by Judge Tulkens echoes the difficulty in balancing the aims o f 

secularism, as identified by Maclure and Taylor and discussed in Chapter 2. However, 

Tulkens submits that the ECtHR has also lately developed, in relation to recent 

sensitive issues, counter-models which could conflict with pluralism. Using striking 

language, she observes that the “main limitations to the right o f religious freedom (and

178 Franfoise Tulkens, “The European Convention on Human Rights and Church-State, Relations; 
Pluralism vs Pluralism” (2009) 30(6) Cardozo Law Review  2575, at 2579. Referring to Kokkinakis, she 
states: “Diversity o f  beliefs or convictions is a common good for the whole society” and “Freedom o f  
conscience is a ‘precious asset’ for the believers but also for the non-believers because it allows 
expression o f  one’s own identity”, 

ft/o', at 2580-2586.
This direction is exemplified by cases such M etropolitan Church o f  Bessarabia and Others v M oldova

Application No. 45701/99, (2002) 35 EHRR 306, Decision of 13 December 2001, as discussed in Section
1 o f  this Part.
181 This direction is embodied in several cases including Manoussakis v Greece discussed in Section 2 o f  
Part I, and education cases such as Folgero v Norway  Application No. 15472/02, (2008) 46 EHRR 47, 
Decision o f  29 June 2007 and Zengin v Turkey Application No. 1448/04, (2008) 46 EHRR 44, Decision  
o f 9 October 2007, discussed in Part IV o f this chapter.

Tulkens, note 178, at 2586.
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also the freedom of thought or conscience) are motivated by the need to protect
183democratic societies from the danger o f  Islam and sects”.

What does this assessment mean for Muslims in Europe? Will they ever fare well 

in front of the Strasbourg Court? When Islam is viewed with an attitude tantamount to 

mistrust, can Article 9 ECHR provide protection for the religious practices of Muslims? 

McGoldrick concludes on the basis of the Refah decision that should any State party 

adopt a sharia law system, it would be struck down as incompatible with democracy 

and with the ECHR.'^"' However, if many of the general areas of sharia law are 

problematic under the Convention, then McGoldrick considers that the better question
185might be: “What’s in the European Convention for Muslims who live in Europe?” 

Some of the positive aspects of the ECHR for Muslims include: the lack of discretion 

on the part of the State to detennine whether Islamic religious beliefs or the means used 

to express such beliefs are legitimate; the autonomy Muslims retain with regard to the 

selection of their leaders; the duty on States to remain neutral and impartial with respect 

to the fonnal legal recognition and registration of Islamic religious organisations; the 

protection afforded to religious associations by the principle of freedom of association 

and their ability to form legal entities.’*̂  To focus on the negative aspects of ECHR 

protection, it has been argued above that the headscarf cases stand out as questionable 

precedents. McGoldrick acknowledges that prohibitions on the headscarf “represent a 

line in the sand against, and a rejection of, an Islamic perspective that does not regard 

or treat women as equals” '*  ̂ but highlights “the reality which can be lost sight of ... 

that most Muslim women in most places in Europe can wear headscarves most of the 

time”.'^* McGoldrick sees in the ECHR, “a lot of protection for the religion and its 

various manifestations and expressions” and notes:

To those can be added the protections afforded by EU law and the domestic law 

of the state of their nationality of residence. If it can be demonstrated that the

Ibid, at 2587. Emphasis added. Judge Tulkens discusses Refah and agrees, at 2588, with academic 
assessments that it “implies a radical denial o f  any legal pluralism that pursues the accommodation o f  
Islamic law and human rights: it leaves no place [or] space for ‘compatibilisation’ o f  different legal 
traditions”. This assessment confirms the Court’s change o f  direction, brought about by fear o f aspects o f  
Islam, and fear o f  subversion o f  the Convention regime through legal pluralism involving sharia law.

McGoldrick, “Accommodating Muslims in Europe: From Adopting Sharia Law to Religiously Based 
Opt Outs from Generally Applicable Laws”, note 70, at 612,

Ib id  at 638.
Ibid, at 639-640. 

at 642.
Ib id  at 641.
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Convention, along with EU law and national laws, offers substantial protection 

for a wide spectrum o f Muslims, this might encourage Muslims to support the 

Convention as an accommodation strategy. It is submitted that from a broad 

historical perspective, and certainly from a comparative perspective, it would 

seem self-evident that the answer is that m odem  Europe can be a very positive
1 S Oand accommodating environment for Muslims.

It is submitted that the headscarf cases have achieved a level o f notoriety which has 

potentially tarnished the reputation o f the ECtHR with regard to Islam. In an era when 

“the relations between state and religion in Europe remain complex, checkered, and 

uneasy” , t h e  principle o f the margin o f appreciation has dictated that the Strasbourg 

Court has approved the measure o f distance between Church and State which each 

Contracting State specified. However, in other areas, the ECtHR has the potential to 

accommodate aspects o f religious freedom that may prove invaluable to Europe’s 

Muslims.

Moreover, there are signs that the doctrine o f reasonable accommodation of 

religious belief may further improve their lot.

4. IMPORTING CANADIAN REASONABLE ACCOMMODATION

In recent times, the CoE and the European Commission embarked upon a project which 

aimed to analyse the value o f the Canadian-brand o f reasonable accommodation in 

Europe, in response to the diverse identities o f European citizens.'®' Bosset and Foblets 

note that the concept o f reasonable accommodation “appears to be making an impact.

Ibid, at 639. To these com m ents the warning is added that more “extrem e” M uslim s m ight not find 
any protection at all in the terms o f  the ECHR:

,..[T ]h e  more strongly religious (o f  any denom ination) a person is, the more d ifficult it may be 
for them to accept generalised notions o f  ‘fair balance’ betw een the general interest o f  the 
com m unity and the interests o f  the individual (the search for w hich balance is inherent in the 
w hole o f  the C onvention) and considerations o f  reasonableness and proportionality that are central 
to European human rights jurisprudence.

Richard W . Bauman and Sarah L.M . W eingarten, “K eeping R eligious Fundamentalism Under Wraps: 
The Clothing Controversy In Selected  European Countries” (2006) 15(1) C onstitu tional F orum  1, at 13- 
14.
191 The project resulted in the publication o f  a book, Institu tional A ccom m odation  an d  the C itizen: L ega l 
and P o litica l In teraction  in a P lu ra lis t Society, Trends in Social C ohesion, N o. 21 (Strasbourg, Council 
o f  Europe, 2009).
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albeit discreetly”, in E u r o p e . T h u s  far, it is only in the context of disability under the 

Employment Equality Directive that there appears to be an express right to reasonable 

accommodation. However, the right can also be deduced from several ECtHR 

developments.'^^

From a global analysis of the ECtHR’s jurisprudence in relation to religion, one 

can discern that the reasoning of the Court approximates to a reasonable 

accommodation approach in certain regards. For instance, the proportionality doctrine 

plays a role which is similar to the undue hardship test, insofar as all rights and 

circumstances are taken into account in the balancing act involved in deciding whether 

an interference with religious freedom was “necessary in a democratic society”. 

There are two fiirther routes for importation of the reasonable accommodation doctrine. 

However, it must be borne in mind that the margin of appreciation doctrine and the 

somewhat limited supervisory role of the ECtHR will tend to limit the innovation of the 

Court in this regard.

(i) A Duty to Treat Different People Differently

The decision in Thlimmenos v Greece is an example of the ECtHR’s recognition of the 

Aristotelian concept of e q u a l i t y . I n  1983, the Athens Pennanent Anny Tribunal 

convicted the applicant, a Jehovah’s Witness, of insubordination for having refused to 

wear the military unifomi at a time of general mobilisation. His refusal was grounded 

on his religious beliefs, which included pacifism. In 1988, the applicant sat a public 

examination for the appointment of 12 chartered accountants, and came second among 

60 candidates. However, the Executive Board of the Greek Institute of Chartered 

Accountants refused to appoint him on the ground that he had been convicted of a

Pierre Bosset and Marie-Claire Foblets, “Accommodating diversity in Quebec and Europe: different 
legal concepts, similar results?” in. Institutional Accommodation and the Citizen, ibid, 37, at 37.

Several contributors emphasised that reasonable accommodation should be buttressed by various 
policy projects such as projects o f intercultural dialogue, interaction and participation. See Christoph 
Eberhard, “Intercultural dialogue: a tool and framework for action for opening up to otherness in public 
policies and social services?” ibid, 275, and Myriam Jezequel, "Training in intercultural competences to 
accommodate differences in public services -  Issues involved” in Institutional Accommodation and the 
Citizen, ibid, 295.
'^Uhid, at 151:

[0]ne could argue that if a provision, which is justified by a legitimate objective, impairs the 
religious freedom o f certain individuals and that an accommodation would allow the avoidance o f  
such an impairment without at the same time compromising the intended aim, this second solution 
should be favoured because it represents the less restrictive means o f achieving the objective.

Application No. 34369/97, (2001) 31 EHRR 15, Decision o f  6 April 2000.
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serious c r i m e . T h e  applicant complained that the law excluding persons convicted o f  

a serious crime from this appointment did not distinguish between persons convicted as 

a result o f  their religious beliefs, and persons convicted on other grounds. He invoked 

Article 14 ECHR taken in conjunction with Article 9.'^  ̂ The Court upheld Mr 

Thlim m enos’ complaint and held:

The Court has so far considered that the right under Article 14 not to be 

discriminated against in the enjoyment o f  the rights guaranteed under the 

Convention is violated when States treat differently persons in analogous 

situations without providing an objective and reasonable justification ... 

However, the Court considers that this is not the only facet o f  the prohibition o f  

discrimination in Article 14. The right not to be discriminated against in the 

enjoyment o f  the rights guaranteed under the Convention is also violated when 

States without an objective and reasonable justification fail to treat differently 

persons whose situations are significantly different.’ *̂

Thus, the Court considered that provision should have been made for exceptions, and 

recognised that treatment can be unequal because those in the same situation are treated 

differently, or because those who are different are treated the same.'^^ This concept o f  

equality is at the centre o f  Canadian reasonable accommodation.

Ibid, ax [7-8], 
at [33],

Ibid, at [44],
Furtherm ore, the 2009 case o f G h r  v Sw izerland  Application No. 13444/04, Decision o f  30 April 

2009 (Note, this decision is available only in French), contains reasoning which am ounts to a positive 
obligation o f  reasonable accom m odation, albeit in the context o f  disability. The applicant was declared 
unfit for military service as he was suffering from diabetes. He was subsequently not perm itted to 
conduct alternative civilian service, as this was available for conscientious objectors only. The applicant 
received an order to pay the m ilitary-service exem ption tax. He challenged this, and the Federal Tax 
A dm inistration recom m ended that additional exam inations be carried out to ascertain whether he was at 
least 40%  disabled, the legal threshold for a “m ajor disability” and for non-liability to the tax. Two expert 
reports found that his degree o f  disability was lower than 40%. W hen his case reached the ECtHR, the 
applicant relied on Article 14 taken in conjunction with Article 8. He claim ed that he suffered dual 
discrim ination, as he had been prevented from perform ing his service, despite having always stated his 
w illingness to do so, while being obliged to pay the exem ption tax as his disability was not considered 
serious enough. The Court drew on certain practices observed in Europe, and noted the possibility o f 
alternative service in the arm ed forces which entailed less physical effort and were com patible with the 
restrictions posed by a partial disability -  in this case, the need to inject insulin four tim es a day. It was 
held that a person with a disability should also be perm itted to carry out civilian service, w ithout that 
option being reserved for conscientious objectors alone. In the event, the ECHR unanim ously concluded 
that the case involved discrimination. The Court concluded that there had been a violation o f  Article 14 
taken in conjunction with Article 8, finding that the applicant had been the victim o f discrim inatory 
treatm ent as there had been no reasonable justification for the distinction made by the Swiss authorities 
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(ii) Avoiding Indirect Discrimination

As noted by Tobler,^®' for many years, “the attitude o f the European Court of Human

Rights to indirect discrimination was rather hesitant”. The first proper signs of the
202concept taking root were evident in the 2005 case of Hoogendijk v The Netherlands, 

where indirect sex discrimination was found. The Court stated:

...[W jhere an applicant is able to show, on the basis of undisputed official 

statistics, the existence of a prima facie indication that a specific rule -  although 

fonnulated in a neutral manner -  in fact affects a clearly higher percentage of 

women than men, it is for the respondent Government to show that this is the
203result of objective factors unrelated to any discrimination on grounds of sex.

The case of DH and others v Czech Republic^^'^ is generally recognised as the clearest 

endorsement of indirect discrimination at the ECtHR level. The applicants alleged 

indirect discrimination due to the fact that in their town, a Roma child was 27 times 

more likely than a similarly situated non-Roma child to be assigned to a special school 

for mentally disabled c h i l d r e n . T h i s  disparity arose from the fact that Roma children 

were academically tested by exams which were designed for the majority population, 

and which had not been tailored for the cultural and linguistic obstacles faced by Roma 

children. The ECtHR noted that “as a result of their turbulent history and constant 

uprooting the Roma have become a specific type o f disadvantaged and vulnerable 

minority ... they therefore require special protection”. T h e  Court continued:

betw een persons w ho were unfit for service and not liable to the tax in question and those who were unfit 
for service but were nevertheless obliged  to pay the tax. H ow ever, the true novelty o f  the case rests on its 
accom m odationist reasoning, w hich could be transposed to the domain o f  religious practice.

See generally. Chapter 3.
Christa Tobler, Lim its an d  po ten tia l o f  the concept o f  indirect d iscrim ination , European network o f  

legal experts in the non-discrim ination field (European C om m ission , Directorate-General for 
E m ploym ent, Social Affairs and Equal Opportunities, 2008), at 14.

A pplication N o. 58641/00 , (2005) 40 EHRR SE 22, D ecision  o f  6 January 2005.
^^^Ibid

A pplication N o. 57325/00 , (2008) 47 EHRR 3, D ecision  o f  7 February 2006. 
at [134].

Ibid, at [182].
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The appHcants’ allegation in the present case is not that they were in a different 

situation from non-Roma children that called for different treatment or that the 

respondent State had failed to take affirmative action to correct factual 

inequalities or differences between them {Thlimmenos, cited above, § 44; and Stec 

and Others, cited above, § 51). In their submission, all that has to be established 

is that, without objective and reasonable justification, they were treated less 

favourably than non-Roma children in a comparable situation and that this 

amounted in their case to indirect discrimination.

The Court concluded that there had been a violation in the instant case of Article 14 of 

the Convention, read in conjunction with Article 2 of Protocol No. 1;

In these circumstances and while recognising the efforts made by the Czech 

authorities to ensure that Roma children receive schooling, the Court is not 

satisfied that the difference in treatment between Roma children and non-Roma 

children was objectively and reasonably justified and that there existed a 

reasonable relationship of proportionality between the means used and the aim 

pursued.^®*

It is clear that this analysis of the particular needs of Roma children resembles the 

reasonable accommodation doctrine, and therefore it is submitted that Article 14 and 

the concept of non-discrimination ought to be invoked and pleaded with greater force in 

fiature ECtHR c a se s .H o w e v e r , it must be recognised that it will be difficult to steer 

the Court towards use o f Article 14 in Article 9 freedom of religion cases. As Henrard 

notes, the Court’s case law “cannot be said to embrace indirect discrimination and

""'/hW ,at[183].
H id, aX [208],
Bribosia, R ingelheim  and Rorive conclude;

W hereas freedom  o f  religion, as interpreted by the Court to this date, does not provide fertile 
grounds for the developm ent o f  a duty o f  reasonable accom m odation, the rule o f  non
discrim ination established by Article 14 seem s more promising. Indeed, since the Thlim m enos 
decision, the Court has, in principle, recognized that there can be discrimination w hen the State, 
without any reasonable and objective justification, refrains from adapting a general rule, if  
necessary by introducing exceptions, to avoid affording the sam e treatment to peop le w ho are 
differently situated w here such treatment disadvantages people practicing a certain religion. 

Emmanuelle Bribosia, Julie R ingelheim  and Isabelle Rorive, “R easonable A ccom m odation For R elig ious  
Minorities: A  Prom ising Concept For European Antidiscrim ination Law?” (2010) 17(2) M aastrich t 
Journal o f  E uropean an d  C om parative L aw  137, at 156.
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shows that it is still profoundly struggling with the concept o f indirect

discrimination” .^'^ The track record o f the EU is far better, as evidenced by equality

directives which have been implemented in Member States and which contain clear
211prohibitions against indirect discrimination. However, the Strasbourg Court has

demonstrated time and time again that it prefers to analyse religious cases under Article

9 ECHR. If there is no interference with Article 9, or it can be justified, then that is the

end o f the matter, and the question o f discrimination is not entertained. One explanation
212for this approach is the Court’s poor conception o f minority rights. There are other 

CoE bodies which arguably display a greater concern for equality for those in the
213minority, such as the European Committee o f Social Rights (ECSR). Furthermore, 

documents such as the Framework Convention for the Protection o f National Minorities 

(FCNM) also hold promise.^'"' However, there may be a distance to travel before the 

ECtHR demonstrates a determination to eradicate discrimination in relation to the 

enjoyment o f religious freedom.

At this juncture, the ECtHR’s approach to the accommodation o f Islam in the 

three selected fields o f employment, education and healthcare shall be analysed.

III. THE ECtHR, RELIGION AND EMPLOYMENT

For the following analysis, ECtHR cases concerning religion and employment shall be 

classified as falling into three broad categories: requests for time off for religious 

observance; objections to carrying out certain work tasks; and requests to wear religious 

symbols.^’  ̂ Following examination o f the case law o f the Court in this area, the overall 

approach o f the ECtHR shall be critiqued.

Kristin Henrard, E qual R ights versus S pecia l R ights? M inority P ro tec tion  a n d  the P roh ib ition  o f  
D iscrim ination  (European C om m ission, Directorate-General for E m ploym ent, Social Affairs and Equal 
Opportunities, 2007), at 42.

See Chapter 6, Part I.
See Henrard, note 210, at 67-68.
N ote 6.
See Lidija R. Basta Fleiner, “Participation rights under the Framework C onvention for the Protection  

o f  National M inorities (FCNM ): towards a legal framework against social and econom ic discrim ination” 
in Institu tional A ccom m odation  an d  the C itizen, note 191, 67.

There are o f  course other areas o f  relevance to accom m odation. For instance, a 2008 decision from the 
Slovenian A dvocate o f  the Principle o f  Equality concerned the issue o f  halal food. An em ployer provided  
m eals for em ployees, and also issued a m onthly allow ance to em ployees w ho could prove the need for 
alternative meals on medical grounds. The m eals that were provided often included products derived  
from pork meat or fat. A  M uslim  em ployee who requested and w as refused the allow ance was deem ed to 
have suffered indirect discrimination. It is noteworthy that the A dvocate reasoned that extending the
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1. TIME OFF FOR RELIGIOUS OBSERVANCE 

(i) No infringement: State as employer

The first case to deal with the issue of the protection of Article 9 rights within an 

employment relationship was X  v United Kingdom, known as the Ahmad decision. 

The applicant was employed by the Inner London Education Authority (ILEA) as a 

primary teacher. He requested leave from work for approximately 45 minutes each 

Friday in order to attend a nearby mosque. Pennission was refiised and Ahmad claimed 

that because of this, he was forced to relinquish his full-time position, and instead take 

up a part-time position. For the remainder of his contract, his salary was deducted for 

every Friday afternoon that he was absent.

In examining the applicant’s claim that there had been interference with his rights 

under Article 9, the European Commission of Human Rights noted first that it was 

disputed whether the applicant’s attendance at the mosque was a “necessary part” of his 

religious practice. The Government submitted that Islam would have permitted the 

applicant’s absence from the mosque because of his contractual ob l i g a t i o n s .Ah mad  

stated that it is the religious duty of every Muslim if “considerations of distance pernnit” 

to attend a mosque for this purpose. He argued that a “mere contractual obligation 

cannot excuse absence -  a man cannot willingly put himself into a position where he 

cannot attend”. '̂* He stated that when he commenced his employment with the ILEA in 

1968 there was only one mosque in the London area, and it was physically impossible 

for him to combine work and Friday prayers. However, after a transfer in 1974, he 

found himself nearer to mosques, and he was then obliged to attend Friday prayers.

In response to these arguments, the Commission found that Ahmad had in 1968, 

“of his own free will, accepted teaching obligations under his contract with the ILEA”, 

and that it was as a result of this contract that he found himself unable to both work

provision o f  the allow ance to those workers w ho cannot consum e certain m eals due to their beliefs w ould  
not represent a “disproportionate burden for the firm” and w ould result in the em ployer’s conform ance to 
the principle o f  equal treatment and the rectification o f  the violation o f  the prohibition o f  discrimination. 
See  A dvoca te  o f  the P rin cip le  o f  E quality (Slovenia), D ecision  N o. U E M -0921-1/2008-3 , 28 A ugust 
2 008 , English summary available at
http://infoportal.fra.europa.eu/InfoPortal/caselaw FrontEndA ccess.do?id=358 (visited 30 D ecem ber  
2011).

V U nited  K ingdom  Application N o. 8160 /78 , (1982) EHRR 126, C om m ission D ecision  o f  12 March 
1981.

Ibid, at [6],
Ibid, at [8],
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with the ILEA and to attend Friday p ra y e rs .^ T h e  Commission considered relevant the 

fact that he had not disclosed the existence o f the requirement to take time off work 

during the first six years o f his employment.^^° It considered that “even if  such religious 

obligation were assumed”, it could not justify the applicant’s claim /^ ' In this regard, 

the ECtHR noted that the protection afforded by Article 9 was not absolute. It was 

subject to the limitations set out in Article 9(2), and moreover it may, “as regards the 

modality o f a particular religious manifestation, be influenced by the situation o f the 

person claiming that freedom”.̂ ^̂  The applicant was a person with “special contractual 

obligations”,̂ ^̂  and the ILEA was “in principle entitled to rely on its contract” .

Importantly, the Commission stated that a question arising under Article 9 was
• • 225whether the ILEA had given “due consideration to his religious position” . However,

the “due consideration” point was dealt with rather succinctly. Again, the Commission

considered it relevant that Ahmad “had at no time before and during the first six years

o f his employment brought to the attention o f the ILEA his wish to have time off during

nomial school hours for attending prayers at the mosque”. I t  was stated that he

“remained free to resign if  and when he found that his teaching obligations conflicted

with his religious duties” . T h e  applicant submitted that his case could have been

solved through a re-arrangement o f the school timetable facilitating his absence for 45
228minutes at the beginning o f afternoon sessions on Fridays. The Commission 

expressed sympathy for the position o f the school authorities, and it was noted that the 

“complex education system o f the United Kingdom was during the relevant time faced
229with the task o f  gradual adaptation to new developments in its society” . In this 

regard, the Comm ission’s task was not “to substitute for the assessment by the national 

authorities o f what might be the best policy in this field but only to examine whether 

the school authorities, in relying on the applicant’s contract, arbitrarily disregarded his

Ibid,  at [9],
Ibid.  The C om m ission did not find it necessary to pursue this matter further, e.g. by obtaining expert 

evidence as suggested by the applicant.
Ibid, a l [ \ 0 ] .  
l b i d , a t [ \ \ ] .
Ibid, at l \ 2] .

- - U b i d , a t [ \ 3 ] .
^^-U bid
-^^Ib id ,a i [ \4 ] .

Ibid, at [ \ 5].
Ibid,  at [16],

^-Ubid,  at [19],
193



freedom of religion”. The Commission noted that on a past occasion when the 

applicant was allowed to be absent, “serious difficulties arose”, although there was no 

elaboration on this point.^^' There was a failure to examine in any detail the applicant’s 

contention regarding the adjustment to his timetable. In conclusion, it was found that 

neither the ILEA nor the schools “in their treatment of the applicant’s case on the basis 

of his contract” had failed to give due consideration to his freedom of religion. 

Accordingly, there was no interference with the applicant’s freedom of religion under 

Article 9(1).^^^

Turning briefly to consider the application of Article 14 in conjunction with 

Article 9 of the Convention, the Commission found no violation and remarked that it 

did not appear that he was “either individually or as a member of his religious 

community treated less favourably by the education authorities than individuals or 

groups of individuals placed in comparable situations”.̂ ^̂

Finally, in a somewhat apologist statement, the Commission observed in respect 

of religious and public holidays that in most countries, “only the religious holidays of 

the majority of the population are celebrated as public holidays. Thus Protestant 

holidays are not always public holidays in Catholic countries and vice versa”. T h e r e  

being no breach of Articles 9 or 14, the application was manifestly ill-founded and 

inadmissible.

The Ahmad case was followed by Konttinen v Finland?^^ The applicant in this 

case was a Seventh-day Adventist who worked for the Finnish State Railways. This 

religion requires refraining from work on the Sabbath; which is Saturday, and which 

begins at sunset on Friday. Accordingly, on some six occasions, Konttinen left work on 

Friday before his shift was due to end, and he was dismissed as a consequence. Before 

the European Commission of Human Rights, the applicant complained of a violation of 

Article 9. He pointed out that the conflict between his duty to respect his religious 

convictions and his working hours only arose about five times a year due to the early 

sunset in the wintertime. He sought to have these wintertime evening shifts swapped for 

Friday morning shifts, and to make this up by working Friday evening summertime

Ihid,iA  [21],
at [22]-[23].

Ibid, at [27].
^^Uhid,at [28].

Application No. 24949/94, (1996) 87 DR 68, Commission Decision o f  3 December 1996. Hereafter 
referred to as Kontinnen.
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shifts. Furthermore, Konttinen invoked Article 14, and complained that his dismissal 

discriminated against him, since under Finnish legislation on working hours, the weekly 

holiday falls on Sunday, which is the holy day for the main religious communities in 

Finland. He argued that as a result o f the strength o f the Evangelical-Lutheran State 

Church in Finland, tolerance o f other religious denominations was poor, and that this 

was evident in the State Railways’ inflexible attitude.^^^ However, in its submissions, 

the employer argued that it was entitled to rely on the employment contract which the 

applicant had signed without reservations in 1986. He joined the Seventh-day Adventist 

Church in 1991, and at this point he was free to resign if  he considered that his 

employment duties were incompatible with his faith. It was also argued that he could 

also have taken the particular problematic Fridays off, that efforts to transfer him to 

another position had failed, and that changing the work schedule would have led to 

inconveniences for both the employer and for co-workers.

The Commission found that the applicant, as a civil servant o f the State Railways, 

“had a duty to accept certain obligations towards his employer, including the obligation 

to observe the rules governing his working hours” . In a key passage, the Commission 

made a fine distinction relating to the reason for the applicant’s dismissal, divorcing the 

act o f disobedience from its religious motivations:

In these particular circumstances the Commission finds that the applicant was not 

dismissed because o f his religious convictions but for having refused to respect 

his working hours. This refusal, even if  motivated by his religious convictions, 

cannot as such be considered protected by Article 9 para. 1 (Art. 9-1) ... Nor has 

the applicant shown that he was pressured to change his religious views or 

prevented from manifesting his religion or belief

The Commission would add that, having found his working hours to 

conflict with his religious convictions, the applicant was free to relinquish his 

post. The Commission regards this as the ultimate guarantee o f  his right to

He argued that he w as performing ordinary clerical duties not requiring his availability at a specific  
hour, and furthermore, that the proposed adjustments to his work schedule concerned at m ost three and a 
h a lf hours on five Friday afternoons per year. He claim ed that his em ployer w as adamantly against 
alternative arrangements, such as his proposal to com pensate the lost working hours by giving up an 
equivalent part o f  his vacation or days o f f

A pplication N o. 24949/94 , (1996) 87 DR 68, C om m ission D ecision  o f  3 D ecem ber 1996, at [1].
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freedom o f  religion.

The Com m ission endorsed the “freedom to resign” principle.^^^ In sum, there was no 

indication that the applicant’s dismissal interfered with the exercise o f  his rights under 

Article 9(1), and it followed that this complaint was manifestly ill-founded.^'**'

Unlike in Ahmad, the Com m ission had scant regard to the question o f  whether the 

State Railways had given “due consideration” to the applicant’s freedom o f  religion. 

The finer points about potential adjustments to timetables do not appear to have been 

considered. Together, the Konltinen  and Ahm ad  decisions fixed a low duty on the State 

as an employer to take cognisance o f  the religious needs o f  its e m p l o y e e s . T h e  

principles were subsequently extended to the private sector.

(ii) Extension of principles to private employers

Stedman v U nited Kingdon?'^^ was the first case in this area that involved a private

This is discussed in greater detail in Chapter 7, Part I.
Ibid, at [2]. In respect o f  Article 14, the Commission briefly considered the complaint in conjunction 

with Article 9. It was remarked that while the Finnish legislation on working hours provides that the 
weekly day o f  rest is usually Sunday, this legislation did not contain provisions “which would guarantee 
to members o f  a certain religious community any absolute right to have a particular day regarded as their 
holy day”. Therefore, the applicant had not been treated differently in comparison with members o f  other 
religious communities, and there was no violation o f Article 14 taken in conjunction with Article 9.

See also the subsequent case o f  Kalag  v Turkey Application No. 20704/92, (1997) 27 EHRR 552, 
Decision o f  1 July 1997, which concerned a Muslim judge advocate in the Turkish air force. The 
Supreme Military Council in Turkey ordered the compulsory retirement o f  several officers, including Mr 
Kala?, for breaches o f  discipline and scandalous conduct. It was alleged that his conduct and attitude 
“revealed that he had adopted unlawful fundamentalist opinions”. The applicant claimed that he had been 
removed from his post on account o f his religious convictions, in breach o f Article 9. In particular, his 
alleged membership o f  the Muslim fundamentalist Suleyman sect. In rejecting the applicant’s claim, the 
Court appeared to adopt elements both o f  the Ahmad  and the Konttinen approach in its reasoning. 
Appearing to follow the Ahmad  line o f  argument, the Court found, at [27], that “in exercising his freedom 
to manifest his religion, an individual may need to take his specific situation into account”, and at [28], 
that by choosing a military career Kala9 “was accepting o f  his own accord a system o f military discipline 
that by its very nature implied the possibility o f  placing on certain o f  the rights and freedoms o f  members 
o f  the armed forces limitations incapable o f  being imposed on civ ilians....” States were permitted to 
adopt disciplinary regulations forbidding certain types o f  conduct, “in particular an attitude inimical to an 
established order reflecting the requirements o f  military service”. It was noted that the applicant had been 
able to fulfil the obligations which constituted normal forms through which a Muslim practised his 
religion. He was permitted to pray five times a day, to observe Ramadan and to attend Friday prayers at 
the mosque. Echoing the reasoning in Konttinen, the Court found, at [30], that in any event the applicant 
was not dismissed due to his religious beliefs but due to his ensuing “conduct and attitude”. Therefore, 
the compulsory retirement did not amount to an interference with Article 9 since it was not prompted by 
the way the applicant manifested his religion.

Application No. 29107/95, (1997) 23 EHRR CD 168, Commission Decision o f 9 April 1997. 
Hereafter referred to as Stedman.
196



employer. The applicant was a Christian who commenced employment as an assistant 

m anager in a branch o f a travel agency in August 1990. From December 1991, the staff 

at the travel agency were required to work on Sundays. In April 1992, the applicant 

gave one month’s notice that she was no longer willing to work on Sundays, which she 

considered should be a day devoted to non commercial, family and religious activities. 

In May 1992, she was told that her contract o f employment was to be amended to 

include Sunday as a normal working day, on a rota basis. The applicant refused to sign 

the new contract and she was dismissed shortly thereafter.

The Commission noted that Stedman was dismissed by a private company, and 

therefore the UK was “not directly responsible for her dismissal” . H o w e v e r ,  the 

Commission noted the indirect horizontal effect o f ECHR rights, whereby the State may 

be held responsible for a failure to protect individuals from interference by other 

individuals with a Convention right.^'''’ The Commission also noted the positive duty on 

the State to ensure the peaceful enjoyment o f the right guaranteed under Article 9 to the 

holders o f those beliefs and d o c t r i n e s . T h e  Commission followed Konttinen and 

found that the applicant was dismissed for “failing to agree to work certain hours rather 

than for her religious belief as such and was free to resign and did in fact resign from 

her employment” .̂ "*̂  Again, the question o f whether the employer had given “due 

consideration” to the applicant’s exercise o f her religious freedom was not addressed. 

The applicant’s Article 14 argument was also rejected and therefore the whole 

application was declared manifestly ill-founded and inadmissible.

Finally, the ECtHR precedent on substantiating entitlement to a holy day is

a t [ l ] ,
Ihid. The Court referred to Young, Jam es an d  W ebster v the U nited  K ingdom  Application N o. 

7511/76 , 7743/76 , (1982) 4 EHRR 293, D ecision  o f  13 A ugust 1981, a case involving freedom o f  
association under A rticle 11 (See Part I, Section 2 o f  this chapter), where the Court held at [49]:

Under Article 1 (art.l) o f  the C onvention, each Contracting State ‘shall secure to everyone within  
[its] jurisdiction the rights and freedom s defined in ...[th e] C onvention’; hence, if  a violation o f  
one o f  those rights and freedom s is the result o f  non-observance o f  that obligation in the 
enactm ent o f  dom estic legislation, the responsibility o f  the State for that violation is engaged.

Ibid. The Court referred here to O tto-P rem inger-Institu t v A ustria  Application N o. 13470/87, (1995)  
19 EHRR 34, D ecision  o f  25 N ovem ber 1994, at [47].

Ibid.
The applicant claim ed that Christians are not given  the status o f  a minority racial group and thus have 

less protection than, for exam ple, M uslim s, in respect o f  religious holy days. The Court dism issed this 
argument and held, at [3]:

The dism issal was not based on her religious convictions as such, but on the fact she refused to 
sign a contract w hich contained terms (w orking on a Sunday), with w hich she disagreed. N or is 
there any appearance on the facts as submitted by the applicant, that she was treated in any w ay  
differently from em ployees o f  any other religious conviction.
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worthy o f consideration. In Kosteski v The Former Yugoslav Republic o f  Macedonia, 

the ECtHR examined the position of an employee who claims entitlement to time o ff  

work on potentially suspect grounds. The Court stated that where an employee sought 

to rely on a particular exemption, it was not oppressive or in fundamental conflict with 

freedom o f conscience to require some level o f substantiation. '̂^^

2. CONSCIENTIOUS OBJECTIONS

The approach taken by the ECtHR towards the rights o f individuals to “conscientiously 

objecf’ to certain conduct is a dimension, albeit an underdeveloped one,^^  ̂ o f the 

protection o f freedom o f “thought, conscience and religion” under Article 9. In the 

employment context, the case o f Pichon and Sajous v France^^  ̂ merits note. In this case 

the applicants were the joint owners o f a phannacy who were convicted o f the offence 

of refusing to sell contraceptives on a doctor’s p r e s c r i p t i o n . T h e  applicants

Application No. 55170/00, [2006] ECHR 403, Decision o f  13 April 2006. Hereafter referred to 
Kosteski.

The case concerned an applicant who failed to appear at work, and who justified  his absence for the 
day by claim ing that he had celebrated a M uslim religious holiday Bayram, which was a public holiday 
for the citizens o f M uslim faith. In Strasbourg, he com plained that a fine imposed on him was in breach 
o f  Article 9 taken alone and in conjunction with Article 14. The Government argued, at [36], that since 
the applicant was requesting the exercise o f  a right, it was not enough for him subjectively to assert the 
position. It was contended that he had no knowledge o f  the M uslim faith, did not follow its diet and that 
he had previously been observing non-working Christian holidays. The following passage, at [39] reveals 
the attitude of the ECtHR to K osteski’s claim that the State had interfered with his inner sphere o f  belief 
in requiring him to prove his faith:

W hile the notion o f  the State sitting in judgm ent on the state o f  a citizen’s inner and personal 
beliefs is abhorrent and may smack unhappily o f  past infamous persecutions, the Court observes 
that this is a case where the applicant sought to enjoy a special right bestowed by M acedonian law 
which provided that M uslims could take holiday on particular days, including the Bayram festival 
in issue in the present case ... In the context o f  em ploym ent, with contracts setting out specific 
obligations and rights between em ployer and em ployee, the Court does not find it unreasonable 
that an em ployer may regard absence w ithout perm ission or apparent justification as a disciplinary 
matter. W here the em ployee then seeks to rely on a particular exemption, it is not oppressive or in 
fundamental conflict w ith freedom o f conscience to require some level o f  substantiation when that 
claim  concerns a privilege or entitlem ent not com m only available and, if  that substantiation is not 
forthcoming, to reach a negative conclusion....

The Court made reference to cases concerning conscientious objection where the authorities m ay 
legitim ately require strong evidence o f  genuine religious objections to justify  exem ption from the civil 
duty o f military service: e.g. N. v Sweden  A pplication No. 10410/83, (1985) 40 DR 203, Com m ission 
Decision o f  11 October 1984 and Raninen v F in land  Application No. 20972/92, (1997) 26 EHRR 563, 
Com m ission D ecision o f  7 M arch 1996, and concluded that there had been no violation o f  ECHR rights.

See Part I o f  this chapter.
Application No. 49853/99, 2001-X ECHR, D ecision o f 2 October 2001. H ereafter referred to as 

Pichon.
Before the Bordeaux Police Court, the pharm acists relied on Article L 645 o f  the Public Health Code, 

under which pharm acists were not required to supply single or com pound preparations based on 
oestrogens. The Court noted the following:
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complained under Article 9 that their right to freedom of religion had been disregarded 

by the domestic courts. The ECtHR rejected this complaint. It was noted that Article 9 

lists a number of fonns which manifestation of one’s religion or belief may take. The 

Court continued;

However, in safeguarding this personal domain, Article 9 of the Convention does 

not always guarantee the right to behave in public in a manner governed by that 

belief. The word ‘practice’ used in Article 9 § 1 does not denote each and every 

act or form of behaviour motivated or inspired by a religion or a belief.

The Court held;

...[A]s long as the sale of contraceptives is legal and occurs on medical 

prescription nowhere other than in a phannacy, the applicants cannot give 

precedence to their religious beliefs and impose them on others as justification for 

their refusal to sell such products, since they can manifest those beliefs in many 

ways outside the professional sphere.

It followed that the applicants’ conviction for refusal to sell did not interfere with the 

exercise of the rights guaranteed by Article 9 ECHR, and that the application was 

manifestly ill-founded.

3. RELIGIOUS SYMBOLS IN THE WORKPLACE

The case of Dahlab v Switzerland, i s  the key decision on the ECtHR’s attitude to 

religious symbols and clothing as worn by employees in the workplace. Dahlab was 

introduced earlier for its negative description of the headscarf which would be

A rticle L 645, on w hich the defendants rely, does not in any w ay concern contraceptive m edicines 
but only abortifacients; the products that the applicants had refused to supply were contraceptive 
m edicines ‘w hich [could] not be regarded as the equivalents o f  abortifacients’. The Police Court 
added: ‘Ethical or religious principles are not legitim ate grounds to refuse to sell a contraceptive. 
There is no legislation w hich authorises pharmacists to refuse to supply contraceptives, unlike the 
provisions relating to doctors, m idw ives and nurses as regards the termination o f  pregnancy 
(Article L 602-8 o f  the Public Health C ode)’.

■^^Application N o. 42393 /98 , 2001-V  ECHR 449 , D ecision  o f  15 February 2001.
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incorporated into the landmark §ahin case?^^

Dahlab concerned a primary school teacher in a State school who while originally 

a Catholic, converted to Islam and started to wear an Islamic headscarf in the 

classroom. Before the ECtHR, the applicant submitted that a measure prohibiting her 

from wearing a headscarf in the performance of her teaching duties infringed her 

freedom to manifest her religion under Article 9, and discriminated against her contrary 

to Article 14. The Swiss Government relied primarily on the principle that State schools 

were non-denominational, and argued that the applicant “had chosen to pursue her 

profession as a teacher at a State school, an institution that was required to observe the 

principle of secularism”.

Significantly, and in a departure from previous cases, the ECtHR appears to have 

implicitly accepted that there was an interference with the applicant’s freedom of 

religion under Article 9(1), insofar as it examined only whether the limitation imposed 

on her freedom was valid under Article 9(2). Given the past jurisprudence in this area, it 

would not have been surprising if the Court accepted the freedom of contract argument 

put fon\'ard by the Swiss government in the following tenns: “[a]s a teacher at a State 

school, the applicant had freely accepted the requirements deriving from the principle 

of denominational neutrality in schools” .̂ ^̂

Moving on to the Article 9(2) analysis, the Court answered the applicant’s 

allegation that the measure did not pursue a legitimate aim by briefly stating that the 

aims pursued were “the protection of the rights and freedoms of others, public safety 

and public order”.̂ *̂ The key analysis was whether the measure was “necessary in a 

democratic society”. The Court reiterated that the Contracting States have a certain 

margin of appreciation, but that this margin is subject to European supervision. The 

Court’s task was to determine whether the measures taken at national level were

See Part II, Section 2.
Ibid, at [1], A rticle 27 § 3 o f  the Federal Constitution o f  29 M ay 1874 reads;

It shall be possib le for m em bers o f  all faiths to attend State schools without being affected in any 
w ay in their freedom o f  conscience or belief.

Section 6 o f  the Canton o f  G eneva Public Education Act o f  6 N ovem ber 1940 provides:
The public education system  shall ensure that the political and religious b eliefs o f  pupils and 
parents are respected.

Section 120(2) o f  the Public Education A ct provides;
C ivil servants must be lay persons; derogations from this provision shall be permitted only in 
respect o f  university teaching sta ff  

^-^^Ibid.



justified in principle and proportionate to the legitimate aim pursued. The ECtHR relied
259heavily on the decision o f  the Swiss Federal Court in this analysis.

The Court noted that Dahlab converted to Islam in 1991, by which time she had

been teaching for more than a year. She wore an Islamic headscarf for approximately

three years without any action being taken by the head teacher or the district schools

inspector or any comments being made by parents. The Court observed the implication

“that during the period in question there were no objections to the content or quality o f

the teaching provided by the applicant” .̂ ^̂  However, despite the observation that there

had been no trouble, the Court went on to state that it was “very difficult to assess the

impact that a powerful external symbol such as the wearing o f a headscarf may have on

the freedom o f conscience and religion o f very young children”. T h e  pupils being

taught by Mrs Dahlab were aged between four and eight; “an age at which children
262wonder about many things and are also more easily influenced than older pupils” . 

The headscarf might have “some kind o f proselytising effect”, since it seemed to be 

imposed on women by a precept in the Koran which “is hard to square with the 

principle o f gender equality”, and the Court concluded that it was “difficult to reconcile 

the wearing o f an Islamic headscarf with the message o f tolerance, respect for others 

and, above all, equality and non-discrimination that all teachers in a democratic society 

must convey to their pupils” . I n  concluding that the measure was “necessary in a 

democratic society” the Court held;

Accordingly, weighing the right o f a teacher to manifest her religion against the 

need to protect pupils by preserving religious hannony, the Court considers that, 

in the circumstances o f the case and having regard, above all, to the tender age o f 

the children for whom the applicant was responsible as a representative o f the

Ibid. The Court noted that the Federal Court held that the measure w as justified “by the potential 
interference with the religious beliefs o f  her pupils, other pupils at the school and the pupils’ parents, and 
by the breach o f  the principle o f  denominational neutrality in schools”. The Court also noted that the 
Federal Court held that State school teachers were “both participants in the exercise o f  educational 
authority and representatives o f  the State”, and that they had “w eighed the protection o f  the legitim ate 
aim o f  ensuring the neutrality o f  the State education system  against the freedom to m anifest o n e’s 
religion”. The ECtHR concluded that “religious beliefs were fully taken into account in relation to the 
requirements o f  protecting the rights and freedom s o f  others and preserving public order and safety” and 
that “the decision in issue w as based on those requirements and not on any objections to the applicant’s 
religious beliefs”.

Ib id
Ibid.
Ibid.

-^^Ibid.
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State, the Geneva authorities did not exceed their margin o f appreciation and that 

the measure they took was therefore not unreasonable.^^'*

Finally, the applicant alleged that that the prohibition amounted to discrimination 

on the ground o f sex within the meaning o f Article 14 o f the Convention. However, the 

Court dismissed this argument, holding that the headscarf measure was not directed at 

her as a woman, “but pursued the legitimate aim of ensuring the neutrality o f the State 

primary-education system”. I t  was noted that the measure could be applied to a man 

who wore clothing that clearly identified him as a member o f a particular faith. In 

conclusion, the application was declared manifestly ill-founded and did not proceed to 

the merits stage.

4. ARTICLE 9 IN THE WORLD OF WORK: A PRESENCE SCARCELY FELT

From a review o f the foregoing cases, it is apparent that there has been considerable 

reluctance on the part o f the ECtHR to recognise an interference with an applicant’s 

freedom o f religion in the context o f an employment relationship. The main arguments 

used are that the employee has freely entered into the particular employment contract 

and has therefore agreed to in effect “waive” his or her Article 9 rights; that this 

freedom is ultimately protected by entitlement to resign from the particular employment 

and lastly; that the dismissal is attributable not to the applicant’s manifestation of 

religious beliefs, but rather to a refusal to accept the relevant conditions of 

employment.^^^ In short, a Muslim employee who wishes to observe his or her faith in 

the workplace faces considerable hurdles at the ECHR level, as there is currently a 

fairly low level o f accommodation.

First, in relation to the cases involving time o ff for religious observance, it is 

submitted that the ECtHR has been too deferential to the needs o f the employer. The

Ibid.
Ibid, at [2],
These theories are explored in greater detail in Chapter 7. Murdoch, note 8, at 22, com m ents that in 

the area o f  em ploym ent, A rticle 9 appears “particularly restricted” . He com m ents, at 23, that the 
Strasbourg Court has also been so far reluctant to recognise any positive obligation on the part o f  
em ployers to take steps to facilitate the manifestation o f  belief, for exam ple, by organising the discharge 
o f  responsibilities to allow  an individual to worship at a particular time or in a particular manner. 
E m ployees have a duty to observe the rules governing their working hours, and dism issal for failing to 
attend work on account o f  religious observances does not g ive rise to an issue falling within the scope o f  
A rticle 9.



employee finds it almost impossible to establish an interference with Article 9(1),

which means that the employer is not even required to justify the restriction imposed

under Article 9(2). There is a failure to engage with the argument that the working

week favours the majority. Evans points out that the choice faced by the teacher in

Ahmad was “far less likely to face England’s predominantly Christian schoolteachers
268for whom the working week ... had been set up to keep Sundays free”. This is a point 

that should not escape judicial consideration when individual cases are decided, as the 

end result could be the effective exclusion of all members of a particular faith from the 

workplace.

Furthermore, the ready extension of public sector principles to the private sector, 

as occurred in Stedman, presents difficulties. In Ahmad, the Commission noted that the 

Government was entitled to some latitude in its organisation of the education system. 

Private employers do not generally have large-scale projects comparable to the 

provision of education or healthcare for a nation, nor are they generally required to 

espouse constitutional principles of denominational neutrality. It is submitted that any 

interference under Article 9(1) should be subject to greater scrutiny under Article 9(2)
270generally, but particularly so in cases involving private employers.

Moving next to consider the conscientious objection case of Pichon, it is 

submitted that the short decision in this case does not provide sufficient analysis of the 

important rights at stake, which included the freedom of religion of the phannacists,
271and their customers’ access to legally available reproductive health services. The 

scope of the ratio of this case is limited to a certain extent by virtue of the fact that the

C ollins slates:
C ases decided by the European C om m ission on Human R ights (C om m ission) seem ed to endorse 
the v iew  that i f  an em ployee has agreed to take a job  that involves working on the em p loyee’s 
religious Sabbath day, there is either no interference with the right to practice religion at all, or, if  
there is interference, it is immaterial or easily  justifiable by referring to the contract that represents 
voluntary consent to the infringement.

Hugh C ollins, “The Protection o f  C ivil Liberties in the W orkplace” (2006) 69 M odern L aw  R eview  619, 
at 624-625.

Evans, note 9, at 131.
Morris remarks: “For an em ployer to insist on Saturday or Sunday working, for exam ple, for a 

particular post is in effect to c lose that post to a religiously-observant Jew or C hristian ....” Gillian S. 
Morris, “Fundamental Rights: E xclusion by A greem ent?” (2001) 30 (1 ) Industrial L aw  Journ al 49 , at 60.

The case o f  Stedm an  is problem atic in another respect insofar as the Court did not accord any 
significance to the fact that it was the em ployer w ho was attempting to vary the original terms o f  the 
contract, and not an em ployee w ho w as m aking a decision to observe an aspect o f  his faith six years into 
a contract (Ahm ad), nor one w ho changed faith after three years into the em ploym ent relationship  
(Konttinen).

The ECtHR has not been called upon to adjudicate on the conscientious objections o f  registrars w ho  
are required to solem nise sam e-sex partnerships and marriages, a matter that was the subject o f  debate in 
Ireland with the enactment o f  civil partnership legislation. See Chapter 7, Part II.
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sale o f contraceptives was subject to legal regulation, and therefore there was a public 

law element to the case that might perhaps be inapplicable to other cases, such as the 

case o f a Muslim butcher who refuses to sell pork, or a Muslim sales clerk who wishes 

to wear a headscarf in a department store. However, it is disappointing that the Court 

simply concluded that professionalism trumped personal convictions in the health care 

context. The case is evidence o f the Court’s reluctance to consider conscientious 

objection claims through the Article 9 prism. The ECtHR did not consider that the 

refusal was a manifestation o f belief under Article 9(1), and thus there was no need to 

consider Article 9(2).^^  ̂ An assessment o f the impact o f the phannacists’ refusals to 

provide a reproductive health service to the women in question in all the particular 

circumstances ought to have been carried out.̂ ^̂

Finally, the Dahlab case is troubling in several respects. Evans observes;

A woman with an otherwise spotless employment record who had spent years 

wearing Islamic clothing to which no-one objected had been effectively sacked 

because o f her religion. But the issue was so clear that it did not even deserve a 

full and proper consideration by the Court”.

Lamackova argues:
By declaring the application inadmissible, the Court reaffirmed the position that the right claimed 
by the applicants does not fall within Article 9. Unfortunately, the Court provided very little 
reasoning for this conclusion. It mainly reiterated the holdings of previous decisions without 
engaging in a more detailed analysis as to why the pharmacists were not allowed to refuse to sell 
contraceptives. Similar to the previous case law, the Court distinguished between beliefs and 
actions expressing those beliefs, rather than drawing a line between acceptable and unacceptable 
ways in which beliefs might be manifested.

Adriana Lamackova, “Conscientious Objection in Reproductive Health Care; Analysis of Pichon and 
Sajous V. France” (2008) 15 European Journal o f  Health Law 7, at 16.
273 Lamackova argues that although several European countries show a general trend toward recognising 
conscientious objection in the health care context, there is no unified and effective set o f standards to 
regulate providers’ refusals. She argues that it is essential that practitioners’ refusals are accommodated 
in a way that does not compromise women’s health or the primary commitments of practitioners. She 
continues:

These measures include core obligations that each objecting practitioner should fulfill, namely;
a. a duty to inform all patients o f all legally available medical procedures and products to

ensure the patient can make an informed choice;
b. a duty to refer a patient to a non-objecting practitioner;
c. a duty to provide treatment in emergency situations; and
d. a duty to notify all patients and employers in advance of which specific procedures he or 

she wishes to conscientiously object to.
However, as recognised by Lamackova, the application of these principles is not easy, especially when 
faced with cases such as Pichon and Sajous, where the applicants’ pharmacy was the only one in the 
town. Ibid, at 40-42.

Carolyn Evans, “The ‘Islamic Scarf in the European Court o f Human Rights” (2006) 7(1) Melbourne 
Journal o f  International Law  52, at [54], Brems, note 172, at 124, states that the Court “blunders twice” 
in its reasoning;
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The Court’s negative view  o f  the headscarf has been explored and criticised in detail in 

relation to the §ahin case?^^ O f particular concern in D ahlab  is the shaky evidential 

grounding o f  the ECtHR’s main findings. Ssenyonjo remarks:

...[T ]he evidence in the Dahlab  case shows neither that she coerced her pupils to 

dress, behave or believe in her religion nor that she excluded or treated less 

favourably any o f  her pupils who did not wear a headscarf from her classroom. 

She did not belittle the beliefs o f  others or promote the superiority o f  her own 

view s apart from simply complying with her freely chosen religious beliefs.^^^

The margin o f  appreciation principle resulted in endorsement o f  Swiss policy, and it

should be stressed that the approach o f  European States varies w idely on the issue o f

public servants wearing headscarves. In France, such sym bols are categorically

prohibited. In Gennany, the Ludin case prompted several Gernian Lander  to enact

legislation to prohibit teachers in public schools from wearing visible items o f  religious

clothing and s y m b o l s . F i n a l l y ,  in the UK, while hijab are generally tolerated, the case

o f  Azm i V Kirklees M etropolitan Borough Council signalled that the face-veil or niqab
280impedes teaching ability, and thus cannot be accommodated in the classroom.

In conclusion, it is clear that the outcome in Dahlab  was influenced to a large 

degree by the margin o f  appreciation afforded to the State as a public employer who

First, it commits a methodological blunder by making an outsider-interpretation of a religious 
symbol. Most authorities agree that religious freedom and the separation of Church and State 
require that outsider bodies abstain from interpreting religious rules and symbols ... To this it adds 
a blunder of implementation by issuing a one-sided negative interpretation on the basis o f very 
little information ... The generalising statement of the European Court o f Human Rights denies 
the complexity and the heterogeneity of Islam and comes dangerously close to orientalism and 
islamophobia.

See Part II of this chapter.
Manisuli Ssenyonjo, “The Islamic Veil and Freedom of Religion, the Rights to Education and Work: a 

Survey of Recent International and National Cases” (2007) 6(3) Chinese Journal o f  International Law  
653, at 704. Smith recognises that “undoubtedly some children can be more easily swayed or influenced 
than others”. However, she adds, “if the headscarf is worn in an environment supportive o f tolerance and 
multiculturalism, with the teacher openly answering questions on her faith where necessary, it is difficult 
to conceive of her actions being deemed contrary to public policy” . Rhona K. M. Smith, “Unveiling a 
role for the EU? The ‘headscarf controversy’ in European schools” (2007) 19(2) Education and the Law  
111, at 124.

See Chapter 7, Part I.
BVerfG, 2 BvR 1436/02 of 09/24/2003. The English version of the decision is available at 

http://www.bverfg.de/entscheidungen/rs20030924_2bvrl43602en.html (visited 30 December 2011).
See Chapter 2, Part I, Section 3.3 for further discussion o f Ludin.
[2007] ICR 1154. This case is discussed further in Chapter 6, Part II.
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professed to hold an important aim; respect for religious neutrality and separation o f  

Church and State. Such considerations do not readily apply with a private employer,
78 1

and a headscarf case involving such a scenario would be extremely interesting. 

Furthermore, in the same way that the decision o f  the ECtHR in Lautsi v Italy^^^ 

switched the focus o f the Court to Christian symbols in the classroom, the attitude o f  

the Court to employees wearing symbols other than those connected to Islam may fall 

for c o n s i d e r a t i o n . I f  the logic o f  the Lautsi decision is followed, it is submitted that 

the Court could pennit Christian symbols, such as nuns’ habits, by affording States a 

generous margin o f appreciation, and by characterising such faith signifiers as 

traditional and identity-linked.

Should the Court be faced with such a case, it is subm itted that the M uslim  Sales Clerk decision o f  the 
Federal Labour Court in Germ any (2 AZR 472/01, BAG O ctober 10 2002, available at 
http://lexetius.com /2002,3160 (visited 30 Decem ber 2011)) would provide a useful precedent to study. 
See Dagm ar Schiek, “Just a Piece o f  Cloth? German Courts and Em ployees with H eadscarves” (2004) 33 
Industrial Law  Journal 68. A saleswoman em ployed in a department store inform ed the em ployer that 
she had changed her religious belief and that she intended to w ear a M uslim headscarf As the em ployer 
feared that his customers, who in their m ajority held “rural and conservative views,” would not tolerate 
the headscarf, he dism issed the saleswoman. The resulting lawsuit required the Bundesarheitsgericht 
(Federal Labour Court) to balance the w orker’s constitutionally guaranteed religious freedom and the 
em ployers’ constitutional freedom o f enterprise. The Court engaged in a detailed discussion on how to 
balance com peting interests in order to arrive at a constitutionally acceptable accord (praktische 
Konkordanz). The Court found that the em ployee’s constitutionally protected freedom o f religion had 
been violated. It could not be established to what extent the em ployer’s protected right o f  freedom o f 
enterprise had been affected, since no evidence o f  any concrete interference or business curtailm ent had 
been produced. It was held that the em ployer has a duty to assess the actual limits o f  custom ers’ 
tolerance. The Court also found that the em ployer could not rely on a fear that sales would drop. This 
would have to be proven. Finally, if  customers indeed do not tolerate the headscarf, the em ployer needs 
to try to solve the problem. A dism issal is only justified as a last resort. The Court found that there could 
have been an attem pt to place the w orker in a different area o f the store. For these reasons the Germ an 
Court found that the dism issal was not justified. It was held that misgivings and sheer conjecture are not 
enough to set aside constitutional rights. Seifert states that the decision o f the Court marked an important 
step forward in the protection o f  religious freedom and o f  religious pluralism at the workplace in 
Germany. He praises the detailed and analytical approach o f  the German court. See Achim  Seifert, 
“Federal Labor Court strengthens religious freedom at the workplace” (2003) 4 German Law  Journal 
559, at 564.

Application No. 30814/06, D ecision o f  3 Novem ber 2009 (Cham ber) and 18 M arch 2011 (Grand 
Chamber). See Part IV o f this chapter.

Fahlbeck considers the question whether a strict rule against religious manifestation is applied because 
we are confronted with a non-Christian religious manifestation, and rejects the suggestion that Dahlab  
reflects a Christian ethnocentricity. Fahlbeck maintains that the ECtHR expressly equates the M uslim 
headscarf w ith other religious garm ents when it refers to the position o f  men who m ight also be 
prohibited from wearing clothing which clearly identifies them as m em bers o f  a different faith. However, 
it is subm itted that the potential censure o f  a m ale teacher for wearing an article o f  clothing such as a 
kippa  does not deal with the objection that Christians are in the m ajority in Switzerland, and that they 
tend to favour expressing faith through discreet items such as small crosses; jew ellery w hich passes 
m uster under the denom inational neutrality principle. Reinhold Fahlbeck, “Ora et Labora -  On Freedom 
o f  Religion at the W ork Place: A Stakeholder cum  Balancing Factors M odel” (2004) 20 International 
Journal o f  Comparative Labour Law  and Industrial Relations 27, at 39-40.
206



IV. THE ECtHR, RELIGION AND EDUCATION

The ECtHR has delivered several important decisions concerning the State’s role in 

education provision and the limits of parental conscientious objection, an overview of 

which is hereby provided prior to a deeper analysis of cases concerning the 

accommodation of religious symbols in the classroom.

It is important to note that Article 2 of Protocol No. 1 serves to fulfil the object of 

Article 9 in the educational context, by providing certain guarantees for parents:

No person shall be denied the right to education. In the exercise of any functions 

which it assumes in relation to education and to teaching, the State shall respect 

the right of parents to ensure such education and teaching in confomiity with their 

own religious and philosophical convictions.

1. THREE FOUNDATIONAL ECTHR CASES 

(i) Belgian Linguistics Case (No.2)

The ECtHR commented on the right to an “effective” education in the first major case 

in this area, the Belgian Linguistics Case (No. I t  was noted that the obligation in 

the first sentence in Article 2 of Protocol No. 1̂ ®̂ is stated in negative, rather than 

positive ternis, indicating that States do not recognise “such a right to education as 

would require them to establish at their own expense, or to subsidise, education of any 

particular type or at any particular level” .̂ *̂  However, the Court held that despite this 

wording, it could not be concluded that the State had no positive obligation to ensure

When the ECHR w as signed into law in 1950, there w as no provision relating to education, as 
difficulties had been encountered in the drafting o f  same. The right to education w as delayed and did not 
enter into force until 1952, in a Protocol to the existing ECHR.

“R elating to C ertain  A spects o f  the L aw s on the Use o f  L anguages in E ducation  in B e lg iu m ” v 
Belgium  A pplication N os. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63 and 2126/64; (1968) 1 EHRR  
252, D ecision  o f  23 July 1968. Hereafter referred to as the B elgian  Linguistics C ase (N o.2). The case 
concerned a challenge to B elgian linguistic legislation. The applicants claim ed in ter a lia  that the law o f  
the D utch-speaking regions where they lived did not cater for French-language education. The Court 
found no breach o f  A rticle 2 o f  Protocol 1, as it w as held that the right to education does not extend to 
guarantee children or parents a right to obtain instruction in a language o f  their choice.

“N o person shall be denied the right to education”.
Application N os. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63 and 2126/64; (1968) 1 EHRR 252, 

D ecision  o f  23 July 1968, at [3].
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respect for the Article 2 right. It was held that mere access to education is insufficient; it 

should, in addition, be possible to benefit from such education:

The first sentence o f Article 2 o f the Protocol (P I-2) consequently guarantees, in 

the first place, a right o f  access to educational institutions existing at a given time, 

but such access constitutes only a part o f the right to education. For the ‘right to 

education’ to be effective, it is further necessary that, inter alia, the individual 

who is the beneficiary should have the possibility o f drawing profit from the 

education received....

State regulation o f the right to education was recognised as a necessity, yet it was 

recognised that limits are also essential:

The right to education guaranteed by the first sentence o f Article 2 o f the Protocol 

(P I -2) by its very nature calls for regulation by the State, regulation which may 

vary in time and place according to the needs and resources o f the community and 

o f individuals. It goes without saying that such regulation must never injure the 

substance o f the right to education nor conflict with other rights enshrined in the 

Convention.

The Contracting States enjoy a certain margin of appreciation in the regulation of 

education. However, it was held that the European Court must satisfy itself that any 

restrictions are foreseeable for those concerned and pursue a legitimate aim. 

Furthennore, a limitation will only be compatible with Article 2 o f Protocol No. 1 if 

there is a reasonable relationship o f  proportionality between the means employed and 

the aim sought to be achieved. However, unlike the position with respect to Articles 8 

to 11 o f the Convention, there is no exhaustive list o f “ legitimate aims” under Article 2 

o f Protocol No. 1. Therefore, the Court held that “the provisions o f the Convention and 

Protocol must be read as a whole” . I t  has become clear through subsequent case law 

that restrictions that are imposed on the right to education are examined in conjunction 

with other rights enshrined in the Convention.



(ii) Kjeldsen, Busk Madsen and Pedersen v Denmark

In the second landmark case to be examined; Kjeldsen, Busk Madsen and Pedersen v 

Denmark,^^^ the ECtHR considered parents’ rehgious and philosophical objections to 

the provision of a system of compulsory sex education in State schools in Denmark. 

The Court considered the right set out in the second sentence of Article 2^^  ̂ and ruled 

that safeguarding pluralism was highlighted as the aim behind this sentence:

The second sentence of Article 2 (P I-2) aims in short at safeguarding the 

possibility of pluralism in education which possibility is essential for the 

preservation of the “democratic society” as conceived by the Convention. In view 

of the power of the modern State, it is above all through State teaching that this 

aim must be realised.

The ECtHR held that Article 2 “does not pennit a distinction to be drawn between 

religious instruction and other subjects” and “enjoins the State to respect parents’ 

convictions, be they religious or philosophical, throughout the entire State education 

program”. T h e  Court stated that the two sentences within Article 2 of Protocol No. I 

must be interpreted in light of each other but also, in particular, in light of Articles 8, 9 

and 10 of the Convention.^^^ Importantly, the Court accorded flexibility in relation to 

matters such as curriculum content:

It follows ... that the setting and planning of the curriculum fall in principle 

within the competence of the Contracting States. This mainly involves questions

Application N os. 5095/71 , 5920/72 and 5926/72, (1976) 1 EHRR 711,  D ecision  o f  7 D ecem ber 1976. 
Hereafter referred to as K jeldsen .

“In the exercise o f  any functions w hich it assum es in relation to education and to teaching, the State 
shall respect the right o f  parents to ensure such education and teaching in conform ity w ith their ow n  
religious and philosophical convictions”.

A pplication N os. 5095 /71 , 5920/72 and 5926/72 , (1976) 1 EHRR 711,  D ecision  o f  7 D ecem ber 1976, 
at [50].

Ibid, at [51]. The Court also linked parental rights to parental responsibilities, at [52]:
It is in the discharge o f  a natural duty towards their children -  parents being primarily responsible 
for the ‘education and teaching’ o f  their children -  that parents may require the State to respect 
their religious and philosophical convictions. Their right thus corresponds to a responsibility  
closely  linked to the enjoym ent and the exercise o f  the right to education.

^-^^Ibid
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of expediency on which it is not for the Court to rule and whose solution may 

legitimately vary according to the country and the era. In particular, the second 

sentence o f Article 2 o f the Protocol (P I-2) does not prevent States from 

imparting through teaching or education information or knowledge o f  a directly 

or indirectly religious or philosophical kind. It does not even permit parents to 

object to the integration o f such teaching or education in the school curriculum, 

for otherwise all institutionalised teaching would run the risk o f  proving 

impracticable. In fact, it seems very difficult for many subjects taught at school 

not to have, to a greater or lesser extent, some philosophical complexion or 

implications. The same is true o f religious affinities if one remembers the 

existence o f religions fonning a very broad dogmatic and moral entity which has 

or may have answers to every question o f a philosophical, cosmological or moral 

nature.

However, there are limits to the discretion afforded to States, in recognition o f the 

importance o f the parents’ role, as set out in this important passage:

The second sentence o f Article 2 (P I-2) implies on the other hand that the State, 

in fulfilling the functions assumed by it in regard to education and teaching, must 

take care that information or knowledge included in the curriculum is conveyed in 

an objective, critical and pluralistic manner. The State is forbidden to pursue an 

aim o f indoctrination that might be considered as not respecting parents’ religious 

and philosophical convictions. That is the limit that must not be exceeded.^^^

When these principles were applied to the facts in Kjeldsen, it was found that the sex 

education programme involved considerations o f a moral order, which were general in 

nature and did not “entail overstepping the bounds o f what a democratic state may 

regard as the public interest” .̂ ^̂  It did not amount “to an attempt at indoctrination 

aimed at advocating a specific kind o f sexual behaviour” .̂ ^̂  Further, it did not affect the 

right o f parents “to enlighten and advise their children, to exercise with regard to their



children natural parental functions as educators, or to guide their children on a path in 

line with the parents’ own religious or philosophical convictions”. I t  was noted that 

abuses could occur in the provision of the programme, and therefore authorities had a 

duty “to take the utmost care to see to it that parents’ religious and philosophical 

convictions are not disregarded at this level by carelessness, lack of judgment or
0  A  1

misplaced proselytism”. However, it was also observed that parents who wished to 

avoid integrated sex education could avail of heavily subsidised private schools, which 

were bound by less strict obligations, or home education.^®^ In conclusion, the Court 

ruled that there was no breach of Article 2 of Protocol No. 1, either taken alone or in 

conjunction with Article 14, and there was no violation of Articles 8 and 9 read together 

with Article 2 of Protocol No. 1.

(iii) Valsamis v Greece

The third foundational case in this area is the case of Valsamis v Greece^'^^ which shall 

be considered for its early, pre-Islam case law, indication of the Court’s treatment of 

minorities. The applicant parents, who were Jehovah’s Witnesses, complained that their 

daughter’s one-day suspension from school for failing to take part in a National Day 

parade breached their rights to have their child educated in accordance with their 

religious convictions. The applicants were opposed to any event with military 

overtones, and stated that all Jehovah’s Witnesses were bound to practice pacifism in 

daily life. The Greek government submitted that the National Day “commemorated 

Greece’s attachment to the values of democracy, liberty and human rights which had 

provided the foundation for the post-war legal order” .

The ECtHR noted that it had previously held that although individual interests 

must on occasion be subordinated to those of a group, democracy does not simply mean 

that the views of a majority must always prevail, and that a balance must be achieved 

which ensures the fair and proper treatment of minorities and avoids any abuse of a

Ibid.
Ibid.

^°^-Ibid.
Application No. 21787/93, (1997) 24 EHRR 294, Decision o f  27 November 1996. 
Ibid, at [23],
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dominant position.^®^ The Court reiterated that in accordance with Kjeldsen, it was not 

its role to rule on decisions regarding the setting and planning of the school curriculum. 

Ultimately, the Court was “surprised that pupils can be required on pain o f suspension 

from school -  even if only for a day -  to parade outside the school precincts on a 

holiday”, yet it could discern nothing, either in the purpose of the parade or in the 

arrangements for it, which could offend the applicants’ pacifist convictions to an extent 

prohibited by the second sentence of Article 2 of Protocol No. 1. °̂  ̂ Essentially the 

Court took a positive view of the parade:

Such commemorations of national events serve, in their way, both pacifist 

objectives and the public interest. The presence of mihtary representatives at 

some of the parades which take place in Greece on the day in question does not in 

itself alter the nature of the parades.

In relation to the daughter’s separate Article 9 claim, it was noted that it had already 

been held that the obligation to take part in the school parade was not such as to offend 

her parents’ religious convictions, and therefore “[t]he impugned measure therefore did 

not amount to an interference with her right to freedom of religion either”.̂ *’*

Two dissenting judges argued that the applicants’ perception of the symbolism of 

the parade and its religious and philosophical connotations should have been accepted 

by the Court unless obviously unfounded and u n rea so n ab le .T h ey  found a violation 

of Article 2 of Protocol No. 1, and went on to give separate consideration to the child’s 

Article 9 rights;

Ibid, at [27]. The Court referred here to Young, Jam es an d  W ebster v the U n ited  K ingdom , Application  
N o. 7511/76 , 7743/76; (1982) 4 EHRR 293; D ecision  o f  13 A ugust 1981. This decision  is d iscussed  in 
Part I, Section  2 o f  this chapter, 

at [31],
Ibid. The Court added that the parents were not deprived o f  their right to enlighten, advise, educate 

and guide their child.
^°Ubid,aX  [37].

Join t D issen tin g  O pinion o f  Judges Thor Vilhjdlm sson an d  Jamhrek. The jud ges stated that “the 
ep isode w as capable o f  disturbing both the parents and the girl and humiliating V ictoria”, and continued; 

Com m em orations o f  national events are valuable to m ost people, but the V alsam is fam ily was 
under no obligation to hold that opinion w ith regard to the parade at issue in this case. N either is it 
an argument against finding a violation that the participation was part o f  V ictoria’s education, 
because the nature o f  such school activities is not neutral and they do not form part o f  the usual 
school curriculum.
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Victoria Valsamis stated that the parade she did not participate in had a character 

and symbohsm that were clearly contrary to her neutralist, pacifist, and thus 

religious, beliefs. We are of the opinion that the Court has to accept that and we 

find no basis for seeing Victoria’s participation in this parade as necessary in a 

democratic society, even if this public event clearly was for most people an 

expression of national values and unity.

Therefore, the minority ruled that there had been a violation of Article 9 on these 

grounds.

2. BUILDING ON FOUNDATIONAL PRINCIPLES

The Belgian Linguistics Case (No.2) and Kjeldsen case signposted a direction for 

ECtHR jurisprudence that would be characterised by flexibility and a necessarily case- 

by-case analysis of education arrangements. The margin of appreciation afforded to 

each Contracting State results in difficulty in discerning concrete principles. However, 

in decisions subsequent to Kjeldsen, the Court has reiterated its permission for many 

permutations in arrangements; its requirement for the transmission of infonnation or 

knowledge included in the curriculum in an objective, critical and pluralistic manner; 

and its prohibition of pursuit by the State of an aim of indoctrination. Furthermore, it is 

clear from Valsamis that unless a particular aspect of the curriculum is construed as 

indoctrination, a parent may be obliged to accept this as a compulsory component of 

their child’s education, or cope with the disciplinary consequences. It is arguable that 

the approach of the majority in Valsamis renders the ECtHR vulnerable to the charge 

that it fails to understand the sincerely-held beliefs of those outside of the mainstream 

Christian-occidental tradition, an accusation fortified by the headscarf decisions which 

were to follow in later years.^'^’

Several cases reveal that the existence of State-funded private or minority schools 

assists States in defending litigation wherein it is contended that the education provided 

in its schools offends Article 2.^" For instance, in Jimenez and Jimenez Merino v

See Section 3 o f  this Part.
See Elizabeth Craig, “A ccom m odation O f D iversity In Education -  A  Human Rights A genda?” 

[2003] C hild  an d  F am ilv L aw  Q uarterly  279.
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3 ] 2Spain, it was argued that a child’s failure in her Natural Sciences examinations, 

which resulted from her refusal to attend sex education class, infringed Article 2 of 

Protocol No. 1. The wide network of private schools in Spain which coexist with the 

State-run system was a factor which ultimately defeated this claim, as it was noted that 

the parents had options.^

As against this proposition, in Campbell and Cosans v a case concerning

the abolition of corporal punishment in State schools, the European Commission of 

Human Rights rejected the State’s argument that the applicants could have chosen to 

send their children to private schools, and that a violation of Article 2 of Protocol No. 1 

can only occur when parents are left with no alternative but submission to the 

“offending” circumstances. The Commission indicated that if such schools were 

expensive or distant from the child’s family home, then they would not be viable 

alternatives for pa ren t s . ^The  ECtHR’s subsequent decision is also authority for the 

proposition that States are under a positive obligation with regard to Article 2 of 

Protocol No. 1, as following analysis o f legislative drafting history it was held:

[I]n the course of the drafting o f Article 2 (Pl-2), the words ‘have regard to’ were 

replaced by the word ‘respect’ ... the latter word means more than ‘acknowledge’ 

or ‘taken into account’; in addition to a primarily negative undertaking, it implies 

some positive obligation on the part of the State....^'^

317Folger0 V Norway further demonstrates that the religious history and tradition 

of a Contracting State will afford it some latitude with regard to education provision. 

The Court was called upon to examine the content of “Christianity, religion and

‘̂^A pplication N o. 51188 /99 , 2000 -VI ECH R, D ecision  o f  25 M ay 2000.
Ihid ,aX[ \ \ .

Parents are thus free to enrol their children in private schools providing an education better suited  
to their faith or opinions. In the instant case, the applicants have not referred to any obstacle 
preventing the second applicant from attending such a private school. Insofar as the parents opted  
for a state school, the right to respect their beliefs and ideas as guaranteed by A rticle 2 o f  Protocol 
N o. 1 cannot be construed as conferring on them the right to demand different treatment in the 
education o f  their daughter in accordance with their own convictions.

A pplication N os. 7511/76 and 7743/76 , Report o f  the C om m ission adopted 16 M ay 1980.
Ibid,  at [99] and [100],
A pplication N os. 7511 /76  and 1142116,  (1982 ) 4 EHRR 293, D ecision  o f  25 February 1982, at [37]. 

With this in mind, the Court held that the duty to respect parental convictions could not be overridden by 
the alleged necessity o f  striking a balance betw een the conflicting view s involved, nor was the 
G overnm ent’s policy to m ove gradually towards the abolition o f  corporal punishment in itse lf sufficient 
to com ply with this duty.

Application N o. 15472/02, (2008) 46 EHRR 47 , D ecision  o f  29 June 2007.
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philosophy” (KRL) lessons. It found that the fact that the syllabus gave a larger share to 

knowledge o f the Christian religion than to that o f other religions and philosophies 

could not in itself be viewed as a departure from the principles o f pluralism and 

objectivity amounting to indoctrination, as:

In view o f the place occupied by Christianity in the national history and tradition 

o f the respondent State, this must be regarded as falling within the respondent 

State’s margin o f appreciation in planning and setting the curriculum.^'*

The case o f Zengin v Turkey followed the ratio o f this decision in the context of 

curriculum concerns in an Islamic education s y s t e m . I t  was found that greater priority 

was given to knowledge o f Islam than other religions and philosophies in compulsory 

classes in religious culture and ethics in a Turkish State school. However, this was not a 

departure from the principles o f pluralism and objectivity amounting to indoctrination, 

“having regard to the fact that, notwithstanding the State’s secular nature, Islam is the 

majority religion practiced in Turkey”.^ °̂

It is thus apparent that the margin o f appreciation plays a significant role in these 

decisions, and it may be concluded that the key cases subsequent to Kjeldsen reveal the 

detailed assessment o f the history, functioning and funding o f national educational 

systems which the Court must undertake. The highly contentious religious symbols 

cases shall now be examined.

3. ISLAMIC SYMBOLOGY IN THE CLASSROOM

Thus far, the ECtHR has decided several cases involving claims o f Muslim students to 

wear headscarves in an educational setting. These have been discussed in detail in Part 

II for their relevance as key indicators o f the overall ECtHR attitude to Islam. It was

Ibid, at [89]. H ow ever, N orw ay breached Article 2 o f  Protocol N o. 1 through its refusal to grant full 
exem ption from the KRL subject.

Application N o. 1448/04, (2008) 46 EHRR 44 , D ecision  o f  9 October 2007.
Ibid, at [63]. H ow ever, the Court noted that the religious diversity w hich prevails in Turkish society  

w as not taken into account, and concluded that there had been a violation o f  Article 2 o f  Protocol N o. 1. 
The fam ily were follow ers o f  A levism , and com plained that the course’s syllabus w as taught from a 
religious perspective w hich praised the Sunni interpretation o f  the Islam ic faith. The Court exam ined the 
M inistry o f  Education’s guidelines along with school textbooks submitted by the applicants, and noted, at 
[67], that pupils received  no teaching on the confessional or ritual specificities o f  the A lev i faith, even  
though its follow ers represented a large proportion o f  the Turkish population.
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seen that in Karaduman v T u r k e y , ^ a h i n  v T u r k e y , and Dogru v France and
32^Kervanci v France, ' headscarf bans in educational establishments in Turkey and 

France did not offend the ECHR. It was argued above that the ECtHR’s reasoning and 

application of the margin of appreciation in these cases is disappointing. Overall, the 

headscarf decisions represent poor accommodation of Islam.

Furthermore, and of pertinence to the theme of education, it is submitted that the 

headscarf decisions represented a shift in the ECtHR’s characterisation of the concept 

of indoctrination. Langlaude notes that in past cases, such as Kjeldsen, the threshold o f 

indoctrination was very high, with the Court only making this finding “when the State 

actively tries to indoctrinate children”.̂ '̂' In the case of Dahlab v S w i tz e r la n d , the 

suggestion that a child might be indoctrinated by the headscarf of her teacher was 

introduced. This was built upon in the ^ahin case, so that an adult student wearing a 

headscarf is viewed as likely to indoctrinate those around her. The new, broader 

standard of indoctrination has yet to be further explored, but it appears to involve 

psychological pressure.

In conclusion, the ECtHP. has given broad protection to Turkish and French 

headscarf bans in defence of secularism. As a result of an important recent decision 

which shall now be discussed, it has been clarified that Christian classrooms may keep 

their symbols. Therefore, it appears to be the view of the ECtHR that children need 

protection from Islam in particular.

Lautsi V Italy

In Lautsi, the applicant alleged that the display of the crucifix on the walls of the 

classrooms of the Italian State school attended by her two children constituted 

interference incompafible with the right to education under Article 2 of Protocol No. 1,

Application No. 16278/90, (1993) 74 DR 93, Commission Decision o f 3 May 1993.
Application No. 44774/98, (2007) 44 EHRR 5, Decision o f 29 June 2004 (Chamber) and 10 

November 2005 (Grand Chamber).
Application Nos. 27058/05 and 31645/04, (2009) 49 EHRR 8, Decisions o f  4 December 2008. 
Langlaude, note 44, at 933.
Application No. 42393/98, 2 0 0 1-V ECHR 449, Decision o f  15 February 2001.

326 Langlaude, note 44, at 934, wonders whether even if pressure is documented in clear cases, this should 
result in the disciplining o f  those involved, rather than headscarf bans. She argues that the new definition 
o f  indoctrination has negative effects on religious freedom, as there is “an acute disregard for the 
religious beliefs o f  an individual believer, and this position does not take into account the impact on 
religious communities, o f  which individual believers form a part”.
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and with freedom of religion under Article 9.

Chamber Decision

In its judgment of 3 November 2009, the Chamber held that there had been a violation 

of Article 2 o f Protocol No. 1 taken together with Article 9 ECHR. The Court stated 

that the symbol of the crucifix had a number of meanings, among which the religious 

meaning was predominant.^^* The Chamber noted the obligation on the State’s part to 

refrain from imposing beliefs, even indirectly, in places where persons are dependent 

on it or in places where they are particularly vulnerable, and it was emphasised that the 

schooling o f children was a particularly sensitive area in that respect.^^^ The Chamber 

made several references to headscarf decisions, stating that “it is impossible not to 

notice crucifixes in the classrooms”, and that they are “an integral part of the school 

environmenf’ and are “powerful external symbols”, as was the teacher’s headscarf in 

the Dahlab d e c i s i o n . T h e  Court continued by stressing the importance of negative 

freedom of religion;

The presence of the cmcifix may easily be interpreted by pupils of all ages as a 

religious sign, and they will feel that they have been brought up in a school 

environment marked by a particular religion. What may be encouraging for some 

religious pupils may be emotionally disturbing for pupils of other religions or 

those who profess no religion. That risk is particularly strong among pupils 

belonging to religious minorities. Negative freedom of religion is not restricted to 

the absence of religious services or religious education. It extends to practices and 

symbols expressing, in particular or in general, a belief, a religion or atheism. 

That negative right deserves special protection if it is the State which expresses a 

belief and dissenters are placed in a situation from which they cannot extract
331themselves if not by making disproportionate efforts and acts of sacrifice.

Application No. 30814/06, Decision o f  3 November 2009 (Chamber) and 18 March 2011 (Grand 
Chamber).

Ibid at [31].

Decision o f  the Chamber, 3 November 2009, at [54]. See Part III o f  this chapter.
Ibid, at [55].
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It is clear that strong concern was displayed here for minorities. The Court failed to see 

how the display o f the cross “could serve the educational pluralism” which is essential 

for the preservation o f democratic society.

In conclusion, the Chamber found a violation o f Article 2 o f Protocol No. 1 taken 

together with Article 9 ECHR, as the “compulsory display of a symbol of a particular 

faith” was “incompatible with the State’s duty to respect neutrality in the exercise o f 

public authority, particularly in the field o f education”.̂ ^̂

The appeal in this decision was heard by the Grand Chamber, whose decision was 

eagerly awaited in Italy and across Europe. Leave to intervene in the written and oral 

procedure was given to many interested parties, whose submissions revealed vastly 

different reactions to the Chamber decision.

Grand Chamber Decision

In March 2011, the Grand Chamber overturned the Cham ber’s decision, and held by 

fifteen votes to two that there was no violation o f Article 2 o f Protocol No. 1. The 

Grand Chamber commenced with an overview o f law and practice among Member 

States with regard to the presence o f  religious symbols in State schools, noting that the
•J T C

issue was largely unregulated. The Court then discussed cases that had come before 

the Supreme Courts o f a number o f M ember States, such as G ennany, the clear 

inference being the lack o f consensus on this issue across Europe.

In its assessment o f the substantive question, the Court held that the complaint 

was to be examined primarily under the second sentence o f Article 2 o f  Protocol No. I.

^ 'U b id ,a i  [56],
Ibid, at [57].
Leave to intervene in the written procedure w as given  to thirty-three mem bers o f  the European 

Parliament acting co llectively , several non-governm ental organisations, and the Governm ents o f  
Arm enia, Bulgaria, Cyprus, the Russian Federation, Greece, Lithuania, Malta, M onaco, Romania and the 
R epublic o f  San Marino. The Governm ents o f  Arm enia, Bulgaria, Cyprus, the R ussian Federation, 
G reece, Lithuania, Malta, and the Republic o f  San Marino were also given leave to intervene co llectively  
in the oral procedure; D ecision  o f  the Grand Chamber, 18 March 2011 , at [8], Puppinck w as extrem ely  
critical o f  the Chamber judgm ent and com m ented that alm ost ha lf o f  the M em ber States o f  the CoE  
“openly opposed the attempt o f  forced secularization and affirmed the social legitim acy and contributions 
o f  Christianity to European society”. He remarked: “Such a large and unified reaction from the M ember 
States is sim ply unprecedented at the Court”. Gregor Puppinck, “Lautsi v. Italy: The Leading Case on 
M ajority R elig ions in European Secular States” Presentation prepared for the 2010  Annual International 
Law and R eligion Sym posium , 3-6 October 2010, Provo, Utah, at [7], 
available at http://w w w .eclj.org/pdf/E C LJ-LA U T SIvITA L Y -secular-states-20110315.pdf 
(visited  30 D ecem ber 2011).

Ibid, at [27].
Ibid, at [28],
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However, it was held that this provision should be read in the light not only o f the first 

sentence o f the same Article, but also, in particular, o f Article 9, which imposes on 

States a “duty o f neutrality and impartiality” .^ ’̂ Crucially, the margin o f appreciation 

doctrine was introduced immediately by the Grand Chamber, and it was noted that the 

requirements o f “respect” in Article 2 o f Protocol No. 1 “vary considerably from case to 

case, given the diversity o f the practices followed and the situations obtaining in the 

Contracting States”.

Following the Kjeldsen principles, it was held that States may adopt quite 

different curricula in their schools, and “teaching or education” may provide 

“ infonnation or knowledge” about religion or belief in “an objective, critical and 

pluralistic manner, enabling pupils to develop a critical mind ... in a calm atmosphere 

free o f any proselytism”. However, the State is forbidden to pursue an aim of 

indoctrination.

In a passage on the meaning o f the crucifix, the Court considers that the crucifix 

is “above all a religious symbol” . T h i s  statement o f the Court in relation to the 

meaning o f the crucifix appears to reject Italy’s contentions that the crucifix had a 

secular meaning. However, this was perhaps a false dawn, as revealed by subsequent 

passages o f the judgment. The Italian Government argued that the presence of 

crucifixes had “not only a religious connotation but also an identity-linked one” , and 

“now corresponded to a tradition which they considered it important to perpetuate” . 

Remarkably, the Court held that “the decision whether or not to perpetuate a tradition 

falls in principle within the margin o f appreciation o f the respondent State” . T h i s  

statement does not sit easily with the earlier clear holding o f the Court that a

predominantly religious meaning attached to the symbol.

The Court repeated that States enjoy a margin o f appreciation and that the Court 

must in principle respect States’ decisions “provided [they] do not lead to a fonn o f 

indoctrination” .̂ ''̂  In turning to examine whether this limit o f indoctrination was

Ibid, at [60].
Ibid, at [61],
Ibid, at [62]
Ibid, at [66]. The question o f  whether it is charged with any other m eaning beyond its religious 

sym bolism  w as “not decisive at this stage o f  the Court’s reasoning”.
Ibid, at [67],
Ibid, at [68].
Ibid, at [69], and at [70]:

The Court concludes in the present case that the decision  whether crucifixes should be present in
State-school classroom s is, in principle, a matter falling within the margin o f  appreciation o f  the
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exceeded, it was recognised that the law gave “preponderant visibility” to Christianity 

in schools. However, this was not enough to prove indoctrination. The Court referred to 

the earlier decisions in Folger0 and Zengin where syllabi giving “a larger share” to 

Christianity and “greater prominence” to Islam respectively were found acceptable, on 

margin o f appreciation grounds.^"''' The Court noted that the crucifix is “an essentially 

passive symbol” that “cannot be deemed to have an influence ... comparable to didactic 

speech or participation in religious activities” . F u r t h e r ,  the Court rejected the 

Chamber judgm ent’s reasoning that the crucifixes, as “an integral part o f the school 

environment” would be “ ‘powerfijl external symbols’ within the meaning” in Dahlab. It 

was felt that that the facts o f  the two cases were “entirely different” .̂ "'̂

Finally, other factors had to be considered: the presence o f crucifixes is not 

associated with compulsory teaching about Christianity, and Italy accommodates other 

religions in its schools; for example, it is not forbidden for pupils to wear Islamic 

headscarves, and certain holidays such as Ramadan are marked.^^^ Furthennore, Mrs 

Lautsi remained free to “enlighten and advise” her children as she wished.^''* Hence 

Italy was within the margin o f appreciation, and there was no violation o f Article 2 of 

Protocol No. 1 in respect o f  Mrs Lautsi.

The dissenting opinion o f Judge Malinvemi joined by Judge Kalaydjieva was 

relatively short and primarily revealed an objection with the margin o f appreciation in 

the case, as well as disquiet in relation to the lack o f supervision o f this margin, and a 

differing conception o f the requirements o f State neutrality in respect o f the educational 

environment. The judges commented:

Religious symbols are indisputably part o f the school environment. As such, they 

might therefore infringe the duty o f State neutrality and have an impact on

respondent State. M oreover, the fact that there is no European consensus on the question o f  the 
presence o f  religious sym bols in State schools ... speaks in favour o f  that approach. This margin 
o f  appreciation, how ever, goes hand in hand with European supervision .. .  the Court’s task in the 
present case being to determ ine whether the limit mentioned ... above [indoctrination] has been 
exceeded.

Ibid, at [71]. See discussion o f  these cases in Section 2 o f  this Part.
Ibid, at [72],
Ibid, at [73].
Ibid, at [74]. 

at [75].
Ibid, at [76]. For the reasons g iven  in connection w ith its examination o f  their m other’s case, it w as 

held by the Court that there had been no violation o f  A rticle 2 o f  Protocol N o. 1 in respect o f  the children. 
Furthermore, no separate issue arose under Article 9. Finally, Article 14 also did not raise any new  issues 
to be examined.
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religious freedom and the right to education. This is particularly true where the
350religious symbol is imposed on pupils, even against their will.

The judges referred to Buscarini and Others v San Marino, wherein it was held that the 

traditional nature, in the social and historical sense, of a text used by members of 

parliament when swearing loyalty did not deprive the oath of its religious n a t u r e . T h e  

minority paid greater attention to freedom from  religion;

That negative right deserves special protection if it is the State which displays a 

religious symbol and dissenters are placed in a situation from which they cannot 

extract themselves. Even if it is accepted that the crucifix can have multiple 

meanings, the religious meaning still remains the predominant one. In the context 

of state education it is necessarily perceived as an integral part of the school
352environment and may even be considered as a powerful external symbol.

Notably, it was felt that the presence of crucifixes in schools was capable of infringing 

schoolchildren’s religious freedom and right to education to a greater degree than 

religious garments that, for example, a teacher might wear, such as headscarves:

In the latter example the teacher in question may invoke her own freedom of 

religion, which must also be taken into account, and which the State must also 

respect. The public authorities cannot, however, invoke such a right.

Finally, the judges believed that the impact which the presence of crucifixes may have 

in schools was “incommensurable with the impact that they may have in other public 

establishments, such as a voting booth or a court”. I n  summary, the minority felt that 

Article 2 of Protocol No. 1 and Article 9 ECHR require “the strictest denominational

D issenting opinion o f  Judge M alinvem i joined  by Judge Kalaydjieva, at [4], E m phasis original.350

Ibid, at [5], B uscarin i an d  O thers v San M arino  A pplication N o. 24645/94 , (1999) 30 EHRR 208, 
D ecision  o f  18 February 1999. That case is d iscussed in Part I, Section 2 o f  this chapter.

Ih id
Ihid, at [6].
Ihid, at [7]. The judges agreed with the low er Chamber com m ent that in schools “the com pelling  

pow er o f  the State is im posed on m inds w hich still lack the critical capacity w hich w ould enable them to 
keep their distance from the m essage derived from a preference m anifested by the State”. See [48] o f  the 
Chamber judgm ent.
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neutrality” .

In Search of Coherence

The Court’s approach appears inconsistent with previous decisions in this area, insofa- 

as there was ahnost a presumption that the regulations were covered by the margin o ’ 

appreciation afforded to Italy, unless indoctrination could be proved. In §ahin, it wa: 

decided that there was a prima facie  breach of the freedom of religion of the applicant 

A wide margin of appreciation was afforded to the Turkish State, but this was ii 

mitigation of the acknowledged b r e a c h . T h e  Court’s reliance on the concept o' 

indoctrination presents a fonnidable hurdle for applicants to overcome. It is apparen 

that the “objective, critical and pluralistic” standard has been downplayed, along witl 

references to the State’s duty of impartiality. The introduction of a loophole fo‘ 

traditions is also a puzzling development.

The landscape ^osX-Lautsi is troubling when one compares the principle; 

emerging from the decision with ^ahin. It is recognised in both decisions that the Stat; 

is under a duty of impartiality in respect of the organisation of religion. The individuel 

student is not under such a duty. Yet the Italian State is pemiitted to impose a religion; 

environment on teachers and pupils in all its schools, while the Turkish student is net 

permitted to wear religious symbols for fear of creation of such an environment. Th; 

removal o f the headscarf from the classroom can be sanctioned as it is a “powerfil 

external symbol”. The crucifix can stay, as its display has become a tradition, and it is i 

passive symbol. The headscarf presents a risk of indoctrination, but the crucifix dos 

not. It was perhaps inevitable that the device of affording a wide margin of appreciatioi 

to both Turkey and Italy in their regulation of religion in the classroom would produce
0  C 7

an inconsistent body of case law. However, it is unfortunate that the inconsistencis 

may be construed as revealing a Christian-occidental bias.

The words of Judge Bonello in his colourful concurring opinion sum up the 

mindset o f those who insisted the crucifix should remain, when he commented, “[i]

Ib id , at [8],
^^*Application N o. 44774 /98 , (2007) 44 EHRR 5, D ecision  o f  29 June 2004 (Chamber) and 10 Novemb;r 
2005 (Grand Chamber), at [7 8 ]-[l 10]. See David P ollock , “A Critique o f  the Grand Chamber Judgemeit 
in the C ase o f  Lautsi v. Italy”, E uropean H um anist F ederation , 25 April 2011 , at 4 , w here he argues thit 
the judgm ent is “seriously flawed and unworthy o f  the Court” .
357 H ow ever, the cases are consisten t in the sense that national authorities are given broad discretion in 
the regulation o f  religious sym bols in the classroom .
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European court should not be called upon to bankrupt centuries o f  European tradition. 

N o court, certainly not this Court, should rob the Italians o f  part o f  their cultural 

personality” .̂ *̂ In her concurring opinion, Judge Power cautioned against the elevation 

o f  the ideology o f  secularism in the guise o f  neutrality, which latter concept she argued 

requires a pluralist a p p ro a ch .F u rth en n o re , she acknowledged that symbols carry 

meaning and argued in favour o f  a classroom where these competing symbols are given 

expression:

The presentation o f  and engagement with different points o f  view  is an intrinsic 

part o f  the educative process. It acts as a stimulus to dialogue. A truly pluralist 

education involves exposure to a variety o f  different ideas including those which 

are different from one’s own.

It is clear that the project o f  removal o f  religion from the classroom has been seriously 

called into question, at least, it might be ventured, when the symbols which it is 

proposed to remove are Christian in nature and have been around for millennia.

In conclusion, there is some support for a return to inclusion o f  all symbols in the 

name o f  confessional neutrality. However Lautsi sits alongside previous ECtHR 

decisions which endorse the stripping-away o f  Islamic symbols, and a distinct lack o f  

tolerance for the headscarf in particular. Thus, it remains to be seen whether those 

earlier cases w ill now be reviewed by the Court.

Concurring Opinion o f  Judge Bonello, at [1.2], Ireland, in light of its longstanding subsidisation of a 
system in which almost 90% of State-funded schools are likely to have crucifixes on their walls, could 
arguably take solace from the following passage of Judge Bonello, at [1.4]:

Until relatively recently, the ‘secular’ State had hardly bothered with education, and, by default, 
had delegated that primary function to Christian institutions. Only slowly did the State start 
assuming its responsibilities to educate and to offer the population some alternatives to a virtual 
religious mohopoly on education. The presence of the crucifix in Italian schools only testifies to 
this compelling and millennial historical reality -  it could loosely be said that it has been there 
since schools have been there. Now, a court in a glass box a thousand kilometres away has been 
engaged to veto overnight what has survived countless generations. The Court has been asked to 
be an accomplice in a major act of cultural vandalism.

However, for argument against Ireland’s reliance on this decision, see Chapter 8, Part II.
In this regard. Judge Power stated:

Neutrality requires a pluralist approach on the part o f the State, not a secularist one. It encourages 
respect for all world views rather than a preference for one. To my mind, the Chamber Judgment 
was striking in its failure to recognise that secularism (which was the applicant’s preferred belief 
or world view) was, in itself, one ideology among others. A preference for secularism over 
alternative world views -  whether religious, philosophical or otherwise -  is not a neutral option.
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V. THE ECtHR, RELIGION AND HEALTHCARE

Upon examination o f the ECHR, it is apparent that there are several provisions which 

are pertinent to the topic of religion and healthcare. The ECHR does not provide for a 

right to health or healthcare. However, there are other ECHR articles which have some 

relevance in healthcare cases, such as Article 2 on the right to life; Article 3 insofar as it 

prohibits inhuman or degrading treatment; Article 5 which protects the right to liberty 

and security o f person; and Article 8 in its protection of the right to respect for private 

and family life. Finally, it is worth noting that complaints relating to discrimination in 

the enjoyment o f healthcare rights would fall under the ambit o f Article 14. However, 

we shall begin with analysis o f the role o f Article 9 ECHR.

1. LACK OF CONSIDERATION OF ARTICLE 9 ECHR

The first point to appreciate in relation to ECtHR case law is that while there are a 

variety o f Convention provisions implicated in cases concerning healthcare, there is no 

jurisprudence involving the application o f Article 9 freedom of religion principles to the 

field o f healthcare. One area in which this is likely to feature concerns the question o f 

respect for religiously-motivated treatment d e c i s i o n s . W i c k s  summarises the 

position:

If  a decision to refuse consent to treatment is a consequence o f the patient’s 

religious beliefs -  as, for example, with a Jehovah’s W itness’s refusal o f a blood 

transfusion -  Article 9 issues may arise. There has been no case directly on this 

point before the Strasbourg institutions and it is clear that not every act which is 

motivated by a religion will be regarded as a manifestation o f religion and thus 

protected under Article 9. Nevertheless a refusal o f treatment which is as central 

to a religious belief as the Jehovah’s W itnesses’ rejection o f blood transfusions 

seems likely to fall within the ambit o f the Article. As with Article 8, however, 

Article 9 is far from absolute and permits such limitations as are necessary in a 

democratic society....

See further Chapter 9, Part II for d iscussion  o f  how the law on this question has developed in Ireland. 
Elizabeth W icks, Human R ights an d  H ealthcare  (Hart Publishing, 2007), at 63.
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Article 9 featured in the high-profile “right to die” case o f Pretty v the United 

Kingdom?^^ The case is instructive for its exposition o f the interplay o f several other 

Convention articles.

2. Pretty v the United Kingdom

(i) Articles 2, 3, 8 and 14 ECHR

Diane Pretty suffered from motor neurone disease, and wanted her husband to help her 

to commit suicide. She sought assurance that her husband would not be prosecuted if  he 

assisted her in this regard. The Director o f Public Prosecutions (DPP) in England 

refused to give such an undertaking. The case reached Strasbourg where Pretty argued 

that the prohibition in domestic law on assisting suicide infringed her rights under 

Articles 2, 3, 8, 9 and 14 ECHR.

Under Article 2 on the protection o f the right to life, the Court was not persuaded 

that the “right to life” could be interpreted as involving a negative aspect. It was found 

that no right to die, whether at the hands o f a third person or with the assistance o f  a 

public authority, could be derived from Article 2.^^  ̂ Under Article 3 ECHR, which 

prohibits torture and inhuman or degrading treatment or punishment, the applicant 

submitted that the suffering which she faced qualified as degrading treatment. She 

argued that while the Government was not directly responsible for that treatment, it was 

established under the ECtHR’s case law that the State owed to its citizens not only a 

negative obligation to refrain from inflicting such treatment, but also a positive 

obligation to protect people from it.̂ "̂* However, the ECtHR held that the positive 

obligation contended for would require that the State sanction actions intended to

Application N o. 2346/02 , (2002) 35 EHRR 1, D ecision  o f  29 April 2002. Hereafter referred to as 
P retty . See Philip Havers and Caroline N eenan, “Impact o f  the European C onvention on Human Rights 
on m edical law ” (2002) 78 P ostgradu a te  M ed ica l Journal 573 for discussion o f  the case.

Ibid, at [39]-[40]. The text o f  A rticle 2 reads as follow s:
1. E veryone’s right to life shall be protected by law. N o one shall be deprived o f  his life 
intentionally save in the execution o f  a sentence o f  a court fo llow ing his conviction o f  a crim e for 
w hich this penalty is provided by law.
2. D eprivation o f  life shall not be regarded as inflicted in contravention o f  this article w hen it 
results from the use o f  force w hich is no more than absolutely necessary:
a. in defence o f  any person from unlawful violence;
b. in order to effect a lawful arrest or to prevent the escape o f  a person law fully detained;
c. in action law fully taken for the purpose o f  quelling a riot or insurrection.

Ibid, at [44], N ote that the exact wording is as follow s:
N o  one shall be subjected to torture or to inhuman or degrading treatment or punishment.
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temiinate life, an obligation that could not be derived from Article 3.^^^

Article 8 ECHR concerning respect for private life was the next provision to be 

considered by the Court. In past cases, the Court noted that the concept o f “private 

life” had a wide definition. For example, in X  and Y  v Netherlands, it was interpreted as 

including the physical and psychological integrity o f a p e r s o n . I n  Pretty, it was held 

that the right to refuse treatment fell within the ambit o f Article 8(1), as the following 

important passage bears out:

In the sphere o f medical treatment, the refusal to accept a particular treatment 

might, inevitably, lead to a fatal outcome, yet the imposition o f medical treatment, 

without the consent o f a mentally competent adult patient, would interfere with a 

person’s physical integrity in a manner capable o f engaging the rights protected 

under Article 8 § 1 o f the Convention. As recognised in domestic case-law, a 

person may claim to exercise a choice to die by declining to consent to treatment 

which might have the effect o f prolonging his life.^^^

The Court recognised that Pretty was prevented by law from exercising her choice to 

avoid what she considered would be an undignified and distressing end to her life. In 

these circumstances, the ECtHR was “not prepared to exclude that this constitutes an 

interference with her right to respect for private life” .̂ ®̂  However, in considering 

whether this interference was in accordance with Article 8(2), the Court held that it was 

clear that the interference was prescribed by law and pursued the legitimate aim o f 

safeguarding life and thereby protecting the “rights o f others” . States were entitled to 

regulate activities which are detrimental to the life and safety o f other individuals. 

Furthermore, the more serious the harm involved, the more heavily considerations of 

public health and safety would weigh in the balance against the countervailing principle

Ibid, at [55]-[56].
The text o f  A rticle 8 reads as follow s:

1. Everyone has the right to respect for his private and fam ily life, his hom e and his 
correspondence.
2. There shall be no interference by a public authority with the exercise o f  this right except such as 
is in accordance with the law and is necessary in a democratic society in the interests o f  national 
security, public safety or the econom ic w ell-being o f  the country, for the prevention o f  disorder or 
crim e, for the protection o f  health or morals, or for the protection o f  the rights and freedom s o f  
others.

Application N o. 8978 /80 , (1986) 8 EHRR 235, D ecision  o f  26 March 1985, at [22].
Application N o. 2346 /02 , (2002) 35 EHRR 1, D ecision  o f  29 April 2002, at [63].
Ibid, at [67].
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o f personal autonomy.^’® It was held that a blanket ban on assisted suicide was not 

disproportionate. Nor in the circumstances w'as there anything disproportionate in the 

refusal o f the DPP to give an advance undertaking that no prosecution would be 

brought against the applicant’s husband. Therefore, the interference in the case was 

justified as necessary in a democratic society for the protection o f the rights o f others.

(ii) Article 9 ECHR

■371

The ECtHR commented that very little argument was addressed to Article 9. Pretty 

submitted that Article 9 protected the right to freedom o f thought, which has hitherto 

included beliefs such as veganism and pacifism. She stated that she believed in and 

supported the notion o f assisted suicide for herself, and that in refusing to give the 

undertaking not to prosecute her husband, the DPP had interfered with this right, as had 

the UK in imposing a blanket ban which allowed no consideration o f her individual
372circumstances. She argued that interference had not been justified under Article 9(2). 

For its part, the Government disputed that any issue arose within the scope of Article 9. 

It was argued that this Article did not confer any general right on individuals to engage 

in any activities o f their choosing in pursuance o f whatever beliefs they may hold. 

Alternatively, even if there was any restriction o f religious freedom, it was argued that 

such interference was justifiable under the second paragraph for the same reasons as set 

out in relation to Articles 3 and 8 o f the Convention.^^^ The judges weighed up these 

arguments and commented:

The Court does not doubt the fiminess o f the applicant’s views concerning 

assisted suicide but would observe that not all opinions or convictions constitute 

beliefs in the sense protected by Article 9 § 1 o f the Convention. Her claims do 

not involve a form o f manifestation o f a religion or belief, through worship, 

teaching, practice or observance as described in the second sentence o f the first 

paragraph. As found by the Commission, the terni ‘practice’ as employed in 

Article 9 § 1 does not cover each act which is motivated or influenced by a

Ibid, at [74],
Ibid, ax [31],
Ibid, at [80],
Ibid, al [81],
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religion or belief (see Arrowsmith  v. the United Kingdom, no. 7050/77, 

Com m ission’s report o f 12 October 1978, DR 19, p. 19, § 71). To the extent that 

the applicant’s views reflect her commitment to the principle o f personal 

autonomy, her claim is a restatement o f the complaint raised under Article 8 o f 

the Convention.^’"*

Therefore, the Court concluded that there had been no violation o f Article 9 ECHR. 

Most would perhaps agree that it was stretching matters to argue that a belief in the 

notion o f  assisted suicide could receive protection under Article 9 ECHR. Instead, the 

principles o f personal autonomy and self-detennination which govern the right to refuse 

treatment were engaged.^’  ̂ However, hypothetical cases where a person’s actions are 

more closely bound up with religion shall now be considered.

3. FUTURE CONSIDERATION OF RELIGION IN HEALTHCARE CASES 

(i) Religiously-motivated treatment decisions

As it was mentioned in Pretty, further consideration must be given to the decision o f
376Arrowsmith  v United Kingdom, as authority for the proposition that not every act 

which is motivated by a religion will be regarded as a manifestation o f religion. In this 

case, the applicant’s distribution o f  leaflets to soldiers was not protected by Article 9(1) 

as being the manifestation o f her pacifist belief, as the content o f the leaflets concerned 

criticism o f government policy, rather than the promotion o f non-violent methods in 

conflicts. The Commission noted that when an individual’s actions “do not actually 

express the belief concerned they cannot be considered to be as such protected by Art. 

9(1), even when they are motivated or influenced by it” . H o w e v e r ,  there are many 

actions in the medical treatment arena which can be readily characterised as 

constituting a manifestation o f a particular belief. A prime example here is reftisal o f 

consent on the part o f a member o f the Jehovah’s Witness faith to a proposed blood 

transfusion, either for that member personally or for a child or next of kin. It is clear 

that the decision can be said to “actually express” the belief concerned; that the Bible

Ibid, at [82],
See Tom F. Beauchamp and James F. Childress, Principles o f  Biomedical Ethics (6* ed, Oxford 

University Press, 2008), discussed in Chapter 9, Part 1.
Application No. 7050/75, (1978) 3 EHRR 218, Commission Report o f  5 December 1978. 

at [71].
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prohibits ingesting blood. Therefore, it is submitted that Article 9(1) should be engaged 

in a case involving for example, a claim by a Jehovah’s Witness that the State 

transfused him against his will. This proposition is strengthened by the case o f  

Hoffmann v Austria?'’  ̂ The applicant argued that she had been denied custody o f her 

children because she was a Jehovah’s Witness and would have refused blood 

transfusions for them. The ECtHR accepted that the applicant’s refusal o f blood was a
379direct consequence o f her religious beliefs.

Moreover, one can also readily imagine scenarios where the treatment decision 

was motivated by a tenet o f Islam; for example, where a Muslim child’s only chance o f  

survival depends on a heart transplant, and a donor heart is available for her, however, 

her mother decides that her child ought not to undergo such an operation, as receipt o f  

the organ would transgress sharia law. The hospital might make an emergency 

application to a judge to have the child made a ward o f court, and to overrule the 

mother. A Court may hold that the mother cannot make a martyr o f the child, and that 

the child’s right to life must prevail over her mother’s right to rehgious freedom. The 

mother may subsequently sue the State and if  the case ends up in Strasbourg, she might 

rely on her Article 9 ECHR right. As a second example, one can consider the case o f a 

Muslim man who is admitted to hospital for management o f lung disease. As he is 

likely to be bed-bound for several days, hospital policy (reflecting national guidance) is 

that he should receive prophylactic heparin to reduce the risk o f potentially fatal 

throm bosis.H arparin  is porcine-derived, and being aware o f this fact, the patient

Application No. 12875/87,(1993) 17 EHRR 293, Decision o f 23 June 1993. 
at [32]:

In awarding parental rights - claim ed by both parties - to the m other in preference to the father, the 
Innsbruck District Court and Regional Court had to deal w ith the question whether the applicant 
was fit to bear responsibility for the children’s care and upbringing. In so doing they took account 
o f  the practical consequences o f  the religious convictions o f  the Jehovah’s W itnesses, including 
their rejection o f  holidays such as Christm as and Easter which are customarily celebrated by the 
m ajority o f  the Austrian population, their opposition to the adm inistration o f  blood transfusions, 
and in general their position as a social minority living by its own distinctive rules.

W icks argues that although the H offm ann  case was not directly concerned with the point, the Court 
“seems to have accepted that Article 9(1) may prim a fa c ie  protect a refusal by Jehovah’s W itnesses to 
consent to blood transfusions” . Elizabeth W icks “The right to refuse medical treatm ent under the 
European Convention on Human R ights” (200!) 9 M edical Law Review  17, at 31.

This ethical example borrow s facts from a Clinical Ethics Com m ittee case in the UK discussed in 
Ainsley J Newson, “Clinical Ethics Com m ittee Case 9; Should we inform our patient about anim al 
products in his m edicine?” (2010) 1 Clinical E thics 1. A junior doctor asked her consultant whether she 
should ask a patient o f  M iddle-Eastern origin if  porcine-derived heparin was acceptable to him. The 
C om m ittee concluded that there was a moral obligation to disclose the derivation o f  heparin to the man 
and indeed to all patients to allow them to com e to a considered and informed choice. The Com m ittee 
concluded, at 10:
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objects. However, a doctor takes the decision to override the refusal of the patient in his 

own best interests, and also so that the hospital will not be found guilty of negligence in 

the event of thrombosis manifesting itself. The patient sues. However a judge finds that 

the appropriate course of action was taken by the hospital. At the ECtHR, the question 

is whether the man’s conduct was a manifestation of his beliefs.

It is submitted that Arrowsmith is not applicable to either of the above consent to 

treatment scenarios. It should be held that the actions of both individuals were protected 

by Article 9(1) as a manifestation of religious belief. Of course the matter does not end 

there. Assuming that Article 9(1) is engaged in the above scenarios, and assuming that 

there has been an interference with the religious freedom of the applicants, the ECtHR 

would then logically move to consider whether the interference could be justified under 

Article 9(2). Proceeding on the basis that the limitation in each scenario was prescribed 

by law, a Court would have to look to the “necessity” for the interventions. It is 

submitted that a State would most likely argue that in the above scenarios, the hospitals 

acted pursuant to a law or judicially approved measure that aimed to protect “the rights 

and freedoms of others” . Factors such as the proportionality of the measure would also 

be considered. Briefly, to consider the Muslim mother who turned down the donor 

heart, the ECtHR would consider the right to life of children in the position of the dying 

child, and it is difficult to envisage that domestic provisions vindicating such rights 

could be struck down for representing an unjustified interference with the Article 9 

rights of their parents. The Muslim man who was administered porcine-derived drugs 

may have a greater chance of success. The State would have to rely on paternalistic 

arguments to the effect that the legitimate aim in question was the protection of a 

competent adult patient from his own ill-advised decision. This may be seen as an 

unjustifiable interference with the religious freedom of the patient.

However, an important caveat to the above comments is that one might venture 

that Strasbourg would afford a Member State a large degree of deference in cases 

involving religiously-motivated treatment decisions.^*'

W e have com e to this decision  because w e do not believe it is appropriate to let the status quo 
prevail. Changes to m odels o f  good practice in patient consent and information provision, as w ell 
as an increasingly m ulti-faith and m ulti-perspective society, mean w e need to reconsider this non
provision o f  information.

By w ay o f  analogy, M cH ale points to the disparate approaches taken to the regulation o f  m odem  
reproductive technology across Europe and concludes:

G iven such disparities in the approaches, it is unsurprising that the C ouncil o f  Europe institutions 
have afforded a w ide margin o f  appreciation to states w here the issues that com e before it are
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Finally, it should not be forgotten that even if  Article 9 claims fall on deaf ears in 

these religiously-motivated decision cases, there are other ECHR provisions under 

which an applicant may seek protection. As summarised by Madden, the Convention 

protects the ability to choose or refuse medical treatment in a number o f ways, and the 

“key articles are 3 and The Muslim individuals in the above scenarios could argue 

that they were subjected to inhuman or degrading treatment contrary to Article 3, whose 

requirements pennit o f no d e r o g a t i o n . I t  could also be argued that there was an 

unjustifiable interference with respect for their private lives insofar as there was a
384breach o f their physical or psychological integrity, contrary to Article 8.

(ii) Claims that religiously-sensitive treatment is not provided

Finally, to broaden the scenarios that might arise for consideration before the ECtHR 

beyond the issue o f consent to treatment, there may be a claim that religiously-attuned 

treatment has not been provided. For instance, a Muslim man might complain that the 

State’s laws on postmortem examinations led to a severe delay in the burial o f his wife, 

and caused him distress, or a Muslim parent might argue that the State’s laws on 

circumcision prevented his son from undergoing the procedure within the optimum 

period o f time; the first year o f his life.

It is submitted that Article 9 ought to be engaged in these cases. It might be 

argued that the State itself has inflicted ill-treatment on the applicants, so as trigger 

Article 3.^*  ̂ Furthemiore, Article 8 is relevant insofar as it could be argued that the

acutely and ethically controversial in nature. The margin o f  appreciation doctrine allow s discretion  
to individual states to interpret Convention provisions, taking into account their particular national 
circum stances and traditions, such as cultural practices or religious or historic traditions.

Jean M cH ale, “Fundamental Rights and Health care” in Elias M ossia los, Govin Permanand, Rita Baeten, 
and Tamara K. H ervey eds, H ealth  System s G overnance in E urope: The R ole o f  E uropean Union L aw  
an d  P o licy  (Cambridge U niversity Press, 2010) 282, at 289.

Deirdre M adden, M edicine. E thics a n d  the L aw  (2"“* ed, B loom sbury, 2011), at [9 .119].
H ow ever, the case o f  H erczegfa lvy  v A ustria  Application N o. 10533/83, (1993) 15 EHRR 437, 

D ecision  o f  24 Septem ber 1992, should be considered for its potential application in many o f  these cases. 
This concerned the forcible treatment o f  a mental patient, w hich included his force-feeding and restraint. 
The ECtHR held that the treatment was not in breach o f  A rticle 3, and held, at [82]:

The established principles o f  m edicine are admittedly in principle decisive in such cases; as a 
general rule, a measure w hich is a therapeutic necessity cannot be regarded as inhuman or 
degrading. The Court must nevertheless satisfy itse lf that the medical necessity has been 
convincingly shown to exist.

See P retty .
In Z) V the U nited  K ingdom  A pplication N o. 30240/96 , (1997) 24 EHRR 423, D ecision  o f  2 M ay 1997, 

an A ID S sufferer was threatened with removal from the U nited Kingdom  to the island o f  St Kitts where 
no effective medical or palliative treatment for his illness w as available, and where he w ould be exposed
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State has failed to secure the physical and psychological integrity of its Muslim 

citizens. The abortion rights case of Tysiqc v Poland is a reminder of the breadth of 

Article 8(1);

The Court also reiterates that ‘private life’ is a broad tenn, encompassing, inter 

alia, aspects of an individual’s physical and social identity, including the right to 

personal autonomy, personal development and to establish and develop 

relationships with other human beings and the outside world ... Furthermore, 

while the Convention does not guarantee as such a right to any specific level of 

medical care, the Court has previously held that private life includes a person’s 

physical and psychological integrity and that the State is also under a positive 

obligation to secure to its citizens their right to effective respect for this integrity 

... The Court notes that in the case before it a particular combination of different 

aspects of private life is concerned. While the State regulations on abortion relate 

to the traditional balancing of privacy and the public interest, they must -  in case 

of a therapeutic abortion -  also be assessed against the positive obligations of the 

State to secure the physical integrity of mothers-to-be.^*^

In circumstances where either Article 8 or 9 is engaged, it might also be argued that the 

prohibition on discrimination in the enjoyment of Convention rights, contained in 

Article 14, should also be called in aid by victims of the State’s failure to guarantee 

substantive equality in the health system. However, it is noteworthy that Article 14 

received scant attention in the Pretty case.^*’

to the risk o f  dying under the most distressing circum stances. It w as held that the im plem entation o f  the 
decision  to rem ove him  to St Kitts w ould amount to inhuman treatment by the respondent State in 
violation o f  A rticle 3.

A pplication N o. 5410/03 , (2007) 45 EHRR 42 , D ecision  o f  20 March 2007 , at [107].
Article 14 ECHR w as considered in conjunction with A rticle 8. The applicant com plained that she 

was discrim inated against in the enjoym ent o f  the rights guaranteed under Article 8 in that dom estic law  
permits able-bodied persons to com m it suicide yet prevents an incapacitated person from receiving  
assistance in com m itting suicide. The Court held that the State had a reasonable and objective  
justification for not distinguishing in law betw een individuals w ho were and were not capable o f  
com m itting suicide. Such an exem ption w ould seriously undermine the protection o f  life w hich the law  
aim ed to safeguard. There had been no violation o f  Article 14.
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Conclusion

The level o f accommodation provided by the ECtHR for Islamic practices has been 

fleshed out in detail in this chapter. The protection or lack thereof for the religious 

freedom of Muslims is o f high relevance to the Irish legal system, in light o f our 

position as CoE Contracting States, and our incorporation o f the Convention at a 

legislative level, by way o f the European Convention on Human Rights Act 2003. In 

the next chapter, the focus shall be on Ireland’s constitutional accommodation.
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A Theory of Reasonable Accommodation of Religion in Irish
Constitutional Law

“ Irish p eop le are different, they respect re lig ion .” '

Introduction

The first aim o f this chapter is to describe the relationship between religion and law in 

Ireland. Part I shall set out the Articles in the Irish Constitution which relate to religion, 

set out the history behind these provisions, and examine the question o f separation o f 

Church and State. Part II involves a close analysis o f the constitutional case law which 

the religious provisions in the Constitution have generated.^ The argument which shall 

be made throughout this chapter is that Irish constitutional provisions and case law 

demonstrate a duty to accommodate religion. This argument ties into a central thesis 

that the Canadian version of reasonable accommodation can and ought to be imported, 

so as to facilitate the free profession and practice o f Islam unless such accommodation 

results in undue hardship for another person or entity. Later chapters on employment,^ 

education,"* and healthcare^ will focus on the specific areas in which Islam can be 

reasonably accommodated in Ireland.

I. IRELAND AT THE CROSSROADS OF RELIGION AND SECULARISM 

1. A COUNTRY WITH A STRONG RELIGIOUS TRADITION 

1.1 Background to Religious Provisions in 1922 and 1937 Constitutions

Religion has traditionally been o f great public importance in this country. Despite a 

recent fall-off in Church attendance, and notwithstanding the increase in members o f

' Ms Nawal Elhaj, w ife o f  Imam al Hussein, Chairman o f the Irish Council o f  Imams, when asked, during 
protests in Dublin against the 2004 French law banning conspicuous religious symbols in schools, 
whether it was expected there would similar moves to ban hijabs in Irish schools and public workplaces. 
Patsy McGarry, “Muslim women in Ireland do not expect hijab ban” The Irish Times, 19 January 2004.
 ̂ The focus o f this chapter is on demonstrating constitutional, rather than legislative support for the 

central thesis o f  reasonable accommodation o f  Islam.
 ̂Chapter 7.
Chapter 8.

 ̂Chapter 9.
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non-Christian faiths, including Islam, Ireland is predominantly a country in the Roman 

Catholic tradition.^ As Hogan observes, the Irish Free State as established in 1922 was 

“formally nonsectarian in character”.̂  The 1922 Constitution provided for religious 

liberty, i.e. freedom o f  conscience and the free profession and practice o f  religion. The 

tone o f  the guarantee was one consistent with the liberal-democratic thought o f  the day. 

Nonetheless, there followed a “gradual incorporation o f  the Catholic moral code into 

the law o f  the land”, with a raft o f  repressive legislation such as the Censorship o f  

Publications Act 1929 and the Legitimacy Act 1931.^

In 1932, Fianna Fail was returned to power in the Dail and it was under the reign 

o f  this party, specifically its leader, Eamon de Valera, that the decision was taken to 

enact a new Constitution. For a variety o f  complex socio-political reasons, this so- 

called Republican Party did not commit itself to secular ideals and, in fact, the orthodox 

view s o f  various Church leaders were c o u r t e d . N o l a n  notes that the nationalist 

movement “owed much, both ideologically and organisationally” to the Catholic 

Church." Keogh concurs that Catholicism was “the central characteristic o f  Irish 

nationalism” by the mid 1930s.'^ It is an accurate generalisation to state that the 

overwhelmingly Catholic population o f  the land deferred to Church teaching in most 

areas o f  their lives. It is hardly surprising then, that the provisions on religion under the 

1937 Constitution are notably different from those o f  its predecessor.

 ̂ See Chapter 1, Section 2 for statistics.
 ̂Gerard Hogan, “Law and Religion: Church-State Relations in Ireland from Independence to the present 

day” (1987) 35 Am erican Journal o f  Comparative Law  47, at 50.
* Article 8 o f  the IFS Constitution 1922 provided;

Freedom o f  conscience and the free profession and practice o f  religion are, subject to public order 
and morality, guaranteed to every citizen, and no law may be made either directly or indirectly to 
endow any religion, or prohibit or restrict the free exercise thereof or give any preference, or 
impose any disability on account o f  religious belief or status, or affect prejudicially the right o f 
any child to attend a school receiving public money without attending the religious instruction at 
the school, or m ake any discrim ination as respects State aid between schools under the 
m anagem ent o f  different religious denom inations, or .divert from any religious denom ination or 
any educational institution any o f  its property except for the purpose o f roads, railways, lighting, 
water or drainage works or other works o f  public utility, and on paym ent o f  compensation.

 ̂Hogan, note 7, at 51.
For condemnation o f  this process see Noel Browne, “Church and State in M odern Ireland” in M urphy 

and Twomey eds, Ireland 's Evolving Constitution, 1937-1997  (Oxford, Hart Publishing, 1998) 40, at 45; 
Under de V alera’s influence, Irish Republicanism  was literally turned inside out. It becam e anti
dem ocratic, xenophobic, philistine, anti-intellectual, opposed to secularism, pluralism  and any 
ideas that had so much as a hint o f socialism.

"  M ichael Nolan, “The Influence o f  Catholic Nationalism  on the Legislature o f the Irish Free S tate” 
(1975) \Q Irish Jurist 128, at 128.

Dermot Keogh, “Church, State and Society” in Farrell ed, D e Valera's Constitution and  Ours (G ill & 
M acmillan, 1988) 103, at 105.
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1.2 Article 44 of the 1937 Constitution

Article 44.1, which highlights the shift towards deference to Rome, as originally 

enacted provided:

2° The State recognises the special position o f  the Holy Catholic Apostolic and 

Roman Church as the guardian o f  the Faith professed by the great majority o f  the 

citizens.

3° The State also recognises the Church o f  Ireland, the Presbyterian Church in 

Ireland, the Methodist Church in Ireland, the Religious Society o f  Friends in 

Ireland, as well as the Jewish Congregations and the other religious 

denominations existing in Ireland at the date o f  the coming into operation o f  this 

Constitution.

The final wording o f  Article 44 represented a compromise and involved much 

negotiation and diplomatic-wrangling between the Government and the Catholic 

hierarchy in Ireland and Rome.'^ The provisions were pluralist, in that all o f  the 

religious denominations existing in the State were “recognised”. However, a “special 

position” was accorded to the Roman Catholic Church.'"  ̂ The status o f the Catholic 

Church under the Constitution remained the subject o f  much controversy.'^ In the

Keogh, charts the interaction o f  Church and State during the framing o f  the Constitution and highlights 
the fact that a prelim inary draft o f  Article 44.1 was actually a far more ultram ontane formula which 
recognised that “the Church o f  Christ is the Catholic Church” . It quickly became apparent that this 
w ording w ould have to be altered in order to appease all the churches. However, in a pre-ecum enical age 
Keogh remarks, ibid, at 111, that this was like “trying to tattoo bubbles” .

Interestingly, despite the special position accorded to it, the Catholic Church was actually som ew hat 
disappointed with the final text o f  the Constitution, as it referred to many Churches rather than 
privileging one, and apparently drew inspiration for many provisions from a secular and rationalist 
theory. See Gerard Hogan, “De Valera, the Constitution and the H istorians” (2005) 40 Irish Jurist 291 
and Dermot Keogh, “The Constitutional Revolution; an Analysis o f  the Making o f  the C onstitution” in 
Frank Litton ed, The Constitution o f  Ireland 1937-1987  (Dublin, Institute o f Public Adm inistration, 
January 1988).

This was so despite an express judicial pronouncem ent to the effect that the formula o f  w ords m erely 
recognised a factual state o f  affairs rather than purporting to confer special privileges on the Catholic 
Church. In Q u in n ’s Supermarket Ltd. v A ttorney General [1972] IR 1, W alsh J stated, at 23-24:

In A rticle 44, s. 1, o f  the Constitution the State recognises the existence o f  the several religious 
denom inations there named, including the Jewish Congregations, as well as all other unnam ed 
ones existing at the date o f the com ing into operation o f the Constitution. This declaration is an 
express recognition o f  the separate co-existence o f  the religious denom inations, nam ed and 
unnamed. It does not prefer one to the other and it does not confer any privilege or im pose any
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context o f the Northern Ireland conflict and the negotiations for the Sunningdale 

Agreement, Articles 44.1.2° and 3° were “seen as an embarrassment”.'^ In the end, this 

problem was resolved when the electorate voted in favour o f the Fifth Amendment o f 

the Constitution Bill 1972 in order to remove these twin provisions. Therefore, Article 

44 o f  the Constitution currently reads as follows:

1. The State acknowledges that the homage o f public worship is due to Almighty 

God. It shall hold His Name in reverence, and shall respect and honour religion.

2. 1° Freedom o f conscience and the free profession and practice o f religion are, 

subject to public order and morality, guaranteed to every citizen.

2° The State guarantees not to endow any religion.

3° The State shall not impose any disabilities or make any discrimination on the 

grounds o f religious profession, belief or status.

4° Legislation providing for State aid for schools shall not discriminate between 

schools under the management o f  different religious denominations, nor be such 

as to affect prejudicially the right o f any child to attend a school receiving public 

money without attending religious instruction at that school.

5° Every religious denomination shall have the right to manage its own affairs, 

own, acquire and administer property, movable and immovable, and maintain 

institutions for religious or charitable purposes.

6° The property o f any religious denomination or any educational institution shall 

not be diverted save for necessary works o f public utility and on payment o f 

compensation.

disability or dim inution o f  status upon any religious denom ination, and it does not permit the State 
to do so.

See the judgment o f  Barrington J in C am paign to S epara te  Church an d  S tate  v M inister f o r  E ducation  
[1998] 3 IR 321, at 355.
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Doyle notes how Article 44.1 and Article 44.2 are “markedly different” , insofar as 

Article 44.2 “contains a set o f constitutional guarantees that would not appear out o f 

place in the constitution o f any liberal democracy”, but Article 44.1 “suggests a State 

that is decidedly non-neutral on the question o f religion”. T h e  consequences o f the 

pro-religion stance o f the Constitution are considered further in Part II. For now the key 

principles to take from Article 44 are as follows;

(i) the State guarantees freedom o f conscience and the free profession and 

practice o f religion, subject to public order and morality;

(ii) the State is forbidden from endowing any religion;

(iii) the State cannot impose any disabilities or make any discrimination on the 

grounds o f religious profession, belief or status; and

(iv) every religious denomination shall have the right to manage its own affairs, 

own, acquire and administer property, and maintain institutions for religious 

or charitable purposes.'^

It is a useful exercise at this juncture to relate the Article 44 constitutional provisions to 

the thesis o f reasonable accommodation. As discussed in Chapter 3, reasonable 

accommodation is a legal concept involving adjustments to and exemptions from, laws 

and other measures in order to protect freedom of religion, and avoid discrimination. It 

is submitted that restriction o f expression o f Islam in the workplace, in classrooms and 

in hospitals might be characterised as a restriction o f a Muslim person’s Article 44.2.1° 

(free profession and practice o f religion) rights. Similarly, non-advertance rather than 

restriction, as in the case o f failure to provide an exemption to a generally applicable 

law, is a matter which falls to be considered under the “free practice and profession” 

provision. Furthennore, if  the State imposes a disability or makes a discrimination in 

relation to a Muslim individual on the grounds o f religious profession, belief or status, 

this can be characterised as a breach o f Article 44.2.3° (non-discrimination provision). 

It will be demonstrated that the interpretation o f Article 44 which has emerged from

Oran D oyle, “A rticle 44: Privileging the Rights o f  the R elig ious” in Eoin Carolan and Oran D oyle eds, 
The Irish C onstitu tion: G overnance an d  Values (D ublin, Thom son Round Hall, 2008) 476 , at 479.

In Chapter 8, the prohibition on legislative discrimination in State aid between schools under the 
m anagem ent o f  different religious denom inations shall be d iscussed . Finally, the guarantee that the 
property o f  any religious denom ination or any educational institution shall not be diverted save for 
necessary works o f  public utility and on paym ent o f  com pensation should be noted, although it w ill not 
be explored, as it tangential to the main area o f  study.
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case law supports an obligation on the part o f the State to make discriminations or 

distinctions which facilitate the free profession and practice o f religion.'^ This 

interpretation coheres with the theoiy o f reasonable accommodation. To paraphrase the 

explanation o f the aim o f reasonable accommodation provided by Bosset and Foblets, 

so that they may “participate fully in society on an equal footing”, it is “necessary to 

take account o f individuals’ specific features, such as their religion ... by treating them 

differently” .̂ ^

It was seen in Chapter 3 that under Canadian law, the rationales o f vindicating the 

right to religious freedom and guaranteeing equality are alternative yet overlapping 

justifications for the duty to reasonably accommodate. Thus, either an interference with 

freedom of religion, or discrimination based on religion, must be established. To focus 

briefly on the discrimination rationale, it was shown that in many cases the link 

between discrimination and accommodation lies in the likelihood that a law or measure 

will, unless accommodation is provided, indirectly discriminate against an individual or 

g ro u p .B e a r in g  in mind the indirect discrimination link, it is clear that, apart from the 

religious provisions in Article 44 o f the Constitution, Article 40.1, relating to equality, 

can provide a second pillar o f support for the introduction o f the reasonable 

accommodation doctrine. The equality guarantee provides:

All citizens shall, as human persons, be held equal before the law.

This shall not be held to mean that the State shall not in its enactments have due 

regard to differences o f capacity, physical and moral, and o f social function.

22In the seminal case o f Q uinn’s Supermarket L td  v Attorney General, W alsh J 

described Article 40.1 as follows:

[T]his provision is not a guarantee o f absolute equality for all citizens in all 

circumstances but it is a guarantee o f equality as human persons and (as the Irish

See discussion in Part II.
Pierre B osset and M arie-Claire Foblets, “A ccom m odating diversity in Quebec and Europe: different 

legal concepts, similar results?” in Institu tional A ccom m odation  a n d  the C itizen: L eg a l an d  P o litica l  
In teraction  in a P lu ra lis t Society , Trends in Social C ohesion, N o. 21 (Strasbourg, C ouncil o f  Europe, 
2009) 37, at 37.

See Chapter 3, Part II.
[1972] IR 1. Hereafter referred to as Quinn's Superm arket. The facts o f  this case are set out in Part II 

o f  this chapter.
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text of the Constitution makes quite clear) is a guarantee related to their dignity as 

human beings and a guarantee against any inequalities grounded upon an 

assumption, or indeed a belief, that some individual or individuals or classes of 

individuals, by reason of their human attributes or their ethnic or racial, social or 

religious background, are to be treated as the inferior or superior of other 

individuals in our country.^^

From this passage, it can be seen that Walsh J lists four possible sources for an 

unacceptable belief that individuals should be treated differently: human attributes, 

ethnic or racial background, social background and religious background.

Despite this reference to equal treatment for those of different faiths, the main 

pillar of support for the central thesis proposed is not equality law as it is has developed 

under Article 40.1. It is generally recognised that the “human personality doctrine”, 

which originated in Quinn’s Supermarket, has hampered the development of equality 

law. This doctrine holds that the wording of Article 40.1 “refers to human persons for 

what they are in themselves rather than to any lawful activities, trades or pursuits which 

they may engage in or follow”.'"’ Binchy notes that the view that the doctrine “might 

immunise discrimination in these areas of activity on the basis that they did not refer to 

the essence of human personhood gained some currency for a time” .̂  ̂ While there was 

a retreat from this limited interpretation in subsequent constitutional jurisprudence,^^ 

overall, constitutional equality law principles have been restrictively construed,^^ and

Ibid, ai 13-14.
Ibid, at 14.
W illiam Binchy, “D ignity as a Constitutional C oncept” in The Irish C onstitution: G overnance an d  

Values, note 17, 307, at 320.
See R e A rtic le  2 6  a n d  the E m ploym ent E qu ality  B ill 1996  [1997] 2 IR 321. Hogan and W hyte state that 

w hile a substantive re-appraisal o f  the human personality doctrine has not occurred, “developm ents ... 
suggest that the intitial, restrictive understanding o f  that doctrine continues to be steadily, i f  slow ly , 
undermined”,. Gerard H ogan and Gerry W hyte, J M  K elly: The Irish Constitu tion  (4"’ ed, Tottel, 2003 ), at 
[7.2.51].

In his work on constitutional equality, D o y le ’s overall analysis o f  judicial interpretation o f  Article 40.1 
is that it has been restrictive. Oran D oyle , C onstitu tional E quality  L aw  (Thom son Round Hall, 2 0 04 ), at 
Preface viii: “At a tim e w hen the courts enthusiastically adopted an expansionist reading o f  many 
constitutional provisions, m ost notably in their enumeration o f  rights under Art.40 .3 .2 ° , Art.40.1  
remained a constitutional backwater” . Furthermore, Irish case law on indirect discrim ination is relatively  
under-developed. For exam ple, in N orris v A ttorn ey  G eneral [1984] IR 36, the p la in tiffs  argument that 
the criminalisation o f  buggery constituted a discrim ination betw een hom osexuals and heterosexuals was 
rejected in the H igh and the Supreme Court. D oyle is critical o f  this approach:

Section 61 o f  the O ffences A gainst the Person A ct 1861 w as a classic exam ple o f  indirect 
discrimination w here the legislative measure was highly salient to an unstated ground o f  
classification; although the crim inalisation o f  buggery applies to all persons, it clearly im pacts
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furthemiore, Article 44 has been the focus for cases involving religious equality issues 

to-date. Therefore, it is proposed that this Article contains a more promising vehicle for 

the importation of the doctrine o f reasonable accommodation of religion.

In summary, it is submitted that there may be several sources of constitutional 

textual support for the introduction to the Irish legal system of the concept of 

reasonable accommodation. For example, the concept of human dignity, as contained in 

the Preamble might represent an additional support. However, the thesis which is 

proposed draws primarily on Article 44 as a source of inspiration.

Finally, it is clear that the constitutional right to free profession and practice of 

religion is not absolute. The “public order and morality” proviso conditions the 

guaran tee.Furthennore, other constitutional rights frequently clash with freedom of 

religion, necessitating attempts at reconciliation. In the case of Islam, defining the scope 

of freedom of religion may, as has happened in other jurisdictions, become an important 

exercise which will occupy the judiciary and Oireachtas. The undue hardship factors 

which have been built into the concept of reasonable accommodation provide a useful 

steer for the future direction of accommodating religious freedom.

1.3 Full Com plem ent of Constitutional Provisions Relating to Religion

The Preamble to the Irish Constitution, described by Whyte as “redolent of a Religious 

Weltanschauung, r e a d s  as follows:

In the Name of the Most Holy Trinity, from Whom is all authority and to Whom, 

as our final end, all actions both of men and States must be referred,

We, the people of Eire,

Humbly acknowledging all our obligations to our Divine Lord, Jesus Christ, Who

more on those for w hom  anal sex is a significant form o f  sexual intimacy. This group consists 
m ostly o f  gay men.

Oran D oyle, C onstitu tional Law : Text, C ases an d  M ateria ls  (Claras Press, 2008), at [3-32],
B inchy, note 25, at 311-312 , argues that the place o f  dignity in the Constitution requires the courts to 

reassess their approach to the protection o f  equality:
The values at the heart o f  the Irish Constitution are those w hich have dominated the progressive 
developm ent o f  international human rights law for more than half a century. Human dignity is the 
normative driving force. D iscrim ination w hich affronts human dignity is anathema. R espect for 
human rights is an obligation not only o f  the State but o f  non-State actors.

See Part II, Section 3.1.
Gerry W hyte, “The Frontiers o f  R elig ious Liberty: A Com m onw ealth Celebration o f  the 25'*' 

Anniversary o f  the U .N . Declaration on R eligious Tolerance -  Ireland” (2007) 21 E m ory In ternational 
Law  R eview  43, at 49.
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sustained our fathers through centuries of trial,

Gratefully remembering their heroic and unremitting struggle to regain the 

rightful independence o f our Nation,

And seeking to promote the common good, with due observance of Prudence, 

Justice and Charity, so that the dignity and freedom of the individual may be 

assured, true social order attained, the unity of our country restored, and concord 

established with other nations. Do hereby adopt, enact, and give to ourselves this 

Constitution.

Hannon notes that the reference to “centuries of trial” in the Preamble “betokens a 

Catholic provenance”. '̂ Kelly states that a decision has never been based solely upon 

the Preamble; however, as shall be seen in cases such as Quinn’s Supermarket, “it has 

been used to lay the ground for the deployment of later parts of the Constitution, or to 

underpin judgments rhetorically and emotionally”.̂  ̂ A majority of the Constitution 

Review Group recommended confining the Preamble to the words of enactment “by the 

people of Ireland”, as it was felt that the cuirent language, “reflecting the ethos of the 

1930s, is overly Roman Catholic and nationalist in tone, is gender-biased, and would be 

objectionable to many in Ireland today”.̂ ^

To turn to another provision with a reference to religion. Article 6 provides:

All powers o f government, legislative, executive and judicial, derive, under God, 

from the people, whose right it is to designate the rulers of the State and, in final 

appeal, to decide all questions of national policy, according to the requirements of 

the common good.

In the decision in McGee v Attorney General^^ in which it was held that a legislative 

ban on the sale and importation of contraceptives was an unconstitutional violation of 

the right to marital privacy, Article 6 is cited in support of natural law doctrine which 

reflects, to some extent. Catholic theology. This much is evident from the following 

passage of Walsh J;

Patrick Hannon, “In G od ’s N am e, What N ext? R eligion, the Constitution and the N ew  Ireland” in The 
Irish C onstitu tion: G overnance an d  Values, note 17, 463 , at 464.

Hogan and W hyte, note 26, at 3.
R eport o f  the C onstitu tion R eview  G roup  (D ublin, The Stationery O ffice, 1996), at 4.
[1974] IR 295. Hereafter referred to as M cG ee.
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Both in its preamble and in Article 6, the Constitution acknowledges God as the 

ultimate source of all authority. The natural or human rights to which I have 

referred earlier in this judgment are part of what is generally called the natural 

law. There are many to argue that natural law may be regarded only as an ethical 

concept and as such is a re-affmnation of the ethical content of law in its ideal of 

justice. The natural law as a theological concept is the law of God promulgated by 

reason and is the ultimate governor of all the laws of men. In view of the 

acknowledgment of Christianity in the preamble and in view of the reference to 

God in Article 6 of the Constitution, it must be accepted that the Constitution 

intended the natural human rights I have mentioned as being in the latter categoiy 

rather than simply an acknowledgment of the ethical content of law in its ideal of 

justice.

Article 40.6.1° relates to freedom of expression and protects religion by providing 

for an offence of blasphemy;

The State guarantees liberty for the exercise of the following rights, subject to 

public order and morality:

i. The right of the citizens to express freely their convictions and opinions.

The education of public opinion being, however, a matter of such grave import to 

the common good, the State shall endeavour to ensure that organs of public 

opinion, such as the radio, the press, the cinema, while preserving their rightful 

liberty of expression, including criticism of Government policy, shall not be used 

to undennine public order or morality or the authority of the State.

The publication or utterance of blasphemous, seditious, or indecent matter is an 

offence which shall be punishable in accordance with law.

The case of Cot'way v Independent Newspapers (Ireland) Ltcf'^ revealed a legislative 

lacuna in relation to this offence, which was controversially closed by the Oireachtas 

with the Defamation Act 2009.^^

at 317-318.
^®[1999]4 1R484.

As discussed in Chapter 1, Section 4.2.
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Article 42, devoted to education and the primacy of the rights of the constitutional 

family in the matter of the education o f children, also contains references to the primacy 

o f parents in providing for, inter alia, the religious education of their children. The 

constitutionality of the financial entanglement between the State and Church in relation 

to education was confirmed in the Supreme Court judgment in Campaign to Separate 

Church and State v Minister fo r  E d u c a tio n ,a case discussed in Part 11.̂ ^

It should be noted that the President and every person appointed a judge is 

required, by Articles 12.8 and 34.5.1° respectively, to take an oath of office which 

includes two reference to God,"^  ̂ a matter which is problematic with regard to ECHR 

law, as the case of Buscarini and Others v San Marino'^^ demonstrates.

Finally, the current text of Article 3.1 of the Constitution resulted from a 

constitutional referendum in 1999 which was required under the temis of the Good 

Friday (Belfast) Agreement, and it contains a notable reference to diversity:

It is the fmn will of the Irish Nation, in hannony and friendship, to unite all the 

people who share the territory of the island of Ireland, in all the diversity of their 

identities and traditions, recognising that a united Ireland shall be brought about 

only by peaceful means with the consent of a majority of the people, 

democratically expressed, in both jurisdictions in the island. Until then, the laws 

enacted by the Parliament established by this Constitution shall have the like area 

and extent of application as the laws enacted by the Parliament that existed 

immediately before the coming into operation of this Constitution.

This reference to diversity is a welcome addition to a document which otherwise 

stresses monotheistic religion.

^*[1998] 3 IR 321.
However, detailed consideration o f  religion and education is reserved for Chapter 8.
The President’s oath o f office is;

In the presence o f  Almighty God I , do solemnly and sincerely promise and declare that I will 
maintain the Constitution o f  Ireland and uphold its laws, that I will fulfil my duties faithfully and 
conscientiously in accordance with the Constitution and the law, and that I will dedicate my 
abilities to the service and welfare o f  the people o f  Ireland. May God direct and sustain me.

The judicial declaration is as follows;
In the presence o f  Almighty God I, , do solemnly and sincerely promise and declare that I will 
duly and faithfully and to the best o f my knowledge and power execute the office o f  Chief Justice 
{or as the case may be) without fear or favour, affection or ill-will towards any man, and that I 
will uphold the Constitution and the laws. May God direct and sustain me.

Application No. 24645/94, (1999) 30 EHRR 208, Decision o f  18 February 1999. See Chapter 4, Part I.
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2. SEPARATION OF CHURCH AND STATE: PRINCIPLE AND PRACTICE 

2,1 From Close Links to Disenchantment

From the foregoing, it is clear that the Irish Constitution contains provisions which 

contrast with, for example, those of the French Constitution of 1958, a document which 

commits the Republic to la'icite.'^^ As noted by Casey, Article 44 “hardly presupposes a 

laic state” . I n  the Quinn’s Supermarket case, Walsh J declared: “Our Constitution 

reflects a finn conviction that we are a religious people”."*”̂ However, it is to be noted 

that since the disestablishment of the Church of Ireland in 1871, Irish law has in 

principle recognised the separation of Church and State. This much is evident from the 

prohibition of the endowment of religion contained in Article 44.2.2°,"'^ as well as from 

the guarantee of self-detennination contained in Article 44.2.5°.“’̂

The extent to which the principle o f the separation of Church and State is 

respected in practice is a disputed issue. In brief, it has been noted that the progression 

of Church-State relations in Ireland during the period 1940-63 was towards 

“integralism” in many areas.'’̂  One striking example of the intervention o f the Catholic 

hierarchy in State affairs was the Mother and Child scheme controversy, which centred 

on the Health Act 1947.''^ However, Ireland underwent rapid social change in the 1960s

Article 1 o f  the Constitution o f  1958 states that France shall be an “ indivisible, secular, dem ocratic and 
social Republic. It shall ensure the equality o f  all citizens before the law, without distinction o f origin, 
race or religion. It shall respect all beliefs” . The French text o f  the Constitution reads as follows: “La  
France est une Republique indivisible, laique, democratique et sociaie. Elle assure I ’egalite devant !a loi 
de tous les citoyens sans distinction d'origine, de race ou de religion. E lle respecte toutes les 
croyances".

James Casey, “State and Church in Ireland” , in Robbers ed, State and  Church in the E U  (Baden-Baden, 
1996) 147, at 151.
'*''[1972] IR I, at 23.

Although for the argum ent that this provision has been narrowly interpreted, see further Part II, Section 
l . I .

See McGrath and O Ruairc  v Trustees o f  M aynooth College [1979] ILRM 166, discussed in Part II, 
Section 2.1(ii).

See John W hyte, Church and  State in M odern Ireland  J923-J979  (2"“* ed, Gil] ,& M acm illan, 1980), at 
158-160.
'*** See further Browne, note 10. The Catholic Church retained effective control o f healthcare provision 
through the ownership o f  hospitals and schools following the establishm ent o f  the Irish Free State in 
1922. In 1950, M inister for Health N oel Browne proposed the introduction o f  a scheme which would 
provide free m aternity care for all m others and free healthcare for all children up to the age o f  16, 
regardless o f  income. The scheme met with opposition from conservative elements in the Catholic 
hierarchy, such as the Archbishop o f  Dublin John Charles M cQuaid, who feared that abortion and birth 
control would follow on from the scheme. In an example o f the influence o f  the Church on politics, the 
controversy surrounding the scheme led to the resignation o f Browne, who told the Dail in his resignation 
statement;

I had been led to believe that my insistence on the exclusion o f  a means test had the full support o f 
my colleagues in the Government. I now know that it had not. Furthem iore, the Hierarchy has
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and 1970s and it soon became apparent that the influence of the Catholic Church was 

waning somewhat. Hogan cites the McGee judgment as a “watershed in the annals of 

Church-State relations”."*̂ This case marked the beginning of an often strained 

relationship between Church and State, which was exacerbated with debate on sensitive 

issues such as divorce and ab o rtio n .T h e  lifting of the lid in the 1990s on clerical child 

sexual abuse has resulted in huge damage to the standing and credibility o f the Catholic 

Church. In this regard, the publication in 2009 of the Ryan and Murphy reports, 

detailing the widespread abuse by members of the clergy and religious orders of 

children in their care, has led to understandable disenchantment with the Catholic 

Church.

However, the aftermath of the Cloyne Report, published in July 2011, marked 

what may prove to be the decisive schism between Church and State in Ireland. The 

Report found that the Vatican had a role in covering up cases of clerical child sex abuse 

in the diocese of Cloyne. Taoiseach Enda Kenny delivered a speech in the Dail in 

which he stated that the report exposed “an attempt by the Holy See, to frustrate an 

inquiry in a sovereign, democratic republic” . '̂ He stated that the report showed “the 

dysfiinction, disconnection, elitism -  the narcissism -  that dominate the culture of the 

Vatican to this day”, where the “rape and torture of children were downplayed or 

‘managed’ to uphold instead, the primacy of the institution, its power, standing and 

‘reputation’”. The Taoiseach was emphatic that “this is not Rome”, and he continued;

Nor is it industrial-school or Magdalene Ireland, where the swish of a soutane 

smothered conscience and humanity and the swing of a thurible ruled the Irish- 

Catholic world.

This is the Republic of Ireland 2011.

A republic o f laws, o f rights and responsibilities; of proper civic order; where the 

delinquency and arrogance of a particular version, of a particular kind of

inform ed the Governm ent that they must regard the mother and child schem e proposed by me as 
opposed to Catholic socia l teaching. This decision I, as a Catholic, im m ediately accepted without 
hesitation.

See D d il D eba tes , 12 April 1951, V olum e 125, available at
http://historical-debates.oireachtas.ie/D /0125/D .0125 .195104120041.htm l (visited 30 D ecem ber 2011).

See H ogan, “Law and R eligion: Church-State Relations in Ireland from Independence to the present 
day”, note 7, at 69.

See the cases o f  The S tate (N icolaou) v  An B ord  U chtdla  [1966] IR 567 and N orris  v A ttorn ey  G eneral 
[1984] IR 36, w herein conservative Catholic teaching was reflected in ju d icia l reasoning w hich grappled 
with the issues o f  the non-m arital fam ily and hom osexuality respectively.

“This is a republic, not the V atican” The Irish Times, 21 July 2011.
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52‘morality’, will no longer be tolerated or ignored.

The Taoiseach stated that the law of the Republic “will always supersede canon laws 

that have neither legitimacy nor place in the affairs of this country”. I n  further moves 

which demonstrate the extent to which Church and State relations have soured, the 

Minister for Justice announced plans for legislation under which priests could be 

imprisoned for failing to disclose information on child sexual abuse, even if obtained in 

C o n fess io n ,th e  Apostolic Nuncio was recalled to the Vatican by the Holy See,^^ and 

finally, in November 2011, the Government decided to close Ireland’s embassy to the 

Holy See.^^ In summary, there is a strong possibility that history will record the Cloyne
57Report as marking a new era in Church-State relations.

2.2 Diminished yet Continued Influence

In today’s society, the influence of the Catholic Church and religion generally has been 

greatly diminished.^* However, notwithstanding the pendulum-swing away from 

religion in certain areas of social concern, it is clear that the influence of religion is still 

felt. On a superficial level, one can point to the tangible signs of the Catholic Church in 

occurrences such as the broadcast by the national broadcaster RTE of the Angelus bells 

at 6pm daily. In the Equality Tribunal case of Sheeran v Office o f  Public Works,^'^ the 

complainant objected to the ringing of the Angelus bells by the Chapel Royal, a public 

building that was taken over by the State in 1922. Sheeran argued that the practice

Ibid.
”  Ibid.

Paul Cullen and D eaglan de Breadun, “Church and State in conflict over abuse disclosure plan for 
priests” The Irish Times, 15 July 2011. It should be noted that the seal o f  the confessional has received  
protection under Irish case law, and that the introduction o f  such legislation could be problem atic. See  
Gerry W hyte, “Seal o f  confessional is already protected under Irish civ il law ” The Irish Tim es, 22 July 
2 0 1 1 .

Derm ot K eogh, “N u n cio ’s recall is serious for church-State ties” The Irish Tim es, 29  A ugust 2 0 II.
“V acating the Vatican” The Irish Times, 5 N ovem ber 2 0 1 1.
Paul Cullen, “Relations betw een State and Vatican at historic low ” The Irish Times, 21 July 2011; 

Patsy McGarry, “P eop le’s deep anger echoed in Kenny speech, says bishop” The Irish Times, July 22 
2011; N oel W helan, “T aoiseach’s speech is a watershed in ties with Vatican” The Irish T im es, 23 July 
2011; D eaglan de Breadun, “Kenny tells o f  m essages o f  support after Vatican speech” The Irish Times, 
25 July 2011; M ichelle O ’K eeffe, “Kenny likened to Hitler in M ass leaflet” The Irish Times, 28 July 
2 0 1 1 .

This w ill be explored further in Chapter 7, Part II with reference to civil partnership legislation. See 
also Chapter 8 where it is highlighted that the Catholic Church’s continuing dom inance in education  
provision has been the subject o f  much debate and criticism . See Rosita Boland, “Church and schools: 
the public speak” The Irish Times, 30 January 2010.

D E C -S2004-015. Hereafter referred to as Sheeran.
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constituted an inappropriate use o f public property which violated the principle that 

Church and State should be entirely s e p a r a t e . T h e  Equality Officer rejected the 

complaint, and concluded that the State was “not obliged to adopt a secularist 

approach,” but was constitutionally required to “respect and honour religion” . '̂ She 

continued:

The complainant is arguing that public bodies, as emanations o f  the State, must 

adopt a strictly secular approach. This would preclude the respondent from being 

involved in any traditions connected with the buildings in its charge where those 

traditions had even remote religious associations. This could be perceived as 

directly contrary to its constitutional obligation to honour religion.

It was acknowledged by the Equality Officer that the State had an obligation to respect 

and honour a diversity o f religious viewpoints. However, the complainant did not show 

that the respondent treated some religious traditions less favourably than others. Nor did 

he show that the ringing o f the Angelus bell represented anything other than a “minimal 

intervention, if any, into his own lack o f religious be lie f’. This decision gives a seal of 

approval to the continued existence o f those everyday signs o f Catholicism to which we 

have become accustomed in Ireland.

Many commentators argue that the power o f the Catholic Church remains set at 

an unacceptable l e v e l . I t  is not always clear whether the constitutional principles and 

trends on Church and State and freedom o f religion^^ have resulted from judicial 

adherence to the letter o f the Constitution, or whether judicial interpretation has 

distorted the intention o f the framers o f the Constitution.^^ However, it is clear that

He argued that the O ffice o f  Public W orks discriminated against him directly on the religion ground in 
the provision o f  a service, contrary to the Equal Status A cts 2000-2011.

D E C -S2004-015 , a t3 .
Ihid, at 4.
See Chapters 8 and 9 for a description o f  Catholic iconography in schools and hospitals respectively.
Bacik remarks:

Even now , the Catholic Church continues to act as a sort o f  ‘shadow w elfare state’, supplanting 
the State’s role in many w ays. It also continues to hold vast tracts o f  valuable land; and to w ield  
great social and political pow er, despite the scandals over the sexual and physical abuse o f  
children in the care and control o f  Catholic religious orders, and despite grave public concern over 
the w ay in w hich the Church attempted for so long to protect abusers within its ranks.

Ivana B acik, “Future Directions for the C onstitution” in The Irish Constitution: G overnance a n d  Values, 
note 17, 135, at 139.

A s explained in Part II o f  this chapter.
The extent o f  fidelity to the constitutional text and the merits o f  the interpretative approaches em ployed  

by the judiciary are interesting issues for another study. In this regard, comm entators differ in opinion.
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along with a variety o f  other socio-political and econom ic factors, both the text o f  the 

Constitution and its judicial interpretation have shaped the contours o f  the religious 

landscape in Ireland.

Broadening the debate from the dominance o f  the Catholic Church in particular, 

and examining the question o f  whether it is accurate to describe Ireland as a secular 

State, it is fair to remark that at various points since the foundation o f  the State, a 

religious outlook has triumphed over secular viewpoints in sensitive social issues.^’ 

However, as noted in relation to the Cloyne report, the days o f  such triumph may be a 

thing o f  the past, as there has been a vigorous assertion o f  the secular nature o f  the 

Republic. Whyte notes the change o f  direction, and yet correctly observes that it might 

be premature to herald the arrival o f  a secularised society, paricularly in light o f  the 

increasing numerical strength o f  faiths which share conservative ideas about certain 

moral matters:

The hegemonic position o f  the Catholic Church is now a thing o f  the past. One 

has a sense o f  Ireland being at a crossroads. W hile the old consensus surrounding 

religious, moral, and social values is increasingly challenged by a more secular 

perspective, at the same time, the relatively significant growth in recent years o f  

certain religious groups, such as Christian Evangelicals and M uslims, may offer

Hogan argues that the text o f  the Constitution reflects “secular and rationalist theory” which tends to 
dilute the effect o f Catholic influence. See Hogan, “De Valera, the Constitution and the H istorians”, note 
14, at 318. Furtherm ore, in discussing the suggestion that the State has a confessional ethos which tends 
to favour the m ajority religion at the expense o f  religious minorities, it is asserted in the Report o f  the 
Constitution Review Group, note 33, at 369: “I f  this is so, the fault lies elsewhere than with these (Article 
44) provisions” . However, decisions such as Sheeran  dem onstrate that that the fundamental law o f  the 
State can be readily cited in order to support the continuance o f  specifically Catholic practices.

Bacik, note 64, at 140, advocates the removal o f  all religious references from the text o f  the 
Constitution. She argues that such references may be dism issed as “m ere rhetorical flourishes that lack 
any real effect”, but that this overlooks the sym bolic im portance o f the text, and she references the 
controversy over whether reference to “G od” should be included in the Pream ble to the failed EU 
Constitution project. Furtherm ore, Bacik is uncom fortable with the “natural law” doctrine of 
interpretation closely tied to religious ideology which she argues has been used to imply rights into the 
Constitution, in turn leading to cases such as Norris v A ttorney G eneral [1984] IR 36, where O ’Higgins 
CJ described homosexuality, at 64, as “unnatural sexual conduct which Christian teaching held to be 
gravely sinful” . Furtherm ore, speaking at the W orld A theist Convention held in Dublin in June 2011, 
during which the “Dublin Declaration on Secularism and the Place o f  Religion in Public Life” was 
adopted. P rof Richard Dawkins said the Irish Constitution should be reform ed to “rem ove all influence o f 
the Rom an Catholic Church and all other churches ... incorporating tolerance for all religions” . See 
Patsy M cGarry, “Dawkins urges constitutional reform to rem ove church role” The Irish Times, 6 June 
2 0 1 1 .

See generally Ivana Bacik, Kicking and  screaming: dragging Ireland  into the 21^' Century (O ’Brien 
Press, 2004), at Chapter 2.
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renewed support to traditional views on the family and sexual morality.^*

The blasphemy debate^^ neatly illustrates the crossroads at which Whyte describes 

Ireland as standing vis-a-vis the place of religion in society. The legislation has pitted 

those who are ambivalent towards, or even anti-religion, against members o f new faith 

communities who are deeply respectful o f religion.

In conclusion, the influence o f the Catholic Church has waned, and Irish society 

is far more secular than in it was in the last century. However, the rise in numbers o f  

members o f diverse faiths, some o f  which are equally or more morally conserative than 

the Catholicism o f Ireland’s past, provides a counterbalance to the process o f  

secularisation. This phenomenon is part o f a wider religious resurgence, evident too 

across Europe.’® It remains to be seen whether there will be a renewed front o f  

secularisation in Irish society as a reaction to the more visible or “objectionable” 

aspects o f Islam or other faiths.’ '

In exploring the extent to which Islamic practices in employment, education, and 

healthcare settings are, or ought to be accommodated, the largely political issue o f the 

power wielded by the Catholic Church must be separated from scrutiny o f more 

pressing issues such as the constitutional framework on religion, and the case law it has 

produced. In the following Part, it will be argued that the weight o f jurisprudence 

suggests that accommodation o f religion is a constitutional imperative. However, it 

shall be argued that the as o f yet largely unexplored potential of the “public order and 

morality” constraint on freedom o f religion is likely to grow in prominence in cases 

involving Islam. Furthennore, there may be profound clashes o f fundamental rights that 

will require careful balancing and reconciliation. The prohibition on endowment shall 

be discussed in brief, followed by analysis o f the relationship between freedom o f 

religion and non-discrimination, which relates to the core issue o f the level o f 

accommodation o f religion generally, and Islam in particular.

Gerry W hyte, “The Frontiers o f  R elig ious Liberty: A  Com m onw ealth Celebration o f  the 25"’ 
Anniversary o f  the U .N . Declaration on R elig ious Tolerance -  Ireland”, note 30, at 43.

This is d iscussed in Chapter 1, Section 4.2.
™ See Chapter 2, Part I for a description o f  this increased religiosity.

June 2011 w itnessed the first W orld A theist C onvention, w hich w as organised by A theist Ireland. 
Senator Bacik cited the introduction by the previous governm ent o f  new blasphem y legislation as a 
victory for the fundamentalist lobby. Patsy McGarry, “Bacik warns atheist convention o f  ‘creeping  
fundamentalism in Irish life” ’ The Irish  Tim es, 4  June 2011.
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II. CLOSE ANALYSIS OF CONSTITUTIONAL PROVISIONS 

I. PROHIBITION ON ENDOWMENT

The courts have considered the Article 44.2.2° guarantee of the State “not to endow any
'  "J'2.religion” in three cases: McGrath and O Ruairc v Trustees o f  Maynooth College, Re 

Article 26 and the Employment Equality Bill 1 9 9 6 ^  and Campaign to Separate Church 

and State v Minister fo r  EducationJ"^ These cases evidence a narrow interpretation of 

the prohibition.

1.1 Narrow Interpretation in Case law

(i) McGrath and O Ruairc v Trustees o f  Maynooth College

In this case, the plaintiffs were lecturers in Maynooth College, and also priests o f the 

Catholic Church. In 1975, the plaintiffs returned from sabbatical leave and infonned the 

college authorities of their intention to seek laicisation. They also adopted lay, non

clerical attire. The trustees of the College dismissed the plaintiffs and the plaintiffs 

instituted proceedings challenging the validity of this action. Maynooth College 

administered monetary grants from the State. However, Kenny J in the Supreme Court 

held that State financing o f the national seminary for Catholic priests was not 

unconstitutional endowment, as the College had the dual status of seminary and also 

constituent college of the National University of Ireland, a public federal university 

system.

(ii) Re Article 26 and the Employment Equality Bill 1996

In this case, the Supreme Court upheld the constitutionality of, inter alia, sections 12 

and 37 of the Employment Equality Bill 1996, which pennitted certain vocational

[1979] ILRM 166. Hereafter referred to as M cG rath  an d  O R uairc. This case is also discussed in Part 
II, Section 2.1(H)  and in Chapter 7, Part II.

[1997] 2 IR 321. Hereafter referred to as the E m ploym ent E qu ality  R eference  case. This case is also 
discussed in in Part II, Section 2 .1 (iii) and in Chapter 7, Part II.

[1998] 3 IR 321. Hereafter referred to as C am paign. There are several constitutional provisions 
im plicated in the C am paign  case, in ter a lia  A rticle 42 .3 .1° (State forbidden from obliging parents to send 
their children to any particular type o f  school in violation o f  their conscience); A rticle 44.2.1 “(freedom  o f  
conscience); 44 .2 .3° (non-discrim ination); A rticle 44 .2 .4° (non-discrim ination as between schools in 
receipt o f  funding, and the right o f  children to attend a school receiving public m oney without attending 
religious instruction at that school). This section focuses on the endow m ent aspect o f  the decision.

[1979] ILRM 166.
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training bodies and religious bodies operating religious, educational or medical 

institutions to discriminate on grounds of religion in order to maintain the religious 

ethos of the institution. Hamilton CJ confirmed the constitutionality of State funding of 

denominational education and continued:

This system [of aid to denominational schools] does not involve the endowment 

of any religion. The endowment of a religion implies the selection of favoured 

State religion for which pennanent financial provision is made out of taxation or 

otherwise. This kind of endowment is outlawed by Article 44, s.2, sub-s. 2 of the 

Constitution.^^

This decision suggested that Article 44.2.2° is directed towards discriminatoiy 

endowment of religion, rather than endowment of religion per se. This particular 

interpretation was re-examined in a major case on the relationship between Church and 

State decided one year later in 1998.

(Hi) Campaign to Separate Church and State v M inister fo r  Education

In this case the Supreme Court rejected the argument that the State funding of chaplains 

in Roman Catholic and Church of Ireland comprehensive and community schools 

amounted to State endowment of religion. Barrington J referred to the above passage in 

the Employment Equality Reference case and rejected the suggestion that endowment of 

religions was constitutional if carried out in the spirit of equality:

The result o f the Fifth Amendment of the Constitution was to leave us with a 

Constitution under which the State is obliged to respect and honour religion but is 

prohibited from endowing any religion or from imposing any disabilities or 

making any discrimination on the ground of religious profession, belief or status 

... In any event the effect of Article 44.2 of the Constitution is to outlaw either 

the establishment or the endowment of any religion. It is in this sense that a 

passage which appears in the judgment of Hamilton C.J. delivering the judgment 

of the Court, in The Employment Equality Bill, 1996 [1997] 2 I.R. 321, should be

[1997] 2 IR 321, at 354. Emphasis added.
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understood/’

Thus, Barrington J concluded that that passage was not intended to convey that 

endowment of religions would be acceptable if all religions were endowed, and agreed 

that the text of the Constitution prohibits the endowment of “any religion”. The judge 

went on to describe how the framers of the Constitution who formulated the non

endowment provision were clearly aware of denominational education;

We know this because they refer to it. Article 44.2.4° prescribes that legislation 

providing State aid for schools shall not discriminate between schools under the 

management of different religious denominations nor be such as to affect 

prejudicially the right of any child to attend a school receiving public money 

without attending religious instiuction at that school.’*

The plaintiffs’ argument that State payment o f the chaplains’ salaries saved the 

religious denominations money and thus indirectly benefited them was dismissed, as 

the learned judge pointed out that the same argument could be made in relation to the 

State payment of ordinary teachers’ salaries at denominational schools, and clearly the 

framers of the Constitution did not consider the latter payments to constitute an 

endowment of religion.’^

The judgment delivered by Barrington J was joined by three of the other five 

Supreme Court judges. Keane J also delivered a judgment, with which two of the 

justices (therefore, also a majority) joined. It is submitted that the interpretation of 

Article 44.2.2° provided by Keane J tends to drastically reduce its scope. In defining 

endowment, Keane J referred first to the Oxford English Dictionary definition: “To 

enrich with property; to provide (by bequest or gift) a permanent income for (a person, 

society, or institution)”.*'̂  He considered the historical background against which the

’̂ [1998] 3 IR 321, at 355-356.
™ Ibid, at 356.

Ibid, at 357.
***’ Ibid, at 361. Keane J stated that the word “endow ” was to be distinguished from “establish”, and noted 
that the Constitution does not contain an establishm ent clause. H ow ever, he remarked that the non
discrimination provision w ould rule out the validity o f  a purported establishment:

In this country, the Church o f  Ireland w as an established church in this sense until the enactment 
o f  the Irish Church Act, 1869. W hile there is no express provision in the Constitution prohibiting 
the establishm ent in that sense o f  a church by law, it is obvious that any such law w ill be 
im possible to reconcile with the prohibition o f  religious discrimination in A rticle 44 .2 .3 .
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endowment clause o f the Constitution was enacted, and went on to stress, like

Barrington J, that at the time Ihe enactment o f the Constitution, “the vast majorit>' o f

secondary schools in this country were under the control and management o f religious 
81denominations”. These observations paved the way for the following conclusion:

Article 44.2.2° was thus intended to render unlawful the vesting o f property or 

income in a religion as such in perpetual or quasi-perpetual fonn. It was not 

designed to render unlawfial the comprehensive system o f aid to denominational 

education which had become so central a feature o f the Irish schools system and 

the validity o f which was expressly acknowledged by the Constitution.*^

Thus, Keane J suggests that as the payments did not amount to “the vesting o f property 

or income in a religion as such in perpetual or quasi-perpetual fonn” they did not 

constitute endowment. Taken together with the rejection by Barrington J o f the 

“indirect benefit” argument, the Campaign case suggests that Article 44.2.2° is only 

concerned with direct and pemianent financial assistance to religions.*^ It is submitted 

that the narrow definition o f endowment provided by the Supreme Court focuses on 

fonn at the expense o f substance, as it is clearly possible to greatly increase the wealth 

o f a religious body through an inegular or temporary arrangement.*'*

Finally, another source o f justification proffered by Keane J for upholding the 

payment scheme was that even if  this was prima facie  endowment, this was

Keane J observed that the First Amendm ent to the Constitution o f the United States o f  A m erica expressly 
prohibits Congress m aking any law “respecting an establishm ent o f  religion” . He concluded, at 362, that 
the provisions o f  our Constitution are “m arkedly different” and therefore American authorities w ere not 
particularly helpful in understanding the construction o f  Article 44.2.2°.

Ibid, at 364.
Ibid, at 365. Em phasis original.
Hogan and W hyte, note 26, at [7.8.72], conclude that the ruling o f  Keane J might be interpreted as 

suggesting that Article 44.2.2° “does not preclude the State from m aking occasional financial 
contributions in money or m oney’s worth to religious bodies” .

Daly rejects such an overly formalistic, literal approach to the endowment clause, and argues for a 
purposive interpretation, stating: “ If  the aim o f  the endowment clause ... is to prevent the State from 
bestowing financial largesse upon favoured religions, it is surely inappropriate to regard the form o f 
support as determ inative” . See Eoin Daly, “The Congregational Indem nity Agreem ent: an 
U nconstitutional Endow m ent o f  Religion?” (2009) 27 Irish Law  Times 111, at 114. Daly also argues, at 
113, that the definition o f  endowm ent provided by Keane J tends to reduce the endow m ent clause to such 
an extent that it adds little to the prohibition on establishment:

His stance implicitly limits the endow m ent clause to what would effectively approxim ate to an 
outright establishm ent o f a State religion, involving the provision o f funds or property on a 
perm anent or quasi-perm anent basis, while precluding its application to other m easures entailing 
financial or other benefits for religious denom inations.

Em phasis original.
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constitutionally sanctioned “having regard to the recognition in Article 42.4 o f  the
85rights o f  parents in relation to the religious and moral formation o f  their children”. 

However, as Hogan and Whyte have pointed out, the nature o f  the State’s obligation 

under Article 42.4 is relatively weak (it must endeavour to supplement and give 

reasonable aid to private and corporate educational initiative), while the prohibition on

endowment is more robust. Hogan and Whyte feel that it would arguably “do less
86violence to the text o f  the Constitution to reverse the priority o f  these two provisions”.

In any event, this decision preserved the status quo in relation to salaried 

chaplains.*^ Furthennore, the narrow interpretation o f  endowment serves to potentially 

shield other Church-State financial arrangements, such as the abuse claim indemnity 

deal, which is the next point o f  focus.

1.2 Indemnity Deal for Institutional Abuse

An arrangement was reached in 2002 whereby the Government accepted a contribution 

o f  €128 m illion from the Conference o f  the Religious in Ireland (CORI) towards a 

redress scheme for the victims o f  institutional child abuse, in return for a guarantee o f

[1998] 3 IR 321, at 367. Article 42.4 provides:
The State shall provide for free prim ary education and shall endeavour to supplem ent and give 
reasonable aid to private and corporate initiative, and, when the public good requires it, provide 
other educational facilities or institutions with due regard, however, for the rights o f  parents, 
especially in the m atter o f religious and moral formation.

Hogan and W hyte, note 26, at [7.8.69]. The authors conclude that the Supreme Court decision does not 
offer any com pelling reason for adopting its preferred interpretation over the alternative contended for by 
the plaintiffs. M cCrea adds that if one accepts the view o f the Court that the historical background o f  the 
constitutional provisions governing education is relevant, and one considers the totalitarian control o f 
education com m on in the Europe o f  the mid 1930s which the Constitution sought to prevent, as well as 
the related protection o f  the autonomy o f  the family in Article 41, “the idea o f  Article 42.4 as a restraint 
rather than authorisation has much force”. Ronan M cCrea, “The Supreme Court and the School 
Chaplains Case” (1999) 2 Trinity College Law Review  19, at 23-24. Doyle notes that the Suprerne Court 
judges sought to avoid an interpretation o f  Article 44.2.2° that would prohibit som ething that was 
apparently supported by another constitutional provision. He acknowledges that there is strong support 
for this method o f  harm onious constitutional interpretation. However, Doyle also questions the order o f 
precedence chosen by the Supreme Court, and states that: i f  interpretative precedence was instead given 
to Article 44.2.2°, “one would have to conclude that the obligation on the State to assist parents in the 
moral formation o f  their children cannot go so far as to allow  the State to endow a religion” . Doyle, 
Constitutional Law: Text, Cases and  M aterials, note 27, at [10-19].

It was stipulated, per Barrington J, that the service should be available to com m unity schools o f  every 
denom ination on an equal basis in accordance with their needs. It was also em phasised that it would be 
constitutionally im perm issible for a chaplain to instruct a child in a religion other than their own without 
the prior knowledge and consent o f  the child’s parents. [1998] 3 IR 321, at 358. Further problem atic 
aspects o f the Campaign  decision are considered in Chapter 8, Part II.
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indemnity from civil prosecution.^* However, the total cost o f institutional child abuse 

escalated in the years after this deal was made, and is now in the region o f €1.36 billion. 

Following the publication o f the Ryan report, which investigated the abuse o f children 

in institutions run by 18 religious congregations, the Government recommended that the 

congregations pay further substantial contributions.*^ To date the congregations have 

offered €348.5 million. Therefore, the shortfall being met by the State in respect o f the 

institutional redress scheme is vast, at over three-quarters o f the total bill.̂ ®

It is submitted that the indemnity deal bears the hallmarks o f endowment o f  

religion, and thus offends Article 44.2.2°. Supporters o f the deal recognised that the 

orders involved could face insolvency if  they were forced to meet a €1.36 billion 

liability, with the result that the victims might not receive compensation in an 

expeditious fashion. The Campaign case suggests that endowment is concerned only 

with direct and permanent financial assistance to religions. However, the deal 

represented a massive saving to the relevant organisations, which surely was both a 

direct and permanent benefit, as there are few more enriching and long-lasting benefits 

than being rescued from potential financial ruin by the State.Furtheraiore, there is an 

argument that the Campaign case reasoning is inapplicable to an indemnity scenario, as 

the Constitution contains references, albeit open to varying interpretations,^^ to the State 

funding o f denominational educational initiatives, which textual references are absent

*** M ary Raftery, “Child abuse; the church has got off the hook too easily” The Irish Times, 1 February
2002 .
89 See R eport to the Government fro m  The Panel to Assess the Statements o f  Resources subm itted by 
Religious Congregations fo llow ing  publication o f  the Report o f  the Commission to Inquire into Child  
A buse (the “Ryan R ep o rt”), N ovem ber 2009, at 7,
available at http;//w w w .lenus.ie/hse/bitstream /10147/96643/l/PubgovR eligiousReport.pdf (visited 30 
D ecem ber 2011).
90 The G overnm ent has been actively pressing the congregations on the shortfall and asking them to 
transfer ownership o f  schools to the State to help add to their contributions. However, the congregations 
have insisted that they did not agree to make a 50:50 contribution, and nor was this a recom m endation o f 
the Ryan report. See Patsy M cGarry, “Orders pressed on redress shortfall” The Irish Times, 6 July 2011; 
Patsy M cGarry, “State wants schools from religious orders for redress costs” The Irish Times, 6 July 
2011; Patsy M cGarry and Andrew W illis, “Tanaiste ‘very disappointed’ if  orders do not attend meeting 
w ith Q uinn” The Irish Times, 19 July 2011.

Liquidation was a fate experienced by the Christian Brothers o f  Ireland in Canada in the afterm ath o f 
civil litigation resulting from the uncovering, during the late 1980s and early 1990s, o f  an extensive 
pattern o f  sexual and physical abuse o f  more than 300 orphanage residents. See Re W inding-up o f  the 
Christian Brothers o f  Ireland in Canada  184 DLR (4*) 445, per Feldman JA, at [2]:

As a result o f  the num ber o f  claim s arising from the public exposure o f  these unspeakable events, 
the Brothers felt com pelled to seek the w ind-up o f  their temporal affairs in Canada with a view to 
m aking their assets available to com pensate the victims. In his affidavit in support o f  the winding- 
up application. Brother Barry Lynch stated that the application was brought to ‘ensure that the 
m axim um  am ount o f the C orporation’s assets ... are employed com pensating all o f  the claim ants 
in a fair and expedited m anner’.

See discussion of the Campaign case at Section 1.1 (iii) o f this Part.
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where the scenario of legal liabilities of religious congregations is concerned. As Daly 

argues, “there would appear to be no similar historical precedent legitimising the 

indemnity arrangement”.̂  ̂ Finally, while there is an argument that the State, in 

devolving responsibility for healthcare and schooling to the Church, and in failing to 

supervise the public service carried out, now owes a duty to the victims of abuse,^"* the 

Supreme Court confirmed in O ’Keeffe v Hicke)P^ that there is no legal liability resting 

on the State in respect of abuse which was perpetrated in privately owned, though 

publicly funded, schools.

Therefore, it is submitted in conclusion that the weight of evidence suggests that 

the indemnity deal should be covered by the prohibition on endowment, and that Article 

44.2.2° should be interpreted in such a way that direct and indirect, as well as 

pennanent and once-off payments are forbidden. Such a prohibition gives rise to 

consideration o f the broader issue of the compatibility of funding with the thesis of 

reasonable accommodation, which question shall now be briefly addressed.

1.3 Funding and Reasonable Accommodation

Quite apart from the constitutional prohibition of endowment, it is submitted that the 

doctrine of reasonable accommodation does not require the State funding o f religion 

which occurs in certain circumstances in Ireland. The thesis proposed is that in order to 

allow people (specifically members of the Islamic faith) to participate on an equal 

footing in Irish society, religious difference should be catered for, unless such 

accommodation results in undue hardship for the person or agency involved.^^ This 

theory pemiits the State to come to the assistance of believers in the exercise of certain 

activities which are earned out in the workplace, classroom, and in hospitals. It may 

also require non-interference in certain activities. It may compel the Oireachtas to 

create exemptions to generally applicable laws. However, the theory does not

D aly, note 83, at 112.
Marie O ’Halloran, “Taoiseach defends redress deal for abused” The Irish Times, 5 February 2004.
[2009] 2 IR 302. The p la in tiff brought an action against the State for dam ages for personal injuries 

arising from a series o f  sexual assaults com m itted by a school principal on her as a child. The school was 
ow ned, managed and run by a private religious group but recognised by the State as a national school. 
The Supreme Court held that that the State w as not vicariously liable for the acts o f  sexual abuse 
com m itted by the principal, on the basis in ter a lia , that there was no direct em ploym ent relationship  
betw een the principal and the State.

This is undue hardship for private persons such as em ployers, or public bodies such as school and 
hospital boards. H ow ever, this discussion on endow m ent is concerned only with State practice.
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necessarily require the State to provide financial assistance to religious authorities (for 

example through contribution lo the cost o f building new mosques), as this goes beyond 

what is necessary to remove inequalities and pemnit religious practice. There may be 

many incidental costs to the State involved in reasonable accommodation o f Islam. For 

example, one can foresee that a State employer may incur costs in adjusting its health 

and safety rules to pennit the wearing o f religious dress, or experience a productivity 

loss through facilitating religious observance. However, these costs cannot be compared 

to State provision o f property or channeling of funds to a particular religion. 

Furthemiore, excessive financial burden is one o f the undue hardship factors which 

aims to keep the costs o f accommodation in check.

Finally, it is submitted that the endowment o f religion may in fact produce 

undesirable consequences which undennine the work o f reasonable accommodation. 

First, Irish constitutional case law indicates that the State honours and respects religion, 

and wishes to give the free practice and profession provision vitality and life. However, 

honour and respect also implies a certain level o f State distance from religion. The 

payment o f money to religious bodies entangles the State in religious affairs so that 

there is no longer a separate and sacred sphere for religion. Second, it becomes nigh on 

impossible for the State to avoid transgressing the prohibition on discrimination, as the 

situation pertaining to funding o f denominational education vividly demonstrates.^’ 

Third, the implied non-establishment clause is rendered meaningless, as the most 

numerically-strong religious body (the Catholic Church) will presumably benefit most 

from endowment, resulting in an establishment-type situation.^* The free conscience, 

profession and practice rights o f minority faith members are rendered more precarious

See Chapter 8, Part II. Education is a difficult area, and it is acknowledged that in our many 
denominational primary schools, including the Muslim schools, parents who wish their children to 
receive a religious education will contend that the continued channelling o f  State money to such schools 
is essential, and indeed their position appears to be protected under the constitutional case law on this 
topic. In the Campaign case, Barrington J examines Article 42 and recognises that it is no longer 
practicable to combine religious and academic education in the way that a religious order might have 
done in the past. However, he holds that “nevertheless parents have the same right to have religious 
education provided in the schools which their children attend”: [1998] 3 IR 321, at 358. Although the 
patronage system is undergoing reform, it is still the case that in most rural towns, the population only 
warrants one primary school, and this is likely to remain denominational, and financed by the State. As 
elaborated upon further in Chapter 8, Part II, the State discrimination and harm to minority conscience 
rights which currently occurs as a result o f  the arrangement between Church and State may warrant a 
change o f practice in relation to issues such as the integrated curriculum.

However, it should be noted that establishment may mean more than simply receiving State funding, 
and may involve for example, reservation o f  places for clergy in Parliament, involvement o f  State in 
clerical affairs and vice versa.
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under such a regime.^^ Fourth, the conscience and equality rights o f  non-believers are 

breached when their tax funds are directed to religious bodies. In short, the reasonable 

accommodation concept does not call for the quasi-dircct funding o f  religion which has 

occurred, and which persists in some instances in Ireland. Reasonable accommodation 

strives for equality in diversity, and aims to prevent indirect discrimination. It is 

incompatible with actions o f  the State which serve to perpetuate discrimination.

It is now proposed to examine the key cases which have defined the interplay 

between the freedom o f  religion and non-discrimination provisions in the Constitution. 

In particular, the decision in Q uinn’s Supermarket L td  v Attorney General^^^ will be 

analysed for its imposition o f  a duty o f  accommodation.

2. FREEDOM OF RELIGION AND NON-DISCRIMINATION

It should be highlighted at the outset o f  this discussion that the concepts o f  “freedom o f

conscience” and “free profession and practice o f  religion” have not been defined in case

law, save that in the M cGee  case, it was held that “freedom o f  conscience” relates to

freedom o f  religious conscience, as distinct from social conscience.''” It is submitted

that a judicial interpretation o f  the concepts o f  “religion” and “freedom o f religion”

may become a priority as claims for accommodation o f  unconventional religious
102practices outside o f  the experience o f  traditional Catholic Ireland increase.

In the Campaign case, Barrington J noted the historical connection between the establishm ent o f 
religion, and the placing under civil disabilities o f  those who opposed favoured religions. [1998] 3 IR 
321, at 348-349:

During the period o f  the Reform ation it was com mon for the kings o f  Europe to select one religion 
(be it roman Catholicism or protestantism in one o f  its forms) to be the State religion. The church 
which practised the ‘State relig ion’ was placed in a favoured position in law. It was frequently 
‘endow ed’ by the gifts o f  lands or by provision for the paym ent o f tithes for the support o f  its 
clergy. Those who opposed the State religion were often regarded as disloyal and placed under 
civil disabilities.

' “ [1972] IR I.
[1974] IR 295. The plain tiff argued that her freedom o f conscience was violated by section 17 o f  the 

Criminal Law A m endm ent Act 1935, which prohibited the sale and im portation o f  any contraceptive into 
Ireland. Although the plain tiff was successful on other grounds, her argum ents on Article 44 were 
rejected by both the High Court and the Supreme Court. Fitzgerald CJ stated, at 303:

In my opinion the freedom o f conscience referred to in that sub-section relates to the choice and 
profession o f a religion, and to it alone; the word ‘conscience’ cannot be taken out o f  its context 
and applied to the decision o f the plain tiff and her husband, or any other married couple, as to 
whether they should or should not have children.

As noted in Chapter 2, while the definition o f  “religion” has not been addressed in Ireland, there has 
been some indication that religions such as Scientology are problem atic. See Johnson  v Church o f  
Scientology M ission o f  D ublin L td  [2001] 1 IR 682. See also Gerry W hyte, “On the M eaning o f 
“Religion” U nder the Irish Constitution” in Eoin Carolan and Oran Doyle eds. The Irish Constitution: 
Governance and  Values, note 17, 446, where W hyte argues, at 447, that the need to define religion is
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2.1 The Interaction between the Rights: an Interpretation of Subordination 

(i) Quinn Supermarket Ltd v Attorney General

This decision contains an important discussion o f the inherent tension between the free 

profession and practice o f  rehgion (Article 44.2.1°) and the principle o f non

discrimination (Article 44.2.3°), The case concerned the managing director of the 

proprietor o f a meat shop who was prosecuted in the District Court for having stayed 

open in the evening o f a weekday in contravention o f a 1948 Order, which declared that 

it was unlawful to open or keep open a meat shop on any weekday before Sam or after 

6pm (except for Saturday) or after 6.30pm on a Saturday. The Order o f 1948 exempted 

from its provisions the proprietors o f meat shops in which only kosher meat was sold. 

The plaintiffs, who were not themselves kosher butchers, challenged the validity o f the 

Order o f 1948 on the grounds that it discriminated between those victuallers’ shops 

which sold all kinds o f fresh meat, and those which sold only meat killed and prepared 

by the Jewish ritual method. It was submitted that this discrimination imposed a 

disability upon the plaintiffs on the ground o f religious profession, belief or status and 

that, in any event, it was a discrimination grounded upon religious profession, belief or 

status. It was argued that such disability or discrimination was prohibited by Article 

44.2.3° o f the Constitution.'^^

In the Supreme Court, W alsh J held that the plaintiffs did not suffer a disability on 

the ground o f religion. They suffered a “deprivation” in the sense that they were unable 

to carry on the business o f selling meat after certain hours. However, “disability” in 

Article 44.2.3° “must be one which is suffered and imposed on the ground o f the 

religious profession, belief or status o f  the person so disabled”, and there was no

“arguably u n a v o id a b le” in order to g iv e  effep t to certain constitu tional p r incip les, in particular the  
ob lig a tio n  on  the State to grant ex em p tio n s from  law s o f  general app licab ility  in the in terests o f  ensu ring  
the free practice  o f  relig ion .
103 |-i9 7 2 ] iR  1 at 9  x h g  Order w a s m ade by the M in ister  for Industry and C om m erce  pursuant to sec tio n  
25  o f  the S h o p s (H ours o f  T rading) A ct, 1938 . It w a s a lso  argued that the O rder w a s contrary to the  
p ro v isio n s o f  A rtic le  40 .1  (eq u a lity ) o f  the C on stitu tion . H o w ev er , as ex p la in ed  in Part I o f  this chapter, 
th is p ro v isio n  w a s interpreted narrow ly, at 13 -1 4 , as a guarantee w h ich  “refers to hum an p ersons for w hat 
th ey  are in th e m se lv es  rather than to any law fu l a c tiv it ie s , trades or pursuits w h ich  they m ay  en g a g e  in or 
fo l lo w ”. Furtherm ore, the first p la in tiff  w a s a b od y  corporate, rather than a hum an bein g . W alsh  J 
co n c lu d ed  that the p ro v isio n  had “n o  bearing w h a tso ev er” upon the issu e  to be d ec id ed , as “ no qu estion  
o f  hum an equ a lity  or in eq u a lity  a r ises” . It w a s  a lso  h e ld  that the p rov ision  “cannot be in v o k ed  to support 
the term s o f  the O rder o f  1948 by reference to d ifferen ces o f  capacity , p h ysica l or m oral, and o f  so c ia l  
fu n ction ” .
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evidence that the disability suffered or being suffered by the plaintiffs was connected 

with their religious profession, belief or s t a t u s . W a l s h  J went on to consider the 

meaning of “discrimination”. The defendants argued that it should be construed to read 

“discrimination against”. Walsh J held that the High Court judge was correct in 

rejecting this interpretation, as it would also mean that the test would have been related 

to the religious profession, belief or status of the person discriminated against. The 

omission of the word “against” confinned him in his view that the constitutional 

provision should be construed as meaning that the State shall not make any 

“distinction” on the ground of religious profession, belief or s t a t u s . W a l s h  J 

continued that to discriminate was “to create a difference between persons or bodies or 

to distinguish between them on the ground of religious profession, belief or status”, and 

that this definition covered a person who felt he had suffered, but also a person who 

might be thought to have profited from the distinction. The learned judge concluded 

that the exception made in the 1948 Order was a discrimination that was prima facie  

unconstitutional.

Walsh J discussed evidence provided by witnesses of the Jewish religion, and by 

the Chief Rabbi of Ireland. The evidence showed that the late opening for kosher 

butcher shops as provided by the exemption was designed to enable Jews to buy kosher 

meat on Saturday evenings, and to compensate Jewish shopkeepers for the loss of 

Saturday as a trading day. Walsh J noted the dilemma faced by members of the Jewish 

religion should trading hour laws be generally applied without any tailoring:

If by law the hours of trading in kosher meat is confined to hours which present a 

member of the Jewish religion with the choice 1 have mentioned [going without 

meat, or of being compelled to act in breach of his religion’s commandments by 

buying the type of meat that he is forbidden to buy], then that law interferes with 

the free profession and practice of that religion.

Importantly, the internal tension in Article 44 was identified. The State cannot 

discriminate on religious grounds (Article 44.2.3°). However, if the State is to

at 15.
Ibid, at 15-16. W alsh J was confirm ed in his approach by the Irish text w hich states aon  

idirdhealu  do dheanam h” .
I b id  at 16.
Ib id  at 17.
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guarantee free profession and practice o f religion (Article 44.2.1°), it may be obliged to 

recognise and cater for different religious needs;

Therefore, there arises a conflict between the constitutional guarantee o f  the free 

profession and practice o f religion and the constitutional guarantee against 

discrimination on the ground o f  religious profession, belief or status.

Walsh J discussed decisions o f  the United States Supreme Court which he found to be 

o f  assistance, including Sherbert v Verner which he said was “in point to the 

circumstances o f  the present case”.'̂  ̂ However, he noted that no US case had dealt 

directly with the question o f  conflict he was faced with. Nonetheless, Walsh J stated 

that “the correct approach” was to be found in the opinion o f  Brennan J in the decision 

o f  the Supreme Court o f  the United States in School D istrict o f  Abington Township v 

Schempp}^^ In a key passage which echoed the Schempp decision in certain respects, 

the Court held that it is sometimes necessary to make a legislative distinction in order to 

give effect to the free profession and practice clause. Therefore, the discrimination 

clause -  Article 44.2.3° -  was subordinated to Article 44.2.1°, the latter provision being 

held to represent the overall purpose and intent o f  Article 44 as a whole. Walsh J noted

Ibid.
Ibid, at 19. This case o f Sherbert v Verner 374 US 398 (1963) is discussed in Chapter 3, Part II, where 

it was noted that the decision em bodies the traditional Supreme Court approach o f  holding that laws that 
“substantially burdened” the free exercise o f  religion could only survive scrutiny under the First 
A m endm ent if  justified  by a “com pelling interest” .
'"^Ibid, at 21. W alsh J stated that in School D istrict o f  Abington Township v Schempp h i  4 US 203 (1963) 
the Court “unanim ously concluded that the practice o f reading the Bible as a morning devotional exercise 
in a Pennsylvania school was unconstitutional” . He referred to several passages, including the following 
extract from Brennan J ’s concurring opinion, at 294-295, which sheds light o f  the genesis o f  the 
principles he was to subsequently set out:

These considerations bring me to a final contention o f the school officials in these cases; that the 
invalidation o f  the exercises at bar permits this Court no alternative but to declare unconstitutional 
every vestige, however slight, o f  cooperation or accom m odation between religion and 
governm ent. I cannot accept that contention ... For not every involvem ent o f  religion in public life 
violates the Establishm ent C lause....

Specifically, I believe that the line we must draw between the perm issible and the 
im perm issible is one which accords with history and faithfully reflects the understanding o f  the 
Founding Fathers. It is a line which the Court has consistently sought to m ark in its decisions 
expounding the religious guarantees o f  the First Am endm ent ... Nothing in the Constitution 
com pels the organs o f  governm ent to be blind to what everyone else perceives -  that religious 
differences am ong A m ericans have important and pervasive im plications for our society. Likewise 
nothing in the Establishm ent Clause forbids the application o f  legislation having purely secular 
ends in such a way as to alleviate burdens upon the free exercise o f an individual’s religious 
beliefs. Surely the Fram ers w ould never have understood that such a construction sanctions that 
involvem ent which violates the Establishm ent Clause. Such a conclusion can be reached, I would 
suggest, only by using the words o f  the First Am endm ent to defeat its very purpose.
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the Preamble and various pro-religion constitutional provisions and held:

Our Constitution reflects a fimi conviction that we are religious people. The 

preamble to the Constitution acknowledges that we are a Christian people and 

Article 44, s. 1, sub-s. 1, acknowledges that the homage of public worship is due 

to Almighty God....

Section 2, sub-s. 1, of Article 44 of the Constitution guarantees freedom of 

conscience and the free profession and practice of religion in ternis which do not 

confine these to Christianity and Judaism. It appears to me, therefore, that the 

primary object and aim of Article 44, and in particular the provisions of s. 2 of 

that Article, was to secure and guarantee freedom of conscience and the free 

profession and practice of religion subject to public order and morality; and to 

ensure that the practice of religion and the holding of particular religious beliefs 

shall not subject the person so practising religion or holding those beliefs to any 

disabilities on that account, or permit distinctions on the ground of religious 

profession, belief or status between persons in the State who are free to profess 

and practise their religion. If, however, the implementation of the guarantee of 

free profession and practice of religion requires that a distinction should be made 

to make possible for the persons professing or practising a particular religion their 

guaranteed right to do so, then such a distinction is not invalid having regard to 

the provisions of the Constitution. It would be completely contrary to the spirit 

and intendment of the provisions of Article 44, s. 2, to pennit the guarantee 

against discrimination on the ground of religious profession or belief to be made 

the very means of restricting or preventing the free profession or practice of 

religion. The primary purpose of the guarantee against discrimination is to ensure 

the freedom of practice of religion. Any law which by virtue o f  the generality o f  its 

application would by its effect restrict or prevent the free profession and practice 

o f religion by any person or persons would be invalid having regard to the 

provisions o f  the Constitution, unless it contained provisions which saved from  

such restriction or prevention the practice o f  religion o f  the person or persons 

who would othei'wise be so restricted or prevented}^'

''' Ibid, at 23-25. Emphasis added.
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In conclusion, the exception made for Jewish shopkeepers was prima facie 

unconstitutional, entailing discrimination on the grounds of religious profession, belief 

or status. However, it was deemed permissible to allow kosher butchers to open outside 

o f regular trading hours, so as to avoid the possibility of a member of the Jewish 

community having to choose between the practice of his religion and the sale or 

purchase of meat on the Sabbath day, i.e. in order to allow free profession and practice 

o f religion.

Nonetheless, Walsh J ultimately concluded that while an exemption for late-night 

Saturday trading was not unconstitutional in principle, and was necessary to pennit free 

practice and profession of religion, the Order was invalid because it facilitated late 

opening on every night of the week and not just on Saturday evenings after the Sabbath. 

Therefore, it went further than was necessary to ensure the free practice and profession 

o f the Jewish religion."^ This point is a crucial one, since it potentially relegates Walsh 

J ’s comments on the obligation to provide exemptions from general laws to the status of 

mere dicta. As against this, it might be argued that the comments concerning necessity 

to permit free practice and profession of religion were a key building block for the 

ultimate finding in the case, and thus part o f the ratio decidendi. T h e  reasoning of the 

Court proceeded as follows;

a) The State is obliged to facilitate free practice and profession of religion;

b) Therefore, an exemption for late-night Saturday trading is necessary;

c) Therefore, the Order in question is constitutional;

d) However, the otherwise constitutional Order is unconstitutional because it is 

overbroad in its tenns.

Had the Court not propounded a theory of constitutional requirement in relation to the 

Order then the analysis would have halted at an earlier stage, and the conclusion may 

have been that the Order represented unconstitutional discrimination. The analysis in 

relation to overbreadth o f the Order would not have taken place, as the fact of its

Ibid, at 27. Kenny J dissented on the point o f  whether the Order w as invalid on the ground o f  going  
too  far, and did not m ake a finding o f  unconstitutionality on this ground.
’ The fo llow ing definition from Cross and Harris, P receden t in E nglish L aw  (Clarendon Press, 4'*' ed, 
1991), at 72, is relied upon here; “The ra tio  deciden d i o f  a case is any rule o f  law expressly or im pliedly  
treated by the judge as a necessary step in reaching his conclusion, having regard to the line o f  reasoning 
adopted by h im ....”
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discriminatory effect would bring an end to the matter. Thus, it is submitted that the 

finding in relation to a constitutional obligation to facilitate practice is bound up with 

the ultimate finding of overbreadth. An alternative way of expressing this argument is 

that the ratio of the case was the issue of the constitutionality of the Order. Weighty 

comments relevant to this point ought not to be lightly disregarded or classified as less 

important. The manner in which Walsh J ultimately formulated his thinking on the issue 

of the reach of the Order shows that the ability of Jewish people to freely practice their 

religion, and thus gain an exemption from trading laws of general application, was still 

at the forefront of his mind:

In my opinion the plaintiffs are justified in their complaint that the discrimination 

is more than is necessary in so far as it relates to weekdays other than Saturdays. 

There is no evidence whatsoever to suggest that the free practice o f  the Jewish 

religion would be hampered in any way by the application o f  the fixed  hours to 

the kosher meat shops on those days, and no such ground has been advanced by 

the Attorney General in support of his appeal against the order of the High Court. 

For the reasons I have already given, a discrimination on Saturdays would not be 

invalid. However, the words of the exemption in Article 2 of the Order of 1948 

gives exemption for every day, and by its terms is incapable of being modified by 

deletion so as to confine it to Saturdays. Therefore, in my view it is invalid 

although an exemption from the trading hours on Saturdays would not be invalid 

even if in practice such an exemption was not availed of. Such an exemption 

would avoid the possibility of a member of the Jewish Community having to 

choose between the practice of his religion and the sale or purchase of meat on 

that day.''"*

Furthemiore, the thrust of the decision as a whole aimed to emphasise the constitutional 

requirement to honour and respect religion, and to promote its free practice and 

profession under Article 44. Accordingly, the comments on an obligation to exempt 

believers are entirely coherent with this th e m e .M o re o v e r, even if it is conceded that

[1972] IR 1, at 27. E m phasis added.
Hogan and W hyte, in their comm entary on Quinn, do not suggest that W alsh J’s com m ents relating to 

exem ptions for religious practice were mere dicta: Hogan and W hyte, note 26, at [7 .8 .46]-[7 ,8 .47] and 
[7.8 .82]. N or do Casey or Forde, See James Casey, C onstitu tional L aw  in Irelan d  ed, Round Hall,
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the comments were dicta, it shall be argued that the essence of the Quinn principle was 

treated by subsequent judges as binding, and bedded down in subsequent case law, 

albeit with variations of wording."^ As noted by Byrne and McCutcheon, it is not 

unusual for a statement which was obiter in one case to be adopted as a correct 

statement of law in, and thus to fonn the ratio of, a subsequent case. Whether this will 

occur will depend on factors such as the Court in which the dicta were delivered and 

the reputation of the judge, two relevant factors when one considers the force 

commanded by Supreme Court pronouncements of Walsh J.*

While the issue of an alternative interpretation of the case and its succeeding 

judgments shall be discussed in greater detail below,"^ it shall be assumed for now that 

Walsh J ’s comments were part of the ratio of the decision. Therefore, the key aspects of 

the decision may be summarised as follows:

i. Our Constitution (particularly the Preamble and Article 44.1) reflects a finn 

conviction that we are religious people;

ii. The primary object and aim of Article 44 is to secure and guarantee freedom 

of conscience and the free profession and practice of religion subject to 

public order and morality;

iii. If the guarantee of free profession and practice of religion requires that a 

distinction should be made to make possible for the persons professing or 

practising a particular religion their guaranteed right to do so, then such a 

distinction is not unconstitutional;

iv. The spirit and intendment of the provisions of Article 44.2 would be 

undermined by pennitting the guarantee against discrimination on the

Sw eet & M axw ell, 2000 ), at 692-693 , and M ichael Forde, C onstitu tional L aw  (2"“’ ed, FirstLaw, Dublin, 
2004), at 628.

See the cases d iscussed  in the remainder o f  this Part and in particular the Em ploym ent E quality  
R eference  case.

See Raym ond Byrne and Paul M cC utcheon, B yrne an d  M cCutcheon on the Irish L ega l System  (5*  ed, 
B loom sbury, 2009) at [12 .117] and [12.118]. The authors provide the exam ple o f  Fennelly J’s statement 
regarding W alsh J in The P eop le  (D P P) v  G illigan (N o3) [2006] 3 IR 273, at 294: “The judgm ent o f  
W alsh J is, therefore, obiter. It does not constitute a binding precedent for the interpretation o f  section 29. 
N onetheless, like any pronouncem ent o f  that great judge, it deserves respect and careful consideration” .

See Section 4 o f  this Part.
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ground of religious profession or belief to act as the very means of 

restricting or preventing the free profession or practice of religion;

V.  The primary purpose of the guarantee against discrimination is to ensure the 

freedom of practice of religion;

vi. Any law which by virtue of the generality of its application would by its 

effect restrict or prevent the free profession and practice of religion by any 

person or persons would be unconstitutional unless it contained provisions 

which saved from such restriction or prevention the practice of religion of 

the person or persons who would otherwise be so restricted or prevented.

It is points (iii)-(vi) which are of particular relevance to the issue of reasonable 

accommodation of Islam, and these points shall be referred to collectively as the 

Quinn’s Supermarket accommodation principle. Point (vi) in particular holds the State 

to a high standard of accommodation. Walsh J went so far as to state:

So long as the present dietary laws remain a binding part of the Jewish religion, 

then a sufficient exemption of the type under review would be not merely be not 

invalid but would be necessary if the hours of trading were regulated as at
119present.

The requirement to consider the religious exemptions which may be required to 

generally applicable laws is a standard which arguably has not been met in subsequent 

cases such as D r a p e r , nor in the tenns of the recently enacted civil partnership 

legislation.'^’ However, it is submitted that forty years after it was first elucidated, the 

essence of the Quinn’s Supermarket accommodation principle has not been disturbed. 

The cases of McGrath and O Ruairc v Trustees o f  Maynooth C o l l e g e , R e  Article 26 

and the Employment Equality Bill 1996^^^ and McNally v Ireland^^"^ shall now be

Ibid, at 25. E m phasis added.
P eop le  (D PP) V D ra p er  , “Court cuts jail term in statue case” The Irish Times, 24 March 1988. See  

Section 3.1 o f  this Part.
See Chapter 7, Part II,
[1979] ILRM 166.

123 [-1 9 9 7 J 2 IR 321. N ote, how ever, that the im plications o f  this decision  are discussed in greater detail in 
the context o f  an em ploym ent law discussion in Chapter 7, Part II.
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discussed in order to demonstrate the further endorsement of the accommodation 

principle in constitutional case law.

(ii) McGrath and O Ruairc v Trustees o f  Maynooth College

r  1 S

In McGrath and O Ruairc, a point which arose for consideration was whether, given 

that Maynooth College administered monetary grants from the State, the dismissals of 

the lecturers pursuant to College statutes was in contravention of the prohibition on 

religious discrimination in Article 44.2.3°. Henchy J held that the prohibition on 

religious discrimination must be interpreted in the light of the primary objective of 

giving vitality to freedom of religion. As a consequence, the State might be required to 

buttress internal discrimination within particular religions. This analysis provided by 

Henchy J reinforces the Quinn’s Supermarket ratio:

The constitutional provision invoked here must be construed in terms of its 

purpose. In proscribing disabilities and discriminations at the hands of the State 

on the ground of religious profession, belief or status, the primary aim of the 

constitutional guarantee is to give vitality, independence and freedom to religion. 

To construe the provision literally, without due regard to its underlying objective 

would lead to a sapping and debilitation of the freedom and independence given 

by the Constitution to the doctrinal and organisational requirements and 

proscriptions which are inherent in all organised religions. Far from eschewing 

the internal disabilities and discriminations which flow from the tenets of a 

particular religion, the State must on occasion recognise and buttress them. For 

such disabilities and discriminations do not derive from the State; it cannot be 

said that it is the State that imposed or made them; they are part of the texture and 

essence of the particular religion; so the State, in order to comply with the spirit 

and purpose inherent in this constitutional guarantee, may justifiably lend its 

weight to what may be thought to be disabilities and discriminations deriving
1 9 Afrom within a particular religion.

[2009] lEHC 573, 17 December 2009 (HC). Hereafter referred to as McNally. 
Note that the facts are set out above at Section 1.1 (i) o f  this Part.

'“ [1979] ILRM 166, at 187.
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Henchy J went on to explain that Article 44.2.5°, conferring on every religious 

denomination the right to manage its own affairs and maintain institutions for religious 

purposes, provided a second ground of support for the conclusion that the Article 

44.2.3° non-discrimination clause, even if applicable, was not violated by the action of 

the college authorities, which was “what the designated authorities of the Roman 

Catholic Church in Ireland have deemed necessary for this seminary”.'^’ McGrath and 

O Ruairc demonstrates the way in which Article 44.2.1° is elevated in importance at the 

expense of Article 44.2.3°.'^^ It should be noted that this case marked approval for the 

“doctrinal and organisational requirements and proscriptions which are inherent in all 

organised religions”, by recognising and butti'essing the “internal disabilities and 

discriminations” which flowed from the tenets of Catholicism and manifested 

themselves in the way in which Maynooth College was run. It was argued in Chapter 3 

that the concept of reasonable accommodation includes reasonable accommodation of 

religious organisations to act in confonnance with ethos requirements.'^^ It cannot be 

stated in the abstract whose rights will prevail, but when an individual has a complaint 

about treatment in a workplace, a school, or a hospital, then an analysis of all the 

circumstances must take place. The theme of giving support to religious institutions was 

amplified in a subsequent Article 26 Supreme Court reference on the Employment 

Equality Bill 1996.

(iii) Re Article 26 and the Employment Equality Bill 1996

In the Employment Equality Reference case, where as mentioned p r e v i o u s l y , t h e  

Supreme Court upheld the constitutionality of sections of the Employment Equality Bill 

1996 pennitting inter alia religious bodies operating religious, educational or medical 

institutions to discriminate on grounds of religion in order to maintain the religious 

ethos of the institution, the Supreme Court revisited the Quinn’s Supermarket

Ibid, at 188.
D oyle queries the outcom e here, stating that since A rticle 44 .2 .1° already protects the free practice o f  

religion, Henchy J’s interpretation o f  A rticle 44 .2 .3° appears to render it redundant. He poses the 
question, “[m ]ight not the purpose o f  a prohibition on religious discrimination be to prohibit religious 
discrim ination?” D oy le , C onstitu tional Law : Text, C ases an d  M ateria ls, note 27, at [10-11]. H ow ever, 
w hile D oyle queries the primacy attached to the free practice provision, he recognises, at [10-08], that 
“the State’s com m itm ent in Art 44.1 to respect and honour religion m ay provide a basis for preferring the 
free practice guarantee over the non-discrim ination guarantee” .

Chapter 3, Part II.
'^“ See Section l . l ( i i )  o f  this Part.
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accommodation principle.

Hamilton CJ examined the meaning of Article 44.2.5°, as the Bill referred to 

“institutions”.'^' He held that the term “religious denomination” in Article 44.2.5° was 

“intended to be a generic term wide enough to cover the various churches, religious 

societies or religious congregations under whatever name they wished to describe
1 "XOthemselves”. He continued:

These various religious denominations may control religious, educational or 

medical institutions, whether directly or through a board of guardians or trustees 

and it appears to the Court that these are the religious, educational and medical 

institutions referred to in s. 37. sub-s. 1 of the Bill and that they are also governed 

by the phrase ‘institutions for religious or charitable purposes’ referred to in 

Article 44, s. 2 sub-s. 5 of the Constitution.'^^

Counsel assigned to argue against the Bill stated that certain provisions 

contravened Article 44.2.1° and 44.2.3°.'^'^ Hamilton CJ began by stating that it is “not 

generally pennissible to make any discrimination, or even to make any distinction, 

between citizens on the grounds of religious profession, belief or status”, b u t  that the 

Court also had to accept that “occasions may arise when it is necessary to make 

distinctions in order to give life and reality to the constitutional guarantee o f the free 

profession and practice of religion”. I t  was noted that this “problem” first arose 

in Quinn’s Supermarket, and the Chief Justice quoted the approach of Walsh J in that 

case. He commented that the US Supreme Court has had to face a similar problem, and 

referred to the case of Corporation o f  the Presiding Bishop v Amos,^^'' where the Court

■3' [ 1 9 9 7 ] 2 IR 321, at 350. It w as argued that the B ill was broad enough to cover private hospitals and 
other institutions w hich are not “institutions for religious or charitable purposes” m aintained by a 
religious denom ination, as contem plated by A rticle 44 .2 .5° o f  the. Constitution. H ow ever, this argument 
w as rejected.

at 354.

Ib id , at 355. A lternatively, C ounsel maintained that the Oireachtas had failed to preserve a proper 
balance betw een the rights o f  mem bers o f  the various religious denom inations to m anage their own  
affairs and maintain institutions for religious and charitable purposes, and the rights o f  other citizens to 
equality before the law and to earn their livelihood. Consequently, they alleged the relevant provisions o f  
the B ill, i f  enacted into law, w ould constitute an unjust and disproportionate attack on the rights o f  these 
other citizens.

at 356.
483 U S  327 (1987). Hereafter referred to as Am os. Ham ilton CJ noted that the p lain tiff in A m os  w as a
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upheld the constitutionality o f  para. 702 o f  the Civil Rights Act, 1964, which exempted 

religious organisations from a prohibition on religious discrimination in employment. 

The exemption was deemed not to violate the guarantee o f freedom o f religion
138contained in the First Amendment to the US Constitution. Hamilton CJ quoted from 

a passage o f Brennan J’s concurring judgment in Amos, which essentially related to the 

importance o f protecting religious organisations’ rights o f self-defmition and 

furtherance of religious m i s s i o n . Wi t ho u t  further analysis, Hamilton CJ concluded:

It would therefore appear that is constitutionally permissible to make distinctions 

or discriminations on grounds o f religious profession, belief or status insofar -  but 

only insofar -  as this may be necessary to give life and reality to the guarantee of 

the free profession and practice o f religion in the Constitution.'"*®

Therefore, in line with McGrath and O Ruairc, this case is authority for the proposition 

that the accommodation approach may require State tolerance o f religious institutions 

engaging in fonns o f discrimination.''*' However, it is noteworthy that although 

Hamilton CJ did not overrule Quinn’s Supermarket, and indeed implicitly fully 

supported the decision, there is a difference in wording in his conclusion on the conflict 

between Articles 44.2.1° and 44.2.3°. Through use o f the word “pemiissible”, Hamilton 

CJ indicates that the State may discriminate in relation to social conditions -  here 

conditions o f employment -  in order to support religion. However, this is not the same

building engineer employed for some 16 years by the M orm on church to work in a gymnasium. He was 
dism issed because he failed to produce a certificate that he was a m em ber o f  the M ormon church and 
eligible to attend its temples.
'^*[1997] 2 IR 321, at 357-358.

Corporation o f  the Presiding Bishop v Am os  483 US 327 (1987), at 342-343, per Brennan J:
For many individuals, religious activity derives m eaning in large measure from participation in a 
larger religious community. Such a com munity represents an ongoing tradition o f  shared beliefs, 
an organic entity not reducible to a mere aggregation o f  individuals. Determ ining that certain 
activities are in furtherance o f  an organization’s religious m ission, and that only those com mitted 
to that mission should conduct them, is thus a means by w hich a religious com m unity defines 
itse lf  Solicitude for a church’s ability to do so reflects the idea that furtherance o f  the autonomy 
o f  religious organizations often furthers individual religious freedom as well.

The authority to engage in this process o f self-definition inevitably involves what we 
normally regard as infringement on free exercise rights, since a religious organization is able to 
condition em ploym ent in certain activities on a subscription to particular religious tenets. W e are 
willing to countenance the imposition o f  such a condition because we deem it vital that, i f  certain 
activities constitute part o f  a religious com m unity’s practice, then a religious organization should 
be able to require that only m em bers o f its com munity perform those activities.

[1997] 2 IR 321, at 358.
It should be noted that equality legislation provides further examples o f  the perm ission to discriminate 

in order to maintain an ethos, as discussed in Chapter 6.
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as saying that the State is obliged to make reasonable accommodation for religious 

practice, as Walsh J in Quinn’s Supermarket had m a i n t a i n e d . I t  is submitted that 

Hamilton CJ’s inadvertence to the significant change of direction potentially signalled 

by his formula of words renders the case of dubious authority for the proposition that 

Quinn’s Supermarket has been called into question. In any event, as a Supreme Court 

precedent, Quinn’s Supermarket was binding on the High Court in the Employment 

Equality Reference case. Furthennore, in the subsequent High Court case of McNally, 

there was no suggestion that the Employment Equality Reference case had changed the 

nature of the State’s accommodation of religion from an obligation to a mere 

permission.

(iv) McNally v Ireland

This case generated the first discussion of Article 44 in a decade. The case involved a 

challenge to section 99 of the Charities Act 2009, which prohibits the sale of Mass 

cards within the State unless a Catholic bishop or religious provincial approves the 

arrangement.'"'^ The State argued that regulation contained in the Act was essential to 

prevent the emerging problem of the sale of bogus Mass cards.

The plaintiff s finn, MCC, one of the largest commercial Mass card sellers in the 

State, primarily sold pre-signed Mass cards. The plaintiff paid a priest based in the 

West Indies a monthly €300 stipend to celebrate Masses for the intentions of purchasers 

of MCC cards. At the time of the introduction of the impugned legislation the plaintiff 

received legal advice that the sale of his cards should henceforth be subject to an 

“arrangement”. He sought unsuccessfully to make an arrangement with a bishop in 

Tanzania. He claimed that members of the Irish Roman Catholic hierarchy intervened 

to hamper his efforts, and he realised that he was placed in a situation where the sale of 

the cards could be rendered unlawful.'"''' In the High Court, one prong of the challenge 

to the law was that it was repugnant to Article 44, in that it interfered with the 

plaintiff s free profession and practice of religion. It was also argued that the provision 

interfered with the prohibition on discriminadon, and that, in effect the provision

In fact, Ham ilton CJ’s approach w as more in line with the approach o f  the U S Supreme Court in 
E m ploym ent D iv is ion  v  Smith  494 U S  872 (1990), w hich case was discussed in Chapter 3, Part II.

Conviction on indictment o f  selling non-authorised cards carries a fine o f  up to €300 ,000  or 10 years’ 
imprisonment.
'■’^ [2009] IEHC 573, at [21],
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created a “quasi-establishment” of the Catholic Church contrary to Article 44.2.3°.''*^ 

Ultimately, McMenamin J dismissed these constitutional arguments on the ground that 

the sale of Mass cards did not amount to the profession or practice of religion, but was a 

commercial activity not falling under the ambit of Article 44. Throughout his judgment, 

McMenamin J made many interesting comments in relation to the treatment of religion 

in the Irish Constitution.

It was found that there was ample material to show that activities of MCC could 

mislead ordinary Roman Catholic purchasers as to the authenticity of the Mass cards 

and the company’s compliance with canon law and other Roman Catholic teaching. 

However, McMenamin J refrained from making any findings on these matters, as the
146purpose of the case was only to consider the lawfulness of the impugned section. The 

learned judge stated that the plaintiffs case rested on the assertion that the provisions of 

the Constitution relating to freedom of conscience and the free profession and practice 

of religion closely reflected the provisions of the First Amendment of the United States 

Constitution which prevents Congress from making any law respecting an 

“establishment of religion” (Establishment Clause) or “prohibiting the free exercise 

thereof’ (Free Practice Clause).’"'̂

The Court set out to determine whether an analogy could truly be drawn between 

the provisions of the Establishment Clause of the US Constitution and certain 

provisions of Article 44. However, McMenamin J advocated “an appropriate level of 

diffidence and care” in light of the complexity of US authorities and the importance of 

context.'"'^ He discussed the “establishment-tesf’ case of Lemon v Kurtzman,^^'^ and also

at [101],
Ibid, at [63]. It was established that stipend paid by MCC to the priest Fr Latus in the W est Indies 

(€3,600 per annum) w as a tiny fraction o f  the turnover o f  the business (€250 ,000  per annum). The 
plaintiff testified that on a yearly basis he sold betw een 90 and 120,000 M ass cards. Therefore, each o f  
the 12 M asses for the deceased w hich were celebrated by Fr Latus each year must have been on behalf o f  
hundreds, if  not thousands o f  intentions, a fact o f  which purchasers o f  the cards may have been ignorant. 
Furthemore, Fr Latus did not have the slightest information either as to the identity o f  the donors, or the 
nature o f  their intentions, as the identifying forms containing such information were never forwarded to 
him. See [40-43]

Ibid, at [102]. See Chapter 3 Part II, for a discussion o f  the First Am endm ent and som e o f  the case law  
it has generated.

at [104-106].
403 U S 602 (1971). The Supreme Court held that the Governm ent violated the Establishm ent Clause:

(i) i f  it acted for a non-secular m otive -  a statute must have a secular purpose;
(ii) if  its actions produced non-secular primary effects -  the primary effect must neither 

advance nor inhibit religion, or
(iii) i f  its actions w ould produce excessive  government entanglem ent with religion.
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the case of Barghout v Bureau o f Kosher Meat^^^ where a statute was struck down for 

creating an excessive entanglement of rehgious and secular affairs. However, 

McMenamin J stated that his task was not to assess whether section 99 of the Charities 

Act 2009 was compatible with the Establishment Clause, but rather whether it was 

compatible with the Constitution of Ireland.'^' The judge referred to the “fluid and 

uncertain jurisprudence” in Establishment cases, and stated that this affected the weight 

to be given to the US authorities relied upon by the plaintiff

McMenamin J went on to consider several distinguishing features between the 

US and Irish provisions. He commented that the absence of denominational 

“establishment” in the Irish Constitution did not mean it was devoid of support for 

denominational r e l i g i o n , ' a n d  contrasted the contentious US jurisprudence over 

displays such as cribs with provisions of the Constitution of Ireland such as the 

Preamble, Article 6, and Article 44, all of which “acknowledge a monotheistic Christian 

ethos’’.'̂ '̂  McMenamin J noted that the Fifth Amendment to the Constitution in 1972 

did not remove the recognition of the subsisting concept of religious denominations 

from the Constitution, as seen in the wording of Article 44.2.4°, 44.2.5° and 44.2.6°. 

The First Amendment to the US Constitution does not give recognition to any faith or 

denomination. However, our system recognises a sphere of religious recognition;

Thus where the tenns of the Establishment Clause are neutral, or ‘blind’ as to 

religion, the Constitution of Ireland actively recognises the existence of diverse 

religious denominations and guarantees them certain rights. It might be said that 

in United States jurisprudence there is a wall of separation; under the Constitution 

of Ireland there is a constitutional ‘domain’ of religious recognition.'^^

McMenamin J confimied that Articles 44.2.1° and 44.2.3° must be seen within the 

context of the terms of Article 44.1:

66 F. 3rd 1337 (4th Cir. 1995).  
[2009] lEHC 573, at [123]-[124],  

at[127] .
Ibid, ax [132],

'^Ubid,a\[mi 
Ibid, at [135],
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As identified by Walsh J. in Quinn’s Supermarket, Article 44.1 contains what are 

acknowledgments of the monotheistic, Christian, pluralist nature of a State, 

which, nonetheless recognises rights which inhere in many denominations and 

also in those citizens who belong to no denomination.'^^

He picked up on a “critical distinction which separates the Establishment Clause and 

our Constitution” which was best illustrated by the terms o f Article 44.2.5°, McGrath 

and O Ruairc and the Employment Equality Reference case, and concluded:

[I]n our jurisprudence there may arise circumstances which are by no means 

analogous, but may run entirely counter to the idea of State avoidance of any 

‘entanglement’. The expression of priorities in Article 44.2.5 finds no reflection 

in the ideas of Paine, Jefferson or Madison.

Finally, McMenamin J discussed Quinn’s Supermarket and concluded;

In summary therefore it is true that Article 44.2.1 guarantees freedom of 

conscience, profession and practice of religion but subject to public order and 

morality. Article 44.2.3 prohibits any disabilities or discrimination on the grounds 

of religious belief or status. But these provisions must be seen as being embedded 

within the overall constitutional framework of Article 44, infonned by its 

pluralistic Christian values, but to be interpreted harmoniously inter alia by 

reference to the Article 44.2.5 guarantee of religious autonomy, which, far from 

eschewing internal disabilities and discriminations which flow from the tenets of 

a particular religion, may on occasion actually allow for support subject to other 

constitutional rights guarantees. In this way the State may on occasion justifiably 

‘lend its weight’ to the support of one denomination in autonomous affairs. This 

is entirely at variance with United States authority and the tenns o f that 

constitution. Here engagement may be permitted; in the United States it is to be
158entirely avoided actually or symbolically.

a t [ I 3 6 ] ,  
Ibid, at [142], 

a t [ 150 ] .
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The judge turned next to examine the specific aspects of the plaintiffs claim insofar as 

it arose under Anicle 44.2.1° and Article 44.2.3°. However, this analysis was short

lived. First in relation to locus standi under Article 44.2.1°, it was held that the entire 

issue of profession and practice o f religion could not be considered, as the activity was 

commercial:

There was no evidence that, in selling pre-signed Mass cards, Mr. McNally was 

engaged in the profession or practice of his religion. There was, and is no 

identified religious group or denomination which seeks to engage in a practice 

which would be criminalised by the section. The sole interest that may be placed 

at risk is a commercial activity, albeit with a religious dimension. But this is not a 

religious practice or belief.

In terms of Article 44.2.3°, the plaintiffs case was that the impugned section created a 

preferential distinction in favour o f the Catholic Church in the sense identified in 

Quinn’s Supermarket, and also that this amounted to quasi-establishment in granting to 

the Church the position of religious a r b i t e r . Mc Me n a mi n  J commented that the 

question of preferential discrimination must be seen against the background of Article 

44.2.5° and Article 44.2.1°.'^' He considered that the observations of Henchy J in 

McGrath and O Ruairc would be applicable, that is to say that this may be seen as an 

“occasion” where the State may recognise and buttress the tenets of a particular 

religion, insofar as it does not in any way impinge on the beliefs of other denominations 

or c i t i z e n s . H e  concluded;

The State may thus justifiably even lend its weight to what might possibly be 

portrayed as a discrimination of status deriving from within Roman Catholicism. 

But such limited support (if there be such) does not constitute any prejudicial 

State intrusion or ‘discrimination’ where the status of a priest or an organised 

rehgion is advanced justifiably over a lay person or a business.

Ibid, at [156]. The p laintiff w as not entitled to seek a declaration o f  inconsistency with the 
C onstitution on the basis o f  the rights o f  a constitutional ju s  lertii. 

at [160]. 
a t[1 6 4 ],

'“ /fe/W, a t[1 6 5 ].
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A fortiori, it does not arise in a situation where a particular, secular 

commercial activity, albeit with a religious dimension is to be regulated by 

identifying a bishop or provincial, a simple evidential proof. Such identification 

or differentiation does not constitute a discrimination.'^^

In any event, the locus standi issue under Article 44.2.3° was also a difficulty, as there 

was no evidence of a distinction made by the impugned section between persons, on 

grounds of religious profession, belief or status.'^"* Finally, even if locus standi were 

shown, McMenamin J held that mere description in the legislation of a particular 

religious denomination or identification of religious office did not amount to an 

unconstitutional discrimination:

To designate the evidential route by which it is proved that a medical doctor is 

registered with the Medical Council is not to discriminate in favour of the 

Medical Council, or of doctors. Insofar as the matter is characterised as a 

religious issue, in order to pennit the free exercise of religion the law may find it 

necessary to distinguish between ministers of religion or persons holding a 

religious status and other members of the population ... This would be a 

permissible distinction.'^^

The Court held that the concession made by the plaintiff that the entire question of 

Mass cards requires statutory regulation undennined the contention of discrimination:

In what other fonn could there be statutory regulation? In fact it is impossible to 

envisage a regulation dealing with the authenticity issue of Mass cards without 

specific reference to the Roman Catholic Church, in some fonn. No less intrusive 

mode o f proof has been identified.

Therefore, the plaintiffs submissions under Article 44 failed on all grounds. Two 

interesting lines of argument were dismissed for evidentiary reasons. First, the issue of

at [ 1 6 6 - 1 6 7 ] ,  

'^U bid, a l [ \ 6S] .
Ibid, a l [ ] 69],  

'“ / W ,  at [ 17 1 ] ,
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the infringement o f the plaintiffs own freedom o f religion did not arise in evidence. 

Secondly, it is arguable that the free practice rights jeopardised by the law were those of 

the purchasers o f the c a r d s . I n  any event, even if  the correct plaintiff with standing 

successfully argued that there had been an infringement o f 44.2.1°, the Court made 

reference to the “public order and morality” proviso which would have justified the 

violation;

In fact per contra Quinn’s Supermarket the issue o f public order and morality is 

involved here. What is in question is a statute creating a criminal offence for the 

protection o f members o f the public. Member o f the public could be misled.

McMenamin J suggested that the State has an interest in regulating the sale o f Mass 

cards to prevent fraud, and that the State is entitled to delegate this decision to bishops 

and provincials, who are particularly well situated to judge the authenticity o f the cards.

In conclusion, McMenamin J approved o f the Quinn’s Supermarket 

accommodation principle, with remarks such as those contained in the following 

passage:

Any question o f preferential discrimination must be seen against the background 

of Article 44.2.5 pertaining to denominational autonomy, and the general free 

practice guarantee in Article 44.1.1.'

Ih id ,a i [64],
Ibid, at [65]. There was a second-nam ed plain tiff in the proceedings; M arie Reilly, a sister o f  the 

p la in tiff She swore an affidavit for the purposes o f  an interlocutory application. However, a case alleging 
infringem ent o f  her free practice rights was not continued. M cM enam in J stated:

The second p la in tiffs  case, as pleaded, might have been based on freedom o f religious practice. It 
apparently was to have been based on the proposition that she purchased the cards ‘in the 
conviction and belief that the provision o f such cards w ould bring solace and spiritual com fort to 
the recip ien t’. In an affidavit sworn for the purposes o f  an interlocutory injunction she deposed 
that irrespective o f whether M C C ’s cards accord,ed with the precepts o f  the Rom an Catholic 
Church or not, the cards provided solace and spiritual com fort to the recipients. I refrain from any 
com m ent only because these m atters were not put in issue in the plenary proceedings.

During the Seanad debate on the Bill, Senator David Norris conveyed to the U pper House, a legal 
opinion o f  John Rogers SC, former A ttorney General, wherein M r Rogers considered the lim itation o f  the 
purchasers’ freedom  o f religion to be unconstitutional:

The proposed legislation goes further than is reasonably required ... in that it renders a sale 
unlawful simply because it is unauthorised. The m atter o f  unauthorised sales may well be a m atter 
o f  concern to the Catholic Church, but does not appear to constitute an issue o f  public order or 
m orality which would justify  lim iting religious freedom in the manner contemplated.

See Seanad Debates, 17 February 2009, Volume 193, No. 15, available at 
http://debates.oireachtas.ie/seanad/2009/02/I7/00009.asp (visited 30 Decem ber 2011).
' ^Uhid, aX[\S5] .
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However, this endorsement was not necessary for the decision in the case, and therefore 

is not part of the ratio. The High Court essentially held that a general law governing a 

secular commercial activity, even if  it mirrors religious distinctions, is not
171unconstitutional if it is justified by public order and morality. It is submitted that this 

public order aim sought to be achieved by the State could perhaps have been achieved 

using existing criminal justice legislation, rather than conferring a monopoly on the 

Catholic hierarchy in regulatory matters, to the detriment of the commercial activities of 

a l a y m a n . I n  any event, it seems clear that as a result of the detailed analysis of the 

differences between US and Irish constitutional law on religion, future applicants may 

not enjoy much success in relying on US j u r i s p r u d e n c e . I n  this regard, it is 

significant that McMenamin J described Bunreacht na hEireann as providing for a 

constitutional “domain” of religious recognition, rather than Jefferson’s “wall of 

separation”. It was emphasised throughout the decision that the State may legitimately 

buttress the disabilities and discriminations arising within particular religions. The re- 

invigoration of Article 44.2.5°, and the reliance on McGrath and O Ruairc decision 

serves to highlight the rights of religious bodies to regulate their own affairs; some 

potential consequences being that the scope of the discrimination guarantee is further 

nari’owed, and individual religious freedom is subordinated to the communitarian 

version of the right. Finally, it is submitted that the plaintiffs case was stymied from 

the outset by the commercial nature of his business and a c t i v i t i e s , a n d  it is 

unfortunate that the locus standi issues prevented further engagement on the internal 

conflict in Article 44.

™ lbid,a\. [\bA].
D iscerning the ambit o f  tlie ratio  o f  this case is not problem -free. H ow ever, M cM enam in states, at 

[150]: “At its height what is in question here is, as pointed out below  not a support or ‘buttress’ but a 
mere identification for statutory purposes involving a matter o f  where public order and morality is 
concerned”.

D aly is extrem ely critical o f  the decision. He argues in ter a lia  that in rendering the sale o f  the cards 
subject to the approval o f  the named clerical authorities, there is restraint o f  category o f  religious acts, for 
exam ple by dissenting and renegade clerics, and therefore A rticle 44 .2 .1° o f  the Constitution is infringed. 
See Eoin D aly, “Regulating R eligious Function; the Strange C ase o f  M ass Cards” (2010) 9 H ibernian  
L aw  Journ al 55.

H ow ever, Hogan J referred to U S decisions in the Jehovah’s W itness decision o f  In the M atter o f  
B aby AB. Children 's U niversity  H osp ita l Tem ple S treet v C D  a n d  E F  [2011] lEHC 1 , 1 2  January 2011 
(HC). See Chapter 9, Part II.

[2009] lEH C 573, at [33]. M C C ’s w ebsite stated that the organisation was not a religious order or 
group, and was not engaged in a charitable function. The hom epage acknow ledged that the business is a 
com m ercial entity w hose cards “carry the facility o f  being pre-signed” .
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2.2 Findings of Discrimination

Unconstitutional religious discrimination has been identified in three major cases. As 

seen above, in Quinn’s Supermarket the Supreme Court upheld the State’s right to 

exempt kosher butchers from trading hour regulations, thus protecting the right o f Jews 

to observe the Sabbath. However, the exemption was overbroad and thus 

unconstitutional.

In the case o f Mulloy v Minister fo r  E d u c a t i o n , regulations made by the 

Minister allowed teachers who spent time in certain developing countries to count this 

work for the purposes of salary increment and pension requirements in Ireland. 

However, this scheme only operated for lay teachers. The plaintiff priest was successful 

in his claim that his exclusion amounted to discrimination under Article 44.2.3°. 

Essentially, a person who was both a priest and a teacher was prevented from gaining 

the same financial reward as a lay teacher, for the same work done. Walsh J held:

As explained in the judgment given in this Court in Quinn’s Supermarket v. 

Attorney General, it is not permissible to create differences between persons or 

bodies or to distinguish between them on the ground of religious profession, 

belief or status, irrespective of whether the difference is to their benefit or to their 

disadvantage -  save where it is necessary to do so for the implementation of the 

constitutional right to the full and free practice of religion. That consideration 

does not arise at all in the present case. There may be many instances where, in 

order to implement or permit of the full and free exercise of the freedom of 

religion guaranteed by the Constitution, the law may find it necessary to 

distinguish between ministers of religion or other persons occupying a particular 

status in religion and the ordinary lay members of that religion or the rest of the
1 I f xpopulation, but this is not one of those cases.

\n M  V An Bord Uchtala'''' the High Court held that section 12(2) of the Adoption Act 

of 1952, which effectively ruled out adoption by a couple who were not o f the same 

religion, was contrary to Article 44.2.3°. Pringle J held;

[1975] IR 88 .
'’’U hid,a\. 96-97.
' ” [1975] IR 81.
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Mr. Liston submitted that the legislature, in conferring the right of legal adoption, 

was entitled to provide reasonable restrictions on this right and that the provision 

that the adopter or adopters should be of the same religion as the child and his 

parents, or if the child is illegitimate, his mother, was a reasonable restriction. I 

cannot accept this submission. I do not agree that the restriction was a reasonable 

one, and, even if it were, it could not be valid if it infringed the Constitution, as I 

am satisfied it did. One of the matters decided in Quinn’s Supermarket v. Attorney 

General, was that, as the primary object of Article 44, s. 2 (as stated in sub-s. 1) 

was to ensure and guarantee to every citizen freedom of conscience and the free 

profession and practice of religion, a discrimination within the meaning of sub-s. 

3 was not invalid if the implementation of the primary object required the making 

of that discrimination. It has not been suggested that the primary object of Article
17844 required the making of the discrimination relied on in this case.

It is important to note that these latter two cases involved a type of negative 

discrimination, or direct discrimination, which was not necessary for vindication of the 

guarantee of freedom of conscience and the free profession and practice of religion, and 

thus also not necessary for the approach of reasonable accommodation. The concept of 

reasonable accommodation aims to recognise and facilitate difference, so that believers 

can participate in society on an equal footing. The discrimination at issue in Mulloy and 

M does not cohere with such an aim.

3. THE LIMITS TO FREEDOM OF RELIGION

Constitutional rights are not absolute and may be subject to legal restriction. The way in 

which the Canadian Charter’s freedom of religion right may be limited has been 

discussed in detail in Chapter 2. Under Irish law too, the limitation of the guarantee of 

free profession and practice of religion may occur. First, the text of Article 44.2.1° 

makes the guarantee “subject to public order and morality” . Second, other constitutional 

rights may come into conflict with freedom of religion. For example, a private 

employer who contends that his employee’s observance of Islamic holy days will result

at 86.
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in a drop in productivity might invoke the unenumerated right to work and earn a 

livelihood. In cases where the State limits freedom of religion, usually to protect other 

countervailing rights and interests, the proportionality principle may be called in aid to 

adjudicate whether the level of restriction may be justified. These various scenarios 

involving restriction of the constitutional right to freedom of religion shall now be 

discussed.

3.1 Public O rder and M orality

The clause which limits the right to freedom of religion is lamentably under-explored 

and interpreted in Irish law. One of the few cases on point is The People (DPP) v 

Draper which concerned the conviction of a man on two counts of malicious damage 

to religious statues. Robert Draper told the Court that he had been sent by God to break 

three statues. McCarthy J stated that the Court was not in any way questioning the 

sincerity of Draper’s beliefs. However, the Court had to take note of the fact that 

freedom of religion was expressly subject to public order and morality. McCarthy J 

noted that there was no question of morality in the case before him, but rather it was a 

question of public order. There was a requirement that the property of citizens must be 

protected. Draper had damaged property, and the law said that this was a criminal 

offence. Thus, leave to appeal against conviction could not be granted.'^” It is submitted 

that a constitutional challenge to the malicious damage offence may possibly have been 

entertained based on the Quinn’s Supermarket dictum about generally applicable laws. 

However, more fundamentally, it is a concern that the parameters of the proviso are 

unexplored and extremely malleable.

In Draper, “public order” limits appear to lie in criminal or anti-social acts. In
181Murphy v Independent Radio and Television Commission, although the limitation on 

freedom of religion was not expressed in terms of the public order and morality proviso, 

the Supreme Court held that the possibility of unrest was behind the aim of the 

Oireachtas in enacting a religious advertising ban. In addition, although strictly obiter, 

in McNally, a public order point was found in the need to protect consumers from fraud.

“Court cuts jail term in statue case” The Irish Times, 24 March 1988. The case is not reported in any 
other format.

The balance o f  Draper’s six month sentence was suspended by the Court o f  Criminal A ppeal, on an 
undertaking that he w ould not interfere with such objects again.

[1999] 1 IR 12. See Section 3.3 o f  this Part.
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182Finally, in the blasphemy case o f Corway v Independent Newspapers, Barrington J 

stated that Article 44 places a duty on the State to respect and honour religion, but noted 

that the State is “not placed in the position o f an arbiter o f religious truth. Its only 

function is to protect public order and morality”.'*̂  Thus, protecting public order and 

morality is juxtaposed with getting involved in matters o f religious truth. In general, 

apart from these few clues, the operation o f the proviso is unclear.

The “public morality” limb o f the proviso is especially vague. Whose morality is 

engaged? Is it a Christian, or even Catholic, morality in light o f our constitutional text 

and the attitudes to religion which existed in 1937, or should we take a more modem 

gauge o f morality, based on the fact that the Constitution is a living document, and also 

in light o f its prohibition on discrimination?'*"* Will public order and morality 

arguments be cited in opposition to a diverse range o f Islamic practices, from 

polygamy'*^ to the wearing o f niqabs in certain environments?'*^ It is submitted that the 

proviso will grow in importance in tandem with a growth in requests for
187accommodation o f Islamic practices which are novel and challenging.

3.2 Conflicting Rights and Interests

It is axiomatic that freedom of religion cases can involve profound clashes o f

constitutional rights. It was explained in Chapter 3 that it is a principle o f Canadian
188constitutional law that there is no hierarchy o f fundamental rights. The approach of

182 |-j9 9 9 ] 4  4 g4  §gg Chapter 1, Section 4 .2  for discussion o f  blasphemy,
at 500-501.

D oyle observes that the public order and morality proviso is capable o f  having a significant lim iting  
effect on the religious freedom guarantee;

I f  religious freedom is to be protected only to the extent that it does not offend public morality, 
what exercises o f  religious freedom are likely to be protected from State interference? Is the 
delineation o f  an act as an offence by the criminal law sufficient to determine that it offends public 
morality and hence cannot be protected as an exercise o f  religious freedom?

D oyle, C onstitu tional Law : Text, C ases an d  M ateria ls, note 27, at [10-06],
See H  V A [2010] lEHC 497 , 11 April 2010 (HC) discussed in Chapter 1, Section 4 .2 , where the High 

Court refused to recognise the validity o f  a polygam ous marriage (valid in Lebanon). Public order 
arguments were not raised as the case did not contain a discussion o f  Article 44  case law. H ow ever, 
under the rubric o f  private international law, Dunne J discussed the question o f  “public p o licy” w hich  
m ilitated against the recognition o f  the marriage in this State. She remarked, at [65], that in the context o f  
the institution o f  marriage, “the public policy  o f  the State is informed by the Constitution, by legislation  
and to an important extent by our culture and tradition”. Examination o f  these factors led to refusal o f  
recognition.

For exam ple, it might be argued that security concerns in places such as airports and courts fall under 
the “public order” limb o f  the proviso.

See Chapter 4 for a discussion o f  the variety o f  cases that have engaged the ECtHR.
Part II.
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the Courts in “competing rights” cases is summarised by the Ontario Human Rights 

Commission:

When considering two Charter rights seemingly at odds, a court must resolve the 

constitutionally guaranteed, and equal, rights of two individuals. Therefore, the 

term ‘reconciling’, which implies ‘hannonizing seemingly contradictory things so 

as to render them compatible’, is preferred over ‘balancing’, which suggests that 

one right will ultimately outweigh another.’*̂

In the case of Reference re Same-Sex Marriage, the Supreme Court of Canada 

explained that an attempt must be made first to reconcile an apparent conflict, and if 

this fails, balancing then occurs under section 1 of the Charter, the “reasonable limits” 

clause. However, “the Court must proceed on the basis that the Charter does not create 

a hierarchy of rights ... and that the right to religious freedom enshrined in s. 2(a) of the 

Charter is expansive”.

In contrast, it is important to note that in Irish law, there is in fact a hierarchy of 

rights doctrine which traces its origins to the Supreme Court decision in The People 

(DPP) V Shaw}^^ In this case, an accused man was questioned after the lawful period 

for his detention had expired. This was done in the hope that a woman in whose 

disappearance he was implicated could be located, and her life saved. The Supreme 

Court held that this deliberate act of the Gardai in denying the accused his liberty did 

not constitute unlawful detention, on the grounds that they had acted to protect the more 

important of two conflicting rights under the Constitution. Kenny J put the matter in 

stark terms:

However, the right of Mary ____  to life ... was a constitutional right which

ranked above that of the appellant.

There is a hierarchy of constitutional rights and, when a conflict arises 

between them, that which ranks higher must prevail. This is the law for the 

exercise of all three powers of Government and flows from the conception that all

Ontario Human Rights C om m ission, P rocess fo r  R econciling C om peting R ights C laim s, June 2010 , at 
[5], available at http://w w w .ontla.on.ca/library/repository/m on/24006/302329.pdf (visited 30 D ecem ber  
2 0 1 1 ).

[2004] 3 SC R  698 at [50]. This case is analysed in Chapter 3, Part II.
[1982] IR 1.
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three powers must be exercised to promote the common good: see the preamble to 

the Constitution. The decision on the priority of constitutional rights is to be made 

by the High Court and, on appeal, by this Court. When a conflict of constitutional 

rights arises, it must be resolved by having regard to (a) the terms of the 

Constitution, (b) the ethical values which all Christians living in the State 

acknowledge and accept and (c) the main tenets of our system of constitutional
1 0 9parliamentary democracy.

The few hierarchy of rights cases there have been have usually involved the right to 

life. For instance, Attorney General (SPUC) v Open Door Counselling^^^ concerned an 

injunction on the provision of abortion information in the context of non-directive 

counselling to pregnant women. The Supreme Court stated that “no right could 

constitutionally arise to obtain infonnation the purpose of which was to defeat the 

constitutional rights of the child” . D u e  to its emphasis on the sanctity of life, the 

hierarchy of rights doctrine in Irish law may serve to provide comfort to those who fear 

that untrammelled accommodation of religious practices could result in accommodation 

of practices such as for example, the refusal by parents of life-saving treatment for their 

children.'^^ However, it is submitted that as a matter of principle, rights ought not to be 

limited a priori in the abstract. Focusing on vindicating a right that has been pre

determined as superior can plainly lead to freedom of religion concerns being jettisoned 

too easily. Hogan and Whyte have argued that the effect of a crude application of the 

doctrine might be that “important and valuable constitutional rights would be rendered 

entirely nugatory”. I t  has been demonstrated that the Quinn’s Supermarket 

jurisprudence does not pennit such disregard for free profession and practice of 

r e l i g i on . However ,  this is not to suggest that rehgion will necessarily chip away at 

the right to life if the hierarchy of rights doctrine is side-lined. In fact, in Canada the

Ibid, at 63. Griffin J put the matter slightly differently, at 56:
I f  possible, fundamental rights under a Constitution should be given a m utually harmonious 
application, but w hen that is not possib le, the hierarchy or priority o f  conflicting rights must be 
exam ined both as betw een them selves and in relation to the general welfare o f  society. This may 
involve the toning dow n or even the putting into temporary abeyance o f  a particular guaranteed 
right so that, in a fair and objective w ay, the more pertinent and important right in a given set o f  
circum stances may be preferred and g iven  application.

[1988] IR 593.
Ibid, a\ 625.
See Chapter 9.
Hogan and W hyte, note 26, at 15.
Furthermore, see arguments supporting the protection o f  religion in Chapter 2, Part II.
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same values regarding the sanctity of life are evident in Jehovah’s Witness transfusion
198cases, despite tne presence of a proportionality test to detemiine whether the parents’ 

rights to freedom of religion had been validly limited to secure the objective of 

protecting their child who was at risk. Rather, the argument being made here is that if 

we are to take their constitutional status seriously, competing rights should be 

articulated and granted equal weight at the outset of a reconciliation and balancing 

p r o c e s s . I n  the majority of competing rights cases, the conflict will rarely be as stark 

as it was in Shaw. Therefore, the courts are generally engaged in attempting to reconcile 

and where this is not possible, balance the rights concerned. Furthermore, in cases 

where the rights have been limited by a legislative measure, the doctrine of 

proportionality plays an important role in Irish law.

3.3 The Proportionality Doctrine in Irish Law

It was explained in Chapter 3 that the Supreme Court of Canada operate a four-step 

proportionality test governed by R v Oakes '̂ '̂  ̂when determining whether a right has 

been reasonably limited under section 1 of the Charter. This test has been explicitly 

endorsed in several Irish Supreme Court decisions. In Heaney v Ireland, C o s t e l l o  J 

(whose judgment on this issue was upheld on appeal by the Supreme Court) described 

the principle of proportionality as follows:

In considering whether a restriction on the exercise of rights is pemnitted by the 

Constitution, the courts in this country and elsewhere have found it helpful to 

apply the test of proportionality, a test which contains the notions o f minimal 

restraint on the exercise of protected rights, and of the exigencies of the common 

good in a democratic society. This is a test frequently adopted by the European 

Court o f Human Rights ... and has recently been fonnulated by the Supreme 

Court in Canada in the following tenns. The objective of the impugned provision 

must be of sufficient importance to warrant over-riding a constitutionally 

protected right. It must relate to concerns pressing and substantial in a free and

See RB  v C h ild ren ’s  A id  S ociety  o f  M etropolitan  Toronto  [1995] 1 SCR 315, discussed in Chapter 9.
See R V N S  2010 O N C A  670, d iscussed in Chapter 3, Part II, w hich concerned a clash betw een  

freedom o f  religion and the right to a fair trial.
“̂ [1986] 1 SCR 103.

-'” [1994] 3 IR 593.
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democratic society. The means chosen must pass a proportionality test. They 

must:-

(a) be rationally connected to the objective and not be arbitrary, unfair or based 

on irrational considerations,

(b) impair the right as little as possible, and

(c) be such that their effects on rights are proportional to the objective.

203The case of Murphy v Independent Radio and Television Commission provides an 

important example of the application of the proportionality test to Article 44. The 

plaintiff wished to transmit a religious advertisement (concerning a religious meeting 

wherein evidence of the resurrection o f Christ would be presented) on the radio station 

98FM. However the defendant Commission declared that this was an impeiTnissible 

contravention of section 10(3) of the Radio and Television Act 1988, which bans the 

broadcasting of an advertisement “directed towards any religious or political end or 

which has any relation to an industrial dispute”.

In the Supreme Court, the constitutionality of this provision was challenged on 

several grounds. The argument that the section involved discrimination on the grounds 

of religious profession, belief or status in contravention of Article 44.2.3° failed 

because the ban was directed “at material of a particular class and not at people who 

profess a particular religion”.̂ '̂̂  In other words, the ban was applicable to people of any 

religion or none who wished to broadcast an advertisement containing religious 

material, and all people in the same position were treated equally. However, the Court 

recognised that the ban was a restriction on the freedom of a citizen to profess or 

practise their religion under Article 44.2.1°:

Ibid, at 607. Hereafter referred to as H eaney. C ostello J referred to the Canadian Supreme Court case 
o f  Chaulk V R  [1990] 3 SCR 1303, w hich essentially endorsed the earlier O akes test. Later Irish Supreme 
Court decisions have referred to both decisions o f  the Supreme Court o f  Canada. See the E m ploym ent 
E quality R eference  case [1997] 2 IR 321, at 383, per H am ilton CJ:

In effect a form o f  proportionality test must be applied to the proposed section, (a) Is it rationally 
designed to m eet the objective o f  the legislation? (b) D oes it intrude into constitutional rights as 
little as is reasonably possible? (c) Is there a proportionality betw een the section and the right to 
trial in due course o f  law and the objective o f  the legislation? A similar test w as used by the 
Canadian Supreme Court in R. v. O akes [1986] 1 S.C.R. 103 and Chaulk  v. R. [1990] 3 S.C.R. 
1303.

Furthermore, the Supreme Court decision in Cox v Ire lan d  [1992] 2 IR 503 is generally v iew ed as the 
first time that the proportionality doctrine was adumbrated in Irish law. H ow ever, it was not until the 
H eaney  decision that the O akes formulation w as utilised.
203 [ 1 9 9 9 ] 1 IR j2 . Hereafter referred to as M urphv.

Ibid, at 22.
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It appears to the Court that the prohibition on advertising contained in s .!0(3) is 

broad enough to cover not only advertisements tending to favour any or all 

religions but also advertisements tending to attack all or any religion. It cannot 

therefore be regarded as an attack on the citizen’s right to practise his religion. It 

may however constitute a limitation on the manner in which the citizen can 

profess his religion.

It appears to the Court that it is not sufficient to say, in reply to this 

argument, that religion is a private affair and that the citizen’s right to profess his 

religion is not affected by denying him access to the airwaves. Religion is both a 

private and a public affair and a citizen, convinced o f the truth o f his own 

religion, will naturally wish not only to convert his fellow citizens, but to 

influence the evolution o f society.^^^

The inquiry turned to whether, in the circumstances o f the case, the restriction was 

justified. The proportionality test was utilised, with Barrington J declaring; “The real 

question is whether the limitation imposed upon the various constitutional rights is 

proportionate to the purpose which the Oireachtas wished to achieve”. I n  examining 

the objective o f the impugned provision, Barrington J stated that the three categories o f 

banned advertisement related to matters “which have proved extremely divisive in Irish 

society in the past” , and continued:

The Oireachtas was entitled to take the view that the citizens would resent having 

advertisements touching on these topics broadcast into their homes and that such 

advertisements, if  pennitted, might lead to unrest. Moreover the Oireachtas may 

well have thought that in relation to matters o f such sensitivity, rich men should 

not be able to buy access to the airwaves to the detriment o f their poorer rivals.

Barrington J moved to consider the means chosen to restrict the right. In what can best 

be described as quite a cursory analysis, he held:

Ibid, at 23. It w as also held that the applicant was p rim a  fa c ie  entitled to invoke the protection o f  
A rticle 40.6. l° i ,  (freedom  o f  expression) as w ell as A rticle 40.3 (freedom o f  com m unication). These 
rights were subjected to the proportionality test along with freedom o f  religion.

Ibid, at 26.
Ibid, at 22.
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In the present case the limitation placed on the various constitutional rights is 

minimalist. The applicant has the right to advance his views in speech or by 

writing or by holding assemblies or associating with persons o f like mind to 

himself. He has no lesser right than any other citizen to appear on radio or 

television. The only restriction placed upon his activities is that he cannot 

advance his views by a paid advertisement on radio or television....

As previously stated the restriction on constitutional rights in the present 

case is very slight. That is probably what the learned trial judge had in mind 

when, in the course o f his judgment, he used the phrase:-
'^08‘Proportionality has already been taken into account.’

The Supreme Court rejected the argument that a more selective administrative system 

could have been used so as to pennit inoffensive religious advertisements, but ban 

advertisements likely to cause offence. It was held that the Oireachtas probably 

considered that it was inappropriate for agents o f the State to make decisions in this 

“sensitive area” on whether an advertisement was likely to cause offence or not. The 

Court further demonstrated reluctance to intervene in this pronouncement:

In any event, once the Statute is broadly within the area o f the competence o f the 

Oireachtas and the Oireachtas has respected the principle o f proportionality, it is 

not for this Court to interfere simply because it might have made a different 

decision.^®^

Barrington J concluded:

It therefore appears to the Court that the ban on religious advertising contained in 

section 10(3) o f the 1988 Act is rationally connected to the objective o f the 

legislation and is not arbitrary, unfair or based on irrational considerations. It does 

appear to impair the various constitutional rights referred to as little as possible

Ibid, at 26-27.
209 71 ; »  0-7
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and it does appear that its effects on those rights are proportional to the objective 

of the legislation.^'®

It is submitted that a more careful application of the proportionality test was 

warranted in this decision. First, in terms of the objective of the legislation, Barrington J 

noted that the learned trial judge complained that no evidence had been adduced to 

explain to him the policy underlying the ban. He continued, “the Court thinks it is 

possible to gain some assistance on this point by examining the context in which the 

prohibition appears in the Act of 1988”.^" What followed on from this statement was 

an overly-deferential second-guessing exercise of the aims of the Oireachtas, when in 

fact the burden of proof rested on the State in respect of justifying the restriction of 

Article 44 rights. Lack of scrutiny of the objective of a measure overriding a right, and 

failure to ensure that it relates to concerns pressing and substantial in a free and 

democratic society can lead to severe incursions on the right to freedom of religion. Use 

of a proportionality test which contains hypotheses about the aims of the Oireachtas 

should be avoided if we are to reasonably accommodate religion. For example, if it is 

agreed that a legislative ban on the hijab in schools restricts the freedom of a citizen to 

profess or practice their religion, then it must be detennined whether this is a legitimate 

limitation by first examining the objective of the legislation imposing the ban. As it was 

in Murphy, it might be speculated that the Oireachtas felt that the wearing of overt 

symbols or clothing indicating religious belonging is potentially divisive and could lead 

to unrest. It is submitted that deference for the competence of the Oireachtas may result 

in unnecessarily proceeding to the subsequent steps of the proportionality test, when in 

reality the inquiry ought to end with the identification of an illegitimate objective.^

Ibid. The ECtHR subsequently ruled in M urphy  v Ire lan d  A pplication N o. 44179/98; [2003] 38 EHRR  
212, D ecision  o f  10 July 2003, that the im pugned ban was a legitim ate restriction on the p la in tiffs  
freedom o f  expression under A rticle 10 ECHR. The decision rested in large part on the w ide margin o f  
appreciation afforded to Contracting States w hen regulating expression in relation to matters liable to 
offend personal convictions in the sphere o f  morals and religion.

Ibid,  at 2 ] ,
Kenny is critical o f  this tendency and observes:

Y et the analysis o f  objectives or State interests in Irish proportionality cases is not rigorous. The 
courts w ill generally hypothesise for the State an interest or objective for a particular statute. 
Courts w ill not look for illicit, invalid or illegitim ate m otives. It is also very easy for the State to 
hypothesise, ex p o s t  fa c to , a plausible objective for the statute, w hich courts w ill usually accept. 
This is obviously  a function o f  the deference that courts pay to the legislature. A ny excu se that can 
be plausibly offered for State action that is not patently improper or utterly trivial w ill su ffice for 
this purpose. A  statute w ill rarely, i f  ever, fail to pass this test.

See D avid K enny, “A Dormant D octrine o f  Overbreadth: Abstract R eview  and lu s  T ertii In Irish 
Proportionality A n alysis” (2010) 32 D ublin  U niversity  L aw  Journal 24, at 38-39. Furthermore, as argued
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Second, steps two, three and four of the proportionality test are not properly 

separated out for careful consideration in this decision. In effect the analysis is reduced 

to the question; do the ends justify the means? It is proposed that there ought to be a 

more rigorous application of the proportionality test; one which recognises the role of 

reasonable accommodation, as elaborated further in the following Section.

4. A CONSTITUTIONAL DUTY TO REASONABLY ACCOMMODATE?

4.1 Pro-religion or Pro-deference?

It has been argued that the Quinn’s Supermarket accommodation principle holds that it 

is not unconstitutional to discriminate (in either the positive or negative sense) where 

this is necessary for the free practice and profession of religion. In fact, it is submitted 

that the principle holds that the State is obliged to discriminate where this is necessary 

for the free practice and profession of religion. Furthemiore, the State may recognise 

and buttress the disabilities and discriminations deriving from within a particular 

religion and manifesting themselves in denominational organisations, where this is 

necessary to ensure a freedom of religion.

However, at this juncture it is also necessary to consider the possibility that the 

cases which have been reviewed are capable of being viewed in an entirely different 

light; one which does not support an accommodation requirement. According to this 

argument, the comments of Walsh J in Quinn’s Supermarket in relation to the duty to 

accommodate were potentially mere dicta?^^ The foundation on which subsequent 

judges built their own pro-religion comments were thus arguably made of sand. 

Furthermore, while it is clear that both the text of the Constitution and the case law 

interpreting it is sympathetic towards religion, the body of jurisprudence which has 

been examined might be characterised as tending to exhibit deference to existing State 

practices, rather than enthusiastic support for the practice of religion unburdened by 

State entrenchment. Doyle makes this point in the following tenns:

by Doyle, where the objective is inferred from the restriction itself, the legitimacy o f  the means o f a 
restriction is inevitable, Doyle contends: “It is a tautology to assert that a measure is proportionate to its 
purpose where that purpose is itself derived from the m easure” . Doyle, Constitutional Equality Law, note 
27, at 118.

See Section 2.1(i) o f  this Part.
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There is, however, an alternative way of understanding the courts’ interpretation 

of Art 44.2. The approach of the courts has generally been deferential, upholding 

various legislative schemes that deal favourably with religions. Apart from the 

narrowly based unconstitutionality in Quinn and the discriminations in Mulloy 

and M, the courts have generally deferred to legislative judgment.^'"*

One only needs to pause and reflect on the fact that the legislation in each of cases of 

McGrath and O Ruairc, the Campaign case, the Employment Equality Reference
215case, Murphy, and McNally was upheld. Is it the case that the Courts are simply 

manifesting deference to the Oireachtas and support for the status quo, rather than 

actively seeking to bolster the rights of the religious? We must question whether the 

Quinn accommodation principle still represents the law, or whether has it been 

superseded by a general drift towards deference. Furthermore, if we take the single 

public order and morality case of Draper, it is clear that there was no real consideration 

given to the question of a constitutional requirement to exempt religious believers from 

the legislation providing for an offence of criminal damage. As Doyle remarks;

The absence of a written judgment, apart from anything else, renders it 

inappropriate to build a constitutional theory on the basis of this case. However, it 

does suggest a reluctance on the part of the courts to exclude citizens from laws 

of general application. That reluctance may now be greater, given the rhetoric of 

judicial deference that animates many judgments of the superior courts. It thus 

seems possible that the public order and morality exception in Article 44.2.1° will 

be used to avoid the more stringent suggestions in earlier case law about the scope 

of that guarantee.

Finally, many decisions in the wake o f Quinn reveal distaste for the imposition by the 

judiciary on the Oireachtas of an obligation to enact particular laws. In Somjee v
91 7Minister fo r  Justice Keane J commented:

D oyle, C onstitu tional Law : Text, C ases an d  M ateria ls, note 27, at [10-23].
In this case, the B ill was deem ed repugnant to the Constitution on grounds unconnected to the 

religious provisions contained therein, w hich passed constitutional muster.
D oyle, The Irish C onstitu tion: G overnance a n d  Values, note 17, at 486.
[1981] ILRM 324. The case concerned a constitutional challenge to the Irish N ationality and 

C itizenship A ct 1956.
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The jurisdiction o f this Court in a case where the validity of an Act of the 

Oireachtas is questioned because of its alleged invalidity having regard to the 

provisions o f the Constitution is limited to declaring the Act in question invalid, if 

that be the case. The Court has no jurisdiction to substitute for the impugned 

enactment a form of enactment which it considers desirable or to indicate to the 

Oireachtas the appropriate fonn of enactment which should be substituted for the
9  1 Simpugned enactment.

Thus, the words o f Walsh J imposing an obligation to make exceptions from laws of 

general practice strike a discordant note when considered in the present day.

There are several points to make in light of these arguments. First, it is submitted 

that while deference is one interpretation of the canon of decisions, at least an equally, 

i f  not more, plausible interpretation is that the State must actively support free practice. 

This is so when it is considered that the weight of the dicta in the cases that have been 

discussed gives recognition to the strength of the constitutional text and its salient pro

religion features, including the State’s undertaking to respect and honour religion 

(Article 44.1), as well as the religious sentiments in the Preamble. One need only refer 

to McMenamin J ’s comments in the most recent case of McNally where he 

distinguished our legal landscape from that of the US, and remarked that rather than a 

wall of separation between Church and State, there is a constitutional “domain” of 

religious recognition.^'^ Second, the nub of disagreement on the effect of Quinn’s 

Supermarket seems to rest on whether the Oireachtas is constitutionally required, as 

opposed to merely authorised, to legislate to facilitate free practice. However, there can 

be no doubt that Article 44 has been interpreted in such a way that Article 44.2.1°- the 

guarantee of free profession and practice of religion -  is the paramount consideration in 

freedom of religion cases. This base proposition certainly supports the further 

proposition that the State is permitted to make exemptions from generally applicable 

laws in order to facilitate free practice. It is submitted that it is equally supportive of the 

idea that the State is mandated to do so. If we remind ourselves that the wording of 

Article 44.2.1° is “freedom of conscience and the free profession and practice of

■'* Ibid, at 327. K eane J noted that i f  the plaintiffs were successfu l in their argument regarding 
discrim ination, the outcom e w ould be to invalidate certain sections o f  the A ct, and this w ould be a futile 
declaration, as it w ould  confer no benefit on the plaintiffs.

’̂’ [2009] IEHC 5 7 3 ,a t[1 3 5 ] .
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religion are, subject to public order and morality, guaranteed to every citizen”, then 

how else is the guarantee to be fulfilled, other than through a requirement to cater for 

free practice in appropriate cases, rather than a mere permission to do so? Third, it is 

accepted that there has been a drift towards deference in the case law of the courts 

generally. However, that tendency may be explicable by a non-rigorous application of 

the proportionality test. Methods of combatting this through utilisation of the Canadian 

reasonable accommodation doctrine are suggested below. Fourth, where the Oireachtas 

is under a constitutional duty to provide by law for the exercise of a constitutional right, 

there is authority to suggest that the reasoning in Somjee does not apply. Finally, 

even if the true interpretation of Quinn’s Supermarket and succeeding judgments 

remains undecided, it is open to a Court today to definitively hold that the propositions 

relating to religious accommodations in the judgment of Walsh J were part of the ratio 

decidendi of his decision, which principles ought to guide the State going forward for 

the next forty years. A nonnative argument for why this opportunity should be grasped 

has been made in Chapter 2,

In conclusion, it is submitted that faithful application of the Quinn's Supermarket 

case and subsequent jurisprudence clearly provides support for accommodation of 

Islamic practices. We have yet to build upon the Quinn’s Supermarket accommodation 

principle, as an appropriate set of facts involving a person seeking an exemption from a 

law of general application has not presented itself to the courts. However, it is 

submitted that particularly where cases arise involving failure of the Oireachtas to 

advert to religious needs of Muslims, we can expect that some difficult scenarios will 

be encountered. In this regard, decisions may come down to a matter of judicial choice 

-  between supporting the actions of the religious or supporting the actions o f the 

Oireachtas. As Doyle observes:

See D raper  v Attorney General [1984] IR 277. McMahon J held that the right to vote at an election o f  
members o f  D ail Eireann is a personal right guaranteed by Article 40.3 o f  the Constitution and remarked, 
at 284:

In Somjee's Case there was no constitutional obligation to enact the impugned legislation. Where 
the complaint is that the legislature has failed in a duty arising under the Constitution to provide 
by law for the exercise o f  a Constitutional right, the duty to so provide in accordance with the 
Constitution remains after the Constitutional provisions are struck down; the position which 
prevailed in Somjee's Case does not arise.

The right to vote is a right vested in a person by virtue o f  his citizenship. In my view it is a 
personal right which is entitled to the benefit o f  the guarantee contained in Article 40, s.3, sub-s. 1, 
o f the Constitution. In the event o f  any attempted interference with the free exercise by any citizen 
o f the right to vote ... the State would have a duty to honour that guarantee.
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With an increasingly diverse society, it becomes more likely that Irish citizens 

will have religious practices that are not catered for by particular legislative 

schemes. It is therefore highly likely that some citizens will find their religious 

freedom restricted by legislation. When such a restriction is constitutionally 

challenged (as it surely will be), the courts will have to decide which is more 

important; religion or deference?^^'

In order to avoid simplistic dichotomous choices, and to condition the decision-making 

of the courts, it is submitted that reasonable accommodation reasoning has an important 

role to play in decisions involving Islam.

4.2 The Role of Reasonable Accommodation

First, it is submitted that the “reasonable” or “undue hardship” aspect of 

accommodation should play a role in cases involving Islam which come before the 

courts. As discussed a b o v e , t h e  “public order and morality” proviso conditions the 

right to freedom of religion. Thus far, the Draper case indicates that the perpetration of 

an offence forbidden by criminal law may result in the invocation of the proviso. 

However, beyond that there are no guidelines as to the scope of the proviso, and there is 

potential for excessive judicial discretion in its interpretation, particularly in the case of 

“morality” . In Chapter 3, several categories of undue hardship factors which serve as a 

fetter on accommodation claims were identified; category 1: financial cost; category 2: 

functioning or efficiency of a company or institution; category 3: common public 

values and public institutional aims, and category 4: infringement of rights and 

freedoms of o t h e r s . F r o m  a standpoint desirous of protecting, to the point of undue 

hardship, the Islamic practices of employees, students and hospital patients, it is 

submitted that these factors represent a more defined terrain of accommodation than the 

existing vague textual proviso.

Second, as was also noted above,^ '̂* freedom of religion cases often concern 

conflicting constitutional rights and interests which involve the courts in reconciliation 

and balancing exercises. Where freedom of religion is limited by a statute, the courts

D oyle, C onstitu tional Law : Text, C ases an d  M ateria ls, note 27, at [10-23].
In Section 3.1 o f  this Part.
Part II.
In Sections 3.2 and 3.3 o f  this Part.
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utilise the proportionality test described in the Heaney case, which in turn was 

borrowed from the Supreme Court of Canada’s Oakes decision. In Canada, this 

proportionality test has been developed to incorporate a reasonable accommodation 

requirement. Essentially, in step three of the Oakes test -  which asks do the means 

impair the right as little as possible -  it has been held that to impair the freedom of 

religion in the least intrusive way amounts to placing a duty on the State to 

accommodate religious differences to the point of undue hardship.^^^ In light of our 

familiarity with and utilisation of the Canadian proportionality test, it is submitted that 

in cases involving a balance between freedom of religion and other rights and interests, 

a modified proportionality test should be employed. This would involve carefully 

separating out each step of the proportionality test in order that it is not reduced to a 

crude “means-end” analysis. Furthennore, more attention should be accorded to the 

minimal impainnent stage of the proportionality analysis. Hogg argues that the second 

limb of this proportionality test is the “heart and soul” of any review o f a restriction.

As noted by Foley, the minimal impairment limb of the test can be applied in a manner 

that is either non-deferential or deferential to the choices made by the Oireachtas. 

Foley states that a deferential application of the Heaney test “suggests that the courts 

are willing to allow the legislature the balance of decision-making power over questions 

of the legitimacy of limiting constitutional rights”. H e  continues;

A non-deferential application of Heaney suggests that the courts will require the 

legislature only to follow what is, on an ex post facto analysis, the least restrictive 

means possible in pursuing a legitimate legislative alternative. Any such choice 

between these alternatives must be clearly and cogendy explained via a clear 

analysis of the appropriate role of deference injudicial review.

See M ultani v C om m ission S co la ire  M arguerite-B ourgeoys  [2006] J SCR 256, at [53]. H ow ever, note 
the retrenchment on this principle in the case o f  A lberta  v H utterian Brethren o f  W ilson C olony  [2009] 2 
SCR 567.

Peter W . Hogg, C onstitu tional L aw  o f  C anada  (5"’ ed, Thom son Carswell, 2007), chapter 38, at 36.
Brian F oley, “The Proportionality Test: Present Problem s” (2008) 1 Ju dic ia l S tudies Institu te Journal 

67, at 75.
Ibid, at 92.
Ibid. For an exam ple o f  deference see Tuohy v C ourtney  [1994] 3 IR 1 w here the Supreme Court 

stated, at 47:
[I]n a challenge to the constitutional validity o f  any statute in the enactm ent o f  w hich the 
Oireachtas has been engaged in such a balancing function, the role o f  the courts is not to im pose  
their v iew  o f  the correct or desirable balance in substitution for the v iew  o f  the legislature as 
displayed in their legislation but rather to determine from an objective stance whether the balance
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It is submitted that in exploring whether a legislative objective was effected in a manner 

which least impaired a fundamental right, the approach o f  reasonable accommodation 

commends itself, as the focus is on how adjustments to a measure may ameliorate its 

impact on a protected right. Various options can be canvassed, and one major advantage 

is that the legislature is encouraged to think o f  the impact o f  its laws on everyone in 

society, including minorities. It is submitted that a different result may have been 

reached in the M urphy case had such an approach been adopted. The Court may have 

explored in greater depth whether a blanket ban was the least restrictive means o f  

achieving the objective o f  prohibiting divisive sectarian advertisements. Indeed, 

perhaps the most telling fact supporting this argument is that the Broadcasting Act o f
2302001 subsequently modified the ban to make it more selective.

4.3 Application of Reasonable Accommodation to Private Relationships

An important final issue remains to be considered, and that is whether the dictum o f  

Walsh J carries over to the context o f  private, rather than State action. It is one matter to 

oblige a State hospital to cater for the religious needs o f  its patients. However, it is 

arguable that it is a different matter altogether to impose such obligations on private 

healthcare bodies. There are two separate but related issues here; first, the question o f  

whether Article 44.2.1° can apply to private relationships, thereby imposing a duty to

contained in the impugned legislation is so contrary to reason and fairness as to constitute an 
unjust attack on some individual's constitutional rights.

Section 65 of the 2001 Act provides:
Nothing in ... section 10(3) of the Act o f 1988 ... shall be construed as preventing the 
broadcasting o f a notice of the fact—
a) that a particular religious newspaper, magazine or periodical is available online for sale or 
supply, or
b) that any event or ceremony associated with any particular religion will take place,
if the contents o f the notice do not address the issue o f the merits or otherwise o f adhering to any 
religious faith or belief or of becoming a member of any religion or religious organisation.

At the Committee Stage o f the Bill, the Minister for Arts, Heritage, Gaeltacht and the Islands, Sile de 
Valera stated;

On a related matter, I indicated in my speech on Second Stage that I intended introducing an 
amendment relaxing the statutory blanket prohibition on broadcasting advertisements directed 
towards a religious end. Deputies will remember that the application of the existing provisions has 
resulted in the prohibition of relatively innocuous advertisements simply because they were 
thought to have a religious end. Amendment No. 82 is designed to allow broadcasting 
advertisements for religious newspapers and periodicals and notice board type advertising for 
religious ceremonies and events where the language used is neutral.

See Broadcasting Bill, 1999: Committee Stage (Resumed), 22 November 2000, available at 
http://debates.Oireachtas.ie/HRS/2000/11/22/00003.asp (visited 30 December 2011).
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accommodate, even in the absence of legislation, and second, whether there is a 

constitutional bedrock for the enactment by the Oireachtas of legislation for such a 

duty.

To address the first question, an immediate counter-argument to the proposition 

that only State action is covered is revealed through examination of the wording of 

Article 44.2.1°: “Freedom of conscience and the free profession and practice of religion 

are, subject to public order and morality, guaranteed to every citizen”. The State is not 

specifically mentioned in this sub-section. Therefore, although it is a point that has not 

yet been judicially considered, it is submitted that a strong argument, aided by the 

literal approach to interpretation, could be made to the effect that a claim arising from a 

private entity’s infringement or lack of recognition of freedom of practice could be 

brought through reliance on Article 44.^^' Furthennore, a hannonious approach to 

interpretation would set Article 44.2.1° in context by connecting it with the pledge of 

the State in Article 44.1 to “respect and honour religion”. This is an unusual provision 

in a Constitution and arguably reinforces the view that the Constitution provides that 

freedom of religious practice is a fundamentally important guarantee which should be 

respected and accommodated by both public and private parties. It is submitted that the 

question of horizontal enforcement of constitutional rights is implicated. As noted by 

Hogan and Whyte, there are “important dicta to the effect that the existence of a 

constitutional right in one person implies a duty in others to respect it and that such 

rights are enforceable, not only as against the State, but also as against private
'yx'y ' 9 '?"^individuals”. In Meskell v Coras lompair Eireann Walsh J held;

[I]f a person has suffered damage by virtue of a breach of a constitutional right or 

the infringement of a constitutional right, that person is entitled to seek redress 

against the person or persons who have infringed that right.^ '̂^

Casey, note 115, at 695 would appear to support this argument:
Finally, it should be noted that Article 44.2.1° -  unlike Article 33.2.3° -  is not directed solely at 
the State, and it may therefore apply, in appropriate circumstances, to private actions. It would 
also provide an obvious constitutional foundation for legislation restricting actions by private 
citizens which might infringe adversely on the free profession and practice o f  religion.

Hogan and Whyte, note 26, at [7.1.101].
”̂ [1973] IR 121.

Ibid, at 132-133. See also the comments o f  Hamilton P in Attorney General (Society fo r  the Protection  
o f  Unborn Children (Ireland) Ltd) v Open D oor Counselling Lim ited  [1988] IR 593;

The Court is under a duty to act so as not to permit any body o f  citizens to deprive another o f  his 
constitutional right, to see that such rights are protected, and to regard as unlawful any

298



The comments of Costello P in the case of PH  v Murphy (John) and Sons are also 

highly relevant. When the infant plaintiffs’ father was severely injured in a work 

accident they brought proceedings against his employer company for damages in tort 

and breach of constitutional duty for the loss of the non-pecuniary benefits which the 

father of a family bestows on his children. The action was rooted in Article 41, which 

concerns the family.^^^ Costello P remarked that the “alleged infringer is not the State 

but a non-statutory company” and continued:

Uniquely, the Irish Constitution confers a right of action for breach of 

constitutionally protected rights against persons other than the State and its 

officials. In this case the basis for such a claim should be sought in Article 41, s. 

1, sub-s. 1 rather than in Article 41, s. 1, sub-s. 2 which relates to the State’s 

obligations towards the Family. But the undefined rights which obtain 

constitutional protection by viitue of the provisions of the first sub-paragraph 

must be the same as those which obtain protection under Article 41, s. 1, sub-s. 2 

for it would be an unreasonable construction of the Constitution to suggest that 

the rights which obtain protection from the State’s ‘recognition’ in Article 41, s. 

1, sub-s. 1 are either more extensive or more restricted than those which the State 

‘guarantees to protect’ in Article 41, s. 1, sub-section 2. This was the conclusion 

which Kenny J. reached in Ryan v. The Attorney General [1965] I.R. 294 at 309 

and I respectfully agree with what he there said. I will, therefore, look a little 

closer at the duties imposed on the State by Article 41, s. 1, sub-s. 2 and from 

these derive the rights which obtain constitutional protection under both sub-
237sections of Article 41, section 1.

infringement or attempted infringem ent o f  such constitutional right as constituting a violation o f  
the fundamental law o f  the State.

[1987] IR 621.
A rticle 41.1 provides:

1° The State recognises the Fam ily as the natural primary and fundamental unit group o f  Society, 
and as a moral institution possessing inalienable and im prescriptible rights, antecedent and 
superior to all positive law.
2° The State, therefore, guarantees to protect the Fam ily in its constitution and authority, as the 
necessary basis o f  social order and as indispensable to the welfare o f  the N ation and the State. 

^-"^[1987] IR 621, at 626.
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It is submitted that judicial consideration si:iould be given to the duties imposed on the 

State by the relevant religious Articles, and from these, the rights conferred on citizens 

can be construed. In the PH  case, Costello J performed this exercise in relation to the 

State and then automatically extended his reasoning to the private sector:

It follows that the rights which are conferred by Article 41, s. 1, sub-s. 2 are (a) 

the right to protection from legislation which attacks or impairs the constitution or 

the authority of the Family and (b) the right to protection from the deliberate acts 

of State officials which attack or impair the constitution or authority of the 

Family. It would also follow that a private person whose negligent act had so 

seriously injured the head of a Family that the constitution of the family unit was 

fatally impaired had not thereby infringed any constitutional right enjoyed by 

members of the affected Family under either paragraph of Article 41, section 1.̂ ^̂

However, even if this proposition concerning a constitutional duty on private parties 

were ultimately defeated, it is submitted that the Oireachtas is empowered to enact laws 

facilitative of religious freedom, the scope of which covers private parties.

A case which is of particular relevance to this second issue of the ability of the 

Oireachtas to legislate is the Employment Equality Reference case. The religious 

portion of this decision has been examined earlier in this chapter. It is important to 

underline that the Supreme Court deemed the legislative prohibition on discrimination 

by public or private employers to pass constitutional muster. It has been explained that 

prohibiting religious discrimination can bolster religious f r e e d o m . T h e  truth o f this 

proposition is revealed if one thinks of an employer who must relax a strict rule 

regarding head coverings as a result o f a finding of indirect discrimination. The 

Employment Equality Bill 1996 which was the subject of the reference became the 

Employment Equality Act 1998 and contained a raft of anti-discrimination measures. 

Therefore, the Supreme Court gave its imprimatur to legislation which effectively, 

although not explicitly, imposes religious reasonable accommodation type obligations 

on employers, including private employers, in certain c i r c u ms t an c es . T h e  way in

Ibid, at 627.
See Chapter 2, Part I.
See Chapter 3, Part II and the description o f  the conceptual overlap between direct and indirect 

discrimination and reasonable accommodation. See also Christine Jolls, “Antidiscrimination and 
Accommodation”, (2001) 115 H arvard Law Review  642.
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which these obhgations operate will be discussed further in Chapter 6. For now, it is 

sufficient to note that there is legislation on the statute books which restricts actions by 

private citizens which might impact negatively on the free profession and practice of 

r e l i g i o n . T h e  substance of this legislation passed constitutional muster in the 

Employment Equality Reference case.

However, in the same decision, Hamilton CJ’s comments on disability and 

reasonable accommodation arguably militate against the legislature’s ability to impose 

obligations on private parties. The Employment Equality Bill 1996 required an 

employer to make available reasonable accommodation for an employee with a 

disability unless the cost to the employer in providing such reasonable accommodation 

gave rise to “undue hardship”. H o w e v e r ,  in the Supreme Court, Hamilton CJ struck 

down the provisions, holding that it was unjustifiable to impose the cost of meeting 

obligations to the disabled on employers, and that the cost of improving disabled 

facilities should be borne by society as a whole. It was held that such the provision 

amounted to a disproportionate attack on the property rights of the employer as 

contained in Articles 40.3 and 43 of the Constitution. Hamilton CJ commented;

[T]he difficulty with the section now under discussion is that it attempts to 

transfer the cost o f solving one of society’s problems on to a particular group. The 

difficulty the Court finds with the section is not that it requires an employer to 

employ disabled people, but that it requires him to bear the cost of all special 

treatment or facilities which the disabled person may require to carry out the work 

unless the cost of the provision of such treatment or facilities would give rise to 

‘undue hardship’ to the employer ... It therefore appears to the Court that the 

provisions of the Bill dealing with disability, despite their laudable intention, are 

repugnant to the Constitution for the reasons stated.

The Bill was re-drafted to address the concerns of the Court, and the 1997 Bill provided 

that the Minister was prevented from obliging employers to meet the cost of providing 

facilities to the disabled, except when they were at a nominal cost. Payne notes:

N ote that Casey, note 115, at 695, cites the 1998 A ct as an exam ple o f  legislation affecting private 
citizens.

Section 16(3) and section 35(4) were the relevant portions.
[1997] 2 IR 321, at 367-368.
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The impact o f this decision was that the Act enabled employers to effectively 

discriminate against workers with disabilities, if the cost of necessary adjustments 

to the workplace exceeded a ‘nominal cost’. A test that was all too easy to 

satisfy.̂ '*'’

In light o f the concerns expressed by Hamilton CJ, it is tempting to conclude that 

private parties are exempt from engaging in the process of providing for reasonable 

accommodation, and that the courts are debarred from pursuing the Canadian line of 

authority on the matter. However, there are several important points to note. First, the 

reasoning of Hamilton CJ has been overtaken by developments at the European level. 

The Employment Equality D i r e c t i v e , wh i c h  was adopted in 2000, provides for a duty 

of reasonable accommodation, set out in article 5 of the directive, which requires 

employers to take “appropriate measures, where needed in a particular case, to enable a 

person with a disability to have access to, participate in, or advance in employment or 

to undergo training”. This duty is not absolute, as such measures are not required if they 

would “impose a disproportionate burden on the employer”. Article 3 states that the 

directive applies to all persons whether in the private or public sector. As part of 

Community law, the directive takes priority over the Irish Constitution, and therefore it 

effectively freed Irish equality law from the fetters o f the Employment Equality 

Reference case. In order to confomi with the Employment Equality Directive, the 

Employment Equality Act 2004 was enacted on 18 July 2004. The Act provided in 

section 16(3) that an employer must provide reasonable accommodation for persons 

with disabilities, subject to this not imposing a disproportionate burden on the 

employer. As shall be discussed in Chapter 6, '̂'  ̂ the Employment Equality Acts 1998- 

2011 retain this requirement o f reasonable accommodation for disabled workers. 

Furthennore, the Equal Status Acts 2000-2011 also impose a requirement of reasonable 

accommodation on service providers, such as those who provide education or health 

s e r v i c e s . T h i s  shift from nominal cost to disproportionate burden represented a

Elliot Payne, “The Impact o f  the Equality A ct 2004 on Equality in the W orkplace -  Part I” (2005) 23 
Irish L aw  Times 278.

Council D irective 2000/78/E C  o f  27 N ovem ber 2000 establishing a general fram ework for equal 
treatment in em ploym ent and occupation, OJ L 303/16. This D irective is d iscussed  in detail in Chapter 6, 
Part I.

‘ A  refusal or failure to provide the special treatment or facilities to disabled people shall not be deem ed  
reasonable unless such provision w ould give rise to a cost, other than a nom inal cost, to the provider o f  
the service in question.
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significant change.^''* Therefore, it is submitted that the vitaHty of Hamilton CJ’s 

reasoning in the Employment Equality Reference case has been sapped by subsequent 

developments first in Europe, and then in the Oireachtas. Arguably, these developments 

apply only in respect o f disability discrimination, and therefore could not be relied upon 

to undennine the argument that in relation to religious discrimination, it is 

unconstitutional for legislation to burden private relationships with the task of securing 

religious freedom. However, the magnitude and character of the putative rights of the 

employee must also be examined. The Employment Equality Reference case dealt with 

the issue of whether there exists a right of an employee to have her disability 

accommodated, and to what extent this accommodation ought to be pennitted to impact 

on the property and other rights of his or her employer. The question posed here is 

somewhat different -  w'hether an employee has a right to have his or her religious 

practice accommodated, and to what extent this accommodation ought to be permitted 

to impact on the property rights of his or her employer. In the latter case under 

consideration, there is a value with constitutional pedigree supporting the right 

contended for by the employee.

In the case of Equality Authority v Portmarnock Golf Club,^ '̂^ the High Court 

made a pronouncement which supports the argument that religion can be distinguished 

from disability, and that the Employment Equality Reference case may also be 

distinguished. The Equality Authority sought a declaration that the golf club, by 

refusing membership to women, was a discriminatory club, within the meaning of 

section 8 of the Equal Status Acts. The constitutional arguments in the case included the 

limits of any pennissible restriction on the right of association under Article 40.6 of the 

Constitution, and the issue as to whether constitutional provisions concerning equality 

had any application. In the relevant part of his decision, O ’Higgins J commented that 

the right to association was not to be taken in an isolated manner, but that it was to be 

considered in the light of other provisions of the Constitution, including those 

concerned with equality. The plaintiff club argued that the Article 40.1 equality 

guarantee did not impose obligations on private citizens such as members of a club in 

their private relations. However, the Equality Authority argued that equality is a core 

constitutional value of the State, and pointed to the decision in An Blascaod Mor

See Claire Bruton, “R easonable A ccom m odation in D isability D iscrim ination” (2005) 2(1) Irish  
Em ploym ent L aw  Journal 9.

[2005] lEHC 235.
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9S0Teoranta v Commissioners o f  Public Works (No. 3) where Barrington J stated that 

Ireland “is a democratic society committed to the principle o f equality”.̂ ’̂ O’Higgins J 

stated that the extent to which, if  at all the provisions o f Article 40.1 are applicable in 

the area o f private law “was specifically referred to but not decided” in the Employment 

Equality Reference case. O’Higgins J concluded his analysis as follows;

I accept the plaintiffs’ submission that as interpreted by the courts Article 40.1 of 

the Constitution guarantees process equality and does not impose obligations on 

citizens in their private relations. In my view, however the Oireachtas is entitled 

to legislate positively to vindicate and promote the value o f equality in the 

legislation promoting those values, that may legitimately have an effect on private 

individuals. The question o f  balance between such competing Constitutional 

rights is primarily to be resolved by the Oireachtas.

This reasoning leaves open the possibility, by analogy, that the Oireachtas might be 

deemed to be entitled to legislate positively to vindicate and promote the value of 

freedom o f religious practice, notwithstanding that this may impact upon private 

individuals.^^^

[2000] 1 IR 6.
Ibid, at 19.
However, the force o f  the decision is reduced by the fact that in the Supreme Court, O ’Higgins J was 

found to have erred in discussing constitutional issues when he was able to decide the case on principles 
o f  statutory interpretation alone. See Equality Authority v Portm arnock G o lf Club & ors and C uddy & 
anor v Equality Authority & ors [2009] lESC 73. Hardim an J com mented:

It is further to be noted that the learned trial judge did not make an order on the constitutional 
issues, presum ably because they are hypothetical only, and described his own statements on the 
constitutional topics merely as ‘com m ents’. But he made an order for the costs o f  the issue. It is 
not desirable that com ments from an authoritative source on the constitutional issues should exist, 
as it w ere, in a vacuum. I would therefore set aside so m uch o f  the judgm ent o f the learned trial 
judge that consists o f  com m entary on the constitutional issues raised, and affirm the balance o f  the 
judgm ent, that set out up to p.22 o f  the approved text. I w ould also discharge the order for the 
costs o f  the constitutional issue.

Furtherm ore, there have also been judicial dicta going the othejr .way and cautioning against the 
imposition o f  novel duties on citizens. For instance, in North Western Health Board v H W  [2001] 3 IR 
622, Hardim an J com m ented, at 764:

[T]he primary purpose o f  the provisions o f  the Constitution as to fundamental rights is to protect 
such rights and the people who enjoy them from unjust laws and from arbitrary State action. A 
person who enjoys such rights is also entitled to the protection o f  the court against the 
infringem ent o f  such rights by persons other than the State: see M eskell v. Coras lom pair Eireann  
[1973] I.R. 121 and Conway v. Irish N ational Teachers Organisation  [1991] 2 I.R. 305. But that 
is quite different from deriving and enforcing the entirely novel duty proposed on ordinary 
citizens based on provisions whose prim ary purpose is ‘to protect them from unjust laws enacted 
by the Oireachtas and from arbitrary acts com m itted by state officials’.

The novel duty in the H W  case was that parents would be obliged to have a hcel-prick test carried out on 
their children. Therefore, H W  was concerned with preventing State infringement o f  the constitutional
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Finally, since we are now familiar with the legislative concept of reasonable 

accommodation, short of undue hardship, for disabled people, by private sector 

employers and service providers,^^^ it is submitted that it is a natural extension for the 

Oireachtas to provide such accommodations for religious practice, again in the context 

of private relationships, and as occurs in other jurisdictions, such as the US and Canada.

Conclusion

In summary, the proposal here is for recognition first that Quinn’s Supermarket 

stipulates a duty to accommodate religion, and secondly that the concept of reasonable 

accommodation contains useful principles which may guide the judiciary and the 

Oireachtas in detennining the appropriate scope of the duty. Furthennore, it is hoped 

that the trickle-down effect of a process of defining a duty of reasonable 

accommodation will result in private parties and institutions reflexively building 

diversity considerations into their operations.

As the religion whose accommodation is the focus of this proposal is Islam, its 

proposed reasonable accommodation in the employment sphere, as well as in the 

education and healthcare sectors shall be elaborated upon in detail in future chapters.

However, having focused exclusively on Irish constitutional provisions, it is 

necessary in the next chapter to examine the equality legislation which impacts 

significantly on this area of law.

right to family autonomy, whereas here the argument is for State and private party facilitation o f  the 
constitutional right to freedom o f religious practice.

As provided for in the Emplovment Equality and Equal Status Acts, and discussed further in Chapter 
6, Part II.
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Reasonable Accommodation of Religion in Equality Law

“T h e w o rst form  o f  in eq u a lity  is to try to m ak e  u n eq u a l th in g s eq u a l.” '

Introduction

This chapter examines Irish equality law as it developed from European Union (EU) 

anti-discrimination directives which have greatly changed the legal landscape o f the 

Union. The EU has long demonstrated a commitment to equality, most pertinently, 

religious equality, as evidenced by its treaties. Article 2 o f the Treaty on European 

Union (TEU) concerns the founding values o f the Union and states:

The Union is founded on the values o f respect for human dignity, freedom, 

democracy, equality, the rule o f law and respect for human rights, including the 

rights o f persons belonging to minorities. These values are common to the 

M ember States in a society in which pluralism, non-discrimination, tolerance, 

justice, solidarity and equality between women and men prevail.

Article 7 TEU provides a mechanism whereby the European Council can detennine that 

there is “a clear risk o f a serious breach” by a Member State o f the values referred to in 

Article 2 TEU, as well as a sanction inechanism where there is “a serious and persistent 

breach” by a M ember State o f these values.^

‘ Attributed to Aristotle (384 B C -322 BC).
 ̂A rticle 7 provides in relevant part:

1. On a reasoned proposal by one third o f  the M ember States, by the European Parliament or by 
the European C om m ission, the C ouncil, acting by a majority o f  four fifths o f  its mem bers after 
obtaining the consent o f  the European Parliament, may determ ine that there is a clear risk o f  a 
serious breach by a M ember State o f  the values referred to in A rticle 2. Before m aking such a 
determ ination, the C ouncil shall hear the M ember State in question and m ay address 
recom m endations to it, acting in accordance with the sam e procedure.
The Council shall regularly verify that the grounds on w hich such a determination w as made 
continue to apply.
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Article 6(3) TEU provides that fundamental rights constitute general principles o f the 

U nion’s law:

Fundamental rights, as guaranteed by the European Convention for the Protection 

o f Human Rights and Fundamental Freedoms and as they result from the 

constitutional traditions common to the M ember States, shall constitute general 

principles o f the Union’s law.

Furthennore, in the General Provisions on the U nion’s External Action, Article 21 TEU 

provides that such action on the international scene shall be guided by principles 

including “the universality and indivisibility o f human rights and fundamental 

freedoms, respect for human dignity, the principles o f equality and solidarity” .

Article 8 o f the Treaty on the Functioning o f the European Union (TFEU) 

provides that in all its activities, the Union “shall aim to eliminate inequalities” . Article 

10 TFEU provides that in its policies and activities, the Union shall aim “to combat 

discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or 

sexual orientation” .

As discussed in Chapter 4, there are many important links between the EU and 

the Council o f Europe (CoE). The EU affimis its attachment to the European 

Convention on European Rights (ECHR), and accession negotiations are underway. 

Furthennore, as a result o f the ratification o f the Lisbon Treaty, the EU has accorded 

legal status to the Charter o f Fundamental Rights o f the European Union (the Charter). 

Article 6(1) o f  the TEU provides;

The Union recognises the rights, freedoms and principles set out in the Charter of 

Fundamental Rights o f the European Union o f 7 December 2000, as adapted at

2. The European C ouncil, acting by unanimity on a proposal by one third o f  the M em ber States or 
by the C om m ission and after obtaining the consent o f  the European Parliament, m ay determine the 
existence o f  a serious and persistent breach by a M ember State o f  the values referred to in Article
2, after inviting the M em ber State in question to submit its observations.
3. W here a determination under paragraph 2 has been made, the C ouncil, acting by a qualified  
majority, may decide to suspend certain o f  the rights deriving from the application o f  the Treaties 
to the M ember State in question, including the voting rights o f  the representative o f  the 
governm ent o f  that M em ber State in the Council. In doing so, the Council shall take into account 
the possible consequences o f  such a suspension on the rights and obligations o f  natural and legal 
persons.
The obligations o f  the M em ber State in question under this Treaty shall in any case continue to be 
binding on that State.

 ̂ See Chapter 4, Part I.
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Strasbourg, on 12 December 2007, which shall have the same legal value as the 

Treaties.

Article 10 o f  the Charter provides for freedom o f  thought, conscience and religion."* 

Article 20 provides that everyone is equal before the law. Article 21 prohibits 

discrimination,^ and Article 22 states that the Union “shall respect cultural, religious 

and linguistic diversity”. The impact o f  the Charter, and in particular its freedom o f  

religion provision has not yet been revealed. Its capacity as a force for change may be 

limited in light o f  its restricted scope. Article 51 provides that the Charter applies to 

actions by EU institutions and bodies, and applies to Member States only when they are 

implementing EU law.^

In conclusion, there are many EU Treaty and Charter provisions which serve to 

highlight the Union’s commitment to religious freedom and equality. However, the 

focus here w ill be on the legal architecture o f  the two major EU equality directives. 

Article 19 TFEU, introduced by the Amsterdam Treaty, provided a new competence to 

the EU to intervene in the area o f  discrimination.’ It was as a result o f  this competence

 ̂Article 10 reads as follows;
1. Everyone has the right to freedom o f thought, conscience and religion. This right includes 
freedom to change religion or belief and freedom, either alone or in community with others and in 
public or in private, to m anifest religion or belief, in worship, teaching, practice and observance.
2. The right to conscientious objection is recognised, in accordance with the national laws 
governing the exercise o f this right.

 ̂Article 21.1 provides in full:
Any discrim ination based on any ground such as sex, race, colour, ethnic or social origin, genetic 
features, language, religion or belief, political or any other opinion, membership o f  a national 
m inority, property, birth, disability, age or sexual orientation shall be prohibited.

 ̂ Essentially, its main application will relate to the legislative and decision-making work o f  the 
Parliam ent, the Council and the Commission.
Article 51 provides;

1. The provisions o f  this Charter are addressed to the institutions and bodies o f  the Union with due 
regard for the principle o f  subsidiarity and to the M em ber States only when they are implementing 
Union law. They shall therefore respect the rights, observe the principles and promote the 
application thereof in accordance with their respective powers.
2. This Charter does not establish any new power or task for the Com munity or the Union, or 
m odify powers and tasks defined by the Treaties.

Article 52(3) specifies that w ith regard to Charter rights which correspond to rights guaranteed by the 
ECHR, the m eaning and scope o f  those rights shall be the same as those laid down by the said 
Convention. However, “ [t]his provision shall not prevent Union law providing more extensive 
protection” . The European Com m ission in its 2010 Com m unication, Strategy fo r  the effective 
im plementation o f  the Charter o f  Fundam ental Rights o f  the European Union, available at 
http://ec.europa.eu/justice/news/intro/doc/com _2010_573_en.pdf (visited 30 Decem ber 2011), at 2, noted 
that while “ [rjespect for fundam ental rights has always been an obligation subject to scrutiny by the 
Court o f  Justice and an essential com ponent in the construction o f the Union ... the Charter’s new status 
will give a boost to the U nion’s work in this area” . The Com m ission’s stated policy objective, at 3, is “ to 
make the fundam ental rights provided for in the Charter as effective as possible” ,
’ Article 19(1) TFEU reads as follows;
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that the Employment Equahty Directive and Racial Equality Directive were 

introduced.^ The contours o f these directives shall be considered in turn in Part I o f  this 

chapter. However, for the purposes o f this thesis, it is o f greater importance to analyse 

the way in which Member State legislation has given effect to the directives since their 

adoption. Accordingly, in Part II, there shall be analysis o f Ireland’s Employment 

Equality Acts 1998-2011 along with the Equal Status Acts 2000-2011. In Part III, the 

application o f the reasonable accommodation theory to equality law shall be discussed.

I. EUROPEAN UNION COMMITMENT TO EQUALITY  

1. THE EM PLOYMENT EQUALITY DIRECTIVE

1.1 Scope and Application of Discrimination Prohibition

The Employment Equality Directive prohibits discrimination on the “protected ground”

o f “rehgion or b e lie f’ (article 1).'° It does not provide any definition o f religion or

belief." The directive is broad in scope, applying to all employees, in both the public

and private sector, in relation to conditions o f  employment and access to employment,

promotion and training (article 3). The Court o f Justice o f the European Union (CJEU)

has not yet decided any cases involving the inteipretation o f religious discrimination

under this directive. O f greater relevance is the way in which Member State legislation
12has given effect to the directive in the decade since its adoption. However, at this

W ithout prejudice to the other provisions o f  the Treaties and within the limits o f the powers 
conferred by them upon the Union, the Council, acting unanim ously in accordance with a special 
legislative procedure and after obtaining the consent o f  the European Parliament, may take 
appropriate action to com bat discrim ination based on sex, racial or ethnic origin, religion or belief, 
disability, age or sexual orientation.

* Council Directive 2000/78/EC o f 27 Novem ber 2000 establishing a general framework for equal 
treatm ent in em ploym ent and occupation, OJ L 303/16.
 ̂ Council D irective 2000/43/EC o f 29 June 2000 im plem enting the principle o f  equal treatment between 

persons irrespective o f racial or ethnic origin, OJ L 180/22.
It also prohibits discrim ination on grounds o f  disability, age, and sexual orientation.

"  However, the m eaning o f  the concepts under national im plem enting legislation has been fleshed out in 
M em ber State decisions. D ifferent countries have adopted differing responses to questions such as the 
status o f  Scientology as a religion. In the case o f  Chacon Navas v Eurest Colectividades SA C-13/05, 
Judgm ent o f  the Court (Grand Chamber), 11 July 2006, it was held that a uniform and autonomous 
definition o f  the concept o f  “disability” under the Em ploym ent Equality Directive was desirable. It m ight 
be argued that the same can be said for the concept o f religion.

The European Union Agency for Fundam ental Rights (FR A )’s 2010 Report provides a recent snapshot 
o f  the progress o f  M em ber State legislation:

At national level, 10 years after the adoption o f  the Em ploym ent Equality D irective and the Racial 
Equality Directive in 2000, legislative activity rem ained ongoing in some M em ber States. This is 
both the result o f  infringem ent proceedings launched by the European Com m ission, and efforts to 
sim plify, strengthen and consolidate existing national legal frameworks.
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juncture, the provisions o f the parent directive shall be explored in order to delineate the 

contours o f  the EU framework for combating discrimination.

(i) D irect D iscrim ination

Under the directive, direct discrimination “shall be taken to occur where one person is 

treated less favourably than another is, has been or would be treated in a comparable 

situation” , and the reason for this is a particular characteristic they hold, which falls 

under a protected ground (article 2(2)(a)). This is a relatively straightforward concept, 

and an example might be a shopkeeper’s express policy against hiring Muslims. The 

concept o f a “comparator” is built in; a person in materially similar circumstances, with 

the main difference between the two persons being the protected ground. There are no 

general exceptions or justifications for direct discrimination. Some specific exceptions 

exist. For example, Article 2(5) provides:

This Directive shall be without prejudice to measures laid down by national law 

which, in a democratic society, are necessary for public security, for the 

maintenance o f public order and the prevention o f criminal offences, for the 

protection o f health and for the protection o f the rights and freedoms o f others.

Furthennore, there are “occupational requirements” exemptions in article 4 which shall 

be discussed below.

(ii) Indirect D iscrim ination

The definition o f indirect discrimination is set out at article 2(2)(b). It occurs:

...w here an apparently neutral provision, criterion or practice would put persons 

having a particular religion or belief ... at a particular disadvantage compared 

with other persons unless:

European Union Agency for Fundamental Rights, Fundamental Rights Challenges and Achievements in 
2010  (Luxembourg, Publications Office o f  the European Union, 2011), at 82-83, available at 
http;//fra.europa.eu/fraWebsite/attachments/annual-report-201 l_E N .pdf (visited 30 December 2011).

See Section 1.2 o f this Part.
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i. that provision, criterion or practice is objectively justified by a 

legitimate aim and the means of achieving that aim are appropriate and 

necessary....

As with direct discrimination, the “comparator” concept is built in by the phrase “with 

other persons”. It can be seen from this provision that there is a justification which does 

not exist in the case o f direct discrimination. An example of indirect discrimination 

might be where a construction foreman imposes a requirement on all staff to wear 

helmets. Those of a Christian faith may not be concerned about this requirement. 

However, Sikhs or female Muslims may experience more difficulty complying with this 

blanket rule. Indirect discrimination “moves the focus away from differential treatment 

to look at differential effects”.A g a i n ,  while the CJEU has not pronounced on the 

factors national courts should accept as justifying  indirect religious discrimination. 

Member States have taken varying approaches under daughter-legislation, as shall be 

discussed further when considering domestic equality legislation.'^ In considering 

uniform requirements that pose difficulties for certain employees, Vickers comments;

A number of factors will need to be considered in determining whether any 

indirect discrimination is justified. Factors may include the type o f business, the 

nature of the accommodation required, whether the religious dress is necessary to 

the religion (rather than being common practice among the religion’s adherents, 

or only inspired by the religion), and the extent to which the member of staff has 

contact with the public.'^

European U nion A gency for Fundamental Rights and European Court o f  Human R ights - Council o f  
Europe, H andbook on E uropean  non-discrim ination law  (Luxem bourg, Publications O ffice o f  the 
European U nion, 2011), at 30, available at http://fra.europa.eu/fraW ebsite/attachm ents/FRA-CASE- 
L A W -H A N D B O O K _E N .pdf (visited  30 D ecem ber 2011). Furthermore, in order to address the difficulty  
o f  proving that differential treatment w as based on a protected ground, article 10 allow s the burden o f  
proof to be shared. If a person can establish facts from w hich it may be presum ed that there has been 
direct or indirect discrim ination, then it shall be for the alleged perpetrator to prove that there has been no 
breach o f  the principle o f  equal treatment. It can be especially  d ifficult to prove indirect discrimination, 
as this concerns apparently neutral and innocuous measures. Therefore, burden sharing is often important 
in this context. The availability o f  statistical data show ing a disproportionate impact on a particular group 
is also important in certain cases, as it permits victim s to raise a presum ption o f  discrim ination, w hich an 
em ployer must rebut.

See further. Part II.
L ucy V ickers, R eligion  a n d  B e lie f  in E m ploym ent - The E U  L aw , European N etwork o f  Legal Experts 

in the non-discrim ination field  (Luxem bourg, Publications O ffice o f  the European U nion, 2006), at 14.
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(iii) Harrassment, Instruction to Discriminate, Victimisation and Positive 

Discrimination

Article 2(3) defines harassment as a fonn o f discrimination where there is unwanted 

conduct related to religion and belief “with the puipose or effect o f violating the dignity 

o f a person and o f creating an intimidating, hostile, degrading, humiliating or offensive 

environment” . Article 2(4) states that an “instruction to discriminate” is deemed to 

constitute discrimination. Article 11 concerns victimisation and aims to protect 

employees “against dismissal or other adverse treatment by the employer” which arises 

as a reaction to a complaint made, or any legal proceedings brought, by him or her. 

Finally, article 7(1) sets out the right to take “positive action” in the fonn o f 

maintaining or adopting specific measures to “prevent or compensate for 

disadvantages” linked to any o f the protected grounds.’^

(iv) Disability: Duty o f Reasonable Accommodation

Article 5 o f the Employment Equality Directive establishes a duty of reasonable 

accommodation for disabled workers:

In order to guarantee compliance with the principle o f equal treatment in relation 

to persons with disabilities, reasonable accommodation shall be provided. This 

means that employers shall take appropriate measures, where needed in a 

particular case, to enable a person with a disability to have access to, participate 

in, or advance in employment, or to undergo training, unless such measures 

would impose a disproportionate burden on the employer.

This duty will be discussed further below, as it shall be argued that an opportunity w as 

missed to include a similar duty with regard to the protected ground o f religion.'*

“Positive” or “reverse discrim ination” is contem plated by article 7. See the 2011 H andbook  on 
European non-discrim ination law, note 14, at 43.
'* See Part III.
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1.2 Exemptions or Defences to Discrimination

Having outlined the “objective justification” provision for indirect discrimination, and 

noted that no such clause exists in the case of direct discrimination, it is proposed to 

turn to the provisions in Employment Equality Directive which may prevent a finding 

of discriminafion being made at all, despite differential treatment. Article 4 concerns 

“occupational requirements” exemptions.

(i) Article 4(1)

There is a general “occupational qualification” exception provided for all employers in 

article 4(1) of the directive, which reads:

Member States may provide that a difference of treatment which is based on a 

characteristic related to [a protected ground] shall not constitute discrimination 

where by reason of the nature of the particular occupational activities concerned 

or of the context in which they are carried out, such a characteristic constitutes a 

genuine and detennining occupational requirement, provided that the objective is 

legitimate and the requirement is proportionate.

Article 4(1) provides an exception to the prohibition on discrimination where, having 

regard to the occupational activities or their context, being o f  a particular religion is a 

genuine and detennining occupational requirement of the job, and there is a legitimate 

objective for the requirement and it is proportionate. The use of the words “genuine and 

determining”, as well as the legitimacy and proportionality controls mean that this 

article provides for a fairly narrow exception. It will be necessary to scrutinise the 

requirements of a job very closely before availing of the exception.'^ Thus, an example 

of pen-nissible differential treatment might be the requirement to be Muslim in order to 

teach children religion in a Muslim primary school. Differential treatment likely to fall 

foul of article 4(1) might be a requirement that a geography teacher in the school

V ickers, note 16, at 56, comments;
W hile religious people may argue that they bring a specifically  religious approach to their work, it 
cannot realistically be claim ed that being o f  a particular religion is a determ ining occupational 
requirement for many jobs. Under A rticle 4 (1 ) religious discrim ination is only really likely  to be 
lawful in cases o f  those em ployed in religious service, w hose job  involves teaching or promoting 
the religion, or being involved in religious observance.
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profess Islam. However, differential treatment meted out to this second category of 

employee might fall under the article 4(2) exception.

(ii) Article 4(2)

A further, more controversial, exception providing specifically for organisations with a 

religious ethos was obtained by the lobbying o f the Irish Government at the time o f 

negotiation o f the directive and is contained in article 4(2):

Member States may maintain national legislation in force at the date o f adoption 

o f this Directive or provide for future legislation incorporating national practices 

existing at the date o f adoption o f this Directive pursuant to which in the case o f 

occupational activities within churches and other public or private organisations 

the ethos o f which is based on religion or belief, a difference o f treatment based 

on a person’s religion or belief shall not constitute discrimination where, by 

reason o f the nature o f these activities or o f the context in which they are carried 

out, a person’s religion or belief constitute a genuine, legitimate and justified 

occupational requirement, having regard to the organisation’s ethos. This 

difference o f treatment shall be implemented taking account o f M ember States’ 

constitutional provisions and principles, as well as the general principles of 

Community law, and should not justify discrimination on another ground.

The article provides that, in the case o f occupational activities within churches and 

public or private organisations which uphold a particular religious ethos, a difference in 

treatment based on religion will not constitute discrimination. Regard must be had to 

the “nature o f the activities” and the “context in which they are carried out”, but it is 

clear that this exception includes occupations that may not directly involve a religious 

dimension. The article 4(2) exception is broader than that contained in article 4(1), as 

the genuine occupational requirement does not have to be “determining” . However, it

Ireland’s Em ploym ent Equality A ct 1998 afforded broader scope for organisations with a religious 
ethos to discrim inate in favour o f  co-religionists than did the draft directive proposals in 2000. Therefore, 
the Irish Governm ent pushed for a clause w hich w ould permit the m aintenance o f  the existing protection  
for Irish schools and hospitals. See Mark Brennock, “M inister may block equality directive” The Irish  
Times, 17 October 2000; D enis Staunton, “O ’D onoghue happy with equality talks despite EU doubts on 
Irish stance” The Irish Times, 18 October 2000; Sean Flynn and A lison  O ’Connor, “Churches lobbied on 
EU directive” The Irish Times, 19 October 2000.
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must be legitimate and justified.^' The provision gives priority to the maintenance o f  a 

coherent ethos, and accordingly employers may impose religious requirements on a 

broader range o f  staff. Importantly, article 4(2) explicitly provides that it cannot be used 

to justify discrimination on another ground. However, this gives rise to difficulties as it 

is somewhat inevitable that discrimination on other grounds w ill result, especially on 

the sexual orientation ground, in light o f  the tendency o f  most religions to espouse firm 

stances on matter o f  sexual morality.^^ Furthennore, how can one decide with certainty 

upon which ground the alleged discrimination is occurring?^^ It seem s certain that the 

eventual interpretation o f  this article by the CJEU will give rise to complicated issues 

relating to hierarchies o f  equalities.^''

In any event, it seem s that i f  another ground o f  discrimination is involved, the job  

must be religious in nature. As Vickers comments, it is likely that “religious 

requirements that themselves indirectly discriminate on other grounds will only be 

allowed where they meet the requirements o f  Article 4( 1), in that they are detennining 

characteristics o f  the job”.̂  ̂ To consider the M uslim primary school example at (i)

■' As Bolger notes, “a person’s religion or belief may have nothing to do w ith the duties they are 
expected to discharge but may be relevant to the context in which they are expected to discharge them” . 
M arguerite Bolger, “D iscrim ination on grounds o f  religion: theory and practice” (2004) 1(2) Irish 
Em ploym ent Law  Journal 48, at 5 1.

Connolly notes that the drafters o f  the article appeared to be at pains to reiterate the need to respect the 
principle o f  non-discrim ination, but she states that such clashes are likely to arise, and provides the 
example o f  a person’s sexual orientation being the reason that they are not recruited to a particular post. 
U rsula Connolly, “The Race Directive and the Fram ework Directive: An A nalysis o f  their Effect on Irish 
Em ploym ent— Part I” (2001) 19 Irish Law Times 206.

O ’Cinneide is critical o f  the fact that Article 4(2) proceeds to “try and have its cake and eat it” :
For example, it remains unclear if  a Catholic school could dism iss a teacher on the grounds that he 
or she were gay and living with a same-sex partner. W ould this constitute discrim ination based on 
sexual orientation, or discrim ination based on his or her failure to adhere to Catholic moral 
teaching? The exception that Art 4(2) represents from the standard tem plate o f  discrim ination law 
therefore generates considerable uncertainty, and when the European Court o f  Justice (the ECJ) 
com es to interpret its scope, it will be faced with a difficult task in deciding whether to adopt a 
narrow or w ider reading o f  this exception.

Colm O ’Cinneide, “M ultiple Discrim ination and the D istinctions between D iscrim ination Grounds in EU 
Law ” in Expanding Equality Protections in Goods and  Sennces - conference proceedings  (Equality 
A uthority, 2010), at 30, available at http://w w w.equality.ie/index.asp?locID =107& docID =954 (visited 30 
D ecem ber 2011).

The issue o f hierarchies was flagged in Chapter 2. O ’Cinneide, ibid, at 34, comments:
In general, across Europe, there exists profound uncertainty and deep disagreem ent as to how to 
apply the com mon anti-discrim ination fram ework across the different grounds when it comes to 
law and policy, and whether discrim ination on grounds such as religion or belief or age can be 
considered to be as ‘serious’ as other forms o f  d iscrim ination such as race or gender. This can be 
seen in debates surrounding the wearing o f religious sym bols such as the face-veil, or the building 
o f  mosques in Germ any and elsewhere. It can be seen in the tensions that surround the question o f 
retirem ent age, or issues o f  secularism in education.

V ickers, note 16, at 62, concludes:
The effect o f  the genuine occupational requirem ents under Article 4(2) o f  the Directive is that 
religious employers may be able to create workplaces which are hom ogenous in religious terms,
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above, a Muslim school might defend its policy against hiring the non-Muslim 

geography teacher on the ground that it wishes to preserve a fully-Muslim 

organisational ethos. It will not avail the employee to argue that being Muslim has little 

to do with teaching geography. However, this policy o f the school is inevitably on 

course to indirectly discriminate against homosexuals. Therefore, the co-religionist 

hiring policy may be struck down in respect o f the prospective gay geography teacher. 

However, the policy may be upheld in the case o f the prospective gay religion teacher.

1.3 Principles of Accommodation Emerging from the Directive

As a broad proposition, it is submitted that introduction o f the Employment Equality 

Directive represented a positive development for accommodation o f Muslim practices 

in the workplace. In general, outside o f blatant direct discrimination cases, opinions will 

vary sharply on whether religious discrimination has occurred in a given case, and 

whether it may be justified. Therefore, it is perhaps futile to expect an EU directive to 

provide all the answers for M ember States to follow in their national laws. However, 

the real importance o f the directive lies in its provision o f a framework o f clear 

principles which confinn the EU ’s commitment to religious equality, and which 

stipulate the need to consider all stakeholders in the discrimination equation. To take 

one example which is highly relevant for Muslim women in the workforce -  the 

wearing o f headscarves -  it is submitted that in the case o f an apparently neutral ban on 

headcoverings in the workplace, the directive provides a starting point which prohibits 

religious discrimination, but which allows the interests o f others, such as the employer 

and other staff, to enter the equation through justification arguments. Rules relating to 

working hours are also potentially indirectly discriminatory against Muslims who might 

require tim e-off for religious observance, and so will require justification and careful 

consideration. The directive permits the careful weighing up o f the interests o f all the 

parties involved in these scenarios.

As the directive is a framework, pursuant to which national legislation has been 

enacted, it was perhaps inevitable that contradictory national decisions would emerge

even w here the work is not religious in nature. H ow ever, i f  discrimination on other grounds such 
as sex  or sexual orientation results, such a practice w ill be in breach o f  the D irective, as it w ill 
amount to indirect discrim ination on the other ground. An exception may be w here the work itse lf  
is religious in nature. In such a case the religious requirement, w hich is indirectly discriminatory 
on other grounds, may be justified  as proportionate, because o f  the need to uphold religious 
freedom .

316



on issues such as the headscarf q u e s t i o n . As  another simple example, in two similar 

cases each involving the refusal o f a Muslim man to shake the hands o f women, and 

thus his inability to take a job offered to him, the Netherlands and Sweden reached 

different outcomes. In 2009, a Dutch court held that the municipality’s actions in 

cutting the unemployment benefit o f the man were justified. In 2010, a Swedish court 

held that such a penalty involved unjustified discrimination, and the Equality 

Ombudsman held that Sweden “is a multi-cultural country and we must ensure that 

there are several different ways to show each other respect [other] than to shake 

hands’’.̂ ’ Therefore, as these different outcomes show, those who hoped that the 

directive would provide legal certainty might have cause for disappointment.

Furthermore, there can be no denying that certain clashes will arise which are 

unpalatable and extremely difficult, and therefore, the principles enunciated in the 

directive and expressed in domestic legislation will be tested. As noted by McGoldrick, 

some cases “require weighing of claims that have at least an appearance of equal 

weight”.̂ * While it appears that most Irish people can tolerate a request from a Muslim 

student to wear a hijab in school,^^ opinions are more likely to be divided on issues 

such as the appropriate response when a Muslim school refuses to hire a lesbian woman 

who has entered into a civil partnership.^^

1.4 The Racial Equality Directive

The Racial Equality Directive was the second major anti-discrimination directive to be 

adopted in 2000. This directive implements the principle of equal treatment in respect 

of racial and ethnic origins. It is much broader in scope than the Employment Equality 

Directive, as it prohibits direct and indirect racial and ethnic discrimination in 

employment and occupation, but also in relation to the provision of goods and services 

in private and public sectors, including education. Thus, a Muslim seeking to allege

See F undam ental R ights C hallenges an d  A chievem ents in 2010 , note 12, at 91.
Ibid. at 91-92.

D om inic M cGoldrick, “A ccom m odating M uslim s in Europe: From A dopting Sharia Law to 
R elig iously  Based Opt Outs from Generally A pplicable Laws” (2009) 9(4) H uman R ights L aw  R eview  
603, at 625.

See Chapter 8. In a nationwide survey at the time o f  the Gorey hijab  affair, it w as revealed that 48% o f  
people believed  the w earing o f  headscarves should be permitted. Carl O ’Brien, “P upils’ right to wear 
hijab is backed by alm ost h alf surveyed” The Irish Times, 9 June 2008. 39% believed  that the practice 
should not be allow ed and 13% had no opinion.

See discussion o f  em ploym ent scenarios throughout Chapter 7.

317



religious discrimination may be advised to link the complaint to racial and ethnic 

discrimination in certain circumstances, most notably where the discrimination falls 

outside of the world of work, for example, the denial of a good or a service. Many 

ethnic groups share a common faith.^' Riley comments that since the EU has very little 

case law on racial or religious discrimination, the CJEU is likely to draw upon the case 

law of the Member States to assist in the interpretation of the directive. He adds that the 

CJEU is likely to give considerable weight to British case law, as the UK has the most 

developed case law on racial discrimination of all the Member S t a t e s . I t  is widely 

thought that the case o f Mandla v Dowell Lee^^ provides a precedent which could be 

utilised at the European level. In this case, a Sikh student was refused a place at a 

private school because the school authorities would not permit him to wear a turban. 

This indirect discrimination against Sikhs due to a dress code requirement was found to 

violate the Race Relations Act of 1976.̂ "* However interesting the possibility of drawing 

upon this analogy in headscarf cases, it may be rendered unnecessary upon the 

fmalisation of the proposed horizontal equality directive.

1.5 The Proposed Horizontal Equality Directive

As is clear from discussion of the Employment Equality and Racial Equality Directives, 

a hierarchy of grounds for discrimination has emerged, as racial and ethnic origin 

discrimination is prohibited in the fields of both employment and access to goods and 

services, whereas religious discrimination is tackled only in the employment sphere. In

The links betw een the concepts have been explained by the ECtHR in case o f  Tim ishev  v R ussia  
A pplication N os. 55762 /00  and 55974 /00 , (2007) 44 EHRR 37, D ecision o f  13 D ecem ber 2005 , at [55]; 

Ethnicity and race are related and overlapping concepts. W hereas the notion o f  race is rooted in 
the idea o f  b io logical classification o f  human beings into subspecies according to m orphological 
features such as skin colour or facial characteristics, ethnicity has its origin in the idea o f  societal 
groups marked by com m on nationality, tribal affiliation, religious faith, shared language, or 
cultural and traditional origins and backgrounds.

A lan R iley, “Headscarves, Skull Caps and Crosses: Is the Proposed French Ban Safe From European 
Legal C hallenge?” CEPS P olicy B rie f N o. 49/A pril 2004, at 2, available at 
http://aei.pitt.ed u /6574 /1 /1106.pdf (visited 30 D ecem ber 2011).
” [1983] 2 AC 548 (HL)

R iley , note 32, at 2-3 explains how  essentially  religious discrimination cam e under the R ace Relations 
A ct o f  1976:

The Court took the view  that for a group to constitute an ethnic group in the sense o f  the 1976 Act 
it must regard itse lf and be regarded by others, as a distinct com m unity by virtue o f  certain 
characteristics. The identified characteristics were 1) a long shared history o f  w hich  the group is 
conscious as distinguishing it from other groups and the m em ory o f  w hich keeps it alive; and 2) a 
cultural tradition o f  its ow n, including fam ily and social custom s and manners, often but not 
necessarily associated with religious observance.
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order to redress this situation, the EU is currently considering a proposal for a Council 

directive on implementing the principle o f equal treatment betw'een persons irrespective 

o f religion or belief, disability, age or sexual orientation; a new “horizontal” equality 

directive which seeks to apply, across the board, the principle o f equal treatment 

between persons irrespective o f religion or belief, disability, age or sexual orientation.^^ 

Therefore, this new directive will have implications for the prohibition o f 

discrimination on grounds o f religion in areas such as education and healthcare. For 

instance, under the proposed directive. Member States will be permitted to allow for 

differences in admission to educational institutions based on religion or belief, and will 

also be permitted to limit or allow the wearing or display o f religious symbols at 

school.

Having discussed EU law ’s protection against discrimination on the basis of 

religion or belief, and how this may affect Muslims, we now turn to examine Ireland’s 

comprehensive statutory equality framework.

II. IRISH EQUALITY LEGISLATION

The Employment Equality Acts 1998-2011 and the Equal Status Acts 2000-2011 are 

the jewels in the crown o f Ireland’s equality legislation. While it is generally considered 

that the constitutional guarantees and injunctions relating to religious freedom and
37equality which have been set out in Chapter 5 are applicable only to the State, the 

Employment Equality and Equal Status Acts are also applicable to parties in private law 

relationships, and thus revolutionised the rights and responsibilities o f all in this 

jurisdiction.

The C om m ission o f  the European Com m unities, P ro p o sa l f o r  a  D irec tive  on im plem enting the 
p rin c ip le  o f  equ al treatm ent betw een person s irrespective  o f  relig ion  o r  b e lie f  d isab ility , age o r  sexual 
orientation  COM (2008) 426 o f  2 July 2008. See Report o f  the European Parliament, A 6- 0149/2009 , 20 
March 2009, available at http://w w w ,europarl.europa.eu/sides/getD oc.do?language=EN & reference=A 6- 
0149 /2009  (visited 30 D ecem ber 2011).

See Recital 18:
M ember States are responsible for the organisation and content o f  education . . .  In particular 
national law may provide for differences in access to educational institutions based on religion or 
b e lie f  M ember States may also allow  or prohibit the w earing or display o f  religious sym bols at 
school.

Although an argument was made to the contrary in Chapter 5, Part II.
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1. EMPLOYMENT EQUALITY ACTS 1998-2011 

1.1 Key Provisions of the Acts

The Employment Equality Act 1998 was a far-reaching piece o f  legislation prohibiting 

discrimination in the workplace on nine substantive grounds, including, most relevantly 

for present purposes, the religious ground. Some changes were made to the 1998 Act by 

the Equality Act 2004, which was introduced to transpose, inter alia, the Employment 

Equality and Racial Equality D ir e c t iv e s .F o llo w in g  successive amendments, the Acts 

are referred to as the Employment Equality Acts 1998-2011.

Section 6(2) sets out the nine distinct discriminatory grounds; gender, civil status, 

family status, sexual orientation, religious belief, age, disability, race and membership 

o f the travelling c o m m u n ity .S e c t io n  2(1) provides that “religious b e lie f ’ includes 

religious background or outlook."^  ̂ Section 6(2)(e) o f  the Acts defines discrimination 

“on the religion ground” as differential treatment based on the fact that one person “has 

a different religious belief from the other, or that one has a religious belief and the other 

has not”. The Acts are wide in scope, prohibiting discrimination in a variety o f  areas 

relevant to employment in both the public and private sectors. Section 8 prohibits 

discrimination by employers with regard to access to employment, conditions o f  

employment, training or experience for or in relation to employment, promotion or re

grading, or classification o f  posts.

Section 6(1 )(a) o f  the Acts provides that discrimination occurs where “a person 

is treated less favourably than another person is, has been or would be treated in a

As noted by Payne, Ireland was in an extrem ely strong position to transpose the directives due to the 
effort made in overhauling Ireland’s em ploym ent equality system when enacting the 1998 Act and the 
Equal Status A ct 2000. Unlike the substantial legislative projects required in other European M em ber 
States, all that was needed was fine-tuning o f  existing equality legislation: Elliot Payne, “The Im pact o f 
the Equality Act 2004 on Equality in the W orkplace -  Part 1” (2005) 23 Irish Law Times 278.

Ferguson notes that discrim ination based on gender and marital status had originally been provided for 
in section 2 o f  the Em ploym ent Equality Act 1977. However, the rem aining seven grounds w ere new: 
Garry Ferguson, “The Em ploym ent Equality Act 1998” (1998) 16 Irish Law Times 211.

An aspect o f  the m eaning o f  this term was considered by the Labour Court in Irish Prison Service v 
M orris EDA4/2007, 28 February 2007. The case involved a prison chaplain classified as a prison officer 
for the purpose o f  the Prisons Ireland Act 1877 and the Rules for the G overnm ent o f  Prisons 1947. The 
com plainant argued that his conditions o f  em ploym ent were less favourable than those applicable to other 
prison officers in relation to several matters including access to promotion. He claim ed that he was a 
victim o f  discrim ination on the grounds o f  his religious b e lie f The case turned on the net point o f  
whether or not being a priest was capable o f  being regarded as the com plainant’s “religious background” 
for the purpose o f  the Acts. It was held that the reference to religious background was intended to cover 
situations in which a person suffers discrim ination because o f  their education or upbringing in a 
particular religion which they may no longer espouse, and that had the Oireachtas intended to protect a 
person’s position or status within a religion it would have legislated for this in clear terms.

The Acts also apply to collective agreements, equal pay, advertising and dismissal.
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comparable situation” on any o f the discrimination grounds, which either exists, existed 

but no longer exists, may exist in the future, or is imputed to the person concerned. 

Although not labelled as such, this discrimination corresponds to the notion o f “direct 

discrimination” under the Employment Equality Directive.'^^ Section 6(1 )(b) provides 

for discrimination by association, by setting out that discrimination shall be taken to 

occur where a person who is associated with another person “is treated, by virtue o f that 

association, less favourably than a person who is not so associated is, has been or would 

be treated in a comparable situation”, in circumstances where similar treatment o f that 

other person on any o f the discriminatory grounds would constitute discrimination. 

There is no general objective justification for direct discrimination.''^ Section 85A(1) 

places the burden o f proof on the respondent. Therefore, if a complainant establishes 

facts from which it may be presumed that discrimination has occurred, then the onus is 

on the respondent to prove that discrimination did not occur.

Section 31 provides that indirect discrimination will be held to occur where an 

apparently neutral provision puts persons at a “particular disadvantage” compared to 

other persons (of a differing religious belief or none)."''' In terms o f justification for 

indirect discrimination, a provision must be “objectively justified by a legitimate aim 

and the means o f achieving that aim are appropriate and necessary” .

The Acts prohibit harassment, defined in section 14(A)(7) as “any form of 

unwanted conduct related to any o f the discriminatory grounds” . Victimisation is also 

prohibited, and section 74(2) defines this as dismissal or other adverse treatment o f an 

employee by his or her employer occurring as a reaction to taking action around the 

enforcement o f equality rights set out in the legislation.

Section 16(3) provides that an employer must provide reasonable accommodation 

for persons with disabilities, provided such measures do not impose a disproportionate 

burden on the employer."*^ As discussed further below, this and the reasonable

See article 1 o f  the Em ploym ent Equality D irective, d iscussed in Part I o f  this chapter.
A s detailed below , there is an occupational requirement exem ption in section 37 o f  the Acts.
See article 2 (2)(b ) o f  the Em ploym ent Equality D irective. Payne, note 38, at 280, notes that under the 

1998 Act indirect discrimination w as defined to mean that the proportion o f  persons w ho could com ply  
with a requirement relating to em ploym ent was substantially sm aller than those who could not. B y  using  
“particular disadvantage” the burden on the claimant has been reduced to show ing only that a “particular” 
as opposed to “substantial” disadvantage is potentially suffered. Payne states that these changes reduce 
the reliance by a claimant on statistical evidence when bringing a case.

Section 3(b) provides;
The em ployer shall take appropriate m easures, where needed in a particular case, to enable a 
person w ho has a disability—
(i) to have access to em ploym ent.
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accommodation criteria in the Equal Status Acts are the only examples o f the concept 

o f reasonable accommodation under Irish law.“̂  ̂ In addition, section 33 provides for the 

lawfulness o f  “positive action”, i.e. measures maintained or adopted with a view to 

ensuring full equality in practice between employees, on all o f the nine discriminatory 

grounds.

It is important to note the following exemptions from discrimination in the Acts. 

Section 37(2) corresponds broadly to article 4(1) o f the Employment Equality Directive 

and provides an exemption where a religious characteristic constitutes a genuine and 

detennining occupational requirement:

(2) For the purposes o f this Part a difference o f treatment which is based on a 

characteristic related to any o f the discriminatory grounds (except the gender 

ground) shall not constitute discrimination where, by reason o f the particular 

occupational activities concerned or o f the context in which they are carried out—

(a) the characteristic constitutes a genuine and determining occupational 

requirement, and

(b) the objective is legitimate and the requirement proportionate.

Section 37(1) provides a broad religious ethos exemption:

(1) A religious, educational or medical institution which is under the direction or 

control o f a body established for religious purposes or whose objectives include 

the provision o f services in an environment which promotes certain religious 

values shall not be taken to discriminate against a person for the purposes o f this 

Part or Part II if—

(ii) to participate or advance in em ploym ent, or
(iii) to undergo training,

unless the m easures w ould im pose a disproportionate burden on the employer.
In determ ining disproportionate burden, section 16(3)(c) provides that account shall be taken o f  largely  
financial considerations, namely;

(i) the financial and other costs entailed,
(ii) the scale and financial resources o f  the em ployer’s business, and
(iii) the possibility o f  obtaining public funding or other assistance.

It is stipulated in section 16(4) that “appropriate m easures” in relation to a person with a disability  
“m eans effective  and practical m easures, w here needed in a particular case, to adapt the em ployer’s place 
o f  business to the disability concerned”, and “includes the adaptation o f  prem ises and equipm ent, patterns 
o f  w orking tim e, distribution o f  tasks or the provision o f  training or integration resources” .

See Part III.
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(a) it gives more favourable treatment, on the religion ground, to an 

employee or a prospective employee over that person where it is reasonable 

to do so in order to maintain the religious ethos of the institution, or

(b) it takes action which is reasonably necessary to prevent an employee or 

a prospective employee from undermining the religious ethos of the 

institution.

The section 37(1) ethos provisions differ in wording from article 4(2) of the 

Employment Equality Directive, and shall be examined following a closer analysis of 

the direct and indirect discrimination decisions which the legislation has generated.

1.2 Focus on Direct and Indirect Discrimination

(i) Domestic Decisions under the Employment Equality Acts 1998-2011

The Acts provide extensive protection from discrimination in employment for those 

from minority faiths, such as Islam. From an analysis of Equality Tribunal decisions 

based on the Acts,"*  ̂ it appears that the cases concerning the religion ground and 

involving Islam have been founded on direct discrimination, harassment and 

victimisation. Furthennore, the religion ground is usually combined with the race 

ground. For example, in Tsourova v Icon Clinical Research, M s  Tsourova claimed 

that her employer directly discriminated against her on the grounds of religion and race 

in terms of section 6(2)(e) and (h) of the Acts, and in contravention of section 8 of the 

Acts, in relation to her conditions of employment. She also claimed that she was 

victimised within the meaning of section 74(2) of the Acts. Among the allegations 

relating to religion, the employee claimed that when invited to socialise with her 

colleagues, she declined and said that as a Muslim, she could not drink or smoke. After

The Equality Tribunal’s w ebsite provides a database o f  decisions, at 
http://w w w .equalitytribunal.ie/D atabase-of-D ecisions/ (visited 30 D ecem ber 2011) w hich the author 
searched using keywords such as “M uslim ” and the “religion ground”. The E quality A uthority Annual 
R eport 2010, available at http;//w w w .equality .ie/index.asp?locID =136& docID =980 (visited 30 D ecem ber  
2011) indicates, at 28, that in 2010  there were 150 cases processed under the Em ploym ent Equality Acts. 
The grounds o f  disability (34), gender (34), age (29) and race (21) accounted for the majority o f  cases. 
The disability ground and the gender ground were jointly the largest categories, fo llow ed  by the age and 
race grounds. This reflects a similar pattern in 2009. The next largest category was “m ixed” fo llow ed  by 
the religion, sexual orientation, fam ily status, traveller and marital status grounds.

D E C -E 2005/027, The decision  was affirmed by the Labour Court in the subsequent appeal. See 
E D A 071, 18 January 2007.
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this, she stated felt a change in attitude from her colleagues. She alleged that she 

received a negative reaction from fellow em ployees when she put a Muslim planner at 

her work space, and also when she fasted during Ramadan. Finally, she submitted that 

she had difficulties in getting a half-day for the E id  festival."*  ̂ W eighing up these 

allegations, the Equality Officer found that there were many inconsistencies and 

insufficiencies in the complainant’s evidence. Accordingly, the applicant failed to 

establish a prim a facie  case o f  direct discrimination on the religion and race grounds, 

and she also failed to establish a prim a facie  case o f victimisation.^®

As another example, the case o f  Ahm ed  v ICTS^' involved a black African 

Muslim who applied for a job as a security officer at Dublin Airport and alleged that the 

interviewer asked him several discriminatory questions; including asking almost 

immediately whether he was a Muslim, and whether he remembered the Lockerbie 

tragedy. The respondent denied this version o f events. The Equality Officer held that a 

prim a fa c ie  case o f  discrimination in selection for employment had not been established 

on the facts, but made a number o f  non-binding recommendations to the respondent to 

ensure fair and transparent selection procedures.^'

The em ployee asked for a half-day o ff on 6 December 2002 for Eid. As she had already used her 
holiday entitlem ents for 2002, she suggested she could w ork the half day on the following Saturday or at 
any other tim e, or take the time from the 2003 entitlement. She submitted that when she initially 
approached her Project Leader, she was told that it would not be a problem. However, at the beginning o f 
December, she was refused the day o f f

The finding rested on the applicant’s failure to discharge the evidential burden, i.e. her failure to 
establish and prove the primary facts on which she sought to rely to establish the presum ption that the 
principle o f  equal treatm ent had not been applied to her.

D EC-E2003-047.
See also the case o f  D ridi v R obertino 's Restaurant (Wexford) L td  D EC-E2006-003, w here the 

com plainant, a Tunisian M uslim, claim ed that he was discrim inated against by his em ployer on the 
grounds o f  race and religion. He also claim ed harassm ent and victimisation. He alleged that a delivery 
man in the restaurant in which he w orked told him to go back to his own country and said that if  he were 
there his hands would be chopped off, which the com plainant understood as a reference to sharia  law. He 
alleged that shortly after this incident he was sacked by his em ployer “because the Irish s ta ff  had 
insisted” . However, the Equality Officer was satisfied that the problem s in the workplace arose because 
o f personality difficulties or differing professional standards between the com plainant and the other 
employees, and not because o f the com plainant’s race or religion. Therefore, the em ployee’s claim  was 
rejected.

See also D epartm ent o f  D efence  v Barrett EET081, an em ploym ent case which involved religion 
but not Islam , where the Labour Court considered an allegation that the D epartm ent o f D efence show ed 
favouritism  for Catholicism  in the workplace. M r Barrett described him self as a secular hum anist and 
alleged that he was the subject o f  discrim ination on a continuing basis for “refusing to depart from  his 
hum anistic beliefs with regard to ethics, honesty and probity”. He held that the respondent discrim inated 
against him on the basis o f  his beliefs when it improperly preferred or endowed Rom an Catholicism  by 
circulating notices about a sta ff pilgrim age to Lourdes, an annual mass for deceased m em bers o f  staff, 
and the paym ent for entertainm ent associated with a presentation to a former Head Chaplin. The Court 
held that the beliefs which the com plainant espoused are common to every m ajor religion, and that the 
com plainant was required to show that because o f  these beliefs he was treated less favourably. The 
com plainant was asking the court “to find that first o f  all Catholicism  which he has chosen as the
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To date, there have been no cases involving claims from employees for 

accommodation o f their religious practices, such as might arise where a uniform code 

or a work schedule presents problems for a Muslim e m p lo y e e .S u c h  claims may be 

characterised as indirect discrimination contrary to section 31. If  the employee were to 

find such a requirement poses a “particular disadvantage” , the employer will have 

indirectly discriminated unless the requirement can be objectively justified by a 

legitimate aim, and the means o f achieving that aim are appropriate and necessary. 

Furthermore, the employer might seek to rely on the section 37(2) exemption, and 

might argue that “by reason o f the particular occupational activities concerned or o f the 

context in which they are carried out” , it is a “genuine and determining occupational 

requirement” for employees not to wear headscarves, or to take time off for worship. 

Again, the objective m.ust be legitimate and the requirement proportionate. Legal 

principles have not yet been developed, and we can only await future decisions with 

interest.

Member States with legislation corresponding to the Acts have generated several 

interesting decisions involving religious discrimination. Some o f these cases emanating 

from the UK shall be discussed in order to chart the direction that Ireland could 

potentially take in future cases.

(ii) UK Approach to Direct and Indirect Discrimination

The Employment Equality (Religion or Belief) Regulations 2003 implement the 

Employment Equality Directive, and in the interpretation o f the Regulations, UK 

Employment Tribunals have generated several relevant decisions.^'' The three themes

comparable religion does not espouse these virtues and second, because he does, he w as treated less 
favourably than his co  workers”. The Court found that this w as an unsustainable argument. Furthermore, 
the complainant did not d isclose his b eliefs to the respondent prior to the date he lodged his appeal, he 
failed to demonstrate that he suffered any particular detriment due to his beliefs, and he could not point to 
any discriminatory act w hich was alleged to have occurred in the six months prior to the date o f  claim.

In Tsourova  v Icon C lin ical R esearch  D E C -E 2005/027 the complainant alleged that she was refused  
tim e o f f  to celebrate Eid. H ow ever, she had used up her leave allow ance for the year, and the Equality 
O fficer ruled that she was refused time o f f  in accordance with normal procedures governing the taking o f  
leave. The Labour Court noted:

With regard to the Com plainant’s com plaint at being refused time o f f  to celebrate the festival o f  
Eid, the Court accepts that she made her request at short notice and stated that she needed to 
organise a party. The Court further accepts that the work schedule was busy at the tim e and that it 
was not unusual or exceptional for the Respondent to refuse the request in the circum stances in 
w hich it w as made.

See further the discussion o f  the arcade case in note 53 o f  Chapter 7.
N ote that the Equality A ct 2010 has now consolidated anti-discrimination law in the U K , and has
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around which disputes com m only cluster, as utilised in the discussion o f  ECtHR case 

law in Chapter 4, shall also be used as a template here; time o ff for religious 

observance, conscientious objections and religious symbols.

(a) Time off for religious observance

There are several examples o f  applicants successfully alleging unjustified indirect 

discrimination in relation to working hours. In W illiam s-Drabble v Pathw ay Care 

Solutions, a n  employer attempted to implement a change in the em ployee’s working 

hours, which would require her to work occasional Sunday shifts. The em ployee was a 

Christian who, in accepting her job six months earlier, advised the company o f  her faith 

and her inability to work on Sunday. She resigned when infonned that the work rota 

was non-negotiable. The Employment Tribunal identified indirect discrimination and 

held that the provision could not be justified as a proportionate means o f  achieving a 

legitimate aim.^^ Similarly, in E dge v Visual Security Services,^'' the em ployee was a 

practising Christian who at interview had indicated a wish not to work Sundays. Six 

months later he was transferred to a site where Sunday working was required. The 

Tribunal held that the employer had a legitimate aim in requiring Sunday working. 

However, the em ployer’s failure to find alternative solutions because they were “simply

replaced measures such as the Em ploym ent Equality (Religion or Belief) Regulations 2003 and the 
Em ploym ent Equality (Sexual Orientation) Regulations 2003. Section 13(1) concerns direct 
discrim ination and provides: A person (A) discrim inates against another (B) if, because o f  a protected 
characteristic, A treats B less favourably than A treats or would treat others. Indirect discrim ination is 
covered by section 19 w hich provides;

(1) A person (A) discrim inates against another (B) if A applies to B a provision, criterion or 
practice w hich is discrim inatory in relation to a relevant protected characteristic o f  B ’s.
(2) For the purposes o f  subsection (1), a provision, criterion or practice is discrim inatory in 
relation to a relevant protected characteristic o f B ’s if—

(a) A applies, or w ould apply, it to persons with whom B does not share the 
characteristic,
(b) it puts, or would put, persons with whom  B shares the characteristic at a 
particular disadvantage when com pared with persons with whom B does not share 
it,
(c) it puts, or would put, B at that disadvantage, and
(d) A cannot show it to be a proportionate means o f  achieving a legitim ate aim.

The relevant protected characteristics are age; disability; gender reassignment; m arriage and civil 
partnership; race; religion or belief; sex, and sexual orientation.
”  ET/2601718/04.

The em ployee’s claim  for constructive unfair dism issal also succeeded, as the Tribunal held that the 
discrim ination am ounted to a breach o f  the im plied duty o f  mutual trust and confidence.
”  ET/1301365/06.
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58too much trouble” resulted in a finding that proportionality was not demonstrated. In 

Fiigler V Macmillan London Hair Studios,^^ it was accepted that Saturdays were the 

busiest day in a hair salon. However, in a year in which the Jewish holy day Yom 

Kippur fell on a Saturday, it was held that the employer should have considered 

alternatives to its standard policy of discouraging holiday requests for Saturdays.

In some cases, employers have successfully defended claims. For instance, in 

James v MSC Cruises Ltd^^ a Seventh-day Adventist employee requested to be absent 

from work on Saturdays. The Tribunal ruled that a requirement for Saturday working 

indirectly discriminated against members of the employee’s faith. However, the 

discriminatory requirement was founded in a “compelling business case”. Evidence was 

accepted that Saturday working was essential in the tourism industry. The requirement 

was contractual, and staff were rostered for Saturdays about once a month.

These cases show that a legitimate aim for the work schedule may be established 

if there are strong business reasons. However, the requirement for proportionality is not 

met in cases where there has been a failure to explore alternative solutions. This 

requirement to look for alternative solutions resembles reasonable accommodation.^' 

Furthennore, the state of knowledge of the parties at the commencement of the position 

is an important factor in these cases, i.e. did the employer know about the prospective 

employee’s faith requirements, and did the employee know that he or she was 

contracting to work hours that were incompatible with his or her beliefs?

(b) Conscientious objections

In an area which is of relevance for members of the Muslim faith, and which is 

pertinent to Ireland’s adoption of civil partnership legislation,^^ the UK Court of Appeal 

considered an important case involving a registrar in Islington Borough Council v 

Ladele.^^

The appellant was a registrar of births, marriages and deaths and a committed

See also E storninho v Z orans D elica tessen  E T /2301487/06, w here a failure to explore alternative w ays 
o f  covering Sundays meant that the em ployer was also unable to show  that the indirect discrimination  
involved in requiring a practising Roman Catholic to change his w orking hours to include an additional 
shift on Sundays w as proportionate.

E T /2205090/04.
“  E T /2203173/05.

See Part III.
See Chapter 7, Part II.
[2010] ICR 532, Court o f  A ppeal, 12 February 2010.
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Christian. She held the “orthodox Christian view that marriage is the union o f one man 

and one woman for hfe” , and she “could not reconcile her faith with taking an active 

part in enabling same sex unions to be formed”, believing it to be “contrary to G od’s 

instructions” .̂ '* Upon the entry into force o f the Civil Partnership Act 2004, she made it 

plain that she would have difficulty conducting civil partnership registrations. Ladele 

initially avoided officiating at civil partnerships by agreeing with colleagues to swap 

assignments, and management tolerated this practice. However, two homosexual 

colleagues complained that they felt “victimised” by her refusal to register civil 

partnerships, and that she was in breach o f Islington’s “Dignity for All” equality and 

diversity policy. Ms Ladele indicated her view that it was she who was not being 

accorded appropriate dignity, and that she was suffering discrimination as a result o f 

her religious beliefs. Her line manager offered her the “temporary measure” o f only 

having to officiate at civil partnerships which did not involve ceremonies, a solution 

which a M uslim working in another borough had found to be an acceptable 

c o m p r o m i s e . M s  Ladele did not accept that offer and disciplinary proceedings were 

brought against her, the outcome o f which was that she was threatened with dismissal.

In the Court o f Appeal, Lord Neuberger MR held that there was no direct 

discrimination by the Council, as its actions resulted from Ladele’s refusal to officiate 

at civil partnerships, and were not motivated by her religious b e l i e f s . T h e  indirect 

discrimination claim was also rejected, although the Court noted that the Council’s 

requirement for all registrars to perfom i civil partnership functions undoubtedly put 

persons with the claim ant’s belief at a “particular disadvantage” .̂ * The issue to be

Ibid, at [7],
E lias J in the Em ploym ent Appeal Tribunal decision [2009] ICR 387, at [7], explained this process:

M s Ladele w as offered the opportunity to undertake only civ il partnership cerem onies confined to 
the sim ple signing process. This involves no more than obtaining certain information from the 
civil partners. There is another form w hich involves the couple concerned undertaking a ceremony 
w hich she w ould not have been required to do.

Ladele initially m ade a claim  to an Em ploym ent Tribunal that she had been discriminated against, 
directly and indirectly, on the ground o f  her religion contrary to regulation 3(1 )(a) and (b) o f  the 
Em ploym ent Equality (R eligion or B elief) Regulations 2003. The Tribunal found that Islington LBC had 
been guilty o f  direct and indirect discrim ination, and harassment. The Em ploym ent A ppeal Tribunal 
allow ed  an appeal by the C ouncil, setting aside all o f  its findings. [2010] ICR 532, at [19]-[20]. Ladele 
appealed this decision  to the Court o f  Appeal.

Ibid, at [29]-[31], and at [36] Lord Neuberger MR stated:
The notion that Islington, or any officers or em ployees responsible for the acts o f  alleged  
discrim ination, were motivated by M s L adele’s religious beliefs, rather than by her refusal to 
officiate at civ il partnerships is inconsistent with the fact that Islington’s concerns would  
undoubtedly have been put to rest if  M s Ladele had agreed to perform all her assigned civil 
partnership duties.

Ibid, at [43],
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detennined was whether these policy decisions represented “a proportionate means o f 

achieving a legitimate aim”. The Council’s aim was to provide a service which was 

compliant with its desire to be “wholly committed to the promotion o f equal 

opportunities and to requiring all its employees to act in a way which does not 

discriminate against others” .̂  ̂Lord Neuberger M R stated:

Islington wished to ensure that all their registrars were designated to conduct, and 

did conduct, civil partnerships as they regarded this as consistent with their strong 

commitment to fighting discrimination, both externally, for the benefit o f the 

residents o f the borough, and internally in the sense o f relations with and between 

their employees. I find it very hard to see how this could be challenged, either as 

being Islington’s actual aim, in the light o f the evidence, or as being a legitimate 

aim, in the light o f Islington’s ‘Dignity for A ll’ policy, current legislation and 

mainstream thinking.™

In considering the question o f the proportionality o f the means o f achieving the 

legitimate aim, it was held that the “Dignity for All” policy did not impinge on the 

claim ant’s religious beliefs, in that she was free to hold those beliefs and to worship as 

she wished. Moreover, it was held that she was working for a public authority and 

employed in a public capacity requiring perfonnance o f a purely secular task, and that 

her refusal to carry it out involved discriminating against homosexuals in the course o f 

her work. Therefore, there was no ground for a finding o f indirect discrimination.^'

Lord Neuberger MR recognised that the issues raised had to be addressed in the 

light o f Article 9 ECHR. He held that Ms Ladele’s “proper and genuine desire to have 

her religious views relating to marriage respected should not be pennitted to override

Ibid, at [45]. M s Ladele argued that the Tribunal had correctly identified the C ouncil’s aim as being “to 
provide effective civil partnership arrangements”, and that the Tribunal was entitled to conclude that 
w hile this was a legitim ate aim, the treatment o f  M s Ladele w as not, in all the circum stances, a 
proportionate means o f  achieving the aim. Lord N euberger declared, at [44], that he could see the force o f  
this argument:

Particularly as the other two registrars w ho shared M s L adele’s v iew s and w ishes were no longer 
registrars by autumn 2006, it is pretty clear that, by accom m odating the w ishes o f  the only  
registrar who wanted to avoid civ il partnership functions, Islington w ould not have significantly, if  
at all, impaired the quality o f  their registry services, whether in the field o f  c iv il partnerships or 
otherwise.

How ever, Lord Neuberger held that the Tribunal had incorrectly identified the C ouncil’s aim, and that it 
w as not confined to effic iency  goals.
™ Ibid, at [46].

Ibid, at [51]-[53].
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Islington’s concern to ensure that all its registrars manifest equal respect for the 

homosexual community as for the heterosexual community” .̂  ̂ He also referred to 

ECtHR decisions highlighting the increasing importance given to requirements of 

equality o f  treatment irrespective o f sexual orientation^^ and concluded:

It is not suggested that, by pennitting Ms Ladele not to officiate at civil 

partnerships, Islington would have infringed anyone’s rights under the 

Convention, but observations such as these demonstrate the importance which the 

Convention should be treated as ascribing to equality o f treatment irrespective o f 

sexual orientation.

Importandy, Lord Neuberger MR also concluded that a refusal to conduct a civil 

partnership by someone prepared to perfonn marriages amounted to discrimination 

under regulation 3 o f  the Equality Act (Sexual Orientation) Regulations 2007, which 

was unlawful under regulation 4(1) or 8. Following the natural meaning o f the 2007 

Regulations, the prohibition o f discrimination on the ground o f sexual orientation in the 

provision o f goods, facilities and services took precedence over any right a person 

would otherwise have by virtue o f his or her religious belief to practise discrimination 

on that basis. Accordingly, once the claimant had been designated a civil partnership 

registrar, her refusal to conduct such partnerships was unlawful, and the Council was 

not merely entitled, but rather obliged, to insist on her perfonning those d u t i e s . I n  a 

passage which appears to rule out the possibility o f reasonable accommodation for 

religious beliefs, it was held that it would be difficult for the Council to justify the offer 

they made to Ms Ladele that she officiate only at civil partnerships which involve no 

ceremonies.’  ̂ Furthermore, it was noted that if  the Council had not designated Ms

Ibid, at [55]. He found assistance for this stance in decisions such as Pichon and Sajous v France 
Application No. 49853/99, 2001-X ECHR, Decision o f 2 October 2001, and $ahin v Turkey Application 
No. 44774/98, (2007) 44 EHRR 5, Decision o f  29 June 2004 (Chamber) and 10 November 2005 (Grand 
Chamber). See Chapter 4.

Ibid, at [59]. Lord Neuberger MR referred here to Salgueiro da Silva Mouta v Portugal Application 
No. 33290/96, (1999) 31 EHRR 1055, Decision o f  21 December 1999 and EB v France Application No. 
43546/02, (2008) 47 EHRR 509, Decision o f  22 January 2008. In the latter case, the ECtHR held, at [91], 
that where sexual orientation is involved, “there is a need for particularly convincing and weighty reasons 
to justify a difference in treatment”.

Ib id
Ibid, Hi [69]-[71].
Lord Neuberger noted, at [72], that in the EAT, Elias J said that the Tribunal “would be sorry if  

pragmatic ways o f  seeking to accommodate beliefs were impermissible” so that “choosing not to 
designate those with strong religious objections [as civil partnership registrars, as some local authorities
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Ladele a civil partnership registrar “there would have been a powerful case for saying 

that she would then have had no cause to refuse to officiate at civil partnerships, and
77accordingly no problem o f  discrimination under the 2007 Regulations could arise”. 

However, Neuberger MR held that the fact that some registration authorities had 

decided not to designate registrars who shared M s Ladele’s beliefs as civil partnership 

registrars, and the fact that such decisions might well be lawful, did not undermine his 

conclusions that Ms Ladele was neither directly nor indirectly discriminated against,
78

nor harassed, contrary to the 2003 Regulations.

This decision suggests that no accommodation o f  religious beliefs will be made 

for those who are engaged by the government to carry out a public fiinction.^^ The 

decision corresponds to the Canadian approach to these cases, insofar as it was stressed 

in M arriage Commissioners Reference^^ that government services must be provided to 

all members o f  the public on an equal basis.**' However, it is submitted that the decision

do] would be a lawful way o f reconciling conflicts in this highly sensitive area” , Elias J also stated:
Fundam ental changes in social attitudes, particularly w ith respect to sexual orientation, are 
happening very fast and for some -  and not only those with religious objections -  they are 
genuinely perplexing. In that context there seems ... to be some virtue in taking a pragmatic line if 
it is lawful.

In response to this EAT proposal o f  pragm atism  in order to overcome difficulties, the Court o f Appeal 
held, at [73]:

...[H ]ow ever much sympathy one may have with som eone such as M s Ladele, who is faced with 
choosing between giving up a post she plainly appreciates or officiating at events which she 
considers to be contrary to her religious beliefs, the legislature has decided that the requirem ents 
o f a m odern liberal dem ocracy, such as the United Kingdom , include outlaw ing discrim ination in 
the provision o f goods, facilities and services on grounds o f  sexual orientation, subject only to 
very limited exceptions.

Ibid, at [74].
Ibid, at [75].

™ As M ullally and O ’Donovan note, the adoption o f  the 2007 Regulations “ensured that the prohibition 
o f  discrim ination on grounds o f  sexual orientation took precedence over any right to discriminate that a 
person might claim, by virtue o f  his or her religious belief or faith” . Siobhan M ullally and Darren 
O ’Donovan, “Religion in Ireland’s “public squares” : education, the family and expanding equality 
claim s” (2011) Public Law  284, at 302.

See also the case o f  McFarlarte v Relate Avon  [2010] ICR 507, Court o f  Appeal, 29 April 2010, 
discussed in Chapter 2, Part II, where a relationship counselor was refused exem ption from an obligation 
to work with same-sex couples in cases where issues o f  psychosexual therapy were involved. In the Court 
o f  Appeal, Laws LJ held, at [27], that the case could not be distinguished from Ladele  and that there was 
“no more room here than there was there for any balancing exercise in the name o f  proportionality”, as to 
find for the applicant would “necessarily undermine R elate’s proper and legitim ate policy” .

Furtherm ore, the UK Catholic Adoption Society sought an exem ption from the Sexual Orientation 
Regulations when they were being debated in Parliament in early in 2007. Cardinal Cormac Murphy 
O ’Connor stated that requiring the agency to assess same sex couples conflicted with the view o f the 
Church and represented unjust discrim ination against Catholics. However, the exem ption was refused. 
Some agencies have closed, others have severed their links with the Church to remain open, and some 
have been involved in protracted legal battles since 2007. See Riazat Butt, “Catholic adoption agency 
loses gay adoption fight” The Guardian, 26 April 2011.
*“’ 2011 S K C A 3.

See Chapter 3, Part II.
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in Ladele  downgrades efforts at accommodating conscientious objections, and arguably 

discourages any innovation for the reconciliation o f  competing rights. In the Canadian 

case, the Court pointed to a “single entry point” system in operation in Toronto under 

which a couple seeking the services o f  a marriage commissioner would proceed, not by

directly contacting an individual commissioner, but by dealing with the Director o f  the
82Marriage Unit or some other central office. In Ladele, the Court viewed the matter in 

a more straight-forward manner: as a result o f  Regulations outlawing discrimination on 

the ground o f  sexual orientation, the Council was obliged to insist that Ms Ladele 

perform her d u t i e s . T h e  option o f  accommodation to avoid the clash o f  rights 

occuiTing in the first place was not entertained.

(c) Religious symbols

The high-profile case o f  Azmi v Kirklees M etropolitan Borough Councif^  concerned a 

bilingual support teacher who wore a niqab in the classroom when teaching with male 

colleagues. The school observed Azm i in the performance o f  her duties, and requested 

that she teach unveiled, as it was felt that the covering o f  her entire face apart from her

2011 SKCA 3. The Court stated, at [86]:
The accommodation o f commissioners who did not want to be involved in a same-sex ceremony 
would not be apparent to the couple proposing to wed and there would be no risk of the couple 
approaching a commissioner and being refused services because of their sexual orientation.

In the EAT decision, [2009] ICR 387, at [23], Elias J noted that the Tribunal observed that in other 
regions accommodation had been made for those with strong religious beliefs, by not designating the 
registrar for civil partnership services, or else distributing the work to other registrars who had no 
concerns about performing those ceremonies, Elias J stated; “That was a line that Islington Council could 
have taken. It is not suggested that it would have been administratively difficult to have structured 
arrangements in that way. The council felt that to make that accommodation was wrong” . The Court 
endorsed the intervener Liberty’s “stricter” line, which was explained by Elias J, at [103]:

They submit that the refusal to accommodate the claimant’s beliefs in these circumstances is 
necessarily justified. All the other registrars were required to do this work and it would have been 
quite wrong for the council to make an exception on this ground. It is irrelevant whether the 
employee’s wishes could in practice be accommodated without adversely affecting the service. 
That might be highly relevant where an employee sought to manifest her beliefs in a non- 
discriminatory way, such as taking time off for religious worship. Then the manifestation o f belief 
ought if possible to be accommodated, unless to allow time off would disproportionately prejudice 
the running of the business. But this is an entirely different case.

With respect to Liberty’s position, it is submitted that the employee who requests time off for religious 
worship may be deemed to manifest her beliefs in a discriminatory way, insofar as acceding to the 
request means that those co-workers of other faiths or none whose request for Friday afternoons off to go 
to the cinema is refused might argue that the difference in treatment constitutes discrimination on the 
religion ground. In any event, Elias J agreed that Islington was entitled not to agree to make an exception 
for the claimant, and not to connive in what they perceived as unacceptable discriminatory behaviour.

[2007] ICR 1154. This case attracted several strong comments from British politicians including 
British Prime Minister at the time, Tony Blair, who expressed the view that the veil was a “mark of 
separation” which makes people from outside the Muslim community feel uncomfortable. See Frank 
Millar, “Blair lifts veil on need for Muslims to integrate” The Irish Times, 18 October 2006.
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eyes impinged on her ability to communicate effectively.*^ Azmi refused to remove her 

veil and was suspended for disobeying an instruction. She made a claim to an 

Employment Tribunal that she had been discriminated against directly and indirectly on 

religious grounds, contrary to the 2003 Regulations. The Tribunal dismissed her
o r

claims, and Azmi appealed to the Employment Appeal Tribunal (EAT).

The EAT held that she was not directly discriminated against because “a woman 

who, whether Muslim or not, for a reason other than religious belief wears a face 

covering” would be subjected to the same treatment, i.e. suspension for refusing to 

follow an instruction.*’ However, the EAT agreed with the Tribunal that persons of the 

claimant’s belief were put at a particular disadvantage when compared with others. 

Wilkies J held that the claimant “believed that she was required by her religion to wear 

the veil, whereas persons of another religion or no religion would not have such a
o o

requirement”. There was a potential case of indirect discrimination, therefore the 

Tribunal had considered whether the Council was able to show that the adoption of the 

policy was a proportionate means of achieving a legitimate aim. The EAT decided that 

the Tribunal had correcdy concluded that a legitimate aim of the policy was “to raise 

the educational achievements of the children in the school, in particular ... pupils from 

minority ethnic backgrounds for the majority of whom English was a second or 

additional language”.*̂  Finally, the EAT felt that the Tribunal had correctly carried out 

a stringent investigation of the proportionality of the means used to achieve the aim. It 

had noted that the instiuction to remove the niqab was not issued by the school 

immediately, and the claimant was pennitted to wear the veil for several months. 

Second, the instruction was confined to occasions when she was teaching children and 

Azmi had the freedom to wear the veil at all other times, in particular when she was 

moving to different parts of the school. Third, before issuing the instruction there had 

been observations of the claimant’s teaching, at which point concerns about the

It was noted that at her interview and at the training day, the claimant had worn a black tunic and 
headscarf, but her face w as not covered. At no tim e did she indicate that her religious beliefs required her 
to wear a veil. At the hearing, she w as asked the reason for her apparent change in practice and she 
explained that her husband had suggested to her that she should be unveiled w hile seeking the job. /bid,  
at [8],

Ibid, at [1]. H ow ever it was found that she had been victim ised  because the school had not follow ed  
grievance procedures correctly, and the council was ordered to pay the claimant the sum o f  £1 ,000  for 
injury to feelings.

Ibid, ax [55],
*** Ibid, at [63],

Ibid, at [64],
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effectiveness o f  her communication were raised.^® Wilkie J noted that the Tribunal 

observed that the Council had considered alternative ways to accommodatc the 

claimant’s request to veil when in the presence o f  a male teacher, including suggestions 

that she use a screen; that she remain with her back to the teacher; that she remove the 

target group from the classroom; that she use more hand and body gestures; or that the 

timetable be changed so that she only taught with female teachers.^' However, the 

Council had shown that the imposition o f  the requirement that Azm i be unveiled was a 

proportionate means o f  achieving their legitimate aim. Therefore, the appeal on indirect 

discrimination failed.

This decision demonstrates an approach to indirect discrimination that 

incorporates a reasonable accommodation requirement. It was o f  significance to both 

the Tribunal and the EAT that the school had attempted to find a way to resolve the 

issue by adjusting its rule to accommodate Ms Azmi. However, to use reasonable 

accommodation terminology, the hardship to be borne by the school was undue. The 

examination o f  the proportionality o f  the means used to achieve the school’s 

educational aim was a probing one, and this aspect o f  the decision is welcomed. As a 

precedent for a future similar case in Ireland, it provides useful guidance.”

at [65]-[67]
”  Ibid, at [73].

Wilkie J noted that the Tribunal referred to the Court o f Appeal decision in Hardy and Hansons pic  v 
Lax [2005] ICR 1565 in which Pill LJ stated, at [32]: “The employer does not have to demonstrate that 
no other proposal is possible. The employer has to show that the proposal ... is justified objectively 
notwithstanding its discriminatory effect”.

See also the controversial case of Eweida v British Airways pic  [2010] ICR 890, Court of Appeal, 12 
February 2010. BA operated a policy whereby employees who wore a uniform were only permitted to 
wear religious items, such as a cross, concealed by the uniform unless it was a mandatory requirement of 
their religion to wear such an item and it could not be concealed. The claimant was a devout Christian 
who wore a cross over her uniform. She described this as a personal choice rather than a religious 
requirement. She was suspended without pay for refusing to conform to the employer’s policy, and made 
a claim that BA had indirectly discriminated against her on the ground o f her religious beliefs, within the 
meaning o f the 2003 Regulations. In the Court o f Appeal, Ms Eweida argued that the EAT had been 
wrong to find that in order for her indirect discrimination claim to succeed, she was required to show that 
she was part of a group of people within the BA workforce who were disadvantaged. The claimant 
argued that it should be enough to show that she alone suffered that disadvantage on the grounds of her 
religion. However, the Court o f Appeal held that some identifiable section of a workforce, even a small 
one, had to be shown to suffer a particular disadvantage which the claimant shared. There was no 
evidence that any other uniformed employee had ever made a request to wear a cross in a visible fashion, 
or been deterred from doing so. The Tribunal was not required to aggregate the claimant with an entirely 
hypothetical peer group to whom the same disadvantage was to be attributed. Accordingly, the detriment 
o f which the claimant complained was suffered by her alone.
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1.3 Analysis of the Religious Ethos Exemptions

The exemption provisions in section 37(1) of the Employment Equality Acts 1998-2011 

had a controversial passage through the Houses of the Oireachtas,^"* and were opposed 

by teachers’ u n i o n s . I n  1996, the Employment Equality Bill (containing equivalent 

provisions) was referred to the Supreme Court by the President under the Article 26 

procedure. The Court found that three of its proposed provisions were unconstitutional. 

However, as noted previously, in Re Article 26 and the Employment Equality Bill 

1996^^ the religious ethos exemptions passed constitutional muster.^^

To recap, section 37(l)(a) concerns more favourable treatment to an employee or 

prospective employee for the maintenance of ethos, and therefore deals with positive 

measures. This sub-section refers to treatment “on the religious ground” and therefore, 

it covers situations such as the hiring of a co-religionist. Section 37(1 )(b) concerns the 

taking of “action” to prevent undermining of ethos, and disciplinary action and 

dismissals would probably fall to be considered under this section.

It is clear that the wording of section 37(1) renders Irish law significantly more 

protective of the ethos of religious employers than the Employment Equality Directive. 

Article 4(2) of the directive pennits a difference in treatment based on a person’s 

religion or belief where, “by reason of the nature of these activities or o f the context in 

which they are carried out, a person’s religion or belief constitute a genuine, legitimate 

and justified  occupational requirement, having regard to the organisation’s ethos”. This
98difference in treatment “should not justify discrimination on another ground”. 

However, section 37(1 )(b) uses loose language to permit action which is “reasonably

See Jim my W alsh, “Norris calls on Governm ent to include definition o f  ethos in B ill” The Irish Times, 
27 February 1998 and Jimmy W alsh, “Church accused o f  double standards” The Irish Tim es, 13 February 
1998. Senator D avid Norris called for am endm ents to define ethos, and also stated that it was impertinent 
o f  the Catholic Church to seek to d ism iss em ployees for undermining its ethos w hen its own ethos 
involved the protection o f  child abusers.

The Irish National T eacher’s Organisation (INTO) opposed the introduction o f  Section 37(1), has 
sought its deletion and has made it clear that it w ill support any teacher w ho is being targeted by his or 
her em ployer in relation to matters concerning his or her private life. See E m ploym ent E quality A ct 
1998/E qual Status A c t 2000  Q uestions a n d  A n sw er G uide 2003 , at 11. This is available at 
http://www.into.ie/RO I/Publications/Em ployAct98EqualActO O Q A.pdf (visited 30 D ecem ber 2011).

[1997] 2 IR 321. See Chapter 5, Part II.
The Court stated, ib id  at 360, that these sections represented “a reasonable balancing betw een the 

principle o f  equality before the law on the one hand and the principle o f  free profession and practice o f  
religion on the other”. Ham ilton CJ stated, at 359, that the question o f  what is reasonably necessary to 
protect the ethos, “w ill rest with the court and the court in making its overall decision  w ill be conscious 
o f  the need to reconcile the various constitutional rights involved”.

E m phasis added.
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necessary” to prevent an em ployee or prospective employee undermining the religious

ethos. Furthermore, while discrimination on the gender ground is fo rb id d en ,th ere  is

no prohibition on other types o f  discrimination. In summary, under Irish law, the

religious exemption clause trumps all claims o f  discrimination other than sex

discrimination. However in EU law, it only trumps claims o f  religious discrimination.

Coen argues that section 37(1 )(b) is in breach o f  the directive and states that the

“generality o f  its language” provides protection to religious institutions which refuse to

employ or dismiss a person “for a variety o f discriminatory reasons, such as being gay,

failure to practise the religion one professes, or non-subscription to the sexual mores o f

that religion in one’s private life”.'*̂  ̂ In 2008, the European Commission sent a

reasoned opinion to the Irish Government on the transposition o f  the directive, which

stated that the exception from the ban on discrimination on grounds o f  religion was too

b r o a d . T h e  public disquiet about the effect on em ployees o f  the strong protection

afforded to institutions with a religious ethos is growing. The Irish Human Rights

Com m ission (IHRC) has recently called for the repeal o f  the section 37(1)
102exemption, and the Minister for Education Ruairi Quinn has suggested that a code o f  

practice be developed to address the issue.

Section 37(1) provides that the discrimination described therein shall not be taken to be discrimination 
“for the purposes of this Part [IV] or Part 11”. So by implication, it may constitute discrimination for the 
purpose of Part III, which concerns “Specific Provisions as to Equality Between Women and Men” . 
'®®Mark Coen, “Religious ethos and employment equality; a comparative Irish perspective” (2008) 28(3) 
Legal Studies 452, at 459-460. Mullally and O ’Donovan, note 79, at 291, state that there is a “sharp 
disjuncture” between the language used in this statutory exemption and that used in the directive, and that 
despite the key role played by the Irish Government in securing the inclusion of article 4(2) in the 
directive, “the potential for conflict with the more sweeping exemption provided in Irish law, is clear”. 
Whyte argues that “it is clear that domestic Irish law is significantly more protective of the ethos of 
religious employers than EC law ... and it is surprising that this discrepancy was not addressed in the 
recently enacted Equality Act 2004”. Gerry Whyte, “Protecting Religious Ethos in Employment Law: A 
Clash of Cultures” (2005) 12(1) Dublin University Law Journal 169, at 177.

See Press Release, “Employment" Directive (2000/78/EC): list o f  Member States to which a reasoned 
opinion or letter o f  formal notice will be sent, 31 January 2008. However, the Commission subsequently 
abandoned this complaint against the State.

Religion & Education: A Human Rights Perspective, May 2011, at 104:
There should an appropriate amendment to the Employment Equality Acts to ensure respect for 
the private life o f teachers where their private life does not improperly encroach on the rights and 
freedoms of others.

The Report is available at http://www.ihrc.ie/download/pdf/religionandeducationpdfpdf (visited 30 
December 2011).

Barry Roche, “Schools still free to discriminate on religious grounds, Quinn told” The Irish Times, 29 
April 2011.
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(i) Ethos cases in Ireland

There has not yet been an illuminating interpretation o f section 37(1) in Irish case 

law.’ '̂* For instance, the Equality Tribunal has yet to rule on complaints by teachers 

who lead lifestyles clashing with the ethos of a denominational school. However, the 

effects of the overwhelmingly denominational nature of the Irish education system'^^ 

manifested itself in the 2010 Equality Tribunal decision in McKeever v Board o f  

Management Knocktemple National School. M s  McKeever was awarded maximum 

damages when a Catholic school was found to have discriminated against her on the 

grounds o f religion. The school made her an offer of a pennanent post. Soon after this 

offer she received a call from the Chair of the Board of Management “as the local priest 

had asked her to check a few things”.M c K e e v e r  was asked for a Cathohc Certificate 

in Religious Studies.'^* She replied that she did not have a Certificate but that she was 

familiar with and willing to teach the A live-0 religious programme. She also told the 

Chair that she was a member of the Church of Ireland. The Chair said it should not be a 

problem as she would be teaching fourth class which was not involved in Communion 

or Confinnation. McKeever wrote a letter accepting her offer. However, she was 

infomied on the same day that her appointment was not proposed or seconded by the 

Board. The Board denied that religion was a factor and claimed that a breach of 

procedures in offering her the position meant that the post had to be re-advertised. 

However, the Equality Officer concluded that not only was the complainant’s religion 

discussed at a Board of Management after the Chair’s phone conversation with the 

complainant, but it influenced the Board in withdrawing the offer that had been made. 

This amounted to discrimination on the grounds of religion.’®̂

The ethos provisions of the Acts are of potential application to many workplaces 

in Ireland which retain strong organisational links to the Catholic Church. One of the 

effects of the denominational nature of the Irish education system is that all four of the

It should be noted that it was the 1996 B ill w hich w as referred under Article 26. Therefore, the present 
legislation is not immune from constitutional challenge. H ow ever, because the religious ethos exem ption  
provisions do not differ from the 1996 B ill version, the E m ploym ent E quality R eferen ce  Case might be 
regarded as binding in terms o f  precedent in any future constitutional challenge.

See Chapter 8, Part II for further details o f  this.
E E /2007/666, 1 October 2010. Hereafter referred to as M cK eever. 

at [2.2].
The Certificate is a com pulsory requirement o f  the Irish Catholic B ish op s’ C onference for teachers 

working in C atholic-m anaged primary schools.
E E /2007/666, at [6.8],
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primary school teacher-training colleges in the State are run according to a Christian 

e t h o s . R e l i g i o u s  education, known as “curriculum religion”, is taught as an integral 

part o f  the Bachelor o f  Education and Graduate Diploma in Education programme. This 

course focuses on the m ethodology o f  teaching the curriculum. Recently, ethics has 

been offered as an alternative to the course.'" Some colleges offer an additional 

Certificate in Religious Studies, which deals with the content o f  the curriculum from a 

particular denominational perspective. The vast majority o f  students take this option, 

many o f  whom are likely to be influenced by considerations o f  employment
j j 2

prospects. Furthemniore, in order to study for the Certificate in Religious Studies, 

students are required to have taken the religious rather than the ethics education 

cuiTiculum course as a foundation. The IHRC has expressed concern that “in practical 

terms it is difficult for student teachers to opt out o f the curriculum religion”."^ When 

they are qualified, a teacher working in a denominational primary school is 

contractually obliged to teach the religious curriculum to his or her class. Therefore, in 

view  o f  the denominational m onopoly, “teachers in the vast majority o f  primary schools 

are obliged to uphold the religious ethos o f  the school and teach the integrated 

curriculum including formal religion classes, irrespective o f  their own religious or 

philosophical convictions”.""' The IHRC made the following recommendation:

In 2010, the M inister for State at the Departm ent o f Education Conor Lenihan was asked in the Dail 
w hether there was any recognised and viable education and career path open to a person who is not a 
m em ber o f  the Christian faith or is w ithout religious belief to acquire educational qualifications and to 
achieve em ploym ent as a primary school teacher. In his response, M inister Lenihan stated that the 
colleges o f  education were asked whether a student has ever objected on grounds o f  religious belief or 
non-belief or other grounds o f  conscience to participating in faith formation and if  so, what steps had 
been, or would be, taken. He stated: “The responses received from the colleges so far have indicated that 
this has not arisen to date”. See D ail D ebates, 4 M arch 2010, Volum e 704 No. 2, available at 
http;//debates.Oireachtas.ie/dail/2010/03/04/00019.asp (visited 30 D ecem ber 2011). Critics o f this 
response argue that simply because prospective teachers have kept their heads down and have not 
com plained does not take away from the argument that the State (which finances the colleges) is involved 
in unconstitutional discrim ination against non-Christians. See Fintan O ’Toole, “Deliberate ignorance is 
preferred solution” The Irish Times, 27 April 2010.

See Genevieve Carbery, “Do teachers have religious freedom ?” The Irish Times, 30 N ovem ber 2010, 
and M ichael O ’Regan, “Call to make religion for teachers optional” The Irish Times, 4 June 2010.

The Irish Catholic Bishops Conference has insisted that a primary teacher must be qualified to teach 
religious education according to the ethos o f the school. See Carbery, ibid.

Religion & Education: A H uman Rights Perspective, note 102, at [94].
Ibid, at [97]. Furtherm ore, a senior official o f  the Irish National Teachers’ O rganisation remarks:

...w e  will assume that some teachers are in the 55%  o f  the population who don’t attend m ass or 
practice regularly, and the issue arises then in relation to teaching a faith that is not practised but 
upheld in their teaching. Teachers do accept that this is part o f  their work in denom inational 
schools. Some teachers m ay be able to negotiate out o f  teaching religion at school level for 
exam ple by not taking the sacram ental classes or by swapping with another teacher for religion 
instruction.

See speech given by Deirdre O ’Connor at the TCD/IHRC Conference on Religion and  Education: A 
H um an Rights Perspective held on 27 N ovem ber 2010, at 2, available at
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It should be ensured that the education o f  teachers does not include compulsory 

content that conflicts with the rights o f  such teachers. Any improper 

encroachment on the right to freedom o f  thought, conscience and religion o f  

teachers should thus be avoided."^

Finally, to switch focus to hospitals, a case before the M edical C ouncil’s fitness to 

practice committee has raised interesting questions about ethos in medical institutions. 

Dr Phil Boyle declined on religious grounds to provide treatment to an unmarried 

couple in his fertility treatment practice in a clinic in Galway which is run according to 

a Catholic e t h o s . D r  B oyle’s fitness to practice committee hearing was heard in 

private, thus the details are not Icnown. However, he was found not guilty o f  

professional misconduct. He was accused o f  refusing to treat a patient and o f  not 

referring the patient to another doctor. However, the Committee accepted that the 

couple had not becom e his patients and that he was not given an opportunity to refer 

them to another doctor even if  he had wanted to. A case like this naturally divides 

opinion, with many sympathising with the infertile couple who are denied treatment at 

the hands o f  a particular professional and others expressing concern about the 

possibility o f  a medical professional being forced to act against religious conscience."^

http://w w w.ihrc.ie/publications/list/deirdre-oconnor-into-paper-religion-and-education/
(visited 30 D ecem ber 2011).

Note 102, at 103-104, and at [308] it was stated that diversity in education provision was part o f the 
problem;

W hile it may be perm issible for a school to specify certain qualifications on the part o f  a teacher 
(such as a qualification in relation to the teaching o f  curriculum  religion) to uphold the religious 
ethos o f  the school, this should be the case only where there is a diversity o f  provision in schools, 
such that teachers are not limited to seeking em ploym ent in one form o f denom inational school. In 
order to ensure further diversity in school education, there will be a requirem ent for qualified 
teachers in those schools.

Eithne Donellan, “Infertility treatm ent refusal led to inquiry: D octor declined unm arried couple on 
religious grounds” The Irish Times, 15 April 2010. The same clinic was involved in a scandal in 2006 
when a gynaecologist claim ed that she was suspended from carrying out procedures due to ideological 
issues over the clin ic’s Catholic ethos. The clinic stated that the difficulties were contractual. See “Clinic 
denies ethos led to suspension” The Irish Times, 27 January 2006. See Chapter 9. The gynaecologist was 
eventually found guilty by a fitness to practice com mittee o f  professional m isconduct in relation to the 
treatment o f some o f  her patients. Eithne Donnellan, “G ynaecologist found guilty o f  m isconduct to be 
suspended” The Irish Times, 12 June 2010.

Dr John M urray o f  the Iona Institute said that the case should not even have been accepted by the 
M edical Council, and that it was “grotesque that it ever entertained the notion that Dr Boyle could be 
guilty o f  professional m isconduct simply for abiding by his Catholic beliefs” . He called on the M edical 
Council to change its ethical guidelines to give greater protection to conscientious objection and religious 
freedom. He also called on the need to am end the Equal Status Acts 2000-2011 in order to protect 
freedom o f religion and conscience. See M ichael Kelly, “D octor investigated over Catholic marriage 
stance” The Irish Catholic, 15 Apr 2010, available at http://w w w.irishcatholic.ie/site/content/doctor-
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The spectre of future litigation looms large, and the ethos provisions in the UK shall be 

now examined in order to discern the balance drawn in the legal system of our nearest 

neighbours.

(ii) Ethos protection in the UK

In the UK, the Employment Equality (Religion or Belief) Regulations 2003 provided an 

exemption in regulation 7(3) where an employer has an ethos based on religion or belief 

and, having regard to that ethos and to the nature of the employment or the context in 

which it is carried out:

(a) being of a particular religion or belief is a genuine occupational requirement 

for the job;

(b) it is proportionate to apply that requirement in the particular case; and,

(c) either:

(i) the person to whom that requirement is applied does not meet it, or

(ii) the employer is not satisfied, and in all the circumstances it is 

reasonable for him not to be satisfied, that that person meets it."*

It can be seen that the wording of this section is far more aligned to article 4(2) of the 

directive than section 37(1) of the Irish Employment Equality Acts 1998-2011. 

Freedland and Vickers note that since the requirements must be genuine and 

occupational, they “must have some form of link to the job in question” and they argue: 

“It will be difficult to argue that all staff must share the religion, unless it can be shown 

that they are expected to participate in the religious purposes of the organisation, or take 

a specifically rehgious approach to their work”."^ The Employment Appeal Tribunal 

case of McNab v Glasgow City Council^^^ bears this out. The applicant was an atheist 

maths teacher who applied for the position of Acting Principal Teacher of Pastoral Care 

in a Roman Catholic school, but did not receive an interview. The local education 

authority which maintained the school thought that the Church would have regarded

investigated-over-catholic-m arriage-stance (visited 30 D ecem ber 2011).
This is now  incorporated in the Equality A ct 2010, Schedule 9, Part 1, paragraph 3.
Mark Freedland and Lucy V ickers, “R eligious Expression In The W orkplace in the U nited K ingdom ” 

(2009) 30 C om para tive  L abor L aw  a n d  P o licy  Journal 597, at 606.
' “  A ppeal N o. U K E A T S/003 7/06/M T.
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being o f their faith as a pre-requisite for the post. The Employment Tribunal found that

the applicant had been discriminated against on religious grounds and that the exception

provided for in regulation 7(3) did not apply. It was noted that knowledge o f  the tenets

o f the Catholicism would be required only for a small portion o f the advice dispensed

by a pastoral care teacher, and that a swap with a colleague who was familiar with such

matters could be arranged to cover the gaps in the qualification o f the teacher. The EAT

upheld this finding, and thus it was held that Mr McNab had experienced direct

discrimination.'^' If we return to the McKeever decision, had the school sought to rely

on section 37(1) to defeat M cKeever’s claim o f direct discrimination, it is submitted

that the requirements in the Irish legislation would have presented far less o f  a
122challenge for the school to fulfil in order to establish a defence.

The issue o f indirect discrimination resulting from ethos protection was tackled 

by the Employment Equality (Sexual Orientation) Regulations 2003. These regulations 

prohibit measures that put gay and lesbian workers at a particular disadvantage. 

However, the measures also contained an exception for the protection o f  religious 

interests. They provided in regulation 7(3) that where the employment “is for the 

purposes o f an organised religion”, an employer could impose a requirement such as 

one related to sex or sexual orientation, so as to comply with the doctrines o f the 

religion, or because o f the nature o f the employment and the context in which it is 

carried out, to avoid conflicting with the strongly held religious convictions o f a 

significant number o f the religion’s f o l l o w e r s . I n  R (Amicus) v Secretary o f  State for 

Industry and Commerce, t h e  Court held that the exception would apply to a limited 

number o f posts related to the promotion or representation o f religion, i.e. clergy. 

Richards J stated that the provision was not applicable to “religious organisations” , such 

as faith schools or religious nursing homes. Therefore, this limited provision would 

pennit a mosque to refuse to employ a female or homosexual imam. However a Muslim

C oen, note 100, at 463, states that the decision can be w elcom ed “on the basis that it show s a 
w illingness on the part o f  the tribunals to look behind the necessity  o f  a GOR [genuine occupational 
requirement]”.

It is o f  som e interest that section 37(1) o f  the Em ploym ent Equality A cts was not used by the school 
as an answer to the charge o f  discrimination in the M cK eever case. It might have been argued that in 
accordance with section 37(1 )(a) it was reasonable to prefer another candidate in order to maintain the 
religious ethos o f  the school. It is doubtful that the section 3 7 (l)(b ) exem ption could have been relied on 
in this case. A s noted by Bolger, note 21, at 51, “ the sim ple fact o f  som eon e’s religious b e lie f  or outlook, 
or lack o f  it, might not be sufficient” . Instead, it is more likely that the em ployer “w ould have to show  
that the em ployee w as engaging in som e sort o f  conduct that had actual adverse im plications for the ethos 
o f  the institution”.

This is now incorporated in the Equality A ct 2010, Schedule 9, Part 1, paragraph 2.
[2007] ICR 1176.
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school would not be permitted to discriminate in relation to the hiring of a homosexual 

teacher.

In summary, the UK position is more restrictive than the Irish one as there is no 

broad pennission to take action reasonably necessary to prevent the undermining of 

religious ethos. In the UK, tighter legislative language combined with the fetters of 

Regulations outlawing discrimination on grounds that commonly clash with religion 

ensure that there is less scope for protection of religious ethos.

(iii) Ethos Protection and Accommodation of Islam

It is submitted that as a matter of EU law, Ireland is clearly in breach of its obligations 

in the implementation of the Employment Equality Directive. However, it is more 

difficult to state whether, as a matter of principle, the ethos protection in Ireland is too 

broad. The main thrust of this analysis of the law is to discern the existing level of 

accommodation of Islam in the Irish workplace and to make recommendations in line 

with reasonable accommodation, rather than to state in the abstract whether religious 

ethos employers should be pennitted to discriminate against certain groups of 

employees. Therefore, to commence with an analysis of the implications for Muslims of 

provisions such as section 37(1), the position of two employees must be distinguished: 

the Muslim employee in an Islamic religious, educational or medical institution, and the 

Muslim employee in a non-Muslim institution.'^^

The Mushm employee who is successful in getting a job in the Muslim national 

school may first of all have benefitted from the section 37(l)(a) exemption, and have 

been preferred over another candidate. Secondly, he or she will presumably be able to 

freely express his or her religion in the workplace, as there is harmony between 

individual faith and institutional ethos. The employee is obliged to deal with the 

consequences of section 37(1 )(b), which when applied to the case of an Islamic 

“religious, educational or medical institution” may be severe. For instance, apart from 

the obvious example of a teacher who leads an openly gay lifestyle, a Muslim teacher 

who drinks alcohol or gambles, or offends any of sharia law’s many moral precepts 

might legitimately be dismissed if this is reasonably necessary to prevent the

This distinction is a vital one in Ireland when it is borne in mind that a M uslim  person who qualifies 
as a teacher may prefer his or her chances in seeking a job  in the pool o f  the 2,841 Catholic schools, 
rather than in one o f  the 2 M uslim  primary schools. See Chapter 8, Part II.

342



126undennining o f  the ethos o f the school.

Turning to consider the MusHm teacher seeking a position in an Irish school or 

hospital having a Catholic ethos, it is submitted that the section 37(l)(a) exemption 

could result in preference for Roman Catholic candidates. In the IHRC forum which 

explored these issues, it was strongly denied that denominational schools were 

implementing discriminatory p o l ic ie s .H o w e v e r ,  discrimination was found in the 

McKeever case, when it was held that the candidate’s religion was a factor which 

influenced the Board o f Management in retracting a job offer. The ability to give 

preference to a co-religionist is important for the survival o f an institution’s ethos. 

However, it may be an especially problematic issue for a Muslim teacher who is faced 

with the monopoly o f the Catholic Church in the job market, this having potential 

implications for the constitutional right to work. Assuming the teacher secures a 

position in the school, the issue o f manifestation o f faith in the workplace is in play. As 

outlined previously, there are conscience concerns for those teachers who cannot avoid 

teaching an integrated curriculum. It might be argued that these teachers have freely 

contracted to carry out duties that include conveying the Church’s mission to the pupils. 

However, this overlooks the monopoly argument. In tenns o f pemiission to wear 

headscarves and generally practice Islam, it is doubtful that a Catholic school could 

successfully inhibit Islamic practices among teachers by invoking the section 37(1 )(b) 

exemption, as practices such as wearing the headscarf are not necessarily inimical to the 

prevailing Catholic e t h o s . A  principle o f religious neutrality in State schools may 

influence a Court to give its imprimatur to a measure preventing the teacher from 

wearing her s c a r f H o w e v e r ,  in Ireland, there is no equivalent p r i n c i p l e . F i n a l l y ,  

the Muslim employee will also be answerable to the demands o f the Catholic ethos

There is som e protection for the em ployee in that the judiciary has assum ed the right to determine 
what is reasonably necessary to protect ethos, and have p ledged to be aware o f  the need to reconcile the 
various constitutional rights involved. See the E m plovm ent E qu a lity  R eference  case [1997] 2 IR 321, at 
359.

Dr Thomas Grenham o f  Mary Immaculate Teacher Training C ollege stated:
Teachers are not discriminated against on the grounds o f  religion or faith perspective when  
applying for positions in denom inational schools. D enom inational schools encourage diversity and 
genuine difference amongst faculties and sta ff  

See R eligion  & E ducation: A Human R ights P erspective , note 102, at [209].
This much has been confirm ed by the C ouncil o f  the Joint M anagerial B ody/A ssociation  o f  

M anagem ent o f  Catholic Secondary Schools (JM B /A M C SS) in the case o f  the right o f  pupils to wear 
religious sym bols in Irish classroom s. See Chapter 8, Part II.
'■* See D ahlab  v Sw itzerlan d  Application N o. 42393 /98 , 2001-V  ECHR 449 , D ecision  o f  15 February 
2001, discussed in Chapter 4.

The niqab  is more problematic, and there could be an apprehension that a teacher wearing the niqab  
risks undermining the ethos o f  the school. See Chapter 1, Section 4.2.
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lifestyle requirements, overlapping with Islam on matters such as sexual orientation.

2. THE EQUAL STATUS ACTS 2000-2011

2.1 Scope and Application of Prohibition on Discrimination

The Equal Status Acts prohibit direct and indirect discrimination on the same nine 

grounds as the Employment Equality Acts. The religious ground is defined under 

section 3(2)(e) o f the Acts as “that one person has a different religious belief from the 

other, or that one has a religious belief and the other has not” .'^' The Equal Status Acts 

apply to people who buy and sell a wide variety o f goods, and use or provide a wide 

range o f services (including public services like welfare, health, and services provided 

by the Department of Health); obtain or dispose o f accommodation; and attend or are in 

charge o f educational establishments. Under section 3(1 )(a) o f the Acts, direct 

discrimination is made out where a person is treated less favourably than another person 

is, has been or would be treated in a comparable situation on any o f the discriminatory
132grounds. Under section 3(1 )(c), indirect discrimination occurs when an apparently 

neutral provision puts a person covered by a protected ground at a particular 

disadvantage compared with other persons. A complaint o f indirect discrimination can 

be defeated where it is established that the “provision is objectively justified by a 

legitimate aim and the means o f achieving that aim are appropriate and necessary” . 

Furthermore, it is worth noting that reasonable accommodation for disabled people is 

stipulated in section 4 o f the Acts, which provides:

(1) For the purposes o f this Act discrimination includes a refusal or failure by 

the provider o f a service to do all that is reasonable to accommodate the needs 

o f  a person with a disability by providing special treatment or facilities, if 

without such special treatment or facilities it would be impossible or unduly 

difficult for the person to avail him self or herself o f the service.

(2) A refiasal or failure to provide the special treatment or facilities to which

Section 2(1) o f  the A cts specifies that “religious b e lie f ’ includes religious background or outlook.
W hich ground; (i) ex ists, (ii) existed  but no longer exists, (iii) may exist in the future, or (iv) is 

imputed to the person concerned.
Section 3 (3A ) o f  the A cts provides that in any proceedings statistics are adm issible for the purpose o f  

determ ining whether indirect discrimination has occurred.
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subsection (1) refers shall not be deemed reasonable unless such provision would 

give rise to a cost, other than a nominal cost, to the provider o f the service in 

question.

Certain provisions in the Acts have a particular relevance to the provision o f 

education and others are relevant to healthcare services, and these provisions shall be 

considered in turn.

2.2 Equality in Educational Provision

Section 7(2) o f the Equal Status Acts concerns educational establishments,'^^ and 

provides:

An educational establishment shall not discriminate in relation to—

(a) the admission or the tenns or conditions o f admission o f a person as a 

student to the establishment,

(b) the access o f a student to any course, facility or benefit provided by the 

establishment,

(c) any other term or condition o f participation in the establishment by a 

student, or

(d) the expulsion o f a student from the establishment or any other sanction 

against the student.

This prohibition on discrimination is subject to exceptions, notably pennission for a 

preferential admissions policy. Under section 7(3)(c) o f the Acts, an educational 

establishment does not discriminate:

where the establishment is a school providing primary or post-primary education 

to students and the objective o f the school is to provide education in an 

environment which promotes certain religious values, it admits persons o f a 

particular religious denomination in preference to others or it refuses to admit as a

This term is defined in section 7(1) to cover preschool services, primary or post-primary schools, 
institutions providing adult, continuing or further education, universities and other third-level institutions, 
whether or not supported by public funds.
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student a person who is not o f that denomination and, in the case o f a refusal, it is 

proved that the refusal is essential lo maintain the ethos o f the school.

Admissions crises have cropped up in the last decade, and thus this admissions 

exception has been thrust into the spotlight, as considered fijrther in Chapter 8. A t this 

juncture, it is important to note the instruction to educational establishments to respect 

equality precepts.

While cases o f direct discrimination in the field o f educadon are likely to be 

rare, it is the indirect discrimination provisions which may come to prominence in 

cases involving Muslims, for example, when a school imposes an apparently neutral 

uniform or break policy which puts Muslim students at a particular disadvantage. In 

this regard, neither the Equality Tribunal nor the courts have decided any such cases 

concerning discriminadon on grounds o f religion in the field o f education. However, 

there have been cases o f indirect discrimination in the field o f education involving 

other protected grounds which shed light on how a claim might run.

In the Circuit Court decision o f Christian Brothers High School v S t o k e s the 

mother o f a Traveller child contended that a rule in the school’s admissions policy 

giving preference to boys whose fathers had attended the school discriminated against 

Travellers given the historical fact that very few Travellers had gone on to second level 

education in the past. Teehan J accepted that the rule placed Travellers and immigrants 

at a disadvantage. However he went on to hold that the rule was justified by the 

school’s legitimate aim o f supporting the family ethos within education, that it was 

appropriate having regard to the many relevant considerations o f which the school 

Board must take account and, finally, that it was necessary given the role o f  the 

school’s past pupils’ union in supporting the s c h o o l . T h e  case is currently under

The existence o f  single sex  schools is also protected. Furthermore, the Em ploym ent Equality A cts  
1998-2011 hold that certain religious, educational and m edical institutions may reserve places on  
specified  vocational training courses and schools o f  nursing in such numbers (as seem  necessary to the 
relevant M inister) to ensure the availability o f  nurses and primary teachers (Section 12(4)).

25 July 2011, Teehan J. See Barry R oche, “School w ins appeal in action over adm issions” The Irish  
Times, 26 July 2011 and “Traveller school appeal delayed” The Irish  Times, 24 September 2011.

In the Equality Tribunal, the school w as unsuccessful: D E C -S 2010-056. The Director o f  the Equality  
Tribunal explained in his decision;

I do not consider that g iving a blanket priority in adm ission to children is appropriate (i.e . 
proportionate) or necessary, for the fo llow ing reasons;
1. The priority applies to the children o f  all past pupils, irrespective o f  the actual level o f  current 
engagem ent o f  the father with the school. In many cases therefore, the means w ould not ach ieve  
the aim.
2. There are other w ays o f  achieving this aim w hich w ould not disadvantage children w hose
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appeal to the High Court.

As explained previously, restrictions on headscarves are generally characterised 

as indirectly discriminatory on the religion g r o u n d , a n d  therefore a school will have 

to objectively justify the requirement by a legitimate aim and demonstrate that the 

means of achieving that aim are appropriate and necessary. In cases where a school 

seeks to refuse admission to a pupil who is wearing a hijab, it might seek to additionally 

rely on the Section 7(3)(c) exemption. However, as the Irish Council for Civil Liberties 

(ICCL) argued in its policy paper, it is difficult to see how “a small number of children 

wearing hijabs could undermine a denominational school where the other pupils were 

of that denomination and the school was pemiitted to continue with its own in-school 

religious practices” . T h e  niqab is generally perceived as more problematic. In line 

v/ith the comments made in the context of the workplace, it is submitted that in general, 

the more “extreme” '"'® a headscarf is, the less likely it is to be accepted in the 

classroom. In this regard, the ICCL acknowledge that “it could be argued that 

prohibiting the niqab/burqa for communications reasons could be justified in an 

education setting”.

2.3 Equality in Healthcare Provision

The Equal Status Acts prohibit discrimination on the part of those who dispense health 

services. The legislation contains a number of exemptions relevant to this field of 

application. Under Section 16(2), treating a person differently does not constitute 

discrimination where the person:

(a) is so treated solely in the exercise of a clinical judgment in connection with

fathers did not attend the school, such as organising a past pupils’ union, by the activities o f  a 
parents’ association etc.
3. The impact on Travellers is disproportionate to the benefit o f  the policy.

It is noteworthy that the Equality Tribunal thought o f  creative solutions w hich w ould accom m odate the 
boy, and yet not pose undue hardship for the school.

See Chapter 2, Part I for an explanation o f  the concept o f  indirect discrimination.
ICCL Policy Paper on “The Veil in Irish Schools: An E quality  an d  Human R ights A nalysis"  

(Septem ber 2010), at [3 .1 1].
A term used by Christian Jopkke, Veil: M irror o f  Iden tity  (Polity Press, 2009), in Chapter 4: The 

Extreme H eadscarf in Multicultural Britain.
N ote 139, at [4.5]. H ow ever, the Council also expresses concern about the potential lack o f  an 

educational alternative for a pupil if  they are refused entry to a school for wearing the niqah/burqa. The 
ICCL calls on school patrons and educational managem ent body to engage in a dialogue paying due 
regard to human rights principles with religious leaders from M uslim  com m unities to try and develop a 
mutual understanding on this issue.
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the diagnosis o f illness or his or her medical treatment, or

(b) is incapable o f entering into an enforceable contract or o f giving an informed 

consent and for that reason the treatment is reasonable in the particular case.

In a publication produced in partnership with the HSE and the Department o f  Health 

and Children entitled “Equal Status Acts 2000 to 2004 and Provision o f Health 

Services”,'"'^ the Equality Authority stated:

These exemptions apply on a case by case basis and cannot be used to justify a 

general practice, policy or approach. Any reliance on the infonned consent 

exemption must show that the different treatment is reasonable because o f the 

person’s inability to give infonned consent.''*^

This inteipretation o f the exemption seems reasonable, insofar as physicians ought to 

have legal protection for treating individuals differendy. However, this should not 

justify a blanket policy in respect o f a particular category o f person.

It is notable that there is no ethos exemption for hospitals, a striking omission 

when it is observed that there is an exemption concerning admission policies in 

educational establishments.'"''' To return to the case o f the unmarried couple who were 

refused fertility treatment by Dr B o y l e , h a d  they brought a claim o f discrimination on 

the ground of their civil status, the Galway Clinic would not have had a defence o f 

preservation o f religious e t h o s . I t  might be argued that the legislation is out o f kilter 

with the rest o f  the equality scheme, when one considers the importance to religious

E qual Status A cts  2000  to 2004 an d  P rovision  o f  H ealth  Services  (Equality Authority, 2005).
Ibid, at 10.
See Section 7 (3 )(c) o f  the A cts discussed in Section 2.2 above. H ow ever, section 6 w hich outlaws 

discrimination in the disposal o f  prem ises and provision o f  accom m odation provides protection, the 
scope o f  w hich is not clear, in subsection 5 thereof, for prem ises or accom m odation reserved for a 
religious purpose;

Where any prem ises or accom m odation are reserved for the use o f  persons in a particular category 
o f  persons for a religious purpose or as a refuge, nursing hom e, retirement hom e, hom e for 
persons with a disability or hostel for h om eless persons or for a similar purpose, a refusal to 
dispose o f  the prem ises or provide the accom m odation to a person w ho is not in that category does 
not, for that reason alone, constitute discrimination.

See Section 1.3.
A lthough the doctor could potentially have challenged the constitutionality o f  the Equal Status A cts 

on Q u in n ’s Superm arket grounds, i.e. that the A cts failed to accom m odate his religious beliefs. See  
Chapter 5 generally for a discussion o f  the requirements o f  Q u in n ’s Superm arket.
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orders o f delivery o f a particular fonn o f healthcare.'"'^ As our Muslim population 

increases, it is possible that clinics with an Islamic ethos shall be opened. Is it the case 

that it will not be possible for practitioners who operate such clinics to refuse to treat a 

lesbian couple who are starting a family?

Returning to the main thrust o f the Equal Status Acts -  to combat discrimination — 

all healthcare service providers who treat Muslim patients in a less favourable manner 

on the religious ground face potential admonishment in the Equality Tribunal. While 

there are no reported decisions on the question o f religious equality in hospital settings, 

it is foreseeable that claims alleging a lack o f religious sensitivity to the needs o f 

Muslims will be brought. As argued in the context of education, cases o f indirect 

discrimination contrary to section 3(1 )(c) o f the Acts are likely to arise, in 

circumstances where an apparently neutral hospital measure or practice is difficult for a 

Muslim patient to satisfy and puts them at a particular disadvantage. For instance, the 

family members o f a deceased Muslim person might take a case against a hospital in 

relation to its policy on the treatment o f corpses and release for burial. The service 

provider will have indirectly discriminated unless the provision, practice or requirement 

is objectively justified by a legitimate aim and the means o f achieving that aim are 

appropriate and necessary.

III. EU EQUALITY MEASURES AND REASONABLE ACCOMMODATION 

I. THE EMPLOYMENT EQUALITY DIRECTIVE

It is submitted that an opportunity to extend the concept o f reasonable accommodation 

beyond the disability ground was lost in the adoption o f the Employment Equality 

Directive.'"'^ However, several commentators have examined the extent to which the 

concept is already required and may in the future be concretely articulated.

In the context o f employment, Vickers acknowledges the potential difficulties for 

employers which reasonable accommodation may involve but, reviewing the 

introduction o f the concept in the US, observes that “a duty to accommodate religion

See also the em phasis laid on importance o f  preservation o f  religious ethos in Supreme Court cases 
such as R e A rticle  26  an d  the E m ploym ent E quality  B ill 1996  [1997] 2 IR 321 and C am paign to Separa te  
Church an d  State v M in ister f o r  E ducation  [ 1998] 3 IR 321.

The Racial Equality D irective is sim ilarly limited. H ow ever, as explained in Part I, this directive 
im plem ents the principle o f  equal treatment in respect o f  racial and ethnic origins, rather than religion, 
and is therefore not considered in this section.
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can be viewed as an essential element o f protection against religious discrimination” .*''̂  

Vickers points to ECtHR cases as providing guidance for the CJEU in potentially 

recognising a duty o f reasonable acc o m m o d a tio n .F u rth e rm o re , it should be noted 

that in the case o f  Vivien Prais v Council o f  the European Communities, t h e  ECJ'^^ 

adopted reasoning “surprisingly close to the concept o f reasonable accommodation”.''^ 

The case concerned a candidate in an open competition organised by the Council o f the 

European Communities. The date o f the examination coincided with a religious day of 

obligation for the candidate. Her request to sit the test on another day was rejected, and 

she alleged discrimination. The Court did not accept her argument, but nonetheless 

com mented that “it is desirable that an appointing authority infomis itself in a general 

way o f dates which might be unsuitable for religious reasons, and seeks to avoid fixing 

such dates for tests” . S t r e s s i n g  the need to consider faith requirements when adopting 

apparently neutral measures is a hallmark o f reasonable accommodation.

Moreover, under the indirect discrimination provision in the Employment 

Equality Directive, justification involves a proportionality test,’^̂  and it has been 

observed that Canadian decisions on religious freedom incorporate reasonable 

accommodation as part o f the Oakes proportionality test. Courts have held that to 

im pair the freedom o f religion in the least intrusive way (the “minimal im painnent” 

test) amounts to placing a duty on the State to accommodate religious differences to the 

point o f  undue h a r d s h i p . I t  is clear that in the European context, in carrying out a 

proportionality analysis under the directive, the issue o f reasonable accommodation 

may similarly arise. Bribosia, Ringelheim and Rorive pose some questions in this 

regard;

V ickers, note 16, at 20. She com m ents, at 21, that since Article 9 ECHR protects not only religious 
b e lie f  but also religious practice, “it is likely  that, as in the U S, a form o f  reasonable accom m odation w ill 
be needed to protect religious practice” . See also Lisa W addington and Aart Hendriks, “The Expanding 
C oncept o f  Em ploym ent D iscrim ination in Europe: From Direct and Indirect D iscrim ination to 
R easonable A ccom m odation Discrim ination” (2002) 18 In ternational Journal o f  C om parative L abou r  
L aw  a n d  Indu stria l R elations  403.

T hese cases are considered in Chapter 4.
C ase 130/75, [1975] ECR 1589.
The European Court o f  Justice, w hich w as the former name o f  the Court o f  Justice o f  the European  

U nion (CJEU).
Pierre B osset and M arie-Claire Foblets, “A ccom m odating diversity in Quebec and Europe: different 

legal concepts, similar results?” in. Institu tional A ccom m odation  a n d  the C itizen, Trends in Social 
C ohesion , N o. 21 (Strasbourg, C ouncil o f  Europe, 2009) 37, at 59.

C ase 130/75, [1975] ECR 1589, at [18].
See Part I o f  this Chapter.
See Chapter 3, Part II.
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Does a measure entailing a specific disadvantage for people o f a certain religion, 

but pursuing a legitimate aim, pass the proportionality test if  it can be shown that 

a reasonable accommodation would avoid the hann caused to these individuals? 

... In other words, when the possibility o f a reasonable accommodation occurs, 

could it neutralize the justification o f the indirect discrimination?'^^

It is submitted that either future amendment o f the directive, or a definite articulation by 

the CJEU of the “reasonable accommodation” principle, would go a long way towards 

improving the respect for religious practices o f Muslim employees which do not pose 

“undue hardship” on employers. Beyond employment, it is arguable that the proposed 

horizontal equality directive should also contain a reasonable accommodation 

requirement so that in accessing goods and services, Muslims are accommodated in the 

practice o f their faith, up to the point o f undue hardship.

2. DOMESTIC EQUALITY LEGISLATION

2.1 The Employment Equality Acts 1998-2011

As outlined above, the Employment Equality Acts 1998-2011 provide quite 

comprehensive protection for employees who allege direct and indirect discrimination 

on the ground o f religion. Thus far, the Equality Tribunal has primarily dealt with cases 

o f alleged direct discrimination. Experience from the UK demonstrates that indirect 

discrimination is likely to be a growth area, and future cases will centre on whether a 

measure pursues a legitimate aim and whether the means o f achieving that aim are 

appropriate and necessary. In addition, the genuine occupational requirement exemption 

in section 37(2) o f the Acts will provide the employer with the potential to justify a

See Emmanuelle Bribosia, Julie Ringelheim and Isabelle Rorive, “Reasonable Accommodation For 
Religious Minorities: A Promising Concept For European Antidiscrimination Law?” (2010) 17(2) 
M aastricht Journal o f  European and Com parative Law  137, at 157-158, where the authors also provide 
an example involving Islam:

For instance, a regulation in a chemical laboratory may prohibit the wearing o f  any headdress and 
require the wearing o f  a special apron for security reasons. This ‘apparently neutral’ regulation has 
the effect o f  placing Muslims wearing a headscarf at a disadvantage. While it undoubtedly pursues 
a legitimate objective, is it ‘appropriate’ and ‘necessary’ if the wearing o f  a fireproof headscarf 
would allow reconciling the security mandate with the practice o f  religion?

Vickers, note 16, at 22 also concludes that it is arguable that the Employment Equality Directive creates 
an indirect duty to make reasonable accommodation and that the extent o f  this duty will be determined by 
the scope o f  the justification defence available in indirect discrimination cases. In interpreting 
“justification” under the directive, courts will need to respect the rights o f  religious employees, while not 
placing an overly onerous duty o f  accommodation on employers.
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difference in treatment on the religion ground. Finally, the fate o f  the section 37(1) 

exemption hangs in the balance, with pressure mounting for repeal o f  the provision. As 

discussed above, its tenns provide strong legislative protection o f  religious ethos in 

religious, educational or medical institutions, which might present few problems for an 

employee when his or her faith and private life accords with the ethos o f  the particular 

institution, but which is a cause for concern when there is a mismatch; an increasingly 

common phenomenon in a multi-religious, and in sectors, a-religious society whose 

public institutions such as schools still experience the dominance o f  the Catholic 

Church.

Som e UK commentators believe that the 2003 Regulations indirectly require an 

employer to make an effort to accommodate the religious needs o f employees, as failure 

to do so might amount to a complaint o f  indirect discrimination that would require
158justification. Furthermore, it has been seen that in the cases involving time o ff  for 

religious observance and religious sym bols, the UK Employment Tribunals have laid 

emphasis in their proportionality analyses on whether the employer had made an effort 

to find a solution that would reasonably accommodate the e m p l o y e e . F r e e d l a n d  and 

Vickers have commented that determining the proportionality o f  otherwise indirectly 

discriminatory employment requirements is likely to be one o f  the key issues facing 

Employment Tribunals in the interpretation o f  the Regulations.'*’®

In the Irish legal system too, the proportionality o f  measures is likely to be the 

crucial question. As noted by Sossin, whereas issues relating to religion in the

See Aileen McColgan, Discrimination Law: Text, Cases and Materials (2"“* ed, Hart Publishing, 
2005), at 657. See also Freedland and Vickers, note 119, at 622, in respect of working hours;

For example, with regard to requests to accommodate different working hours as well as 
attempting to accommodate requests based on religion, employers also need to try to 
accommodate requests for flexible working made by working parents or carers. Thus, an 
employee may ask not to work on Sundays for religious reasons. Another employee may ask not 
to work on Sundays for childcare reasons. Refusal to accommodate such requests could lead to 
indirect discrimination, on grounds o f religion and gender respectively.

In Azmi, it was noted that the Council had considered alternative ways to accommodate the claimant, 
including suggestions that she use a screen; that she remain with her back to the teacher; that she remove 
the target group from the classroom; that she use more hand and body gestures; or that the timetable be 
changed so that she only taught with female teachers. [2007] ICR 1154, at [73].

Freedland and Vickers, note 119, at 608-609:
If they find discriminatory requirements to be justified too readily they will undermine the 
effectiveness of the Regulations to protect against unfair treatment. On the other hand, in 
assessing proportionality they will need to balance not only the size and resources of the 
employer, but also the needs o f other groups at work, such as the interests o f those who have no 
religion. Added into the equation in assessing proportionality will be the need to give due regard 
to the right to freedom of religion o f employers and staff This right is both positive and negative, 
in that it protects those who have a religion and those who do not, and is both an individual and a 
group right, hence it may apply to both employer and employee.
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workplace may arise as a matter o f constitutional law, human rights law, or labour law, 

the approach o f reasonable accommodation “provides a unifying thread” for the 

regulation o f religion in the workplace in Canada.’^' On a legislative level, employment 

equality legislation currently imposes a requirement on the employer to take appropriate 

measures to accommodate a disabled employee unless this imposes a disproportionate
I  ft" }burden on the employer. The legislation could be amended to incorporate a specific 

requirement to reasonably accommodate religion, which would bring it into line with 

the US Civil Rights Act 1964,'^^ and also Canadian legislation such as the Ontario 

Human Rights Code.'^'^ Even if  such an amendment project is not embarked upon by 

the Oireachtas, it is submitted that the existing indirect discrimination provisions of the 

Acts may be interpreted by the Equality Tribunal and by the courts so as to incorporate 

a duty o f reasonable accommodation. It is open to the Irish courts to take their cue from 

the UK Employment Tribunals and to hold that an em ployer’s actions are more likely to 

be censured where there has been no attempt to reasonably accommodate the faith 

requirements o f the employee. However, an argument against such interpretation lies in 

the fact that the Oireachtas only imposed a duty o f reasonable accommodation on 

employers in relation to cases o f disability, which therefore implies that to create a duty 

in relation to other grounds, including religion, is to subvert the intention o f the 

legislature.

2.2 The Equal Status Acts 2000-2011

It is submitted that in parallel with the proposed legislative reforms affecting 

employers, the Oireachtas could amend the Equal Status Acts and impose upon service- 

providers a requirement to take appropriate measures to accommodate, not only the

Lome Sossin, “God at Work: Religion in the Workplace and the Limits o f  Pluralism in Canada” 
(2009) 3 Comparative Labor Law and Policy Journal 485, at 499.

Section 16(3) Employment Equality Acts 1998-2011.
Title VII o f  the 1964 Act prohibits discrimination, including religious discrimination, in the 

employment sphere. Title VII was amended in 1972, to provide a duty “to reasonably accommodate to an 
em ployee’s or prospective em ployee’s religious observance or practice without undue hardship on the 
conduct o f  the employer’s business”. See Title 42, Chapter 21, Subchapter VI, § 2000e(j), available at 
http://www.law.cornell.edu/uscode/42/usc_sec_42_00002000— eOOO-.html (visited 30 December 2011).

Section 11(2) o f  the Code provides:
The Commission, the Tribunal or a court shall not find that a requirement, qualification or factor 
is reasonable and bona f id e  in the circumstances unless it is satisfied that the needs o f  the group o f  
which the person is a member cannot be accommodated without undue hardship on the person 
responsible for accommodating those needs, considering the cost, outside sources o f  funding, if  
any, and health and safety requirements, if  any.
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disability o f their service-users, but also their religious beliefs. Alternatively, the 

existing discrimination provisions o f the Acts might be interpreted by the Equality 

Tribunal and by the courts so as to incorporate a duty o f reasonable accommodation. In 

this regard, whether measures are “appropriate and necessary” to achieve a legitimate 

aim is the key question in objective justification a n a l y s i s . W h e n  the relevant dispute 

resolution body considers whether an educational establishment, or a healthcare 

provider has discriminated against a student, or a patient, is submitted that there should 

be inquiries into whether the school or the hospital made an attempt to accommodate 

the student, and whether there are other ways o f achieving the legitimate aim.'^^

The foundational constitutional law and legislative equality precepts relevant to 

the thesis o f reasonable accommodation have now been set out. Therefore, in the three 

chapters which follow, there shall be a more in-depth discussion o f the three fields of 

application for reasonable accommodation; employment, education and healthcare.

See Section 2.1 o f  this Part.
H ow ever, as conceded above, given that the duty o f  reasonable accom m odation w as expressly  

provided for by the Oireachtas only in relation to cases o f  disability, this may im ply that the duty cannot 
exist in relation to other grounds, including religion.
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Reasonable Accommodation of Islam in Employment

“Qui orat et laborat, cor levat ad Dominum cum manibus” '

Introduction

The theme o f religion in the workplace has become extremely topical in recent times. 

Hicks suggests several reasons to why this area o f law has grown in prominence. First, 

he points to increased immigration and greater religious diversity in society in general. 

Secondly, as the standard o f living increases in a society, people expend less effort in 

attaining basic needs, and so begin to attempt to fulfil other needs, notably spiritual 

needs.^ Thirdly, he notes the increased presence o f women in the workplace and the 

findings that show women are more likely than men to discuss religion while at work."^ 

Finally, an increase in working hours means that workers find it more difficult to meet 

the requirements o f their religious faith.^

Many employment cases attracting attention involve Islam. Berthou notes the 

inevitability o f this, given that Islam regulates the detail o f everyday life.^ Freedland 

and Vickers note that when national legal systems regulate religious expression in the

' “A nyone w ho prays w hile working lifts his heart to God with his hands.” Quoted in Reinhold Fahlbeck, 
“Ora et L abora  -  On Freedom o f  R eligion  at the Work Place: A  Stakeholder cum  Balancing Factors 
M odel” (2004) 20 In ternational Journ al o f  C om parative  L abou r L aw  a n d  Industria l R elations  27, at 28.
 ̂ D ouglas A . Hicks, R eligion  an d  the W orkplace: P luralism , Spirituality, L eadersh ip  (Cambridge 

U niversity Press, 2003), at 30.
 ̂ Ibid, at 36.
Ibid, at 40.

 ̂ Ibid, at 46. Hicks states, “spiritual and religious concerns may be more likely to surfacc in the 
w orkplace w hen people have little time or energy to take them anywhere else”.
 ̂ Katell Berthou, “The Issue o f  the Voile in the W orkplace in France: U nveiling D iscrim ination” (2005) 

21 In tern ational Journal o f  C om parative  Labour L aw  a n d  Industria l R elations  281 , at 283. Furthermore, 
Seifert points to an increased w illingness on the part o f  immigrants to engage the assistance o f  the legal 
system  in order to affirm their religious freedom. A chim  Seifert, “R espectful R elig ious Pluralism in the 
W orkplace” (2003-2004) 25 C om parative  L abor Law  an d  P o licy  Journal 463, at 463.
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workplace “they are really defining several very large things”/  The authors continue:

They are, in an obvious way, defining their approach to the personal work 

relationship in respect o f religion. But they are also defining the place of religious 

expression in the very conception o f the employer, that is to say the employing 

enterprise or the employing institution. They are answering the question: How far 

and in what circumstances may religious expression be embodied in the 

employing organization itself? And they are, in an important way, even posing the 

question o f the role o f religious expression and religion as a whole within the 

state’s own conception o f itself*

The following analysis aims to explore in greater detail the accommodation of 

Islam in the workplace in Ireland. Part I o f this chapter examines various theories 

concerning the appropriate role o f religion in the workplace. In Part II, the focus is 

turned to Ireland’s accommodation o f Islam in employment. From the outset, it is 

important to note the distinction between public and private employers, as this has a 

definite bearing on the rights and interests at stake. Seifert notes that in several 

European countries, the issue o f Muslim headscarves and public service employees, 

especially teachers, “has become th e  symbol for a new public debate about the 

relationship between State and religion” .̂  It will become apparent that attitudes to the 

expression o f religion in the public sector o f employment often reference national 

constitutional principles and values.

Previously, it was argued that on the European stage, the ECtHR tends not to 

deliver particularly sophisticated appraisals o f the rights at stake in cases involving 

requests for accommodation o f religious practice in the w o rk p la c e .I t  was also argued 

that the European Union (EU) discrimination directives are a more promising avenue 

for accommodation, and the M ember State legislation enacted in the transposition o f the 

directives has afforded protection against direct and indirect religious discrimination for

’ Mark Freedland and Lucy Vickers, “Religious Expression In The Workplace in the United Kingdom” 
(2009) 30 Com parative Labor Law and Policy Journal 591, at 599.
* Ibid.
 ̂ Seifert, note 6, at 472. He continues:

Exercise o f religious freedom in workplaces at State institutions is not only a question of  
reconciling the conflicting interests o f  the employee and the operational interests o f  the State. The 
neutrality o f  the State vis-a-vis the different religious beliefs that exist in society is at stake as 
well.

See Chapter 4, Part III.
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European citizens."

In this chapter, it will be argued that in Ireland, there is strong constitutional and 

legislative protection for accommodation o f religious practices in employment, whether 

in the private or the public sector. The issue has not yet been litigated, however, this 

protection could be utilised by individual Muslim employees in order to achieve 

concessions. The strength o f this assertion is tempered by the single significant 

religious symbol case involving the Gardai Siochana and a member o f the Sikh 

community, which experience does not inspire optimism. Aside from individuals, 

religious organisations that are employers are entitled to a strong level o f protection o f 

religious ethos, which may benefit Muslim employees in Islamic religious, educational 

or medical institutions. However, at the outset, it should be reiterated that the presence 

o f Roman Catholicism in public life'^ means that certain places o f employment, notably 

schools and hospitals, promote a Roman Catholic ethos, and it will be argued that the 

Muslim teacher or doctor is likely to come into contact with this e th o s ,re s u lt in g  in 

freedom o f conscience concerns.''*

In summary, the overall aim o f this chapter is to examine the benefits that may be 

gained for Muslim employees by the introduction o f a concept o f reasonable 

accommodation o f Islam.

1. THEORIES ON RELIGION IN THE WORKPLACE

Should an employer be required to accommodate a w orker’s religion and if  so, should 

this extend to permitting the employee to fully live out her faith in the workplace? 

Alternatively, should an employer be entitled to insist on a secular workplace, so that an 

employee must leave her religion at home every morning? Before conducting an

" See Chapter 6.
This is d iscussed in detail in Chapter 5.
The Catholic ethos in schools and in hospitals w ill be discussed in Chapters 8 and 9 respectively. 

W hereas the focus in those chapters w ill be on the treatment o f  the service-recipients; i.e. pupils in 
schools and patients in hospitals, the focus here is on the im plications for the service-providers -  the 
em ployees.

H ow ever, in a general sense, there is no equivalence o f  position between M uslim  em ployees and 
M uslim  pupils in this regard. There is more o f  a focus in Chapter 8 on the near m onopoly o f  the Catholic 
Church on Irish education w hich entails two consequences; first, it can be difficult for minorities to avoid  
infringement o f  religious conscience in the classroom  and secondly, the accom m odation o f  M uslim  
religious practices such as wearing the hijab  rests on shaky grounds. W hile there are several w orkplaces 
where a religious ethos (usually Catholic) is protected, the variety o f  em ploym ent opportunities overall 
means that the accom m odation concerns generated by this particular factor are not as significant as they 
are with regard to M uslim  children in Irish schools.
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examination o f  the relevant law in this area, it is necessary to consider the arguments 

for and against bringing one’s religion to work.

1. TAKING ONE’S “WHOLE SELF” TO WORK

It is generally accepted that for most religious people, faith is an extremely important 

element o f  their identity.’  ̂ Em ployees who feel that their religion is a fundamental 

component o f  their identity will often wish to express this in public. Should the fact that 

an em ployee has entered into an employment relationship automatically mean that she 

has given up her right to engage in religious observance?

Hicks endorses the organisational theorist Hickman’s theory o f non- 

compartmentalisation which posits the idea that “like it or not, employees bring their 

own identity, problems and beliefs to work”.'  ̂Hicks states that “religious, spiritual, and 

cultural commitment is a constitutive part o f  one’s identity that cannot be 

compartmentalized and should not be silenced from explicit expression during work 

hours” .’’ H ick’s conclusion as to the place o f  religion in the workplace is that 

em ployees should be pennitted to express their religious beliefs at work to the greatest 

possible extent.'*

This was recognised by the ECtHR in Kokkinakis v Greece Application No. 14307/88, (1994) 17 
EHRR 397, Decision of 25 May 1993, at [31], where the ECtHR stated that freedom of thought, 
conscience and religion is, “in its religious dimension, one of the most vital elements that go to make up 
the identity o f believers and their conception o f life ....”

Hicks, note 2, at 160. M itroff and Denton conducted empirical research in the US among managers and 
executives and concluded that spirituality is fundamental to the human experience and therefore should 
be part o f the organisational culture. The authors set out the main findings of their research and note that 
people do not want to compartmentalise or fragment their lives:

The search for meaning, purpose, wholeness and integration is a constant, never-ending task. It is 
also a constant never-ending struggle. To confine this search to one day a week or after hours 
violates people’s basic sense of integrity, o f being whole persons. In short, the soul is not 
something one leaves at home. People want to have their souls acknowledged wherever they go, 
precisely because their souls accompany them everywhere. They especially want to be 
acknowledged as whole persons in the workplace, where they spend the majority o f their waking 
time.

See Ian I. M itroff and Elizabeth A. Denton, A Spiritual Audit o f  Corporate America: A Hard Look at 
Spirituality, Religion, and Values in the Workplace (San Francisco, Jossey-Bass/Pfeiffer, 1999), at xv- 
xvi. The authors also note, at xviii, that there is a tendency in Western culture to view spirituality as an 
internal matter, with the result that the external dimensions of spirituality are downplayed.

Ib id,ai 172.
The guiding principle of his model is a presumption o f inclusion. However, his theory recognises that 

an employee does not enjoy unlimited rights in relation to religious freedom in the workplace. For 
example, there is no right to express religion in a way that is degrading and disrespectful to others, or to 
impose religion on others. Hicks also recognises that the legitimate end of profit-seeking of companies 
has to be considered. Ibid, at 174-175.
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At the other end o f  the spectrum, several theorists argue that religion is a private 

issue and that the workplace ought to be a secular sphere. In France, the principle o f  

Idicite militates against the expression o f  religion in the workplace. French civil 

servants are subject to “reinforced neutrality” '̂  which postulates that they must not 

wear signs demonstrating their religious affiliation. Therefore, M uslim em ployees in

France face a stark choice between manifesting faith and closing o ff  a career in the civil
20service, or contravening a tenet o f  faith in order to work in the public sector. The Stasi 

Commission  was an investigative committee set up by President Jacques Chirac to 

examine how the principle o f  lai'cite should apply in practice. The influential 2003 Stasi

Report deplored the increase in demands from certain civil servants and trainee doctors
21 22to wear religious dress. The 2004 Law banning religious symbols in schools had the

effect o f  re-igniting the drive to remove all signs o f  religious belonging from public

places o f  work. Based on a text proposed by the Haut Conseil a VIntegration  (High

Council for Integration), a Secularism Charter was drawn up in April 2007.^^ This brief

document listed rights and responsibilities for all users o f  public services {les usagers

du service public) and for workers in the public service {les agents du service public).

The Charter is clear that every public worker has a responsibility o f  strict neutrality. An

expression o f  religion by a public service worker is deemed to represent a failure o f  his

or her obligations. In the private sector too, there is little judicial sympathy for devout

Franpois Gaudu, “Labor Law and Religion” (2009) 30 Comparative Labor Law  and  Policy Journal 
507, at 516. In an opinion o f  3 May 2000, the Conseil d ’Etat (Suprem e A dm inistrative Court) delivered 
an opinion concerning civil servants which held:

[Although] civil servants in the education sector, like all other civil servants, have the freedom o f 
conscience, which prohibits religious discrim ination in access to jobs and prom otion, the principle 
o f  secularism is an obstacle to the right o f  these people to show their religious beliefs in the public 
service. No distinction should be made between civil servants with teaching duties and other civil 
servants. It results from the above that a civil servant w orking in the education sector, who 
displays her religious beliefs while carrying out her job, notably by wearing a sign showing her 
religious affiliation, is in breach o f  her obligations.

M ile M arteaux v Recteur Academ ic de Reims, Conseil d E ta t, A vis 217017, 3 M ay 2000, translated in 
Berthou, note 6, at 288.

Seifert, note 6, at 473, concludes:
Consequently, the laic model does not leave any place for a respectful religious pluralism  in 
H icks’ sense; rather, it substitutes the presum ption o f  inclusion he postulates, by a rule o f 
com plete exclusion o f religion in public sector workplaces. Individual religious freedom is 
sacrificed to the interests o f  State neutrality in a plural society.

Commission de reflexion sur I 'application du principe de lai'cite dans la Republique: rapport au 
President de la Republique, 2003, at 43, available at
http://w w w.ladocum entationfrancaise.fr/var/storage/rapports-publics//034000725/0000.pdf (visited 30 
Decem ber 2011).

As discussed in Chapter 4, Part II.
See Charte de la lai'cite dans les services publics, available at 

http://w w w.sante.gouv.fr/IM G /pdf/charte_laicite-2.pdf (visited 30 D ecem ber 2011).
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em ployees whose clothing or worship requests are opposed by an employer.^'* Two 

principles which surface regularly to justify the exclusion o f  religion from the 

workplace are the freedom o f  contract and freedom to resign principles. These shall be 

considered in turn.

2. FREEDOM OF CONTRACT

In several employment law decisions, the existence o f a contract o f  employment 

effectively trumps the right o f  an em ployee to manifest his or her religion in the 

workplace. For example, it was seen that in the decision o f X v  United Kingdom , known
25as Ahmad, the European Com m ission o f  Human Rights stated that the applicant was a 

person with “special contractual obligations”,̂  ̂ and the ILEA was “in principle entitled 

to rely on its contract”. Evans observes that it is reasoned that applicants have 

“voluntarily agreed to forgo their right to religious freedom”, and “there is no breach o f  

religious freedom, as long as it is possible to change the situation”.̂ * Evans points out 

that there is some justification for this approach, as it “respects the autonomy o f  

individuals who are given the opportunity to make choices, as long as they are prepared 

to live with the consequences o f  their decisions”.‘ It is questionable, however, whether 

an em ployee should have to make this choice when entering into an employment 

relationship.^®

■'* Berthou, note 6, at 304-305, discusses several cases in which lower courts have been asked to 
adjudicate on the fairness of dismissals of employees wearing headscarves. The case of Ste Milhac Nord  
V Meraly, Cour d ’Appel Saint Denis de la Reunion, 9 September 1997 concerned the dismissal o f a shop 
assistant in a clothing store for not fitting in with the "fashionable atmosphere of the shop” . The 
employers maintained that the headscarf was contrary to “the expectations of a young and modern 
clientele”. The Court found that the dismissal had been fair and stated;

[T]he employer himself can be the only true judge of whether the appearance of a shop assistant 
who comes into contact with the customers is acceptable. However, a request to remove certain 
attire must be in accordance with public order and good custom and based on objective grounds 
related to the company’s interest.

X y  United Kingdom  Application No. 8160/78, (1982) EHRR 126, Commission Decision o f 12 March 
1981. See Chapter 4, Part III for detailed discussion o f this case.

lbid,&\.{\2].
^U bid,a\.[\3],

Carolyn Evans, Freedom o f  Religion under the European Convention on Human Rights (Oxford 
University Press, 2001), at 127.

Ibid. Evans states that individuals should not be placed in a position where “they are forced to comply 
with the tenets o f their religion, even if they prefer, for example, to take up a job that required them to 
work on their Sabbath day”.

See Fahlbeck, note 1, at 47-48;
The very idea that [fundamental rights and freedoms] are negotiable at individual employee level 
might seem horrendous. People looking for a job are often in a vulnerable position. More often 
than not they are faced with a situation where they have no real freedom of contract. More often
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First, entering into an employment relationship is not really a choice for the 

average person. It goes without saying that the majority o f  citizens rely on employment 

o f  some sort in order to sustain an adequate standard o f  living. An em ployee is often in 

a vulnerable position when presented with the terms o f  an employment contract. Morris 

highlights that there is authority that ECHR rights can be waived if  the waiver is 

unequivocal and obtained freely and without constraint.^' However, in the context o f  an 

employment relationship, it is possible to argue that the “inequality o f  bargaining power 

inherent in the employment relationship, and the fear o f  the prejudice a refusal to agree 

may bring” may militate against a finding that an “invitation” to waive was entered into 

without co n str a in t.E v a n s  compares the situation with Raz’s theory o f  “unpalatable 

choices” in which he questions whether a person faced with a range o f  choices which 

are all unpalatable is actually making a genuine, autonomous decision.^^

An important consideration is the legitimacy o f  distinctions between employees 

who enter into an employment contract knowing the certainty or strong likelihood o f a 

conflict with religious belief, and em ployees who face unexpected conflicts as a result 

o f  a supervening change in working conditions. To illustrate the point, a Muslim

than not it is a ‘take it or leave it’ situation. To allow the outcom e o f such an issue to interfere 
with a fundamental right such as freedom o f religion may seem unethical.

G illian S. M orris, “Fundam ental Rights: Exclusion by A greem ent?” (2001) 30(1) Industrial Law  
Journal 49, at 53.

Ibid, at 54. M orris is referring to explicit waivers in this context but the same argum ents would seem to 
apply to contracts which in practice prevent the exercise o f Convention rights. There is a parallel here 
with recognised principles concerning closed shops and the right to dissociate. As an exam ple, in the case 
o f  Becton, D ickinson and  Company L td  v Patrick Lee and Others [1973] 1 IR 1, Henchy J, as a minority 
in the Supreme Court held, at 48, that Article 40.6.1°(iii) concerning the right o f  citizens to form 
associations and unions, is no im pedim ent to providing by contract that m em bership o f a particular union 
is to be a prerequisite for a particular em ployment:

Here the m atter is one o f  contract and there is no com pulsion or coercion, and no interference with 
the citizen’s free choice. All that is provided is that, if  the workm an enters into em ploym ent with a 
particular em ployer, he must be a m em ber o f  a designated union. That may mean, as apparently it 
does in the present case, that the workm an cannot remain a m em ber o f another union. If  that be 
the result, then it stems from the citizen’s free choice. Not alone is it not in derogation o f his 
constitutional right, it is in exercise o f  that very right.

I f  that reasoning is applied to religion and em ploym ent law, it m ight be held in the exercise o f Article 
44.2.1°, an em ployee m ay enter a contract where he must carry out certain tasks which are contrary to his 
religious beliefs. However, at the ECtHR level, in the case o f  Sorensen and Rasm ussen  v Denmark, 
Application Nos. 52562/99 and 52620/99, [2008] 46 EHRR 29, Decision o f  11 January 2006, the Court 
found that the fact that the applicants accepted membership o f  particular union as one o f  the terms o f 
their em ploym ent did not significantly alter the element o f  com pulsion inherent in having to jo in  a trade 
union against their will. It was noted, at [59]:

Had they refused they would not have been recruited. In this connection, the Court can accept that 
individuals applying for em ploym ent often find themselves in a vulnerable situation and are only 
too eager to com ply with the term s o f  em ploym ent offered.

In those circum stances the Court concluded that both applicants were com pelled to jo in  a particular 
union, which struck at the very substance o f  the freedom o f association guaranteed by Article 11.

See Evans, note 28, at 131.
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em ployee who signs a contract to work in a pork processing plant may be in a different 

position to an employee who contracts to work in a beef processing plant which 

diversifies after several years into the processing o f  pork meat.^”*

Furthermore, some cases involve em ployees who change religion during the 

currency o f  the employment contract, the example here might be the Catholic who 

converts to Islam some years after commencing work in a pork processing plant. It is 

submitted that the “estoppel” argument that an em ployee has consented to employment 

on certain tenns conflicts with the principle that the right to freedom o f  religion also 

protects the right o f  an individual to change religion.

3. FREEDOM TO RESIGN

In som e cases, the fact that an employee is entitled to resign from a particular job 

appears to militate against a finding that there has been an interference with his or her 

right to freedom o f  religion. This is related to the “freedom o f  contract” argument.^^ The

In France, the Cour de cassation  (Suprem e Ordinary Court) considered a case involving a M uslim 
butcher, A zad  v Chamsidine, Cour de cassation, Chamhre Sociale, 24 M arch 1998. Two years after 
having started work as a butcher, Azad requested a transfer as he was in contact with pork meat. The 
em ployer refused, the worker ceased working and claim ed a com pensation for dam ages for having been 
fired w ithout a real and serious reason. The approach o f the Coiir de cassation  represents a clear choice 
to em brace a contractual test in the private sector. Gaudu, note 19, at 525, translates the approach o f  the 
Court:

[I]f it is true that the em ployer has to respect the religious beliefs o f  his em ployee, these beliefs -  
unless under a specific clause -  are not part o f  the em ploym ent contract framework, and the 
em ployer does not com m it any mistake in asking the worker to implement the task he was hired to 
execute as long as this task is not contradictory with a rule regarding a m atter o f  public policy. 

Vickers argues that “it may well be that in some cases the onus will pass to the em ployee not to 
undertake w ork which he or she is unable fully to perform on religious grounds”. Lucy V ickers, 
“A pproaching Religious Discrim ination at Work: Lessons from Canada” (2004) 20 International Journal 
o f  Com parative Labour Law and  Industrial Relations 177, at 193.

See M orris, note 31, at 60. She also argues that this should include the right to change the degree to 
which one adheres to one’s faith. This would cover the case o f  a M uslim who contracts to w ork in the 
pork processing plant, and decides at some stage that he wishes to be a more devout adherent to Islam, 
and therefore can no longer carry out his work tasks.

For an exam ple o f  this approach see Konttinen  v F inland  Application No. 24949/94, (1996) 87 DR 68, 
Com m ission Decision o f  3 D ecem ber 1996, discussed in Chapter 4, Part III, where the European 
Com m ission o f  Human Rights com m ented, at [I]:

The Com m ission would add that, having found his working hours to conflict with his religious 
convictions, the applicant was free to relinquish his post. The Com m ission regards this as the 
ultim ate guarantee o f  his right to freedom o f  religion.

See A nthony Bradney, Religions, R ights and  Laws (Leicester University Press, 1993), at 114:
People choose to enter into em ploym ent ... No em ployer tells a person w hat to do. R ather, the 
em ployer’s com mand is always a contingent one: if  you wish to remain em ployed, obey me. The 
relationship is a voluntary one. I f  a com mand by an em ployer offends against a w orker’s religious 
convictions the worker may always leave the em ploym ent avoiding the difficulty. The law does 
not bind the em ployee to the em ployer nor does it bind the em ployee to follow a particular course 
o f  action ... In times o f  high unem ployment it m ight be considered unrealistic to ask a w orker to
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argument is predicated on the idea that an employee is free to find alternative 

employment in which the right to manifest religion will be respected. It is submitted 

that the “freedom to resign” approach does not provide much of an incentive for any 

employer to have regard to the religious freedom of their employees, which is not a 

satisfactory situation if it is accepted that religion can play a vital role in every aspect of 

a believer’s life. As Morris argues, it fails to reflect the reality o f the labour market, in 

particular where the employer in question is the only or one of few employers in a 

particular fie ld .F u rth en n o re , the principle seems to contravene the “labour is not a 

commodity” principle of the International Labour Organisation,^* and overlooks the fact 

that employees may bring more than just their hands or their brains to the workplace. 

Finally, it is submitted that if the “freedom to resign” approach is to be followed, the 

court should at least be obliged to consider the difficulty that an employee could face in 

finding suitable alternative employment. By way of analogy, in the ECtHR case of Vogt 

V Germany, t h e  applicant was a teacher in a State secondary school who was 

dismissed from the civil service on account of her political activities. She claimed that 

the dismissal was a violation of her right to freedom of expression under Article 10 

ECHR and her right to freedom of association under Article 11. The Court found that 

there had been such a violation and in weighing up the interference with the applicant’s 

right against the State’s legitimate aim of requiring loyalty from civil servants, 

remarked that dismissal of a secondary school teacher by way of disciplinary sanction 

for breach of duty was a very severe measure:

leave his or her em ploym ent .. .  to leave on e’s em ploym ent because o f  on e’s religious convictions 
m ight be a hard choice. N evertheless it is a choice w hich can be made.

See Morris, note 31, at 60.
International Labour Organisation, D eclara tion  o f  P h iladelph ia  (1944), A nnex I (a), available at 

http://w w w .ilo .org/ilolex/english/iloconst.htm  (visited 30 D ecem ber 2011).
Edge argues that in som e circum stances the right to leave em ploym ent is an inadequate protection o f  

religious rights. First, i f  w e consider an individual as “a m em ber o f  an identifiable com m unity w hich m ay  
be subject to discrimination more broadly” then the rem edy o f  the right to leave appears weaker:

Consider, for instance, a sector o f  industry w hich routinely d ism isses mem bers o f  a particular 
religious com m unity w ho m anifest their religious beliefs by w earing identifying clothing or 
jew ellery; or a religious com m unity mem bers o f  w hich are subject to adverse treatment because o f  
their identity.

Edge considers ECtHR cases and argues that if  the right to resign is alw ays an effective  guarantee o f  
religious freedom, “then a State ban on wearing particular religious sym bols . . .  could result in the 
disappearance o f  entire com m unities from visib le m em bership o f  the governm ent workforce without 
raising any A rticle 9 issues at all” . Peter W. Edge, “R eligious rights and choice under the European 
Convention on Human R ights” [2003] Web Journal o f  C urrent L ega l Issues, available at 
http://w ebjcli.ncl.ac.uk/2000/issuc3/edge3.htm l (visited 30 D ecem ber 2011).

A pplication N o. 1 7 8 5 1 /9 1 ,(1 9 9 6 ) 21 EHRR 205, decision  o f2 6  September 1995.
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This is firstly because o f the effect that such a measure has on the reputation of 

the person concerned and secondly because secondary-school teachers dismissed 

in this way lose their livelihood, at least in principle, as the disciplinary court may 

allow them to keep part o f their salary. Finally, secondary-school teachers in this 

situation may find it well nigh impossible to find another job as a teacher, since in 

Gennany teaching posts outside the civil service are scarce. Consequently, they 

will almost certainly be deprived o f the opportunity to exercise the sole profession 

for which they have a calling, for which they have been trained and in which they 

have acquired skills and experience."”

The way in which the ECtHR has adopted these various theories in its 

jurispm dence has been considered in Chapter 4, where it was demonstrated that the 

freedom o f contract and freedom to resign principles result in Strasbourg’s endorsement 

o f the characterisation o f the workplace as a secular sphere, which arguably negates the 

rights o f European citizens to bring their “whole selves” to their places o f employment. 

In the following Part, Ireland’s tolerance o f manifestations o f faith in the workplace 

shall be examined.

11. IRISH ACCOMMODATION OF ISLAM IN THE WORKPLACE

In Section 1 there is an overview o f the employment landscape in Ireland and 

discussion o f the Garda turban controversy. This is followed by an examination o f the 

constitutional framework relating to religion and the workplace in Section 2. Section 3 

focuses on legislation relevant to this area o f law. Finally, the application o f the concept 

o f reasonable accommodation is discussed in Section 4.

1. IRISH WORKPLACES AND MULTICULTURAL CONTROVERSIES 

1.1 Overview of Employment Landscape

Irish employers have been required to respond rapidly to diversity in the workforce as a 

result o f migration to Ireland in the 1990s.‘̂  ̂The European Working Conditions Survey

Ibid, at [60].
See the Equality A uthority’s Report by Philip J. O ’C onnell and Frances M cGinnity, Im m igran ts ct 

Work - E thnicity an d  N ation a lity  in the Irish L abour M arket (2008) available at
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2005 found that 6.8% o f  Irish people felt that they had been discriminated against in the 

previous 12 months across a range o f  grounds (including religion, ethnic background, 

sexual orientation, disability, nationality, sex).''^ Surveys relating to self-reported 

discrimination have found that religion is a specific factor:

Grouping all those who are not members o f  the majority Catholic religion 

together (including those with no religious affiliation), it was found that the non- 

Catholics were 1.6 times more likely to experience discrimination at work and 1.4 

times more likely to report discrimination while looking for work.^"*

There have been many equality initiatives aimed at reducing such discrimination. 

The Equality Authority’s Report, Prom oting Equality in Intercultural Workplaces, 

states that both cultural and linguistic diversity should be recognised, “with initiatives 

taken to accommodate the practical implications”'̂  ̂ o f  this reality. It is recommended 

that “cultural allowances” be made for minority groups, the rationale being that staff are 

“more likely to remain in and contribute fully to the organisation if  it respects and takes 

account o f  their cultural or religious needs”. A m o n g  the strategies, the following  

accommodations relating to religion are featured:

» Providing space and flexibility around working time for Black and minority 

ethnic (including Traveller) workers to observe their religious duties or to respect

http://w w w.equality.ie/index,asp?locID=105& docID =737 (visited 30 Decem ber 2011), where it is noted, 
at 1:

In recent years there has been significant imm igration into Ireland in a context o f  rapid growth in 
the econom y and in em ployment. This has given rise to concerns about exploitation and 
discrim ination in the workplace.

The key finding o f  the report is that m igrants to Ireland fare less well than Irish nationals in the Irish 
labour m arket across a range o f  dim ensions including unem ploym ent levels, access to privileged 
occupations in the occupational structure, experiences o f  discrim ination at work and looking for work. 
The econom y has undergone recession since this Report. Nonetheless, the concerns about exploitation 
and discrim ination are still valid, and perhaps even more so as jo b s are m ore scarce.

See Laurence Bond, Frances M cGinnity, and Helen Russell eds, M aking Equality Count: Irish and  
International Research M easuring Equality and  D iscrim ination  (Liffey Press, 2010) at Chapter 2, 
“The Experience o f  Discrim ination in Ireland: Evidence from Self-Report Data”, available at
http://w w w.esri.ieAJserFiles/publications/jacb201070/jacb201071.p d f (visited 30 D ecem ber 2011), at 24. 
The authors note that rates ranged from 2.1% in Spain to 9.1% in the Czech Republic.

Ibid, at 32. The 2010 inform ation drew on data from the first nationally representative survey designed 
to collect inform ation on self-reports o f  discrim ination which was carried out by the Central Statistics 
Office Quarterly National Household Survey in 2004. Respondents were asked about the experience o f 
discrim ination across nine social situations or domains, including two work-related domains.

Prom oting Equality in Intercultural Workplaces (Equality Authority, N ovem ber 2004), at 8, available 
at http://w w w.equality.ie/index.asp?locID =I09& docID =219 (visited 30 Decem ber 2011).

Ibid, at 13.
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cultural imperatives.

» Acknowledging, accommodating, celebrating, or providing time off to celebrate 

relevant national, ethnic or religious holidays or festivities.

» Accommodating the dress code requirements o f religious or minority ethnic 

employees.'*^

The focus in this Part shall be on requests for freedom o f expression o f Islam in 

the Irish workplace. There is currently a dearth o f case law involving such claims. The 

existing constitutional and legislative provisions relating to employment, equality and 

freedom o f religious expression will be analysed in order to discern possible outcomes. 

As stated previously, some workplaces are run according to a particular religious ethos. 

There are a handful o f workplaces which adhere to an Islamic ethos in Ireland, such as 

the two Muslim primary schools in Dublin. In such an environment, a Muslim 

employee can usually have his or her religious requirements met. However, many 

Muslim employees will encounter a Catholic ethos in the workplace. For instance, 

every' teacher-training course in Ireland is run by a Christian college, and students are 

obliged to both learn and teach Christian doctrine."** This reflects the fact that 89% of 

primary schools are C a th o lic .F u rth e n n o re , most Irish hospitals require doctors to 

adhere to an ethical code of conduct which is inspired by Catholic dogma and which 

affects their choice o f treatment in certain c o n t e x t s . I t  is important to note that 

although not necessarily inimical to the accommodation o f an em ployee’s Muslim 

practices, the fact that strong legal protection exists for the maintenance o f ethos in the 

workplace may work against accommodation o f Muslim employees if  the prevailing 

ethos is at risk o f being undermined.^'

Notwithstanding the foregoing comments about Irish workplaces that have a 

religious ethos, the vast majority o f Muslim workers in the State are employed in 

largely secular work environments. The accommodation o f their religious practices is a 

pressing issue, and has generated much litigation in other European c o u n t r i e s . T h e  

Irish courts have not yet adjudicated on claims from Muslim employees for

Ibid, at 14.
See Chapter 6, Part II.
See Chapter 8.
See Chapter 9 for the effects this can have on treatment o f  patients.
See Section 37(1) o f  the Employment Equality Acts 1998-2011, discussed in Chapter 6, Part II. 
These scenarios were described in Chapters 4 and 6.
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accommodation o f  their faith in the w o rk p la ce .H o w ev er , the issue o f  accommodation 

o f  the Sikh religion arose in dramatic fashion in 2007, and highlighted the possibility  

that employment cases involving Islam would soon follow.

1.2 Garda turban controversy

In August 2007, a member o f  the Sikh community stated that he would not take up his 

post in the Garda R e se r v e ,h a v in g  being informed that he could not wear his turban as 

part o f  the unifonn.^^ The Irish Sikh Council criticised the decision and stated that 

police forces in other countries such as UK and the US peraiitted the wearing o f  

t u r b a n s . T h e  Garda Press O ffice defended the decision and released the following  

statement:

The Garda Siochana has, historically, been seen as providing an impartial police 

service, policing all sections o f  society equally. Accommodating variations to our 

standard uniforai and dress, including those with religious symbolism, may well 

affect that traditional stance and give an image o f  An Garda Siochana which the 

Commissioner feels the public would not want.

Within the principles o f  an intercultural approach, An Garda Siochana is not 

advocating one religious belief over another, nor are we, in any way, being racist.

There was a case in 2005 involving a Dublin am usem ent arcade receptionist who was fired after she 
told her em ployer she intended to w ear a M uslim headscarf at work and wanted a prayer room. She was 
awarded €6,160 com pensation for unfair dismissal by the Em ploym ent Appeals Tribunal. The Tribunal 
found that the dismissal o f  the em ployee over the phone was “wholly in breach o f  fair procedures and 
natural ju stice” . However, it was unanim ously decided that the reason for the dism issal was not her 
intention to “wear a hijab at work or her dem and for a prayer room, but the m anner in which this 
information and request” was presented to her em ployer. Essentially, there were tim e-keeping and 
behavioural problems prior to the request. The em ployee was given a written final warning about her 
behaviour after taking tim e o ff at Christmas 2003 to go on holiday. W hen the em ployee returned after 
this holiday, she had a heated phone call with the em ployer at which point she inform ed her she w ould be 
wearing the hijab  to work and that she wanted a prayer room. The em ployer told the woman that if  she 
did not like the contents o f  the w arning letter “not to blackm ail her about her religion” . The em ployee for 
her part claim ed that when she told the em ployer she w ould be wearing the hijab  to work, she was told 
this was “rubbing salt in the w ound” and that it was not part o f her uniform. The em ployee denied that 
she had requested a prayer room and claim ed she was dism issed because she wanted to w ear her 
headscarf See Andrew Bushe, “Tribunal awards M uslim woman €6,160” The Irish Times, 6 October 
2005. In conclusion, although the case involved aspects o f  expression o f Islam, the reason for her 
dismissal was found to relate to her entire pattern o f behaviour, and the finding o f unfair dism issal rested 
on the m anner in which she was dism issed over the phone.

The Garda Reserve is a voluntary unpaid body drawn from the com m unity to assist the existing service 
at times when extra personnel are required.

A turban or dastar is a m andatory head-covering for all baptised Sikhs.
Carl O ’Brien, “Sikh will not take up post in Garda Reserve” The Irish Times, 15 August 2007.

367



We are attempting to ... retain an image o f  impartiality while providing a State 

service to all citizens.*’̂

However, it is strongly arguable that the policy represented a complete turnaround 

for An Garda Sfochana. In October 2005, as part o f  a bid to attract new ethnic minority 

members to the force, Superintendent John Grogan stated that the force was committed 

to adapting its uniforms, dietary practices and working p a ttern s.T ak in g  its lead from 

the National Action Plan Against Racism (NPAR),^^ An Garda Siochana has long 

professed commitment to interculturalism, criticising the approaches o f  

multiculturalism and a s s i m i l a t i o n , a n d  stating that assimilation “aims at making 

minority groups almost invisible, by largely absorbing them fully into the culture o f  

their new environment ( ‘When in Rome do as the Romans’)” .̂ ' However, it is 

submitted that the decision to ban the turban is closer to assimilation than it is to 

interculturalism, which latter concept suggests compromise that might be demonstrated 

by both parties agreeing on an adapted turban featuring the Garda emblem and colours.

Whereas the niqab  may interfere with communication with pupils in the 

classroom, as evidenced in the case o f  Azm i v Kirklees M etropolitan Borough

Patsy McGarry, “Garda defends its policy on wearing of religious dress” The Irish Times, 3 September 
2007. Minister for Foreign Affairs Dermot Ahern expressed support for the policy decision, insisting that 
foreign nationals who arrive into Ireland needed to “assimilate” into Irish culture and society. Carl 
O ’Brien, “Gardaf deny turban ban is based on race or religion” The Irish Times, 24 August 2007. 
Minister for Integration Conor Lenihan also stated around the same time; “If we are to take integration 
seriously, people who come here must understand our way o f doing things”. Breda O ’Brien, “Integration 
that unravels like a Garda turban” The Irish Times, 25 August 2007.

Steven Loval, “Getting our heads around reality of multiculturalism” The Irish Times, 22 August 2007. 
Justice Minister Michael McDowell said the recruitment of ethnic minorities was vital in a multicultural 
society;

In five or 10 years, teenage kids from ethnic minorities will be growing up in our cities and towns 
and the issue is whether they are going to look at our police force and see faces and hear voices 
which reflect the communities they come from, or are they going to regard it as a force with which 
they have little to do?

This is discussed in Chapter 1, Section 4.1.
Superintendent Christopher Gordon, “Managing Diversity in the Garda Siochana” Communique, An 

Garda Siochana Management Journal, December 2007, at 13:
As immigration to Ireland is a recent phenomenon, the management of diversity through an 
intercultural approach can benefit from the experiences and mistakes of multiculturalism and 
assimilation elsewhere. The intercultural model is a middle path and it provides the greatest 
potential for the successful integration of religious and ethnic minorities as it is the only model 
that is focused on interaction between minority and majority groups. It recognises that integration 
is a ‘two way street’ and places demands on both the majority and minority communities to create 
proper conditions for harmonious integration.

Available at http;//www.garda.ie/Documents/User/communiquedec2007.pdf (visited 30 December 2011). 
Emphasis original.

T. P Fitzgerald, “Managing Diversity. A Strategic Approach” Communique, An Garda Siochana 
Management Journal, September 2007, at 16, available at
http;//www.garda.ie/Documents/User/communiquesep2007.pdf (visited 30 December 2011).
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Council, t h e  objective justification for the ban in the case of perfonnance of Garda 

Reserve duties is harder to discern, and seems to centre on ill-defined concepts such as 

impartiality^^ and neutrality.^'' It is arguable that An Garda Siochana has a dubious 

claim to religious neutrality as a place o f employment, as it has several connections 

with Catholicism.^^ Perhaps most significantly, the Garda badge itself is an explicitly 

Celtic Christian device in the general style o f the Gaelic R e v i v a l . A n  Garda Siochana 

stated that all religious symbols would be put under review following the controversy, 

including the wearing of ashes on Ash Wednesday, and the wearing of crucifixes and 

pioneer pins on the Garda uniform.^’ The outcome of this review is not known. As a 

recent indication of how the State, as employer, is prepared to accommodate the 

expression of faith in the workplace from those outside of the Catholic faith, the turban 

controversy sets a precedent of low-level accommodation.

2. REVIEW OF CONSTITUTIONAL PROVISIONS AND CASE LAW  

2.1 Constitutional Provisions Engaged

The restriction of expression of Islam in the workplace might be characterised as a 

restriction of an employee’s Article 44.2.1° (free profession and practice of religion)

[2007] ICR 1154. This case was discussed in Chapter 6, Part II.
The statement from the Garda Press Office indicates that the main justification relied upon is 

impartiality o f service.
Following the abatem ent o f  the turban affair, An Garda Siochana re-affirm ed its com m itm ent to 

interculturalism in its D iversity Strategy & Implem entation Plan 2009-2012: “B eyond Legal
C om pliance” (M ay 2009), available at http.7/w w w.garda.ie/D ocum ents/U ser/D iversityStrat.pdf (visited 
30 December 2011). The only reference to the issue o f  accom m odating religious symbols was in the 
statem ent o f intent, at 22, to provide “an atm osphere o f tolerance for the expression o f  religious belief 
and practice within professional guidelines o f  neutrality” .
“  The Gardai routinely organise Catholic M asses to m ark the anniversaries o f  the opening o f  police 
stations. See Fintan O ’Toole, “The choice is simple: all or nothing” The Irish Times, 28 August 2007:

The Dublin metropolitan traffic division, for exam ple, holds a M ass in Dublin Castle which has 
been attended by the President at least once in recent years. The Garda Com missioner, Noel 
Conroy, attended the M ass in Knock Basilica to m ark the beatification o f  M other Teresa, o f 
whom, on her death in 1997, the Taoiseach inform ed the Dail, ‘no one doubts the evident 
saintliness’. Gardai on duty, like the Taoiseach in the Dail, w ear ashes on their foreheads on Ash 
W ednesday.

The badge was designed in the early 1920s by John M axwell. The four decorative circles are 
positioned at each quadrant em ulating the boss o f  a cross. Similar em blem s dating from Gaelic Revival 
such as the GAA and Gaelic League symbols also used im agery linking between cultural nationalism and 
Christianity. See “The Gardai, sym bolism  and secularism  ... or it may be more difficult than we 
thought folks!” 29 August 2007,
available at http://cedarlounge.w ordpress.eom /2007/08/29/the-gardai-sym bolism -and-secularism -or-it- 
m ay-be-m ore-difficult-than-w e-thought-folks/ (visited 30 D ecem ber 2011).

Kitty Holland, “Turban Ban forces Garda into rethink o f  Catholic sym bols” The Irish Times, 25 August 
2007.
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rights. A Muslim employee may claim to suffer a disability contrary to Article 44.2.3°, 

if  a measure emanating from the State, rather than a private employer, “is suffered and 

imposed on the ground of the religious profession, belief or status of the person so 

disabled”.̂ * If a measure discriminates, in the sense of creating a difference between 

persons or bodies or distinguishing between them on the ground of religious profession, 

belief or status, it may also be characterised as a violation of Article 44.2.3°.^^

As detailed previously, the guarantee of the free profession and practice of 

religion is subject to public order and morality. However, the scope of this exception is 

not c l e a r . I n  The People (DPP) v D r a p e r “public order” limits appear to lie in 

criminal or anti-social acts. To take the common scenario of the contested right of an 

employee to wear the headscarf in the workplace, it is difficult to imagine public order 

and morality arguments which could negate the right which is claimed. The headscarf 

per se does not pose a threat to society. However, this is not to ignore the reality that it 

has been inteipreted in case law of the ECtHR as a symbol of political Islam and the 

subjugation of w o m e n . I t  could potentially be argued that public order depends on the 

maintenance of neutrality and impartiality in the workplace; an argument which would 

have greater strength in the case of public employment such as the civil service. 

However, some State employers such as the Department of Education would arguably 

be unable to sustain a credible claim to neutrality.

Of course, the employee’s constitutional rights are not absolute and may be 

subject to legal restriction, through methods such as the proportionality principle.’  ̂ In 

this regard, another justification for restriction of a practice such as wearing the 

headscarf is the negative aspect of constitutional religious freedom; the right of 

service-recipients and co-workers to avoid being the victims of misplaced 

proselytism.^"* In addition, an employee could possibly claim an interference with the

See Q uinn's Superm arket L td  v  A ttorn ey G en era l [ 1972] IR 1, at 15.
Ibid, at 15-16. This definition covers an em ployee w ho suffers, but also a person w ho might be thought 

to have profited, from the distinction in question.
See Chapter 5, Part II, Section 3.1.
“Court cuts jail term in statue case” The Irish Times, 24 March 1988.
See Chapter 4 and the discussion o f  cases such as $ahin v  Turkey A pplication N o. 44774 /98 , (2007) 44  

EHRR 5, D ecision  o f  29 June 2004 (Chamber) and 10 N ovem ber 2005 (Grand Chamber).
See Chapter 5, Part II, Section 3.3.
The rights o f  young children to avoid being influenced by their teacher’s obvious affiliation to Islam  

w as a key part o f  the reasoning in the case o f  D ah lab  v  S w itzerlan d  A pplication N o. 42393 /98 , 20 0 1 -V  
ECHR 449, D ecision  o f  15 February 2001 , w hich was discussed in Chapter 4, Part III. H ow ever, in the 
Irish case, where 89% o f  primary schools are Catholic (and State-funded), m ost children are being  
influenced by religion at a tender age.
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right to equality before the law under Article 40.1,^^ and the ununemerated right to 

work.’^

Finally, in the case o f  a private employer seeking to justify a restriction, there are 

different constitutional considerations. The employer might claim that a requirement to 

accommodate the faith needs o f  his employees represents an infringement o f  the right to 

work and earn a livelihood. The employer might also rely on the negative aspect o f  

constitutional religious freedom, arguing that he or she has a right to create a workplace
77where one can avoid the influence o f  religion.

2.2 Constitutional Case law

The constitutional cases involving freedom o f  religion and the workplace predate the 

enactment o f  comprehensive equality legislation. However, several cases are o f  

relevance, some o f  which have been considered in detail in the exploration o f  the 

Q uinn’s Supermarket accommodation principle outlined in Chapter 5.

First, the case o f  Q uinn’s Supermarket v Attorney Generaf^  itself is relevant for 

the Court’s holding that there is a duty on the State to discriminate where this is 

necessary to give effect to the free profession and practice clause. Two cases which 

specifically involved allegations made by em ployees that they were discriminated 

against by the State on the grounds o f  religion are Mulloy v M inister fo r  Education^^ 

and M cGrath and O Ruairc v Trustees o f  M aynooth C ollege}^  In M ulloy, regulations 

made by the Minister allowed Irish teachers who spent time teaching in developing

However, as explained in Chapter 5, the Article 44 jurisprudence on freedom o f religion is more 
developed than any religious equality case law under Article 40.1.

See M urtagh Properties v Cleary [1972] IR 330 and M urphy  v Stewart [1973] IR 117.
Freedland and Vickers, note 7, at 609 write;

This could be particularly pertinent if  a w ork place operates in an area where there is religious 
tension between groups; in such cases it may be justifiable to require a secular work place, even 
though this causes disadvantage to religious interests. O r an em ployer m ay wish to project a 
secular image to the public. A lthough there may be some econom ic reasons for this, it may also be 
m otivated by the em ployer’s own views, or the views o f the m ajority o f  s ta ff  

[1972] IR 1. Chapter 5, Part II. Interestingly, a case w hich was considered “in point” by W alsh J was 
the United States Supreme Court case o f  Sherbert v Verner 374 US 398 (1963), where it was held that the 
denial o f  unem ploym ent com pensation benefits to a Seventh-day Adventist, who was discharged by an 
em ployer for refusal to work on Saturday, restricted the free exercise o f  her religion. The Supreme Court 
was o f  the view that to hold otherwise would force the appellant to choose between following the 
precepts o f  her religion and forfeiting her unem ploym ent benefits on the one hand, and abandoning one 
o f  the precepts o f her religion in order to accept work on the other hand. This focus on a case directly 
involving freedom o f religion in the workplace arguably supports the contention that the Supreme Court 
would adopt a sim ilar approach in a future case involving such a clash between religion and employment. 
”  [1975] IR 88. See Chapter 5, Part II.
“  [1979] ILRM 166. See Chapter 5, Part II.
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countries to count this work for salary increment and pension requirements in Ireland. 

However, this scheme only operated for lay teachers. Essentially, a person who was 

both a priest and a teacher was prevented from gaining the same financial reward as a 

lay teacher for the same work done. The plaintiff priest was successful in his claim that 

his exclusion amounted to discrimination under Article 44.2.3°. In McGrath, the 

plaintiffs were lecturers in Maynooth College, and also priests of the Catholic Church. 

In 1975, the plaintiffs returned from sabbatical leave and infonned the college 

authorities o f their intention to seek laicisation. The trustees of the College dismissed 

the plaintiffs from their posts and the plaintiffs instituted proceedings claiming that 

their dismissals were invalid. It was argued that since Maynooth College administered 

monetary grants from the State, the dismissals were in contravention of the prohibition 

on religious discrimination in Article 44.2.3°. The argument was rejected, Henchy J 

holding that the prohibition on religious discrimination must be inteipreted in the light 

of its general objective of giving vitality to freedom of religion, and in this context the 

State might be required to buttress internal discrimination within particular religions.*' 

Equality legislation provides a comprehensive anti-discrimination scheme, which 

was discussed in detail in Chapter 6. For present purposes, it should be noted that in Re 

Article 26 and the Employment Equality Bill 1996,^^ the Supreme Court upheld the 

constitutionality of, inter alia, sections 12 and 37 of the Employment Equality Bill 

1996, which permitted certain vocational training bodies and religious bodies operating 

religious, educational or medical institutions to discriminate on grounds of religion in 

order to maintain the religious ethos o f the institution.

3. LEGISLATION

In this Section the protection afforded to employees by the Unfair Dismissals Acts 

1977-2007 and the Employment Equality Acts 1998-2011 shall be considered. The 

“ethos protection” which these Acts provide for certain employers shall also be set out. 

In addition, there shall be an analysis of the Civil Partnership and Certain Rights and

Ibid, at 187. In any event, since Article 4 4 .2 .5 °  confers on every religious denomination the right to 
manage its ow n affairs and maintain institutions for religious purposes, the trustees were held to be acting 
within this provision and were not acting in breach o f  any o f  the p laintiffs’ constitutional rights.

[1997] 2 IR 321. See Chapter 5, Part II. The Supreme Court, per Ham ilton CJ, stated, at 358, that it was 
“constitutionally perm issible” to make discrim inations on grounds o f  religion where “necessary to g ive  
life and reality to the guarantee o f  the free profession and practice o f  religion in the Constitution”.
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Obligations of Cohabitants Act 2010. This groundbreaking piece of legislation 

demonstrates that in recent times certain conscientious objections on the part of 

employees have not been permitted to interfere with equality agendas, in particular, 

those relating to sexual orientation equality.

3.1 The Unfair Dismissals Acts 1977 -  2007

Section 6(2)(b) of the Unfair Dismissals Act 1977 (as amended by the Unfair 

Dismissals (Amendment) Act 1993) provides that a dismissal is deemed unfair if  it
83results wholly or mainly from the “religious or political opinions of the employee”. 

This ground of unfair dismissal has rarely featured in litigation. However, the Circuit
o c

Court case of Merriman v St James Hospital is one example. An employee was 

dismissed upon her refusal to bring religious objects to a dying patient. Clarke J 

reinstated the employee on her undertaking to carry out her duties in accordance with 

her contract, including providing every necessary assistance to patients in relation to 

religious rites and services provided for their benefit, but with the proviso that she 

“need not participate in any religious ceremony or rite; and allowing that her particular 

scruple as to the actual erection of crucifix or candles should be respected and this be 

dispensed with in her case”. Essentially, the employee’s negative religious freedom was 

protected,*^ a feature of the decision which may be of some utility in places of 

employment where a Catholic ethos prevails. The wording of section 6(2)(b) is not on 

its face tailored to provide protection for dismissals resulting from religious practices 

such as the wearing of a headscarf, or taking time off for worship. However, a broad 

approach to the interpretation of “religious opinions” could provide protection for 

religious practices that are closely bound up with belief
87The now notorious case of Flynn v Power was based on another section of the

The definition section o f  the A ct does not contain a definition o f  “religious opinions”. A s noted by 
Bolger, it could be v iew ed  very narrowly, or it could be interpreted w id ely  with the concept o f  opinion  
stretching to “social or political type v iew s that might be seen as being sourced in a person’s relig ion”. 
Marguerite B olger, “D iscrim ination on grounds o f  religion; theory and practice” (2004) 1(2) Irish  
E m ploym ent L aw  Journal 48, at 50.

See generally, Mary Redm ond, D ism issa l L aw  in Ire lan d  (2"‘* ed, Tottel, 2007).
U D  365 /1986 , 24 N ovem ber 1986 (CC).
B olger, note 83, at 50, describes this as a broad approach to interpretation o f  section 6(2)(b), as it 

suggests that the claim ant’s right not to be unfairly dism issed on grounds o f  her religious opinions 
encom passed a right to be excused from participating in religious practices to w hich she might object.

[1985] 1 IR 648. See G enevieve Carbery, “Eileen Flynn, teacher sacked in 1982, d ies” The Irish Tim es, 
11 Septem ber 2008, w ho observes; “Her case caused a polarisation o f  opinion in Ireland at the tim e, o f
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Unfair Dismissals Acts, but involved the issue o f religion. Eileen Flynn was a teacher in 

a Roman Catholic secondary convent school in County Wexford. During the academic 

year 1980/81, the principal received complaints from parents concerning Flynn’s 

association with a married man whose wife had left him. The principal reminded Flynn 

o f her obligations stemming from the denominational nature o f the school, and warned 

that her contract o f employment could be terminated. However, Ms Flynn commenced 

cohabiting with the man, and in April 1982 the school principal learned that the teacher 

was pregnant. In August 1982, Ms Flyrm was informed that she would have to resign or 

face dismissal. She failed to resign and her employment with the school was terminated.

The teacher brought an appeal to the Employment Appeals Tribunal, relying on 

section 6(2)(f) o f the Unfair Dismissals Acts, which protects against dismissals 

resulting wholly or mainly from the pregnancy o f an employee. The Tribunal ruled that 

the dismissal had not been unfair. The Circuit Court upheld the decision o f the EAT. 

Judge Noel Ryan remarked: “Times are changing and we must change with them, but 

they are not changing that much ... with regard to some things ... In other places 

women are being condemned to death for this sort of offence” .̂ *

Ms Flynn appealed to the High Court. At the beginning o f his analysis o f the law, 

Costello J indicated that the reliance on section 6(2)(f) was wrong-footed, as the 

dismissal did not “result” from the appellant’s pregnancy, but rather her refusal to 

terminate a relationship o f which the respondents had complained long before they 

became aware o f the fact o f her pregnancy. He stated:

No doubt the pregnancy confirmed (if a confinnation was needed) the nature o f 

the relationship, but the warning o f dismissal had been given before such 

confirmation had been obtained and had it continued dismissal would have
89occurred in any event.

Costello J referred to English decisions which showed that a rigid line is not drawn 

between private sexual behaviour outside the place o f work (which should never be 

used to justify a dismissal), and conduct in the place o f work (which may do so). He

both outrage and agreement. The case became a cause celebre because it occurred in a decade which saw  
divisive referendums on divorce and abortion”.
** See “Eileen Flynn-Roche, Teacher and mother symbolised deep tensions in society” The Irish Times, 
20 September 2008.
*’ [1985] 1 IR 648, at 654.
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continued:

One of the principles they illustrate (and indeed it is one accepted as applicable 

to the provisions of the 1977 Act) is that an employee’s conduct in sexual 

matters outside the place of employment may justify dismissal if it can be 

shown that it is capable of damaging the employer’s business.^'’

He also described as being of “immediate relevance” '̂ the Canadian decision in 

Caldwell v Stuart^^ where a Catholic school’s refusal to renew the contract of a teacher 

upon her marriage to a divorced Methodist man in a civil ceremony was upheld.

Next, Costello J considered whether there were substantial grounds upon which to 

justify the dismissal, and held that two circumstances were relevant. First, the appellant 

was employed in a religious, not a lay, school and the evidence established that such a 

school had well-known aims and objectives as well as requirements for its lay staff 

which were different to those of a secular institution. Secondly, the evidence 

established that the dismissal did not occur as punishment for breach of a code of 

conduct taught in the school. Rather, it arose from an assessment made of the effect on 

the school and its pupils of a continued breach of that code by Flynn. In this regard, 

Costello J stated:

I do not think that the respondents over emphasised the power of example on 

the lives of the pupils in the school and they were entitled to conclude that the 

appellant’s conduct was capable of damaging their efforts to foster in their 

pupils nonns of behaviour and religious tenets which the school had been 

established to promote. In these circumstances they had substantial grounds for 

dismissing her.^''

Ibid, aA 655.
Ibid.
C a ldw ell V Stuart [1984] 2 SCR 603.
This case is discussed in Chapter 3, Part II, as an exam ple o f  the “islands o f  exclusiv ity” which  

Canadian law sets up by permitting, within certain parameters, private religious institutions to 
discriminate. The Supreme Court o f  Canada held that acceptance and observance by teachers in a Roman 
C atholic school o f  the Church’s rules regarding marriage w as a reasonably necessary requirement to 
assure the objectives o f  the Church in operating the Catholic school.

[1985] 1 IR 648, at 657. M s Flynn argued that as there w as no express or im plied term in her contract 
o f  em ploym ent bearing on her private life or requiring her adherence to a particular moral code, the 
dism issal was unfair. C ostello  J observed that the contract o f  em ploym ent was a very informal one. He 
did not consider it necessary to consider what im plied terms it m ight contain as he said that the 1977 Act
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The case demonstrates the profound effect on livelihood which scrutiny o f  one’s 

private life can have. Costello J excluded protection under the Act for em ployees whose 

sexual conduct outside the place o f  employment was “capable o f  damaging the 

employer’s business”. Use o f  the word “capable” provides broad scope for excluding 

em ployees because o f  the mere potential o f  their conduct to cause damage to the 

employer’s ethos. Thus, as Whyte notes, “as far as the Unfair Dismissals Acts are 

concerned, Irish law provides comprehensive protection for the religious ethos o f  those 

employers whose business, view ed objectively, is related to the promotion o f  religious 

goals’’.®̂

Furthermore, equality legislation enacted in the late 1990s has cemented the 

permission given to institutions with a religious ethos to dismiss em ployees for aspects 

o f  their private lives.

3.2 Employment Equality Acts 1998 -  2011

The Employment Equality Acts 1998-2011, which were considered in detail in Chapter 

6, prohibit discrimination in employment on nine substantive grounds, including, most 

pertinently here, the religious ground.^^ Section 6(2)(e) defines discrimination “on the 

religion ground” as differential treatment based on the fact that one person “has a 

different religious belief from the other, or that one has a religious belief and the other 

has not”. The legislation is wide in scope, prohibiting direct and indirect discrimination 

in a variety o f  areas relevant to employment in both the public and private sectors. 

However, there are certain exemptions in the Acts. Notably, section 37(1) provides that

simply required him to consider the question: in all the circumstances were there substantial grounds to 
justify the dismissal? However Costello J also held that “in certain circumstances it could be 
unreasonable to dismiss an employee for conduct which is not prohibited by the terms o f the contract o f 
employment”. He held that in the 1977 Act inquiry, the terms of an employee’s contract were only part o f 
the overall circumstances to be considered. In any event, he fixed Ms Flynn with constructive knowledge 
of the obligations that being a member o f staff involved. Costello J stated:

In the present case, the appellant knew from her own upbringing and previous experience as a
teacher the sort o f school in which she sought employment, and should have been well aware of 
the obligations she would undertake by joining its staff Even if the contract of employment was 
silent on the point, (a), she must have known that objection could be taken that her conduct 
violated her obligations to the school and, (b), she was in any event given an opportunity to alter
it. It cannot therefore be said that in this case the absence of an express or implied contractual term
relevant to the matters o f complaint tainted with unfairness a dismissal which otherwise was
justified.

Gerry Whyte, “Protecting Religious Ethos in Employment Law: A Clash of Cultures” (2005) 12(1) 
Dublin University Law Journal 169, at 171.

Section 6(2) sets out the nine distinct discriminatory grounds; gender, civil status, family status, sexual 
orientation, religious belief, age, disability, race and membership of the travelling community.
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a religious, educational, or medical institution which is under the control o f  a religious 

body shall not be taken to discriminate i f  it treats an em ployee or prospective employee 

more favourably on a religious ground where it is reasonable to do so “in order to 

maintain the religious ethos o f  the institution”, or it takes such action as is reasonably 

necessary to prevent an employee or a prospective em ployee “from undermining the 

religious ethos o f  the institution”.

3.3 Civil Partnership Legislation and Conscience Clauses

In 2010, civil partnership legislation was signed into law.^^ The Civil Partnership and 

Certain Rights and Obligations o f  Cohabitants Act 2010 allows gay and lesbian couples 

to register their partnerships, and provides rights to them in the areas o f  property, social 

welfare, succession, pensions and tax. The first civil registrations for same-sex couples 

took place during 2011.^* The core purpose o f  the legislation -  to afford rights to 

homosexual people -  in itself offends the beliefs o f  many religious people including 

M uslims, and was opposed by the Catholic C h u rch .H o w ev er , for present purposes, 

the lack o f  a “conscience clause” in the legislation shall be discussed. The Civil 

Registration Act 2004 has been amended to provide that a registrar who refuses without 

reasonable cause'°° to carry out a same-sex ceremony could face a fine o f  €2,000 and 

up to six months i m p r i s o n m e n t . I n  this regard, the Irish Catholic B ishops’ 

Conference stated:

Charlie Taylor, “Civil Partnership Bill Signed into Law ” The Irish Times, 19 July 2010.
M any gay rights advocates and politicians pressed for the provision o f  gay marriage. However, this 

was perceived as a bridge too far considering the constitutional protection o f marriage. Article 41.3.1° 
reads as follows: “The State pledges itself to guard with special care the institution o f  M arriage, on which 
the Family is founded, and to protect it against attack” . In Zappone and  Gilligan v The Revenue 
Commissioners and  Ireland  [2008] 2 IR 417, it was confirm ed that marriage under the Constitution 
means heterosexual unions.

In the publication, Why M arriage M atters, A Statem ent o f  the Irish B ish o p s ' Conference on the Civil 
Partnership Bill, M arch 2010, at 3, available at
http://w w w.catholicbishops.ie/im ages/stories/features/M arriage_M atters/why_m arriage_m atters_eng.pdf 
(visited 30 December 2011), the Catholic bishops stressed their broad objections as follows;

Same-sex unions ... are incapable o f  realising the specific com m union o f  persons that is marriage. 
Same-sex unions do not reflect the natural com plem entarity o f  m an and woman through which the 
generation o f new life becom es possible. Such unions are contrary to G od’s plan for sexual love 
which is intended for the relationship between husband and wife in marriage.

The am bit o f the “reasonable cause” defence is unclear. It cannot be said with any degree o f certainty 
that the Act does not implicitly provide for a right o f  conscientious objection. However, this analysis 
proceeds on the assumption that it does not, as the legislative history tends to confirm.

Section 69(4) o f  the Civil Registration Act 2004, as am ended by section 22 o f the 2010 Act states:
A registrar who, w ithout reasonable cause, fails or refuses to register a birth, stillbirth, marriage, 
civil partnership or death or to include in the relevant entry in the appropriate register any o f  the
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This Bill is an extraordinary and far-reaching attack on freedom o f conscicnce 

and the free practice o f religion -  which are guaranteed to every citizen under the 

Constitution (Art. 44.2.1). Quite apart from the content o f the Bill, the provisions 

which seek to coerce people under pain o f criminal sanctions to cooperate with it 

constitute a new and dangerous expansion o f State power. Conscientious 

Catholics, Protestants, Muslims or Jews are effectively being told by the Irish 

State that they need not apply for a position as a Civil Registrar.

Interestingly, the Catholic bishops took on the cause o f Muslims here, even though 

there was no official statement o f opposition to the legislation from the Irish Council of 

hnam s or other Muslim o r g a n i s a t i o n s . M u s l i m  conscientious objections were 

discussed during Dail debates, as detailed in the cautionary “floodgates” speech o f the 

Minister for Justice Dermot Ahem:

A court clerk might refuse to issue divorce orders because o f a religious belief A 

fundamentalist Christian Garda might refuse to arrest a person who is breaching a 

safety order on the basis that the husband is entitled to chastise his wife. A judge 

might refuse to register a power o f attorney in favour o f a person’s civil partner. 

A Muslim or a M onnon accident and emergency doctor might refuse to treat 

someone with alcohol poisoning. A social welfare official might refuse to pay a 

carer’s allowance to a person’s civil partner. A probate officer might refuse to 

issue a grant o f administration to a deceased person’s civil partner. W here are we

particulars required by this A ct to be entered in the register in relation to the occurrence and given  
to him  or her by a person required so to do by this A ct or the repealed enactm ents, is guilty o f  an 
offence.

Section 69(9A ) states;
A  registrar w ho, without reasonable cause, fails or refuses to give a civil partnership registration 
form to one o f  the parties to an intended civil partnership in respect o f  w hich he or she has 
received a notification under section 5 9 B (l)(a ), or a copy o f  an exem ption order under section  
59B (2), com m its an offence.

Section 70(2) provides;
A person guilty o f  an offence under subsection (4), (5), (6 ), (7), (8), (9 ), (9A ), (10 ), (11) or (12) o f  
section 69 shall be liable on sum mary conviction to a fine not exceeding €2 ,000  or im prisonm ent 
for a term not exceeding 6 months or both.

N ote 99, at 4 . See also Fr V incent T w om ey, “C onscience must be made central to partnership B ill” 
The Irish Tim es, 29 June 2010.

A group from the evangelical churches in Ireland also expressed concern at the legislation, and called  
upon the M inister for Justice to m ove to protect freedom o f  conscience and religion for Christians 
em ployed in the registry service and hospitality sector. See Letters Page, “Impact o f  C ivil Partnership 
B ill” The Irish Tim es, 5 M ay 2010.
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going to end with all o f  this? From a policy point o f  view , there was no way in 

which we could allow freedom o f  conscience in this regard.

The debate about the conscience clause generates difficult issues that are 

increasingly likely to crop up in our religiously diverse society, where people are no 

longer all singing o ff  the same hymn-sheet. To move away from Catholic Church 

objections, in Chapter 3 the example o f  a Muslim registrar who refuses to solemnise a 

same-sex union was discussed.'*’̂  It is important to note that the 2010 Act does not 

require religious officials to perfonn civil partnerships contrary to their religious 

beliefs, just as religious officials are not required to conduct civil marriages. Therefore, 

the focus is on government em ployees who have personal beliefs which conflict with 

their ability to solem nise a civil partnership.

To consider the matter first in legislative ternis, if  there was a conscience clause, 

then prospective civil partners refused this service from a registrar could potentially 

claim discrimination under the Equal Status Acts 2000-2011 on the prohibited ground 

o f  sexual orientation,'®^ whereas registrars forced to carry out a service on pain o f  

dismissal could claim indirect discrimination on the prohibited ground o f  religion under 

the Employment Equality Acts 1998-2011.'°^ The internal tension in the equality 

legislation has crystallised with this issue. A  conscientious objection clause was 

provided for in section 11 o f  the Health (Family Planning) Act 1979),'^* and exemption

D ail D ebates, 1 July 2010, Volume 174, No. 2, available at 
http://debates.oireachtas.ie/dail/2010/07/01/0001 l.asp  (visited 30 Decem ber 2011).
Interestingly, the M inister stated that this legislation represented the epitome o f  a Christian and pluralist 
society. He remarked that some objections to the Bill were the antithesis o f  being Christian, and that the 
consensus on the subject before the Oireachtas indicated “how our society has changed fairly 
dram atically” . See Alison Healy, “B ill’s success shows ‘society’s m aturity’” The Irish Times, 15 July 
2010. Thus, the M inister decided that the concerns o f  the Catholic bishops were un-Christian, and he 
appropriated the moral high ground. The extent to which the political class sidelined religious concerns 
was remarkable. Religious com m entator David Quinn o f  the Iona Institute remarked:

Christians should now get the message. Their beliefs are being treated with contem pt and their 
right to abide by their conscience is increasingly being disregarded by the law. W ith the Civil 
Partnership Bill the State is effectively declaring against freedom o f conscience. Christians had 
better brace themselves for what is to come.

See “This W eek They Said” The Irish Times, 10 July 2010.
Part II.
However, this might not be possible if  the conscience clause was provided for by legislation. Section 

14 o f the Acts is an overarching exem ption which provides that if something is required by another law 
or a court order, the provisions o f  the Equal Status Acts cannot be construed as prohibiting it. See 
Chapter 6, Part II for further discussion o f  the Equal Status Acts 2000-2011.

The offence does not single out Christians or M uslims. However, there is an argum ent that there is 
less favourable treatment in effect or by impact, because o f  a provision, practice or requirem ent which 
such individuals find difficult to satisfy. See Chapter 2, Part I for the definition o f  indirect discrimination.

This section provides:
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from discrimination law was provided for religious bodies in the Employment Equality 

Acts.'^^ However, it appears that the appetite for such derogations has waned. It is 

noteworthy that the Equality Authority welcom ed the legislation, and condemned the 

Church’s request for a conscience clause."®

To cast the civil partnership debate in tenns o f  Irish constitutional provisions, the 

gay rights equality argument rested largely on Article 40.1, whereas those who sought a 

conscience clause relied on Articles 44.2.1° and 44.2.3°. The Quinn’s Supermarket 

accommodation principle arguably points towards an obligation on the Oireachtas to 

have provided an exemption to accommodate religion. To paraphrase Walsh J, by virtue 

o f  the generality o f  its application, the law in its effects restricts the free practice o f  

religion by registrars and thus it is invalid having regard to the provisions o f  the 

Constitution, as it does not contain provisions which save the practice o f  religion o f  the 

registrars from such restriction. It is submitted that an Article 26 referral by the 

President would have raised some interesting questions about the departure from the 

Q uinn’s Supermarket principle. It may have been open to the Supreme Court to have 

found that the penalties for registrars failed to “give life and reality to the guarantee o f  

the free profession and practice o f  religion in the Constitution”." '

Alternatively, Q uinn’s Superm arket could be distinguished on the ground that in 

that case the legislation regulated private conduct -  the operation o f butchers’ shops -  

whereas here it concerns a public function, the civil registration o f  m am age."^ As has

N othing in this Act shall be construed as obliging any person to take part in the provision o f  a 
family planning service, the giving o f  prescriptions or authorisations for the purposes o f  this Act, 
or the sale, importation into the State, manufacture, advertising or display o f  contraceptives.

Section 37(1) -  See Chapter 6, Part II for a detailed discussion o f  same.
Dr Angela Kerins, Chairperson o f  the Equality Authority stated;

Such an opt-out would seriously dim inish the rights enjoyed by every person in this State. W here 
w ould we draw the line between the personal religious beliefs o f public servants and their 
responsibilities to uphold civil law and to carry out their duties? W ould a public servant be 
allowed to refuse to marry som eone o f  a different religion or a person who is divorced? How 
w ould individuals’ rights under civil law to access legally guaranteed public services eventually 
be com prom ised if these matters conflicted with the personal religious beliefs o f  the public servant 
they were dealing with? The opt-out called for by the Bishops would be a licence to discriminate. 
This would set a very dangerous precedent for the curtailm ent o f individual freedom s and rights in 
Ireland today. The call is unacceptable in a dem ocratic Republic, where issues o f  Church and State 
must be independent.

See A ngela Kerins, “Partnership is a civil entity, not a religious one” The Irish Times, 30 June 2010.
' "  Article 26  and the Em ploym ent Equality B ill 1996 [1997] 2 IR 321, at 358.

See Siobhan M ullally and Darren O ’D onovan, “Religion in Ireland’s “public squares” : education, the 
family and expanding equality claim s” (2011) Public Law  284, at 304:

In refusing to countenance the proposal for a conscience exemption, the Irish G overnm ent has 
appealed to the boundaries between the public and the private in protection o f  m atters religious. 
The adm inistration o f  civil partnerships defined a purely secular matter, falling w ithin the range o f 
public duties that public servants m ay be required to perform. Given the scope o f  perm issible
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previously been argued, in cases where an employee is a government official, to allow 

the employee to discriminate in the provision of a State service can legitimately be 

viewed as constituting an undue hardship for the State and for homosexual individuals, 

and this is the view that ultimately prevailed in Canada in the Marriage Commissioners 

Reference case,"^ and in the English Court of Appeal case o f Islington Borough 

Council V Ladele.^^^ Should a discrimination case (alleged either by a registrar or a 

homosexual individual or couple) result in a future Equality Tribunal or court hearing, 

it is submitted that the most likely, and it is submitted, correct, approach to the 

adjudication of the clash of rights would hold that accommodating the views of the 

registrar represents an undue hardship and thus cannot be classed as a reasonable 

accommodation.

To conclude, the application of the principle of reasonable accommodation to the 

Irish workplace shall now be considered.

4. CONCLUSION: TOWARDS REASONABLE ACCOM MODATION OF 

ISLAM IN THE IRISH WORKPLACE

4.1 The Canadian Approach: Permitting Observance and Symbols in the 

Workplace and Protecting Islands of Exclusivity

Whereas issues relating to religion in the workplace may arise as a matter of 

constitutional law, human rights law, or labour law, the approach of reasonable 

accommodation “provides a unifying thread” for the regulation of religion in the 

workplace in Canada."^ It has been argued that the concept of reasonable 

accommodation results in a greater protection of the fundamental right of freedom of 

religion in the employment context, and through the concept o f undue hardship, it

restrictions on religious freedom, under Irish constitutional law, it is likely that the absence o f  
such an exemption would be upheld.

2011 SKCA 3, See Chapter 3, Part II. The State objective o f  providing access to a service to all 
citizens without discrimination perhaps fits into the category 3 unjust factors set out above relating to 
common public values and public institutional aims”, i.e. the common public value o f sexual orientation 
equality is expressed in the ability o f  both heterosexual and homosexual couples to gain access to the 
service o f  governmental recognition o f  their civil partnership, and the public institutional aim o f the civil 
service to avoid non-uniform provision o f  this service. Further considerations may weigh heavily against 
the right o f  a registrar to refuse to solemnise a partnership. As evident in M arriage Commissioners 
Reference, the category 4 factors, relating to the infringement o f  rights and freedoms o f others, are to be 
considered, as the prospective civil partner who is declined the service will suffer an infringement o f  
sexual orientation equality rights.

[2010] ICR 532, Court o f  Appeal, 12 February 2010. See Chapter 6, Part II.
Lome Sossin, “God at Work: Religion in the Workplace and the Limits o f  Pluralism in Canada” 

(2009) 3 Comparative Labor Law and Policy Journal 485, at 499.
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attempts to strike a balance between the needs of the employee and those of the 

employer.” ^

Cases involving requests for Sabbath observance and leave for religious holidays

have been litigated at the highest level.''’ However, the Bouchard-Taylor Report

confirms that the legal principles have filtered down to the level of “concerted 
118adjustments”. It was found that in Quebec, requests for religious holidays often 

headed the list of requests for reasonable accommodation for religious reasons. Most 

school boards changed their practices in the wake o f the Bergevin decision concerning 

paid leave for Yom Kippur}^^ The Report cites the positive impact of accommodation 

for labour relations in the private sector:

Accommodation and adjustment practices can be part of a broader perspective 

aimed at satisfying employees’ needs while fostering their productivity. Thus, it 

can be entirely in employers’ interests to ascertain their employees’ needs and 

aspirations in order to instill greater flexibility in their corporate culture. It is also 

a question of attracting competent, productive staff, inspiring staff loyalty and 

mobilizing employees. In this perspective, the management of accommodation 

reflects new strategies to manage diversity and workplace voluntarism with a 

view to offering inclusive, attractive workplaces.

Muslim employees often need to bring their whole selves to work, insofar as they 

cannot leave their religion at the office or factory door. In relation to issues such as time 

off for religious observance, conscientious objections to certain work tasks, wearing

It softens the harshness o f  the primacy o f  contract and freedom to resign principles which were 
discussed Part I o f this Chapter.

A s detailed in Chapter 3, Part II.
Where the handling o f  the request falls under the citizen sphere. See Gerard Bouchard and Charles 

Taylor, Building the future: A lime fo r  reconciliation, Report o f  the Consultation Commission on 
Accommodation Practices R elated to Cultural Differences (Quebec: Publications du Quebec 2008), at 
91-92, available at http;//www,accommodements.qc.ca/index-en.html (visited 30 December 2011).
' Commission scolaire regionale de Chambly v Bergevin [1994] SCJ No 57. Ibid, at 91-92:

In the education sector, the Commission scolaire de Montreal, which has over 14 000 employees, 
conducted in 2007 a survey involving roughly 85% o f school administrations. It revealed that in 
2006-2007, these establishments had received 369 requests for leave or timetable changes for 
religious reasons. Moreover, other sources revealed that, in 2007-2008, the Commission scolaire 
Marguerite-Bourgeoys, with 3 800 permanent employees, granted 110 leave authorizations, while 
the English Montreal School Board, with roughly 7 500 employees, granted 458 in 2004-2005, 
559 the following year, and 278 in 2006-2007 (the decrease that year is attributable to part o f  the 
Jewish holidays falling on weekends). Under the effect o f the religious diversification o f our 
society, it is reasonable to believe that requests for religious holidays will continue to grow, 

at 166.
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religious symbols, and protection for religious ethos requirements, it is submitted that 

the concept of reasonable accommodation helps to enhance the religious freedom of 

Muslim employees.

4.2 An Irish Approach to Reasonable Accommodation in Employment

The preceding analysis of constitutional and legislative provisions demonstrates that 

any future adjudication of the right of a Muslim employee to manifest his or her faith in 

an Irish workplace involves many considerations.

First, on a constitutional level, and in the case of State employers, the Q uinn’s 

Supermarket accommodation principle arguably mandates accommodation of religious 

practices in the workplace and exemptions from generally applicable laws. The public 

order and morality proviso conditions the right, and where religious freedom is 

restricted in pursuit of a governmental aim, a proportionality test may be carried out in 

order to determine whether the means used to restrict freedom of religion were 

proportionate. In the case o f private employers, the objective justification for a 

restriction of religious practice might relate to operational and business concerns, and 

the employer could rely on his or her own constitutional right to work, as well as the 

negative aspect of constitutional religious freedom. In addition, the employer may be an 

institution with a religious ethos, and thus entitled to take broad action to prevent the 

undennining of its ethos.

As a method of adopting reasonable accommodation principles, and has been 

argued in Chapter 5, if a case involves a consideration of whether a legislative measure 

has legitimately limited the constitutional right to freedom of religion by reference to a 

governmental aim, a modified proportionality test could be employed, so as to focus on 

the minimal impainnent limb of the analysis, and essentially incoiporate a reasonable 

accommodation requirement. In employment law cases, it is submitted that this would 

prompt the legislature to contemplate religious needs.

Second, on a legislative level, existing equality infrastructure, including the 

Unfair Dismissals Acts 1977-2007, but in particular, the Employment Equality Acts 

1998-2011, provide quite comprehensive protection for employees who allege direct 

and indirect discrimination on the ground of religion. Furthermore, this legislation also 

provides for strong protection of religious ethos in religious, educational or medical 

institutions. As has been argued in Chapter 6, it is open to the Oireachtas to amend the
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Employment Equality Acts so as to incorporate a specific requirement to reasonably 

accommodate religion, which would bring it into line with the US Civil Rights Act 

1964,'^' and also Canadian legislation such as the Ontario Human Rights Code.'^^ 

Alternatively, the existing indirect discrimination provisions of the Acts may be 

interpreted by the Equality Tribunal and by the courts so as to impose a duty o f 

reasonable accommodation of faith requirements on employers.

The issues of time off for religious observance, conscientious objections, religious 

symbols, and religious ethos requirements shall now be re-examined with proposals on 

how Irish law can reasonably accommodate Muslim employees in the workplace.

As a general caveat applying to all four areas to be discussed, various factors are 

important in any consideration of religious freedom in the workplace, such as: the state 

of knowledge of the employee at the outset of employment of work requirements likely 

to clash with the practice of faith in the workplace; whether the employee opted to 

manifest faith in a particular way some time into the life of the employment contract; 

and whether and at what stage the employer imposed a requirement hampering the 

particular religious practice.

(1) Time off for religious observance

A work schedule may preclude the possibility of worship on Friday afternoons, a key 

faith request for many Muslims. It should be recognised that in many workplaces, the 

working week tends to indirectly discriminate against Muslims through its facilitation 

of Christian worship on Sundays. Furthennore, Christian holidays do not consider 

Muslim holy days such as Eid. Finally, an employee may wish to take short periods of 

time off for prayer during the working day, in particular during Ramadan. Undue 

hardship factors cluster around category 2: functioning or efficiency of a company or
1 7 ^institution. Category 1: financial cost, might also be a factor, as the employee’s 

absence might have cost implications. In some workplaces there may be no real 

impediment to staff swapping shifts so as to pennit the Muslim employee to observe his 

or her faith. The employer may be under a positive obligation to encourage and to 

oversee this process. Factors such as the interchangeability of employees and facilities

See Title 42 , Chapter 21, Subchapter VI, § 2000e(j). 
See Section 11(2) o f  the Code.
See Chapter 3, Part II.
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are highly relevant. The infringements of rights and freedoms of others (category 4) is a 

factor which is in play if there is actual interference with the rights of other employees, 

as opposed to vague fears of effects on morale.

(2) Conscientious objections

In refusing to countenance the proposal for a conscience exemption in the Civil 

Partnership and Certain Rights and Obligations of Cohabitants Act 2010, the Irish 

Government has signalled clear disdain for any religiously-motivated lack of tolerance. 

However, the justification for the refusal lay in the fact that registrars are government 

actors performing a secular task.’ "̂̂ Thus, as we have seen, in the case of conscientious 

objections of those who are members of a religious, educational or medical institution, 

there is legal protection for potential discrimination against groups such as 

homosexuals, a point considered further at (4).

However, to consider the position of a conscientious objection of a lay employee 

who is privately motivated by religious belief to decline to perform a certain work task, 

it is clear that the balance in these cases is very difficult. The registrar case of Islington 

Borough Council v Ladele^^^ epitomises the challenges in store for a court that must pit 

religious freedom against sexual orientation freedom. One might also consider the 

phannacists in Pichon and Sajous v France^^^ where religious freedom conflicted with 

the right of women to access a reproductive health service. As discussed previously, in 

the Ladele case, the Court detennined that the Council was compelled to insist that Ms 

Ladele perfonn her duties, as equality regulations which prohibited discrimination on 

the ground of sexual orientation in the provision of goods, facilities and services took 

precedence. As regards domestic civil partnership legislation, it is submitted that there 

is a common public value (category 3) of sexual orientation equality, which is

During D ail D ebates, the spectre o f  conscientious objections from other State em ployees such as the 
“fundamentalist Christian Garda” and the “M uslim  or a M ormon accident and em ergency doctor” .

[2010] ICR 532, Court o f  A ppeal, 12 February 2010. See Chapter 6, Part II.
Application N o. 49853 /99 , 2001-X  ECHR, D ecision  o f  2 October 2001. See Chapter 4, Part III. In 

October 2006 , a M uslim  pharmacist in Rotherham in England refused a wom an a morning-after 
contraceptive pill on religious grounds. See
http://new s.bbc.co.U k/2/hi/uk_new s/england/south_yorkshire/6049750.stm  (visited 30 D ecem ber 2011). 
H ow ever, it should be recalled that in Ireland a conscientious objection clause was provided for in section  
1 1 o f  the Health (Fam ily Planning) Act 1979), w hich reads as follow s:

N othing in this A ct shall be construed as obliging any person to take part in the provision o f  a 
fam ily planning service, the g iving o f  prescriptions or authorisations for the purposes o f  this Act, 
or the sale, importation into the State, manufacture, advertising or display o f  contraceptives.

385



expressed in the ability o f both heterosexual and homosexual couples to gain access to 

the service o f governmental recognition o f their civil partnership, and a public 

institutional aim o f the civil service to avoid non-unifon'n provision o f this service. 

Furthennore, the infringement o f  rights and freedoms o f others (category 4) that occurs 

when a homosexual couple is refused a service may in many cases be too great a 

hardship to require them to bear. However, it is submitted that in considering 

conscientious objections, an Irish court should be wary o f dismissing the potential to 

reasonably accommodate, as occurred in the Court o f Appeal in Ladele, and that a 

priori hierarchies o f rights or equalities should not be umiecessarily created. The 

approach o f certain Canadian provinces such as Toronto to the accommodation o f the 

sincerely held religious beliefs o f marriage commissioners demonstrates that there are 

ways o f  operating service-provision schemes so that the conflict o f rights is neutralised.

(3) W earing religious symbols

The area o f religious symbols is the one area where the State has had an unhappy foray 

with accommodation, as shown by the Garda Sfochana turban controversy. It is 

submitted that the application o f the reasonable accommodation concept may have 

resulted in a different outcome. Essentially, the main justification relied upon by the 

Gardai was a dubious claim to neutrality o f image. There were no strong safety or 

perfonnance-related concerns weighing against the constitutional right to freedom of
] 27religion. To accommodate the prospective employee arguably did not represent an 

undue hardship to the Gardai.

In relation to the question o f Muslim symbols or clothing requirements, and the 

all-important headscarf question, it is submitted that there is generally an inverse 

relationship between the “extremity” of  the headscarf, i.e. whether it covers the face 

or not, and its acceptance in the workplace. A multitude o f  factors ought to be 

considered. The functioning or efficiency o f a company or institution might be

Canadian law has taken different positions on the turban depending on the safety and public order 
considerations at stake. In 1995, the Federal Court o f  Appeal upheld a R oyal Canadian M ounted Police  
policy  w hich permitted Sikh officers to wear turbans. See G rant v  C anada (A ttorney G eneral) (1995) 
120 DLR (4*) 556. H ow ever, in B hinder  v C anadian  N ation al R a ilw ay  Co  [1985] 2 SCR 561, a 
workplace p o licy  requiring hard hats (and thus precluding turbans) w as upheld by the Supreme Court o f  
Canada in light o f  the safety issues at stake for the em ployer.

A  term used by Christian Jopkke, Veil: M irror o f  Iden tity  (Polity Press, 2009), in Chapter 4: The 
Extrem e H eadscarf in Multicultural Britain.
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undennined when a worker wears a garment which hampers her ability to perform her 

job, as was the case m Azm i v Kirklees Metropolitan Borough Council. T h e  employer 

may be a public one, with a professed public institutional aim of providing a service 

that is free from outward manifestations of religion -  a highly significant factor in 

Dahlab v Switzerland^^ It might be decided that the common public value of gender 

equality prohibits the preponderance of the headscarf in certain workplaces. In terms of 

infringement of the rights and freedoms of others, it might be argued that children of a 

tender age have a right to negative religious freedom. However, in relation to factors 

such as gender and indoctrination, as a general rule, and has been argued previously in 

relation to the ECtHR’s treatment of the headscarf,'^' we must avoid unfair assumptions 

about the meaning of the garment and a woman’s motivation for wearing it. If the 

headscarf is to be accommodated to the point of “undue hardship”, then only clear and 

convincing countervailing rights and interests can serve to justify its prohibition from 

the workplace.

(4) Protection for religious ethos requirements

It has been argued that as a general proposition, if the protection afforded to freedom of 

religion is to be meaningful, then core teachings pertaining to the ethos o f a religious, 

educational or medical institution ought to be p ro te c te d .H o w e v e r , it was also 

accepted that as with cases involving individuals seeking adjustments, the concept of 

undue hardship plays its key role, in order to determine the reasonableness of the 

accommodation that the law can appropriately provide for actions taken by religious 

institutions in the name of preservation of ethos. In the employment context, it is 

submitted that the Irish particularity of dominance of the Catholic Church in institutions 

such as schools and hospitals entails some hardship, potentially undue, for many 

employees including Muslims; such as frustration of the right to work, and infringement 

of conscience if a position is secured. This situation is likely to correct itself over 

time.'^^ However, legislative refonn may also be necessary now. It has been argued that 

the breadth of the section 37(1) religious ethos exemption in the Employment Equality

[2007] ICR 1154. This case was discussed in Chapter 6, Part II.
Application N o. 42393 /98 , 2001-V  ECHR 449, D ecision  o f  15 February 2001. See Chapter 4, Part III.
See Chapter 4, Part II.
See Chapter 3, Part II.
See Chapter 8, Part II, where it is explained that measures such as the revised patronage application  

process are likely to gradually increase diversity in the ethos o f  schools.
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Acts 1998-2011 is out o f kilter with the Employment Equality Directive, and that 

refonn is required in this area as a matter o f EU law.'^'' As a matter o f principle, it 

might be argued that the balance drawn by Irish law exceeds “reasonable” 

accommodation, and that religious organisations are overly accommodated. However,
I  "j c

incursions into the “islands o f exclusivity” created by religious institutions represents 

incursion to the conscience o f each one o f the individuals on those islands; a factor 

often overlooked in the face o f the apparent threat o f a collectivity which seeks to act in 

a certain way. It is submitted that there ought to be no bright line rule that employers 

with a religious ethos cannot discriminate so as to exclude certain staff from their 

workplaces. However, in line with the Canadian approach to religious ethos cases, 

several factors should condition this general proposition in favour o f accommodation. 

One crucial factor to consider is whether the institution is in receipt o f State funds, and 

thus whether the State is indirectly involved in discrimination which its laws generally 

p r o s c r i b e . O t h e r  factors to be considered include the clarity o f definition o f the ethos, 

the centrality o f the em ployee’s role to the ethos o f the institution, and the necessity for 

the employee to be o f a particular religion or to lead a certain !ife.style. Section 37(1) 

does not allude to such factors, and thus it is a crude tool for detennining whether 

dealing with the consequences o f the accommodation o f the religious freedom o f the 

institution represents undue hardship for the employee.

In conclusion, the Canadian encounter with reasonable accommodation began in the 

Supreme Court in the context o f an employment case,'^^ but a trickle-down effect has 

resulted in voluntary changes in employment policies and a general awareness o f the

See Chapter 6, Part II.
Alvin Esau, “Islands o f  Exclusivity: Religious Organizations and Employment Discrimination” (1993) 

33 University o f  British Columbia Law Review  719.
See Whyte, note 95, at 182 who similarly proposes that:

While a religious body should be permitted to pursue discriminatory policies where that is 
necessary to facilitate the free profession and practice o f  religion, the State should avoid any 
entanglement in such policies beyond permitting them. So, for example, public financial aid 
should not be provided to a religious body that discriminates on grounds o f  gender or sexual 
orientation. In this way, State tolerance o f  discriminatory practices by religious bodies is shown to 
be based on the State’s understanding o f  the limited role that it should play in regulating religious 
practice, rather than on any endorsement o f  the discriminatory practices in question.

Ontario Human Rights Commission and Theresa O ’M alley v Simpsons-Sears L td  [1985] 2 SCR 536.

388



1duty to reasonably accommodate religion in the workplace. The prospect o f a similar 

outcome in Ireland commends itself to a constitutional order that honours and respects 

religion, and commits itself to giving the free practice and profession provision life and 

vitality.

See the Bouchard-Taylor Report, note 118.



Reasonable Accommodation of Islam in Education

“T h e h ig h e s t  resu lt o f  ed u ca tion  is  to lera n ce .” '

Introduction

The appropriate role o f religion in education has long exercised legal minds. 

Glendenning notes the challenges involved and comments that it “may require the 

wisdom o f Solomon and the patience o f Job to detennine precisely what is Caesar’s due 

and what is rightfully G od’s, when religion and education intersect with law” .̂

The modem citizen can expect to enjoy a range o f education options.^ There is a 

public/private divide, although the borderline is somewhat bluiTed. “Public education” 

generally denotes education carried out and funded by the State. “Private education” 

refers to education carried out by non-State actors, such as religious bodies, and often 

involves fees."  ̂ In Ireland, the vast majority o f primary schools are denominational and 

staffed by teachers bound to uphold the ethos o f the Catholic Church. However, the 

State finances the running o f these schools and pays the salaries o f teachers. Therefore, 

it is difficult to characterise the system as either public or private.

A further differentiation must be made between “religious education” and 

“religious instruction”. In this chapter, “religious education” shall generally refer to a 

comparative, non-doctrinal study o f religions. Religious education is often carried out

' Helen Keller, “O ptim ism ”, 1903.
 ̂Dym pna G lendenning, Religion, E ducation  a n d  the L aw  (Tottel, 2008), at [1.011].
 ̂ G lendenning notes, ib id , at [1 .024], that “freedom  o f  education” has tw o distinct elem ents: a co llective  

entitlem ent, and an individual freedom. There is the freedom o f  bodies and groups o f  persons to set up 
schools that are independent o f  the State, and grounded in a particular religious denom ination, 
philosophy or pedagogy. Secondly, there is the individual freedom o f  parents to choose the school that 
they w ish  their children to attend. Furthermore, there is also the option o f  hom e schooling.

H ow ever, there are notable exceptions to this use o f  term inology, as for exam ple in England, w here fee- 
paying schools are referred to as “public sch oo ls”. Furthermore, partial or full public funding o f  private 
educational initiatives is a com m on phenom enon.
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in public schools and aims at objectivity and neutrality. It may be combined with 

theories of ethics and philosophy. The term “religious instruction” will generally refer 

to instruction in a particular religion designed to promote belief in the tenets of that 

religion. This may also be described as “confessional” education. Such instruction 

generally occurs in “denominational” schools.

Part I of this chapter examines the various theories concerning the interplay 

between religion and education. In Part II, there is an analysis of Ireland’s 

accommodation of Islam in the classroom. It should be noted that this chapter focuses 

on pupils in the classroom, rather than teachers, as the position of employees has 

already been discussed in detail.^ Furthemiore, the chapter focuses on primary 

education, in part due to its crucial role in the formation of beliefs at a tender age.^

At the European level, it was shown in Chapter 4 that European Court of Human 

Rights (ECtHR) jurisprudence posits that the Islamic headscarf is a powerful symbol 

which may indoctrinate, whereas the Catholic crucifix is part of a benign tradition. The
7 8decisions in §ahin v Turkey and Lautsi v Italy exemplify this trend and give rise to 

some concern about the accommodation of Islam. In broad outline, it is submitted that 

there are also some areas for concern regarding the accommodation of Muslim students 

in Irish classrooms. Schools have in practice accommodated specific clothing, 

curriculum and prayer requests of Muslims, such that in contrast to high-profile 

litigation in other European countries,^ this jurisdiction has not experienced courtroom 

clashes between schools and Muslim families. However, there remain many other 

obstacles to the accommodation of Islam in the classroom, including the 

denominational organisation of education, population density, and the integrated 

curriculum. Most towns in Ireland require only one or two schools, and these are 

usually denominational in character, mostly Catholic, and they operate an integrated 

cumculum. This would appear to raise freedom of conscience concerns when children

 ̂ Chapter 7.
® In Ireland, the primary system  provides most fodder for discussion due to its overw helm ing  
denom inational character. A lso , the State is constitutionally obliged to provide for free primary education  
but not for second level education, even i f  it does now make provision for free secondary education.
’ A pplication N o. 44774 /98 , (2007) 44 EHRR 5, D ecision  o f  29 June 2004  (Chamber) and 10 N ovem ber  
2005 (Grand Chamber). Hereafter referred to as $ahin.
* Application N o. 30814 /06 , D ecision  o f  3 N ovem ber 2009  (Chamber) and 18 March 2011 (Grand 
Chamber). Hereafter referred to as Lautsi
 ̂ See generally D om inic M cGoldrick, Human R ights an d  R eligion: The Islam ic H ea d sca rf D eba te  in 

E urope  (Hart Publishing, 2006).
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o f minority faiths, including Muslims, or those practising no f a i t h , a r e  compelled out 

o f geographic necessity to attend the denominational school in their area.

I. THEMES AND CONTROVERSIES ON RELIGION IN THE CLASSROOM  

1. BALANCING COMPETING RIGHTS AND INTERESTS

In general, there are three main interests at stake when discussing the appropriate role 

o f religion in the classroom; those o f the parents, child, and the State. The three-way 

conflict (or convergence) o f interests should be borne in mind when considering the 

legislative and judicial response to some o f the issues considered.

First, as regards parents, their right to have their children educated in accordance 

with their own convictions is generally recognised and respected. For instance. Article 

18(4) o f the International Covenant on Civil and Political Rights (ICCPR) (1966) 

declares:

The States Parties to the present Covenant undertake to have respect for the 

liberty o f parents and, when applicable, legal guardians to ensure the religious and 

moral education o f their children in confonnity with their own convictions."

As discussed in detail in Chapter 4, Article 2 o f Protocol No. 1 o f  the European 

Convention on Human Rights (ECHR) also provides guarantees for parents:

No person shall be denied the right to education. In the exercise o f any functions 

which it assumes in relation to education and to teaching, the State shall respect 

the right o f parents to ensure such education and teaching in conformity with their 

own religious and philosophical convictions.'^

Throughout this chapter it should be assum ed that w hen speaking about concerns for the freedom o f  
conscience o f  m em bers o f  minority faiths, the position o f  children with no religious affiliation or 
orientation is a lso pressing. H ow ever, for obvious reasons, the focus is on the M uslim  minority.
" Article 18 is set out in Chapter 2, Part I. See also Article 26(3) o f  the U niversal Declaration on Human 
Rights (1948) w hich states that parents “have a prior right to choose the kind o f  education that shall be 
given  to their children”.
■ See the terms o f  A rticle 42.1 o f  the Irish Constitution, d iscussed in Part II.
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Craig observes that drafters o f  the relevant human rights charters were keenly aware o f  

the need to avoid recurrence o f  State indoctrination that had occurred in Nazi GeiTnany, 

and it was envisaged that this would be achieved through the recognition o f  parental 

rights in education.’  ̂ Naturally, the downside to the strength afforded to parental rights 

means that at times they may predominate to the detriment o f  other stakeholders. On 

this point, K ilkelly is critical o f  the fact that children’s view s “are not yet embedded in 

the delivery o f  education in Ireland, nor are they ever a formal part o f  the discussions 

that takes place around the necessary reform”.T h e r e  is often a potential for conflict 

between a child’s independent right to freedom o f  religion and that o f  her parents.'^ 

However, notwithstanding these concerns about the strength o f  parental rights, it is 

worth recalling that the parental right to direct the child’s education is not absolute, and 

the State is not obliged to acccde to every educational demand o f  the parent.'^

Secondly, and m oving to consider the rights o f  the child, it is a regrettably 

common scenario that the child’s own religious view s are not given separate detailed 

consideration.'^ Various UN Conventions are fertile sources o f  children’s rights. For

Elizabeth Craig, “A ccom m odation O f Diversity In Education -  A Human Rights A genda?” [2003] 
Child and  Fam ily Law  Quarterly 279. Lundy discusses the reasons behind strong parental rights to 
influence their child’s education:

For parents, the right appears to derive from their more general right to m anifest their love for 
their child and to nurture and sustain the natural bonds which exist between parent and child. 
Exposing the child to contrary values has the potential to undermine Ihe fam ily’s shared identity 
and to lead to conflict and fragmentation ... For the most part, however, the arguments advanced 
in support o f  parents’ right to direct their children’s upbringing focus not on parents but on the 
benefits for children and/or the com mon good to be obtained from supporting parents in the 
exercise o f this rig h t....

Laura Lundy, “Fam ily Values in the Classroom ? Reconciling Parental W ishes and C hildren’s Rights in 
State Schools” (2005) 19 International Journal o f  Law Policy and  Fam ily 346, at 355.

See “Religion and Education: A C hildren’s Rights Perspective” , Paper presented by Ursula K ilkelly at 
the TCD/IHRC Conference on Religion and Education: A H um an Rights Perspective  held on 27 
Novem ber 2010, at 9, available at
http://w w w.ihrc.ie/download/pdf/kilkelly_religion_and_education_a_childrens_rights_perspective.pdf 
(visited 30 Decem ber 2011). See also U rsula Kilkelly, The C hild and  the European Convention on 
Human Rights (Ashgate Publishers, 1999), at 62. Van Bueren has also com m ented that international law 
has at tim es em phasised “only the rights and responsibilities o f  parents, w ithout appearing to consider a 
balance between the parental rights and the rights o f  the child” . The author argues that more mature 
children ought to have their rights balanced with the rights o f  other family members: Geraldine Van 
Bueren, The International Law  on the Rights o f  the Child  (M artinus N ijhoff, 1998) at 151. However, Van 
Bueren also notes, at 159, that a m ajor attem pt at reversing this trend was made during the drafting o f  the 
UN Convention on the Rights o f  the Child (CRC).

See Lundy, note 13, at 359, for discussion o f  this potential for conflict in the interplay between various 
rights under the ECHR.

Two exam ples previously discussed in Chapter 4, Part IV, suffice here: there is no absolute right to 
receive funding for the type o f  education which a parent might desire for their child, and secondly, unless 
a particular aspect o f  the curriculum is construed as indoctrination, a parent may be obliged to accept this 
as a com pulsory com ponent o f  their ch ild ’s education.

At the ECtHR level, see the case o f  Valsamis v Greece A pplication No. 21787/93, (1997) 24 EHRR 
294, Decision o f  27 N ovem ber 1996, discussed in Chapter 4, Part IV. See also, the 2011 Lautsi decision.
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instance, Article 3(1) o f  the UN Convention on the Rights o f  the Child (CRC) adopted 

in 1989 states that the best interests o f  the child shall be a primaiy consideration in all 

actions undertaken by public or private social welfare institutions, courts o f  law, 

administrative authorities or legislative bodies. Article 12 stresses the right o f  the child 

to express their view s and to be heard. Article 14(1) provides: “States Parties shall 

respect the right o f  the child to freedom o f  thought, conscience and religion”. Article 

29(1 )(c) CRC states that the education o f  the child shall be directed to;

...the development o f  respect for the child’s parents, his or her own cultural 

identity, language and values, for the national values o f  the country in which the 

child is living, the country from which he or she may originate, and from 

civilisations different from his or her own.

Finally, Article 30 declares the right to children o f  minority groups to enjoy their own 

culture, language and practice their religion.'^ As awareness o f  the importance o f  the 

voice o f  the child grows, it is to be hoped that more serious analysis o f  the separate 

rights o f  children in education cases will be carried out, and that the relevant UN  

Conventions will be drawn upon.'^

Furthermore, various charters protect the right to a full or “effective” education. 

Article 26(2) o f  the Universal Declaration on Human Rights states that education 

should be “directed to the full development o f  the human person”. The International 

Covenant on Economic and Social Rights (ICESR) (1966) declares in Article 13(1) that

where there is a disappointing cursory analysis o f  the affected children’s rights, insofar as the entire legal 
argum ent is conducted through the prism  o f  parental rights. The Grand Cham ber states that the same 
reasons as applied in respect o f  rejection o f  the parents’ claim apply in respect o f  rejection o f  that o f  the 
children.

K ilkelly states that the adoption o f  the Convention on the Rights o f  the Child “can be marked as the 
first tim e that expression was given in binding international law to education as the right o f  the child” . 
See “Religion and Education: A C hildren’s Rights Perspective” , note 14, at 3.

See Eva Brems, “Above C hildren’s Heads The H eadscarf Controversy in European Schools from the 
Perspective o f  C hildren’s R ights’” (2006) (14) The International Journal o f  Children's Rights 119. As 
discussed in Chapter 4, Part II, the UN Com m ittee on the Rights o f  the Child has expressed concern in 
relation to the pupil headscarf bans in France. Brem s states, at 130, that the difference in attitude between
the ECtH R and the UN Com m ittee may be explained partly by the level at which they operate;

I would sum bit that in the European system the idea still lives that human rights are part o f  a
‘com m on cultural heritage’, and that Islam is not seen as a part o f  this heritage -  which explains
the ease with which Islam ic rules and symbols are qualified as undesirable. Surely it would be 
more difficult for a human rights body at the universal level to get away with that.

The ECHR protects a right to an “effective” education This was the term inology used in the Belgian  
Linguistics Case (No.2), "Relating to Certain Aspects o f  the Laws on the Use o f  Languages in Education  
in B e lg iu m ” v Belgium  Application Nos. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63 and 2126/64; 
(1968) 1 EHRR 252, Decision o f  23 July 1968. This case was discussed in Chapter 4, Part IV.
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education “shall enable all persons to participate effectively in a free society”. It may be 

deduced from the foregoing provisions that if the religiously-motivated actions o f a 

child’s parents threaten the substance of the child’s education, then the parents’ views 

and wishes may not prevail.^' However, it is difficult to reach agreement on what 

constitutes a full and appropriate education.

Third and finally, to turn to the State’s interest, it is accepted that the State will 

normally have responsibilities in relation to education and teaching. Glenn and de 

Groof describe how the churches were the early providers of education in most Western 

democracies, but this role was assumed by the State from at least the mid-nineteenth 

century o n w a r d s . I t  has been observed that the State must respect parental religious 

convictions in education, and also guarantee an appropriate or effective education for 

each child. Pragmatic resource concerns generally dictate the extent to which the State 

can carry out these tasks for its twin masters of parent and child. Requests for 

accommodation and departure from standard practice can entail expenditure which the 

school and the State would rather not incur. As Lundy notes, “all State schools operate 

within in a tight financial framework that is at its most efficient when provision is 

unifonn” .̂ '’

2. DIVERSITY AND PROTECTION OF MINORITY RIGHTS

A religiously diverse classroom tends to crystallise certain tensions. However, 

Glendenning notes that education “with its immense potential to reconcile divisions, to 

harmonise differences and to foster hannony and social cohesion, lies at the heart of 

Europe’s integration”.̂  ̂ Knights agrees that respecting diversity in educational policy 

“arguably contributes to the process of social stability, conflict prevention, and to multi- 

culturalism”.̂  ̂ At the ECtHR level, Craig argues that protection of minorities is poor

Lundy, note 13, at 357, states that the ch ild ’s right to education “is a paramount consideration w hich  
w ill override other conflicting rights and in particular the parent’s right to have his or her child educated  
in accordance with their w ish es”.
“  If a child is taken out o f  school and put in em ploym ent at the age o f  seven for religious reasons, it 
might generally be considered that his or her parents’ v iew s should be disregarded. H ow ever, opinions 
w ill d iverge on whether a ch ild ’s education is deficient i f  it does not include classes in sex education.

Charles Glenn and Jan de Groof, B alancing F reedom , A utonom y an d  A ccoun tability  in E ducation  
(W olf Legal Publishers, 2005), Chapter 10.

Lundy, note 13, at 359.
G lendenning, note 2, at [ 1.031 ].
Samantha Knights, “R elig ious sym bols in the school: freedom o f  religion, minorities and education” 

(2005) 5 E uropean Human R ights L aw  R eview  499, at 506-507.
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and points to an interpretative omission on the part of the Court in over-emphasising the 

need to guard against indoctrination, which unfortunately provides little scope for the 

promotion of minority identity.^’

The ECtHR approach to religious discrimination and Article 14 ECHR was 

criticised in Chapter 4. In the student headscarf cases, the ECtHR failed to carry out 

an assessment of discrimination against Muslims and Sikhs and their position as 

stigmatised minorities in France; simply ruling instead that the measures are applicable 

to all symbols through which a student conspicuously displays a religious affiliation. In 

the 2009 Chamber decision in Lautsi, the ECtHR demonstrated a robust preparedness to 

remove crosses from Italian classrooms due to concern inter alia for minorities. 

However, this decision was reversed in March 2011 by the Grand Chamber."^ Thus, the 

rights of the child of a minority faith arguably rests on shaky ground once again.

As regards EU anti-discrimination directives, as discussed in Chapter 6, there is a 

gap in cover arising from the Employment Equality and Racial Equality Directives 

which means that there is no protection from discrimination on grounds of religion or 

belief in the field of education. It was to address this lacuna that a horizontal equality 

directive was proposed, and is currently under negotiation.^®

3. NEUTRALITY AND OPT-OUT CLAUSES

At the UN level, the Human Rights Committee (HRC) has articulated a “neutral and 

objective” criterion in relation to instruction and Article 18(4) of the ICCPR.^' As we 

have seen, the ECtHR Kjeldsen standard requires the State to take care that infonnation 

or knowledge included in the curriculum is conveyed in an “objective, critical and

Craig, note 13.
See Chapter 4, Part II.
See Chapter 4, Part IV.
O f further future but as yet untapped relevance is the Charter o f  Fundamental Rights o f  the European 

Union which, as a result o f  the ratification o f  the Lisbon Treaty, has been accorded legal status by the 
EU. See Chapter 6, Part I. Article 14 o f  the Charter concerns education, and is applicable when Ireland is 
implementing EU law. Article 14 provides:

1. Everyone has the right to education and to have access to vocational and continuing training.
2. This right includes the possibility to receive free compulsory education.
3. The freedom to found educational establishments with due respect for democratic principles 
and the right o f  parents to ensure the education and teaching o f  their children in conformity with 
their religious, philosophical and pedagogical convictions shall be respected, in accordance with 
the national laws governing the exercise o f such freedom and right.

See Hartikainen v Finland  CCPR/C/12/D/40/1978 (9 April 1981).
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pluralistic manner”.H o w e v e r ,  neutrality in education a somewhat w oolly concept 

which is capable o f  manipulation. The pressing question engaging courts over the past 

decade is whether religious neutrality entails the removal o f  religious symbols from 

students and classrooms. Langlaude points out that neutrality is a contested concept;

The absence o f  religion in educational institutions, or more specifically religious 

symbols or religious education may convey the idea that the school system is a 

bearer o f  majority values, even Judeo-Christian, under the appearance o f  

impartiality. A lso, if  a State does not give an appropriate place to religion in 

public schools, would it violate its obligation to neutrality in the direction o f  the 

areligious or anti-religious?^^

Langlaude argues that some Muslims contend that what is taught in public schools is 

“under an appearance o f  neutrality” the imposition o f  Christian values on children and 

teenagers.^'' The definition o f  neutrality as requiring the removal o f  all religion from the 

classroom is clearly problematic for Muslims who may wish their children to wear 

headscarves to school. Furthennore, a tendency for wariness about Islamic religious
•j c

education for those o f  tender years is also o f  concern to parents.

See Kjeldsen. Busk M adsen and Pedersen v D enm ark Application Nos. 5095/71, 5920/72 and 5926/72, 
(1976) 1 EHRR 711, Decision o f 7 D ecem ber 1976, discussed in Chapter 4, Part IV.

Sylvie Langlaude, “Indoctrination, Secularism, Religious Liberty, and the ECHR” (2006) 55 
International and Comparative Law  Quarterly 929, at 933.

Ibid.
See the case o f  v Turkey Application No. 71860/01, 2004-VI ECHR, Decision o f  17 June 2004. 

The ECtHR exam ined Turkish legislation which required those attending Koranic study classes to have 
obtained the prim ary-school leaving certificate (m eaning they were at least twelve years old). The 
applicant was refused a dispensation to enrol his underage son in religious-study classes. It was held:

In the C ourt's  view, the restriction in question is intended to ensure that children who wish to 
receive religious instruction in Koranic study classes have attained a certain ‘m aturity’ through the 
education provided at primary school ... The Court considers that, far from am ounting to an 
attem pt at indoctrination, that statutory requirem ent is in fact designed to lim it the possible 
indoctrination o f minors at an age when they w onder about many things and, moreover, when they 
may be easily influenced by Koranic study classes (com pare with D ahlab v. Sw itzerland  (dec.), 
no. 42393/98, ECHR 2001-V).

It is not clear whether the Court would hold that children o f  a tender age would be “easily influenced” by 
Christian study classes, or whether it is only Koranic study classes which are to be approached with 
caution due to the perceived potential o f  sowing seeds o f  fundam entalism . The State-aided and supported 
“integrated curriculum ” in operation in the vast majority o f  Irish prim ary schools (See Part II) m ight be 
vulnerable in light o f  this new distaste for com plem entary religious education. Langlaude, note 33, at 
935, com m ents that this case is evidence that the Court has “confirm ed its stance on maintaining 
neutrality in the education o f  children” . She notes that the Court used strong language, and that the 
decision might suggest that a com plem entary religious upbringing can be indoctrinating when children 
are too young;

This shows that the C ourt’s approach has shifted from respecting parental convictions in education 
to protecting the child against indoctrination, including parents and private religious education
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The concept of an opt-out possibility is an important one in this area of law. At 

the UN level, it is recognised that exemptions must be provided. General Comment No. 

22 on Article 18 (1993) summarises the position:

The Committee is of the view that article 18.4 pennits public school instruction in 

subjects such as the general history of religions and ethics if  it is given in a 

neutral and objective way. The liberty of parents or legal guardians to ensure that 

their children receive a religious and moral education in conformity with their 

own convictions, set forth in article 18.4, is related to the guarantees of the 

freedom to teach a religion or belief stated in article 18.1. The Committee notes 

that public education that includes instruction in a particular religion or belief is 

inconsistent with article 18.4 unless provision is made for non-discriminatory 

exemptions or alternatives that would accommodate the wishes o f  parents and 

guardians.^^

For its part, the ECtHR has also recognised that if religious instruction takes place in 

schools, or if religious education contains aspects of religious instruction, then those 

individuals who do not want to participate in such teaching must be offered the 

possibility of opting out.^’ Zengin v Turkey^"  ̂ provides a useful overview of religious 

education in European schools. The Court concludes that in spite of the variety of 

teaching arrangements, almost all of the Member States offer at least one route by 

which pupils can avail of an opt-out in respect of religious education classes; either by 

providing an exemption mechanism, the option of attending a lesson in a substitute 

subject, or by giving pupils the choice of whether or not to sign up to a religious studies 

c lass .H o w ev er, the effectiveness o f the opt-out in practice may be questionable, and 

key recurring issues include whether students feel truly free to opt-out, and whether

classes; in doing this it permits a form o f  ‘neutrality’ in the education o f  children. The problem is 
that the Court does not define what it m eans by neutrality.

G lendenning, note 2, at [4 .067], states that the decision is “a potentially dangerous precedent” . She  
argues that the ECtHR breached its ow n recom m endations to contracting states that they not assess the 
legitim acy o f  any one religion. She states that the Turkish State arguably did not act neutrally and 
objectively, since it trespassed on the religion rights o f  M uslim  parents to educate their children in 
accordance with their convictions.

A vailable at http://w w w .unhcr.org/refw orld/docid/453883fb22.htm l, at [6]. E m phasis added . See also  
L eirvag  v N orw ay  C C PR 7C /82/D /1155/2003 (23 N ovem ber 2004).

See in ter a lia  F o lgero  and Zengin.
Application N o. 1448/04, (2008) 46 EHRR 44 , D ecision  o f  9 October 2007 , at [30-33].

”  Ihid, at [34].
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they are engaged in meaningful activities when they are not partaking in the main group
40mstruction.

II. IRISH ACCOM M ODATION OF ISLAM IN EDUCATION

Section 1 of this Part comprises an overview of Ireland’s educational paradigm and a 

discussion of the Gorey hijab controversy. This is followed by an examination of the 

constitutional framework relating to religion and education in Section 2. Department of 

Education rules and legislative provisions are introduced in Section 3, along with 

relevant equality legislation. In Section 4, there is a focus on particularly problematic 

issues for Muslim students, and the application of the doctrine of reasonable 

accommodation.

1. EDUCATIONAL PARADIGM AND HEADSCARF ENCOUNTER  

1.1 Overview of Irish Educational Provision

The issue of the role of religion in Irish education has rarely been out of the media glare 

in recent years. The debate intensified following a 2010 survey which revealed that 

61% of Irish people favour the relinquishment of Catholic control of schools."" There

In the case o f CJ, J J  and  E J  v P oland  AppHcation No. 23380/94, (1996) 84 DR 46, Com mission 
D ecision o f  16 January 1996, a schoolgirl who did not attend religious tuition at her primary school in 
W arsaw had to spend this time alone in the school corridor, as there was no alternative activity in place. 
She was constantly questioned by students and teachers on the reason for her presence outside o f  the 
classroom. The evidence was that the psychological pressure broke her resolve and she finally decided, 
against her parents’ will, that she would attend religious instruction with the other pupils. The school 
principal refused to accede to the g irl’s father’s request to alter the tim etable and to put religious 
instruction either at the beginning or at the end o f  the school day so that his daughter might avoid 
it. However, the European Com mission o f  Human Rights held that the student “decided h e rse lf’ to attend 
religious instruction and that there was no breach o f  Article 9 since there was no indication o f 
indoctrination or force. This disappointing analysis o f  the operation o f  an exem ption possibility does little 
to provide protection for those with minority religious beliefs, or none. See further Alison M awhinney, 
“Freedom  o f religion in the Irish primary school system: a failure to protect human rights?” (2007) 27(3) 
L egal Studies 379. Opt-outs from Catholic teaching and sacrament preparation in Ireland have becom e a 
pressing issue, as discussed in Part II.

Rosita Boland, “Church and schools: the public speak” The Irish Times, 30 January 2010. However, it 
should perhaps be borne in m ind that different surveys have produced contrary results. In 2008, when the 
Council for Research and Developm ent asked whether the churches should continue to have a prominent 
role in the provision o f  primary education, 63% either agreed or strongly agreed. See “Factors 
Influencing School Choice” available at 
http://www.catholicbishops.ie/wp-
content/upioads/im ages/stories/cco_publications/researchanddevelopm ent/v5% 20that% 20went% 20to% 2 
0digital% 20printing.pdf (visited 30 D ecem ber 2011). See also Sean Flynn, “Parents o f Catholic primary 
pupils support role o f C hurch” The Irish Times, 9 April 2008. Significantly, the Council for Research and
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have been increasing calls for the secularisation o f  educational provision."^  ̂ It should be 

noted that this whole subject area is in a state o f  flux. Most notably, in April 2011, the 

Department o f  Education launched a Forum on Patronage and Pluralism in the Primary 

Sector which heard submissions from interested parties on the way forward for 

educational provision in Ireland.''^ The outcome o f  this Forum will potentially change 

the legal landscape, as various methods to boost diversity o f  control o f  schools have 

been proposed."*^

Irish primary (or “national”) schools present particular challenges for the 

accommodation o f  I s l a m . E a c h  Irish primary school is managed by a board of  

management.'^^ However, a system o f  patronage operates so that each school is obliged 

to uphold the ethos o f  its patron, who is in most cases the local bishop. The vast 

majority o f  schools are privately owned by religious denominations, but the State 

generally funds and supervises the system o f  education overall, through the Department 

o f  Education and Skills.'*^ The system is best described as a State-aided, as distinct from 

a State-owned and administered, system o f  education.

Figures for the 2010/2011 school year demonstrate that there are 3,169 primary

D evelopm ent surveyed parents with school-going children, rather than the general population. An 
im pressive 95.1%  o f  parents were very satisfied or satisfied with their Catholic school.

Ruadhan M ac Cormaic, “Nun urges church to give up running schools” The Irish Times, 19 September 
2007; Sean Cottrell, “Now is the time to reconsider who runs our national schools” The Irish Times, 29 
January 2008; John M urray and John Carr, “Is denom inational education suitable for 21*' century 
Ireland?” The Irish Times, 1 April 2008; Ruairi Quinn, “Time to transfer control o f  prim ary education” 
The Irish Times, 26 January 2010.

Patsy M cGarry, “M artin addresses school patrons issue” The Irish Times, 20 June 2011. Importantly, 
there is finally much public debate in Ireland on the need to develop legal reform s which will protect 
m inorities in our schools. The Irish H um an Rights Com mission (IHRC) launched a consultation process 
on the them e “Religion & Education: A Human Rights Perspective”, which process culm inated in the 
publication o f  an IHRC Report in M ay 2011 calling on the Governm ent to increase the diversity o f 
school type in Ireland. See http://w w w .ihrc.ie/dow nload/pdf/religionandeducationpdfpdf (visited 30 
D ecem ber 2011).

See Section 4 o f  this Part.
The accom m odation o f  Islam at secondary level, while not problem -free, especially since over h a lf o f 

second-level schools are denom inational, does not present the same challenges in areas such as 
curriculum  content. There are 730 second-level schools. Almost half (363) o f  these are Roman Catholic, 
being either free-scheme or fee-paying, privately owned institutions. There are 25 Church o f  Ireland 
schools, one Jewish school, and one Q uaker school. In the denom inational Catholic schools, m ost o f 
which were established in the eighteenth century with the aim o f  providing Catholic children a Catholic 
education, the trustees o f  the schools act as guarantors that the school will be run in accordance with the 
ideals and philosophy o f  the founders. There are 340 schools described by the D epartm ent o f  Education 
as interdenom inational. This group refers to vocational schools, com m unity colleges, com m unity schools 
and com prehensive schools. Figures obtained on request from the Statistics Section o f  the Departm ent o f 
Education. See also, Anne Lodge and K athleen Lynch eds, Diversity at School, at 47, available at 
http://193.178.1.9/index.asp?locID =I05& docID =255 (visited 30 Decem ber 2011).

For a detailed description o f  the ownership and operation o f  primary schools, see Glendenning, note 2, 
at [9 .0I8]-[9.032],

The fully-private school sector (schools which are provided and controlled by non-govem m ent bodies, 
and do not receive any public funding) is not well developed in Ireland.
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schools in Ireland and 96% (3,037) are denominational, meaning that faith fomiation is 

a part o f  the school day. Out o f  the total, 89% o f  schools (2,841) are Roman Catholic.''* 

There are 174 Church o f  Ireland schools, 17 Presbyterian schools, one Methodist and 

one Quaker school. There is one Jewish school and there are two Muslim schools. 

Multidenominational schools, whose ethos caters for pupils o f  all faiths and none, are 

showing an increase in numbers recently. In these schools, religion may be taught as 

part o f  or outside o f  the school day. As noted in the Equality Authority’s 2004 Report 

“Diversity at School”, changes in the way funding support is structured have assisted 

groups in the establishment o f  schools without the institutional support o f  any o f  the 

main religious denominations.''^ Most notably, the “Educate Together” group is a 

private company which dominates the multi-denominational sector with 58 schools 

educating 13,000 students.^'’ Finally, a significant development in September 2008 was 

the opening o f  new State-run “community” primary schools under the aegis o f  the 

County Dublin Vocational Education Committee (VEC).^' There are currently five such

The Department o f  Education currently classifies primary schools as denom inational, inter
denom inational and m ulti-denom inational offering education through the medium o f  English or Irish (all 
Irish schools in Gaeltacht areas and all Irish schools outside o f Gaeltacht areas). Figures obtained from 
Report o f  the Commission on School Accom modation, Departm ent o f  Education, February 2011, at 20 
and Appendix F, available at
http://www.education.ie/servlet/blobservlet/des_com m ission_school_accom m odation_2011 .pdf (visited 
30 December 2011). See also, Sean Flynn, “Nine out o f 10 primary schools are under Catholic 
patronage” The Irish Times, 30 January 2010.

Lodge and Lynch, note 45, at 53-4.
See Aine Hyland, “Educate Together Schools in the Republic o f  Ireland” at 1, available at 

w w w.educatetogether.ie/refercnce_articles/Ref_A rt_001.htm l (visited 30 D ecem ber 2011), for discussion 
o f  how Educate Together was set up in 1983 to coordinate the efforts o f  the various groups which were 
attem pting to set up m ulti-denom inational schools in the Republic. See also “Educate Together M em o”, 
Paper presented by Paul Rowe at the TCD/IHRC Conference on Religion and Education: A Human  
Rights Perspective, held on 27 N ovem ber 2010, available at 
http;//www.educatetogether.ie/wordpress/wp-
content/uploads/2010/11/20101127_PR _IH R C _R eligion_and_Education-l.pdf (visited 30 Decem ber 
2011). Rowe is a proponent o f Faith Form ation Outside School Hours (FFOSH). In Educate Together 
schools, there is a com pulsory religious education program m e entitled “Learn Together”, which involves 
an exploration o f the m ajor belief system s o f  the world, both theistic and non-theistic. However, facilities 
are provided for any group o f  parents to operate faith-form ation classes o f their choice outside o f  the 
school day.

Genevieve Carbery, “A big first as two State run com m unity schools open” The Irish Times, 28 June 
2008; Sean Flynn, “First State-run prim ary schools to open today” The Irish Times, I Septem ber 2008; 
Sean Flynn, “State run prim ary schools ‘will cater to families o f  all faiths and none’” The Irish Times, 2 
September 2008. In the new com m unity schools, there has been some debate over the type o f  religious 
education to be provided. In one o f  the schools, Scoil Grainne in Phibblestown, there is a newly 
developed pilot program m e described as a “multi-faith religious education instead o f a Catholic 
program m e” addressing “com m onalities shared by faiths” , with some separating out o f  children for 
sacraments. It seems that religious instruction is provided during the school day on one day per week, but 
only those faiths considered to be “the main religions in the school com m unity” will be provided with 
State-funded formation teachers, and those that do not qualify will be taught a com mon ethics 
programme. It is not clear who decides whether a particular religion qualifies, and w hether the procedure 
is com patible with the Equal Status Acts 2000-2011.
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schools, and their notable characteristic is that they are run by the State, rather than a 

Church or another grouping.

In summary, in this jurisdiction there are only two Muslim primary schools, both 

o f  which are located in D u b lin ,a n d  there are no Muslim secondary schools.^'' In many 

ways, the current denominational paradigm suits Muslims when the numbers can be 

achieved to demonstrate need for a school. They may manage schools with a “distinctly 

Islamic” ethos, with generous financial support from the S ta te .S ak aran ah o  notes that 

Muslims in Ireland have “managed very smoothly in the establishment o f  their own 

national schools, which function in accordance with the Islamic ethos, while adapting to 

the requirements o f  the Irish educational system ”.H o w e v e r ,  it is clear that as a matter 

o f  geographical necessity, many Muslim students outside o f  Dublin will be compelled  

to attend a school which is more likely than not to be a Catholic one.^^ The position o f  

these students must be distinguished from those who are in the fortunate enough 

position to attend a school whose ethos coheres with their (and their parents’) beliefs 

and practices. The accommodation o f  Muslim students in non-Islamic schools is the 

pressing issue which engages us here.

There are approxim ately ha lf a dozen “m odel” schools, dating back to the nineteenth century, that are 
also State-run primary schools. See Thom as M angione, “The Establishm ent o f  the M odel School System 
in Ireland, 1834-1854” 2003 7(4) N ew  H ibernia Review  103, at 103-104, on the nature o f  these schools 
w hich acted as teacher-training institutions.

The M uslim National School in Clonskeagh was set up by the Islamic Foundation o f  Ireland (IFI) in 
1990 and the North D ublin M uslim  School in Cabra was established in 2001. See Tuula Sakaranaho, 
Religious freedom , M ulticuhuralism , Islam  (Brill; 2006), at Chapter 10, for a com prehensive study on 
Islamic education in Ireland.

In D ecem ber o f 2009 it was announced, to a mixed response, that the Government o f Saudi A rabia is 
planning to establish a school w ith an Islamic ethos in Dublin, possibly incorporating second-level 
education. M ary Fitzgerald, “Saudis to establish school in Dublin” The Irish Times, 9 D ecem ber 2009.

See the Islamic Foundation o f  Ireland (IFI) website at http;//ww w.islam inireland.com /m ns.htm l 
(visited 30 D ecem ber 2011), which explains that in 1988, a meeting took place betw een representatives 
o f  the M uslim com m unity and the Departm ent o f  Education to discuss the viability o f  a M uslim  national 
school. The Departm ent was w illing to support the establishm ent o f a M uslim school provided that there 
w ere a m inim um  of 24 children over the age o f  four and that parents and the com m unity would be 
com m itted to m aintaining and increasing the num bers o f  pupils. The school would be run by the M uslim  
com m unity, through a board o f  m anagement. There are now approxim ately 300 pupils in the M uslim  
National School in Clonskeagh, and approxim ately 200 pupils in the North D ublin M uslim  N ational 
School.

See Sakaranaho, note 53, at 400.
There are other factors which may influence the choice not to send a child to a M uslim  school, such as 

parental perceptions that children m ight gain a better com m and o f English.
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1.2 Gorey Hijab Controversy'

In May 2008, it emerged that the principal o f  a County Wexford secondary school had

sought advice from the Department o f  Education follow ing a request from a Muslim

couple that their daughter be permitted to wear a hijab in s c h o o l . T h e  school permitted

the student to wear her hijab. However, in the face o f  mounting pressure for the

Department to agree on a position on the headscarf, the Minister for Education

announced a review o f  school dress c o d e s . T h e  story caused a flurry o f  debate on

whether the hijab  was welcom e in Irish classrooms.^' In a nationwide survey, it was
62revealed that 48% o f  people believed the wearing o f  headscarves should be pennitted. 

Nine Muslim organisations issued a statement that the hijab  is “an Islamic obligation as 

stated in the Quran and Prophet Muhammed’s traditions”. The organisations stated that 

Muslims in Ireland had enjoyed the freedom to wear the hijab at school without any 

problem. Where difficulties had arisen, these were dealt with on an individual level 

“with understanding” and under the tenns o f  the Education Act 1998,^^

It should be noted that there was an earlier reported instance o f  a school prohibiting the hijab  on the 
grounds o f  its Catholic ethos. See Kieran W ood, “Irish M uslim s to protest Hijab Ruling” , Sunday 
Business Post, 11 January 2004.

Ruadhan Mac Cormaic, “Principal calls for guidelines on wearing o f  hijabs in schools” The Irish  
Times, 19 May 2008. It was reported that 85 o f  the 1,500 students in the school had come from a foreign 
background.

Ruadhan Mac Cormaic, “O ’Keefe says review will look at hijab policy” The Irish Times, 20 May 
2008; Deaglan de Breadiin, “M inister seeks principals’ views on headscarf hijab” The Irish Times, 2 July 
2008.

The current M inister for Education Ruairi Quinn stated his opposition to the headscarf in public 
schools, and in respect o f  imm igrants to Ireland he com mented: “Nobody is formally asking them to 
come here. In the interests o f  integration and assimilation, they should embrace our culture” . He also 
rem arked, “Irish girls don’t w ear headscarves. A manifestation o f  religious beliefs in such a way is 
unacceptable and draws attention to those involved. I believe in a public school situation they should not 
wear a headscarf’. Patricia M cDonagh, “M uslim  anger at opposition calls for school ban on hijab” The 
Irish Independent, 2 June 2008; Harry M cGee, “Quinn supports integration after U -turn on 
m ulticulturalism ” The Irish Times, 3 June 2008. See also: Jakob de Roover, “Viewing the headscarf as 
just a piece o f cloth can stop us getting tied up in knots” The Irish Times, 26 M ay 2008 and Breda 
O ’Brien, “It is better to avoid making hijab a m ajor issue” The Irish Times, 31 May 2008.

Carl O ’Brien, “P upils’ right to wear hijab is backed by alm ost half surveyed” The Irish Times, 9 June 
2008. 39% believed that the practice should not be allowed and 13% had no opinion.

Patsy M cGarry, “M inisters agree com mon approach to wearing o f hijab” The Irish Times, 3 September 
2008. M uslim  w om en protested outside the French Embassy in D ublin at the time o f  the enactm ent o f  the 
2004 ban. Patsy M cGarry, “M uslim women in Ireland do not expect headscarf ban” The Irish Times, 19 
January 2004. The N ational Consultative Com m ittee on Racism and Interculturalism  (NCCRI) issued a 
D iscussion Paper in which it warned that the banning o f  religious symbols or obligations which are 
deemed important to religious m inorities was likely to result in tension with those com m unities where no 
tension existed before. See Symboled Out? A contribution to the public discussion focusing on the 
wearing o f  the hijab in Irish schools” available at
http://w w w.nccri.ie/pdf/N CC RI_Discussion_Paper_on_the_H ijab.pdf (visited 30 D ecem ber 2011). 
Interestingly, the NCCRI Report advocated, at 5, the approach o f  reasonable accom modation:

To date the vast majority o f  schools in Ireland have found their own sensible and sensitive
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The Government recommendations on school unifonn policy were issued in 

September 2008, following a survey o f all prim aiy and post-primar>' schools and 

consultations with groups including teachers’ unions, management and parent bodies. 

They provide as follows:

1. The current system, whereby schools decide their uniform policy at a local 

level, is reasonable, works and should be maintained.

2. In this context, no school unifomi policy should act in such a way that it, in 

effect, excludes students o f a particular religious background from seeking 

enrolment or continuing their enrolment in a school. However, this 

statement does not recommend the wearing o f clothing in the classroom 

which obscures a facial view and creates an artificial barrier between pupil 

and teacher. Such clothing hinders proper communication.

3. Schools, when drawing up unifonn policy, should consult widely in the 

school community.

4. Schools should take note of the obligations placed on them by the Equal 

Status Acts before setting down a school unifonn policy. They should also 

be mindful o f the Education Act, 1998 ... this obliges boards o f 

management to take account o f ‘the principles and requirements o f a 

democratic society and have respect and promote respect for the diversity o f 

values, beliefs, traditions, languages and ways o f life in society’.

The Report concluded that despite the generally satisfactory position regarding the 

admission o f girls who wear headscarves to schools, each school should examine its 

policy to ensure that the approach it takes does not operate to exclude such pupils. It

com prom ise on the issue o f  the hijab, w hich is to allow  it to be worn (provided it is consistent 
w ith the colour o f  the school uniform). This show s that schools can and should negotiate on what 
is acceptable and what is not acceptable to be worn by children in the school. It does not mean that 
everything that is worn by students (including for religious reasons) should be allow ed. 
“R easonable accom m odation” should at all tim es be the approach that is adopted.

^  R eport on the n eed  f o r  a  G uidance N ote to Schools when review ing their p o lic ie s  on School U niform s, 
available at http://w w w .islam inireland.com /docum ents/uniform _recom m endations(2).pdf (visited 30  
D ecem ber 2011).
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was stated that where schools have permitted the wearing o f  the hijab in a colour which  

is similar to the ordinary school unifonn, no problems have been encountered, but that 

the important consideration was that all parties involved are clearly aware o f  the 

position o f  the school.

The Recommendations were welcom ed by all the main teacher unions, but 

criticised by the Irish Council for Civil Liberties (ICCL), which stated that Ministers 

had abrogated their responsibility to ensure that education is provided in a non- 

discriminatory way, leaving the decision-making onus on school principals; in effect 

the Report amounted to “a policy not to have a policy”.®̂  The parents o f  the student at 

the centre o f  the case subsequently set up the Irish Hijab Campaign to lobby for the 

express right o f  female Muslim students to wear headscarves.^^

On substantive analysis, the content o f  the non-prescriptive recommendations 

seems to reflect the status quo in the United Kingdom, insofar as the hijab can be 

accommodated, but the line is drawn at the “extreme headscarf’ -  the niqab, or burqa  

-  because “by obscuring facial view , an artificial barrier between teacher and pupil is 

created, making proper interaction between them impossible”.̂  ̂ It was noted that in

Ibid, at [2.6],
Ruadhan Mac Cormaic, “No directive on hijabs in classroom to be issued” The Irish Times, 24 

Septem ber 2008.
Patsy M cGarry, “Group to lobby for right to w ear hijab” The Irish Times, 2 Septem ber 2008.
A term used by Christian Jopkke, Veil: M irror o f  Identity  (Polity Press, 2009), Chapter 4: The Extreme 

H eadscarf in M ulticultural Britain.
Note 64, at [2.4]. See Dom inic M cGoldrick, “M uslim Veiling Controversies in Europe” in Jorgen S. 

Nielsen, Samim Akgoniil, Ahmet Alibasic, Brigitte M arechal and Christian Moe eds, Yearbook o f  
M uslim s in Europe  (Brill, 2009, Volume 1) 427, at 459:

The recom m endations that clothing which obscures a facial view and creates an artificial barrier 
between pupil and teacher not be worn would exclude the w earing o f  the burka and the niqab. The 
reasoning that such clothing hinders proper com m unication parallels the basis o f the Azm i decision 
in the UK and the recom m endations o f  the U K ’s Departm ent for Children, Schools and Families. 

The decision in Azm i v Kirklees M etropolitan Borough Council [2007] ICR 1154 involved a teacher who 
was suspended from her school teaching assistant role following her refusal not to w ear a full-face veil in 
the classroom. Azmi was unsuccessful in her proceedings alleging direct and indirect discrim ination on 
religious grounds. See further. Chapter 6, Part II.

See also, the House o f Lords decision in R (on the application o f  Begum) v H eadteacher and  
Governors o f  Denbigh High School [2006] UKHL 15. This case concerned a pupil who wished to w ear a 

jilbab  to school; which is a long coat-like garm ent that covers the entire body, except for the hands, face, 
and head. Denbigh H igh School offered a school uniform  to M uslim  girls consisting o f  the shalw ar  
kameeze, described by Lord Bingham, at [6], as “a com bination o f  the kameeze, a sleeveless sm ock-like 
dress with a square neckline, revealing the w earer’s collar and tie, w ith the shalwar, loose trousers, 
tapering at the ankles” . Furtherm ore, the wearing o f  headscarves had been approved. The school argued 
that the uniform  was chosen after careful consideration and input from parents and local religious leaders. 
Begum was told that she would be refused adm ission to the school if  she contravened the uniform  policy 
by wearing a jilbab . She sued the school alleging an infringem ent o f  her freedom to m anifest her belief 
and right to education, as guaranteed under the ECHR and the Human Rights Act 1998. The case 
ultim ately reached the House o f  Lords, where it was agreed that there had been no infringem ent o f  M iss 
B egum ’s rights. Lords Bingham, Hoffman and Scott found that there had been no interference with
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university settings, wearing the niqab  is sometimes permitted but the comparison 

between a university and school setting was deemed invalid “even if  only on the 

grounds that students are more mature and that interaction usually takes place in large 

lecture halls or small tutorial groups rather than in the conventional classroom  

setting”7° The ECtHR §ahin case^' is an example o f  a university case, and so perhaps 

the possible objection o f  university lecturers or students to the presence o f  orthodox 

Islamic clothing should have been considered in greater detail. Furthennore, the 

reference to a lack o f  problems when the colour o f  the hijab matches the school uniform  

is also somewhat dubious, and lacking resonance in other countries. There is almost a 

suggestion that Muslim students should do their best to blend in with the school 

scenery.

Overall, despite these criticisms, the Government response is an example o f  

compromise which represents accommodation o f  Islam, with a clear and objective 

justification provided for the limits o f  to lera n ce .N o n eth e less , the complete delegation 

o f  uniform policy to schools could lead to lack o f  certainty in the future. In light o f  the

Begum’s rights under Article 9. Lord Nicholls and Lady Hale found that there was an interference. 
However, all five Lords agreed that any interference with her rights were objectively justified under 
Article 9(2). The following passage of Lord Bingham, at [34] sums up the approach of the House of 
Lords on the justification point;

On the agreed facts, the school was in my opinion fully justified in acting as it did. It had taken 
immense pains to devise a uniform policy which respected Muslim beliefs but did so in an 
inclusive, unthreatening and uncompetitive way. The rules laid down were as far from being 
mindless as uniform rules could ever be. The school had enjoyed a period of harmony and success 
to which the uniform policy was thought to contribute. On further enquiry it still appeared that the 
rules were acceptable to mainstream Muslim opinion. It was feared that acceding to the 
respondent’s request would or might have significant adverse repercussions. It would in my 
opinion be irresponsible of any court, lacking the experience, background and detailed knowledge 
of the head teacher, staff and governors, to overrule their judgment on a matter as sensitive as this. 
The power of decision has been given to them for the compelling reason that they are best placed 
to exercise it, and I see no reason to disturb their decision.

On the question of denial of the right to education under Article 2 of the Protocol No. 1, the Lords agreed 
that an infringement was not made out. It was noted that the two-year interruption in Begum’s education 
was regrettable. However, it was the result o f her unwillingness to comply with a rule to which the school 
was entitled to adhere.

In a subsequent case, the niqab featured as the garment at the centre of a dispute. In R (on the 
application o f X ) v  Headteachers and Governors o f  Y School [2008] I All ER 249 a school changed its 
uniform policy and refused to permit the wearing of the niqab. In the High Court, Silber J found that the 
girl’s Article 9 rights had not been interfered with, as she could have accepted the offer o f a place at 
another nearby school which permitted her to wear her niqab. However, the Article 9(2) ECHR analysis 
was carried out and the Court accepted the justifications put forward by the school which included 
educational factors and security.

See Chapter 4, Part II.
This may be contrasted with the Garda turban controversy, where the Gardai, supported by the Minister 

o f State with responsibility for Integration Conor Lenihan, refused a request for the turban as part o f the 
uniform, despite the NCCRI urging reconsideration of the matter on the grounds that “absolutist policies 
tended not to work”. Carl O ’Brien, “Racism committee urges Garda to review decision on turban ban” 
The Irish Times, 22 August 2007. See Chapter 7, Part II.
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preponderance o f headscarf disputes which have been Htigated elsewhere, it is 

regrettable that the Government did not better clarify the scope o f discretion conferred 

on schools. Individual Muslim students now face uncertainty as a result o f the 

unwillingness o f the Government to take a firm stance on the issue o f the headscarf, and 

the spectre o f disputes with individual school boards o f management is a very real 

prospect^^

Unfortunately, it is not surprising that the Government did not take a decision in 

this sensitive area, as legally it is in a weak position to do so in light o f the sacred space 

carved out for religion in schools in constitutional provisions and case law; the next 

point o f focus.

2. CONSTITUTIONAL PROVISIONS AND CASE LAW  

2.1 Constitutional Provisions: Articles 42 and 44

In the absence of any education legislation until the enactment o f the Education Act in 

1998, the Constitution has played an important role in defining rights with respect to 

education. Articles 42 and 44 o f the Irish Constitution fonn the bedrock o f support for 

the system.

(i) Article 42

Article 42 is devoted to education. It commences with an acknowledgement o f the 

primacy o f the rights o f the constitutional Family in the matter o f the education o f the 

children within this social unit:

Hickey argues that because o f  the inadequacy o f  the legislative checks on the control o f  schools 
coupled with the dom inance o f  Catholic schooling in Ireland, the freedom  o f  non-Catholic fam ilies is 
jeopardised, and in relation to the hijah  exam ple he argues that schools have too much power:

[I]n the absence o f  law or regulation the school principal and board o f  m anagem ent are in a 
relationship o f  dom ination vis-a-vis  the Islamic fam ily because o f  the concentration o f  arbitrary 
pow er in their hands. Even if  they are utterly favourable to the interests o f  the vulnerable party -  a 
kindly or benign master in the republican tradition -  they are in a position o f  virtual control. 
Should their m ood or outlook change, the ‘freedom ’ o f  the Islam ic fam ily evaporates in respect o f  
a sphere o f  their lives that is o f  capital importance.

See Tom H ickey, “Dom ination And I h tH i ja b  In Irish Schools”, (2009) 31 D ublin  U niversity L aw  
Journal 127, at 135.
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1. The State acknowledges that the primary and natural educator o f the child 

is the Family and guarantees to respect the inalienable right and duty of 

parents to provide, according to their means, for the religious and moral, 

intellectual, physical and social education o f their children.

2. Parents shall be free to provide this education in their homes or in private 

schools or in schools recognised or established by the State.

3. 1° The State shall not oblige parents in violation o f their conscience and

lawful preference to send their children to schools established by the State, 

or to any particular type o f school designated by the State.

Article 42.3.2° confines the State to the role o f ensuring that children receive “a certain 

minimum education, moral, intellectual and social” . Article 42.4 is key in its re

iteration o f the principle o f State funding for the education o f children in accordance 

with the rights o f  their parents:

The State shall provide for free primary education and shall endeavour to 

supplement and give reasonable aid to private and corporate initiative, and, when 

the public good requires it, provide other educational facilities or institutions with 

due regard, however, for the rights o f parents, especially in the matter o f religious 

and moral formation.

In examining these Articles, it is useful to bear in mind the three stakeholders 

previously introduced: parents, children, and the State.’'* First, parental choice is 

emphasised in these provisions, especially in Article 42.2. As Whyte observes, “quite 

plainly the constitutional model o f education placed parents at the apex o f the system, 

with the State in a supportive role” .’  ̂ However, parental choice is not absolute, as 

demonstrated by the case o f O ’Shiel v Minister fo r  EducationJ^ where it was held that

See Part I.
Gerry W hyte, “Education and the Constitution; Convergence o f  Paradigm and Praxis” (1 9 90 -1992 ) 25- 

27 Irish Jurist 69, at 73.
[1999] 2 IR 321. This is a humanistic approach to teaching based on the educational philosophy o f  the 

R u d olf Steiner. Steiner W aldorf schools work with an integrated balance o f  artistic, practical and 
intellectual content in the curriculum with an em phasis on social skills and spiritual values. The
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Department o f  Education funding requirements which the plaintiffs failed to attain were 

validly imposed, and therefore the Minister was justified in withholding recognition and 

public monies from a group o f  parents who had set up a primary school based on 

Steiner principles o f  education^^

Turning to children’s rights, these are not to the fore in the educational 

provisions, as they are subsumed in the interest o f  the constitutional family. In 

Com erford  v M inister for Education, M cGuinness J referred to “the extremely strong 

rights given to parents and the family in the Constitution and the comparative lack o f  

express constitutional rights for the child as against the parents”/*  However, a long- 

promised constitutional referendum on the status o f  children is expected to strengthen 

the individual rights o f  the child/^

Finally, the State’s duties are apparent from Article 42.4. The case o f  Crow ley v 

Irelancf^  concerned the closure as a result o f  strike action o f  three national schools in

Departm ent o f  Education rules related to teachers possessing recognised qualifications including the 
ability to teach Irish to a reasonable standard.

Laffoy J recognised that the concept o f  parental freedom o f choice imbued the entirety o f  Article 42 
and com m ented, at 347:

In my view, it would pervert the clear intent o f  the Constitution to interpret that obligation as 
m erely obliging the State to fund a single system o f  education which is on offer to parents on a 
‘take it or leave it’ basis. In the case o f  parents o f  lim ited or m odest means unable to afford, or to 
afford without hardship, fees charged by private schools, it would render worthless the guarantee 
o f  freedom o f  parental choice, which is the fundam ental precept o f  the Constitution. I f  the 
defendants’ stance -  that it has discharged its constitutional obligations to the plaintiffs by 
providing financial aid for 15 denom inational schools within a 12 mile radius o f  Cooleenbridge 
School -  was tenable, it would render m eaningless the guarantee o f parental freedom o f choice in 
the case o f  the parent plaintiffs. It is not tenable.

However, Laffoy J noted, at 348, that when channelling public money to schools, it was “ incum bent on 
the State, to incorporate in the scheme m easures to ensure that need and viability are properly assessed 
and that there is accountability” . Laffoy J continued:

Fulfilm ent o f  the S tate’s constitutional obligations under Article 42.4 must take account o f the 
parental freedom o f  choice guaranteed by Article 42, but it must be based on arrangem ents which 
have a rational foundation and prescribe proper criteria for eligibility which accord with the 
purpose o f  Article 42 and o f  the provisions o f  the Constitution generally.

[1997] 2 ILRM 134, at 145. This case concerned an 11 year old child with serious behavioural 
problem s who required placem ent in residential care where he would receive tuition at a personal level 
with a high teacher/pupil ratio. M cGuinness J granted declaratory relief to the effect that the State had 
failed to vindicate his constitutional rights under Articles 40 and 42 o f  the Constitution in that it had 
made no proper effort to cater for the boy’s special educational needs from the date o f  psychiatric 
diagnosis and educational recom m endations. Kilkelly comments;

It is well known that the Constitution makes little express provision for the autonom ous rights o f  
children and in literal term s at least children have no autonom ous right to education under the 
Irish Constitution. Case-law has o f  course filled these gaps -  m aking a significant contribution in 
the area o f  special needs education, for exam ple ....

“Religion and Education: A C hildren’s Rights Perspective”, note 14, at 9.
™ See Steven Carroll, “M inister denies putting children’s rights vote ‘on the long finger’” The Irish  
Times, 17 September 2010. See also, Eoin Carolan, “The Constitutional Consequences o f  Reform: Best 
Interests after the A m endm ent” (2007) 10(3) Irish Journal o f  Fam ily Law  9.
“ [1980] IR 102.
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one parish. The D epartm ent o f  Education arranged for buses to bring children to and 

from  schools located in neighbouring parishes. The plaintiffs were unliappy w ith these 

arrangem ents and sought an order directing the provision o f  free prim ary school 

education w ithin the affected parish. In the Suprem e Court, a m ajority held that the 

provisions o f  A rticle 42.4 conferred on the plaintiffs a right to receive free prim ary 

education, but that the relevant obligation o f  the State under that section was to 

“provide for” such education, and not to supply it.*' K enny J noted “the enorm ous 

pow er w hich the control o f  education gives was denied to the State: there was

interposed betw een the State and the child  the m anager or the com m ittee or board o f
82m anagem ent” . The evidence established that the State had not failed to provide for 

free prim ary education for the benefit o f  the plaintiffs. W ith this decision, the Suprem e 

C ourt essentially held that the Constitution endorsed the existing system  o f  

denom inationally  controlled prim ary school m anagem ent.

(ii) Article 44

A rticle 42 m ust be considered in conjunction with Article 44,*^ w hich deals with 

religion and provides for freedom  o f  conscience and the free profession and practice o f  

religion in A rticle 44.2.1°, as well as a guarantee against discrim ination in A rticle 

44.2.3°. O f  special im portance in A rticle 44 is A rticle 44.2.4°; a non-discrim ination 

provision which relates specifically to education and states that:

Legislation providing state aid for schools shall not discrim inate betw een schools 

under the m anagem ent o f  d ifferent religious denom inations, nor be such as to 

affect prejudicially  the right o f  any child to attend a school receiving public 

m oney w ithout attending religious instruction at that school.

K enny J exam ined the Irish text o f  the Constitution and com m ented, at 126;
The distinction betw een providing free education and providing for it is brought out v iv id ly  in the 
Irish version w hich is ‘nf folair don Stat socrii do dheanamh chun bun-oideachas do bheith ar fail 
in a isce’ w hose agreed literal translation is ;-  ‘The State must make arrangements to have basic  
education available free.’ I think that the change from A rticle 10 o f  the Constitution o f  the Irish 
Free State -  ‘A ll citizens o f  the Irish Free State (Saorstat Eireann) have the right to free 
elem entary education’ -  w as intended to em phasize that the State’s obligation w as not to educate 
but to provide for it.

Ibid, at 126-127.
83 This IS considered in detail in Chapter 5.
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Writing in 1992, Whyte observed that there was a doraiant ideological tension between 

Article 42, which, with its emphasis on the marital fam ily’s responsibility for education, 

is steeped in Roman Catholic social thinking, and Article 44, which reflects nineteenth 

century lib e r a lism .T h e  conflict emerged in Campaign to Separate Church and State v 

M inister fo r  Education', the key Supreme Court case on the issue o f  religion and 

education, in which the State accepted the constitutionality o f  denominationally 

controlled secondary education and fonnulated wider principles o f  general application
85to education.

2.2 Campaign to Separate Church and State v M inister fo r  Education

In this case, it was argued unsuccessfully by a secularist group that the State funding o f

chaplains in Roman Catholic and Church o f  Ireland comprehensive and community

schools amounted to State endowment o f  religion. In Chapter 5, it was argued that the
86Court’s arguments relating to non-endowment o f  religion were unconvincing. There 

are two further important aspects to the decision which shall be discussed in turn: (i) the 

positive obligation to provide religious education and (ii) the protection o f  religious 

ethos in schools.

(i) Positive obligation to provide religious education

Barrington J noted that Article 42.4 recognises that the family is the primary and natural

Gerry W hyte, “Education and the Constitution” in Lane ed. Religion, Education and the Constitution 
(Dublin, 1992). See also “Religion and Education -  the Irish Constitution”, Paper presented by Gerry 
W hyte at the TCD/IHRC Conference on Religion and Education: A H um an Rights Perspective, held on 
27 N ovem ber 2010, available at http;//w w w.ihrc.ie/publications/list/professor-gerry-w hyte-paper-on- 
religion-and-educat/ (visited 30 D ecem ber 2011).

[1998] 3 IR 321. H ereafter referred to as the Campaign  case. See also Greally v M inister fo r  Education  
(No 2) [1999] 1 IR 1. Geoghegan J upheld the constitutionality o f  a recruitm ent scheme whereby priority 
was given in the recruitm ent o f  teachers to second level Catholic schools to those who had taught for at 
least two years or more in the same Catholic school, or three years or more in separate Catholic schools. 
Geoghegan J recognised that the conditions were designed to maintain Catholic ethos, and he 
com mented, at 10-11:

The State could not adopt a funding scheme for secondary teachers which had the effect o f  
destroying the denom inational nature o f schools requiring funding. I believe that this particular 
view is warranted by a reading o f  Article 42 o f  the Constitution as a whole. It is true that by its 
express term s the Constitution only requires funding o f  primary education ... But if  the State in 
fact decides to fund secondary education by paying the salaries o f  teachers it cannot impose 
conditions to that funding which would effectively destroy the denom inational nature o f  schools 
requiring such funding.

See Part II.
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educator o f the child and guarantees to respect the right and duty o f  parents to provide 

for the “religious and moral, intellectual social and physical education o f their 

children” . Article 42.2 prescribes that parents shall be free to provide “this education” 

in their homes or in schools recognised or established by the State. Barrington J 

recognised that it was no longer practicable to combine religious and academic 

education in the way that a religious order might have done in the past. However, he 

held that “nevertheless parents have the same right to have religious education provided 

in the schools which their children attend” .*̂  Article 42.2 merely provides that “parents 

shall be free  to provide this education” .** However the Supreme Court has elevated 

their permission to a right. The existence o f a “right” is undermined by the fact that 

Article 42.3.2° confines the State to the role o f ensuring that children receive a certain 

minimum education, “moral, intellectual and social”, but not religious. McCrea argues 

that there is no textual basis for the creation o f a positive right, and that it brings with it 

“serious financial and administrative implications for the State” . I t  should be noted 

that there was no conscious decision to exclude certain schools, however, the funding 

commenced in the early 1970s w'ith the introduction o f new comprehensive and 

community schools, and at the time, the Roman Catholic Church and Church o f Ireland 

were the only denominations which had such schools. However, it might now be argued 

that should the Muslim community realise their aim o f establishing a secondary school, 

there ought to be an equivalent chaplaincy service for Muslim students, involving the 

payment o f salaries o f the imams^^ Failure to provide such payment would arguably 

involve a breach by the State o f the constitutional ban on discrimination on the grounds

[1998] 3 IR 321, at 358. Emphasis added.
Emphasis added.
Ronan McCrea, “The Supreme Court and the School Chaplains Case” (1999) 2 Trinity College Law  

Review  19, at 22. Hogan and Whyte state that given that most schools do not appear to receive funding 
for this purpose, it is arguable that the State is failing to discharge adequately its constitutional obligation 
to assist parents in the religious formation o f  their children. Second, as the assisted schools belong only to 
two religious denominations, existing practice may amount to discrimination on grounds o f  religious 
belief in favour o f  those two denominations: Gerard Hogan and Gerry Whyte, JM  Kelly: The Irish 
Constitution (4* ed, Tottel, 2003), at [7.6.250] and [7.8.70],

Furthermore, at primary level, there is currently potential inequality in arrangements between Muslim  
and Catholic schools. Lessons in the Quran and Arabic are taught by five part-time Muslim teachers in 
the Muslim National School. It “receives funding from the Department in the form o f the salaries o f  the 
full time teachers (excluding the religion teachers), language support teachers, special need assistants....” 
See the Islamic Foundation o f  Ireland (IFI) website at http://www.islaminireland.com/mns.html (visited 
30 December 2011). However, Catholic national schools are not required to raise the finds for provision 
o f  Catholic faith formation -  this is generally taught by the full-time teachers within the school, whose 
salaries are paid by the State. This anomalous position was confirmed in interview with Ali Selim, who 
stated that funding for the teaching o f  religion is received from Muslim organisations. Selim feels that 
this situation is unjust. Interview with Ali Selim, 10 June 2010.
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of religion.

(ii) Robust protection of ethos

School ethos is a somewhat nebulous concept, which has been described as “intangible, 

obscure and impenetrable”. '̂ Broadly speaking, it is the set of values that permeates a 

school.^^ The Campaign decision recognised the legitimacy of a strong denominational 

ethos in schools. As we have seen. Article 44.2.4° guarantees the right of a child not to 

attend religious instruction at a publicly funded school. Barrington J noted this right of 

the child. However, Article 42.2 contemplates children receiving religious education in 

schools recognised or established by the State but in accordance with the wishes of the 

parents. The learned judge deduced the following proposition from these provisions:

The Constitution therefore distinguishes between religious ‘education’ and 

religious ‘instruction’ -  the fonner being the much wider terni. A child who 

attends a school run by a religious denomination different from his own may have 

a constitutional right not to attend religious instruction at that school but the 

Constitution cannot protect him from being influenced, to some degree, by the 

religious ‘ethos’ of the school. A religious denomination is not obliged to change 

the general atmosphere of its school merely to accommodate a child of a different 

religious persuasion who wishes to attend that school.^^

Therefore, parents who wish to send their children to denominational schools have a 

right that their children should receive a comprehensive religious education and are not 

obliged to settle merely for faith fonnation classes. The only real explanation provided 

by Barrington J as to why the Constitution does not prevent all students from being 

influenced by the school ethos is the dubious “positive right” of parents to have

Catherine Furlong, “Com prehending C ulture-School Organisation, a Cultural Perspective” in Catherine 
Furlong, and Luke Monahan eds, School C ulture an d  Ethos: C racking the C ode  (Dublin, Marino Institute 
o f  Education, 2000), at 59.

Norman writes:
School ethos is the atm osphere that em erges from the interaction o f  a number o f  aspects o f  school 
life, including teaching and learning, m anagem ent and leadership, the use o f  im ages and sym bol, 
rituals and practices, as w ell as goals and expectations.

James Norman, Ethos an d  E ducation  in Ire lan d  (N ew  York, Lang, 2003), at 2-3. Norman also states, at 
4 , that ethos “can ultimately be described as the dominant pervading spirit or character o f  the institution 
resulting from the habits o f  behaviour o f  those w ho are part o f  it” .
” [1998] 3 IR 321, at 357-358 .
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religious education provided in the schools which their children a t t e n d . M c C r e a  

concludes that no attempt is made to balance the rights o f the child under Article 

44.2.4°, nor does Barrington J take into account the provisions of Article 42.3.1° which 

forbid the State from obliging parents to send their children to any particular type of 

school in violation o f their lawful conscience and preference.

It is extremely disappointing that this case did not refer to the protection o f 

minorities, and that “the court allowed one set o f values to triumph completely over the 

other” .̂  ̂ It is tentatively submitted that the judgm ent was delivered at a time when 

immigration and population diversity were novel phenomena, and that today’s Supreme 

Court would be less likely to omit consideration o f the “other” in the classroom. As 

matters stand, this leading authority has profound negative implications for the 

reasonable accommodation o f students o f minority faiths.

3. DEPARTM ENT OF EDUCATION RULES AND LEGISLATION  

3.1 Rules for National Schools 1965 and 1971 Curriculum

Before 1965, religious instmction was confined to a set period in the timetable, with the 

result that schools could readily comply with Article 44.2.4° o f the Constitution.^^ The 

Rules o f the National Board, and subsequently o f the Department o f Education up to 

1965 stated;

[T]he system o f National Education affords combined secular and separate 

religious instruction to children o f all religions, and no attempt is made to 

interfere with the religious tenets o f any pupils.

As discussed in (i) supra.
McCrea, note 89, at 27.
Ibid, at 27-28. Glendenning, note 2, at [9.040], adds that the Supreme Court did not impose any 

limitations on worship, preparation for the sacraments, or the saying o f  prayers, which might be regarded 
as a lack o f  respect for the freedom o f religion principle for religious minorities. Sakaranaho, note 53, at 
93, concludes that the “overemphasis on positive religious freedom, materialised in the Irish 
denominational system o f education, glosses over the needs and experiences o f  non-Catholic pupils in 
schools so that their negative religious freedom does not even reach the agenda”.

The Rules contained (and still contain) the requirement to separate religious instruction from secular 
instruction by formal time-tabling (Rule 54(2)(a)), and to display the said timetable in a conspicuous 
place in the school (Rule 54(2)(b)). The Rules stipulate that “no pupil shall receive or be present at any 
religious instruction o f  which his parents or guardians do not approve” (Rule 69(2)(a)), and also that “the 
periods o f  formal religious instruction shall be fixed so as to facilitate the withdrawal o f  [such] pupils” 
(Rules 69(2)(b)). Pupils who wish to receive religious instruction that is not provided in the school are 
permitted to leave the school, at reasonable times, to receive that instruction elsewhere (Rule 69(3)).
* Department o f  Education, Rules fo r  National Schools, 1947.
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In 1965, the Rules were revised in subtle ways which were designed to 

copperfasten the denominational character o f the national school system. Rule 68 o f the 

Rules for National Schools 1965 provides:

O f all parts o f the school curriculum, religious instruction is by far the most 

important ... Religious instruction is, therefore, a fundamental part o f the school 

course and a religious spirit should infonn and vivify the whole work o f the 

school.

This Rule had originally required teachers “to be careful in the presence o f children o f 

different religious beliefs not to touch on matters o f controversy”. However, this note of 

caution was removed from the 1965 Rules.

Drawing on the 1965 Rules, the Department o f Education issued a revised 

curriculum in 1971. The Teachers’ Handbook stated that the curriculum should be seen 

“more as an integral whole rather than as a logical structure containing conveniently 

differentiated parts” . The handbook was specific that this integration should embrace all 

aspects o f the curriculum:

The decision to construct an integrated curriculum ... is based on the following 

theses ... that the separation o f religious and secular instruction into differentiated 

subject compartments serves only to throw the whole educational fianction out o f 

focus....'*’*’

According to the curriculum guidelines therefore, all schools were expected to offer a 

curriculum where religious and secular teaching would be integrated. The 1965 Rules 

and the 1971 curriculum combined to create a strong religious environment in 

schools.’*”

Hyland states:
The om ission o f  this phrase w as clearly not an oversight. It w ould be interesting to know on what 
basis a decision w as taken to delete this clause, w hich for nearly h alf a century had protected the 
rights o f  sm all m inorities in the national school system ,

A ine Hyland, “The m ulti-denom inational experience” available at 
w w w .esatclear.ie/~dejam es/C R G H yland.htm  (visited 30 D ecem ber 2011).
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3.2 The Education Act 1998 and Revised Primary Curriculum 1999

Under the 1998 Act, it is one o f  the fianctions o f  a recognised school to promote the 

moral, spiritual, social and personal development o f students in consultation with their 

parents, having regard to the “characteristic spirit” o f  the school (Section 9 ( d ) ) . W i t h  

a m odem  reference to diversity, the 1998 Act specifies in section 15(2) that in carrying 

out its functions the board o f  management shall:

(e) have regard to the principles and requirements o f  a democratic society and 

have respect and promote respect for the diversity o f  values, beliefs, traditions, 

languages and ways o f  life in society.

Section 30 o f  the 1998 Act provides for a period o f  religious instruction in recognised  

denominational schools,'®^ and also recognises the rights o f  the various church 

authorities to design curricula in religious education in primary schools and to supervise 

their teaching and implementation. Furthermore, the Minister is required by section  

30(2)(d) to ensure that the amount o f  instruction time to be allocated to curricular 

subjects shall be such as to allow for such “reasonable instruction time, as the board 

with the consent o f  the patron detennines, for subjects relating to or arising from the 

characteristic spirit o f  the school”. Reflecting Article 44.2.4° o f  the Constitution, 

section 30(2)(e) provides that students are not required “to attend instruction in any

The State now formally recognised the denominational character of the national school system and 
made no provision for, nor even adverted to the rights of those children whose parents did not 
wish them to attend exclusively denominational schools. It had removed the requirement for 
teachers to be sensitive to the religious beliefs o f ‘those of different religious persuasions’. 
According to the curriculum guidelines, all schools were expected to offer an integrated 
curriculum where religious and secular instruction would be integrated. While the rule under 
which parents were allowed to opt their children out of religious instruction still remained, the rule 
became effectively inoperable since religious and secular instruction would now be integrated. 
Even if religious instruction were separately timetabled, it could be assumed that a specifically 
denominational ethos would ‘permeate the school day’.

Glendenning, note 2, at [9.056], argues that according to this section, “the spiritual dimension of a 
denominational school’s function is essentially the responsibility of parents and the churches, acting on 
their behalf’. It is important to note that school leases have been varied in recent years by Deeds of 
Variation which provide that the school in question will be managed in accordance with its ethos, on the 
undertaking of boards of management to uphold and foster this ethos. Colton observes that the Deeds 
embody the concept o f characteristic spirit. “Religion in Public Education in Ireland”, Paper prepared by 
Paul Colton for the European Consortium fo r  Church and State Research Conference on Religion in 
Public Education held in Trier on 11-14 November 2010, at 6, available at http://w7hesz6f5.homepage.t- 
online.de//Contributions%202010/IRELAND.pdf (visited 30 December 2011).

Rules 68 and 69 of the 1965 Rules stipulate that this should amount to 30 minutes daily.
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subject which is contrary to the conscience o f the parent o f the student or in the case o f 

the student who has reached the age o f 18 years, the student”.

Following on from the 1998 Act, the Introduction to the Revised 1999 Curriculum 

is refreshing in its outlook:

Irish society recognises the right o f the individual to choose the particular fomi o f 

religious expression that reflects the spiritual aspirations and experience he or she 

seeks. It acknowledges, too, the importance o f tolerance towards the practice, 

culture and life-style o f a range o f religious convictions and expressions, and 

aspires to develop in children a tolerance and understanding towards the beliefs of 

others."’'̂

The right o f parents and children to respect for their beliefs is also set out:

Education generally seeks to reflect and cater for a variety o f religious

convictions and acknowledges the right o f parents to arrange for their children’s 

education in a school whose religious ethos coincides with their own religious 

belief It is the responsibility o f the school to provide a religious education that is 

consonant with its ethos and at the same time to be flexible in making alternative 

organisational arrangements for those who do not wish to avail o f the particular 

religious education it offers. It is equally important that the beliefs and 

sensibilities o f every child are respected.

Hyland described the 1999 Revised Primary Curriculum as a “major breakthrough”, as 

for the first time in the history o f Irish education, the right o f the individual to choose 

his or her particular form o f religious expression is recognised in an official educational 

d o c u m e n t.H o w e v e r ,  while the 1999 Primary School Curriculum does not express 

explicit support for an integrated curriculum, it states that it “envisages an integrated 

learning experience for children”. F u r t h e n n o r e ,  recent Catholic Church policy 

demonstrates commitment to the integrated curriculum .’'̂ * Therefore, it must be

Department o f  Education, P rim ary  School Curriculum  (Dublin: 1999), at 58.
Ibid.
A ine Hyland, “Education in Post-Christian Ireland” (2001) 27 Irish  R eview  66, at 69.

‘“’ N ote 104, at 11.
A s discussed in Section 4.2 o f  this Part.
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concluded that the respect declared for the beliefs o f  parents and children in the 1999 

Curriculum is largely aspirational, and the integrated cuiTiculurn is still a feature o f  our 

system.*'’̂

3.3 Equal Status Acts 2000 -  2011

The Equal Status Acts 2000-2011, which were considered in detail in Chapter 6, 

prohibit direct and indirect discrimination on the religious ground, which is defined 

under section 3(2)(e) o f the Acts as “that one person has a different religious belief 

from the other, or that one has a religious belief and the other has not” ."^ The Equal 

Status Acts apply to those who attend or are in charge o f educational establishments. As 

outlined previously, section 7(2) o f the Acts provides that an educational establishment 

shall not discriminate in relation to the admission o f a student; his or her access to any 

course, facility or benefit provided by the establishment; any other terni or condition o f 

participation in the establishment by a student; or the expulsion o f a student from the 

establishment or any other sanction against the student. Although cases concerning 

religious discrimination and Muslims have not yet been decided by the Equality 

Tribunal, it is submitted that the Acts have the potential to be o f great assistance in 

circumstances where schools impose policies which are superficially neutral, but with 

which Muslim students struggle to co m p ly ."’

However, there are several significant exemptions in the Acts. Under section 

7(3)(c), a primary or post-primary educational establishment with an objective to 

provide education in an environment which promotes certain religious values does not 

discriminate where it admits persons o f a particular religious denomination in 

preference to others, or where it refuses to admit a student and it is proved that the 

refusal is essential to maintain the ethos o f the school."^ This exemption is one o f many

A s noted by D oy le , “even i f  no longer the reason for certain practices in primary schools, Rule 68 is 
an accurate representation o f  those practices. In this regard, the crucial aspect o f  this Rule is the idea that 
religious spirit inform and v iv ify  the w hole work o f  the school”. “Egalitarianism, R eligious Preferences 
and the Integrated Curriculum” Paper presented by Oran D oyle at the TCD /IH RC C onference on R elig ion  
an d  Education'. A H um an R ights P erspective , held on 27 N ovem ber 2010, at 6, available at 
http://w w w .ihrc.ie/download/pdf/oran_doyle_integrated_curriculum _paper.pdf (visited 30 D ecem ber  
2 0 1 1 ).

' Section 2( 1) o f  the A cts specifies that “religious b e lie f ’ includes religious background or outlook.
See Chapter 6, Part II for d iscussion o f  hypothetical cases.
The full text provides that an educational establishm ent does not discriminate:
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factors which poses challenges for Muslim students in our education system; a theme 

which shall now be explored, along with suggestions for remedies.

4. PARTICULAR CHALLENGES FOR MUSLIM STUDENTS -  

TOWARDS REASONABLE ACCOMMODATION

As stated at the outset, the denominational paradigm is welcomed by those Muslims 

who can achieve the critical mass to request an Islamic school which the State will fund 

in accordance with its existing attitude to the funding of schools whose patrons belong 

to the majority denominations. However, the position of these parents and children 

must be distinguished from that of Muslim children who are attending schools where 

there is a mismatch between the child’s faith and the ethos of the school, which is a far 

more likely occurrence. The strong protection afforded to Catholic ethos in our schools, 

and the related subset of problems including preferential admissions policies and the 

integrated curriculum shall now be discussed, followed by concrete examples of how 

reasonable accommodation could be applied to the Irish education system. Prior to this 

analysis, there shall be a reminder of how reasonable accommodation works in the 

Canadian education system.

4.1 The Canadian Approach: Acceptance of a Multi-Religious Environment

As discussed in Chapter 3, the kirpan case of Multani v Commission Scolaire 

Marguerite-Bourgeoys'^^ provides a prime example of reasonable accommodation in 

the classroom. This decision has been praised by many academic commentators as a 

sensitive approach to the difficult question of religious dress in the classroom. Clarke 

indicates how accommodation flows both ways:

Schools need to bend when it comes to zero tolerance policies when there are 

good reasons to do so. In this case, respecting the religious freedom of a Sikh 

student is a compelling reason to treat the kirpan differently from other objects,

where the establishm ent is a school providing primary or post-primary education to students and 
the objective o f  the school is to provide education in an environm ent w hich promotes certain 
religious values, it admits persons o f  a particular religious denom ination in preference to others or 
it refuses to admit as a student a person w ho is not o f  that denom ination and, in the case o f  a 
refusal, it is proved that the refusal is essential to maintain the ethos o f  the school.

[2006] 1 SCR 256.
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which can cause harm. At the same time, let us not forget that Gurbaj was subject 

to very extensive safety restrictions and conditions concerning the wearing o f the 

object. He could not simply do as he wanted and thus had to make a number of 

concessions concerning the use of the kirpan while on school property. This 

compromise, between religious freedom of an individual and the security 

concerns of the collective, should be presented to our students and educators as an 

example to study and to celebrate in a religiously rich and culturally diverse 

world.""*

Schools are more than just places where one learns literacy and numeracy. As the 

majority of the Supreme Court of Canada stated in Trinity Western University v College 

o f Teachers'. “Schools are meant to develop civic virtue and responsible citizenship, to 

educate in an environment free o f bias, prejudice and intolerance”."^ It must be 

emphasised that the extent to which an educational environment may be said to 

accommodate a Muslim student can often depend on whether the school in question is 

public or private, and whether it espouses a particular religious ethos. However, in 

general, it is submitted that in matters such as wearing religious symbols, time off for 

religious observance, worship during school hours, and curriculum difficulties, 

reasonable accomodation aims to improve the religious freedom of Muslim students.

Me Andrew examines the position of Muslim students in the province of Quebec, 

and observes that Muslim students have been the subject of an important number of 

educational controversies in the last 20 years, involving inter alia the teaching of 

Arabic and headscarves."^ In 1994, a secondary school in Montreal infonned a female

Paul Clarke, “R eligion, Public Education and the Charter; W here do w e go now ?” (2005) 40(3 ) 
M cG ill Jou rn a l o f  E ducation  351, at 373-374 . B ussey cites the decision as an exam ple o f  how flexib le  
the Court has becom e in accom m odating religious groups:

For all practical purposes a kirpan is an intimidating p iece o f  weaponry -  but it has a religious  
sign ificance to the members o f  the Sikh religion that is only intimately known by them. For the 
outsider, the kirpan’s appearance reveals a w eapon designed to inflict harm. The Court is to be 
admired for its w illingness to go  beyond the societal biased opinion o f  the kirpan, as expressed in 
the council o f  com m issioners’ decision , to seek a com prom ise that respects both the religious 
sensib ility  o f  the Appellant and the public safety concerns o f  the Respondents. Both sides had 
legitim ate positions -  both are respected by this decision.

Barry W . B ussey , “A nalysis o f  SCC Kirpan D ecision” 29 March 2006 , at 5, available at 
http://w w w .christianlegalfellow ship.org/legal_issues/articles/SC C % 20C ase.pdf (visited 30 D ecem ber  
2011). S ee a lso, Shaheen Shariff, “B alancing C om peting Rights: A  Stakeholder M odel for Dem ocratic 
Schools” (2006 ) 29(2 ) Canadian Journ al o f  E ducation  476.
"^ [2001] 1 SCR 111, at [13].

Marie M e A ndrew, “The M uslim  C om m unity and Education in Quebec: C ontroversies and Mutual 
Adaptation” (2010 ) 11(1) Journal o f  In ternational M igration  an d  In tegration  41. The Q uebec public 
school system  was o ffic ia lly  transformed from a denom inational one (Protestant or C atholic) to a
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student that she was not permitted to wear the hijab. Pubhc debate on the issue 

prompted Quebec’s Human Rights Commission to pubHsh an opinion in 1995.”  ̂ The 

Commission stated that an outright ban of the hijab would violate the Quebec Charter, 

remarking:

Beyond differences in Koran interpretation and out of respect for people who

choose to wear the veil, we must assume that this choice is a way of expressing

their religious affiliations and convictions. In our view, it would be insulting to

the girls and women who wear the veil to suppose that their choice is not an

enlightened one, or that they do so to protest against the right to equality. It would

also be offensive to classify the veil as something to be banished, like the
118swastika for example, or to rob it of its originality by comparing it to a hat.

In recognition of the undue hardship aspect of reasonable accommodation, the 

Commission held that restrictions on the hijab could be justified, for example, where 

there were safety concerns in relation to participation in laboratory work."^

The 2007 Report of the Advisory Committee on Integration and Reasonable 

Accommodation in Schools, known as the Fleury Report, examined the accommodation 

of Muslim students in Quebec s c h o o l s . T h e  Committee conducted a major survey of 

1,511 school principals. It showed that one-quarter had received requests from parents 

for accommodations of a religious, linguistic, and cultural nature.'^' Two-thirds of the 

principals did not consider the issue as a key professional challenge. Showing the 

trickle-down effect of legal decisions, roughly one-fifth of the principals had taken

linguistic one (French or English) in 1998. M e Andrew notes, at 44 , that approxim ately three-quarters o f  
M uslim  students are found in schools belonging to the public network. M oreover, when M uslim  fam ilies
opt for private schools, they favour non-denom inational or even Catholic schools. In 2008, the total
enrolm ent in M uslim  private schools recognized by the Quebec governm ent w as lim ited to 1,621 
students.

R elig ious P luralism  in Q uebec: A S ocia l an d  E th ica l C hallenge, C om m ission des droits de la 
personne et des droits de la jeunesse, February 1995,
available at http://w w w 2.cdpdj.qc.ca/en/publications/D ocum ents/hidjab_anglais.pdf 
(visited 30 D ecem ber 2 0 1 1).

Ibid, at 17.
" at 30.

Inclusive Q uebec Schools: dialogue, values an d  com m on reference p o in ts  available at 
http;//w w w .m els.gouv.qc.ca/sections/accom m odem ent/pdf/R apportA ccR aisonnable_a.pdf 
(visited 30 D ecem ber 2 0 1 1). This extensive report founded the basis for the B ou chard-T aylor analysis o f  
the operation o f  reasonable accom m odation in schools. See Chapter 3, Part III.

Ibid, at 19.
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diversity initiatives without requiring any prompt or r e q u e s t . T h e  Fleury report 

showed that the majority of requests were from Christians, especially Jehovah’s 

Witnesses. Nevertheless, among the 351 school administrators who had received 

requests, 153 received at least one request from members of the Muslim faith. 

Principals reported that they accepted approximately half of the requests, and the rest 

were either refused, or alternative solutions were negotiated.'^"* Two main objectives 

were pursued by school administrators: to respect democratic rights and to foster
125success. Cases involving Muslim students or parents included such examples as 

authorising the use of rooms for prayer, providing halal food in the cafeterias, and 

adapting the school curriculum for Ramadan.

Me Andrew concludes that there is cause for optimism with regard to Muslim 

students:

If one was to limit oneself to controversies, one would believe that the presence 

of Muslims in Quebec schools should be an issue of public concern. Nevertheless, 

many documents, as well as an acquaintance with the reality of grass-root schools 

testify to the mutual adaptation that is discreetly and slowly happening between 

public institutions and Muslim parents or students....

4.2 Protection Afforded to the Catholic Ethos

It is important to note that a Catholic ethos in schools may not necessarily be inimical 

to Islam. In general. Catholic schools welcome Muslim students and Ireland has thus far 

avoided the headscarf litigation that has scarred the rest of Europe. However, the issue 

of accommodation of Islam should not rest with the apparent current capability of the 

Catholic ethos to embrace students o f other faiths.

First, as a matter of principle, the religious freedom of Muslim students should 

not be a function of the elasticity o f Catholic ethos. Secondly, although the Catholic 

ethos in schools seems not to preclude the accommodation of Islam in practice, the 

potential for limited or no accommodation exists. There is ample legal scope for

Ibid, at 20-21.
Ibid, at 23.
Ibid, ai 25.
Ibid, at 26.
Ibid, ax il-% 1.
Me Andrew, note 116, at 52.
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schools to decide that a particular Islamic requirement or practice does not cohere with 

the prevailing ethos, and so to ban it. For instance, in 2010 the Council o f  the Joint 

Managerial Body/Association o f  Management o f  Catholic Secondary Schools 

(JM B/AM CSS) issued Guidelines for the Inclusion o f  Students o f  other F a i t h s . T h e  

JM B/AM CSS emphasises the inclusive nature o f  the Cathohc ethos, and is in favour o f  

freedom o f  religious expression and the presence o f  religious symbols in schools. 

However, it is stressed throughout the Guidelines that such freedoms are subject to the 

need to uphold the ethos o f  the school.

Secondly, there has been testimony from Muslim students o f  a sense o f  exclusion  

and pressure resulting from Catholic e th o s.F u r th e r m o re , there is empirical proof o f  

the scope o f this exclusion. Honohan and Rougier have recently completed an important 

study on cultural diversity in Irish schools, as part o f  the EU Research Project A C CE PT  

PLURALISM}^^ Based on interviews with Muslim families living in Ireland, the 

authors have revealed tensions between Catholic school-managers and Muslim
132minorities, over issues such as the headscarf and accommodating prayer in school.

Thirdly, it appears that the Catholic Church is keen to make its schools more 

distinctively Catholic. The Church has defended its right for continued involvement in

See Aiveen M ullally, Guidelines on the Inclusion o f  Students o f  O ther Faiths in Catholic Secondary 
Schools (Joint M anagerial Body/Association o f M anagem ent o f Catholic Secondary Schools, April 
2010), available at http://www.jm b.ie/com ponent/content/article/307 (visited 30 Decem ber 2011).

Ibid, at 6:
M any schools report a huge increase in the number o f  parents from different faith backgrounds 
w ishing to enrol their children in their Catholic school. Some may say that this is due to a lack 
o f  choice. It m ay also be because o f  the values and philosophy o f  education held by the 
Catholic school. The single-sex aspect o f many o f  the schools is also attractive to many 
parents. ‘M ost Irish M uslim  pupils currently attend Catholic schools, generally due to their 
parents’ preference for single-sex education.’

W hile schools are happy to welcome and facilitate these parents, they are also conscious o f 
the need to uphold the school’s Catholic ethos or ‘characteristic spirit’, as it is described in the 
Education Act (1998).

See further Kate Holmquist. “M odem  Ireland: meet the fam ilies” The Irish Times, 27 February 2010. 
Iseult Honohan and Nathalie Rougier, ACCEPT PLURALISM  W orking Paper 13/2011, The 

embodiment o f  tolerance in discourses and  practices addressing cultural diversity in Irish schools 
(European U niversity Institute, Robert Schuman Centre for Advanced Studies, 2011). The A C C EPT  
P L U R A L ISM 'pxo]QcX was introduced in Chapter 1, Section 4.1.

The authors undertook as a case study the wearing o f the hijab  in school and noted, ibid, at 42-43, the 
following:

[T]he ‘visibility issue’ was also raised by two o f  our M uslim respondents: a m other (SK) who 
indicated that, in the (Catholic) schools her daughters had attended, the issue o f m aintaining the 
im age/perception o f the school as a Catholic school was often em phasised by the school 
m anagem ent, and a student (Z), who recalled that her hijab had attracted attention while attending 
an open day at a (prospective) secondary school:

...I was sitting in the front and the Principal o f  that particular school she... like... kind o f  
pointed towards me and was like ‘this is a CATHOLIC school’... you know, and I was kind 
o f  like ‘oh, I’m not going to this school’ (laughs) ... you know, because you... the first time 
you get a bad vibe you ju st don’t want to be there, you know... (Z)
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education d e l i v e r y , y e t  it has also recently conceded that it is over-represented.'^'^ 

Over-representation can lead to dilution o f ethos, as most schools now contain many 

children who are not from families who are traditional practising Catholics. Concerned 

by this relatively recent development, Archbishop Diannuid Martin stated that the 

current near monopoly is “ in many ways detrimental to the possibility o f maintaining a 

true Catholic identity in Catholic schools”, and that while Catholic schools should be 

open to all, they should have a “real Catholic ethos” . A  new initiative to celebrate 

annually “Catholic Schools W eek” began in 2009. It is easy to imagine the sense o f 

exclusion that Muslim students may feel when the suggested prayer services are held, 

and “sacred spaces” containing religious artifacts are c r e a t e d . I t  is appropriate in 

principle that the Catholic Church seeks to ensure that its mission statement is 

delivered. Furthennore, it is arguable that the constitutional solution to these issues is to 

allow the minority students to exclude themselves from the communal practice rather 

than to ban the communal practice itse lf However, when it is considered that the choice 

o f alternative school is poor, and moreover, that State funding is backing this 

proliferation o f a Catholic ethos, it is submitted that the cuiTent situation does not best 

serve the interests o f minorities.

(i) Preferential A dm issions Policies

The Education Act 1998 sets out in Section 9(m) that it is a function o f a school to 

“establish and maintain an admissions policy which provides for maximum 

accessibility to the school” . S e c t i o n  19(1) o f the Education (W elfare) Act 2000

Dan Keenan, “Archbishop defends Catholic sch ools” The Irish Times, 22 Septem ber 2007; Harry 
M cG ee, Patsy McGarry, “Department o f  Education says it w ill consider b ishop’s criticism ” The Irish  
Times, 14 A ugust 2008; Leo O ’R eilly , “Catholics entitled to their schools” The Irish Tim es, 19 D ecem ber  
2009.

G enevieve Carbery, “Catholic control o f  schooling not tenable, says archbishop” The Irish Times, 17 
June 2009. Archbishop Martin stated:

It is clear that a system  in w hich 92 per cent o f  all primary schools are m anaged by the Roman  
Catholic Church in a country where the Catholic population is 87 per cent is certainly not tenable.

Ibid. Archbishop Martin com m ented more recently:
The current d iscussion  on changes in school patronage is not just about m anagem ent or ethos or 
about numbers .. .  Catholic identity cannot be separated from the level o f  faith o f  the com m unity  
within w hich the school belongs.

Patsy McGarry, “Martin addresses school patrons issue” The Irish Times, 20 June 2011.
For docum entation distributed to primary schools, see  

w w w .catholicb ishops.ie/im ages/stories/features/C atholic_Schools_W eek/2010/csw _prim ary_eng.pdf 
(visited 30 D ecem ber 2011).
137 This section refers to Section 15(2)(d) w hich sets as a function o f  a Board to:
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provides that the board o f  management shall not refuse to admit a student, except where 

such refusal is in accordance with the admission policy o f  the school concerned.

As outlined above, under Section 7(3) o f  the Equal Stutus Acts 2000-2011, 

schools are permitted to make admissions decisions which maintain the ethos o f  the 

school. It was reported in 2003 that the number o f  religious discrimination cases
138coming before the Equality Authority and involving schools was on the increase. One 

o f  the cases involved a Dublin secondary school which set a quota on the number o f  

Muslim pupils it would receive.

In the summer o f  2007, the admission debate intensified, with the emergence o f  

an enrolment crisis in North Dublin. In areas o f  recent population growth, the existing  

Catholic schools continued to operate the policy o f  prioritising the admission o f  

Catholic children, requiring the production o f  a Baptismal Certificate in many cases. 

With no alternative to the denominational schools, it emerged that it was mostly 

immigrant parents who struggled to find school places for their c h i l d r e n . T h e  

Equality Authority suggested that schools could no longer rely on the section 7(3)(c) 

exemption if  this had the effect o f  excluding persons o f  other religions or races, and 

expressed concerned that the outcome o f  “segregation in effect” for black and minority 

ethnic pupils might constitute indirect discrimination on the ground o f  race, in breach o f  

the Racial Equality Directive and the Equal Status Acts.'*^'

...publish , in such m anner as the Board with the agreem ent o f  the patron considers appropriate, 
the policy o f  the school concerning adm ission to and participation in the school, including the 
policy o f  the school relating to the expulsion and suspension o f  students and adm ission to and 
participation by students w ith disabilities or who have other special educational needs, and ensure 
that as regards that policy principles o f  equality and the right o f  parents to send their children to a 
school o f  the parents’ choice are respectcd and such directions as may be made from tim e to time 
by the M inister, having regard to the characteristic spirit o f  the school and the constitutional rights 
o f  all persons concerned, are com plied with.

Section 33(g) o f  the Act provides that the M inister may make regulations relating to the “adm ission o f  
students to schools”. However, to date, this power has not been exercised in respect o f  enrolment. Section
29 provides for appeals to the Secretary General o f  the Departm ent o f  Education in respect o f  inter alia  a 
refusal to enrol a student in a school.

Kathryn Holmquist, “Allegations o f  religious bias in schools increase” The Irish Times, 6 May 2003. 
All o f the cases were settled, which m eant that the details did not reach the public domain. However, the 
C hief Executive o f  the Equality A uthority stated that schools were generally not aware o f  their 
responsibilities under the Equal Status Acts.

See A nim al Report 2001, available at http://w w w.equality.ie/index.asp?locID=136& docID =62 (visited
30 Decem ber 2011), at 43.

Garret Fitzgerald, “New Catholic school policy could produce unintended ‘apartheid’” The Irish  
Times, 8 September 2007; Rosita Boland, “Faith before fairness” The Irish Times, 8 September 2007. It 
must be acknowledged that the 2007 crisis came about partly as a result o f  governm ental inability to cope 
with the rapidly increased and religiously diverse population o f a particular region o f  Dublin.

Sean Flynn, “School adm ission policies open to equality challenge” The Irish Times, 13 Septem ber 
2007. The Position Paper is available at http://w w w.schooldays.ie/articles/ea-paper-on-school-enrolm ent 
(visited 30 D ecem ber 2011). The A uthority went so far as to cast doubt on the ability o f  a denom inational
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More recently, the archdiocese o f  DubHn approved a new school enrolment 

policy, setting aside a quota o f  places for non-Catholic pupils. The new admissions 

system was introduced on a pilot basis in two primary schools in west Dublin, and 

replaced the obligation to enrol Catholic applicants f i r s t . H o w e v e r ,  this m ove is a 

small step, as the Catholic Church remains committed in principle to preferential 

admission policies.'''^ Such policies are common in many other countries where 

denominational education is provided. However, with the Catholic monopoly in 

education provision persisting, it is to be hoped that this form o f  educational apartheid 

does not recur.

Analysing section 7(3)(c), the wording shows that the exemption only applies 

where refusal to admit is essential to maintain  the ethos o f the school. It is not clear 

what this might mean in practice.'*^'' It is unlikely that the ethos o f  the school will be 

compromised by the admission o f  a small number o f  children o f  minority f a i t h s , a n d  

therefore it seems that the exemption involves some kind o f  numerical tipping-point 

whereby a Catholic school could argue, “this far but no further” in tenns o f  its 

acceptance o f  Muslim c h i l d r e n . T h e  section 7(3)(c) exemption appears to afford

school to prove that a refusal was essential to m aintain the ethos o f the school, in light o f the diverse mix 
o f  students attending such schools:

Further, in the context o f  a refusal there is as yet no definitive understanding o f  what is m eant by 
'essential to maintain the ethos o f the school’. G iven that the vast majority o f national primary 
schools in the State are denom inational and continue to allow students o f other denom inations and 
none to attend, there would be difficulty in proving that it is essential to maintain the ethos o f  a
particular religion to require every student to be o f  that particular denomination.

This com m ent raises the point that the ethos o f  a denom inational school may have become am biguous as
a result o f  its adm itting students o f many different faiths.
'''■ Sean Flynn, “New system keeps places for non-Catholic pupils” The Irish Times, 24 January 2008. 
Archbishop D iarm uid M artin declared that he was prepared to take action to redress situations where 
Catholic schools were being deliberately less open to diversity. Patsy M cGarry, “Archbishop criticises 
Catholics w ho pick schools to avoid diversity” The Irish Times, 11 April 2008.

See for an example. Catholic Prim ary Schools: A Policy fo r  Provision into the Future (Irish 
Catholic B ishops’ Conference, October 2007) at [4.4] available at
http://w w w .catholicbishops.ie/w p-content/uploads/im ages/docs/cath_ps_policy_for_future.pdf (visited 30 
Decem ber 2 0 I I) ,  which provides:

The enrolm ent policy o f the school is an im portant means o f  implementing its Catholic ethos. This 
policy will incorporate the Catholic school’s com m itm ent to diversity and inclusivity while at the 
same tim e protecting the integrity o f  the school. This will mean setting criteria for adm ission 
which will allow the school to discharge its primary responsibility o f providing for the Catholic 
children in its parish.

There is no jurisprudence on the question.
Although one could hypothesise about a single child w ho is a New Atheist or a Satanist, and w hose 

presence in the school is com pletely at odds w ith the possibility o f  maintenance o f ethos.
Honohan and Rougier, note 131, at 42, m ention that “the issue o f the ‘num ber’ o f  M uslim  pupils 

rather than their ‘visibility’ was perceived as potentially challenging” and one interviewee com mented:
...for exam ple the girls, Islamic girls go to the Rom an Catholic schools, particularly those with a 
religious ethos, particularly where there are nuns ... even there, they’re saying that ... the balance
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schools power to make arbitrary decisions about the preservation o f  its ethos, and is 

open to criticism for this reason.''^’ It is encouraging that there are Government plans to 

reform enrolment policies, and to impose sanctions on schools which refuse to
148 •implement fair admission policies. However, refonn o f  the section 7(3) exemption 

does not appear to be e n v i s a g e d . A s  with the integrated curriculum, preferential 

policies are acceptable in educational systems where there are options outside o f  

religious schools, and choice for all. However, the educational m onopoly in Ireland 

renders admission policies more problematic.

(ii) Integrated Curriculum

From surveys conducted in Irish schools, Mawhinney noted the extensive nature o f  

integration o f  religion in education, and received parent and teacher feedback that the 

opt-out provisions were not a solution in p r a c t i c e . T h e  Irish Catholic Bishops’

is now changing ... and if  you have an Islamic minority in Catholic schools is one thing... as it 
grows it’s changing the ethos o f  the school and it could becom e more difficult... (DM )

Furtherm ore, there are recent indications that problem s persist for M uslim students who wish to enter 
secondary schools in Dublin, having attended the M uslim primary school in Clonskeagh. Patsy M cGarry, 
“M uslim s say they cannot get into schools” The Irish Times, 28 September 2011. Spokesperson for the 
Islamic Cultural Centre, Ali Selim, reported that they had received “a great num ber o f  com plaints” from 
M uslim  parents in south Co Dublin “regarding a limited num ber o f schools that will only accept Catholic 
children” . He stated that the Centre was considering asking Archbishop o f  Dublin Diarmuid Martin to 
intervene. M r Selim encouraged the Departm ent o f  Education “to have a clear policy which prevents 
exclusion on the basis o f  religion” . W here south Dublin M uslim boys were concerned, the issue has got 
w orse in recent years, he said. Selim singled out two all boy secondary schools and stated, “In the past 
these schools accepted non-Catholics. It is only in recent years they have insisted on children being 
C atholic,” he said with “no children from the M uslim primary school accepted at either in recent years” .

See Hickey, note 73, at 153:
In light o f  the extent o f Catholic patronage o f  schools in Ireland, this exem ption engenders 
dom ination o f  non-Catholic families in com munities all across the state. The problem is all the 
more acute in the context o f  greater religious diversity in Irish life as well as the greater num ber of 
non-religious citizens. The local school ultimately holds what am ounts to unchecked power over 
the fate o f  non-Catholic families in a manner strikingly at odds with the republican account o f 
freedom.

However, it is open to the courts to apply a very strict requirem ent that refusal be essential to maintain 
religious ethos, which interpretation would lessen arbitrariness o f  school decisions.

See D iscussion Paper on a Regulatory Fram ew ork fo r  School Enrolment, June 2011, available at 
http://w w w .education.ie/servlet/blobservlet/sp_enrolm ent_discussion_paper.pdf (visited 30 December 
2011 ).

at 32:
The existing denom inational school system and equality legislation supports the right o f 
denom inational schools to give priority to children o f a particular faith. It is not proposed to 
change this. However, where such schools decide to make a portion o f  their school places 
available to applicants who are not o f that faith, it may be desirable to provide statutory support 
for such arrangements.

M awhinney, note 40. In circum stances where a doctrinal integrated curriculum, from which no opt-out 
is possible, is practised in Irish primary schools, M awhinney argues that the availability o f  acceptable 
alternative schooling would be a critical consideration in determ ining whether religious freedom was
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Conference have recently affirmed the Cathohc Church’s commitment to an integrated 

curriculum where students are helped by their teachers to see all o f their subjects “in the 

light o f faith”. I t  is immediately apparent that the child’s right in Article 44.2.4° to 

attend a school in receipt o f public money without attending religious instruction at that 

school is undennined. This point was noted by the Constitution Review Group in
1521996. Nonetheless, the integrated curriculum seems to receive Supreme Court 

endorsement in the Campaign case, in light o f the approval therein o f religious 

education as a concept broader than religious instruction, and one which children are 

not entitled to avoid .F urtherm ore, apart from religious instruction o f half an hour per 

day, and this broader religious education which permeates all other subjects, extensive 

preparation for religious sacraments (First Confession, First Communion and 

Confmnation) takes place during school hours.

There are many parents who support the integrated curriculum in Catholic 

schools, and it must be stressed that in theory, retaining this model respects the

adequately protected in an education system. She concludes that the nature o f  the integrated curriculum 
found in Irish primary schools suggests that its practice fails to respect international guarantees of 
religious freedom; its teachings are doctrinal; its aim is one o f  indoctrination; opting out is impossible, 
and alternative acceptable schooling is extrem ely limited. W riting in 1987, Clarke also asserted that the 
integrated curriculum  was incom patible with the ECHR and that schools are obliged “to separate 
denom inational religious instruction from other subjects and to allow parents to choose whether their 
children should attend that portion school curriculum ”. Desm ond Clarke, “Freedom o f Thought and 
Educational Rights in the European Convention” (1987) 29 The Irish Jurist 40, at 52.

See Vision 08: A Vision fo r  Catholic Education in Ireland, available at 
http://w w w.catholicbishops.ie/w p-
content/uploads/im ages/stories/cco_publications/Education/vision08pastoralletter.pdf 
(visited 30 Decem ber 2011), at 4;

By integrating their understanding o f  faith with their experience o f the world as studied in other 
subjects, our pupils are helped to appropriate what they believe and respond to the exhortation of 
St Peter to be ‘always ready to give answer to anyone who asks the reason for the hope which is in 
you ’ (1 Pet 3,15). At the same time, while respecting the autonomy o f  each branch o f  learning, 
they are helped to unify the diversity o f  subjects in the curriculum by seeing all o f  them in the 
light o f  faith and as different approaches to the study o f  a world ‘charged with the grandeur of 
G od’ (G.M . Hopkins SJ)

The Review  Group concluded that if Article 44.2.4° did not exist to provide a safeguard for the rights 
o f  non-believers the State might well be in breach o f  its international obligations insofar as minority- 
belief children “might be coerced by force o f  circum stances to attend a school which did not cater for 
their particular religious views or their conscientious objections” . It was noted that if  this were to occur, it 
would also m ean that the State would be in breach o f  its obligations under A rticle 42.3.1°. R eport o f  the 
Constitution Review  Group  (Dublin, Stationery Office, 1996), at 386-387.

Hogan and W hyte, note 89, at [7.869].
Instruction for the sacram ents is perm itted by section 30(d) o f the Education A ct 1998, w hich directs 

the M inister for Education to ensure that time is made available to schools “ for subjects relating to or 
arising from the characteristic spirit o f  the school” . In principle, problem s could be averted by perm itting 
minority students to absent them selves from these classes. However, the Equality A uthority’s D iversity at 
School report. Lodge and Lynch, note 45, at 51, reported that a study o f  the experiences o f  m inority- 
belief parents o f  prim ary school children indicated particular concern over this issue, with some parents 
reporting that their children were isolated, teased or bullied as a result o f  their non-participation in 
sacram ental preparation and ceremonies.
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constitutional right o f choice o f such parents, as emphasised in Article 42.2. However, 

the point is that the integrated curriculum, when combined with the lack o f an 

alternative school choice, raises serious conscience concerns for those children who are 

compelled, usually out o f geographic necessity, to attend a school whose ethos does not 

coincide with their religious beliefs.

Furthemiore, in light o f the State’s tolerance o f the integrated curriculum, the 

criticism by Department o f Education inspectors o f a North Dublin Muslim national 

school may seem surprising. The inspectors reported how 45 minutes daily was 

dedicated to religious instruction (15 more than the recommended 30), with senior 

classes also attending prayers for 20 minutes. There was a concern that this impinged 

on curriculum delivery time and there was also a suggestion that “extremism could 

flourish” . T h e  extra time allocated to religion classes was explained by the need to 

teach Arabic, which was considered necessary by the patron in order to read the Koran. 

Since a religious spirit is pennitted to “inform and vivify the whole work o f  the 

school” ’^̂  in Catholic schools, the criticism o f the Department is potentially
157discriminatory.

Finally, although the recent Lautsi decision o f the ECtHR provides some 

reassurance for European Christians who wish to retain the symbol o f the cross in 

schools,'^* McCrea may be correct when he argues that those who see the judgm ent as 

support for the contention that the Irish education system is in compliance with the 

ECHR “would do well to examine the judgm ent more carefully”. I n  particular, it was 

not contended in Lautsi that the presence o f the crucifix in classrooms had fostered “the 

development o f teaching practices with a proselytising tendency”. T h e  children were 

attending secular State schools, and moreover Italy is one o f a group o f 21 out o f 46 

Council o f Europe Member States where religious education is generally authorised in

Colin Murphy, “M uslim  school defends it s e lf ’ (2005) The Village, 20 October; Sean Flynn, 
“Department delivers scathing report on D ublin M uslim  school” The Irish Times, 18 June 2009; Paul 
C ullen, “ Islam ic foundation defends running o f  school after department’s criticism ” The Irish Times, 23 
June 2009. There were other m anagem ent and budgetary problems with the school.

Rule 68 o f  the R ules for National Schools 1965.
G lendenning, note 2, at [9 .058], adds that if  the school could show  that the board, with the consent o f  

the patron, had determined that Arabic be taught, and that Arabic related to or arose from the 
“characteristic spirit o f  the sch ool”, then this arguably is perm issible under section 30(2)(d) o f  the 
Education A ct 1998.

See Chapter 4, Part IV.
Ronan M cCrea, “Lautsi ruling no proof o f  support for religious education system ” The Irish Tim es, 11 

April 2011.
Lautsi V Ita ly  A pplication N o. 30814 /06 , D ecision  o f  3 N ovem ber 2009 (Chamber) and 18 March 

2011 (Grand Chamber), at [74].
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the school system, but where pupils only attend classes if  they have made a request to 

that effect.'®' The benefit o f  a large margin o f  appreciation not\vithstanding, the fact 

that the integrated curriculum operates in almost 90% o f  schools, which are also State- 

financed, renders Ireland’s education system extremely vulnerable to challenge.'®^

4.3 Calls for Reform

There has been condemnation o f  Ireland’s approach to religion in the classroom at the 

international level. For instance, in July 2008, the UN Human Rights Committee 

considered Ireland’s reports under the International Covenant o f  Civil and Political 

Rights and made the follow ing observations:

The Committee notes with concern that the vast majority o f  Ireland’s primary 

schools are privately run denominational schools that have adopted a religious 

integrated curriculum thus depriving many parents and children who so wish to 

have access to secular primary education.

The State party should increase its efforts to ensure that non-denominational 

primary education is w idely available in all regions o f  the State party, in view  o f  

the increasingly diverse and multi-ethnic composition o f  the population o f  the 

State party.

Zengin v Turkey, A pplication No. 15472/02, (2008) 46 EHRR 47, Decision o f  29 June 2007, at [33].
It is o f  note that on the dom estic front there may be a forthcoming constitutional challenge to the 

integrated curriculum  which could unsettle the jurisprudence. See Ronan M cGreevy, “Parents
suing over teaching o f  religion being unreasonable” The Irish Times, 9 Septem ber 2011. A child who was 
enrolled in a Catholic school in 2008 was exem pted from formal religious instruction, which was held 
from 12pm to 12.25pm daily. How ever, his parents m aintained that religion was so integral to the school 
it was im possible to avoid inform al instruction in Catholic doctrine. The child was moved to an Educate 
Together national school, 30km away from his home. The parents intend to mount a constitutional 
challenge against the school and D epartm ent o f  Education. Parish priest F r Jam es Hamill, Chairm an of 
the Board o f  M anagem ent, stated that the couple’s dem ands would have excluded the saying o f  grace 
before m eals, prayers before or after class, nativity plays and carol singing, as the child could not be left 
unsupervised; “They wanted to upend our normal structures to suit them and we couldn’t do this. You 
couldn’t guarantee that in a norm al atm osphere in a Catholic school” .

CCPR7C/IRL/CO/3, at [22]. In its State Party Response to the concluding observations o f  the Human 
Rights Com m ittee, Ireland stated that diversity was placing new and com plex dem ands on the education 
system. The growing m ulti-denom inational school sector and pilot com m unity school scheme were cited 
as exam ples o f  efforts being m ade to increase parental choice in schooling. See 
C C PR /C /IR L/C O /3/A dd.l, at [36-66]. In 2005, the UN Com m ittee on the Elim ination o f  Racial 
D iscrim ination noted that alm ost all prim ary schools are run by Catholic groups, and expressed concern 
that existing laws and practice would favour Catholic pupils in the adm ission to Catholic schools in case 
o f  shortage o f  places, particularly in the light o f  the limited alternatives available. The CERD Stated;

The Com m ittee, recognizing the ‘intersectionality’ o f  racial and religious discrim ination, 
encourages the State party to promote the establishm ent o f  non-denom inational or
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There is at least an indication that the status quo is set to change. A Report published by 

the Department o f  Education in August 2010 identified several areas where the Catholic 

Church might divest itself o f  patronage in order that alternative schools might be 

established.'^'^ The Forum on Patronage and Pluralism in the Primary Sector produced 

an interim report in November 2011, wherein it was recommended that the first phase 

in divesting schools should involve 258 schools in 18 dioceses across 47 areas. 

Furthennore, in June 2011, the Minister for Education announced that 20 new primary 

schools and 20 new post-primary schools are to be established in the next six years, 

and that revised patronage application criteria which place emphasis on parental 

demand for plurality and diversity o f  patronage will be applicable. Patron bodies who 

apply for patronage o f  the new schools coming on-stream will be obliged to provide 

evidence o f  d e m a n d . M i n i s t e r  Quinn stated: “If there are existing secondary schools

m ultidenom inational schools and to am end the existing legislative framework so that no 
discrim ination may take place as far as the adm ission o f  pupils (o f all religions) to schools is 
concerned.

CERD/C/IRL/CO/2, at [18]. Finally, The UN Com m ittee on the Rights o f the Child also expressed 
concern in 2006: CRC/C/IRL/CO/2, at [60-61].

Report published by the Departm ent o f  Education on 3 August 2010, Inform ation on Areas fo r  
Possible D ivesting o f  Prim ary Schools, available at
http://w w w.education.ie/servlet/blobservlet/report_divesting_of_patronage_prim ary_schools.pdf (visited 
30 D ecem ber 2011). The Departm ent identified forty-three possible town areas and a num ber o f Dublin 
city areas where there might be potential for the Catholic Church to consider divesting patronage. 
Furtherm ore, a Report published in February 2011 by the Departm ent o f  Education established 
Com m ission on School A ccom m odation undertook a full review o f the criteria and procedures for the 
recognition o f new schools. See note 48.

See Sean Flynn, “Patronage forum presents findings” The Irish Times, 17 Novem ber 2011.
See Departm ent o f  Education Press Release, “40 new schools to be established in next six years -  

M inister Quinn”, 27 June 2011, available at
http://w w w .education. ie/hom e/hom e.jsp?m aincat=& pcategory=40100& ecategory=10876& sectionpage=l 
2251 &language=EN&link=linkOO 1 & page= 1 & doc=54106 (visited 30 Decem ber 2011).

See N ew  Arrangements fo r  Patronage o f  New  Schools, Departm ent o f  Education and Skills,
June 2011, at 1-2:

The criteria to be considered in deciding on patronage are the following:
The developm ent already achieved by recently established schools o f  a particular patronage 
in the identified area and the potential for future growth o f  these schools;

• The extent or range o f  diversity o f  patronage offered across existing schools in the
identified area, having regard to the views o f  parents;
The proxim ity o f schools o f  sim ilar ethos to those proposed by the applicant patrons;
How the proposed schools under the respective patrons would provide for extending or 
strengthening diversity o f  provision in each area, having regard to the views o f  parents;

• Parental dem and for the school that a patron is w illing to establish;
The extent to which schools o f sim ilar patronage in the area have already expanded to at
least three streams (subject to space on an existing site etc);

• In an area to be served by a single school, the extent to w hich the needs o f all pupils in the
area can be met by the school.

The new arrangem ents are available at
http://www.education.ie/servlet/blobservlet/pr_new_school_criteria_201 l.p d f (visited 30 December 

2 0 1 1 )
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of a particular patronage type -  whether VEC or Catholic Church -  the logic is that we 

would extend the patronage choice”.'^*

This evidence of change in areas such as patronage and admissions is welcome, as 

it is clear that the infringements to the constitutional rights of parents and children are 

numerous. However, the pace of change is slow, and it is submitted that in tandem with 

these changes going forward, a steer can be gained from the Canadian approach to 

reasonable accommodation, so that Muslim children are not left out in the cold.

4.4 Reasonable Accommodation in Practice

It should be acknowledged that education actors have already hearkened to diversity in 

classrooms by developing policy in this area. In 2001, the Irish National Teachers 

Organisation (INTO) adopted Intercultural Guidelines for Schools. Intercultural 

education was declared to be “about respecting cultural difference and promoting anti

racism, it is not simply the knowledge of a variety of cultures”. T h e  Guidelines state 

that intercultural education “aims to counter misconceptions and negative stereotyping 

of different cultures, religions or nationalities and seeks to develop an appreciation of 

other cultures in the context of a critical appreciation of local/Irish cultures”. I n  2005, 

the National Council for Curriculum and Assessment (NCCA)'^' issued similar
1 7 7intercultural guidelines for primary and secondary schools. Furthermore, an 

Intercultural Education Strategy (lES) was launched in September 2010.'^^ This lES 

aims to ensure that the following occurs:

1. all students experience an education that ‘‘respects the diversity o f  values, 

beliefs, languages and traditions in Irish society and is conducted in a spirit o f  

partnership ” {Education Act, 1998).

Carl O ’Brien, “Parental demand at heart o f  school patronage, says Quinn” The Irish  Times, 28 June 
2 0 1 1 .

See Introduction o f  Irish National Teachers Organisation, IN TO  In tercu ltural G uidelines fo r  Schools  
(D ublin, 2002).
™ Ibid.

This is an advisory body to the Department o f  Education.
N ational C ouncil for Curriculum and A ssessm ent, In tercu ltural E ducation in the P rim ary  School: 

G u idelines f o r  Schools  (Dublin; Stationery O ffice, 2005).
Departm ent o f  Education and Skills and O ffice o f  the M inister for Integration, In tercu ltural E ducation  

S tra teg y  2010-2015  (2010). It is explained, at 2-3 , that the origin o f  the Intercultural Education Strategy 
lies in a Governm ent com m itm ent at the W orld C onference against R acism  in Durban (2001) to develop  
and im plem ent a National A ction Plan A gainst R acism  (N PA R ). See Chapter 1, Section 4.1.
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2. all education providers are assisted with ensuring that inclusion and integration 

within an intercultural learning environment become the norm.'’"̂

Furthennore, apart from Government initiatives, Catholic schools have expressed 

welcom e for d i v e r s i t y . I n  respect o f  secondary schools, the JM B/AM CSS 2010  

Guidelines on the Inclusion o f  Students o f  Other Faiths in Catholic Secondary Schools 

discuss practical accommodations which ought to be made.'^^ There is a sensitive 

discussion about the needs o f  Muslims regarding halal food, prayer five times daily, 

and curriculum difficulties such as sex education, music and PE.’’  ̂ However, the 

Guidelines have no legal force, and in respect o f  some more difficult issues such as the 

niqab, the Guidelines simply state that this “is a more challenging issue” and some 

general advice is offered.

Ibid, at 2. Five high level goals were articulated in the lES, at 56:
(1) Enable the adoption o f  whole institution approach to creating an intercultural learning 
environm ent
(2) Build the capacity o f  education providers to develop an intercultural learning environm ent
(3) Support students to becom e proficient in the language o f  instruction
(4) Encourage and prom ote active partnership, engagem ent and effective com m unication between 
education providers, students, parents and com m unities
(5) Prom ote and evaluate data gathering and m onitoring so that policy and decision making is 
evidence based.

See Catholic Prim ary Schools: A Policy fo r  Provision into the Future, note 143, at [4.3]:
The Catholic school welcom es diversity and strives for inclusivity. It is open to people o f  other 
denom inations and other faiths, welcom es them into its com m unity and respects their beliefs:
The religious freedom and the personal conscience o f  individual students and their families must 
be respected, and this freedom is explicitly recognised by the Church.

’’'’Note 128. See Section 4.2 o f this Part.
Ibid, at 16-18. As the following recom m endations, at 25, show, schools are encouraged to 

accom m odate in many areas, yet there is a rem inder that this should not occur to the neglect o f 
Catholicism:

8 If  there is a large cohort o f  students o f a particular faith tradition, it would be respectful and 
hospitable to invite ministers or leaders from that faith com m unity into the school during RE times 
to meet with pupils from that faith. This would em phasise a spirit o f welcome and inclusiveness 
but is at the discretion o f  the school.
9 Recognition o f some o f  the festivals from different religions is appropriate in the Catholic 
school, provided that the festivals and seasons o f the Christian calendar are clearly and 
prom inently acknowledged and celebrated also.
10 Depending on the num bers o f  students o f  other faiths present in a school, it needs to be decided 
whether a prayer room is considered to be a specifically Catholic place o f  worship or a place o f 
welcom e for those o f  all faiths.
11 I f  a school has a large proportion o f  students o f  other faiths in a graduating year, the possibility 
o f  an inter-religious cerem ony could be considered, as well as the Graduation Mass.
12 No pupil or staff m em ber should be prevented from wearing a religious symbol or garment.

™ Ibid, 16:
It would be unsatisfactory for a teacher not to be able to see and engage properly with a pupil 
whose face was covered. The full veil on girls in Irish schools is a rare enough occurrence and as 
such may need to be negotiated between the parents and principal. If  a female principal or teacher 
is m eeting with a female student or m other who is fully veiled in the niqab, it is reasonable to ask
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Ali Selim, member o f the Irish Council o f Imams and spokesperson for the 

Islamic Cultural Centre o f Ireland, reports that there have been no major education 

issues for Muslim students that have resulted in li tig a tio n .H o w e v e r , Selim points out 

that this may be due to Muslim parents’ tendency to choose schools from a small pool 

that are “tried and tested”, insofar as they have a reputation in the community foi 

accommodation o f Muslim needs. Selim states that there have been tensions in certair 

schools over issues such as opting out o f assembly, music classes and sex education 

but notes that dialogue has resulted in the resolution o f any such problems. The spirit oi 

co-operation and compromise which is clearly at play between school authorities anc 

the Muslim community is to be lauded. However, Honohan and Rougier’s Repor 

details some very real accommodation problems reported by parents at grassroots level:

One interviewee, whose five children have gone through the Irish educatior 

system, also gave concrete examples where schools simply refused to accept tht 

hijab, refused to accommodate certain demands or, more ‘subtly’ ostracisec 

Muslim students. She explained how her eldest girls were allowed to wear th( 

hijab in their secondary school (after they had been refused in a previous one) bu 

were ‘not allowed in the school photo’; and her youngest girl was not allowed t( 

take part in the school play because o f her hijab. Finally she emphasised that tht 

accommodation o f Muslim pupils in secondaiy schools was not restricted to girl: 

and that, despite the ‘encouragements to accommodate’ made in both sets o ’ 

guidelines, some issues could still prove problematic and even ‘backfire’ if  tht 

challenge proved too great for the school;

...now my son went to a Christian ethos school... there was a lot o f Muslim; 

in the school, well a sufficient number... they made a request to have ai 

area where they could pray during the lunch hour, not during school time 

during the lunch hour... absolutely no... they approached the head o f  the 

mosque here and asked him if  h e ’d kindly write a letter, to explain the 

reasons why... it was done on three occasions and refused every single 

time... [...] it would have been sent in 2010, the last letter, and it was refused

them to uncover their face for the m eeting i f  you w ish , but only on the understanding that no mai 
w ill enter the room during the m eeting.

Interview w ith A li Selim , 10 June 2010.
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again... definitely... and then they stopped taking Muslims into the school 

altogether... they didn’t say ‘Muslims don’t get in’, they said ... ‘primarily 

Catholics... and then Christians... and then none... non-Christian faiths’... 

(SK)

It is suggested that a principled legal framework for deciding these issues is 

required. The precise application o f the approach o f reasonable accommodation to the 

protection o f Irish Muslim students requires careful consideration. As argued in Chapter 

5, in cases involving constitutional claims o f limitation o f freedom o f religion, a 

modified proportionality test could be employed, so as to incorporate a reasonable 

accommodation requirement. Second, on a legislative level, it was argued in Chapter 6 

that the Equal Status Acts 2000-2011, which currently impose a requirement on service- 

providers to take appropriate measures to accommodate a person with a disability, 

could be amended to incorporate a specific requirement to reasonably accommodate 

religious belief, in particular in educational environments. As an alternative, the 

existing discrimination provisions may be interpreted by the Equality Tribunal and by 

the courts so as to impose a duty on educators o f reasonable accommodation o f the 

beliefs and practices o f those in their charge.

With these comments in mind, what follows is a brief analysis o f three areas o f 

concern to Muslim students, as viewed through the prism o f reasonable 

accommodation. There is an important caveat to the following analysis. These 

accommodations are all discussed in the denominational context in which Ireland’s 

education system operates. When discussing employment, it was necessary to consider 

separately the position o f reasonable accommodation o f religious ethos by 

em ployers,’*' however, where approximately 90% o f schools are under the patronage o f 

the Catholic Church, it is assumed here that many Muslim children will be attending a 

school with this e t h o s . T h i s  dominance is being addressed through patronage refonn. 

However, it is still the case that in most rural towns, the population only warrants one 

primary school, and this is likely to remain denominational. When it is recalled that the 

State finances such schools, it is imperadve that steps should be taken to ensure that the 

consciences o f those compelled to attend such schools are not infringed. It is submitted

'““ N ote 1 3 1 ,a t4 1 .
See Chapter 7, Part II.
O bviously, where the M uslim  children are attending one o f  the two M uslim  primary schools in 

Dublin, it may be assum ed that their religious requests w ill be accom m odated.



that the best way to do this is to ensure that religious education and instruction occurs 

outside of the normal school day. However, this debate is parked for now, in order to 

comment on accommodation within the existing paradigm.

(1) W earing religious symbols

Where a Muslim student requests pennission to wear her headscarf in the classroom, 

the reasons which might be cited by a school that wishes to resist this practice are 

manifold. As has been suggested previously, a school might point to the fact that its 

own religious ethos risks being undermined. Here there is a clash o f two competing 

religious claims. It makes little sense to propose validating the Muslim claim in the 

name of reasonable accommodation of religion, while disregarding completely the 

concerns relating to the Catholic one. The reasonable accommodation of the group as 

well as the individual is to be considered. Resolving the dilemma posed by this clash 

will involve closely analysing the nature of the apprehensions of the school. This may 

come down to considerations including, but not limited to the following: whether the 

ethos is well-defined and coherent; whether pupils (existing and prospective) are aware 

of the ethos and its requirements; whether the existing uniform policy is designed to 

support the ethos or whether it is lax; the number of pupils who wish to wear 

headscarves; whether the effect on ethos is merely aesthetic disunity or whether there 

are concrete examples of hann caused; whether the school is in receipt of public funds; 

and whether the pupil has an option of attending another nearby quality school where 

permission to wear the headscarf would be granted.

Secondly, the school might cite category 3 undue hardship factors; common 

pubhc values and public institutional aims. As discussed in Chapter 2, a common public 

value does not equate to “this is our way of doing things”, rather it should be based on 

principles that have been expressed in law. Such a value promoted by a school includes 

the attainment of a certain level of education amongst students. Pedagogical reasons 

that are cited relate to the inability of pupils to properly participate in the learning 

environment. These claims are stronger in circumstances where a gannent covers the 

mouth and impedes communication on the part of the student, or impedes the ability of 

a teacher to read facial cues which signify that a lesson has been understood. Therefore, 

it might be argued that while accommodating the hijab does not impose undue hardship 

on the school, the niqab represents too great a threat to the basic mission the school is 
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charged to fulfill. It might also be argued that the common public value of gender 

equality prohibits the preponderance of the headscarf in schools.

Finally, the infringements of rights and freedoms of others (category 4) is a factor 

which might also be in play if there is actual, as opposed to potential, interference with 

the rights of those with whom the student comes into contact. It might be argued that 

security in the school is threatened by the presence of gannents which effectively 

conceal the identity of students. It might also be argued that safety is threatened by the 

presence of long flowing gannents in school laboratories and other environments. 

Finally, the negative religious freedom of co-students is also a consideration, as it is
183sometimes argued that headscarves can have a proselytising effect. However, as has 

been argued elsewhere,'^'* we must avoid generalisations and misconceptions about the 

meaning of the gannent and motivations for wearing it. If the headscarf is to be 

accommodated to the point of “undue hardship”, then only clear and convincing 

countervailing rights and interests can serve to justify its prohibition from the school 

environment.

(2) Time off for religious observance and worship during school hours

The school timetable may preclude the possibility of worship on Friday afternoons. 

Furthemiore, Muslim holy days are unlikely to be factored into school holidays. For 

many Muslims, the ability to pray during the school day is important, and especially 

during Ramadan, they may require a quiet space to pray, and a prayer room or an empty 

classroom could serve this purpose. It is worth noting that if a student is fasting during 

Ramadan, it may be difficult for that student to sit examinations. Again, a Catholic 

school might have ethos concerns relating to the accommodation of these requests. It 

might be argued that Muslim prayer activities occurring under the roof of a Catholic 

school are inimical to the integrity of the characteristic spirit of the school. 

Furthermore, requests to change school holidays could impact upon the established 

breaks which are designed to facilitate the Christian holidays of Christmas and Easter.

It is perhaps unrealistic to argue that a student wearing a headscarf could, without doing anything else, 
persuade other students to convert to Islam. The argument might be stronger in relation to a teacher w ho  
w ould be seen as an authority figure, especially  by younger children. H ow ever, in the §ahin  case, the 
Grand Chamber o f  the ECtHR alluded to such an effect by remarking on the impact o f  the sym bol on 
those w ho choose not to wear it. Application N o. 4 4 774 /98 , (2007) 44 EHRR 5, D ecision  o f  29 June 
2004 (Chamber) and 10 N ovem ber 2005 (Grand Chamber), at [115].

See Chapter 4, Part II.
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A similar process o f reasoning as occurred in conjunction with the headscarf must occur 

in order to discern whether accommodating the request poses an undue hardship, in the 

sense o f real damage to ethos, or whether in fact, mere inconvenience, or simple 

prejudice lies at the root o f objections.

In addition, there are pedagogical reasons (falling under category 3) militating 

against a student missing classes or exams every Friday, or on particular holy days 

when school is scheduled as per usual. Furthermore, undue hardship factors relating to 

financial cost (category 1), and functioning or efficiency o f an institution (category 2) 

may be relevant. It may be expensive to provide a prayer space for M uslims in the 

school, and to provide the necessary supervision o f students using the prayer space. 

Finally, the rights and freedoms o f others (category 4) may be in play in circumstances 

where a timetable is altered to suit the minority, at the expense o f the majority, or where 

students are exposed to Muslim praying which they or their parents claim infringes their 

right to negative religious freedom.

The following non-exhaustive list of considerations will be relevant in 

detennining whether worship should be accommodated, or whether it represents undue 

hardship for a school: whether the student can make up classes for which he or she is 

absent; whether space and supervision for prayer is feasible and affordable; whether 

other students are facilitated in their worship requirements; and whether examination 

arrangements are flexible.

(3) Curriculum difficulties

Subjects such as sex education, whether this occurs in the context o f biology, religion, 

or standalone classes may be unacceptable to some Muslim parents and students.'*^ 

Another subject which can prove divisive is music. Many Muslims have no problem 

whatsoever with music. However, there are some Muslims who object to their children 

attending music classes. Furthermore, it may be apprehended that children will be 

exposed to m odem  music with lyrics that refer to drugs, violence and sex. Additionally,

This much is noted in the 2010 G uidelines f o r  the Inclusion o f  Students o f  o th er F aiths in C atholic  
Secondary Schools, note 128, at 17;

Islam ic parents prefer to provide guidance about sexual behaviour and the w ay in w hich men and 
w om en should relate to each other to their children at hom e, and often prefer that their child does 
not attend Sex Education class, as is their right. Schools should inform parents w hen Sex  
Education is to be taught and provide an opportunity for parents to view  all the resources to be 
used, with the option o f  w ithdrawing their child from class.
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physical education classes can prove problematic, especially in mixed schools, as

physical contact is to be avoided. Swimming classes present difficulties. The Islamic

Cultural Centre suggests that girls might wear a short wet suit as an alternative to a

swimsuit, and requests that girls and boys do not swim together. They also suggest that
186security cameras should be switched off to guarantee the privacy o f women.

Clearly, pedagogical reasons are most commonly cited in order to counter claims 

for exemptions from certain subjects that form part o f the curriculum. It might be 

argued that a component o f a course is compulsory, and that granting an exemption 

serves to undennine the integrity o f teaching and examination. Undue hardship factors 

relating to cost and functioning or efficiency o f the institution are also relevant. It is 

generally recognised that service provision is most cost-effective when it is unifonn, 

and tailor-made curriculum exemptions can entail expense. Finally, the rights and 

freedoms o f others may come into the equation in circumstances where a class is 

restructured and altered for the benefit o f a student who objects.

It may be necessary to consider the following factors in detennining whether the 

exemption sought should be granted, or whether the accommodation represents undue 

hardship: the extent to which the activity or lesson is core or peripheral to the subject 

concerned; the intrinsic educational value o f the activity or lesson; whether supervision 

during exemption is feasible and affordable, and whether other students will be 

disrupted.

In conclusion, the barriers to accommodation o f Islam in the classroom can be summed 

up in the following three factors: inherited organisation o f education, population 

density, and the integrated curriculum. Most towns in Ireland require only one or two 

primary schools, and these are usually denominational in character; mostly Catholic, 

and they operate an integrated curriculum. This results in freedom o f conscience 

concerns when children o f minority faiths or none, including Muslim children, are 

compelled out o f geographic necessity to attend the denominational school in their area. 

It is very difficult to discern the best solution on offer to address this unsatisfactory 

situation. The Constitution provides a prop for State funding o f denominational schools.

Ibid, at 18.
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and it is clear that there is a sizeable group o f parents want their children to continue 

receiving a Catholic education in the fullest sense o f the concept. Yet, our sudden 

religious diversity exposes all manner o f difficulties with the system as it currently 

operates. While refonn in areas such as patronage and admissions have been proposed 

by the Department o f Education, it is submitted that reasonable accommodation is a 

principled framework which ought to be introduced in order to decide whether 

particular religious practices should be pennitted. The approach should copper-fasten 

the existing approach o f negotiation and compromise, while placing the rights of 

Muslims to expression o f faith on a more secure footing.
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Reasonable Accommodation of Islam in Healthcare

“Health is a dynamic tension towards physical, mental, social, and spiritual 
harmony, and not only the absence o f  illness, which gives man the ability to ftilfill 

the m ission which has been entrusted to him, according to the state o f  life in
which he finds him self.” '

Introduction

Regulating healthcare in religiously diverse societies is a complicated process, as noted 

in a Network o f European Foundations Report on the topic of Religion and Healthcare 

in the European Union (the “NEF Report”):

. . .[HJealthcare policy formulation is underscored by many tensions regarding the 

nature of the state, democracy and the influence of religion on state policy and 

practice. A challenge falls upon the secular European states: in proposing, 

adopting and implementing healthcare policy, they ought to draw on different -  

sometimes competing -  values in order to accommodate communities in which a 

range o f religious identities (as well as a lack o f religion and iiTeligious value 

systems) are an important aspect o f diversity.^

In this chapter, there shall be an examination o f the religious needs o f Islamic 

patients and the extent to which these are or may be accommodated in Irish healthcare 

settings.^ As with employment and education, the public/private divide in hospitals is

' Pope John Paul II.
■ Dimitrina Petrova and Jarlath Clifford, R eligion  an d  H ea lth care in the E uropean Union  -  P o licy  Issues 
an d  Trends (N EF Initiative on R eligion and D em ocracy in Europe, A lliance Publishing Trust, 2009), at 9. 
 ̂ Comparative case law w ill be exam ined. H ow ever, the area o f  healthcare provision generally does not 

generate the sam e volum e o f  litigation as other fields in w hich accom m odation requests are made. One 
reason for this is that adjustment situations are often handled confidentially as part o f  the close physician- 
patient relationship. See the B ouchard-T aylor  Report: Gerard Bouchard and Charles Taylor, Building the 
future: A tim e f o r  reconciliation , R eport o f  the C onsultation  C om m ission  on A ccom m odation  P ractices  
R ela ted  to C ultural D ifferences (Quebec: Publications du Q uebec 2008),
available at http://w w w .accom m odem ents.qc.ca/index-en.htm l (visited 30 D ecem ber 2011), at 163. The 
Report is discussed throughout Chapter 3.
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important to recall. Public hospitals are financed by the State, and thus arguments from 

equality in treatment can tend to have more force in light o f the consideration inter alia 

that the State is bound to uphold anti-discrimination laws. However, a private hospital 

requiring fees may have a particular religious ethos, and those patients who pay to be 

treated according to the ethics o f their faith may expect that this factor will be a priorit/ 

in the minds o f their treating physicians. Furthermore, several such hospitals are run 

according to a Catholic ethos which influences treatment choices. Finally, it i> 

important to note that the focus in this chapter is not on the religious freedom o f the 

physicians in hospitals, as this has been considered in the context o f employment law.* 

Rather, this chapter explores the religious freedom o f service-users in healthcar; 

environments.

Part 1 o f this chapter is discusses the appropriate role o f faith in healthcar; 

delivery, as well as Muslim healthcare needs. Part II focuses on accommodation of 

Islam in Irish hospitals. As an overview, it is submitted that healthcare provision ii 

multi-faith societies is an issue which has received less attention than that o f  religious 

diversity in employment and education. However, at the European and Irish levels, 

recent attempts have been made to redress this situation. Ireland has grappled with tha 

appropriate level o f respect to accord to religion in areas such as non-therapeutio 

circumcision, and also in cases involving Jehovah’s Witnesses. It will be argued that ths 

concept o f reasonable accommodation o f religion lends itself to development o f a 

principled approach to the role o f faith in healthcare.

I. THE ROLE OF RELIGION IN HEALTHCARE SETTINGS 

I. HEALTHCARE AS A SOCIO-ECONOMIC RIGHT

The right to health or healthcare is viewed as a socio-economic right^ and as such, is 

seldom expressed in national Constitutions.^ It might be argued that the provision of

See for exam ple, the d iscussion o f  the Dr Phil B oyle  case in Chapter 6, Part II.
 ̂The purse string consideration in healthcare provision was noted in the NEF Report, note 2, at 12:

In delivering a healthcare system , the State is tasked to provide effective, efficient and accessible  
healthcare to its citizens and others within the constraints o f  finite health econom ies, w hile at the 
same tim e ensuring and fulfilling human rights. E conom ic costs, such as human and financial 
resources and infrastructure, cannot be reduced by pure political w ill.

 ̂ The 1996 Constitution o f  South Africa is held out as an exam ple o f  a Constitution that bucks the trend 
in this regard. Section 27 o f  the C onstitution’s B ill o f  Rights provides for a right to healthcare in the 
fo llow ing terms:

(1) E veryone has the right to have access to-
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education similarly engages budgetary considerations, and yet it is an example o f  a 

socio-econom ic right generally protected in some guise in national and supra-national 

legal orders.^ Furtheraiore, when a right to education is protected, there is a peg on 

which to hang a correlative right to respect for the freedom o f  religion o f  parents and 

children in the enjoyment o f  same. However, in light o f  the absence o f  a basic right to 

healthcare, it is unsurprising that the right to equality or religious freedom in the 

enjoyment o f  healthcare is also not a feature o f  Constitutions or other human rights 

documents.^

(a) health care services, including reproductive health care;
(b) sufficient food and water; and
(c) social security,
including, if  they are unable to support them selves and their dependants, appropriate social 
assistance.
(2) The state must take reasonable legislative and other measures, within its available resources, to 
achieve the progressive realization o f  each o f  these rights.
(3) No one may be refused em ergency medical treatment

However, som ewhat restricted interpretations o f this socio-econom ic right have, on occasion, been 
provided by the South African Constitutional Court, so that extrem e latitude to the Executive is granted. 
See Soobram oney v M inister o f  Health  1998 1 SA 765 (CC), and M azibuko  v City o f  Johannesburg  2010 
4 SA 1 (CC). W ilson and Dugard argue that in the area o f  socio-econom ic rights, “ the Court has chosen 
not to consider the full transform ative potential o f the role it m ight have in elim inating structural 
inequality and disadvantage” , as it has “turned away from what claim ants say about their lived 
experiences o f  poverty in favour o f  an abstract evaluation o f  the sta te’s justifications for its refusal to 
respond to them ” . Stuart W ilson and Jackie Dugard, “Taking Poverty Seriously: The South African 
Constitutional Court and Socio-Econom ic Rights” (forthcom ing 2011) Stellenbosch Law Review, at 1-2, 
available at http;//w w w .seri-sa.org/im ages/stories/takingpovertyseriously_fm al.pd f (visited 30 December 
2 0 1 1 ).

’’ See generally. Chapter 8.
** An exception to this is evident in the International Covenant on Econom ic, Social and Cultural Rights 
(ICESCR) which sets out the right to health in Article 12:

1. The States Parties to the present Covenant recognize the right o f  everyone to the enjoym ent of 
the highest attainable standard o f  physical and mental health.

In its Genera! Com m ent on Article 12, the UN Com m ittee on Econom ic, Social and Cultural Rights 
(CESCR) refers to other articles o f  the ICESCR wherein the States Parties undertake to guarantee that the 
rights enunciated in the Covenant will be exercised without discrim ination o f  any kind. Thus, the CESCR 
jo ins the dots between the equality and healthcare provisions and holds:

By virtue o f  article 2.2 and article 3, the Covenant proscribes any discrim ination in access to 
health care and underlying determ inants o f  health, as well as to means and entitlem ents for their 
procurem ent, on the grounds o f race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth, physical or mental disability, health status (including 
HIV/AIDS), sexual orientation and civil, political, social or other status, which has the intention or 
effect o f  nullifying or impairing the equal enjoym ent or exercise o f  the right to health. The 
Com m ittee stresses that many m easures, such as most strategies and programmes designed to 
elim inate health-related discrim ination, can be pursued with minimum resource implications 
through the adoption, m odification or abrogation o f  legislation or the dissem ination o f  
information.

See G eneral Comment No. 14: The Right to the H ighest A ttainable S tandard o f  Health (Art. 12 o f  the 
Covenant), 11 August 2000, E/C. 12/2000/4, at [18], available at 
http://w w w.unhcr.org/refw orld/docid/4538838d0.htm l (visited 30 D ecem ber 2011).
At the international level, see also Article 25(1) o f  the Universal Declaration o f  Human Rights declares 
as follows:

Everyone has the right to a standard o f  living adequate for the health and w ell-being o f  him self 
and o f  his family, including food, clothing, housing and medical care and necessary social
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As discussed in Chapter 4,^ the ECHR dues not provide for a right to health or 

h e a lth c a r e .T h e  ECtHR in its jurisprudence has not yet applied Article 9 freedom of 

religion principles to the field o f  healthcare. However, there are several other ECHR 

articles which are relevant to cases involving faith in healthcare settings, such as 

Articles 2 ,"  3,'^ 5,'^ 8 ’  ̂and 14.'^

At the level o f  EU anti-discrimination directives, as is the case with the provision 

o f  education, at present, there is no redress for victims o f  discrimination on grounds o f  

religion or belief accessing healthcare.'^ However, as discussed previously, the 

proposed horizontal equality directive may redress this situation.'^

2. FAITH IN THE HOSPITAL WARD: AN UNWELCOME DISTRACTION?

There is a long association between religion and medicine.'* It is well known that 

religiously-based medical ethics such as those based on the Catholic teachings about

services, and the right to security in the event of unemployment, sickness, disability, widowhood, 
old age or other lack of livelihood in circumstances beyond his control.

 ̂See Part V.
It should be noted that the CoE’s Convention on Human Rights and Biomedicine contains references to 

equality in the healthcare setting. However, a number of European countries, Ireland included, have 
failed to sign or ratify the Biomedicine Convention.
' ’ This Article protects the right to life, 

insofar as it prohibits inhuman or degrading treatment, 
which protects the right to liberty and security of person, 
concerning protection of the right to respect for private and family life, 
which prohibits discrimination in the enjoyment of ECHR rights.
EU free movement jurisprudence contains a body o f cases involving instances of claims for 

reimbursement of the cost o f medical treatment on the part of individuals of one Member State who have 
travelled to another Member State in order to be treated. As McHale argues, the jurisprudence has 
arguably constructed a ‘“ right to health care’, through the application of ‘economic’ free movement 
principles rather than human rights principles”. See Jean McHale, “Fundamental Rights and Health care” 
in Elias Mossialos, Govin Permanand, Rita Baeten, and Tamara K. Hervey eds, Health Systems 
Governance in Europe: The Role o f  European Union Law and Policy (Cambridge University Press, 
2010) 282, at 303. See also the earlier work of Tamara Hervey and Jean McHale, Health Law and the 
European Union (Cambridge University Press, 2004).
”  See Chapter 6, Part I. Another source of rights likely to increase in importance is the Charter of 
Fundamental Rights, which applies to actions by EU institutions and bodies, and to EU Member States 
when they are applying EU law. Article 35 concerns healthcare and provides:

Everyone has the right o f access to preventive health care and the right to benefit from medical 
treatment under the conditions established by national laws and practices. A high level of human 
health protection shall be ensured in the definition and implementation o f all Union policies and 
activities.

Mason and Laurie comment on the link in the following passage;
...[M jedicine and religion have been intertwined from the earliest times, when priests were also 
recognised as physicians. As a direct result, religious theories historically constitute a major 
element of thinking in medical ethics and their influence continues to be felt in all comers o f the 
subject. The common feature of such theories is a vision o f man as involved in a dialogue with a
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human reproduction and the sanctity o f life are widely practised. However, despite the 

link between religion and medicine, practices vary on the issue o f whether the 

healthcare service-recipient is entitled to make specific requests concerning the manner 

in which that service is delivered.

In France, where the principle o f laicite prevails, there have been initiatives to 

remove religion from the hospital setting. For example, the 2007 Secularism Charter 

listed rights and responsibilities for all users o f public services: ''les usagers du service 

p u b lic”}^  One o f the principles listed was that while public services should take into 

consideration the convictions o f their users, such users could not seek to challenge 

public service workers, or other public service users, or seek an adaptation o f the 

functioning o f a public service or facility.^^

Even in countries where secularism in public institutions is not so strict, there are 

numerous examples o f opposition to accommodation o f religious requests in healthcare 

provision.^' A common objection is that catering for a menu o f convictions could 

distract from the main aim o f hospitals; to make ill people better. There is a fear that 

acceding to certain religiously-motivated healthcare demands might impede physicians 

in the perfomiance o f their professional obligations to their patients. They may be 

forced to act in contravention o f their own consciences, and in contravention o f the 

Hippocratic Oath which commands them inter alia to treat the sick to the best o f their 

ability.

divine creator, or possibly a spiritual force, as to the w ay in which the human body should be 
treated. This v ision  may m anifest itse lf in an insistence on ritualistic practices, for exam ple, in 
relation to burial.

John K. M ason and Graeme T. Laurie, M ason and M cCall Sm ith’s, Law  an d  M edica l E thics, (7*  ed, 
Oxford U niversity Press, 2006), at 3.

See C harte de la  la ic ite  dans les serv ices pu b lics, available at 
http://w w w .sante.gouv.fr/IM G /pdf/charte_laicite-2.pdf (visited 30 D ecem ber 2011). This Charter also  
listed the rights and responsibilities o f  workers in the public service {“les agents du sei-vice p u b lic ”), and 
was discussed in Chapter 7, Part I.

Les usagers des serv ices pu b lics ne peu ven t recuser un agen t pu b lic  ou d  ’autres usagers, ni ex iger  
une adapta tion  du fonctionnem en t du serv ice  epu blic  ou d'un equipem ent public. Cependant, le  
serv ices 'efforce de  p ren d re  en considera tion  les con victions des u sagers dans le respec t des regies  
auquel il est soum is et de  son  bon fonctionnem ent.

See the debate on whether ritual circum cision should be performed in hospitals in Part II o f  this 
chapter.

In the English Court o f  Appeal case o f  Re J  (a m inor) (ch ild  in care: m edica l treatm ent) [1992] 3 W LR  
507 D onaldson M R  stated in clear terms, at 516, that responsibility rests with doctors to decide in
accordance with their clinical judgm ent how to treat their patients:

The fundamental issue in this appeal is whether the court in the exercise o f  its inherent pow er to
protect the interests o f  minors should ever require a m edical practitioner or health authority acting
by a m edical practitioner to adopt a course o f  treatment w hich in the bona fide clinical judgm ent 
o f  the practitioner concerned is contra-indicated as not being in the best interests o f  the patient. I 
have to say that I cannot at present conceive o f  any circum stances in w hich this w ould be other
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The dangers o f hampering a physician’s treatment o f his patient are illustrated by 

the French case o f  M ohammed Ijjou, a boy who was bom severely handicapped as a 

result o f neurological complications during his b i r t h . H i s  father, a Muslim, physically 

barred a male intern from entering his w ife’s delivery room for half an hour, citing 

religious reasons o f modesty. In 2008, M ohamm ed’s parents sued the hospital for 

damages, blaming it for the boy’s disabilities. However, they were themselves fined for 

refusing the presence o f a male doctor during labour. According to the Lyon Appeal 

Court ruling, the child’s condition was entirely due to the attitude o f his father, and 

therefore the hospital did not bear liability for M ohammed’s difficulties. It was found 

that the father’s attitude had prevented the hospital from carrying out certain tests that 

could have prevented the complications. In this vein, Esmail argues that providing 

faith-based services could prove not only impractical, but also unacceptable;

...[W ]e obviously cannot nor should we meet everyone’s demands for special 

services based on their religious identity: it would not be practical. In some cases 

there are practices which may be morally and ethically unacceptable— for 

example, female circumcision and the refusal to accept blood transfusions in life 

saving situations.

W hile the days o f undue deference to medical professionals are thankfully largely in the 

past, at the other extreme, patient over-assertiveness can lead to problems in the 

functioning o f a healthcare environment. In this regard, Mason and Laurie note: “The 

talk today is o f ‘producers and consum ers’ and the ambience o f the supermarket is one 

that introduces its own stresses and strains” .

Finally, there is also a risk that over-emphasising the religion o f a patient will 

generate negative feelings in respect o f that individual, who might actually not wish to

than an abuse o f  pow er as directly or indirectly requiring the practitioner to act contrary to the 
fundamental duty w hich he ow es to his patient. This, subject to obtaining any necessary consent, 
is to treat the patient in accordance with his own best clinical judgm ent, notwithstanding that other 
practitioners w ho are not called upon to treat the patient may have form ed a quite different 
judgm ent or that the court, acting on expert evidence, may disagree with him.

“M uslim s fined for refusing m ale doctor at childbirth” 11 June 2008, available at 
http://w w w .expatica.com /fr/new s/local_new s/French-M uslim s-fined-for-refusing-m ale-doctor-at- 
childbirth-.htm l (visited  30 D ecem ber 2011).

A neez E sm ail, “Should M uslim s have faith based health services?” (2007) 334 B ritish  M ed ica lJ o u rn a l 
75, at 75. On whether fem ale circum cision is a religious requirement, see Section 1.4 o f  this Part. See  
Part II for a d iscussion  o f  the jurisprudence on refusal o f  blood products.

M ason and Laurie, note 18, at 28.
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be the recipient o f  faith-based accommodations.^^

In light o f  the foregoing comments, it is submitted that appropriate boundaries 

must be drawn in the granting o f  accommodations. It shall be argued that such 

boundaries are to be found in the concept o f  undue h a rd sh ip .H o w ev er , in principle, 

and as a foundational premise, it is submitted that the important role o f  religion in 

healthcare settings should be accepted.

3. RESPECTING RELIGIOUS SENSIBILITIES WHEN PROVIDING CARE

There are several arguments in favour o f  tailoring healthcare services to provide a place 

for religion. First, there is a health argument. Most people will agree that the primary 

aim behind all actions o f  healthcare practitioners ought to be to treat, with the aim o f  

curing, the physical ailment with which a patient may present. However, it almost 

goes without saying that there are many people who believe that physical wellbeing is 

dependent on, or at least interconnected with, spiritual wellbeing. For instance, Sloan, 

Bagiella, and Powell state that in a poll o f  1000 US adults, 79% o f  the respondents 

believed that spiritual faith can help people recover from disease, and 63% believed that 

physicians should talk to patients about spiritual fa ith .T h er e fo re , it is apparent that 

many patients will be keen to avoid the neglect o f  their religious needs when their 

physical maladies are being treated. Additionally, there is evidence that some 

physicians believe in the power o f  prayer. *̂  ̂W hile the empirical evidence on the impact

Esmail, note 24, argues:
In planning our services we should encourage respect and tolerance without having special 
services for defined groups o f  people. Going down the path o f  providing special services for 
defined groups risks stigmatisation and stereotyping. This means that when we see someone with 
a M uslim name on a m aternity ward we assum e that she will need to pray five times a day, have 
special dietary requirem ents, and want to have her male child circumcised. W e make no allowance 
for the fact that different M uslims conduct their lives in different ways.

See Part II, Section 4.
Obviously, the ailment may also be psychological in nature.
R P Sloan, E Bagiella, T Powell, “Religion, spirituality, and m edicine” (1999) 353 The L ancet 664.

“  Ibid:
O f 296 physicians surveyed during the October, 1996, m eeting o f  the American Academy o f 
Family Physicians, 99% were convinced that religious beliefs can heal, and 75% believed that 
prayers o f  others could promote a patient’s recovery. Benson writes that faith in God has a health- 
prom oting effect. Larson and M atthews argue for spiritual and religious interventions in medical 
practice, hope that the ‘wall o f  separation’ between m edicine and religion will be tom  down, and 
assert that ‘the m edicine o f  the future is going to be prayer and Prozac’ ... In an American 
M edical Association publication, M atthews and colleagues recom m end that clinicians ask ‘what 
can I do to support your faith or religious com m itm ent?’ to patients who respond favourably to 
questions about whether religion or faith are ‘helpful in handling your illness’.
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o f  religion on health is inconclusive,^’ and it cannot be asserted as fact that prayer and 

practice promotes more favourable prognoses, it is submitted that the subjective views 

o f  patients about the impact o f  religion on their recovery ought to carry some weight.

Secondly, the patient’s faith will affect the manner in which he or she wishes to 

be treated, and disregarding this factor arguably amounts to a denial o f  patient 

autonomy. In their seminal work Principles o f  B iom edical Ethics, Beauchamp and 

Childress present four core and non-hierarchical principles that lie at the core o f  moral 

reasoning in healthcare: respect for autonomy, beneficence, non-m aleficence, and
32justice. The tenn autonomy concerns the self-determination o f  a patient with respect 

to his or her illness and treatment options. As shall be discussed in greater detail in the 

context o f  case law involving Jehovah’s W itnesses and blood transfusions,^^ the 

concept o f  consent to medical treatment stems from profound respect for autonomy, and 

is a key issue to which all medical practitioners are alive. There may be religious 

reasons prompting decisions about healthcare. Therefore, in many cases physicians 

must inevitably engage with the religious identity o f  their patient if  they are to respect 

the patient’s autonomy and carry out their professional duties without neglect.

Thirdly, and related to the health argument, hospitals and health centres are sites 

o f  unique and emotionally-charged events such as birth and death. Especially as regards

Ibid, at 665. The authors note that failing to control for certain important factors has led to a biased 
estim ation o f  an association between religion and health, as the following example dem onstrates;

Increased religious devotion, assessed as service as a Roman Catholic priest, nun, M onnan priest, 
or Trappist or Benedictine monk, is associated with reductions in morbidity and mortality. These 
cases, however, were selected for study precisely because they are inclined to stricter adherence to 
codes o f  conduct that proscribe behaviours associated with risk (eg, smoking, alcohol 
consum ption, sexual activity, psychosocial stress, and in some cases, consumption o f  m eat)....

Tom F. Beaucham p and James F. Childress, Principles o f  Biom edical Ethics (6* ed, Oxford University 
Press, 2008).

See Part II o f  this chapter.
Sloan, Bagiella, and Powell, note 29, at 666:

. ..a  thorough understanding o f  a patien t’s religious values can be extremely important in 
discussing critical medical issues, such as care at the end o f life. Irrespective o f  the practitioner’s 
religion, respectful attention must be paid to the impact o f  religion on the patient’s decisions about 
health care.

The difficulties involved in discerning the param eters o f patient autonom y should not be under-estimated. 
Ilkilic highlights the fact that according to Beaucham p and C hildress’ concept, the voluntary submission 
o f  a M uslim  patient to Islamic norms o f  behaviour and his or her individual decision according to Islamic 
preferences and norms m ay be declared to be an acceptable autonomous decision. Ilhan Ilkilic, 
“Bioethical Conflicts Between M uslim  Patients and German Physicians and the Principles O f Biomedical 
Ethics” (2002) 23 M edicine and  Law  243, at 247. However, he acknowledges that it is nevertheless “not 
uncom plicated when we discuss the cases that can arise for M uslim  patients and attem pt to derive 
ethically acceptable options for action” . He concludes, at 254:

...[T ]he lack o f  a hierarchy am ong the principles, but also the specific com plexity o f  M uslim 
decision-m aking make it more difficult to put the ethical options for action in concrete terms. It is 
particularly difficult when two principles such as patient autonom y and the curative responsibility 
o f  the physician com e into conflict w ith each other.
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the latter event, most humans struggle to make sense of, or to find meaning in, the end 

o f  life, and often require the comfort o f  reliance on fa ith .In stin ctiv e ly , it appears more 

inhumane to strip patients o f  their religious needs at a time when they are at their most 

vulnerable.

Finally, denying the religious needs o f  those in receipt o f  medical care negates 

their identity. An argument made in the context o f  employment law was that “religious, 

spiritual, and cultural commitment is a constitutive part o f  one’s identity that cannot be 

compartmentalized and should not be silenced from explicit expression during work 

hours”.P u t t i n g  the matter at its lowest, expecting the compartmentalisation and 

effective denial o f  one’s religious identity while in receipt o f  healthcare services is 

artificial and likely to be unworkable in many cases. More fundamentally, this 

argument about identity leads to arguments about respecting the dignity and equality o f  

every patient, through recognition o f  their differences.^* When it is recalled that being 

in a religious minority can in some countries coincide with a poor socio-econom ic  

outlook, the argument for making every effort to improve the health o f  the minority 

grouping is strengthened.^^

See M acklem ’s thesis, where he argues that religious faith may be essential to well-being in certain 
cases, and provides the example that for some people faith in the Resurrection and its implications “ is 
one way o f  com ing to tem is with death, an issue that we can all recognize to be in some sense genuinely 
m ysterious” . See Tim othy M acklem , “Faith as a Secular Value” (2000) 45 M cG ill Law Journal 1, at 51, 
discussed in Chapter 2, Part II.

In terms o f  the issue o f  coping with major illness rather than death. See Paul S. Bay, Daniel Beckm an, 
Jam es Trippi, Richard Gunderm an, Colin Terry, “The Effect o f  Pastoral Care Services on Anxiety, 
Depression, Hope, Religious Coping, and Religious Problem  Solving Styles; A Random ized Controlled 
Study” (2008) 47 Journal o f  Religion and  Health  57. A randomised controlled study measured the effect 
o f  hospital chaplain interventions on coronary artery bypass graft (CABG) patients over time. It was 
argued that the results showed that m oderate chaplain visits may be effective in helping CABG patients 
increase positive religious coping and decrease negative religious coping. W hile the usual caution about 
interpreting the results o f  this type o f  study are to be borne in mind, the authors conclude, at 65:

In the literature, increased positive religious coping is associated with fewer symptoms o f  
psychological stress (Pargam ent et al., 1998) and better mental health (Koenig, Pargament, & 
Nielsen, 1998). N egative religious coping is tied to depression, poorer quality o f  life and 
psychological sym ptom s (Pargam ent et al., 1998). This suggests that pastoral care services, as 
defined and delivered in this project, improve the patients’ em otional/spiritual adjustm ent to the 
surgery. In contrast, those who received no pastoral care services from the chaplain dem onstrate 
religious coping that is linked to more problem atic adjustments.

Douglas A. Hicks, Religion and  the Workplace: Pluralism, Spirituality, Leadership  (Cam bridge 
U niversity Press, 2003), at 172. See Chapter 7, Part I.

As stated in the NEF Report, note 2, at 44:
To realize full and effective equality for everyone in healthcare, irrespective o f  one’s religion, it is 
necessary to treat people differently according to their different circum stances, to assert their 
equal worth, and to enhance their capabilities to participate in society as equals. This means that 
healthcare policy in a dem ocratic society com m itted to equality and diversity must attem pt to 
accom m odate religious difference.

In relation to the UK, Sheikh advocates that the UK should provide faith-based health services for 
M uslims, remarking:
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Having outlined a justification for respect o f  the religious needs o f  patients, 

attention shall turn towards specifically Islamic requirements.''®

4. MUSLIM HEALTHCARE REQUIREMENTS

Ali Selim  o f  the Islamic Cultural Centre o f  Ireland has discussed the demands o f  

religious observance which Islam poses in the healthcare context. He remarks; “A visit 

to the local doctor, a consultation with a specialist or a short-stay in a hospital may 

cause anxiety to Muslim patients. The impact on a Muslim who is anxious not to violate 

Islamic injunctions can be quite disturbing” ."̂' Some o f these healthcare requirements 

shall be ouUined''^ in light o f  the low levels o f  awareness o f  the nature o f  requests made 

in the healthcare context.'^^

Death

There are particular Muslim rituals associated with the end o f  life. Gatrad states that “a

M uslim s have the poorest overall health profile in Britain, but there are few faith centred 
initiatives aiming to improve health outcom es for our largest minority faith com m unity. This 
reflects the general failure am ong academ ics, policymakers, and clinicians to appreciate the 
particular needs faith com m unities may have.

Aziz Sheikh, “Should M uslim s have faith based health services?” (2007) 334 British M edical Journal 74, 
at 74.

It should be noted that several M uslim  scholars focus on the unique nature o f  the Islam ic medical 
tradition. For instance, Nanji discusses the m oral concept o f  adab, which served as a tool in shaping an 
ethical tradition based on the integration o f  the Hippocratic tradition into M uslim medicine. Azim A. 
Nanji, “M edical Ethics and the Islamic Tradition” (1988) 13 The Journal o f  M edicine a n d  Philosophy  
2 57 ,'at 266:

Thus in both the individual and social aspects; Islam conceived o f  a human being as an entity 
form ed in sym m etry and harmony. Islam ic law, ethics, and medicine all built on this notion 
elaborating the various ways in which such harm ony was to be achieved in society, personal and 
m oral life, and in the body. However, unlike the Greek tradition, on which it was to build, M uslim  
m edicine did not in its entirety accept a body/soul distinction.

However, the issue o f  plural therapeutic system s and their moral and theological sources is outside the 
scope o f  the current discussion. Instead, the focus is on particular M uslim healthcare requirem ents within 
the current paradigm  o f  W estern m edical ethics and care systems.

Patsy M cGarry, “W hen M odesty is an O bligation” The Irish Times, 10 July 2007. Selim states that as 
hospitalisation for M uslim s in Ireland can be a particularly isolating experience due to religious and 
cultural differences, fellow M uslim s tend to visit in numbers. This is encouraged by the fact that visiting 
the sick is a M uslim  duty.

See generally, Aziz Sheikh, Abdul R. G atrad eds. Caring fo r  M uslim patients  (2"“’ ed, Radcliffe 
Publishing, 2008).

E sm ails’s w arning against lazy and fixed assum ptions about healthcare requirem ents is im portant, note 
24, at 75:

W e cannot assume that religious identity is homogeneous. M embers o f  the same religion are not 
all the same and their needs may be different. There are many sects within Islam , for exam ple, that 
place differing em phasis on many o f  the core tenets o f  the religion, and they do not all translate 
into the same requirem ents for faith based services
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great deal o f anxiety may follow as a result o f medical attendants being unfamiliar with 

Muslim rites”.'*"' He explains that the face o f the person who has died should be turned 

towards Mecca, but in hospital turning the face towards the right is sufficient. All 

clothes should be removed by a person o f the same sex and the body covered with a 

sheet. The corpse should be ritually bathed by respected elders experienced in rules of 

Muslim burial, and draped in a simple white cloth. Postmortems are not pennitted by 

Islam. However, where the law o f the country demands it, most Muslims accept that it 

must occur."*̂  Muslims are always buried, never cremated, and it is a religious 

requirement that the body be buried as quickly as possible. Delay in issuing death 

certificates can lead to difficulties in complying with this commandment.'*^

Modesty

Islam places a high value on modesty, and therefore many Muslims believe that 

whenever possible any medical examination should be carried out by same sex 

clinicians.'*^ Only if  there is no alternative should examinations be carried out by 

opposite sex medical personnel.'*^ Furthermore, many Muslims object to traditional 

hospital gowns, and females may request to remain as covered up as possible during 

their stay in a hospital. In the UK in 2006, a surgical gown modelled on the burqa was 

designed and introduced in several hospitals in order to alleviate this modesty
49concern.

Abdul R. Gatrad, “M uslim  custom s surrounding death, bereavem ent, postm ortem  exam inations, and 
organ transplants” (1994) 309 British M edical Journal 521, at 521.

Selim states, “There should not be a post-mortem unless absolutely necessary.” M cGarry, note 41.
Sheikh, note 39, at 74, com m ents that M uslims in the U K  often face “unacceptable delays” in having 

the bodies o f  deceased relatives released for burial. He argues that training and reform o f  coroners’ 
services is needed.

See Ilkilic, note 34, at 245:
From a handshake through to a gynaecological exam ination by a physician o f the opposite sex, 
each such action can represent a violation o f varying nature. A 60-year-old Turkish religious 
patient was paralysed for a time and had to be nursed in a hospital by nursing s ta ff  Later he said 
this about his stay in hospital: ‘The most awful thing for me about it was not my illness, but being 
cared for and washed by a w om an.’ A M uslim  woman patient speaks similarly: ‘I told my 
physician several tim es that I would like avoid unnecessary bodily contact. But w henever I visit 
him  he offered me his hand, which is awkward for m e.’ One Germ an M uslim patient described 
her feeling that the physician and nursing staff did not respect her sense o f  m odesty during a 
medical examination: ‘I was so em barrassed, I w ished the ground would open up and swallow 
m e.’

'*** Selim com m ents that “touching should be within the limits o f necessity” . See M cGarry, note 41.
See “M odesty gowns for female patients” available at 

http://news.bbc.co.Uk/2/hi/uk_news/england/lancashire/53I5306.stm  (visited 30 D ecem ber 2011).
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Medicinal and Dietary Requirements

A Muslim patient must avoid all pork and alcohol products. This can pose problems 

connected with certain medicines that may be prescribed to him or her. '̂’ In a study 

carried out on a group o f patients in the US^' it was found that 84% were unaware that
c  'y

their medications could contain pork- and/or beef-derived ingredients. Finally, 

Muslim hospital patients may require halal meals. Furthennore, Ramadan affects the 

treatment regimes o f Muslim patients. Fasting rules dictate that the intake o f medicines 

may be prohibited.

Prayer Requirements

The issue o f facilitation o f prayer in hospital is also very important for the Muslim 

patient. Prayer must be carried out five times a day and involves kneeling and 

prostration in a clean and quiet area. It is important that there are facilities for ablution 

before prayer. Many hospitals contain either a chapel or some sort o f prayer room. The 

prayer space may be filled with iconography which accords with the ethos o f the 

hospital. With regard to this phenomenon, Selim states that Muslims may have 

difficulty praying in the presence o f symbols from other religions.^'* Furthermore, many 

argue that Muslim chaplaincy services ought to be established to provide spiritual

Sheikh, note 39, at 74, laments the fact that in the UK, national or local form ularies do not routinely 
flag potentially objectionable drugs or provide advice on suitable alternatives.

S Pirzada Sattar, M oham m ed Shakeel Ahm ed, James M adison, Denise R Olsen, Subhash C Bhatia, 
Shahid Ellahi, Farhan M ajeed, Sriram Ram aswam y, Frederick Petty, and Daniel R W ilson, “Patient and 
Physician Attitudes to U sing M edications w ith Religiously Forbidden Ingredients” (2004) 38 The Annals 
o f  Pharm acotherapy 1830.

Even though the sam ple consisted o f  only 13% o f patients with religious restrictions to using these 
products, 63% o f the total patient sample wanted their physicians, and 35% wanted their non-physician 
healthcare providers (pharm acists, nurses), to inform them about using such medications. Furtherm ore, 
most o f these patients wanted the pharm aceutical industry to find alternative sources o f  gelatin and 
stearic acid presently derived from beef and/or pork, and some were willing to pay m ore for m edications 
free from pork- or beef-derived substances. In addition, approxim ately 70% o f physicians were unaware 
that more than 1,000 m edications contained ingredients that might be against their patients’ religion, and 
m ost thought that this was im portant inform ation w hich should be provided to patients. The real 
consequences o f  inaction in this area were noted, as the authors mention reports o f  patients stopping drug 
therapy and becoming ill on becom ing aware o f  the presence o f  beef- and/or pork-derived ingredients in 
their medications. Ibid, at 1832-1833.

See Ilkilic, note 34, at 246:
Although the Koran stresses explicitly that fasting is not a duty for medical patients, many patients 
fast in spite o f  their illness, if  this doesn't threaten their lives. How ever there are cases in practice 
in which the patient is term inally ill (for exam ple in the final stages o f  cancer) and wants to fast - 
the last month o f  Ram adan in his life is more important for him than gaining more tim e, even 
though he would stay alive by undergoing chem otherapy which w ould preclude fasting.

M cGarry, note 41.
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care.^^ A final issue is timetabling appointments and medical procedures so as to avoid 

religious holidays.

Circumcision

(i) Male circumcision

Circumcision is routinely carried out on male M uslim infants, and it is seen as a 

Muslim tenet. The question arising for consideration in most countries is whether this 

religiously-motivated circumcision should be available in the public hospital service.

(ii) Female circumcision/FGM

Although the matter has been the subject o f  confusion, it is w idely recognised that 

female circumcision and/or female genital mutilation (FGM) is not a tenet o f  Islam, and 

this is the position adopted in this chapter.^’ Notwithstanding the general consensus on 

the point, prominent Muslims based in Ireland, including Ali Selim, have expressed 

support for the practice.^* In any event, the Seanad recently introduced and passed a

Sec Sheikh, note 39.
See Part II for discussion o f  the Irish position on this question.
WiUiamson notes that four observations negate any argum ent that the practice is Islamic. First, FGM 

predates Islam. Second, FGM  is currently not practised by all M uslims, nor by all Arabs. Third, FGM has 
been practised by W estern doctors in non-M uslim  countries, who previously supported its use as a 
medical cure for a range o f  (alleged) psychological alim ents, such as nym phom ania. Fourth, FMG is 
currently practised by several non-M uslim  groups, such as Coptic Christians in Egypt, Ethiopian Jews 
and African animist tribes. M yra W illiamson, “ Islamic Headscarves and Female Circum cision: Unveiling 
The Threat Posed By Islam To Human Rights” (2005) 2 The New Zealand Postgraduate Law E-Journal 
I, at 8-10. W illiamson writes that FGM  is often perform ed in African nations as a rite o f  initiation into 
adulthood, rather than for religious reasons. She concludes, at 10:

Presently, the W orld Health O rganisation estim ates that there are approxim ately 100 to 140 
million girls and women throughout the world who have undergone som e form o f FGM 
procedure, the m ajority o f  whom live in sub-Saharan Africa. FGM procedures are com m on in 25 
(some say 28) African countries, being practised by individuals who hold a range o f  religious and 
cultural beliefs.

Catherine Reilly, “M uslim s’ concerns over FGM ban” M etro Eireann, 13 May 2010, available at 
http://m etroeireann.com /article/m uslim s-concerns-over-fgm -ban,2535 (visited 30 Decem ber 2011):

‘We have to differentiate between female circum cision and female m utilation,’ said Ali Selim o f  
the Islamic Cultural Centre o f  Ireland. Selim said that the centre is ‘against’ female genital 
‘m utilation’ but added that both m ale and female circum cision are ‘part o f  the religion [Islam] and 
no-one can deny [that fact]’. Referring to a saying o f  the Prophet M uham m ad, Selim said female 
circum cision was ‘optionable’ under Islam and involved a woman having ‘a b it’ o f  her clitoris 
removed, once deemed safe by a medical professional. The cutting ‘should not be too m uch’, he 
said. ‘We support circum cision once it is approved by experts,’ continued Selim, adding that a ban 
‘is not the right w ay’.

Furtherm ore, the controversial figure Y usuf al-Qaradawi who established and continues to head the 
European Council for Fatwa and Research, visiting D ublin for m eetings (see Chapter I , Section 2) is also

453



Bill entitled the Criminal Justice (Female Genital Mutilation) Bill 2011, which 

specifically prohibits as an offence the practice of FGM.^^

Organ donation

The issue of whether organ donation under Islam is permitted is unclear, as it is not 

dealt with in the Quran or in the hadith. Some Muslim scholars believe that it is 

pennissible as it falls under the criteria of the Islamic principle of al-darurat tubih al- 

mahzurat (necessities overrule prohibition). Gatrad explains that in general, Muslims 

from Arab countries consider organ donation permissible, but those from the Indian 

subcontinent believe that is forbidden “because human life is sacred; the human body is 

entrusted to an individual and thus does not belong to him or her; and transplantation 

can lead to illegal trade in organs and the poor would suffer”. I n  light o f this 

uncertainty, legal measures which change the process around organ donation to an opt- 

out rather an opt-in system are a potential cause of alann amongst members of the 

Muslim community.^'

II. IRISH ACCOMMODATION OF ISLAM IN HEALTHCARE

In Section 1, the nature and effect of the Catholic ethos peiTneating some Irish hospitals 

will be examined. In Section 2, the constitutional and legislative provisions relevant to 

this area of law are set out. In Section 3, there is an analysis of the leading decisions on 

faith in healthcare. Finally, in Section 4, several recent initiatives for adapting the Irish

on record as supporting the practice. See G eorge Readings, “Fem ale genital m utilation cannot be 
defended as part o f  Islam ” The G uardian, 15 October 2010.

In her speech com m ending the B ill to the H ouse, Senator Ivana Bacik characterised FGM as a gender 
issue:

W hatever the context this is a practice that infringes and breaches the human rights o f  girls and o f  
w om en. It is an issue o f  children’s rights as w ell as o f  w om en ’s rights. A s the M inister said it is 
an aspect o f  gender-based violence because FGM , wherever it is practised and w hatever the ritual 
or custom  or religious justification offered, it is in fact an expression o f  gender inequality and a 
breach o f  the rights o f  w om en and children.

See http://w w w .ivanabacik.com /archives/522 (visited  30 D ecem ber 2011). In 1985, the U K  passed the 
Prohibition o f  Fem ale C ircum cision A ct 1985 w hich makes it an offence to mutilate or assist in 
mutilating, in w hole or in part, the fem ale genitalia. See N iam h Lalor, “Fem ale Genital M utilation -  A n  
Irish Perspective” (2000) 2>{\) Irish  Journal o f  F am ily L aw  17.
*** Gatrad, note 44 , at 522.

The Programme for Governm ent contains such a com m itm ent. John Savage, “Organ donation -  the 
controversy continues” Irish M ed ica l Tim es, 22 June 2011.
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healthcare system will be examined, and the application o f reasonable accommodation 

principles to certain requirements o f Muslim patients will be considered.

1. THE NATURE OF IRISH HOSPITALS

The Irish health system is a relatively complex hybrid one, characterised by a mix o f 

public and private health service funding and p ro v is io n .T h e  Department o f Health 

provides funding to the Health Service Executive and to hospitals, including what are 

described as “voluntary hospitals”, traditionally run by the re lig io u s .T h e re  are also 

private hospitals and clinics in the health system, which are run as businesses.^'’

The following description o f the Catholic ethos which exists in many Irish 

hospitals is relevant to the issue o f accommodation o f religious minorities generally, as 

it colours the experience which those who do not share the Catholic faith may have in 

some o f our institutions.

1.1 A Continuing Catholic Ethos in Healthcare

Despite the common perception o f secularisation, many modem Irish hospitals are still 

mn according to Catholic mores.®^ As was the case with the education system, the 

running o f the Irish health service was largely undertaken by religious orders in the 

past.^^ Orders o f nuns were responsible for the setting up o f many o f Ireland’s hospitals 

in the 19"’and 20"’ centuries.^^

In 1978, the then Archbishop o f Dublin, Dr Dermot Ryan asked all Catholic 

hospitals to set up ethical committees which would “set out clearly ethical policy, both

Deirdre M adden, M edicine, E thics an d  the L aw  (2"'’ ed, Bloom sbury, 2011), at [1.14],
M adden, ibid, at [1 .19], provides a description o f  the centrality o f  the voluntary hospitals;

The voluntary health sector has long been recognised by the Department o f  Health as playing an 
integral role in the provision o f  health service in Ireland, through identification o f  com m unity  
needs and developm ent o f  appropriate responses. This sector is the major provider o f  services to 
those suffering from mental disabilities in the country. Voluntary hospitals, first instigated in the 
early IS* century to cater for the sick poor, are funded by the Department o f  Health but run by 
boards comprised o f  religious and lay members.

Those with private health insurance can obtain certain advantages in treatment,
Kathryn H olm quist, “M inority Rights D enied  in M edical Care” The Irish Times, 12 June 1989. John 

W alshe, “B ishop defends as reasonable ‘Catholic ethos’ in hospitals” The Irish Times, 21 July 1990.
For a com prehensive account o f  the history o f  health services in Ireland, see Ruth Barrington, Health, 

m edicine an d  p o litic s  in Ireland, 1900-70  (Dublin, Institute o f  Public Administration, 2000).
For exam ple, in Dublin, the Sisters o f  M ercy operated the Tem ple Street and the Mater hospitals, w hile  

the Sisters o f  Charity operated St V incent’s and St M ich ael’s hospitals.
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for the day to day running o f  the hospital and for the problem cases’’.̂ * This request was 

accompanied by an “Ethical Code for Hospitals” which outlined general guidelines. 

According to these guidelines:

The concern o f the hospital for the good o f the patient is not confined to his 

bodily and mental welfare but extends to the spiritual wellbeing which is 

inseparably connected with bodily and mental welfare.

The guidelines stated that those who accepted appointments in a hospital could not 

violate the ethical policies and practices o f that hospital. Euthanasia and abortion were 

prohibited, and the sanctity o f life stressed:

Respect for life cannot be separated from a special respect for the process of 

transmitting life which, in the Christian view, involves human persons in G od’s 

creative activity ... Artificial insemination ... is immoral.’^

The 1980s marked a difficult period between Church and State on the issue of 

negotiation o f the “common contract” pursuant to which the State was established as 

the employer o f hospital consultants, including those working in Catholic voluntary 

hospitals. A concern o f these hospitals was that the contract did not bind doctors to a 

Catholic e t h o s . I n  later years, there followed a change in ownership o f some o f the 

voluntary hospitals. Nonetheless, it is clear that the influence o f religious orders was 

preserved in many cases. For example, in 2001 the Sisters o f Mercy sold the Mater 

Hospital to the State with the contingency that its Catholic ethos, first espoused by the 

order’s founder Catherine McAuley, be retained.^^ Several nuns remain on the board o f 

directors, and before doctors commence employment at the hospital, they must sign

“I resented...that w e were not treated as adults.” The Irish Times, 11 June 1990.
^Ubid.
™ Ibid.

See Orla M cD onnell and Jill A llison , “From biopolitics to bioethics; church, state, m edicine and 
assisted reproductive technology in Ireland” (2006) 28(6) Socio logy o f  H ealth  & Illness  817, at note 11. 
See “Church opposes doctor’s contract” The Irish Times, 3 N ovem ber 1981.

Eithne D onnellan, “Sisters Plan £22m  Sale o f  Private Hospital” The Irish Tim es, 4 October 2000; 
Elaine Edwards, “Blackrock C linic founder critical o f  selling Catholic-run hospitals” The Irish Tim es, 16 
A ugust 2001; Elaine Edwards, “Sisters o f  M ercy defend selling private hospitals after surgeon’s 
criticism ” The Irish Times, 17 August 2001.
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contracts promising adherence to the ethos o f the hospital/^ Finally, it should be noted 

that several private hospitals and clinics, such as the Blackrock and Galway Clinics, are 

also run in keeping with a Catholic ethos.

1.2 The Effects of Catholic Ethos on Healthcare Provision

The effects o f Catholic doctrine in Irish hospitals are wide-ranging. Perhaps the most 

obvious and tangible effect is the presence and prominence o f Catholic icons and prayer 

books throughout hospital wards. Furthermore, on a fundamental level. Catholic 

doctrine often affects the way in which healthcare is provided, particularly in matters 

pertaining to reproductive health. There are myriad ways in which the law o f the State 

has reflected and continues to reflect Catholic thinking on certain reproductive/life 

issues, such as the constitutional ban on abortion,^“̂ and the fact that Ireland was the last 

country in Europe to legalise the sale o f modem contraception.^^ However, the focus 

here is on hospital treatment which goes beyond the dictates o f the law.

Both the Mater and St V incent’s hospitals, two o f the largest predominandy State- 

funded hospitals, prohibit female sterilisation, a standard procedure which is not illegal, 

and which is carried out in non-Catholic-mn institutions, as well as other fertility 

treatment centres.^'’ In the Lourdes Hospital Inquiry Report,^^ published in 2006, 

Harding-Clark J discussed in somewhat critical terms the strict Catholic ethos in certain 

hospitals where sterilisations were forbidden, and “compassionate hysterectomies” were 

perfonned.^^ Between the 1940s and 1980s, the rather barbaric symphysiotomy

The Campaign to Separate Church and State has objected to such arrangements, arguing in 1993 that 
the State should not purchase the Our Lady o f  Lourdes H ospital in Drogheda if  the sale agreement 
dem anded that the Catholic ethos be preserved, adding that the “b ishops’ contract” should not apply in 
State-funded hospitals. See “Catholic Ethos ‘should not apply” ’ The Irish Times, 1 October 1993. 
’“A rticle 40.3.3°:

The State acknow ledges the right to life o f  the unborn and, w ith due regard to the equal right to 
life o f  the mother, guarantees in its laws to respect, and, as far as practicable, by its law s to defend  
and vindicate that right.

Through the Health (Fam ily Planning) Act 1979.
M aev-A nn Wren, “Future o f  Private H ospitals D epends on E lection” The Irish  Times, 2 M ay 2002.
The report centred on Drogheda obstetrician Dr M ichael N eary, w ho carried out 129 out o f  a total o f  

188 peripartum hysterectom ies at Our Lady o f  Lourdes H ospital in Drogheda betw een 1974 and 
1998,when m ost obstetricians would carry out less than 10 in their w hole career.

The L ourdes H osp ita l Inquiiy: An Inquiry Into P eripartum  H ysterec tom y A t O ur L ady O f  Lourdes 
H ospital, D rogh eda  (Stationery O ffice, January 2006), at [15.10]:

M uch evidence was received to the effect that the prohibition on sterilisations com m on to any 
hospital w ith a Catholic ethos in the ‘60s and ‘70s gave rise to the perform ance o f  what have been  
described as com passionate hysterectom ies performed on w om en with obstetric or socio 
econom ic problems. In other w ords, the threshold for perform ing such procedures was fairly low
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procedure was perfomied on many women in preference to Caesarean sections, as i 

was deemed to be more in keeping with the CathoHc ethos of certain hospitals^^

Further evidence that medical care at state-funded hospitals is often influenced 

the religious views of board members surfaced in 1994, when the Mater hospital 

banned HIV-prevention leaflets and posters from its AIDS unit. The Chief Executive of 

the hospital agreed that the Catholic ethos of the hospital was a factor in this decision.*’ 

In 2005, the Mater’s clinical advisory group objected to a trial of a drug for lung cancer 

victims because the patient leaflet accompanying the drug stated that women taking part 

must first agree to use “an effective method of birth control to prevent pregnancy”.̂ ' 

While the Mater eventually rowed back on the decision to defer the trials, there wa> 

public outcry, with many objecting to the owners of a publicly-funded hospital 

imposing their private ethos on patients, potentially depriving them of life-saving
83treatment.

In conclusion, when discussing the care that a Muslim patient can expect t) 

receive in Irish hospitals, the effect of the Catholic ethos existing in many hospitals is a

and an obstetric reason was made on the operation note. For instance, the surgeon m ight repo.l; 
placenta accreta or scar adherence. The uterus was not sent for histology. The surgeon had 
exercised his clinical judgem ent and no one was prepared to question or criticise the bending o f  a 
harsh rule to the benefit o f  the patient. It was an unspoken Irish solution to an Irish question.

™ An independent inquiry into the practice is to be carried out. See Fiona Gartland, “Inquiry to be carried 
out on controversial childbirth procedure” The Irish Times, 22 June 2011. Those who believe the 
procedure was carried out for religious reasons say that it was feared that women who underwent 
Caesareans and were faced with the prospect o f  future Caesarean births would turn to procedures o f  birth 
control, whereas the sym physiotom y, which involved severing o f  the sym physis jo in t with a sav, 
perm anently w idened the pelvis so that future births could be natural. Car! O ’Brien, “Irish women 
subjected to ‘bru tal’ surgery in childbirth” The Irish Times, 21 June 2011.

Edward O ’Loughlin, “Decision not to display H ospital’s AIDS leaflet symbolic says doctor” The Irish 
Times, 8 February 1994.

W hile the leaflet advised m ethods o f  birth control that ran counter to the hospital’s ethos, it also stated 
abstinence was acceptable. Roche Ireland, the sponsor o f  the trial, alleged that the com m ittee which 
deferred the trial sim ply failed to exam ine all o f  the docum entation. The hospital initially defended i:s 
right to refuse clinical trials on religious grounds. Fr Kevin Doran, a m em ber o f  the ethics com m ittee at 
the M ater stated, “W e have to be in a position to control what happens in our hospital, we are a CathoLc 
facility. The hospital desires to m aintain its ethos because we have a mission to our patients. The Mater 
says what it is, which is a Catholic hospital” . Com m ents reported in Dearbhail M cDonald and Jan 
Battles, “D octors in revolt over the effect o f  Catholic ‘eth ics’” The Sunday Times, 9 October 2005.

Eithne D onnellan, “M ater allows postponed drug trial to proceed” The Irish Times, 19 O ctober 2005.
Ivana Bacik, “M ater Hospital and D rug Trial” The Irish Times, 11 O ctober 2005. It was reported that 

one w om an with lung cancer threatened to sue m em bers o f the M ater’s ethics com m ittee if they 
prevented her from getting the drug. It should be noted that private clinics have also had their own ethos 
controversies. For exam ple, as discussed from an em ploym ent law point o f  view, it em erged in 2010 that 
a doctor running a fertility treatm ent practice in the Galway Clinic declined on religious grounds :o 
provide treatm ent to an unm arried couple, and was brought before a fitness to practice com mittee. Eithne 
Donellan, “Infertility treatm ent refusal led to inquiry: D octor declined unmarried couple on religious 
grounds” The Irish Times, 15 April 2010. See Chapter 6, Part II.
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matter that must be taken into account.^"* For now, the constitutional and legislative 

provisions relevant to the topic o f  faith in the context o f  healthcare provision shall be 

outlined, followed by a discussion o f  the principles emerging from the case law in this 

area.

2. CONSTITUTIONAL AND LEGAL PROVISIONS 

2.1 Constitutional Provisions

The Irish Constitution does not provide a right to health, or healthcare. In several high- 

profile recent decisions, the Irish Supreme Court has rejected the assertion that the 

courts are entitled to order the executive branch o f  government to vindicate socio

econom ic rights.*^ Therefore, it is unlikely that an action taken against the State on 

constitutional grounds for failing to provide necessary healthcare services would 

succeed.*^ However, this is not to say that actions concerning respect for the 

constitutional right to the free practice o f  religion in the healthcare setting would be 

unsuccessful. The starting point in the analysis o f  relevant articles is Article 40.3.1° o f  

the Constitution, which provides:

The State guarantees in its laws to respect, and, as far as practicable, by its laws to 

defend and vindicate the personal rights o f  the citizen.

Article 40.3.2° provides:

See Section 4 o f  this Part for further discussion. On the one hand, the protection afforded to 
Catholicism  may intimidate M uslim patients, or increase the feeling o f  being in the minority. On the 
other hand, the religiosity o f  hospitals may mean that doctors and ethics com m ittees will be more attuned 
to the religious accom m odation requests o f  M uslim  patients.

See Sinnott v M inister fo r  Eduction  [2001] 2 IR 545 and TD v M inister fo r  Education  [2001] 4 IR 259. 
There are many proponents in favour o f  a change o f  direction. See the com m ents o f  Binchy:

At the global and regional level o f hunian rights protection today, as well as in m any constitutions 
around the world, respect for human dignity is a core value that in turn should generate concern 
for the protection o f  econom ic and social rights. It is not possible to respect people’s human 
dignity while consigning them to a life which subverts their dignity, by denying them sufficient 
food, accom m odation, health provision and work.

W illiam Binchy, “Protecting Econom ic, Social and Cultural Rights in Ireland”, available at 
http://w w w .ihrc.ie/download/pdf/paper20091121_annconf_binchy.pdf (visited 30 D ecem ber 2011).

M adden, note 62, at [1.64]:
Despite the lack o f  jurisprudence on the point, the courts would doubtless be slow to oblige the 
governm ent to expend huge financial resources on specific healthcare facilities, as this would 
substantially interfere with the policy-m aking functions o f  the executive. The courts have taken 
the view in other areas o f  the law that it would be a violation o f  the separation o f  powers doctrine 
if the courts were to be concerned with the distribution o f  national resources.
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The State shall, in particular, by its laws protect as best it may from unjust attack 

and, in the case of injustice done, vindicate the life, person, good name, and 

property rights of every citizen.

A doctrine of unenumerated rights developed from the text of these Articles following
07

the decision in Ryan v Attorney General, and in that case the right to bodily integrity
00

was recognised. The right to privacy has also been identified as an unenumerated 

right.*^

Naturally the provisions of Article 44 are applicable to the cases to be discussed.^® 

Finally, in relation to cases involving children and consent to treatment, an article 

which often assumes relevance is Article 42.5, which provides:

In exceptional cases, where the parents for physical or moral reasons fail in their 

duty towards their children, the State as guardian of the common good, by 

appropriate means shall endeavour to supply the place of the parents, but always 

with due regard for the natural and imprescriptible rights of the child.

2.2 Legislative Provisions 

(i) Patients’ Rights

The Health Act 1953 is one of the few Irish statutes which deal with patients’ rights. 

Section 4 provides:

(1) Nothing in this Act or any instrument thereunder shall be construed as 

imposing an obligation on any person to avail himself of any service provided 

under this Act or to submit himself or any person for whom he is responsible to

[1965] IR 294. Kenny J concluded that since A rticle 40 .3 .2° referred to the protection “in particular” o f  
life, person, good name and property rights, the personal rights in A rticle 40 .3 .1° w ere broader, 

at 313.
See M cG ee v A ttorney G eneral [1974] IR 284.
See Chapter 5. A rticle 44 .2 .1° provides that freedom o f  conscience and the free profession and practice 

o f  religion are, subject to public order and morality, guaranteed to every citizen, and A rticle 44 .2 .3°  
prohibits the State from im posing any disabilities or making any discrim ination on the ground o f  
religious profession, b e lie f  or status. Furthermore, A rticle 40.1 concerning equality before the law may 
be o f  relevance. H ow ever, as explained in Chapter 5, this A rticle is not the focus o f  religious equality 
arguments, w hich instead are played out under A rticle 44.
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health examination or treatment.

(2) Any person who avails him self o f  any service provided under this Act shall 

not be under any obligation to submit h im self or any person for whom he is 

responsible to a health examination or treatment which is contrary to the teaching 

o f  his religion.^'

Furthennore, a Patient’s Charter was developed and published in 1992 by the 

Department o f  Health.^^ The Charter lists 12 “rights”, the fifth o f  which is entitled 

“Religious B eliefs” and provides: “You have the right to be treated with respect for 

your religious and philosophical beliefs”. There is also a “Consent to Treatment” 

provision that sets out the principle o f  infonned consent to treatment.^^

It is noteworthy that the Medical Council’s Guide to Professional Conduct and 

Ethics for Registered Medical Practitioners^'* does not contain specific guidance on

In the case o f  North Western Health B oard  v H W  [2001] 3 IR 622, discussed in Section 3.2 o f this 
Part, Hardiman J stated, at 750:

I do not believe that the pre-parliam entary or parliam entary history o f  the Act o f  1953, is 
consistent to the sm allest degree with the view that a citizen was, or intended to be, under any 
obligation to present h im self or a child for whom he was responsible, for any medical diagnosis or 
treatment. On the contrary, the principle o f  voluntarism  was carefully and specifically enshrined. 

The Charter is available at http://www.herm itageclinic.ie/wp- 
content/them es/twentyten/pdfs/dow nloads/Patients-Charter.pdf (visited 30 December 2011).
The fruit o f  a W orld Health O rganisation (W HO) European Consultation on the Rights o f  Patients held in 
Amsterdam in M arch 1994 was a Declaration on the Prom otion o f Patients’ Rights in Europe, known as 
the Amsterdam Declaration, w hich endorsed a docum ent entitled 
“Principles o f  the Rights o f Patients in Europe: A Com m on Fram ew ork”,
available at http://w w w .w ho.int/genom ics/public/eu_declarationl994.pdf (visited 30 Decem ber 2011). 
Under Human Rights and Values in Health Care the following rights are listed:

1.1 Everyone has the right to respect o f  his or her person as a human being.
1.2 Everyone has the right to self-determination.
1.3 Everyone has the right to physical and mental integrity and to the security o f  his or her 

person.
1.4 Everyone has the right to respect for his or her privacy.
1.5 Everyone has the right to have his or her moral and cultural values and religious and

philosophical convictions respected.
1.6 Everyone has the right to such protection o f  health as is afforded by appropriate measures 
for disease prevention and health care, and to the opportunity to pursue his or her own highest 
attainable level o f  health.

The Amsterdam Declaration prom pted many EU M em ber States to legislate for patients’ rights. See Lars 
Fallberg, “Consequences o f  the A m sterdam  Declaration -  a Rights Revolution in Europe?” (2003) 10 
European Journal o f  Health Law  5.

This patient right is stated as follows:
Generally, treatment should only be given to a patient with his or her informed consent or, in the 
case o f  a child, the consent o f  a parent or guardian....
Only in cases where a patient lacks the capacity to give or w ithhold consent, and where a qualified 
medical doctor determ ines that treatm ent is urgently necessary in order to prevent imm ediate or 
im m inent harm, may treatm ent be given without inform ed consent.

M edical Council, 7* ed, 2009. Available at
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issues such as respecting religious beliefs. However, section 5.1 states: “All patients 

must always be treated with respect for their dignity” .F u r th e r m o r e ,  personal 

autonomy and informed consent to treatment are also stressed in this ethical guide.

(ii) Equality Legislation: Equal Status Acts 2000 -  2011

The Equal Status Acts 2000-2011, which were considered in detail in Chapter 6, 

prohibit direct and indirect discrimination on the religious ground by those who provide 

health services. As was explained previously, there is no “ethos exemption” which is 

akin to the section 7(3)(c) admissions exemption for educational establishments.^^ 

However, under Section 16(2), treating a person differently does not constitute 

discrimination where the person is so treated in the exercise o f a clinical judgm ent in 

connection with the diagnosis o f illness or his or her medical treatment, or is incapable 

o f entering into an enforceable contract or o f giving an infonned consent and for that 

reason the treatment is reasonable in the particular case.^*

3. CASE LAW CONCERNING FAITH AND MEDICAL TREATMENT

M edico-legal dilemmas involving Islam in particular have yet to achieve prominence in 

Ireland; the exception being the issue o f the circumcision o f baby boys. A riper source 

o f Irish jurisprudence on the broader issue o f faith in treatment is the refiisal o f blood

http://w w w.m edicalcouncil.ie/Professional-Standards/Professional-Conduct-Ethics/The-G uide-to- 
Professional-Conduct-and-Ethics-for-Registered-M edical-Practitioners-7th-Edition-2009-.pdf (visited 30 
Decem ber 2011).

Futherm ore, in section 9.1 there is a reference to discrim ination in the context o f refusal to treat:
In exceptional circum stances you may need to consider refusing specific treatments to individual 
patients. This must never be done on the basis o f  personal discrimination. You might consider 
refusing specific treatm ents because, for example, you consider that the treatment would not w ork 
or that it might cause more harm than good.

Section 10.1 states that doctors must not allow “personal moral standards” to influence treatm ent o f  
patients. Section 10.2 provides that if  a doctor has a conscientious objection to a course o f  action, this 
should be explained to the patient and the names o f  other doctors should be made available.

Section 33.1 provides:
You should ensure that inform ed consent has been given by a patient before any medical treatm ent 
is carried out. The ethical and legal rationale behind this is to respect the patient’s autonom y and 
their right to control their own life. The basic idea o f  personal autonomy is that everyone’s actions 
and decisions are their own. Therefore, the patient has the right to decide what happens to their 
own body.

Section 40.1 provides that every adult w ith capacity is entitled to refuse medical treatment, and that 
doctors m ust respect a patient’s decision to refuse treatment, even if they disagree with that decision.

See C hapter 6, Part II.
There is no jurisprudence on this point as o f yet.
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products on the part o f Jehovah’s Witnesses. These two topics shall now be analysed.

3.1 Male Circumcision

A Circuit Court criminal case in October 2005 focused attention on the issue o f non- 

therapeutic or “ritual” circumcision occurring in Ireland.^^ A jury at W aterford Circuit 

Court found a Nigerian circumcisionist not guilty o f the reckless endangerment o f a 29- 

day old baby boy, Callis Osaghae, born in Ireland to Nigerian p a r e n t s . T h e  baby had 

died o f severe bleeding from the circumcision wound. It was clarified for the jury that 

the carrying out o f a circumcision by a non-medical person is not an offence in Ireland. 

The State’s case was that when the defendant undertook the circumcision, he recklessly 

engaged in conduct that caused serious harm to the child.'®' In his direction to the jury, 

Haugh J described the case as a “clash o f two cultures” and warned them not to bring 

their “white Western values” to bear when deciding the case. He added:

This is a relatively recent matter which Ireland will have to deal with now that we 

have a significant migrant population. You are not asked whether this form o f

procedure is acceptable in Ireland. If  you start thinking along those lines you are
102doing [the circumcisionist] a great injustice.

Haugh J stated that the defendant did not have the benefit o f being juried by peers who

would understand his actions. The possibility o f a religious or cultural exception at Irish
1 0 ^law that was raised by Haugh J was heavily criticised by some. This case is o f limited 

precedential value. However, it does beg the question; what is Ireland’s best solution to 

cases that turn on a clash between minority cultural and/or religious values and 

constitutional dictates regarding the treatment o f children? Mills comments: “Male 

circumcision, whether for reasons o f religion or parental preference, brings limited

Olivia K elleher, “N igerian Cleared in Circum cision C ase” The Irish Times, 8 October 2005.
The parents were Christian, not M uslim . H ow ever, as outlined in Part I o f  this chapter, circum cision  

on male M uslim  children is a mandatory rite.
Ibid. This included failure to bandage the wound or apply any pressure to it, as w ell as failure to g ive  

advice about aftercare. H ow ever, expert evidence from the physician who carried out the post-mortem  
indicated that the circum cision had been carried out in a professional manner, and that the infant w ould  
probably have survived i f  he had been brought to the hospital as soon as the bleeding becam e heavy.

Ibid.
Kevin M yers, An Irishman’s Diary, The Irish Times, 11 January 2006; “So after this case, are w e to 

have two laws in Ireland? M ay you ineptly circum cise an Irish boy-child  and cause him to die if  you are 
African because o f  your ‘culture’, but not i f  you are Irish? It w ould seem  so .”
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medical benefits at best”.'̂ "' He questions whether the operation can be legitimately 

justified for a boy who cannot consent, and identifies the core issue;

Do cultural imperatives that motivate the parental decision to seek a ritual 

circumcision outweigh a desire to protect the right o f  the child not to be operated 

upon unnecessarily?

Irish courts will intervene to prevent threats to the life o f  children from eventuating.'®^ 

However, with regard to lesser “harms”, ( if  circumcision is to be regarded as hamiful, 

and opinions clearly differ on this p o in t ) ,c o n s t itu t io n a l  law suggests that the 

autonomy and decision-making power o f  the family will prevail.

The lack o f  service for those requiring circumcision on cultural-religious grounds 

in Waterford had been raised prior to the death o f  Callis Osajhae.''^* The case prompted 

calls for guidelines to be issued for Irish hospitals.'**^ In 2004, the Government 

appointed an expert group chaired by Professor o f  Paediatrics Denis Gill to explore 

demand for circumcision. In January 2006, the report o f the expert group was presented 

to Minister for Health."'’ The core recommendations were that cultural/religious male 

circumcision should be provided in the Irish health service, and that circumcision 

should be performed by surgeons and anaesthetists who are appropriately trained, and 

in adequately equipped units.'" It was stressed that the wellbeing o f  the infant male

Simon Mills, “Circumcision: a question of culture or an assault?” The Irish Times, 28 August 2003.
Ibid.
As shall be discussed in greater detail in relation to the blood transfusion cases involving children, See 

Section 3.2 o f this Part.
Dr Peter McKenna, o f the Rotunda Hospital in Dublin, has expressed his opposition to the procedure 

being carried out in Irish hospitals for purely cultural reasons, and regards male circumcision in much the 
same light as female circumcision: “I don't believe in cutting bits off baby boys or baby girls. I'm a 
fundamentalist in that regard” . Quoted in Liam Reid and Eithne Donnellan, “Irish Medical Experts 
Oppose Operation” The Irish Times, 22 August 2003. See also Thomas Lynch, “Should I have my son 
circumcised?” The Irish Times, 10 March 2009.

Eithne Donnellan, “GPs already had voiced concerns to health board” The Irish Times, 21 August 
2003.

Martin Wall, “Death o f baby prompted report on circumcision” The Irish Times, 24 January 2006. 
Sweden had a similar experience in 1966, when a doctor’s circumcision o f six Bosnian boys without 
anaesthetic and under unhygienic conditions, resulted in four o f these boys being admitted to hospital. 
The doctor was found guilty of assault, but was later acquitted, mainly on the grounds that circumcision 
was a socially adequate mild assault. The incident led to regulation of circumcision by law. See Yngve 
Hofvander, “New law on male circumcision in Sweden” (2002) 359 The Lancet 630.

Cultural Male Circumcision: Report o f  Committee 2004/2005 (Department of Health and Children, 
2006), available at http://www.dohc.ie/publications/pdf/circumcision.pdf?direct=l (visited 30 December 
2011). In pursuance of its work, the group consulted with religious bodies.

Ibid, at 4. Interestingly, an exemption from the hospital setting requirement was provided for 
Orthodox Jewish circumcisions, at 11-12:
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being circumcised was paramount, that the procedure should be as safe and pain-free as 

possible, and that the operation ought to be made available in the first year o f  life, 

ideally in the second six months for safety considerations."^ It was recommended that 

circumcisions carried out by untrained people should be reported to the HSE and should 

be investigated and decisions taken on the basis o f  the facts o f  each case. Furthemiore, 

it was suggested that the HSE should provide a regional service capable o f  performing 

the requisite number o f  circumcisions."^ This was estimated to be up to 2,000  

procedures per year.""*

The Gill Report did not result in a specific legal prohibition on circumcisions by 

untrained professionals. There are no statistics on the number o f  non-medically carried- 

out circumcisions in Ireland at present."^ Furthemiore, it is not known whether the 

health system is meeting the needs for religious circumcision, or whether the waiting 

lists are causing unacceptable delay."^ There are a variety o f  legal approaches to the 

question o f  non-therapeutic circumcision, and the matter remains controversial, with 

some calling the practice male genital mutilation (MGM) and equating it with FGM."^ 

For now, it appears that male circumcision o f  Muslim and Jewish babies is carried out 

in Ireland in both medical and non-medical settings, and that the area is not the subject 

o f  specific legal regulation.

The com mittee recognises that Orthodox Jewish circum cisions are perform ed by trained Rabbis in 
Ireland. These circum cisions are carried out with parental consent, are deem ed to be in the interest 
o f  the child, and are com petently performed. The com m ittee is not aware that any significant 
problem s have been attributed to Orthodox Jewish circum cisions in Ireland. Rabbinical 
circum cisers are trained by the Initiation Society in the UK. The com mittee is satisfied that the 
practice o f  neonatal Orthodox Jewish circum cision be perm itted to continue in this jurisdiction but 
recom m ends that the situation be kept under review.

/6/a', at 5.
Ibid.

at 17.
However, a report carried out in 2004 by the then North Eastern Health Board, at one o f  the country’s 

largest centres for asylum seekers at M osney found that there had been 44 such procedures carried out on 
children over the course o f  a year. See W all, note 109.

In 2009 it was reported that more than ha lf those waiting over 12 months for day case surgery at 
Tem ple Street were aw aiting circumcision. Eithne Donnellan, “M ore than 1,500 wait a year for surgery” 
The Irish Times, 19 May 2009.

In April 2011, a group in San Francisco collected enough signatures to get a proposal to ban the 
circum cision o f  males, with no exception for religious reasons, included in the N ovem ber ballot. 
However, the proposal was later struck from the ballot, on the grounds that it would violate a California 
law that makes regulating medical procedures a state, rather than a city, matter. The judge who struck the 
matter from the ballot warned that even if  the proposed ban were reduced in scope to exempt medical 
professionals, it would still run afoul o f  First Am endm ent protections for religious expression. See 
Emmett Berg, “Proposed circum cision ban ordered o ff San Francisco ballot”, available at 
http://www.reuters.com /article/201 l/07/28/us-circum cision-sanfrancisco-idU STR E76R 83D 20110728 
(visited 30 December 2011).
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3.2 Consent to Treatment Case law

In the following discussion, it shall be seen that the refusal by members of the

Jehovah’s Witness faith of blood products is the issue which most frequently arises for

decision. However, the way in which the courts have dealt with religion in the context

of these disputes shines a light on the role of religion in matters involving healthcare

and life and death generally. Furthermore, the cases have direct relevance to the broad

issue of the respect likely to be shown to the Muslim faith, as well as narrower issues

such as the refusal of donor organs. The consent to treatment cases are considered under

two limbs; personal refusal of life-saving treatment and refusal made on behalf of

another. However, it is first necessary to consider key principles.

The decision of the Supreme Court in Re a Ward o f  Court (withholding medical 
118treatment) (No. 2) gives a clear exposition of the legal principles. The case concerned 

the withdrawing of artificial feeding from a woman in a near persistent or pennanent 

vegetative state. Denham J discussed consent and capacity in the following important 

passage:

Medical treatment may not be given to an adult person of full capacity without his 

or her consent. There are a few rare exceptions to this e.g., in regard to contagious 

diseases or in a medical emergency where the patient is unable to communicate. 

This right arises out of civil, criminal and constitutional law. If medical treatment 

is given without consent it may be a trespass against the person in civil law, a 

battery in criminal law, and a breach of the individual’s constitutional rights. The 

consent that is given by an adult of full capacity is a matter o f choice. It is not 

necessarily a decision based on medical considerations. Thus, medical treatment 

may be refused for other than medical reasons, or reasons most citizens would 

regard as rational, but the person of full age and capacity may make the decision 

for their own reasons.

If the patient is a minor the consent may be given on their behalf by parents 

or guardians. If the patient is incapacitated by reason other than age, then the

[1996] 2 IR 79. Hereafter referred to as Ward o f  Court.
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issue of capacity to consent arises. In this instance, where the patient is a ward of 

court, the court makes the decision."^

Later, in the context of analysing Article 40.3 of the Constitution, Denham J stated:

The right to life is the pre-eminent personal right. The State has guaranteed in

its laws to respect this right. The respect is absolute. This right refers to all lives

-  all lives are respected for the benefit of the individual and for the common

good. The State’s respect for the life of the individual encompasses the right of

the individual to, for example, refuse a blood transfusion for religious reasons.
1 ^ 0In the recognition of the individual’s autonomy, life is respected. “

This reference to refusal of blood transfusions for religious reasons predated several 

dramatic cases following the Ward o f  Court decision.

In summary, a principle which emerged from the Ward o f  Court decision, and 

which is universally recognised as a principle of medical ethics, is that due to disdain 

for paternalism, and a concern for autonomy, an adult with capacity can refuse medical 

treatment for any reason, be it secular or religious.'^' In the Ward o f  Court case, the 

woman, as a ward, lacked capacity. Therefore, there may have been some doubt about 

the precedential status of the Supreme Court’s analysis of consent. However, in the later 

case of Fitzpatrick and Ryan v Laffoy J recognised that Ward o f  Court dealt with
123an incompetent adult but she held that “the foundation of the ratio decidendi" was 

the Court’s discussion of the position of a competent adult. Fitzpatrick was an 

important decision concerning the right a patient with capacity to refuse medical 

treatment on religious grounds, and shall be analysed in detail.

(i) Personal Refusal of Treatment 

Fitzpatrick and Ryan v FK -  the findings:

" ’ / i /J ,  at 156.
'“ / W ,  at 160.

For the relevant provision in the Irish Guide to Professional Conduct and Ethics, see Section 2 .2(i) o f  
this Part.

[2009] 2 IR 7. Hereafter referred to as F itzpatrick.
Ibid, ax 19.
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The first plaintiff was the Master o f  the Coombe W om en’s Hospital and the second 

plaintiff was the Secretary/Manager o f  the Hospital. The defendant, K, was an African 

woman from the Democratic Republic o f  Congo, aged 23 years, who had been a patient 

o f  the hospital in September 2006. Shortly after giving birth, she suffered a massive 

haemorrhage resulting in cardiovascular collapse. Blood was prepared for immediate 

transfusion. However, the medical personnel present were told that K would not take 

blood because she was a Jehovah’s Witness. The plaintiffs made an emergency ex parte  

application to the High Court for an order authorising that the defendant be transfused. 

This was granted by Abbott J. Shortly thereafter, K was transfused and made full 

recovery.

In the full hearing o f  the case, Laffoy J first remarked on the novelty o f the core 

issue emerging; stating that this was the first case in which an Irish court had been 

asked to decide whether and, if  so, in what circumstances, a court could intervene in the 

case o f  a patient, who is an adult and is not non com pos mentis, who has refused 

medical treatment, and by order authorise the hospital and its personnel in which he or 

she is a patient to administer such treatment to the patient.'"'*

The issue was divided by Laffoy J into two questions; the “capacity question”, 

which was whether K had had given a legally valid refusal o f  treatment,'*^ and the

Ibid, at 13. There had been an earlier case o f  J M  v St V incent’s H ospital [2003] 1 IR 321, where a 
female patient who was critically ill and required imm ediate blood transfusions and a liver transplant, 
was in a com a, and therefore non com pos mentis (incom petent), and not in a position to make a decision 
for herself about treatment. H er husband was a Jehovah’s W itness and she had adopted the faith upon 
their marriage. Prior to lapsing into the coma, and during a lucid interval, the notice party discussed the 
matter o f  her treatm ent with her husband, and later, when not so clear o f  speech or mind, indicated to him 
her decision to accept blood. H owever, within a short period o f time, she refused to sign the consent form 
and appeared to have changed her mind. Her husband m ade the application for the Court to authorise the 
necessary treatment. The patient was adm itted to wardship and the Court relied on its parens patriae  
jurisdiction to direct the hospital to carry out the treatm ent, which would include transfusion. Finnegan P 
was satisfied that there had been no final decision on treatment. The following passage sum m arises his 
approach:

I take the view because o f  her cultural background and her desire to please her husband and not 
offend his sensibilities, the notice party elected to refuse treatment. I am o f the view that the notice 
party did not m ake a clear final decision to have, or not to have the treatment. She was pre
occupied with her husband and his religion as a Jehovah’s W itness rather than with w hether to 
have the treatm ent and her own welfare.

I am strongly o f  the opinion that if  the notice party was now lucid and strong and aware o f  
her husband’s present decision, she would agree with a decision to have the treatm ent as she 
would have a desire to live, as has been seen. She would also be com forted by her husband’s 
attitude to the decision.

Having satisfied m yself that she made no final decision to refuse treatment it is up to me to 
under my parens pa triae  jurisdiction to make the decision for the notice party. She has a child and 
a loving husband. The medical evidence is that she has a 60% chance o f  survival. In those 
circum stances it is an easy decision.

Counsel for the plaintiffs distinguished between com petence generally, on the one hand, and the lack 
o f  capacity to make a particular decision, such as a decision as to accepting or refusing medical
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“balancing of rights” question, which was whether the Court was entitled to have regard 

to her baby’s constitutional rights and find that, when balanced against K ’s 

constitutional rights to autonomy, self determination, and the free practice of her 

rehgion, the baby’s rights outweighed K ’s rights so as to entitle the judicial arm of the 

State to i n t e r v e n e . I t  was held that the capacity question fell to be considered and 

detennined first. The balancing of rights question would only arise in the event that the
127Court found that K ’s refusal of a blood transfusion was a valid refusal.

In commencing with the capacity question, Laffoy J noted that an Irish court has 

not had to consider previously how capacity to refuse consent to medical treatment on 

the part of an adult should be tested.'^* Laffoy J started from the proposition that there 

is a rebuttable presumption that an adult patient has the capacity to make a decision to 

refuse medical treatment. However, in detemiining whether a patient is deprived of 

capacity to make a decision to refuse medical treatment, the test is:

...whether the patient’s cognitive ability has been impaired to the extent that he or 

she does not sufficiently understand the nature, purpose and effect of the 

proffered treatment and the consequences of accepting or rejecting it in the 

context of the choices available (including any alternative treatment) at the time
129the decision is made.

The three-stage approach to the patient’s decision-making process adopted in the 

landmark English case Re was approved as a “helpful tool” in applying that test.'^' 

The patient’s cognitive ability will have been impaired to the extent that he or she is 

incapable of making the decision to refuse the proffered treatment if the patient:

(a) has not comprehended and retained the treatment information and, in 

particular, has not assimilated the informadon as to the consequences likely to 

ensue from not accepting the treatment,

treatment, on the other. L affoy J remarked “that such distinction exists is undoubtedly the case”. Ibid, at 
18-19.

Ibid, a\.2 \ .
Ibid, ax 22. 

at 23.
™ Ibid,  at 41.
'^°[1994] 1 A ll E R 819 .

[2009] 2 IR 7, at 41.
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(b) has not beheved the treatment infonnation and, in particular, if it is the case 

that not accepting the treatment is hkely to result in the patient’s death, has not 

believed that outcome is likely, and

(c) has not weighed the treatment information, in particular, the alternative 

choices and the likely outcomes, in the balance in arriving at the decision.

Laffoy J held that K ’s clinicians had given her the information necessary to enable her 

to make an informed decision as to whether to accept or refuse a blood transfusion. 

That infonnation was conveyed in laym an’s tenns from which a competent adult whose 

capacity was not impaired should have understood the gravity o f the situation. 

However, the evidence demonstrated that the hospital personnel were objectively 

justified in doubting K ’s capacity on the day in question. There were many reasons for 

this, which were summarised as follows:

It is instructive to reiterate the factors which were outlined to the court on that 

day: Ms, K ’s seriously compromised medical status following a long labour, a 

difficult delivery and a massive haemorrhage; the communications difficulties 

created by the fact that Ms. K ’s first language was not English; the fact that she 

was a young woman in a foreign country whom the Hospital personnel believed 

had no family members in the State to whom the Hospital could turn for some 

assurance or confirmation o f her religion and her understanding o f her need for a 

blood transfusion; that, if  she died, on the basis o f what she told the Hospital 

personnel her new-born baby would have no traceable next o f kin and the 

whereabouts o f his father would be unknown; and that by her disclosure, after the 

haemorrhage, Ms. K told the Hospital personnel for the first time that she was a 

Jehovah’s Witness and would not take blood, which was at variance with the 

H ospital’s understanding that she was a Roman Catholic which was based on the 

information she gave when booking. All o f those matters, in my view, put the 

Hospital personnel on inquiry as to whether Ms. K ’s refusal was valid. I f  the 

Hospital personnel had ignored them and done nothing and Ms. K had died, the

Ibid.
]bid, at 79.
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Hospital might well have had a case to answer at the suit o f  Ms. K ’s husband and

her child.

Laffoy J concluded that K ’s capacity was impaired to the extent that she did not have 

the ability to make a valid refusal to accept a blood transfusion.'^^ Therefore, the 

administration o f the transfusion was not an unlawful act, and did not constitute a 

breach o f her rights either under the Constitution or the ECHR.

The Role of Religion

An argument was put forward by counsel for K that in assessing capacity to refuse 

medical treatment where the refusal is on religious grounds, the law must have regard to 

the subjective views o f the patient whose beliefs are protected by Article 44. In the 

application o f the second element o f the C case test; the requirement o f belief in the 

treatment infomiation, to a case where a patient’s refusal o f a blood transfusion is based 

on a tenet o f the patient’s religious belief, it is immaterial, it was submitted, whether the 

patient believes that the acceptance o f a blood transfusion would be efficacious or not 

to save his or her life. Otherwise, it was argued, a rational scientific analysis would 

supplant f a i t h . L a f f o y  J stated that that submission was not correct. What the law, as 

set out in the C case, requires is that the patient be given the relevant infonnation about 

his or her condition, the proposed treatment, any alternative treatment available and the 

likely outcome o f adopting such options as are open to the patient. In a case in which 

the doctor considers that a blood transfusion is necessary to save the patient’s life and 

that without it the patient will die, this is the information that the patient must be given. 

Laffoy J stressed that this “ is also the information which the patient has to assimilate, 

has to believe and has to factor into the decision making process. Article 40.3 o f the
137Constitution protects life and requires that, as does the common law” . In an important 

passage, Laffoy J held that once the C test is fulfilled, then Article 44 requires 

protection o f the right to self-detennination:

Ibid, at 82-83. In addition, it was recognised that the suggestion m ade by K that C oke and tom atoes 
m ight be an aUernative solution to a blood transfusion could only ring alarm bells as to her appreciation  
o f  the gravity o f  her situation.
'^Uhid,-d\. 83.

at 32-33. 
at 33.
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If  the patient is not given the relevant infonnation or, alternatively, fails to 

assimilate it and believe it, the first two elements o f the C case test are not 

fulfilled. If the patient does assimilate and believe the information but nonetheless 

rejects the treatment on the basis o f a religious conviction, for example, adherence 

to a scriptural proscription on accepting the treatment, he or she has passed the C 

case test as to capacity notwithstanding that the doctor and non-believers may 

consider the basis o f his or her refusal to be wholly irrational. Article 44, which 

protects the patient’s religious belief, requires that, as does the recognition at 

common law o f his right to self-determination.'^^

In this section o f her judgm ent, Laffoy J gives recognition to Article 44 in the context 

o f healthcare decisions. This statement is one o f the few clear judicial endorsements of 

the protection o f freedom of conscience in the hospital-setting, and it may have 

important consequences for religious minorities. However, it is clear from the foregoing 

that asserting a religious belief, without more, is not protected -  to get to the point that 

your religious beliefs are protected, you have to satisfy the C test first. It might be 

argued that this filter o f the capacity test is a hurdle which should not be imposed on 

those who express their religious beliefs clearly.

Indeed, it was suggested on behalf o f K that the capacity issue was, in essence, a 

contrivance which had been created by the hospital personnel, and that the reality was 

that there was no assessment o f capacity; the issue being one o f religious b e l i e f H e r  

evidence was that she understood what was happening to her, and that it was instead the 

hospital personnel who lacked the capacity to understand why she would make such a 

decision.''*'’ K was cross-examined about what she had learned at meetings or from 

other members o f  the Jehovah’s Witness faith about the medical benefits o f blood 

transfusion and alternatives to it, and Laffoy J held that she “demonstrated an 

unwillingness to engage in an exposition o f what she had been taught and understood 

about those matters” .'"*’ K repeatedly referred to the relevant passages o f  the Bible -  the

Ibid, at 80.
Ibid, at 66;

M s. K ’s evidence was that she understood that it was true that she w as in danger o f  dying. W hen  
she w as asked whether she believed  the Master, she said that she thought that he w as telling the 
truth, adding that he is a doctor. W hen asked again whether she understood that she was going to 
die, M s. K answered in the affirm ative ‘because when a doctor tells you that you are going to die, 
it is not a jo k e ’.

Ibid, at 67.
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injunction “to keep abstaining from things sacrificed to idols, and from blood and from 

things strangled and from fornication” -  and she “manifested a persistent unwillingness 

to open her mind to questions concerning her understanding o f the medical realities o f 

her case” .'"*̂  Laffoy J concluded that K ’s demeanour gave some insight as to why the 

hospital personnel who were treating her would have harboured doubts about her 

understanding o f the gravity o f her condition.

This analysis shows the difficulties involved in trying to understand the belief 

system that may lead a person to refuse essential medical treatment. Religious beliefs 

are not always susceptible to rationalisation and compelling a person to explain and 

justify their religious beliefs is at best a futile exercise, and at worst erodes the absolute 

entitlement o f a competent adult to refuse medical treatment. However, as a concluding 

comment, Laffoy J noted the seriousness o f K ’s religious beliefs:

I think it is only fair to record that notwithstanding the issues as to her credibility 

which arose in the course o f the hearing and despite some elements o f 

melodrama, for example holding the Bible, in the presentation of her evidence, 

Ms. K ’s evidence did not raise any doubts as to the strength o f her conviction that 

to accept a blood transfusion would transgress the law o f God.''*'^

In addition, it was suggested that had K been honest and given the correct faith 

information to hospital staff from the outset, her wishes would have been respected:

I am satisfied on the evidence that it is a hospital in which the wishes o f patients 

o f the Jehovah’s Witness faith who do not wish to be transfused are respected. 

The situation in which Ms. K was transfused against her wishes unfortunately was 

o f her own making.

It is clear that had there been no confusion over K ’s religion, this may have counted in 

her favour in an assessment as to her capacity to refuse the treatment. However, it is far 

from certain that the intervention o f  the Court could have been obviated if  she had been 

honest about her faith from the outset. In medical emergencies there will be confusion,



panic and physical and mental weakness on the part o f  the patient. It is quite 

foreseeable that medical staff may seek the intervention o f  the courts in most 

emergencies, if  only to err on the side o f  caution and preserving life, and even if  a 

patient has initially registered with them as a Jehovah’s W itn ess .F u rth erm o re , even 

i f  the capacity question is answered in the patient’s favour, the balancing o f  rights 

question arises, and it is far from clear that the Irish courts would vindicate the right o f  

a mother to refuse treatment so that her child would be denied the benefit o f  her care 

and nurturing.

Balancing of Rights: Mother and Baby

In Fitzpatrick, the Court avoided the issue o f  balancing o f  rights by disposing o f  the 

case on the capacity point. It is disappointing that the Court was not called upon to 

decide on a clash between the personal rights (including Article 44 rights) o f  the mother 

on the one hand, and the child on the other. However, Laffoy J noted that at the ex parte

If  the patient has indicated her wishes in advance by means o f  an “advance directive” or “ living w ill”, 
this might hold more weight. In the Canadian decision o f  M alette v Shulman  [ 1990] OR (2d) 417 CA, the 
Ontario Court o f Appeal held that physicians must honour M edical Alert cards signed by Jehovah’s 
W itnesses. Mrs M alette was involved in a car accident and brought to an em ergency department. A nurse 
found a card in her purse which stated:

NO BLOOD TRANSFUSION!
As one o f  Jehovah’s W itnesses w ith firm religious convictions, I request that no blood or blood 
products be adm inistered to me under any circumstances. I fully realize the implications o f  this 
position, but I have resolutely decided to obey the Bible com mand; ‘K eep abstaining ... from 
b lood .’ (Acts 15:28, 29). How ever, I have no religious objection to use the nonblood alternatives, 
such as Dextran, Haem accel, PVP, R inger’s Lactate or saline solution.

However, when M alette’s blood pressure dropped and her breathing becam e increasingly distressed, her 
treating physician proceeded to transfuse her. The Court o f Appeal agreed with the trial court that the 
transfusion constituted a battery. Robins JA held, at 430:

In sum, it is my view that the principal interest asserted by Mrs. M alette in this case -  the interest 
in the freedom to reject, or refuse to consent to, intrusions o f  her bodily integrity -  outweighs the 
interest o f  the state in the preservation o f  life and health and the protection o f  the integrity o f  the 
medical profession. W hile the right to decline medical treatm ent is not absolute or unqualified, 
those state interests are not in them selves sufficiently com pelling to justify  forcing a patient to 
subm it to nonconsensual invasions o f  her person. The interest o f  the state in protecting innocent 
third parties and preventing suicide are, I might note, not applicable to the present circumstances. 

The issue has not been tested in Irish case law. In 2009, the Law Reform  Com m ission (LRC) published a 
Report on Advance D irectives in which it was recommended that a legislative framework should be 
enacted to regulate the drawing up o f  advance care directives. See Bioethics: Advance Care D irectives 
(LRC 94-2009), available at http://w w w .law reform .ie/_fileupload/Reports/rB ioethics.pdf (visited 30 
Decem ber 2011). It was noted, at [1.57], that in a study conducted in 2003, 27% o f physicians had 
experience o f  advance care directives made by Irish patients. The LRC addressed the issue o f  religiously- 
m otivated decisions, at [1.92];

The Com m ission recom m ends that inform ed decision m aking should be a principle that forms part 
o f  the legislative fram ew ork on advance care directives. The Com m ission also recom m ends that it 
should be made clear that a person is entitled to refuse medical treatm ent for reasons that appear 
not to be rational or based on sound medical principles and to refuse medical treatm ent for 
religious reasons.
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stage, Abbott J focused on the balancing of the rights and expressed no view on the 

capacity i s s u e . A b b o t t  J stated that he was prepared to override K’s decision in spite 

of the fact that she was competent, and the respect that was held for her faith. He found 

that the welfare of the child, which was newly bom into this State with no parent in 

sight other than K, was paramount. Therefore, it was in the interests of the child that the 

wishes of his mother, which might result in her death, should be overridden. Abbott J 

stated that he was influenced by erring on the side of preserving life, stating that any 

arguments in relation to whether or not this was a correct decision could be made at a 

later stage. Finally, Abbott J stated that the issue of the balance of convenience had to 

be considered and that the balance of convenience lay in preserving life.'"^* Although it 

was not deemed necessary to discuss whether the balance of rights upon which Abbott J 

decided was the correct one, the reality is that w'hen, at the ex parte injunction stage, the 

dependant’s welfare is the paramount concern and the judge is keen to err on the side of 

life, there will almost always be an outcome which is contrary to the religious wishes of 

a patient. It is important to remember that once the intervention occurs, the “damage is 

done”, in the sense that it is not possible to undo the medical treatment. From the 

perspective of a believer, a very serious breach of rights takes place.

The preceding analysis prompts the question whether the bar is set too high for 

religious believers. The capacity test may be insurmountable for all but the most lucid, 

calm and strong-willed patients. The third limb of the C test is that a patient “has not 

weighed the treatment infonnation, in particular, the alternative choices and the likely 

outcomes, in the balance in arriving at the decision”. Particularly in an emergency 

situation, it seems possible that a doctor’s decision to transfuse his patient may be 

retrospectively validated on the grounds that it did not objectively appear to him that 

the patient weighed the treatment information in the balance in arriving at his or her 

d e c i s i o n . I f  a patient is choosing death as a result o f adherence to a set of principles 

which are alien to the doctor, it is natural that lack of understanding of the patient’s 

motivations, coupled with the duty to preserve life may result in the doctor seeking 

assistance from the Court. The Court also seeks to eir on the side of preserving life.

'"'[2009] 2 IR 7, at 47.
Ibid, at 45.
Madden, note 62, at [9.23], comments:

Although the factors taken into account by Laffoy J in assessing capacity were significant, it may 
be tempting to deduce that other women might similarly be assessed as lacking capacity during or 
following delivery, with the consequent overriding o f  their decisions made in those circumstances.
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Therefore, the situation arises whereby the patient is transfused and his or her sincerely 

held behefs are set at naught.

(ii) Refusal of treatment on the part of another -  Children

Although adults with capacity have the right to refuse their own blood transfusion for 

religious reasons, it would appear that they do not have the right to reftise life- 

sustaining treatment on behalf of minor children, despite strong judicial statements 

concerning familial authority and autonomy under the Constitution, as discussed in the 

“heel prick” case of North Western Health Board v

North Western Health Board v HW

The plaintiff board sought an order pennitting it to carry out a PKU screening test on an 

infant. This test involves puncturing the skin of the heel of a newborn to extract a few 

drops of blood. The blood is collected on a card and tested for certain biochemical or 

metabolic conditions which can result in mental handicap or life threatening illness, and 

which are important to diagnose at the earliest opportunity. The infant’s parents had 

refused to give their consent to the test.'^^ Their objection was originally based on their 

rehgious belief that nobody should be allowed to injure anyone else, but ultimately 

rested on their view that their child should not be subjected to the invasive process of 

puncturing a blood vessel. They expressed a preference that his hair or urine be tested 

instead.

The Supreme Court, by a four to one majority, upheld the High Court decision not 

to grant the relief sought by the health board. Each of the judges stressed the 

importance of the family in the constitutional scheme. Denliam J observed:

A  recent conference heard that there should be national guidelines, in light o f  the negative experiences 
som e Jehovah’s W itnesses had had in Irish hospitals. A lison  H ealy, “Call for new approach to transfusion  
refusals” The Irish Tim es, 27 February 2010.

[2001] 3 IR 622. See Raymond Arthur “N orth W estern H ealth  B o a rd  v  H W  a n d  C W  -R eform ulating  
Irish Fam ily Law ” (2002) 3 Irish  L aw  Times 39.

The screening was not provided for by legislation nor w as it mandatory. H ow ever, it w as provided by 
the Department o f  Health and the local health boards for the benefit o f  the com m unity in general.

[2001] 3 IR 622, at 752-753. Hardiman J stated that the parents’ assertion o f  a religious m otivation for 
refusal occurred only in correspondence and not in the subsequent affidavits, and that it w as “ o f  a 
som ew hat vague nature”. He concluded that the assertion was not one w hich the health board w as 
seriously challenged to rebut, but that it m ight be central in another case.
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The bonds which bind a child in a family are strong. However, any intervention 

by the courts in the delicate filigree o f relationships within the family has 

profound effects. The State (which includes the legislature, the executive and the 

courts) should not intervene so as to weaken or threaten these bonds unless there 

are exceptional circumstances. Exceptional circumstances will depend on the 

facts o f a case; they include an immediate threat to the health or life o f the 

child.

Section 3 o f the Child Care Act 1991 imposed a duty on the health board to promote the 

welfare o f the children in its area, as it provides that the welfare o f the child is to be the 

first and paramount consideration. However, Denham J observed that these legislative 

duties have to be interpreted in accordance with the Constitution.'^^ The key articles 

were Article 41.1.1° on the primacy o f the family unit,'^^ and Article 42.5 which
1 S 7pennits State mtervention in limited circumstances. Denham J deduced that the 

constitutional test for State intervention was as follows:

The State ... may intervene in the family, may interfere with the rights o f family 

as a unit, and the rights o f the child and parents pursuant to Article 41 o f the 

Constitution, if  it is justified pursuant to Article 42.5 when parents have failed for 

physical or moral reasons in their duty to their children or when other 

constitutional rights o f the child are breached or in danger o f being breached.

Denham J stated that the decision whether or not to have a PKU test was one o f many 

decisions parents made every day, and insisted that the threshold for interference in 

family decisions was high:

/6 /i/, at 725.
Ibid, at 727.
This A rticle provides:

The State recognises the Fam ily as the natural primary and fundamental unit group o f  Society, and 
as a moral institution possessing inalienable and im prescriptible rights, antecedent and superior to 
all positive law.

This A rticle provides:
In exceptional cases, where the parents for physical or moral reasons fail in their duty towards 
their children, the State as guardian o f  the com m on good, by appropriate m eans shall endeavour to 
supply the place o f  the parents, but alw ays with due regard for the natural and imprescriptible 
rights o f  the child.

[2001] 3 IR 622, at 727.
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The courts will only intervene and make an order contrary to the parents’ 

decisions and consent to procedures for the child in exceptional circumstances. 

An example of such circumstances in relation to medical matters may be a 

surgical or medical procedure in relation to an imminent threat to life or serious 

injury.

Murphy J agreed that the failure of parental duty would have to be exceptional, and 

envisaged “misbehaviour or other activity on the part of parents which involves such a 

degree of neglect as to constitute abandonment of the child and all rights in respect of 

it”. He also included a “particular decision, made in good faith which could have 

disastrous results”. M u r r a y  J stated that there must be some “immediate and 

fundamental threat to the capacity of the child to continue to function as a human 

person, physically, morally or socially, deriving from an exceptional dereliction of duty 

on the part of parents”.’̂ ' Hardiman J stated that he did not view “a conscientious 

disagreement with the public health authorities as constituting either a failure in duty or 

an exceptional case justifying State intervention”. “

The language used in this analysis of the circumstances in which the State may 

intervene is perhaps unfortunate in light of the numerous examples of intervention in 

cases involving Jehovah’s Witnesses who refuse consent to the transfusion of their 

children. The only written decision on this point was handed down by Hogan J in 

January 2011 in the case of In the Matter o f  Baby AB, Children’s University Hospital 

Temple Street v CD and EF}^^ However, it should be noted that there have been 

numerous instances of orders being made to transfuse babies contrary to the wishes of 

their parents.'^"*

Ibid, at 732-733. 
at 740-741 .

Ibid, at 757. In the subsequent adoption case o f  v H ealth  S ervice E xecutive  [2006] 4  IR 374 (the 
B aby Ann  case), the Supreme Court reiterated that the threshold for supplanting o f  parental function by 
the State is high. Hardiman J stated, at 528, “ [a] failure in duty to a child, for reasons other than illness or 
im possibility, is a grave moral failing w hich cannot be com m itted without personal fault”.

[2011] lEHC 1, 12 January 2011 (HC). Hereafter referred to as In the M atter o f  B aby A B .
In the B aby Jan ice  case in 2004, a Jehovah’s W itness mother refused consent to a life-saving heart 

operation for her child on religious grounds. The child was made a ward o f  court and treatment was 
authorised by Abbott J. See “Court extends order for heart surgery baby” The Irish Tim es, 6 A ugust 
2004 . In 2007 , Birm ingham  J granted orders in respect o f  a premature B aby B  w hich permitted a blood  
transfusion to occur i f  necessary. See Ronan M cG reevy, “Court lets hospital g ive  b lood to baby if  
necessary” The Irish Times, 29  D ecem ber 2007. In H ealth  Service E xecutive  v C a n d  D , L affoy J granted 
the HSE an order a llow ing doctors to administer blood transfusions to twin babies after their birth in 
order to avoid death or serious injury. The twins, w ho were unborn at the time o f  the order, w ere severely
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In the Matter O f Baby AB

This case concerned a critically ill three-month-old baby, whose haemoglobin levels 

had dropped to the point where transfusion was absolutely necessary. The baby’s 

parents stated that they wanted the best for their child but that they could not consent to 

this course o f  action. There was an emergency hearing at Christmas time in the 

residence o f  Hogan J, who made the order that transftision should occur, and delivered 

a written judgment shortly thereafter explaining his reasons. Hogan J stated that he had 

no doubt as to the sincerity o f  the religious beliefs o f  the parents, who struck him as 

“w holesom e and upright parents who were most anxious for the welfare o f  their child, 

yet steadfast in their own religious be l i e f ’. H e  held that the starting point was Article 

44.2.1° o f  the Constitution concerning freedom o f  religion, and importantly it was 

noted:

Article 44.2.1 protects not only the traditional and popular religions and religious 

denominations -  such as, for example, Roman Catholicism, the Church o f  Ireland 

and the Presbyterian Church -  but perhaps just as importantly, it provides a vital 

safeguard for minority religions and religious denominations whose tenets are 

regarded by many as unconventional.'^^

He stated that the antipathy o f  the Jehovah’s W itnesses to the taking o f  blood products 

might well com e within the latter category o f  u n c o n v en tio n a lity .H o g a n  J stated that

anaem ic and would require transfusions within minutes o f  being prem aturely induced, in order to avoid 
risk o f  death or serious injury. See M ary Carolan, “Court allows blood treatm ents to save twin babies’ 
lives” The Irish Times, 25 April 2008. Similarly, in 2011, Feeney J granted orders to a Dublin maternity 
hospital allowing it to perform , if  required, an em ergency blood transfusion on a child said to be at risk o f 
being bom  prem aturely to a woman who was a m em ber o f the Jehovah’s W itnesses religious faith. See 
“Court allows blood transfusion for newborn if  needed” The Irish Times, 22 October 2011, In another 
recent case, the H igh Court granted a Dublin m aternity hospital orders allowing it to perform, if  required, 
an em ergency blood transfusion to a baby who was born prematurely, and with a low birth weight. See 
“Baby transfusion order granted” The Irish Times, 23 Septem ber 2011.

[2011] lEHC 1, at [10]. Hogan J rem arked that counsel for the hospital “very fairly acknowledged that 
it would be unreasonable to ask the parents to com prom ise their strongly held religious beliefs and it was 
for this reason that this application was thus m ade” , 

at [27].
Ibid, at [28]. Interestingly, Hogan J referred, at [29], to US jurisprudence on the dangers o f  a court 

deciding what was conventional;
A secular court cannot possibly choose in matters o f  this kind and, o f  course, a diversity o f 
religious views is o f  the essence o f  the religious freedom and tolerance which Article 44.2.1 pre
supposes. N or can the State be prescriptive as to what shall be orthodox or conventional in such 
matters, for, as Jackson J. put it in a noted US decision concerning the W itnesses, W est Virginia
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Article 41 and Article 42 of the Constitution “come squarely into play”.'^* He held:

There is thus no doubt at all but that parents have the constitutional right to raise 

their children by reference to their own religious and philosophical views. But, as 

Article 42.5 makes clear, that right is not absolute. The State has a vital interest in 

ensuring that children are protected, so that a new cohort of well-rounded, healthy 

and educated citizens can come to maturity and are thus given every opportunity 

to develop in life. This interest can prevail even in the face of express and 

fundamental constitutional rights. No one would suggest, for example, that the 

right of the State to protect children against possible exploitation and abuse would 

not, for example, enable the Oireachtas to enact legislation prohibiting the 

involvement of children in street preaching and the distribution of religious 

literature on the street at night, even if such activities were thought by some to be 

scripturally mandated or that the children were being directed in such religious 

activities for religious reasons by their parents: see, e.g., the judgment of 

Ruttledge J. for the US Supreme Court on this very point in another noted 

decision concerning the Witnesses, Prince v. Massachusetts 321 US 158 

(1944).'^^

Hogan J referred to the language of Article 42.5, and said there was “absolutely no 

doubt but that the court can intervene in a case such as this where the child’s life, 

general welfare and other vital interests are at stake”. H e  referred to the judgment of 

Denham J in the case of North Western Health Board v HW, where she had provided an 

example o f intervention in medical matters, as “a surgical or medical procedure in 

relation to an imminent threat to life or serious injury”.'^' In a key passage, he noted 

how it was unfortunate to describe the actions of parents as a failure, but confinned that 

the standard in Article 42.5 was an objective and secular one:

Board o f  Education v. Barnette 319 U .S . 624  (1943):
‘ . . . i f  there is any fixed star in our constitutional constellation, it is that no offic ia l, high  
or petty, can prescribe what shall be orthodox in politics, nationalism , religion or other 
matters o f  opinion or force citizens to confess by word or act their faith therein.’ 

at [31]. 
at [35].

™  Ibid, al [36].
[2001] 3 IR 622, at 727.
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...[T]he use of the term “failure” in this context is perhaps a somewhat unhappy 

one, since there is no doubt but that CD and EF, acting by the lights of their own 

deeply held religious views, behaved in a conscientious fashion vis-a-vis Baby 

AB. The test of whether the parents have failed for the purposes of Article 42.5 is, 

however, an objective one judged by the secular standards of society in general 

and of the Constitution in particular, irrespective of their own subjective religious 

views.

Finally, Hogan J stated that Article 40.3.2°, which commits the State to protecting by its 

laws as best it may the life and person of every citizen, meant that “it is incontestable 

but that this Court is given a jurisdiction (and, indeed, a duty) to override the religious 

objections of the parents w'here adherence to these beliefs this would threaten the life 

and general welfare of their child”. F o r  these reasons, a declaration which permitted 

transfusion was necessary. The final observation was that the medical evidence was to 

the effect that the treatment was clinically necessary and that all alternative avenues had 

been exhausted. Hogan J concluded:

This declaration is, of course, limited to these clinical events and is not to be 

construed as conferring on clinicians an open ended entitlement into the future to 

administer such treatment to Baby AB irrespective of the wishes and beliefs of 

the parents.

Respect afforded to religion

The Baby AB case is important, as it is the first written Irish decision where the rights of 

parents to make religiously-motivated decisions in relation to the medical treatment of 

their children is made e x p l i c i t . I t  is also a positive development that Hogan J clarified 

that despite his reliance on Article 42.5, and despite judicial statements in past 

jurisprudence such as North Western Health Board v HW, the child’s parents could not 

be regarded as having “personal fault” for relying on their sincere religious convictions.

[2011JIE H C  l ,a t  [37]. 
at [38], 
at [39],

M adden, note 62, at [11.59] observes: “This case is important in recognising the Constitutional right 
to free practice o f  religion but it also recognises that this, like other Constitutional rights, is not absolute”.
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It was perhaps an oversight in past decisions to fail to allude to circumstances where 

religiously motivated decision-making might trigger State intervention pursuant to 

Article 42.5, without these parents being branded with the same level o f moral 

culpability as those who had abandoned or neglected their children.

Ultimately, despite the rightful acknowledgment o f respect for the parents’ 

freedom o f religion, a combination o f the State’s duty to intervene and also the State’s 

duty to protect life under Article 40.3.2° outranked Article 44.2.1°. The order made by 

Hogan J is in line with the choice typically made in other jurisdictions, including 

Canada,'^’ and also the US where the Supreme Court memorably held in Prince v 

Massachusetts (a case to which Hogan J referred) that:

Parents may be free to become martyrs themselves. But it does not follow they 

are free in identical circumstances, to make martyrs o f their children before they 

have reached the age o f full and legal discretion when they can make that choice 

for themselves.

It is noteworthy that despite making an order which effectively obliterated their 

religious beliefs, Hogan J attempts to build in some continued deference for the views

Enright argues that there is more to the intervention cases than the protection of the child, and that 
Irish law is blinkered to religious and cultural decision-making by treating the individuals involved in 
these cases as failed parents. Mairead Enright, “Whither White Western Values? Comparative 
Perspectives on Culturally Motivated Decision-making for the Child” (2007) 7(1) Hibernian Law 
Journal 1.

See RB v Children's A id  Society o f  Metropolitan Toronto [1995] 1 SCR 315. The claimants contested 
an order that had authorised the administration o f a blood transfusion to their daughter, who was made 
the subject o f a wardship. The appeal to the Supreme Court of Canada focused on whether the Ontario 
Child Welfare Act, which defines “child in need of protection”, and stipulates various powers and 
procedures, denied the parents a right to choose medical treatment for their infant, contrary to section 7 of 
the Canadian Charter (protection of life, liberty and security of the person), or infringed their freedom of 
religion as guaranteed under section 2(a), and, if so, whether the infringement was justifiable as a 
reasonable limit under section 1 of the Charter.

In a unanimous decision, the Court held that the infringement of the right to freedom of religion 
was justified under section 1 of the Charter. The parents had conceded that there was a pressing and 
substantial objective in protecting children at risk. This disposed with step one o f the Oakes analysis. 
Moving on to consider rational connection, minimal impairment, and proportionality o f effects, La Forest 
J stated, at [113]:

The Act allows the state to assume parental rights when a judge has determined that a child is in 
need of treatment that his parents will not consent to. As already stated when discussing the 
conformity o f state intervention with the principles of fundamental justice, the process 
contemplated by the Act is carefully crafted, adaptable to a myriad of different situations, and far 
from arbitrary. The Act makes provision for notice to be given, for evidence to be called, for time 
limits to be imposed upon Crown wardship and other orders, as well as for procedural protections 
to be afforded to parents. The restrictions the Act imposes on parental rights are, in my view, 
amply justified.

” *321 US 158 (1944), at 170.
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held by the parents of Baby AB, by attaching certain conditions to the medical 

intervention.

The combination of North Western Health Board and Baby AB  leaves us with

what might be described as a “harni spectrum” for intervention. It is clear that if a child

is imminently going to die or suffer serious harm to its health if a parental decision is

carried into effect, then that decision will be judicially overruled. However, it is less

than clear whether an Irish court would intervene to override familial authority and

freedom of conscience in cases involving the possibility of some minor or moderate
180injury, rather than serious harm or death.

4. DIVERSITY IN THE HEALTHCARE SETTING -  

TOWARDS REASONABLE ACCOMMODATION

Recent initiatives aimed at addressing diversity in the population of our hospitals and 

clinics shall now be discussed, followed by concrete examples of how reasonable 

accommodation could be applied to the Irish healthcare system. Prior to this analysis, 

there shall be a brief synopsis of the benefits of adopting these principles, as 

experienced in Canada.

4.1 The Canadian Approach to Matters of Life and Death

In Canada, the legal principles from the foundational reasonable accommodation cases

M adden, note 62, at [11.59] comments:
The restriction o f  the declaration to the immediate clinical circum stances also ensures that the 
infringm ent o f parental authority is lim ited to the extent necessary to safeguard the child’s welfare 
and is not taken to be taken as providing a carte blanche to clinicians in the future care o f  the 
child.

See Simon M ills, “Parents may not know best” The Irish Times, 7 August 2004:
...[T Jhere is little objection to parents taking their children to religious services, com pelling them 
to w ear certain garb at those services o r ... even causing m ale children to undergo circumcision.

Yet ... this is not an untram m elled freedom o f religious indoctrination and at some point -  
typically where the child’s life, health or welfare is put seriously at risk -  the law can and will step 
in.

Dwyer discusses a sim ilar state o f  affairs in the USA and com ments as follows:
Courts have uniform ly perm itted state officials to order medical treatm ent where necessary to save 
the life o f  a child, but have divided over the question o f whether the State may order medical 
treatm ent to avoid grievous injury short o f  death. And no court has decided that it is 
constitutionally perm issible to override the religious objections o f  parents to medical treatment 
w hen the danger is o f  less serious injury.

James G. Dwyer, “Parents’ Religion and C hildren’s W elfare: Debunking the Doctrine o f Parents’ Rights”
(1994) 82 California Law Review  1371, at 1399.
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have filtered down to have a real impact on the treatment of religious belief in the 

healthcare sector, as evidenced by a case-study in the province of Quebec. The Act 

Respecting Health Services and Social Services obliges establishments to treat patients 

or beneficiaries in a manner that is attentive to their specific traits. Section 5 provides:

Every person is entitled to receive, with continuity and in a personalized and safe 

manner, health services and social services which are scientifically, humanly and 

socially appropriate.'*'

This principle bolsters the reasonable accommodation duties articulated by the courts.

The Bouchard-Taylor Report focused on hospitals and health and social services

centres, including local community service centres, which forni the core of public
182healthcare establishments in Quebec. It was noted that certain healthcare 

accommodation requests are generally accepted, for example, dietary prohibitions are 

catered for. The establishments allow the bed of a Muslim patient to be turned toward 

Mecca during the last moments of his or her life. Given that patients are captive during 

their hospital stay, the establishments also believe that they are entitled to a prayer 

room.'*^

Sometimes the proper functioning of the hospital will prevent an accommodation. 

For instance, a woman in labour is not pemiitted to wear her headscarf during delivery 

as it is contrary to the rules of hygiene and asepsis.'*"* Furthennore, the issue of gender 

apartheid in treatment is nuanced. Depending on availability, separate rooms for men 

and women are authorised. A woman may be accompanied by her spouse at a medical 

examination conducted by a male physician, provided that she answers the physician’s 

questions. In several hospitals, pregnant women who ask for a female obstetrician 

obtain the same response -  the establishment will act upon their request if possible but 

no guarantee can be given in this regard. A man who objected to a male stretcher carrier 

carrying his wife’s body was unsuccessful in his complaint.'*^ Considered under the 

paradigm of undue hardship there are several factors which can be cited in support of

Available at
http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/telecharge.php?type=2&file=/S_4_2/S4_2 
_A.html (visited 30 December 2011).

Note 3, at 87.
Ibid.

^^Ubid.
Ibid, 88.
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the limitation of the rehgious freedom of the patient, including “rights of others” and 

“common values and public institutional aims”.

The Bouchard-Taylor Commission concluded that more often than not 

“honourable compromises” are found that respect the essential rules of medicine or 

healthcare, bearing in mind beneficiaries’ expectations.'^^ However, it was 

acknowledged that some cases are more difficult and appear intractable. The following 

two examples, which relate to Islam, were provided by the Commission:

Certain women who are constrained by their beliefs refiise to leave their homes 

during the 40 days following the birth of their child. Should serious complications 

arise, they cannot promptly see a physician. Overworked nursing staff cannot visit 

them at home but are reluctant to leave them without care (one nurse told us: ‘It is 

our duty to provide care, not to condemn’).

During Ramadan, certain parents prohibit their children suffering from dental 

problems from brushing their teeth with toothpaste. A little girl who is diabetic
187may not consume sugar at snack time for the same reason.

In attempting to provide assistance to healthcare professionals, it was noted that few

physicians complain about the lack of guidelines. The ethic of care involved in the

doctor-patient relationship, and the vulnerability of the patient means that: “Everything

revolves around the patient’s needs (physical, psychosocial and spiritual) and his
188traits”. Thus it seems that in many cases, the duty of adjustment is naturally

189incorporated into the task of caring for each individual patient. However, in the 

difficult cases where factors such as clinical judgment, the professional code of ethics,

Ibid.
Ibid, at 89.
Ibid, at 90.
Ibid. Representatives o f  the C entre de san te e t de  serv ices sociaux  (C SSS) de L ava l described  

personaHsation o f  care in the fo llow ing manner, at 169:
It is an essential com ponent o f  the delivery o f  care and services and has both a clinical and ethical 
basis. The clinical foundation recalls the need to provide care and services adapted and 
appropriate to the individual’s condition and state o f  health. It demands o f  interveners that they 
focus on the individual’s needs and take into account his w h ole being (biopsychosocial and 
spiritual dim ension) in order to offer him quality care and services. The ethical foundation o f  
personalization derives from respect for the person, his dignity, his beliefs and the m eaning that he 
g ives to his life. It engenders care and service delivery centred on the person. To sum marize, 
personalization occurs in everyday life through the adaptations o f  care and services that take into 
account the individual’s clinical condition, life history, needs and beliefs.
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safety, human and financial resources, and the rights o f other patients and staff are in 

conflict with the personalisation o f care, there is a need for healthcare professionals to 

find compromises.'^*’

4.2 The Challenge of Diversity Amongst the Unwell

Ireland is beginning to wake up to the challenge o f caring for a religiously diverse 

society.'^ ' Selim states that HSE representatives have attended Islamic awareness 

courses in the Islamic Cultural Centre in Clonskeagh, and that in general, where the 

healthcare o f the growing M uslim population in Ireland is concerned, it is “a
192process” .

The Equality Authority has expressed concerned about the level of discrimination 

in the public s e r v i c e a n d  has been working to promote the issue o f equality in 

healthcare provision, as evidenced by its 2005 publication produced in partnership with 

the HSE and the Department o f Health and Children entitled “Equal Status Acts 2000 to 

2004 and Provision o f Health Services” .'^"' This publication highlights the legal 

responsibility o f those providing health services not to discriminate against anyone on 

the nine prohibited grounds. The publication provided guidance on the systems and 

practices that can be deployed to further develop “equality competent” health service
195organisations.

A very significant move was the development by the HSE o f a National 

Intercultural Health Strategy 2007 to 2012.'^^ The primary objective o f the strategy was

Ibid.
Anne D em psey “Caring for the Health N eeds o f  Our N ew  C itizens” The Irish Times, 26 April, 2005. 
See McGarry, note 41.
Kitty Holland, “Discrim ination level in public service ‘disturbing’” The Irish Times, 25 N ovem ber 

2005. The Equality Authority reported that in 2004  approxim ately 25% o f  com plaints received about 
discrim ination related to the public service (not including educational establishm ents).

E qual Status A cts 20 0 0  to 20 0 4  an d  P rov is ion  o f  H ealth  Services  (Equality Authority, 2005).
Ibid, z t  1:

The equality com petent health service organisation is com m itted to service provision where:
• D iscrim ination, harassment and sexual harassment, and victim isation are prevented and 

procedures are put in place to deal w ith any such issues that arise.
The w ide diversity that is present am ong customers is recognised and adjustments are made 
to address the practical im plications o f  this diversity including, but not lim ited to, a 
particular focus on m aking reasonable accom m odation for people w ith disabilities.

• Steps to achieve particular equality targets or outcom es are proactively pursued, among  
other w ays, through the use o f  positive action allow ed under equality legislation.

Health Service E xecutive, N ation a l In tercu ltu ra l H ealth  S tra tegy 2007-2012  (2008). In com m on with  
the In tercu ltu ra l E ducation  S tra tegy  2010 -2 0 1 5 , this initiative was developed on foot o f  the National

486



expressed in the following tenns:

...to  provide a framework through which service users and providers are 

supported in addressing the unique care and support needs o f people from diverse 

cultural and ethnic backgrounds and local strategies were developed around a 

recognition that the health care and support needs o f persons from diverse 

cultures and ethnic background should be addressed.'^’

Many recommendations were made, relating to areas such as diversity training o f staff, 

and the improvement o f data and research relating to the health status and needs o f
198people o f  diverse ethnicity, culture and faith.

In 2005, the Health Research Board and other bodies commissioned the Irish 

School o f Ecumenics (ISE) to research issues arising in relation to health care provision 

and policy fonnation for religious minorities within a Christian culture. The Radford 

Report entitled “Health, Faith and Equality” was published in April 2008,'^^ and it is 

the first piece o f dedicated Irish research to consider the diversity o f faith in a 

healthcare setting. Some o f the findings revealed serious shortcomings in the health 

system, and there were several specific examples o f Muslim patients experiencing 

difficulty in Irish hospitals. For instance, a male Muslim doctor reported as follows:

I remember one situation veiy vividly. A Muslim woman had been admitted to 

A&E. She had no English and had been put into a hospital gown (which o f course 

opened at the back). She was waiting on a trolley for her family to arrive and was 

being tended to by a male nurse. She was full o f grief, crying, crying. When I 

arrived, and she could see by my dress that I was M uslim, even though I was a

A ction Plan A gainst Racism  (N PA R ), launched in 2005. See Chapter 1, Section 4.1. The Strategy 
expressed laudable recognition o f  the obligations brought about by diversity, at 27:

Public bodies have an obligation to deliver services to clients in an equal, accessib le and effective  
manner, w hich acknow ledges and values the diversity o f  all service users. In this respect, it is 
incum bent on the health services to plan and deliver services to people from a range o f  cultures 
and ethnic groups in a com petent w ay, sensitive to their particular needs and beliefs. The HSE is 
com m itted to the planning and delivery o f  health services that values the diversity o f  client needs 
and responds sensitively and appropriately to these. An ethos o f  person-centredness is central to 
the functioning o f  a reformed HSE. This entails planning for com m unication and language 
diversity, involving users in service developm ent and making appropriate provision for religious 
and cultural beliefs, such as worship and diet facilities, w hich aid speedy recovery.

Ibid, at 28. 
at 16-22.

Katy Radford, H ealth, Faith an d  E quality  (Irish School o f  E cum enics, Trinity C ollege Dublin, 2008).
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male doctor, she became visibly more comfortable and able to feel that her 

concerns were being understood. It appeared that the staff had no comprehension 

whatsoever o f  the concept o f  shame, no insight into her life or interest in 

addressing what it was that was making her so unhappy. It really shocked me as a 

professional.

In April 2009, the HSE published an Intercultural Guide as one o f  the initiatives 

under the S t r a t e g y . T h e  Guide profiles the religious and cultural needs o f  25 diverse 

groups who are being cared for in healthcare settings. The section on Islam sets out nine 

“Essential Practice Points” relating to issues such as the content o f  medicines, modesty 

and death rituals.^®  ̂ It is clear that those who devise healthcare policy, and deliver

Ibid, at 42. A nother M uslim hospital w orker reported, at 23:
My m ost difficult moments when dealing with racist colleagues was not the times I saw them turn 
away from me with sidelong glances, not the lack o f  Halal food in the hospital, but when I 
w atched them interacting with patients and I suppose that as a M uslim I'm  particularly keyed into 
the dynam ics between M uslims and non-M uslim s. Even when there is an em ergency there are 
certain cultural sensitivities that should be understood. That doesn’t mean that who and how a 
patient is addressed should determ ine the level o f  service they should expect to get, but it does 
m eans that all health care practitioners should be aware o f  how they might impact on the patient in 
the context o f their religious and ethnic background.

Health Service Executive, Health Se>-vices Intercultural Guide: Responding to the needs o f  diverse 
religious com m unities and  cultures in healthcare settings (2009).

Ibid, at 106-107:
1. Profile o f  Islam in Ireland:
M uslim s in Ireland come from a num ber o f  ethnic and national backgrounds. It is inaccurate to 
associate Islam solely with the M iddle East and/ or Arab culture.
2. Religious contacts:
Clarify if  the person is a Sunni or Shi’a follower and which religious leader should be called as 
necessary. Contact details for both com m unities are provided.
3. A blutions and  washing:
Cleanliness is em phasised am ong M uslims. The bed-bound may request water for ablutions before 
prayer, before eating and after using the toilet and this request needs to be met.
4. F ood  and  the content o f  medicine:
M uslim s should be served halal (lawful) food, which includes animals and poultry that has been 
ritually prepared and all seafood, In particular, pork, alcohol and any foods containing these 
products are not allowed for M uslims. A lternatively, food prepared to vegetarian standards will be 
suitable for M uslim s, provided that utensils used are clean o f  non-halal ingredients.
5. G ender issues, m odesty and  treatm ent needs:
Islam em phasises m odesty for both men and women. Both m en and women may prefer to be 
treated by a same gender healthcare practitioner, particularly for intimate physical exam inations. 
Both gender groups may wish to remain as clothed as possible during examinations.
6. D eath-rela ted  religious rituals:
I f  death appears imminent, relatives or the designated iman (sic) should be called and given 
facilities to perform  the customary Islamic death rites. Just before death the person should be 
turned onto the right side facing south east (in Ireland). W hen a patient is unable to be turned, they 
m ay be placed on their back with the feet in the south easterly direction and their head slightly 
raised.
7. Customs to be observed at death:
M uslim s believe that the deceased retains awareness, hence the body must be treated in a specific 
m anner. I f  family is not im m ediately available, the appropriate Islam ic Centre/im an (sic) w ill
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healthcare services are demonstrating a great wilUngness to accommodate Islam. 

However, it is not known whether this Guide has had the effect o f remedying the 

shortcomings in diversity awareness which were described in the Radford Report in 

2008. This is a matter for future research.

There shall now follow a brief analysis o f three areas o f concern to Muslim users 

o f  healthcare services, as assessed through the medium o f reasonable accommodation.

4.3 The Role o f Reasonable Accommodation in Irish Hospitals

As stressed in other chapters, the method o f incorporation o f reasonable 

accommodation requires careful consideration. In cases involving constitutional claims 

o f limitation o f freedom o f religion, a modified proportionality test could be employed, 

so as to incorporate a reasonable accommodation requirement. Second, on a legislative 

level, the Equal Status Acts 2000-2011, which impose a requirement on service- 

providers to take appropriate measures to accommodate a person with a disability, 

could be amended to incorporate a specific requirement to reasonably accommodate 

religious belief, in particular in healthcare environments. Furthermore, the equality 

legislation, specifically the indirect discrimination provisions thereof, might be 

interpreted by the Equality Tribunal and by the courts so as to incorporate a duty o f 

reasonable accommodation. Essentially, this would involve the decision-maker 

adverting to questions such as the following:

ensure Islam ic requirements are met. Islam requires that burial take place as soon as possible; any 
reasons for delay should be explained to the family.
8. C leaning an d  touching the body:
Healthcare workers should not w ash the body.
Im m ediately after death only essential tasks need to be performed.
• The body should only be touched by sam e gender healthcare sta ff
• W ear disposable g loves and maintain a quiet composure.
• C lose the eyes o f  the deceased.
• R em ove any tubes and plug any incisions that may cause a flow  o f  blood.
• Clean any excretions, i.e. excrem ent, blood, etc.
• Bandage the lower jaw  to the head so that the mouth does not open.
• F lex the jo ints o f  the arms and legs to stop them becom ing rigid so that w ashing and shrouding 
can be carried out properly.
• At all tim es the deceased’s body must be m odestly covered.
9. F oetal, infant an d  ch ild  death:
Full Islam ic ritual is carried out for foetuses that have developed, stillborn babies and children. 
F ollow  the guidelines in E ssen tia l P rac tice  P oin ts 6 to 8.

•>03
■ H ow ever, as highlighted previously, it might be argued that since the Equal Status A cts only im pose 
such a duty in relation to disability, the intent o f  the Oireachtas cannot be subverted through this method  
o f  interpretation.
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• Is it necessary that all patients receive healthcare services in a uniform manner 

for the hospital to accomplish its legitimate puipose, or could standards 

reflective o f group or individual differences and capabilities be established?

• Is there a way to deliver healthcare that is less discriminatory, while still 

accomplishing the hospital’s legitimate purpose?

As with education, there is an important caveat to the following analysis. It must 

be borne in mind that in some hospitals, there is an existing ethos, usually Catholic, 

which affects service delivery. As stated previously, the legitimacy o f an ethos which 

affects service provision in public hospitals funded by tax money is questionable. Those 

o f a minority faith or none may be subjected to infringements o f their freedom o f 

conscience by virtue o f the ethic o f care in our hospitals. However, addressing this 

situation, if  it requires to be addressed, is a task for another day. For now, the topics o f 

religious medical procedures; religiously-motivated decisions concerning treatment; 

and food, medicine, prayer, modesty and clothing requirements shall be re-analysed 

using reasonable accommodation tenninology, and asking the question: can the Muslim 

patient be accommodated, or does this represent an undue hardship, whether to an 

institution or to rights o f others?

(1) Religious medical procedures

The classic example o f a procedure in this category is provision o f “ritual circumcision” 

for Muslim parents who wish their children to undergo this procedure. As explained 

previously, circumcision is not regulated by law and there is no “right” to this 

procedure. Undue hardship factors relating to financial cost (category 1), and 

functioning or efficiency o f an institution (category 2) may be relevant here. The cost o f  

rolling out a national service is a factor to be borne in mind, when waiting lists for 

essential therapeutic procedures may be lengthy. Secondly, the hospital might cite 

category 3 undue hardship factors: common public values and public institutional aims. 

Physicians are committed to doing no harm, and the ethical code o f their profession, as 

well as the public institutional aim o f the hospital in which they work will tend to 

reflect this fundamental principle. As outlined previously, there are many who believe 

that male circumcision does not have any benefits, and that the risk o f harm and

490



occasional actual harai involved means that it is a practice that should be discouraged. 

Finally, the rights o f others (category 4) should weigh in the balance. In this case, it is 

the rights o f physicians who are opposed to carrying out the procedure, and also, the 

rights o f the child upon whom the parents wish the circumcision procedure to be carried 

out. The rights o f the child may be considered from two perspectives. If the child is old 

enough to express consent or refusal then this must be considered. Secondly, the 

possibility that harm will be caused to the child if  a home circumcision is carried out 

m ust also be borne in mind. This is not to suggest that all circumcisions carried on 

outside o f hospital settings are unsatisfactory, and for some parents a religious 

circumcisionist might be their preference. However, cases such as Callis Osaghae, who 

bled to death after a botched circumcision which occurred in an area where a lack o f 

circumcision serv'ices had been noted, serve as a reminder o f the consequences o f the 

State failing to accommodate the demand for this particular procedure.

(2) Religiously-motivated decisions concerning treatment

In this category, the examples o f a Muslim patient who refuses a donor heart for herself, 

or for her child will be kept in mind. In considering whether accommodation o f the 

decision ought to be made, there are a number o f factors to consider.

The first case to consider is a Muslim patient who refuses treatment for herself 

The rationale underlying the rule o f law that a person who is o f full capacity”®"* is 

entitled to refuse life-saving treatment is concern for autonomy. It is largely irrelevant 

whether a secular or a religious reason lies behind the decision. Therefore, it is difficult 

to characterise respect for this decision o f the Muslim patient as accommodation o f 

religious belief, as primarily, it is concerned with autonomy and self-determination, and 

the rule is absolute.

Where a decision to refuse treatment is made by a parent in respect o f a child, 

then matters are different. Here the parent’s claim is for accommodation o f religious

H ow ever, it has been argued that on one (perhaps cynical) v iew  o f  things, a patient who seeks to 
convince doctors (or the patient’s law yers who seek to convince a judge) that he or she is o f  full capacity  
{i.e. that he or she fu lfills the F itzpa tr ick  test) when in a w eakened physical state, and when articulating 
religious reasons for refusal o f  treatment, arguably faces an uphill battle, and is likely to receive the 
treatment when doctors and judges are minded to err on the side o f  life.

See the words o f  Denham  J in the W ard o f  C ourt decision, at 160:
The State’s respect for the life o f  the individual encom passes the right o f  the individual to, for 
exam ple, refuse a blood transfusion for religious reasons. In the recognition o f  the individual’s 
autonomy, life is respected.
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206belief, and it is important to consider which undue hardship factors are to be weighed 

against the request. M ost fundamentally, the common public value o f the State’s duty to 

protect the right to life will militate against decisions that bring about the end o f life. 

The public institutional aim o f a hospital to ensure that a patient receives appropriate 

treatment to enable recovery is obviously compromised by a decision in this category. 

The rights o f others will be another key undue hardship factor, as the child is legally 

unable to speak, and relies on the Court to consider its right to life. The most that can be 

said in these cases is that when the right to life o f the child weighs against the right to 

religious freedom of the adult, it is invariably the right to life which prevails. In 

reasonable accommodation tenns, it is submitted that the right to life o f the child is 

unduly burdened by the decision o f the mother, nay entirely negated, and it is for this 

reason that accommodation o f religious belief is unreasonable, and ought not to occur. 

However, it is important that in line with Canadian decisions such as R v which

also concerned a profound clash o f rights involving freedom of religion and the right to 

defend oneself in a criminal trial, all o f the diverse interests should be “given full
90Svoice” and “constructive compromises” should be sought.

(3) Food, medicine, prayer, modesty and clothing requirements

This category encompasses a range o f adjustments in the everyday needs o f Muslim 

patients which a hospital or healthcare centre might be asked to make. For instance, 

halal food, and medicine which does not contain porcine or alcohol products will 

commonly be requested. A M uslim chaplaincy service as well as a prayer space will be 

important. Examination by a physician o f the same sex, as well as hospital clothing 

which preserves modesty to the greatest extent possible are also key concerns.

In relation to this category, it is important to highlight that a hospital with an 

existing Catholic ethos might argue that its own religious ethos risks being undermined. 

This is especially so in circumstances where it is claimed that Catholic iconography in 

wards or prayer spaces ought to be removed in order to respect the religious freedom of

This w as the starting point in the B aby AB  decision. A hhough it should be noted that the matter can 
also be characterised as a liberty interest o f  the parents, and this was the case in o f  RB  v C hildren 's A id  
Socie ty  o f  M etropolitan  Toronto  [1995] 1 SCR 315, see note 177 above, where the parents argued they 
were denied the right to choose m edical treatment for their infant, contrary to section 7 o f  the Canadian 
Charter (protection o f  life, liberty and security o f  the person).

2010 ON C A  670. See Chapter 3, Part II.
In som e o f  these cases, a com prom ise may involve the use o f  artificial b lood products.
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Muslim patients?*^^ There should not be a jettisoning of the symbols of one religion in 

order to accommodate another. Therefore, ways of accommodating several faiths under 

one roof must be sought.

Inevitably, undue hardship factors relating to cost and functioning or efficiency of 

the institution are relevant. Specific healthcare adaptations and adjustments in this 

category can prove to be expensive. For example, the cost to the State of providing 

bnrqa-\\kt surgical gowns may represent an undue hardship. On the other hand, there 

may be no cost involved in inviting imams to hospitals to provide a chaplaincy service, 

or stipulating that all patients are informed about porcine-derived drugs which have 

been prescribed to them. The rights of others must be kept to the fore when considering 

these adjustments. There will be difficult cases, such as where a Muslim woman refuses 

to be treated by a male obstetrician, who then alleges discrimination on grounds of sex 

against the female patient, or against his employer for acceding to her request. In all 

cases, it must be decided whether the hardship to be borne by others is undue, or 

whether there is mere inconvenience or trivial breaches of rights involved.

In conclusion, religion ought to play a significant part in national healthcare policy. 

However, it is often outweighed by competing concerns such as economic resources 

and the structure of hospital infrastructure. In certain areas such as the question of the 

right of Jehovah’s Witnesses to refuse blood products, there is a growing body of 

jurisprudence in which recognition is being granted to the role of religion in decision

making. There are many distinct Muslim healthcare requirements which may be the 

subject of fijture litigation. Policy guidelines from those in healthcare delivery, 

including the HSE, aim to provide some guidance to staff at the frontline of treatment.

The approach of reasonable accommodation is a more principled legal approach 

to further strengthen the protection of religious freedom which Muslim patients 

deserve. In this regard, Radford comments on the disempowennent that comes with 

hospitalisation. She suggests that the body “becomes the last bastion of cultural 

resistance to assimilation” and concludes:

See “Hospital chapel crosses rem oved” 9 April 2009 , available at 
http://w w w .cathnew s.com /article.aspx?aeid=I2898 (visited 30 D ecem ber 2011).
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It is through guarding the boundaries o f the body, its entrances and exits, by its 

handhng at times o f death or during the menstrual cycle, through circumcision 

and other rituals inscribed into it and in the prohibition o f particular foods as well 

as the prayers and rituals centered around washing and excretion, that religions 

guard their membership against the threat o f assimilation and in the process 

maintain their internal structures o f power.^'°

Health. Faith and Equality, note 199, at 32. 
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Conclusion

This thesis has had several main aims. First, it was argued that religion ought to be 

reasonably accommodated in Ireland’s legal system. Second, an attempt has been made 

to carry out an exposition of the current level of accommodation of religion in the Irish 

legal system. Third, the potential for accommodation of Muslim practices in this system 

has been analysed. These questions have been examined with particular focus on the 

areas of employment, education and healthcare.

It has been argued that existing constitutional principles and case law demonstrate 

a strong legal grounding for the accommodation of Muslim practices. However, it is 

proposed that the Canadian model of reasonable accommodation of religion can provide 

valuable guidance for the Oireachtas, the Government and the judiciary going forward. 

In brief, this legal concept, whereby adjustments are made in laws and other measures 

in order to protect specific freedoms and avoid discrimination has advanced the 

freedom and equality of religious groupings, while at the same time protecting 

individuals and institutions required to accommodate religious claims from undue 

hardship.

Impetus for Analysis of Accommodation of Religion

Religious diversity in Ireland is a recent phenomenon, as is the emergence of a 

significant Muslim population.' The number of Muslims living in Ireland increased by 

almost 70% between 2002 and 2006, and it is currently estimated that the Muslim 

population far exceeds 40,000. Although sharia law is all-encompassing for the 

adherents of Islam, the concept of “accommodation of Islam” has been presented as 

accommodation of the various practical devices necessary to practice Islam in 

employment, education and healthcare; issues of relevance to most Muslim citizens in 

their everyday lives.

As jurisdictions with large Muslim populations and experience in legal 

accommodation requests, France, Germany and the United Kingdom served as

' See Chapter 1, Section 2.
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comparators for Ireland throughout this thesis. Case law from these jurisdictions 

demonstrated that a complex mosaic o f factors affect the level o f State accommodation 

o f Muslim religious practices, such as prevailing political ideologies, and Church-State 

relations. Accordingly, since questions o f legal accommodation cannot be examined in 

a vacuum, the manner in which Ireland has eschewed assimilationist policies, and 

instead has actively pursued a strategy o f “ interculturalism” was discussed.^ This 

strategy stresses that integration is a two-way process requiring mutual adaptation. 

Thus, it can be concluded that in the social policy arena, there is an ideological base 

which provides a favourable underpinning for reasonable accommodation.

It is notable that over the last few decades, litigation involving Muslim religious 

requirements has caught the public imagination in foreign courtrooms. Yet, many of the 

claims and challenges arising from Islam have yet to materialise in any significant 

manner in this jurisdiction. However, requests for accommodation o f faith are likely to 

increase, and Ireland’s transition to a multi-religious society demands negotiation and 

consensus-building on the role o f religion.

A Normative Defence of Reasonable Accommodation''

Islam challenges the assumption that modem democracies have been on trajectory o f 

secularisation. Instead, it is part o f a religious resurgence across Europe. Furtheraiore, 

as part o f a backlash against this trend, there has been a renewed front o f secularisation, 

or fonn o f “aggressive secularism”, which can at times result in discrimination against 

Muslims. Certain rigid models o f secularism claim to have resolved the question o f how 

we should all live together in hannony. However, a lack o f  clarity about the ends and 

the means o f secularism can result in outcomes where freedom o f religious practice 

tends to suffer. In line with Taylor’s negotiation approach, we need to articulate afresh 

the basic goals we seek in secularist regimes. It was argued that reaching an 

understanding o f the true aims o f secularism assists in unlocking the normative 

justifications for reasonable accommodation o f rehgion.^

As an ideological foundation for a proposal in favour o f accommodation,

 ̂ See for exam ple, the discussion in Chapter 7, Part I, Section 1, o f  the impact o f  la ’icite  on French civ il 
servants.
 ̂ See Chapter 1, Section 4.1.
See Chapter 2.

 ̂ See Chapter 2, Part I, Section 3.
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arguments justifying protection for freedom o f religion as a matter o f principle were put 

forward.^ It was argued that the protection must be justified in a Rawlsian “public 

reason” sense, i.e. by way o f reasons that people o f different moral or political 

backgrounds can accept. Macklem provides a well-argued thesis about faith as a secular 

value, and argues that society guarantees freedom of religion because o f the value that 

faith is capable o f contributing to the pursuit o f human well-being. Faith is valuable in 

dealing with what is unknowable, and is valuable there if  the unknowable must be 

addressed in order to secure human well-being.

Many theories supporting the vitality o f the role o f religion can seem to justify 

total, rather than reasonable accommodation. It was argued that despite the objections 

from those in the religious com er who may not be prepared to settle for less than full 

accommodation, the State must have a role in deciding the extent to which religious 

practices can be accommodated. Real difficulty is faced in identifying a coherent 

justification that facilitates religious practice, but also ensures that the State sets the 

boundaries o f that facilitation. However, Maclure and Taylor’s exposition o f the aims 

and operative modes o f secularism helps to provide a rationale for accommodation to 

the point o f “undue hardship” .̂  Equality o f respect for all and freedom o f conscience
Q

are the two aims o f secularism. When it is understood that the two aims o f secularism 

are constantly in tension in common scenarios such as headscarf cases, then one realises 

that a balancing mechanism is required, as compromises must be achieved. In 

conclusion, reasonable accommodation, or accommodafion to the point o f  undue 

hardship is a flexible device which helps to resolve conflicts arising from the clash 

between equality o f respect and freedom o f conscience. It was argued that this device 

ought to be used by the judiciary in respect o f constitutionally compelled 

accommodations, by the legislature in order to create accommodations, and also by the 

judiciary and the Oireachtas in partnership in certain cases.^

 ̂ See Chapter 2, Part II, Section 1.
 ̂ See Chapter 2, Part II, Section 2.2  and 2.3.

* The two operative m odes that make the realisation o f  these principles possible are the separation o f  
Church and State, and neutrality o f  the State towards religion.
 ̂See Chapter 2, Part II, Section 3.
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Reasonable Accommodation of Religion in Canada’®

The concept of reasonable accommodation of religion first emerged in the US. Title VII

of the Civil Rights Act 1964 was amended in 1972, to provide a duty “to reasonably

accommodate to an employee’s or prospective employee’s religious observance or

practice without undue hardship on the conduct of the employer’s business”."  Canada

imported the principle and developed and expanded it. The common law principle of

reasonable accommodation was first articulated by the Supreme Court of Canada in the

employment law case of Ontario Human Rights Commission and Theresa O ’Malley v 
12Simpsons-Sears Ltd. In the case of a clash between working hours and religious 

observance requirements, the Court held that the employee’s right to be free from 

discrimination required reasonable steps towards an accommodation by the employer. 

In recognition that the requirement could not be overbroad, the Court fonnulated the 

limit of “undue hardship”. The twin cases known as M eiorin^ and Grismer^^ marked a 

shift in the development of the concept of reasonable accommodation, in that they 

imposed a duty on employers, and also those providing public services, to consider the 

accommodation of their users when developing standards, and to build concepts of 

equality into measures of general application.

Accommodation measures come in many fonns and include exemptions from 

provisions in private contracts, exemptions from generally applicable laws and the 

construction of separate specialised sets of rules. A distinction can be made between 

accommodation measures emanating from judicial interpretation, and “concerted 

adjustments”, which may be granted by managers of public or private institutions 

following negotiation.

The undue hardship factors which serve to rein in the concept of reasonable 

accommodation. It was seen that in the case of Central Alberta Dairy Pool v Alberta 

Human Rights Commission  ̂ the Court gave a non-exhaustive list of factors that might 

be taken into account in considering whether accommodation will result in undue

See Chapter 3.
'' Title 42, Chapter 21, Subchapter VI, § 2000e(j).
'^[1985] 2 SCR 536.

British Columbia (Public Service Employee Relations Commission ) v BCGSEU  [1999] 3 SCR 3.
British Columbia (Superintendent o f  M otor Vehicles) v British Columbia (Council o f  Human Rights) 

[1999] 3 SCR 868.
[1990] 2 SCR 489.
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hardship for the employer, viz. financial cost, disruption of a collective agreement, 

problems of morale of other employees, interchangeability of work force and facilities. 

In the case of Central Okanagan School District No. 23 v Renaud,^^ it was emphasised 

that “undue” hardship does not permit a de minimis test, and in fact more than mere 

negligible effort is required to satisfy the duty to accommodate. Furthermore, the 

employee’s conduct must also be considered, and he or she must take some reasonable 

steps. In Commission scolaire regionale de Chambly v Bergevin,'^ the Court advised 

some degree of flexibility. From the foregoing, it is apparent that the Supreme Court of 

Canada is reluctant, or perhaps even unable, to develop a concrete definition of undue 

hardship. This is a weakness from a legal certainty perspective. However, it is also a 

strength insofar as it does not foreclose novel hardships that an employer or service 

provider may encounter. For analytical purposes, this thesis grouped together four 

categories of undue hardship factors, namely category 1: financial cost; category 2: 

functioning or efficiency of a company or institution; category 3: common public 

values and public institutional aims; and category 4: infringement of rights and 

freedoms of others.
1 g

In the important case of Multani v Commission Scolaire Marguerite-Bourgeoys, 

involving the request of a Sikh schoolboy to wear his kirpan in a school with a weapons 

ban, the reasonable accommodation test was incorporated into the proportionality 

doctrine. When examining whether a right has been minimally impaired, the Court must 

ask itself whether the State has fulfilled its duty to accommodate religious differences 

to the point of undue hardship. In several cases it has been recognised that all rights 

cannot be given full voice, but it has been held that “constructive compromises” should 

be sought.'^

Many religious freedom cases involve exemptions from discrimination involving 

the religious freedom of churches and other organisations seeking to uphold a religious 

ethos. These cases typically involve a consideration of how best to balance the right of 

an employee, student, or patient, to freedom from discrimination, and the right of 

freedom of religion of religious groups. The Supreme Court of Canada decision in

'‘̂ [1992] 2 SCR 970.
” [1994] S C J N o 5 7 ,

[2006] 1 SCR 256.
See R  V N S  2010 O N C A  670, w hich involved a clash o f  Charter-protected rights; the freedom  o f  

religion o f  a w om an w ho w ished to wear a niqab  w hile testifying in Court, and the right o f  the person she 
w as accusing to make a full defence.
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20Caldwell v Stuart is an example of the Court’s approach to preserving “islands o f 

exclusivity” where all staff or members o f an institution accept and practice the 

doctrines o f a particular religion, and thereby lose the protection o f discrimination 

provisions in circumstances where the doctrines are contravened. However, it is not the 

case that the ethos will prevail in all circumstances. As with cases involving individuals 

seeking adjustments, the concept o f undue hardship plays its key role, in order to 

detennine the reasonableness o f the accommodation.

In conclusion, all o f the evidence tends towards the proposition that reasonable 

accommodation o f religion is an effective concept, with convincing freedom o f religion, 

equality and integration justifications. W hen applied correctly, within the proper legal 

boundaries, the concept enhances social cohesion, and the Canadian experience is one 

from which Ireland can gain valuable insights.

The Accommodation of Islam under the European Convention on Human Rights^'

The European Court o f Human Rights (ECtHR) has produced a body o f case law from 

its interpretation o f the religious freedom guarantee in Article 9 o f the European 

Convention on Human Rights (ECHR). Regrettably, the picture which emerged from 

discussion o f Strasbourg case law was one which was not particularly accommodating 

o f Islam in certain respects. In earlier cases such as Kokkinakis v Greece, i t  was 

emphasised that freedom of religion is one o f the foundations o f a “democratic society” 

within the meaning o f the Convention. The pluralism indissociable from a democratic 

society, which has been dearly won over the centuries, depends on it. However, more 

recent decisions concerning Islam have arguably tended to limit religious freedom. 

Various cases concerning Islamic symbols demonstrate support for Contracting State 

suppression o f the manifestation o f signifiers o f Islam. In Dahlab v Switzerland, the 

headscarf was described as a powerful external symbol, difficult to square with the 

principle o f gender equality, which when worn by a teacher, could have a proselytising 

effect on her pupils. §ahin v Turkey^'^ is the key decision on headscarves, and this case

“̂ [1984] 2 SCR 603,
See Chapter 4.
Application No. 14307/88, (1994) 17 EHRR 397, Decision o f  25 May 1993. Hereafter referred to as 

Kokkinakis.
Application No. 42393/98, 2001-V ECHR 449, Decision o f 15 February 2001.
Application No. 44774/98, (2007) 44 EHRR 5, Decision o f 29 June 2004 (Chamber) and 10 November 

2005 (Grand Chamber),
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demonstrates the provision o f a generous margin o f appreciation to States who take 

measures to curtail individual religious freedom in order to promote their particular 

vision o f secularism.
25In terais o f employment law, ECtHR cases such as v United Kingdom, 

Konttinen v F i n l a n d , and Stedman v United Kingdom^^ have not constituted 

particularly sophisticated appraisals o f the rights at stake in cases involving requests for 

accommodation o f religious practice in the workplace. In some cases, the existence o f a 

contract o f employment effectively trumps the right o f an employee to manifest her

religion in the workplace. Furthermore, the right to resign is deemed to provide an
28answer for employees who are conflicted.

As regards education. Article 2 o f Protocol No. 1 serves to fulfil the object o f 

Article 9 in the educational context, by providing respect for the right o f parents to 

ensure education and teaching in conformity with their own religious and philosophical 

convictions. The Court permits many pennutations in arrangements, subject to the 

requirement for the transmission o f information or knowledge in an objective, critical 

and pluralistic manner, and the prohibition o f pursuit by the State o f an aim of 

indoctrination.'^ However, overall it was seen^^ that the concern o f the ECtHR for 

minorities has been disappointing in certain decisions, such as Valsamis v Greece?^ 

The margin o f appreciation afforded to Contracting States in cases involving religion 

and education renders the ECtHR impotent in its supervisory capacity. Therefore, when 

the Court ruled that Italy could keep its classroom cmcifixes in the decision in Lautsi v 

I t a l y , this was consistent with delegation to the State o f all decision-making in respect 

o f such sensitive matters. Nevertheless, the Lautsi decision sits uneasily alongside the 

headscarf cases, insofar as the ECtHR has posited that the Islamic headscarf is a

X v  U nited  K ingdom  A pplication N o. 8160/78, (1982) EHRR 126, C om m ission D ecision  o f  12 March 
1981.

Application N o. 24949/94 , (1996) 87 DR 68, C om m ission  D ecision  o f  3 D ecem ber 1996.
A pplication N o. 29107/95 , (1997) 23 EHRR CD 168, C om m ission D ecision  o f  9 April 1997.
See Chapter 4, Part III.
See B elgian  L inguistics C ase (N o.2) “R elating to C erta in  A spects o f  the L aw s on the Use o f  Languages 

in E ducation  in B elg iu m ’’ v Belgium  A pplication N os. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63 and 
2126/64; (1968) 1 EHRR 252, D ecision  o f  23 July 1968 and K jeldsen , Busk M adsen an d  P edersen  v 
D enm ark  A pplication N os. 5095 /71 , 5920/72 and 5926/72; (1976) 1 EHRR 711, D ecision  o f  7 D ecem ber 
1976.

See Chapter 4, Part IV.
A pplication N o. 21787/93; (1997) 24 EHRR 294; D ecision  o f  27 N ovem ber 1996.
A pplication N o. 30814/06 , D ecision  o f  3 N ovem ber 2009 (Chamber) and 18 March 2011 (Grand 

Chamber).
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powerful symbol which may indoctrinate, whereas the Catholic crucifix is part o f a 

benign tradition.

Turning to healthcare, it was seen that there is limited jurisprudence on the 

application o f Article 9 freedom o f religion principles to the field o f h e a l th c a re .In  the 

right to die case o f Pretty v the United K in g d o m , the ECtHR concluded that there had 

been no violation o f Article 9 ECHR, as the Court would not accept that the applicant’s 

views concerning assisted suicide constituted a belief or manifestation o f a belief in the 

sense protected by Article 9(1) o f the Convention. Instead, the principles o f personal 

autonomy and self-determination which govern the right to refuse treatment were 

engaged. Article 9, as well as Articles 2, 3, 8 and 14 ECHR will be o f relevance in 

future cases where a person’s actions are more closely bound up with religion; such as 

cases involving religiously-motivated treatment decisions, and cases where it is alleged 

that religiously-sensitive treatment has not been provided.

Finally, there are some signs that the concept o f reasonable accommodation of 

religion is begimiing to take root in Europe. The cases o f Thiimmenos v Greece^^ and 

D H  and others v Czech RepubJic^^ demonstrate that accommodation language is being 

used in cases involving Article 14 ECHR and the concept o f non-discrimination. For 

instance. States are reminded that they must treat differently persons whose situations 

are significantly different. The increased recognition and prohibition o f indirect 

discrimination at ECtHR level, and the realisation that apparently neutral nonns can 

pose real difficulties for minorities are twin factors which are gradually giving rise to a 

European approach o f reasonable accommodation o f religious belief It can tentatively 

be concluded that while Article 14 ECHR is still under-utilised, this is an additional 

pillar o f support for the development o f a theory o f reasonable accommodation o f Islam 

in Irish law.

Re-visiting Quinn’s Supermarket'^

Ireland is positioned at the crossroads o f religion and secularism. It is predominantly a 

country in the Roman Catholic tradition, as evidenced inter alia by the “special

Chapter 4, Part V.
Application N o. 2346 /02 , (2002) 35 EHRR 1, D ecision  o f  29 April 2002.
Application N o. 34369 /97 , (2001) 31 EHRR 15, D ecision  o f  6 April 2000.
A pplication N o. 57325/00 , (2008 ) 47 EHRR 3, D ecision  o f  7 February 2006.
See Chapter 5.
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position” accorded to the Roman CathoHc Church in the 1937 Consitution as originally 

enacted. The Constitution pledges in Article 44.1 that the State shall respect and honour 

religion. Furthennore, the Preamble and other Articles are replete with references to 

God. While excessive entanglement of Church and State was a feature of the last 

century, this has largely come to an end now as a result of various clerical scandals. 

However, it is clear that the rise in numbers of members of diverse faiths, some of 

which are equally or more morally conserative than the Catholicism of Ireland’s past, 

provides a counterbalance to a process of secularisation.

In the landmark Supreme Court case of Quinn’s Supermarket Ltd  v Attorney 

G e n e r a l , the internal tension in Article 44 (on religion) was identified. The State 

cannot discriminate on religious grounds (Article 44.2.3°). However, if the State is to 

guarantee free profession and practice of religion (Article 44.2.1°), it may be obliged to 

recognise and cater for different religious needs. Resolving the conflict, Walsh J held 

that the the discrimination clause should be subordinated to the free profession and 

practice clause, as the latter provision represents the overall purpose and intent of 

Article 44 as a whole. Walsh J also held that any law, which by virtue of the generality 

of its application would by its effect restrict or prevent the free profession and practice 

of religion would be unconstitutional unless it contained provisions which saved from 

such restriction or prevention the practice of religion of the person(s) who would 

otherwise be so restricted or prevented. Although this statement of constitutional 

principle could be relegated to dicta, or the first of a series of pro-deference rather than 

pro-religion decisions, it is equally if not more plausible that the State is under a 

constitutional obligation to accommodate religious practice. Subequent cases of 

McGrath and O Ruairc v Trustees o f  Maynooth College,^^ Re Article 26 and the 

Employment Equality’ Bill 199^^  and McNally v Ireland^' are all similarly protective of 

the religious freedom of individuals and groups.

Of course there are limits to constitutional freedom of religion. The text of 44.2.1° 

makes the guarantee “subject to public order and morality” . However, this clause is 

lamentably under-explored in Irish law, one of the few cases being The People (DPP) v 

D rape/^  where malicious damage to religious statues contravened the public order

[1972] IR 1.
” [1979] ILRM 166,
40 [ 1 9 9 7 ] 2 IR 321, Referred to as the E m ploym ent E quality R eference  case.

[2009] lEHC 573, 17 D ecem ber 2009 (HC).
“Court cuts jail term in statue case” The Irish Times, 24 March 1988.
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limb of the proviso. This proviso is likely to increase in relevance in line with a rise in 

requests for accommodation of “unconventional” religious practices.

Secondly, other constitutional rights can condition the free practice right. There is 

a hierarchy of rights jurisprudence under Irish law which does not exist under Canadian 

law. However, if we are to take their constitutional status seriously, then competing 

rights should be granted equal weight at the outset of a reconciliation and balancing 

process. An important tool for assessing the validity of a legislative limitation of a right 

is to be found in the proportionality test. The case of Murphy v Independent Radio and 

Television Commission^^ concerned the application of the proportionality test to Article 

44 in the context of a legislative ban on religious advertising. However, the test was 

unfortunately not as rigorous as it ought to have been, insofar as legislative deference 

was manifest.

We have yet to build upon the Quinn’s Supermarket accommodation principle, 

and where cases arise involving the failure of the Oireachtas to advert to religious needs 

of diverse faiths, we can expect that some difficult decisions will be faced by the courts. 

The deficiencies inherent in the vagueness of the public order and morality proviso 

leave decision-makers somewhat rudderless in future accommodation cases. In this 

regard, it was argued that the “reasonable”, or “undue hardship” aspect of 

accommodation should play a role, as the undue hardship factors can lead to a more 

defined terrain of accommodation than the existing vague textual proviso. Furthennore, 

a refined proportionality analysis which adverts to reasonable accommodation in the 

minimal impainnent limb of the test would serve to encourage the accommodation of 

religion. On the important question of whether the accommodation obligation applies 

only to the State rather than to private parties, two situations were distinguished; the 

question of whether Article 44.2.1° can apply to private relationships, thereby imposing 

a duty to accommodate, even in the absence of legislation, and second, whether there is 

a constitutional bedrock for the enactment by the Oireachtas of legislation for such a 

duty. In response to the first question, it was argued that the language of the text does 

not limit its scope to the State, and the horizontal enforcement of constitutional rights 

was discussed. As regards the second issue, case law such as the Employment Equality 

Reference casê "* points away from obliging private parties such as employers to 

subsidise the accommodation of groups against whom discrimination is common.

[1999] 1 IR 12.
‘*''[1997] 2 IR 321.
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However, religion has a constitutional pedigree which potentially differentiates it, as in 

the High Court Equality Authority v Portmarnock G olf Club,^^ where it was held that 

the Oireachtas is entitled to legislate positively to vindicate and promote the value of 

equality in its legislation, and that this may legitimately have an effect on private 

individuals.

Reasonable Accommodation of Islam under Irish Equality Legislation'*^

It has been demonstrated that the EU has long displayed a commitment to equality, 

which has manifested itself in a sophisticated anti-discrimination infrastructure. The 

prohibition by the Employment Equality Directive of direct and indirect discrimination 

in employment on the protected ground of religion or belief was discussed in detail. It 

was explained that there are exceptions to the prohibition on discrimination where for 

instance, being of a particular religion is a genuine and detennining occupational 

requirement of the job, and also in the case of occupational activities within churches 

and public or private organisations which uphold a particular religious ethos. The Court 

of Justice of the European Union (CJEU) has not yet decided any cases involving the 

interpretation of religious discrimination under this directive. However, the Member 

State legislation enacted pursuant to the framework provided by the directive has been 

of tremendous importance to freedom of religion.

The Racial Equality Directive was the second major anti-discrimination directive 

to be adopted in 2000. It was explained that this instrument prohibits direct and indirect 

racial and ethnic discrimination in employment and occupation, but also in relation to 

the provision of goods and services by private and public sectors, including education. 

Overall therefore, racial and ethnic origin discrimination is prohibited in the fields of 

both employment and access to goods and services, whereas religious discrimination is 

tackled only in the employment sphere. This gap in cover means that EU law does not 

offer specific protection from discrimination on grounds of religion or belief in the 

areas of education and healthcare. However, a horizontal equality directive designed to 

redress this gap in cover is currently under negotiation.

The Employment Equality Acts 1998-2011 and the Equal Status Acts 2000-20II 

are Ireland’s main equality statutes. In respect of the Employment Equality Acts 1998-

[2005] lEHC 235.
See Chapter 6.
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2011, it is clear that the Acts provide extensive protection from discrimination in 

employment for those from minority faiths, such as Islam. However, there has been no 

litigation as o f yet, and therefore, the UK approach to direct and indirect discrimination 

could provide pointers in the interpretation o f the discrimination provisions, as the 

courts have pronounced on difficult decisions where the focus has been on the 

proportionality o f measures used to implement certain aims which justify limiting 

freedom o f religion. It was argued that the exemption provisions in section 37(1) o f the 

Acts render Irish law significantly more protective o f the ethos o f religious employers 

than the Employment Equality Directive, as the religious exemption clause trumps all 

claims o f discrimination other than sex discrimination, whereas in EU law, it only 

trumps claims o f religious discrimination. In terms o f consequences for Muslim 

employees, the position o f  two employees must be distinguished; the Muslim employee 

in an Islamic religious, educational or medical institution, and the Muslim employee in 

a non-Muslim institution. In broad tenns, the employee will fare better when he or she 

is working in a school or hospital which coheres with his or her faith.

It is noteworthy that employment equality legislation currently imposes a 

requirement on the em ployer to take appropriate measures to accommodate a disabled 

employee unless this imposes a disproportionate burden on the employer.'*’ The 

legislation could be amended to incorporate a specific requirement to reasonably 

accommodate religion, which would bring it into line with the US Civil Rights Act 

1964, and also Canadian legislation such as the Ontario Human Rights Code.'** Even if 

such an amendment project is not embarked upon by the Oireachtas, the existing 

indirect discrimination provisions o f the Acts may be interpreted by the Equality 

Tribunal and by the courts so as to incorporate a duty o f reasonable accommodation. It 

is open to the Irish courts to take their cue from the UK Employment Tribunals and to 

hold that an em ployer’s actions are more likely to be censured where there has been no 

attempt to reasonably accommodate the faith requirements o f the employee.

The Equal Status Acts 2000-2011 provide similar benefits for Muslims who seek 

redress for discrimination in availing o f services, rather than in employment. However, 

certain provisions can produce harsh results, instance section 7(3)(c) o f the Acts, which 

permits preferential admissions policies. In parallel with the proposed legislative

Section 16(3) Employment Equality Acts 1998-2011.
See section 11(2) o f  the Code.
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reforms affecting employers, the Oireachtas could amend the Equal Status Acts and 

impose upon service-providers a requirement to take appropriate measures to 

accommodate, not only the disability o f their service-users, but also their religious 

beliefs. Alternatively, the existing discrimination provisions o f the Acts could be 

interpreted by the Equality Tribunal and by the courts so as to incorporate a duty of 

reasonable accommodation. In examining whether an educational establishment, or a 

healthcare provider has discriminated against a student, or a patient, there ought to be 

inquiries into whether the school or the hospital made an attempt to accommodate the 

individual, and whether there were other ways o f achieving the legitimate aim which 

was deemed to be o f sufficient importance to warrant impact upon the religious 

freedom right.

Reasonable Accommodation of Islam in Employment Law'*’

The argument put forward in relation to employment law was that an obligation to deny 

one’s identity and beliefs in the workplace is unrealistic and also unjust. It was shown 

that there is relatively strong constitutional and legislative protection for 

accommodation o f religious practices in employment, whether in the private or the 

public sector. Aside from individuals, religious organisations that are employers are 

entitled to a strong level o f protection o f religious ethos, as demonstrated inter alia by 

the decision in Flynn v Power^^ and the broad terms o f section 37(1) of the 

Employment Equality Acts. This protection o f ethos may benefit Muslim employees in 

Islamic religious, educational or medical institutions. However, the presence o f Roman 

Catholicism in Irish public life means that certain places o f employment, notably 

schools and hospitals, promote a Roman Catholic ethos, and freedom of conscience 

concerns arise when the Muslim teacher or doctor comes into contact with this ethos.

One o f the only significant employment disputes involving a so-called “new 

religion” arose when a member o f the Garda Reserve’s request to wear his turban was 

refused. In light o f the poor justifications proffered to restrict the religious freedom of 

this employee o f the State, Ireland could take its cue from Canadian case law on 

reasonable accommodation in order to ensure more principled decision-making in 

future cases, in particular in relation to issues such as time off for religious observance;

See Chapter 7.
“̂ [1985] 1 IR 648 .
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conscientious objections; wearing religious symbols; and protection for religious ethos 

requirements.

Reasonable Accommodation of Islam in Education^*

There are many stakeholders in matters pertaining to education; parents, children, the 

State, and religious bodies. Catering for these parties is a complicated process marked 

by tensions over issues such as funding, provision and content of religious education, 

and the possibility of opting-out from components of the curriculum.

Schools have in practice and on an infomial footing accommodated specific 

clothing, cumculum and prayer requests of Muslims, such that in contrast to high- 

profile litigation in other European countries, this jurisdiction has not experienced 

courtroom clashes between schools and Muslim families. However, the Gorey hijab 

controversy of 2008 prompted the public and policy-makers to muse on acceptable 

manifestations of religious belonging in the classroom.

In summaiy, most towns in Ireland require only one or two primary schools, and 

these are usually denominational in character, and they operate an integrated 

curriculum. To recap the figures, 89% of schools are Roman Catholic, and they are 

State-funded. There are two State-funded Muslim schools in Dublin. Article 42 of the 

Irish Constitution provides support for parental choice in education, and it is clear that 

there is demand for comprehensive denominational education. Furthemiore, cases such 

as Campaign to Separate Church and State v Minister fo r  Education^ provide support 

for the funding of denominationally controlled education, and the protection of 

religious ethos in schools. However, freedom of conscience and equality concerns arise 

when children of minority faiths, including Muslims, or those practising no faith, are 

compelled out of geographic necessity to attend the local Catholic school.

In conclusion, the status quo in education is undergoing change, as demonstrated 

by initiatives such as the Forum on Patronage and Pluralism in the Primary Sector. 

Nevertheless, the model of reasonable accommodation is proposed in order to improve 

the lot of Muslim students in respect of issues such as wearing religious symbols; days 

off for religious observance; worship during school hours; and curriculum difficulties.

See Chapter 8. 
^^[1998] 3 IR 321 .
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Reasonable Accommodation of Islam in Healthcare^^

The challenges posed by multi-faith societies for healthcare provision are numerous and 

varied. Muslim patients present a range of particular healthcare requirements. Equality 

rights as well as particular patient rights connected with autonomy and dignity mandate 

an approach that is sensitive to the needs of all healthcare service-users. In discussing 

Ireland’s delivery of healthcare services, it was noted that despite the common 

perception of secularisation, many modem Irish hospitals are still run according to 

Catholic mores, a matter which obviously impacts on treatment. Ireland has grappled 

with the appropriate level of respect to accord to religions other than Catholicism in 

healthcare issues such as non-therapeutic circumcision, and also in cases involving 

Jehovah’s Witnesses. Article 40.3.1° and 40.3.2° of the Constitution commit the State 

to protection of inter alia the life, and the bodily integrity of its citizens. This mandate 

weighs heavily in the balance in cases where a decision is made by a parent to refuse 

life-saving treatment for a child. Furthermore, Article 42.5 permits the State to supply 

the place of parents, who for physical or moral reasons fail in their duty towards their 

children. However, the case of In the Matter o f Baby AB, Children’s University 

Hospital Temple Street v CD and  contains an important clarification by Hogan J 

that parents motivated by faith are not to be castigated as morally culpable.

It was shown through several practical examples that the concept of reasonable 

accommodation of religion lends itself to development of a principled approach to the 

role of faith in healthcare, particularly in relation to the issues of religious medical 

procedures; religiously-motivated decisions concerning treatment; and food, medicine, 

prayer, modesty and clothing requirements.

Overall conclusions

In summary, this thesis has sought to provide answers to the question of the extent to 

which religion is accommodated under Irish law in the fields of employment, education 

and healthcare. It has been proposed that Irish constitutional law stipulates a duty to 

accommodate religion, and that the concept of reasonable accommodation contains 

useful principles which may guide decision-makers in detennining the appropriate

See Chapter 9.
[2011] lEHC 1, 12 January 2011 (HC).
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scope o f the duty. As a prominent “new faith” in Ireland that provides interesting and 

challenging scenarios which have been litigated across the world, Islam has been 

selected as the prism through which the operation o f reasonable accommodation is 

viewed.

W hile the concept o f reasonable accommodation o f Islam is not a miracle formula 

or a panacea, and religious tensions are bound to persist, nonetheless it is submitted that 

the doctrine respects sincere believers and assists in the process o f reaching 

compromises in religiously diverse societies. Ultimately, the trickle-down effect o f a 

process o f  defining a duty o f reasonable accommodation should result in private parties 

and institutions reflexively building diversity considerations into their operations.

The key question for future cases is whether the Q uinn’s Supermarket principle 

should be strictly adhered to, or whether it permits deviation. Such a choice should not 

be made in a knee-jerk fashion which depends on the particular equality right which is 

in the ascendancy. Furthermore, it should not be presumed that the Oireachtas has 

sought to achieve the correct balance o f rights in its laws. Recognition o f freedom of 

religious practice followed by some principled conditioning o f the right is the way 

forward.
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